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ARGUMENT
Point I .
THE COMMISSION’S ADOPTION OF A RULE AMENDMENT
DID NOT VIOLATE THE PLAINTIFFS’ CONSTITUTIONAL RIGHTS
The Plaintiffs continue to confuse administrative hearings and orders that adjudicate

individual property rights with administrative hearings and orders that adopt, amend or repeal
rules. For the former, property interest owners are entitled to notice by personal service in accord
with Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306 (1950); for rule making,
public notice is sufficient. See NMSA 1978, § 10-15-1(D) (1974); NMSA 1978, § 70-2-23
(1935); and 19 NMAC 15.N.1204. The Plaintiffs appealed the Oil Conservation Commission’s
(“Commission”) amendment to 19 NMAC 15.C.104 to the District Court. The Supreme Court
recognized that 19 NMAC 15.C.104 (formerly OCD Rule 104) is a statewide rule of general
applicability when it distinguished it from the limited spacing order at issue in Uhden v. Oil
Conservation Commission, 112 N.M. 528, 530, 817 P.2d 721, 723 (1991):

Under statewide rules, all gas wells in San Juan County are spaced

on 160 acres. See N.M. Oil Conservation Rules 104(B)(2)(a) and

104(C) [19 NMAC 15.C.104(B)(2)(a) and 104(C)]. These are

rules of general application, and are not based upon engineering

and geological conditions in a particular reservoir.
When the Commission adopted the amendments to 19 NMAC 15.C.104, the Commission was
not, by the clear language of Uhden, adjudicating individual property rights; rather the

Commission was engaged in rule making for which the Plaintiffs as well as everyone else had

public notice of both hearings at which the rule amendment was considered. (R.P. 294-302)



1. Any interested person can propose a rule enactment, amendment or repeal.

Plaintiffs make much of the fact that the rule amendment was initiated by a private entity,
Defendant Burlington Oil & Gas Co. So what is the importance of this? Nothing. Anyone is
allowed to initiate a rule making proceeding as is the New Mexico Oil Conse;rvation Division
and the Commission itself. Rule initiatives are not limited to administrative bodies. 19 NMAC
15.N.1203 states, in part:

The Division upon its own motion, the Attorney General on behalf
of the State, and any operator or producer, or any other person

having a property interest may institute proceedings for a hearing
[on an order, rule or regulation sought].

2. The Oil Conservation Division’s compulsory pooling order is the impact about which
the Plaintiffs complain, not the Commission’s rule amendment.

The Plaintiffs, on page 7 of their Answer Brief, state that, “The impact of the spacing
change [the rule amendment] on the plaintiffs was immediate.” However, the Plaintiffs fail to
state what this immediate impact of the rule amendment was to them. They continue only to
explain that after the adoption of the rule amendment, Burlington filed another application with
the Oil Conservation Division seeking compulsory pooling that included property interests
owned by the Plaintiffs. The Plaintiffs do not deny that they were given notice by personal
service of that compulsory pooling application and hearing. The compulsory pooling hearing
was an adjudicatory hearing that adjudicated individual property rights. It was the compulsory
pooling order entered by the Qil Conservation Division based on this compulsory pooling
hearing that forced the Plaintiffs to make an election to participate in a well; this election was the

impact that the Plaintiffs have tried to avoid all along. As their interests had been pooled, the



Plaintiffs now had to decide to participate in the well by paying their share of the drilling costs or
opt not to participate and bear a penalty on any ultimate production, i.e., Plaintiffs would not
receive any income from a successful well until the penalty was satisfied. Being penalized for
not paying their share in a well is hardly equivalent to having property rights forfeited as claimed
on page 8 of the Answer Brief.

But, instead of making the choice to participate in the well or not, the Plaintiffs chose to
file an appeal of the earlier Commission’s rule amendment and requested a stay to toll the time
in which the Plaintiffs had to make their decision. (R.P. 1-4) With luck, the success of the well
would be known before the stay was lifted. Then the Plaintiffs would participate only if the well
was successful and run no risk of sharing the expenses of a dry hole. And that is what this case is
really about. The Plaintiffs have used the appeal to the District Court of the Commission’s rule
amendment to get a free ride down the well. Their purpose was to get around having to make a
choice that could cost them money in a risky well. The stay granted by the District Court
relieved the Plaintiffs from making this financial decision prior to knowing whether the well was
a dry hole. (R.P. 384) It appears the Plaintiffs appealed the Commission’s rule amendment for
timing purposes to get a stay and avoid an election, even though it was the Oil Conservation
Division’s compulsory pooling order that had the impact on the Plaintiffs, not the amendment to
19 NMAC 15.C.104.

3. The Oklahoma cases cited by Plaintiffs involve adjudications, not rule making, as well
as rules different from those of the Commaission.

The Plaintiffs cite several recent Oklahoma cases that involve orders issued by the

Oklahoma Corporation Commission; however, the Plaintiffs fail to explain that the Oklahoma



Corporation Commission has a specific rule regarding spacing orders when the area in question
contains an existing well. Oklahoma Corporation Commission Rule 8(d)(3), in effect at the time
relevant to the cited case Anson Corp. v. Hill, 841 P.2d 583 (Okla. 1992), states, in part:

For increased well density applications, notice of hearing shall also

be served by regular mail upon the operator of each adjoining or

cornering tract of land or drilling and spacing unit where a well is

currently producing from the same formation....If the applicant

is the operator of a well for which notice is required under this rule,

he shall also serve each working interest owner is such well by

regular mail.
(Emphasis added.)

In Anson the applicant for a change in spacing for an area with an existing well filed an
affidavit claiming to have notified all those entitled to notice by mail in compliance with Rule
8(d)(3). When the spacing change was challenged by interest owners who claimed they had not
been given the required notice, the Oklahoma Corporation Commission found the applicant had
not complied with the notice rule and the commission vacated its earlier order. Union Texas
Petroleum v. Corporation Commission, 651 P.2d 652 (Okla. 1981), cert. denied, 459 U.S. 837
(1982) also involved a spacing unit with existing wells, and the applicant’s failure to comply
with Rule 8(d)(3). Of course, pursuant to Mullane and Cravens v. Corporation Commission, 613
P.2d 442 (Okla. 1980), cert. denied 450 U. S. 964, such personal notice was constitutionaily
required irrespective of a rule because the persons affected were limited in number and
identifiable, and there was an existing well in the area affected.

James Energy Corp. v. HCG Energy Corp., 847 P.2d 333 (Okla. 1992) is a forced or

compulsory pooling case and is not relevant to this case as the Plaintiffs chose to appeal a rule

amendment rather than the Oil Conservation Division’s compulsory pooling order. 19 NMAC



15.N.1207(A)(1) requires that applicants for compulsory pooling orders provide notice of the
application and hearing by service by mail to interest owners in the area proposed to be pooled;
the Plaintiffs do not deny that they received such notice of the compulsory pooling application
and hearing.

All of the Oklahoma cases cited involve affected interest owners that are limited in
number and identifiable and areas on which completed wells existed. The areas involved are
specific pools, as in Uhden. The cases involved spacing changes to areas with existing wells, as
in Uhden. The amendment to 19 NMAC 15.C.104 that is the subject of this appeal sets the
spacing for over 5,000,000 acres with an estimated 300,000 working interest and royalty owners
of record in a formation that contains no existing wells. (R.P. 305-308) Personal notice of an
amendment to a statewide rule of general applicability is not possible. The Supreme Court
recognized such situations in which public notice was appropriate in Mullane: “This Court has
not hesitated to approve of resort to publication...where it is not reasonably possible or
practicable to give more adequate warning.” 339 U.S. at 314.

Point II
Amendment Is Supported by Substantial Evidence
Is Not Arbitrary or Capricious and Is
in Accordance with Applicable Laws

There is not a specific statutory standard of review for an appeal of a Commission’s rule.
NMSA 1978 § 70-2-25(B) addresses appeals of the Commission’s actions in general and states,
in part:

The commission action complained of shall be prima facie valid

and the burden shall be upon the party or parties seeking review to
establish the invalidity of such action of the commission.



The Court of Appeals recently held that a party challenging a rule adopted by an administrative
agency has the burden of establishing the invalidity of the rule. New Mexico Mining Ass'nv.
New Mexico Mining Comm’n, 1996-NMCA-098, 942 P.2d 741. However, even if the standard
of review for a Commission’s adoption of a rule is the general provision set t.‘orth in Rule 1~
074(Q) NMRA 1998, there is substantial evidence based on review of the whole record to
support the Commission’s decision to adopt the rule amendment.

19 NMAC 15.C.104 was enacted pursuant to NMSA 1978, § 70-2-12(B)(10)
that authorizes the Commission to adopt rules to “...fix the spacing of wells....” Spacing rules are
necessary to prevent waste, and the prevention of waste of the state’s natural gas and oil
resources is the foremost duty of the Commission. Continental Oil Co. v. Oil Conservation
Comm’n, 70 N.M. 310, 373 P.2d 809 (1962). The Commission hearing to consider the proposed
amendment to 19 NMAC 15.C.104 included evidence from a petroleum geologist (direct
examination begins at S.R.P. 99) , a reservoir engineer (direct examination begins at S.R.P. 131)
and a petroleum landman (direct examination begins at S.R.P. 157) All three of the witnesses
qualified as experts to give evidence to the Commission. These witnesses provided the technical,
geologic, geophysical, reservoir engineering and economic evidence that the Answer Brief claims
does not exist. The specific references to this evidence in the Commission’s hearing transcript
are contained in the Commission’s Brief in Chief and will not be repeated in this Reply Brief.!

The Commission received a number of letters from oil and gas interest owners and

corporations supporting the change in spacing from 160 acres to 640 acres. (R.P. 41, 43, 45, 47,

The Supplemental Record Proper contains a copy of the Commission’ transcript from the
March 19, 1997 hearing and begins at S.R.P. 92. Pages 2 through 5 of the original transcript
have for some reason been omitted from the Supplemental Record Proper.
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62, 65) Pamela Staley, a petroleum engineer with Amoco Production Co., was the only person
to testify in opposition to the rule amendment. (S.R.P. 183) The Commission Chairman’s
questioning of Ms. Staley went directly to the issue of avoiding waste. (S.R.P. 209 to 213) She
seemed to agree with the Chairman that a waste situation is more likely to arise if the spacing for
wells is too small rather than too large. (S.R.P. 210) As the Chairman stated, “You can’t undrill
a well.” (S.R.P. 210) However, in the event the spacing proves to be to large to adequately drain

an area, the spacing can always be reduced. (S.R.P. 212)

Conclusion
The Commission urges this Court to reverse the District Court order that neither affirmed
nor vacated the Commission’s rule amendment as required by NMSA 1978, § 70-2-25(B)
(1935). The Commission asks that the Court affirm the Commission’s amendment to 19 NMAC
15.C.104 as it was supported by substantial evidence and adopted after the required notice and
hearing.

Respectfully submitted,

Ui Uledt

Marilyn S. Hebert

Special Assistant Attorney General

New Mexico Oil Conservation
Commission

2040 South Pacheco

Santa Fe, New Mexico 87505

(505) 827-1364
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SUMMARY OF THE PROCEEDINGS

A. Nature of the Case

The plaintiffs below were sixty-one co-owners of the mineral rights in a federal oil
and gas lease. They are appellees here but for simplicity will be referred to as
“plaintiffs.” Burlington Resourbes Oil and Gas Company was the applicant to the New
Mexico Oil Conservation Commission for the Order in question. The appella‘nts will be
referred to as “Burlington” and “Cémmission” where applicable. | |

This case involves the review of a drilling unit acreage spacing order issued by
the Commission in its Case 1174_5,for San Juan Basin wildcat deep gas wells, Order
No. R-10815. R.P. 80-87. Plaintiffs were not given notice of the proceeding and
asserted, and the district court held, that the Order was entered in violatidn of statutory
and constitutional due process notiée réquirements, and thus is void as to the plaintiffs.
R.P. 387-391. In addition, on this appeal plaintiffs raise the issue that entry of this
Order by the Commission was arbitrary, capricious, an abuse of discretion and without
substantial justification in that it wés not subported ’by substantial.evidence, and should
be set aside entirely.

Pursuant to Rule 12-213 (B) NMRA 1998, plaintiffs are obliged to supplement the
deficient Summéry of Proceedings portions of appellants’ Briefs in Chief. See
Appellees Motion and Memorandum Brief to Strike Appellants’ Briefs in Chief filed

herein.



B. Summary of Facts and Course of Proceedings

1. Jointly the sixty-one plaintiffs are owners of about 86% of the working
interest’ in, inter alia, formations below the base of the Dakota formation located in
Township 31 North, Range 10 West, San Juan County, New Mexico under United
States Oil and Gas Lease SF 078389 and SF 078389-A, covering 2,480 acres, more: or
less, including Section 9. in that township. See R.P. 99-104, 143-148, 242-249 and
280-287 for Burlington’s own lists of the plaintiffs’ names, addresses and San Juan
Basin deep gas working interests. Of particular significance here that ownership
included 86% of the working interest in the deep Pennsylvanian formation in the east
half and southwest quarter of Section 9 in that township and range. d.

2. The Commission is an agency of the State of New Mexico created by
statute which, inter alia regulates certain aspects of oil and gas operations within the
State of New Mexico, to include the spacing (quantity of surface acres to be dedicated
to each well) of gas wells in the San Juan Basin. Section 70-2-12(10), NMSA 1978.

3. Since December 1, 1950, NMOCD Rule 104.B.(2)(a) has specified that
wildcat gas wells in San Juan .County be located on a designated drilling tract
consisting of 160 contiguous surface acres. R.P. 35-36.

4, As early as June of 1996, Burlington had made unsuccessful overtures to
plaintiffs to purchase or otherwise obtain their working interest rights for a proposed

Pennsylvanian formation wildcat well in Section 9, T31N, R10W. R.P. 203-207.

* A “working interest owner” is the holder of the rights to explore for and produce
hydrocarbons from the property covered by a lease. It is a cost-bearing interest in that
it is responsible for expenses of exploration drilling and production. 8 Williams and
Meyers, Qil and Gas Law: Manuel of Terms, 746-747, 1225 (1996).
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5. Burlington pays royalty to the pIaintiffé every month in bohnectibn with
shallower production on their above-described federal lease. In addition, Burlington
and the plaintiffs have been in litigation over that royalty continually since 1992. R.P.
133-134, 388-390, 436.

6. On February 26, 1997 Burlington had documented the location and costs
for two Pennsylvanian formation wildcat gas wells it intended to drill, one of which was
to be drilled in the northwest quarter of said Section 9, a section in which plaintiffs
owned the majority interest. R.P. 210-13, 291.

7. On February 27, 1997 Burlington filed its application in Commission Case
11745 seeking to amend Division Rule 104 and to adopt New Rules 104.B(2)(b) and
104.C(3)(b) to establish 640-acre spacing for gas production below the base of the
Dakota formation in San Juan, Rio Arriba, Sandoval and McKinley Counties, New
Mexico. The Pennsylvanian formation is a deep geologic strata below the Dakota
formation. See Burlington’s Application in Commission Case 11745, R.P. 35-38.

8. Burlington provided notice of its application by certified mail to over two
hundred operators of wells and to a “random” list of hundreds of working interest
owners in the San Juan Basin. R.P. 109. It is not disputed: (1) Burlington did not send
personal noticerto even one of the sixty-one plaintiffs of its Application in Commission
Case 11745, and (2) Burlington knew the plaintiffs’ names and addresses and has in
place a computerized mail-merge capability to mail to each one of the plaintiffs. R.P.
290.

9. On March 19, 1997, the Commission held a public hearing on Burlington’'s

application. Having no notice the plaintiffs did not attend. The evidence was that not a

3



single well has been successfully completed. and produced in the San Juan Basin deep
gas formations in order to deveiop knowledge of deep formation drainage patterns. Tr.
59-60.2 Burlington presented no geological or geophysical evidence to the Commission
establishing that for the San Juan Basin 640 acres is a spacing unit that will be
efficiently and economically drained by one well in the Pennsylvanian or any deep
formation. Tr. 102-104. Burlington’s geologic and engineering drainage data was
based solely upon three fields that are not located within the San Juan Basin. Tr. 100.

10.  On June 5, 1997, the Commission entered its Order No. R-10815 granting
Burlington’s application and holding, inter alia, that Division Rule 104 should be
modified to provide for 640-acre gas spacing units for deep gas formations in the San
Juan Basin. R.P. 80-87, 427-431.

11. Less than a week after the Commission issued Order No. 10815, on June
11, 1997, Burlington filed its application with the New Mexico Oil Conservation Division
(“OCD") seeking statutory compulsory pooling of the plaintiffs’ working interest in the
640 acres of Section 9 for Burlington’s proposed Scott No. 24 well to be a test of the
deep Pennsylvanian formation. Burlington’s Compulsory Pooling Application, R.P.
275-288, see also Exhibit “A” thereto, wherein Burlington lists the plaintiffs’ names,
addresses and deep gas working interest ownership in Sec. 9. R.P. 280-288.

12.  The Scott Well was to be sited as a wildcat well in the northwest quarter of

Section 9, controlled by Burlington and in which the plaintiffs own no interest. Relying

2 The Record Proper before this Court does not include a copy of the complete
Commission hearing transcript in Case 11745 as did the one before the District Court.
In this Brief, plaintiffs will cite to the relevant pages of this transcript as “Tr. "



on Order No. R-10815, the object of Buriington’s forced pooling application was to force
the entirety of the 640 acres of Section 9 to be dedicated to the wildcat well. R.P. 93-

94, 168, 275-288.

Working Interest Ownership in Section 9-T31N-R10W, San Juan County, New Mexico
640 Acreage dedication for Burlington’s Scott 24 Deep Test Well

LA A A

Plaintiffs - 86.3%
Burl_il_lgt'on 13.7%

Plaintiffs 86.3%
Burlington 13.7%

Plaintiffs 86.3%
Burlington 13.7%

R.P. 93.

13.  Under the Commission’s new spacing order, Order R-10815, the plaintiffs’
working interest in the three quarter sections of Section 9 could be compulsorily pooled
with the northwest quarter to form a 640 acre spacing unit. This would result in the
plaintiffs being forced to pay for approximately 65% of the high risk wildcat Scott Well,
estimated to cost $2,316,973 for completion, while Burlington would pay only slightly
over 10%. R.P. 93-94.

14.  On June 24, 1997, having learned of the Bur|ington application after the
hearing, the plaintiffs timely filed their Application for Rehearing of Commission Order
No. R-10815 with the Commission pursuant to Section 70-2-25 (A), NMSA 1978 and

NMOCD Rule 1222 in order to have an bpportunity to be heard, present evidence and



cross examine Burlington's witnesses concerning Burlington's proposed changes to
Division Rule 104. R.P. 89-118. Burlington filed a brief in opposition to plaintiffs’ request
for rehearing. R.P. 120-129. Pursuant to Section 70-2-25 (A), NMSA 1978 the plaintiffs’
Application for Rehearing was deemed denied on July 4, 1997 when the Commission
failed to act on it within 10 days.

15.  Plaintiffs took a timely appeal of the Commission order to the Eleventh
Judicial District Court for San Juan County by filing their Verified Petition for Review of
Order No. R-10815 with the District Court on July 18, 1997. R.P. 164.

16. On September 12, 1997, the OCD entered its Order No. 11808
compulsory pooling the plaintiffs’ working interest in Section 9 for Burlington’s Scott No.
24 well. R.P. 352.

17.  On September 15, 1997, the District Court denied motions to dismiss filed
by Burlington and the Commission and a motion to strike filed by Burlington, and
granted plaintiffs’ Motion to Stay the effect of Commission Order No-10815 as to the
plaintiffs’ pending appeal. R.P. 164, 349-351.

18. On December 17, 1997, the Honorable Byron Caton, District Judge for the
Eleventh Judicial District Court heard oral argument from counsel. Judge Caton ruled
from the bench, inter alia, that Burlington’s failure to provide plaintiffs with personal
notice of the spacing change case deprived them of their Constitutional right to due
process and that Order R-10815 was void as to only the plaintiffs’ interests in the San
Juan Basin. See Order Enforcing the Stay of New Mexico Oil Conservation

Commission Order No. R-10815 Pending Appeal. R.P. 384-386.



19. On January 27, 1998, Judge Caton entered his Opinion and Final
Judgment. RP 387-391. Burlington and the Commission appeal.
L.

INTRODUCTION

For forty-seven years the New Mexico oil and gas industry worked with the
Commission rule specifying that wildcat wells in the San Juan Basin be drilled on 160-
acre spacing units. In rapid-fire sequence over slightly more than three months from
application to order, Burlington obtained Order R-10815 changing that spacing
requirement to 640-acres for deep formations. Burlington gave notice of its application to
obtain the spacing change to some affected working interest owners, but not to a single
one of the plaintiffs, though they number more than sixty, are extremely and uniquely well
known to Burlington and Burlington knew their property rights were to be directly and
materially impacted by the change.

Before it filed the application Burlington had made its plans to drill a well in
Section 9., knew that plaintiffs owned the majority working interest in that section and
that their ownership would be materially affected by the spacing change. At that time
Burington was in a lawsuit with plaintiffs over royalty payments related to productive
formations on the same acreage.

The impact of the spacing change on the plaintiffs was immediate. Less than a
week after the spacing order issued, on June 11, 1997, Burlington was at the OCD with
an application to force pool the plaintiffs’ acreage -- comprising almost 65% of the
ownership -- into a 640 acre proration unit for a wildcat deep Pennsylvanian formation

well to be drilled by Burlington in Section 9. Under Section 70-2-17 NMSA 1978, when
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two or more separately owﬁéd traéts of land are ‘within a spaéing unit, should the
owners not agree to pool their interests the OCD is authorized to force the. joinder in the
drilling of a well by parties who have not agreed. But for the change in spacing from
160 to 640 acres, Burlington would not have had the right to request, nor the OCD the
statutory authority to compel, the pooling of the plaintiffs’ property rights for Burlington’s
Scott No. 24 wildcat well. Being force pooled meant the plaintiffs faced the Hobson's
choice of either paying out over $1 million for Burlington to drill a high risk wildcat well
or forfeit their property rights by electing to go “non-consent.” A “non-consent” interest
owner is subjected to loss of all rights to income should there be production and sale of
hydrocarbons from the well until the parties paying the expenses have recovered from
gas sales three times the non-consent party’s or parties’ share of expense under a
200% penalty as sought by Burlington and granted by the OCD. The plaintiffs did not
agree to participate in the risky well and were force pooled by order of the OCD.

This Court has ruled on the issues on this appeal in Uhden v. New Mexico Oil

Conservation Comm’'n, 112 N.M. 528, 817 P.2d 721 (1991). The Uhden case is
controlling and was so regarded by the District Court.

Since Burlington knew (a) the ownership, the identity and the whereabouts of
plaintiffs and (b) the material adverse effect the outcome of the spacing rule change
would have on the plaintiffs’ real property interests, Burlington had an obligation to give
the plaintiffs’ actual notice of its application and of the Commission proceedings in Case
11745. Uhden, supra 112 N.M. at 531 (“we hold that if a party's identity and
whereabouts are known or could be ascertained through due diligence, the due prdcess

clause of the New Mexico and United States Constitutions requires the party who filed a
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spacing application to prc;vide notice of the pending~ proceeding by personal service to
such parties whose property rights may be affected as a result.”) Id. (emphasis added.)

In addition, the Commission’s factual findings supporting a change of this long-
established spacing requirement must be based upon and supported by substantial
evidence, e.g. sound technical, geologic, geophysical, reservoir engineering and
economic data indicating that San Juan Basin deep gas wells can efficiently and

economically drain 640 acres. Burlington did not present any evidence to the

Commission that a deep gas well in the San Juan Basin will efficiently and economically
drain 640 acres. The fact is, no such wells currently exist. On this appeal plaintiffs
contend that not only should the challenged order be struck down as to them on due
process grounds but it should be set aside in its entirety because the Commission’s
findings were not supported by substantial evidence.
.
ARGUMENT AND AUTHORITIES
POINT ONE
THE DUE PROCESS PROVISIONS OF ARTICLE 1I, SECTION 18 OF THE NEW
MEXICO CONSTITUTION AND THE FOURTEENTH AMENDMENT OF THE UNITED
STATES CONSTITUTION GUARANTEE THAT A PARTY WHOSE PROPERTY
RIGHTS ARE THREATENED BY STATE ACTION IS ENTITLED TO NOTICE AND A
FAIR HEARING

A. THE UHDEN CASE MANDATES THAT THE PLAINTIFFS SHOULD HAVE
RECEIVED ACTUAL NOTICE OF COMMISSION CASE 11745

The simple issue on appeal is what level of notice should plaintiffs have been

given by Burlington to afford them the due process protection guaranteed by Article i,



Section 18 of the New Mexico Constitution and the fourteenth amendment to the United
States Constitution.
Under the facts unique to these plaintiffs, the holding of the New Mexico

Supreme Court in Uhden v. New Mexico Qil Conservation Comm'n, 112 N.M. 528, 817

P.2d 721 (1991) is controlling in requiring that Burlington should have provided the
plaintiffs with personal notice of and an opportunity to be heard in Case 11745 in order
to afford them constitutionally guaranteed due process protection.

The Commission argues that the publication notice the Commission provided of
Case 11745 is all the notice the plaintiffs were due. See Commission’s Brief at 14-16.
Burlington advances the truly untenable argument that the plaintiffs were not entitled to
any due process protection. Burlington's Brief at 9 and 14.> Appellants attempt to justify
Burlington’s failure to provide the plaintiffs with actual notice of Case 11745 on the
grounds that this was. a “rulemaking” proceeding, as contrasted with the adjudicatory
proceeding in Uhden, and therefore the plaintiffs were not entitled to any due process
protection. See Burlington’s Brief in Chief at 9-14, Commission’s Brief in Chief at 2-16.

Also the Appellants argue that it was the OCD’s compulsory pooling order, Order
No. R-10877, which involuntarily pooled the plaintiffs’ acreage in Section 9 for
Burlington’s Scott No. 24 well on 640-acre spacing, and not the spacing order appealed

herein, that has adversely impacted the plaintiffs’ property rights. See Commission’s

3 Burlington relies for authority on the statement that “...it is hornbook law that persons
affected by rule-makings are not entitled to any due process protection.” Burlington’s
Brief in Chief at 9 and 14. Plaintiffs are not sure which “hornbook” counsel for
Burlington is consulting, but suggest reference to the United States and New Mexico
Constitutions as well as the voluminous body of common law which hold clearly to the
contrary.
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Brief iﬁ Chief at 9 (“The Plaintiffs are simply protesting the wrong order of the
Commission.”) Likewise, Burlington claims “the most that Appellees can do is allege
that the Commission’s rulemaking has somehow had an “impact” on their ownership
interests.” See Burlington’s Brief in Chief at 24.

The Uhden case refutes those arguments and every other rationalization

attempted by Burlington and the Commission and is four-square on point in governing
this case.

1. A Private Party Application

In Uhden the proceeding before the Commission for a well spacing change was

brought by Amoco for relief it sought. Burlington (then Meridian Oil Inc.) intervened.
The proceeding was not instigated by the Commission on its motion nor by the industry
as a whole. 112 N.M. 529.

In this case, Burington applied for specific relief to suit its objectives. Case
11745 which it initiated was not a result of the Commission on its own motion nor the
industry seeing a need to change the existing requirement. R.P. 33-38.

2. Decision Based on Hearing and Evidence

In Uhden the spacing increase from 160 acres to 320 acres for the Fruitland Gas
Pool in northWestern New Mexico was hot the result of the Commission perceiving a
need but was the result of Amoco presenting witnesses and evidence at an
adjudicatory hearing. 112 N.M. 530.

The same is true és the alleged justification for the order granting a spacing

change in this case but with Burlington as the applicant. R.P. 41-48, 54-55, 62-65, 163.
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3. An Affected Property Interest Not Notified

Uhden’s oil and gas interests were in the area covered by Amoco’s application,
Uhden'’s identify and whereabouts were known to Amoco and Uhden’s property rights

were to be affected by the spacing change, 112 N.M. 529.

The same is true in this case. R.P. 89-91. Before filing its application, Burlington
had specifically targeted the 640 acres of Section 9 for its Pennsylvanian exploratory
well, though it asked for the spacing change to apply to the entire San Juan Basin.
R.P. 89-94. (One might suspicion that the breath of the application was deliberately

designed with the goal of circumventing the Uhden case, while slipping the application

past plaintiffs who Burlington from experience could assume would surely protest if
notified).

4. The “Rulemaking” Argument

In Uhden Burlington was a party appellee by intervention and unsuccessfully
advanced this same “rulemaking vs. adjudication” argument in order to justify the failure
to provide Uhden with personal notice. |n its appellate brief, Burlington argued:

“[Ulhden mischaracterizes the nature of the Commission hearings. The

two hearings about which she complains did not determine property rights

but, instead, were rule making proceedings in which 320-acre spacing

rules were adopted for a gas pool. Neither case involved a taking of

property and, therefore, Uhden was not entitled to personal notice of

these hearings.”

See Answer Brief of Defendant-Appellee Amoco Production Company and Intervenor-

Appellee Meridian Qil, Inc. in Uhden (emphasis added.) This Court may take judicial

notice of its own records. Chavez v. U-Haul of New Mexico, Inc., 1997-NMSC-051,

10, n. 4,947 P.2d 122, 125 n. 4.
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This Court answered Burlington’s argument, as follows:

“In this case, Uhden’s identity and whereabouts were known to Amoco,
the party who filed the spacing application. On these facts, we hold that if
a party’s identity and whereabouts are known or could be ascertained
through due diligence, the due process clause of the New Mexico and
United States Constitutions requires the party who filed a spacing
application to provide notice of the pending proceeding by personal
service to such parties whose property rights may be affected as a result.”

Uhden, 112 N.M. at 531.

5. The “Pooling Order” Argument

In Uhden the spacing change per se did not diminish Uhden’s royalty share, it
was the pooling of her interest from a 160 acre well unit to 320 acres that did so. But
this Court easily understood that “without the subject spacing orders, Amoco could
never have pooled leases to form 320 acre well units. . . . Thus, it was the spacing
order, and not the pooling clause which harmed Uhden.” 112 N.M. 5630.

In this case the ink was barely dry on the spacing order when Burlington was at
the OCD with an application to pool plaintiffs’ Section 9 ownership for Burlington’s well
on a 640 acre unit. R.P. 80-87, 163-164, 273-288. Without the spacing order, plaintiffs
could not have been pooled and Burlington was free to drill the well on 160 acres in the
northwest quarter using its acreage and at its expense.

This Court has set out in Uhden a basic constitutional standard for adequate
notice in Commission action on an application, viz:

in Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306, 70 S. Ct.

652, 94 L.Ed. 865 (1950), the United States Supreme Court stated that

"an elementary and fundamental requirement of due process in any

proceeding which is to be accorded finality is notice reasonably

calculated, under all the circumstances, to apprise interested parties of

the pendency of the action and afford them an opportunity to present their
objections." 339 U.S. at 314, 70 S. Ct. at 657. The Court also said that
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"but when notice is a person's due, process which is a mere gesture is not
due process. The means employed must be such as one desirous of
actually informing the absentee might reasonably adopt to accomplish it."
Id. at 315. Significantly, the Court refused to sanction notice by
publication to those whose identity and whereabouts were
ascertainable from sources at hand.

Uhden, supra 112 N.M. at 530 (emphasis added). See also, Santa Fe Exploration Co.

v. Oil Conservation Comrh'n, 114 N.M. 103, 114, 835 P.2d 819, 830 (1992)(At a
minimum, procedural due process requires that before being deprived of life, liberty, or
property, a person or entity be given notice of thé possible deprivation and an
opportunity to defend.) Administrative proceedings must conform \to the fundamental

principles of justice and requirements of due process of law. Matter of Protest of Miller,

88 N.M. 492, 542 P.2d 1182 (Ct. App. 1975) cert. denied, 89 N.M. 5, 546 P.2d 70

(1975).

This Court was persuaded in Uhden by cases from Oklahoma, a fellow oil and

gas producing state, and particularly the decision in Cravens v. Corporation

Commission, 613 P.2d 442 (Okla. 1980) cert. denied, 450 U.S. 964 (1981). That was a
spacing case in which the names and addresses of affected parties were known but
they were noticed only by publication. The Oklahoma court held constitutional due
process requirements were not satisfied.

Since this Court's decision in Uhden in 1991 the line of instructive Oklahoma

cases has enlarged. James Energy Company v. HCG Energy Corporation, 847 P.2d

333 (Okla. 1992) involved a collateral attack on an Oklahoma Corporation Commission
pooling order entered a year earlier. Because the applicant for the order “knew or

should have known” interest owners, or their heirs, in the target acreage but did not
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give them personal notice the trial court held and the Oklahoma Supreme Court
affirmed that the order was void as to those persons. A spacing order was at issue in

Anson Corporation v, Hill, 841 P.2d 583 (Okla. 1992) where an applicant to the

Corporation Commission asked to drill an additional well on a 320 acre unit. In 1982
the application was granted; in 1983 the well was drilled. In 1986 interest owners who
had not received personal notice persuaded the Corporation Commission to vacate the

1982 order. The Oklahoma Supreme Court followed the Union Texas Petroleum v.

Corporation Commission case relied on in Uhden, 112 N.M. 531. Because the

aggrieved parties did not receive personal notice and have an opportunity to be
heard” .. . the Commission’s attempt to exercise jurisdiction over the respondents was
ineffective and a nullity insofar as it affected the respondents’ interest.” 841 P.2d 586.
B. THE ALLEGED NOTICE BURDEN ON COMMISSION RULE MAKING

Burlington resorts to the old “parade of horribles” argument. It goes like this.
The spacing order here covers 9,000 square miles, there are hundreds of thousands of
royalty or overriding royalty owners, there are 39,240 working interest owners, it would
take a year to verify ownership, etc. Buriington’s Brief at 6. (It was, after all, Burlington
who by design fashioned the application so broadly when its objectives were really
wells in two sections). The Commission advances the admonishment that “Uhden
should not be extended so as to negate the Commission’s ability to perform its statutory
duties including that of adopting statewide rules of general applicability.” Commission’s
Brief, at 12.

Those arguments are interesting but have nothing to do with this case. This

case is not one of the Commission undertaking the fashioning of rules of general
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application without exceptional affect on any individual ér group of individuals. Equally
disingenuous is the Burlington notion that thousands of working interest owners were
entitled to personal notice.

What this case is about is Burlington obtaining Order R-10815 modifying the
Rule 104 wildcat well spacing requirement from 160 acres to 640 acres as a necessary
and intended condition precedent to Burlington's initiation of compulsory pooling of .
plaintiffs’ interest in Section 9. As Commission Rule 104 existed prior to entry of Order
R-10815 on June 5, 1998, the plaintiffs working interest in the east half and southwest
quarter of Section 9 could not have been forced into the well unit for Burlington’s Scott
No. 24 well in the northwest quarter of that section. The constitutionally required notice
is nothing more, nor less, than,

[1)f a party's identity and whereabouts are known or could be ascertained

through due diligence, the due process clause of the New Mexico and

United States Constitutions requires the party who filed a spacing

application to provide notice of the pending proceeding by personal

service to such parties whose property rights may be affected as a resulit.
Uhden, 112 N.M. 528.

No obstacle to Commission general rule making can possibly be read into the

Uhden Rule. Nor does the Uhden Rule require an applicant in Burlington’s position to

give notice to a cast of thousands. But indeed when an applicant in Burlington’s
position knows, even before a spacing application is filed, that the objective of the
spacing change is to be able to pool certain oil and gas working interests owned by
certain, known persons then it must afford them due process. Interests “materially
affected by a state proceeding” are entitled “. . . to actual notice of the proceedings.”

Uhden, 112 N.M. 529.
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The rule of the Uhden case as followed by the District Court in this case, is

nothing more than the Oil and Gas Act specifies:
Except as provided for herein, before any rule, regulation or order,
including revocation, change, renewal or extension thereof, shall be made
under the -provisions of this act, a public hearing shall be held at such
time, place and manner as may be prescribed by the division. The division
shall first give reasonable notice of such hearing (in no case less than
ten days, except in an emergency) and at any such hearing any person

having an interest in the subject matter of the hearing shall be
entitled to be heard.

Section 70-2-23 NMSA 1978 (embhasis added.) Section 70-2-23 makes no distinction
between rulemaking and adjudicatory hearings. Rather, it requires that any persons
having aﬁ interest in the subject matter of any Division or Commission hearing shall: (1)
receive reasonable notice, and (2) be entitled to be heard.

The rhetorical hand-wringing of the Commission and Burlington is misplaced.

The District Court’s enforcement of the Uhden Rule does not infringe on the authority of

the Commission or impose any additional burden whatsoever. The rule simply requires
that a party who files an application before the Commission who knows there are
owners who have an interest in the subject matter of the proceeding must notify those
parties. The only burden on Burlington is this case would have been to mail notice of
its application to even just one of the sixty-one plaintiffs as it did to hundreds of others
who were not in the sights of its gun aimed at conscripting their property rights for a $2-

3 million high risk well in Section 9. If it had done only that, we would not be here.
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POINT TWO
COMMISSION ORDERS NOT SUPPORTED BY SUBSTANTIAL EVIDENCE OR
THAT ARE ARBITRARY OR CAPRICIOUS CONSTITUTE AN ABUSE OF
DISCRETION AND MUST BE SET ASIDE

A well spacing unit by law is defined as the “area that can be efficiently and

economically drained and deveioped by one well . . .” Section 70-2-17(B), NMSA 1978
(Emphasis added). For almost fifty years, Division Rule 104 has provided that a 160
acre spacing unit is the rule for wildcat gas well spacing for San Juan, Rio Arriba and
Sandoval Counties, New Mexico. .

To support a change in the rule Burlington, as the applicant in Case 11745, had
the burden of proving (a) that the hydrocarbon under a spacing unit of 160-acres will
not economically and efficiently be drained and by one well (b) that another other size
proration unit well economically and efficiently be drained. Section 70-2-17(B.) NMSA
1978. See Uhden, 12 N.M. at 530 (“Additionally, a spacing rule, such as Division Rule
104, can be modified only upon a showing of substantial evidence indicating a change
of conditions, or change in knowledge of conditions, arising since the prior spacing rule

was instituted.” citing Phillips Petroleum Co. v. Corporation Commission, 461 P.2d 597,

599 (Okla. 1969)).

The Commission's factual findings supporting a change of the Rule 104 spacing
requirements must be based upon and supported by substantial evidence, e.g. a
change in knowledge or conditions evidenced by technical, geologic, geophysical,
reservoir engineering and economic data indicating that San Juan Basin deep gas
formations, some 20 different formations below the base of the Dakota formation in an

area covering approximately 9,000 square miles (5,760,000 acres), cannot be efficiently
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and economically drained by one well on a 160 acre spacing unit. Uhden, supra 12

N.M. at 530.

To say the least, substantial scientific data would be necessary to support a
400% change in spacing size for such a sizable geographic area covering so many
formations. Burlington could not and did not present any evidence, technical or
otherwise, to the Commission that based upon a change in conditions, or change in the

knowledge of conditions, it is now known that a deep gas well in the San Juan Basin

will “efficiently and economically” drain 640 acres, and not 160 acres or some other
area. No such knowledge currently exists. There are no commercial deep gas wells in
the San Juan Basin from which to determine a real drainage patterns and/or whether or
not such a well can be economically developed on 160, 640 or some other spacing unit.
Tr. pp. 59-60.

The “evidence” presented by Burlington and relied upon by the Commission in its
findings of fact were from fields not even located within the San Juan Basin and which
involve fundamentally distinguishable geologic and engineering factors. Burlington’s
geologic and engineering drainage data was extrapolated from three “analogy fields,”
the Barker Dome, Ute Dome and Alkali Gulch, that are not located within the San Juan

Basin. These “analogy” fields are located on the Four Corners platform across the hog-

back fault system from the San Juan Basin and involve fundamentally distinguishable
geologic and engineering factors. Tr. 102-104, R.P. 108-116. Indeed, comparison of
the analogy fields’ geology to that of the San Juan Basin was generously described by

Amoco's engineer as a “very, very long stretch.” id. at 100, R.P. 127. R.P. 94-96, 112-
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115, 150-154. This is akin to taking data from offshore Louisiana or the North Sea and
extrapolating it to the San Juan Basin deep gas formations.

At the hearing of Case 11745, a petroleum engineer witness from Amoco
Production Company emphasized this complete lack of data concerning the San Juan
Basin deep formations and cautioned against such a premature and widespread
change in spacing based upon Burlington’s “analogy fields”, as follows:

Direct Examination of Pamela Staley, Petroleum Engineer for Amoco Production.

A. “. .. We do feel its very, very premature to space such a large area

on so little data. You know, | think the Applicant made the point that we

really don't have any significant data whatsoever in the Basin proper to

consider. | think we need to move cautiously in establishing a widespread

rule, and that extrapolation from three pools or three fields that are

actually over the hump and outside the Basin, [ think, is a very, very long

stretch into the Basin. While it may be the only data we have, | don’t think

that that tells us we need different spacing; | think it tells us we need more

data.”

Transcript at p. 101, Record at p. 128.

Until such time as either a change in conditions, or change in the knowledge of
conditions of the San Juan Basin deep formations provides substantial evidence that
160 acres is not the proper spacing, then no change in the Rule 104 160-acre default
spacing is justified.

in determining whether there is substantiai evidence to support an administrative

agency decision, the court is required to review the whole record. Santa Fe Exploration

Co. v. Oil Conservation Comm’n, 114 N.M. 103, 114, 835 P.2d 819 (1992) (emphasis

added); see also Rule 1-074 NMRA 1997 (“The district court may reverse the decision
of the agency if. . .(2) based upon the whole record on appeal, the decision of the

agency is not supported by substantial evidence”). In light of the whole record, it is
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clear that the Commission’s factual findings supporting its Order No. R-10815 changing
deep wildcat gas well spacing from 160 to 640 acres are premised upon inapplicable
and irrelevant technical and economic evidence. As such the Commission’s issuance

of Order No. R-10815 is arbitrary, capricious, not supported by substantial evidence

and without substantial justification. See Santa Fe Exploration Co. v. Oil Conservation
Comm’n, 114 N.M. at 115 (“Arbitrary and capricious action by an administrative agency
consists of a ruling or conduct which, when viewed in light of the whole record, is
unreasonable or does not have a rational basis®. . .An abuse of discretion is established
if . . .the order or decision is not supported by the findings, or the findings are not
supported by the evidence”)(citations omitted).
Iv.
CONCLUSION

For the foregoing reasons, this Court should affirm the District Court’s ruling that
Commission Order No. R-10815 is void as to the plaintiffs given the failure of Burlington
to provide them with actual notice of Burlington’s application and of the Commission’s
proceedings in Case 11745.

in addition, Commission Order No. R-10815 should be set aside in its entirety as
being unsupported by substantial evidence and as arbitrary and capricious, and an

abuse of discretion by the Commission.
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SUMMARY OF PROCEEDINGS

Proceedings before the Commission

On February 25, 1997, Defendant Burlington Resources Oil & Gas Company
(“Burlington”) filed an application with the New Mexico Oil Conservation Commission
(“Commission”) to amend 19 NMAC 15.C.104, a statewide rule of general applicability. (R.P.
0034-0038) The proposed amendment changed the spacing unit from 160 to 640 acres for
natural gas production below the base of the Dakota Formation in San Juan, Rio Arriba,
Sandoval and McKinley Counties.

After the required public notice was provided, the Commission held a public hearing on
the proposed amendment on March 19, 1997. On June 5, 1997, at a public meeting the
Commission adopted the amendment to 19 NMAC 15.C.104 in its Order No. R-10815 (“Order”).
(R.P. 80-87)

On June 24, 1997, the Plaintiffs, owners of various real property interests, filed their
Application for Rehearing with the Commission pursuant to NMSA 1978, § 70-2-25(A) (1933,
as amended through 1981). (R.P. 89-116) The Commission did not act on the application for
rehearing, and it was therefore deemed denied pursuant to NMSA 1978, § 70-2-25(A). The
Plaintiffs then appealed to the District Court pursuant to NMSA 1978, § 70-2-25(B) and Rule 1-
074 NMRA 1997.

Proceedings in the District Court

The Plaintiffs appealed the Commission’s Order to the District Court on July 18, 1997.



The Plaintiffs named the Commission and Burlington as Defendants.

The parties filed briefs on the issues on appeal, and the District Court heard oral argument
on December 17, 1997. The District Court entered its Opinion and Final Judgment (“Judgment”)
on January 27, 1998, which held that the Commission’s Order was void “...as to only the
appellants and the 640-acre spacing provided for therein and in the amended New Mexico Oil
Conservation Division Rule 104 [19 NMAC 15.C.104] is of no force and effect as to their

property interests in the San Juan Basin.” (R.P. 387-391)

POINT I

THE COMMISSION AMENDED A STATEWIDE RULE

The Oil and Gas Act, NMSA 1978, §§ 70-2-1 through 70-2-38 (1935, as amended
through 1998) confers on the Commission and the Oil Conservation Division (“Division”) broad
powers to prevent waste and to protect correlative rights. The Legislature used expansive
language in its grant of these powers to the Commission and the Division. NMSA 1978, § 70-2-
11 states:

A. The division is hereby empowered, and it is its duty, to prevent
waste prohibited by this act and to protect correlative rights, as in
this act provided. To that end, the division is empowered to
make and enforce rules, regulations and orders, and to do
whatever may be reasonably necessary to carry out the
purpose of this act whether or not indicated or specified in any
section hereof.

B. The commission shall have concurrent jurisdiction and
authority with the division to the extent necessary for the
commission to perform its duties as required by law.



(emphasis added).

The courts have recognized that the powers and authority granted to an administrative agency
should be construed so as to permit the fullest accomplishment of the legislative intent or
purpose. Public Service Co. v. New Mexico Envtl. Improvement Bd., 89 N.M. 223, 549 P.2d 638
(Ct. App. 1983).

NMSA 1978, § 14-4-2(C) (1967, as amended in 1969) of the State Rules Act defines a

“rule,” in part, as follows:

...any rule, regulation, order, standard, statement of policy,
including amendments thereto or repeals thereof issued or
promulgated by any agency and purporting to affect one or more
agencies besides the agency issuing such rule or to affect persons
not members or employees of such issuing agency. An order or
decision or other document issued or promulgated in connection
with the disposition of any case or agency decision upon a
particular matter as applied to a specific set of facts shall not be
deemed such a rule nor shall it constitute specific adoption thereof
by the agency.

Attached to this brief as Exhibit A is a copy of a portion of 19 NMAC 15.C.104,
subsections A through C, as it existed prior to the amendment at issue in this case. Attached to
this brief as Exhibit B is a copy of 19 NMAC 15.C.104, subsections A through C, as amended in
1997." The structure of the rule itself is illustrative of the fact the 19 NMAC 15.C.104 is a
statewide rule of general applicability. The first three subsections of 19 NMAC 15.C.104 are
arranged as follows:

104. WELL SPACING: ACREAGE REQUIREMENTS FOR DRILLING
TRACTS

! The portions of the rule are provided for the convenience of the Court. The rule

has the force and effect of law, and the Court can take judicial notice of it. See T.W.1. W., Inc. v.
Rhudy, 96 N.M. 354, 356, 630 P.2d 753, 755 (1981).
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104.A. CLASSIFICATION OF WELLS: WILDCAT WELLS AND

DEVELOPMENT WELLS
(1) San Juan, Rio Arriba, Sandoval, and McKinley Counties
(2) All Counties Except San Juan, Rio Arriba, Sandoval, and McKinley

* ok kK ok

104.B ACREAGE AND WELL LOCATION REQUIREMENTS FOR
WILDCATS
(1) Lea, Chaves, Eddy and Roosevelt Counties
(2) San Juan, Rio Arriba, Sandoval, and McKinley Counties
(3) All Counties except Lea, Chaves, Eddy, Roosevelt, San Juan, Rio
Arriba, Sandoval, and McKinley
104.C ACREAGE AND WELL LOCATION REQUIREMENTS FOR
DEVELOPMENT WELLS
(1) Oil Wells, All Counties
(2) Lea, Chaves Eddy and Roosevelt Counties
(3) San Juan, Rio Arriba, Sandoval, and McKinley Counties
(4) All Counties except Lea, Chaves, Eddy, Roosevelt, San Juan, Rio
Arriba, Sandoval, and McKinley

It is readily ascertainable that subsections A, B and C of 19 NMAC 15.C.104 divide the
state into three sections for purposes of natural gas wells: 1) the gas producing counties in the
southeast portion of the state; 2) the gas producing counties of the northwest portion of the state;
and 3) all other counties of the state. The rule amendment that is at issue in this case amended
subsections B(2) and C(3); both of these subsections prescribe spacing rules for the northwest
gas producing counties of the state. The area of the four counties covered by 19 NMAC 15.C.
104(B)(2) and (C)(3) is approximately 9,000 square miles of surface area and contains over
5,000,000 acres. (R.P. 305-308)

It is in this context that the amendment to 19 NMAC 15.C.104 must be considered vis a
vis the decision in Uhden v. Oil Conservation Commission, 112 N.M. 528, 817 P.2d 721 (1991).

The district court stated in its Judgment: “The decision in Uhden v. New Mexico Oil

Conservation Commission [cite] is controlling on this appeal.” (R.P. 387-391) There are many



factors that distinguish Uhden from this case. However, the fundamental distinction is that in

this case the Commission amended a statewide rule of general applicability; in fact, it was the

very same rule, OCD Rule 104? [19 NMAC 15.C.104], that the Supreme Court in Uhden

specifically characterized as a statewide rule of general applicability.

In contrast, the Commission in Uhden was asked to change a spacing order for a

particular reservoir of limited size. The Commission, by Order No. R-7588 attached hereto as

Exhibit “C,” changed a spacing order in the Cedar Hills-Fruitland Base Coal Gas Pool, a pool

that consists of approximately 10,000 acres. See Exhibit “C” to this Brief, finding number 8.

However, in this case, the Commission changed a statewide rule of general applicability that

affects property in four counties of the state that includes over 5,000,000 acres. (R.P. 305-308)

In Uhden, Amoco Production Company (“Amoco”) applied to the Commission to

increase a spacing order for a particular reservoir within the four-county section. The Court in

Uhden stated:

2

Under statewide rules, all gas wells in San Juan County are spaced
on 160 acres. See N.M. Oil Conservation Rules 104(B)(2)(a) and
104(C). These rules are rules of general application, and are
not based upon engineering and geological conditions in a
particular reservoir. However, oil and gas interest owners, such
as Amoco, can apply to the Commission to increase the spacing
required by statewide rules. In this case, this was done by
application and hearings where the applicant presented witnesses
and evidence regarding the engineering and geological properties
of this particular reservoir. After the hearings, the Commission
entered an order based upon findings of fact and conclusions of
law. This order was not of general application, but rather

Laws of 1995, chapter 110 provided for a New Mexico Administrative Code. The

format and style for the Code was established by the Records Center. The format for the rules
adopted by the Oil Conservation Commission changed from “OCD Rule " to “19 NMAC

157



pertained to a limited area. The persons affected were limited
in number and identifiable, and the order had an immediate
effect on Uhden.

112 N.M. at 530, 817 P.2d at 723 (emphasis added).

Commission Order No. R-7588, at issue in Uhden, created a new pool, the Cedar Hill-
Fruitland Basal Coal Pool, comprised of 10,240 acres all within San Juan County. As the Court
made clear, Order No. R-7588 in Uhden, unlike 19 NMAC 15.C.104, is not a statewide rule of
general application.” In the language of NMSA 1978, § 14-4-2(C), the Uhden Court considered
the pool spacing order as “...[a]n order ... issued ... in connection with the disposition of any case
or agency decision upon a particular matter as applied to a specific set of facts ....”

The Plaintiffs challenge the Commission’s Order that amended 19 NMAC 15.C.104(B)
and (C), a rule of general applicability as recognized by the Court in Uhden. The area covered by
the amended rule contains approximately 9,000 square miles of surface area. The amended rule
is applicable to over 5,000,000 acres, not 10,000 acres. The persons affected by the rule, i.e.,
property interest owners in the 5,000,000 acres, are most definitely not limited in number nor are
they identifiable with any degree of certainty. (R.P. 305-308)

As set forth in the Strickler Affidavit, there are over 300,000 interest owners in the four
counties affected by the Commission’s amendment to 19 NMAC 15.C.104. (R.P. 306) Mr.
Strickler projected that it would require at least 161 people working for a year to verify the
working and royalty ownership in the over 5,000,000 acres. However, inevitably, at the

conclusion of the verification it would be obsolete as interests would continue to be transferred

3 Although Order No. R-7888 refers to “special pool rules,” these are not “rules” as

defined by NMSA 1978, § 14-4-2(C).



by sale, gift, death and otherwise. It would simply be impossible to serve personally all interests
owners affected by a Commission rule of general applicability. That, of course, i1s why the
required statutory notification for the Commission to adopt, amend or appeal a rule is public
notice. See Open Meetings Act, NMSA 1978, § 10-15-1(D) (1974, as amended through 1997)
and NMSA 1978, § 70-2-23 (1935, as amended through 1977). As the Supreme Court stated in
Livingston v. Ewing, 98 N.M. 685, 688, 652 P.2d 235, 238 (1992): “There is no fundamental
right to notice and hearing before the adoption of a rule; such right is statutory only.”

The cases cited in Uhden distinguish between a state board or commission’s adjudicative
function and its rulemaking function. In Harry R. Carlile Trust v. Cotton Petroleum Corp., 752
P.2d 438 (Okla. 1987) the applicant applied to the Oklahoma Corporation Commission to create
a single 640-acre drilling and spacing unit in Caddo County, Oklahoma. The area involved was
even smaller than that of Uhden. The persons affected were limited in number and identifiable;
the commission’s order was not of general applicability. The Oklahoma Supreme Court found
the commission’s order to be adjudicatory rather than rulemaking, just as it was in Uhden. The
Oklahoma Supreme Court stated: “An agency’s authority to make rules is clearly distinguishable
from that of adjudication. Rulemaking includes the power to adopt rules and regulations of
general application - both substantive and procedural - which are legislative in nature, operate
prospectively and have general application.” 732 P.2d at 441. As noted above, the New Mexico
Supreme Court determined in Uhden that 19 NMAC 15.C.104(B)(2) and 19 NMAC 15.C.
104(C)(3) “...are rules of general application.” So while the Commission’s order in Uhden was
deemed adjudicatory, the order at issue in this case before this Court is the general rule itself, and

its amendment by the Commission is a rulemaking function.



The facts in Cravens v. Corporation Commission, 613 P.2d 442 (Okla. 1980), cert.
denied, 450 U.S. 964, 101 S. Ct. 1479, 67 L. Ed. 2d 613 (1981) were even more extreme than
those in Uhden or Carlile; and consequently, they have less relevance to the facts before this
Court. In Cravens the issue was the application to the Oklahoma Corporation Commission to
create a single 160-acre drilling and spacing unit that included an 80-acre producing lease. The
applicant did not give notice to the owner of the 80-acre producing lease of his application to
create a 160-acre drilling and spacing unit. The Oklahoma Supreme Court again found that the
action of the commission was adjudicatory.

The facts in Louthan v. Amoco Production Co., 652 P.2d 308 (Okla. Ct. App. 1982) are
very similar to those in Uhden, but dissimilar to the rulemaking on review by this Court. In 1961
Amoco Production Co. (“Amoco”) completed a well on its 160-acre lease in the southeast
quarter of Section 20 in Major County. In 1969, Cherokee Resources, Inc. (“Cherokee™)
obtained from the Louthans oil and gas leases to the northwest and northeast quarters of section
20. 1In 1970, Cherokee applied to the Oklahoma Corporation Commission to establish a 640-
acre spacing order for only Section 20. The only notice required by statute and the only notice
given was by publication. Amoco was not personally served with notice of the application. In
1978, the mineral owners of the three fracts brought an action against Amoco to recover their
share of production based on the 1970 640-acre spacing order. Amoco, inter alia, claimed that
the order was invalid as to them, because Amoco had not received notice of the application. The
Oklahoma court had no difficulty in applying the decisions in Mullane v. Central Hanover Bank
& Trust Co., 339 U. S. 306 (1950) and its own precedent in Cravens v. Corporation Commission,

613 P.2d 442 (Okla. 1980) to the facts. The court stated:



In the situation here it was even more important that all mineral
interest owners in section 20 be constitutionally notified since a
producing well existed on it - a well that Cherokee knew or should
have known about. It could easily have discovered the names and
addresses of some if not all owners of both the working as well as
the royalty interests of Lawton “A,” as well as other areas of
section 20.

652 P.2d at 310.

The order entered by the Oklahoma Corporation Commission in Louthan affected only
640 acres; the interest owners were of a very limited number and were readily identifiable. The
order was definitely not a statewide rule of general applicability affecting in excess of 300,000
interest owners in over 5,000,000 acres as does the amendment to 19 NMAC 15.C.104.

The Plaintiffs in their Application for Rehearing filed with the Commission state: “It is
undisputed that the outcome of the Commission hearing, which resulted in an increase in well
spacing, has resulted in a substantial and immediate adverse effect on the property interests of the
Movants [Plaintiffs].” The Plaintiffs continue to explain that the “substantial and immediate
adverse effect” was the confiscation of the Plaintiffs’ acreage by utilizing compulsory pooling.
(R.P. 92) The Commission’s amendments to 19 NMAC 15.C.104 did not accomplish
compulsory pooling. A separate and distinct application in compliance with 19 NMAC 15.N.
1207(A)(1) must be filed with the OCD to accomplish compulsory pooling. It is clear from the
Plaintiffs’ statement itself that the effect on their property rights is made by compulsory pooling,
not by a rule of general applicability amending the spacing rules. The Plaintiffs are simply
protesting the wrong order of the Commission.

The Plaintiffs cite to Uhden to support their contention that the Commission’s adoption

of amendments to 19 NMAC 15.C.104 is adjudicatory rather than rulemaking in its nature. The



facts in Uhden are in stark contrast to the facts before this Court. In 1978, Ms. Uhden leased an
oil and gas interest to Amoco. Sometime thereafter Amoco drilled a producing well. Amoco
began sending royalty checks to Ms. Uhden. In 1983, Amoco filed its application seeking to
increase the well spacing for that oil and gas pool from 160 acres to 320 acres. In 1984, the
Commission granted temporary approval of Amoco’s application; the Commission issued its
final order increasing the spacing for that pool in 1986. From the temporary approval in 1984
through the final order in 1986 Amoco continued to send Ms. Uhden royalty checks based on her
interest in the 160 acres rather than based on her pooled interest in the 320 acres. When Amoco
realized its mistake, it made demand upon Ms. Uhden for overpayment of royalties of
$132,000.00. Amoco had never provided notice to Ms. Uhden of its application to increase the
well spacing for that pool.

The decision in Uhden was driven by the facts. Uhden involved a producing well and
royalty owners who were getting regular royalty checks based on their percentage interest in the
160 acres. Ms. Uhden’s lease with Amoco contained a voluntary pooling agreement so that
Amoco did not have to force pool her interest; the effect of the voluntary pooling agreement
meant that Ms. Uhden’s only chance to challenge Amoco’s action was to appeal the
Commission’s spacing order since no compulsory pooling was needed in regard to Ms. Uhden;
no hearing on a compulsory pooling application was held before the Division or the Commission.
The fact that Amoco mistakenly overpaid royalties and then demanded a substantial sum from
her as repayments undoubtedly affected the Court’s view of the effect of the spacing order on
Ms. Uhden. The effect of basing the royalty owner’s payment on twice the acreage resulted in a

reduction by half. There can be no question that Ms. Uhden suffered a substantial and immediate
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adverse economic effect.’

In contrast, what have the Plaintiffs in this case before the Court suffered? There has
been little or no production on the acres at issue in this case. The Plaintiffs have not been
receiving any royalty checks related to these acres. More importantly, unlike Ms. Uhden, the
Plaintiffs are not subject to a voluntary pooling clause. Consequently, they do have the
opportunity to appear before the Commission in any compulsory pooling application for the area
covered by the 640-acre spacing rule. It is the proceeding before the Commission to consider
compulsory pooling that has the potential to affect the Plaintiffs’ interests, and pursuant to the 19
NMAC 15.N.1207(A)(1) the Plaintiffs are entitled to notice of an application for compulsory
pooling and an opportunity to be heard. The Plaintiffs in their pleadings acknowledge that it is
the effect of compulsory pooling that affects their property interests. (R.P. 92)

In Uhden the Court found that the spacing order was confined to a limited area and that
the persons affected were limited in number. Again, the facts in this case before the Court are
quite different from those in Uhden. 19 NMAC 15.C.104 covers approximately 9000 square
miles (5,760,000 acres) and at least 20 different formations below the base of the Dakota
formation in the San Juan Basin. The area involved in the Uhden case was about 10,000 acres.
There are over 300,000 working interest and royalty owners of record in the 5,760,000 acres
covered by 19 NMAC 15.C.104. (R.P. 305-308) If the spacing order change in Uhden involving

an existing defined pool cannot be distinguished from the Commission’s rules in general, then

4 It is interesting to note that the Uhden Court did not discuss the fact that even
though Ms. Uhden’s interest was diluted by the increased acreage, her interest was also
theoretically doubled in the amount of natural gas in which she had an interest as she now had an
interest in 320 acres not just 160 acres.

11



there are grave implications for the oil and gas industry. How can personal service be made on
hundreds of thousands of interests owners when it is necessary to consider a change in a rule of
general applicability? How much time would be required to affect such service? Mr. Strickler’s
Affidavit states that it would take at least 161 land brokers a year to verify the working and
royalty ownership in the 9000 square mile area. (R.P. 306) Inevitably, in the course of that year,
the information would become obsolete. How can the Commission perform its statutory duty of
preventing waste if it is restrained in its rulemaking by such onerous service requirements from
reacting to developments in technology and in the oil and gas fields? Personal service of notice
on each interest owner could in each case take months, if not years, to accomplish during which
time the interests owners undoubtedly will change. What are the chances that such service on
hundreds of thousands of interest owners will be 100% effective?

The Oil and Gas Act, NMSA 1978, §§ 70-2-1 through 70-2-38, was enacted in 1935. It
would be ironic that while interest ownerships have no doubt become more numerous during the
past 60 years, the notice required for rulemaking could change from publication to personal
service. The Commission believes that the Uhden decision is limited to the very specific and
somewhat unique facts of that case, the most important of which is the fact that the Commission
in Order No. R-7588 in Uhden did not amend a general rule of statewide applicability. Uhden
should not be extended so as to negate the Commission’s ability to perform its statutory duties
including that of adopting statewide rules of general applicability. The Commission in Uhden

did not amend a statewide rule of general applicability.
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POINT IX

THE COMMISSION PROVIDED THE NOTICE REQUIRED
TO AMEND A RULE

The Commission, as an administrative body of the state, is subject to the Open Meetings
Act, NMSA 1978, § 10-15-1(D) whenever the Commission adopts a rule. NMSA 1978, § 10-
15-1(D) states:

Any meetings at which the discussion or adoption of any proposed
resolution, rule, regulation or formal action occurs and at which a
majority or quorum of the body is in attendance, and any closed
meeting, shall be held only after reasonable notice to the public.
The affected body shall determine at least annually in a public
meeting what notice for a public meeting is reasonable when
applied to that body. That notice shall include broadcast stations
licensed by the federal communications commission and
newspapers of general circulation that have provided a written
request for such notice.

The Commission’s Open Meetings Resolution adopted on February 13, 1997, states, in
part: “Notice of regular meetings will be given ten (10) days in advance of the meeting date.”
NMSA 1978, § 70-2-23 states, in part:

Except as provided for herein, before any rule, regulation or order,
including revocation, change, renewal or extension thereof, shall
be made under the provisions of this act, a public hearing shall be
held at such time, place and manner as may be prescribed by the
division [OCD]. The division shall first give reasonable notice of
such hearing (in no case less than ten days, except in an
emergency) and at any such hearing any person having an interest
in the subject matter of the hearing shall be entitled to be heard.’

3 NMSA 1978, § 70-2-6(B) states:

The commission shall have concurrent jurisdiction
and authority with the division to the extent
necessary for the commission to perform its duties
as required by law. In addition, any hearing on any
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19 NMAC 15.N.1204 states:

Notice of each hearing before the Commission and before a
Division Examiner shall be by publication once in accordance with
the requirements of Chapter 14, Article 11, NNM.S.A. 1978, ina
newspaper of general circulation in the county, or each of the
counties if there be more than one, in which any land, oil, gas or
other property which is affected may be situated.

The Commission complied with above notice requirements when it amended 19 NMAC
15.C.104 both as to the Commission public hearing on the rule changes on March 19, 1997, and
the June 5, 1997 Commission meeting at which the amendments to the rule were adopted. (R.P.
294-302)

The Plaintiffs simply misstate the notice requirements by alleging that 19 NMAC 15.N.
1207(A)(11) is applicable to Commission rulemaking. 19 NMAC 15.N.1207 is entitled
“Additional Notice Requirements.” As the title suggests, these rules are for cases other than rule
hearings covered by 19 NMAC 15.N.1204 set forth above; 19 NMAC 15.N.1204 together with
NMSA 1978, § 70-2-23 and the Open Meetings Act govern the notice required when the
Commission engages in rulemaking.

19 NMAC 15.N.1207 applies only to the following specific applications: compulsory
pooling; unorthodox well locations; non-standard proration unit; special pool rules;

amendments to special rules of any OCD designated potash area; downhole commingling; and

exceptions to orders controlling surface disposition of produced water or other fluids. Finally, 19

matter may be held before the commission if the
division director, in his discretion, determines that
the commission shall hear the matter.
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NMAC 15.N.1207(A)(11) is the catchall “additional notice requirement.” It appliesto “...cases
of applications not listed above....” 19 NMAC 15.N.1207(A)(11) is for specific applications that
may come up, but which have not been listed in the preceding subsections of 19 NMAC 15.N.
1207. 19 NMAC 15.N.1207 (A)(11) is not the rule that governs the Commission’s rulemaking.
The District Court found that the Commission provided notice by publication and by mail
to parties requesting to be on its mailing list. (R.P. 389) The District Court’s Judgment
implicitly held that the Commission’s amendment to 19 NMAC 15.C.104 was effective to
everyone except the Plaintiffs by stating that the Commission’s Order “... is void as to only the
appellants [Plaintiffs] and the 640-acre spacing provided for therein and in the amended New
Mexico Oil Conservation Division Rule 104 [19 NMAC 15.C.104] is of no force and effect as to
their property interests in the San Juan Basin.” (R.P. 391)
In Rivas v. Board of Cosmetologists, 101 NM 592, 594, 686 P.2d 934, 936 (1984) the
Supreme Court stated:
Due process generally requires that affected parties receive
reasonable notice. Bell Telephone Co. v. FCC, 503 F.2d 1250 (3d
Cir. 1974), cert. denied, 422 U.S. 1026, 95 S.Ct. 2620, 45 L.Ed.
684 (1975); Mobil Oil Corp v. FPC, 483 F.2d 1238 (D.C. Cir.
1973). Case law suggest that “the minimum protections upon
which administrative action may be based, [are] according to
interested parties a simple notice and right to comment.” Mobil
Oil, 483 F.2d at 1253.
The Commission supplied its notice by publication of both the March 19, 1997 hearing
and the June 5, 1997 hearing and by mailing to those who had requested to be on its mailing list.

The Commission held two public hearings at which interested parties were able to comment on

the proposed amendment prior to its adoption. That is the notice required by due process, statute
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that is the notice that wag given for this rulemaking
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POINT III
THE COMMISSION’S ORDER
IS SUPPORTED BY SUBSTANTIAL EVIDENCE

The standard of review of the Commission’s order amending 19 NMAC 15.C.104 1s
whether there is substantial evidence in the record to support the order. Rutter & Wilbanks Corp.
v. Qil Conservation Comm’n, 87 N.M. 286, 532 P.2d 582 (1975). (“substantial evidence” is such
relevant evidence as a reasonable mind might accept as adequate to support a conclusion); Grace
v. Qil Conservation Comm’n, 87 N.M. 205, 531 P.2d 939 (1975). A party challenging a rule
adopted by an administrative agency has the burden of establishing the invalidity of the rule.
New Mexico Mining Ass’'n v. New Mexico Mining Comm’n, 1996-NMCA-098, 942 P.2d 741
(Ct. App. 1996). The Supreme Court gives special weight and credence to the experience,
technical competence, and specialized knowledge of the Commission. Rutter & Wilbanks Corp.
v. Qil Conservation Comm’n, supra. The Court reviews the record in a light most favorable to
upholding the Commission’s decision. Santa Fe Exploration Co. v. Oil Conservation Comm'n,
114 N.M. 103, 835 P.2d 819 (1992). Additionally, by statute, NMSA 1978, § 70-2-25(B), the
Commission’s order is prima facie valid.

The evidence presented to the Commission at the public hearing on March 19, 1997,
included the testimony of a geologist and a reservoir engineer, both of whom the Commission
accepted as expert witnesses. Contrary to the Plaintiffs’ contention that the only justification for
the rule amendment was economics, there was technical evidence presented to the Commission
that supported the increase in spacing from 160 acres to 640 acres.

The geologist testified that there had been many advances in determining the dynamics of
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gas fields, specifically there were advancements in understanding seismic stratigraphy and 3-D
technology since 1950 when the 160-acre spacing rule was adopted. (Tr. 22, 23)° He used three
other fields, the Alkali Gulch, Barker Dome and Ute Dome, as analogous fields to the San Juan
Basin. (Tr. 23) He explained in detail why these three fields were appropriate to use as analogue
fields. (Tr.25-29) The key zones and key intervals of the fields correlated with each other. (Tr.
29) The geologist concluded by stating that there was sufficient continuity to provide a
reasonable probability that similar formations would be found in the San Juan Basin as the three
other fields, and that 640-acre spacing was appropriate for such fields.

The reservoir engineer testified on two subjects: the drainage area of the fields and the
economics of developing 640 acre fields. (Tr. 45, 46) The engineer stated that since he did not
have actual data in the San Juan Basin to determine the drainage area, the analogy method was
used. (Tr. 45) By reviewing the estimated ultimate recovery (EUR) studies and the volumetric
analysis, the engineer discovered that in these fields there is interference between wells even
though they are on 640-acre spacing. (Tr. 45, 46, 52) He concluded that a well in the
Pennsylvanian is capable of draining 640 acres. (Tr. 46) He used specific data from wells in the
Barker Dome Field to support his conclusion. The wells in that field are expected to drain areas
of 785 acres. (Tr. 50)

A similar challenge was made to an amendment to a rule that increased the gas spacing
from 320 acres to 640 acres for wells completed below certain depths in State Oil and Gas Bd. v.

Miss. Mineral and Royalty Owners Ass’'n, 258 So. 2d 767 (Miss. 1971). The Mississippi

®  References to the transcript are to the transcript of proceedings before the Commission on

March 19, 1997.
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Supreme Court stated:
The Board [State Oil and Gas Board of Mississippi], being
cognizant of the multiplicity of problems involved in the
production of the deeper beds and the cost necessary to produce
such beds, is convinced that the same cannot be accomplished on
the basis of the spacing rules adopted in the year 1951, when the
complexion of the oil and gas industry within the state was totally
different from that which now exists.

258 So. 2d at 770.

As set forth above, the Commission’s order amending the 19 NMAC 15.C.104 is
supported by substantial evidence. The Plaintiffs do not like and may not agree with the
evidence in the record, but that is not sufficient reason for this Court to set aside the
determination of the Commission. The case law in New Mexico illustrates that the courts of the
state historically have given great deference to the Commission’s decisions on the issues of fact
which necessarily involve a great deal of expertise in the areas of petroleum engineering and
geology. As the Supreme Court stated in Fasken v. Oil Conservation Commission, 87 N.M. 292,
293, 532 P.2d 588, 589 (1975), in reference to counsels’ arguments in that case: “The difficulty
with them [the arguments to the court] is that they emanate from the lips and pens of counsel and
are not bolstered by the expertise of the [Oil Conservation] Commission to which we give special
weight and credence.”

CONCLUSION

The required notice was provided for the Commission’s action in adopting amendments

to 19 NMAC 15.C.104. A review of the record reveals that the Commission’s decision to amend

19 NMAC 15.C.104 to change the spacing from 160 acres to 640 acres is supported by

substantial evidence. The Order of the Commission should be affirmed.
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101.L. All bonds required by these rules shall be conditioned for
well plugging and location cleanup only, and not to secure payment for damages to
livestock, range, water, crops, tangible improvements, nor any other purpose.
{1-1-50...2-1-96]

101.M. Upon failure of the operator to properly plug and abandon
the well(s) covered by a bond, the Division shall give notice to the operator and
surety, if applicable, and hold a hearing as to whether the well(s) should be
plugged in accordance with a Division-approved plugging program. If, at the
hearing, it is determined that the operator has failed to plug the well as
provided for in the bond conditions and Division Rules, the Division Director
shall issue an order directing the well(s) to be plugged in a time certain. Such
an order may also direct the forfeiture of the bond upon the failure or refusal
of the operator, surety, or other responsible party to properly plug the well(s).
If the proceeds of the bond(s) are not sufficient to cover all of the costs
incurred by the Division in plugging the well(s) covered by the bond, the
Division shall take such legal action as is necessary to recover such additional
costs. Any monies recovered through bond forfeiture or legal actions shall be
placed in the Oil & Gas Reclamation Fund. ([6-5-86...2-1-96]

102 NOTICE OF INTENTION TO DRILL

102.A. Prior to the commencement of operations, notice shall be
delivered to the Division of intention to drill any well for o0il or gas or for
injection purposes and approval obtained on Form C-101. A copy of the approved
Form C-101 must be kept at the well site during drilling operations. [1-1-50...2-
1-96]

102.B. No permit shall be approved for the drilling of any well within
the corporate limits of any city, town, or village of this state unless notice of
intention to drill such well has been given to the duly constituted governing
body of such city, town or village or its duly authorized agent. Evidence of
such notification shall accompany the application for a permit to drill (Form C-
101). ([5-22-73...2-1-96]

102.C. When filing a permit to drill in any quarter-quarter section
containing an existing well or wells, the applicant shall concurrently file a
plat or other acceptable document locating and identifying such well(s) and a
statement that the operator(s) of such well(s) have been furnished a copy of the
permit. [(5-22-73...2-1-96]

103 SIGN ON WELLS

All wells subject to these regulations, including drilling,
production, and injection wells, shall be identified by a sign, posted on the
derrick or not more than 20 feet from such well, and such sign shall be of
durable construction and the lettering thereon shall be kept in legible condition
and shall be large enough to be legible under normal conditions at a distance of
50 feet. The wells on each lease or property shall be numbered in non-
repetitive, logical and distinctive sequence. Each sign shall show the number of
the well, the name of the lease (which shall be different or distinctive for each
lease), the name of the lessee, owner or operator, and the location by quarter
section, township and range. The location, for each sign posted after March 1,
1968, Thall indicate the quarter-quarter section, township, and range. (1-1-50...
2-1-96

104. - WELL SPACING:
ACREAGE REQUIREMENTS FOR DRILLING TRACTS

104.A. CLASSIFICATION OF WELLS: WILDCAT WELLS AND DEVELOPMENT WELLS
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(1) San Juan, Rio Arriba, Sandoval, and McKinley Counties

(a) Any well which is to be drilled the spacing unit of
which is a distance of 2 miles or more from:

(i) the outer boundary of any defined pool which
has produced oil or gas from the formation
to which the well is projected; and

(i1) any other well which has produced oil or gas
from the formation to which the proposed
well is projected, shall be classified as a
wildcat well.

{12-29-52...2-1-96]

(2) All Counties Except San Juan, Rio Arriba, Sandoval, and

(a) Any well which is to be drilled the spacing unit of
which is a distance of one mile or more from:

(1) the outer boundary of any defined pool which
has produced oil or gas from the formaticn to
which the well is projected; and

(ii) any other well which has produced oil or gas
from the formation to which the proposed well
is projected, shall be classified as a’
wildcat well.

[12-29-52...2-1-96]

(3) Any well which is not a wildcat well as defined above
shall be classified as a development well for the nearest pool which has produced
0il or gas from the formation to which the well is projected. Any such development
well shall be spaced, drilled, operated, and produced in accordance with the rules
and regqulations in effect in such nearest pool, provided the well is completed in
the formation to which it was projected. [5-25-64...2-1-96]

(4) Any well classified as a development well for a given pool
but which is completed in a producing horizon not included in the vertical limits
of said pool shall be operated and produced in accordance with the rules and
regulations in effect in the nearest pool within the 2 mile limit in San Juan, Rio
Arriba, Sandoval, and McKinley Counties or within one mile everywhere else which is
producing from that horizon. 1If ther