FIRST JUDICIAL DISTRICT COURT
COUNTY OF SANTA FE
STATE OF NEW MEXICO

DAVID H. ARRINGTON OIL AND GAS, INC.

Appellant,
No. D-101-CV-2002-1391
V.
THE NEW MEXICO OIL CONSERVATION
COMMISSION
Appellee.

THE NEW MEXICO OIL CONSERVATION COMMISSION'S RESPONSE TO
APPELLANT'S STATEMENT OF REVIEW ISSUES

COMES NOW Appellee, the New Mexico Oil Conservation Commission, by and
through its attorney of record Stephen C. Ross, Special Assistant Attorney General, and,
pursuant to SCRA 2002, Rule 1-074(L), submits the foregoing as its response to
Appellants' Statement of Appellate Issues:

I. STATEMENT OF THE ISSUES

This is an appeal of Order No. R-11700-B of the New Mexico Oil Conservation
Commission' (hereinafter referred to as "the Commission"). In that order, the
Commission found that permits to drill two natural gas wells had been improperly
granted to David Arrington Oil and Gas Co. (hereinafter referred to as "Arrington")
instead of TMBR/Sharp Drilling Inc. (hereinafter referred to as "TMBR/Sharp"). Order
No. 11700-B can be found in the Record on Appeal (hereinafter referred to as "RA") at

pages 1-8.

' The Commission is a three-member body created by the Oil and Gas Act charged withkb?conservation of
oil and natural gas resources, d&prevention of waste of oil and natural gas, i protection of correlative
rights, and many other tasks related to the production of crude oil and natural gas. See NMSA 1978, §§ 70-
2-4,70-2-6, 70-2-11, 70-2-12 (Repl. 1995 and Supp. 2001).



Arrington assigns two issues on appeal: (1) whether the Commission impro@
revoked Arrington's permits, and (2) whether the Commission should have granted

Arrington's request to consolidate this dispute with four applications currently peﬂhng
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before the Oil Conservation Division. ased

Supp. 2002) and R
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II. SUMMARY OF THE PROCEEDINGS
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to TMBR/Sharp for its proposed natural gas well named the "Leavelle 23 Well No. 1" to
be located in the northeast quarter of Section 23 (T16S, R35E, NMPM, Lea County). RA
at 164-166. On the same day, the District Supervisor denied a permit to drill to
TMBR/Sharp for its proposed "Blue Fin 25" Well No. 1" to be located in the northwest

quarter of Section 25 in the same township (T16S, R35E, NMPM, Lea County). RA at

* The Oil Conservation Division is the administrative agency charged Wit% Oil and Gas ACt
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161-163. The District Supervisor denied the permits because Arrington had previously 0‘} T “ A
R TN -

been granted permits to drill’ in the same sections. RA at 161, 164. (ot A 3 p ¥ SR
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TMBR/Sharp filed an application before the Oil Conservation Division pursuant . _ WQ
VES ’\S)
to Rule 1203(A), 19 NMAC 15.N.1203.A, to seek reversal of the deetster-ofthe District Hu
1 decision ¥ Qony Pamid 4\3?"‘)‘
Supervisor/\(Case No. 12744) and for an order staying Arrington from commencing {
operations under the approved permits to drill (Case No. 12731). RA at 226-227. CRAT

an) A-A ™
Shortly thereafter, TMBR/Sharp filed suit against Arrington in the Fifth Judicial District W)\\«]

Court for declaratory relief, tortuous interference, repudiation, damages and injunctive (,\a M J
relief. See RA at 247-285 (Complaint). That suit sought, in part, a declaration that AM\A)PEL, 4 P
TMBR/Sharp's leases in Sections and 23 and 25 remained valid and that Arrington's
leases to the same acreage were not valid. See RA at 252-256. u %—/ ‘
A Division hearing examiner held an evidentiary hearing on TMBR/Sharp's )r:vw»( 7!t
application on September 20, 2001 and the Director subsequently issued Order No. R- ﬁ@ V7"
11700 on December 11, 2001. RA at 226-231. The Order denied TMBR/Sharp's
applications and left intactthe decision of the District Supervisor. Id.
Subsequent to the Order in the Division case, the Fifth Judicial District Court
entered summary judgment in favor of TMBR/Sharp concerning its leases in Sections 23
and 25. RA at 329, 403. See also RA at 294-328 (parties' briefs concerning the motions
for summary judgment). Accordingly, on January 7, 2002, TMBR/Sharp filed a petition
for hearing de novo pursuant to NMSA 1978, § 70-2-13 and Rule 1220 (19 NMAC

15.N.1220). RA at 396-397. Under these provisions, any order of the Oil Conservtaion

Division may be heard de novo by the Commission. Id. The Commission conducted an

3 Arrington had been granted a permit to drill its "Blue Drake 23" well,to be located in the southeast quarter
of Section 23 on\%uly 3,2000. RA at 159-160. It had also been grante)d a permit to drill its "Triple-Hackle
Dragon 25" well'in the northwest quarter of Section 25 on July 17 or 19, 2001. RA at 156-158.
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evidentiary hearing on TMBR/Sharp's applications on March 26, 2002 and issued its
Order No. R-11700-B on April 26, 2002. The Commission's Order found in favor of
TMBR/Sharp and reversed the decision of the District Supervisor. Appellant filed for
rehearing, which was denied by operation of law. See NMSA 1978, § 70-2-25 (Supp.
2001). This appeal ensued.

III. ARGUMENT
A. Introduction.

W W As noted, this case resulted from competition among at least three o1l and gas
companies to drill deep natural gas wells to the Mississippian formation below two
sections of the same township near Lovington, in L.ea County, New Mexico. One of the
parties, TMBR/Sharp Drilling Inc., had spent several years searching for natural gas in
the general area. RA at 67-72. In fall of 2000, TMBR/Sharp drilled a natural gas well in
Section 24. RA at 67, 72. The well was very prolific. RA at 97-98. After being
successful with this well, TMBR/Sharp elected to pursue drilling in Sections 23 and 25,
where it held interests under oil and gas leases granted by Madeline Stokes and Erma
Stokes Hamilton in 1997 to Ameristate Oil and Gas Inc.* RA at 72, 167-172, 482-487.

Arrington and Ocean Energy were also interested in the general area. Arrington
and Ocean Energy had agreed in December of 2000 to drill a test well in Section 20. RA
at 219-225. In March 2001, a person named James D. Huff, identified by Arrington as its
agent, obtained leases from Ms. Stokes and Ms. Hamilton on the same property that had
also been leased to TMBR/Sharp. RA at 528-533. These leases, referred to by the

parties herein as "top leases," would not take effect according to their terms until the

* Ameristate and TMBR/Sharp entered into an agreement whereby TMBR/Sharp became the operator of
properties listed in the agreement, which included the Stokes/Hamilton leases. RA at 174-210.



leases held by TMBR/Sharp became ineffective. RA at 80-81. See 8 Williams & Myers,

Oil and Gas Law 1115-1117 ("top lease" defined)(2001). When Arrington/Huff obtained

the top leases to TMBR/Sharp's acreage, they apparently believed that TN{BR/Sharp’s
AT\ Ly

leases had expired according to their terms (RA at <>); as noted abew<¢, the District Court
disagreed.

N / P awf&‘*s\‘;

After Mr. Huff obtained the top leases, Arrington/\applied to the Oil Conservation
Division for a permit to drill wells in sections 23 and 25, which were granted and
TMBR/Sharp's subsequent applications were denied, as described earlier. The grounds
for denying TMBR/Sharp's permits was that permits had already been issued to Arrington

W cine unit™ RA

in the same™spacing unit. at 161, 164. A "spacing unit" is the area that can

theoretically be drained by a single well; "spacing rules" of the Oil Conservation Division

specify how many wells can be placed on a given tract. See NMSA 1978, § 70-2-12(10).

19 NMAC 15.H.605(B)("Well Acreage and Location Requirements"). In Sections 23

and 25, no more than one well is permitted on each 320-acre parcel. RA at 3 (Order No.
"

R-11700-B, § 12). Each section is, of course, 640 acres, and a spacmg unit mrthe”
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d/ 32B-acrespacing-tmtts bt the resulting 320-acre units can be oriented in a north-south

\IJ direction or an east-west direction. These are often referred to as "stand-up" or "lay-
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down" units. See 8 Williams & Myers, pages 556, 1030. fnthrsTase, TMBR/Sharp
would benefit more from a spacing unit in Section 25 that is a "lay-down" unit (oriented
in an east-west orientation) because its interests are apparently concentrated in the north
half of the section. See RA at 150, 242. Arrington and Ocean Energy, because their
interests are apparently concentrated in the west half of Section 25, would benefit from a
stand-up unit (oriented in a north-south direction), and their application for permit to drill
the Triple-Hackle Dragon 25 accordingly proposed such a north-south orientation. RA at
152. TMBR/Sharp proposed an east-west orientation for its Bluefin 25 well. RA at 153.
Arrington proposed a north-south orientation for its Triple-Hackle Dragon 25 well. RA
at 152. The parties seem to agree that the best location for a well in this section is the
northwest quarter of Section 25. Compare RA at 152 (Arrington's application) with RA
at 153 (TMBR/Sharp's application). A different situation apparently presents itself in
Section 23, because both Arrington and TMBR/Sharp proposed units comprising the east

half of that Section. Arrington's application to drill the Blue Drake 23 proposed a north-

¢

south orientation for the spacing unit (RA at 154), and TMBR/Sharp proposedég\n‘orth- \5
~&

. ) . erCY‘"' ) )

south orientation for its Leavelle 23 well (RA at 155). » e M/L/
W3 {‘

-I-t-is-’]fe issue concerning the O{ientation of the spacing unitsAﬂet-befe:;e—the
Sl 1 Wty ot ot Fhot
Lommission or the Court-that isAthe most contentiougd Everrtheugh the Commission
s e a s mod o 1 Gaa
didn't address theortentationof-the-unils, the-parties-seem-towant toread the
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orientattonissue. The determination of the proper orientation by the Division (og the

Commission) will affect how much each party stands to profit from the exploitation of
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the natural gas in Sections 23 and 25. It is a very charged issue, butﬂi-t—'rs not before the

!

Court because it was not before the Commission. Z‘ ~
B. Standard of Review. 4
Decisions of the Qil Conservation Commission may be reversed by the District

Court on four very limited grounds: (1) if, based on the whole record on appeal, the

"decision of the agency was not supported by substantial evidence"; (2) if the agency

acted "fraudulently, arbitrarily or capriciously"; (3) if the action "was outside the scope

of authority of the agency"; or (4) if the action of the agency "was otherwise not in

accordance with law." See NMSA 1978, § 70-2-25(B) (Supp. 2000); NMSA 1978, § 39-

3-1.1(D) (Supp. 2000) and Rule 1-074, SCRA 2000.

An agency's decision is supported by "substantial evidence" if evidence presented

to the agency is such that "a reasonable mind might accept [it] as adequate to support a

conclusion." Fugere v. State Taxation and Revenue Department, 120 N.M. 29, 33, 897

P.2d 216 (Ct.App. 1995); Rutter & Wilbanks Corp. v. Oil Conservation Commission, 87

N.M. 286, 290, 532 P.2d 582, 586 (1975). In determining whether evidence is
substantial, reviewing courts do not re-weigh the evidence the agency received, but only
consider whether it is adequate to support the decision:

"Substantial evidence" means such relevant evidence as a reasonable mind
might accept as adequate to support a conclusion. [citation omitted] In
resolving those arguments of the appellant, we will not weigh the evidence.
By definition, the inquiry is whether, on the record, the administrative
body could reasonably make the findings.

Grace v. Oil Conservation Commission of New Mexico, 87 N.M. 205, 208, 531 P.2d 939

(1975)(emphasis added). While the substantial evidence standard does not require a

Court to ignore contradictory evidence if it undermines the reasonableness of a decision,



contradictory evidence is viewed in the light most favorable to upholding the agency
decision according to the general standard of reasonableness:

[W]e view the evidence in a light most favorable to upholding the agency
determination, but do not completely disregard conflicting evidence.
[citation omitted] The agency decision will be upheld if we are satisfied
that evidence in the record demonstrates the reasonableness of the
decision.

Santa Fe Exploration Co. v. Qil Conservation Commission of the State of New Mexico et

al.,, 114 N.M. 103, 114, 835 P.2d 819 (1992).
An "arbitrary or capricious" administrative action is an "illegal action" or where

the agency has no proceeded in the manner required by law. Zamora v. Village of

Ruidoso Downs, 120 N.M. 778, 783, 907 P.2d 182 (1995), Santa Fe Exploration, supra.

at 115. See also Regents of the University of New Mexico v. Hughes, 114 N.M. 304,

309, 838 P.2d 458, 463 (1992)(formulation of judicial review of administrative agency in
terms of "arbitrary, unlawful, unreasonable, capricious or not based on substantial
evidence" is synonymous with illegality). It is also a decision that does not have a
"rational basis" of where the decision is "contrary to logic and reason.” Santa Fe
Exploration, supra. at 115.

C. The Commission's Order.

The Commission's order dealt with the two major issues raised by the parties: (1)
whether TMBR/Sharp's applications to drill should have been approved instead of
denied, and (2) whether it was appropriate to hear the permit cases separately from with
four pending applications for compulsory pooling in Sections 23 and 25.

On the first issue, the Commission found that TMBR/Sharp should have been

issued permits to drill instead of Arrington. RA at 6 (Order, § 29). The Commission's



decision was based on Rules 102, 1101 and 7(0) (19.15.3.102 NMAC, 19 NMAC
15.M.1101, 19.15.1(0)(8) NMAC) of the rules and regulations of the Oil Conservation
Division; those regulations restrict issuance of a drilling permit to an "operator" who is a
"person who is "duly authorized" and "is in charge of the development of a lease or the
nste d
operation of a producing property.” RA at 3 (Order, § 13). The Commission feund that
TMBR/Sharp's leases in sections 23 and 25 were created by the 1987 oil and gas leases of
Madeline Stokes and Erma Stokes Hamilton and the joint operating agreement between
TMBR/Sharp and Ameristate Oil & Gas, Inc. RA at 3 (Order, 9 16, 17). The
Commission further observed that on March 17, 2001, Ms. Stokes and Ms. Hamilton
leased the same property to James D. Huff, a "top lease." RA at4 (Order, §19). The
Commission also observed Arrington had acquired interests in section 25 by virtue of a
"farm-out"’ agreement from Ocean Energy on September 10, 2001. RA at 4 (Order
21). Finally, the Commission observed that TMBR/Sharp had filed suit in the Fifth
Judicial District Court challenging the validity of the top lease, and that the District Court
had issued summary judgment to TMBR/Sharp, declaring the top leases of Arrington
ineffective. RA at 4 (Order, §22). Since, at the time TMBR/Sharp applied for a permit,
Arrington lacked a presently-existing mineral lease in the west half of Section 25 or the
east half of Section 23, the Commission found that TMBR/Sharp should have been
granted a permit to drill when it applied in August 2001. RA at 5-6 (Order 9 28, 29).
The Commission accordingly ordered the permits issued to Arrington rescinded, and the

matter of the TMBR/Sharp permits remanded to the District Office for appropriate action.

RA at 7-8 (Order, decretal §f 1, 2). Because Arrington and Ocean Energy asserted that

° A "farm-out" agreement is a common form of agreement whereby a lease owner who does not desire to
drill at the present time assigns the lease or some portion thereof to another operator who is interested in
drilling the well. 8 Williams & Myers, Oil and Gas Law at 377 ("Farmout agreement™)(2001).



the District Court's order would be appealed, the Commission expressly retained
jurisdiction of the matter. RA at 6, 8 (Order, ¥ 30, decretal, ¥ 5).

On the second issue, the Commission denied the motions to stay the proceedings
pending resolution of the competing applications for compulsory pooling. RA at 8
(Order, decretal § 3). The Commission reasoned that that the two proceedings serve
different objectives and should not be confused. RA at 6-7 (Order, § 33, 34, 35, 36).
The Commission found that issuance of a permit to drill enables to the Oil Conservation
Division to examine the operator's financial assurance and insure that the operator's
designation of pool, spacing and setbacks was accurate. The Commission further found
that a compulsory pooling proceeding exists to ensure that unnecessary wells are not
drilled and that correlative rights are protected. RA at 6 (Order, §33). The Commission
found that such matters are best dealt with separately to avoid confusion. RA at 7 (Order,
19 34, 35, 36).

D. The Drilling Permits.

On the issue of the drilling permits, Arrington takes issue with paragraph 29 of

the Commission's order, where the Commission found that, at the time Arrington applied

e M[\\\AS -
forlgermitﬁtto drill in Sections 23 and 25, it had no authority over the property and should

not have been issued a permit to drill. Statement of Appellate Issues, at 7; RA at 6

(Order, 4 2‘5( Eﬂ@edﬁbmﬁmﬂmmﬂvﬂmmm

o4 D

i‘ rirmsthe Camimission's findi . j

& % Arrington claims that during the time it held a drilling permit it had a right to drill and
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operate lease interests in the W/2 of Section 25 that were "separate and apart” from the

leases that were involved in the District Court action. Statement of Appellate Issues, at 7.

Appellant's parsing of this argument (in italics above) is important. While it

seems to be undisputed that Appellant has an interest in the west half of Section 25 now,
prescaded 4 TLConpmiSSn ot DO - G 0 rder _
the evidence@-feﬁed—te-abeﬁ shows that when Arrington filed its applications for & P‘U"“"+ +°
wed L

pernttete drill inﬁluly, 2001, it did not. W—
L . ) MY

While Arrington acquired mineral interests on September 10, 2001 that apparently would

A s WAl

have otherwise provided a basis for a drilling permih that interest was acquired afrer

?
e,

TMBR/Sharp had unsuccessfully attempted to obtain drilling permits in August. See RA
at 379-386. Thus, the Commission's findings that TMBR/Sharp had a valid interest at the
time it filed its applications to drill while Arrington did not, are findings that are
supported by substantial evidence. The findings are not erroneous.

Arrington seems to argue that the Commission failed to consider interests in the
east half of Section 25 (Arrington doesn't refer to Section 23 in this argument).
Arrington further argues that the Commission erroneously assumed that the District Court

served to adjudicate "all of the title" owned by Arrington. Statement of Appellate

Issues, at 8. However, Arrington's application for a permit to drill requested a spacing

unit consisting of the west half of Section 25, not th’e east half. RA at 152, 156-158.
/

Arrington proposed to drill a well in the northwest quarter of Section 25. Id.  The
relevance of interests in the east half when Arrington applied for a west half spacing unit,

“{““‘\.* .\/
yl
and a well in the northwest corner, is not clea‘r)', but Ai-t—tgeﬂeems to relate to/\another

11



pending matter before the Oil Conservation Division® and also seems to relate to
Arrington's argument that the Commission should have consolidated all the matters
together and heard them simultaneously (see below at <>). It is otherwise clear from the
evidence presented to the Commission that Arrington had no interest in the west half (the
acreage it proposed to dedicate to its well) in August, 2001 when TMBR/Sharp applied

Cots fee ¢ ¥mF~ @ P

fora permit.,\ Indeed, if the interest referred to by Arrington is the farm-out agreement of

September 10, 2001, that interest first arose on September 10, 2001, and it doesn't

support Arrington's arguments here. Seec RA at 379-386 (farm-out agreement).

Ld
,S o’ "The Commission didn't "assume” that the District Court adjudicated "all of
AMV;MA y Armlyh J

Arrington's title" (Statement of Appellate Issues, at 8) but, beeause Arrington only

presented evidence of the farm-out and the top lease, the Commission could rightfully
assume that Arrington had no other interest; other than those presented. Although
Arrington now seems to argue that it‘l\;}d an "independent interest" or "interests" that
otherwise support its applicatiork it did not reveal those interests to the Commission in
the proceedings below. Instead, Arrington argued about the validity of the top lease
(<cites>), which of course had been ruled without present effect by the District Court, the

propriety of the Commission's procedural decisions (<cites>), the <> and the <>.

<Ernie's diatribe>

® On May 15, 2002, Arrington filed an application with the Gt#-Censervation Division for reinstatement of
of its permit to drill its "Glass Eye Midge 25 Well No. 1" somewhere in the east half of Section 25 (the
documents are not part of the Commission's file on this matter and the exact location of the proposed well
is not of record)ﬁ-’Fhe permit to drill this well had been obtained in December of 2001 prior to the District
Court"s ruling, and was not brought to the Commission's attention during the hearing of this mpatter. The
District Supervisor cancelled the permit on M 1, 2002, apparently because of the conﬂlcﬁthe proposed Spac« ; “qu'

M —acrease-dedication Arrington's application Gr-e&ted with the TMBR/Sharp wel, in-the-nerth-haifof-Section
25. If Arrington had an independent interest in the east half of Section 25 during August of 2001 when
TMBR/Sharp applied for its permits, and those interests would have been relevant to the Commission's
consideration of this matter, it was incumbent on Arrington to present evidence of those interests and make
those arguments to the Commission. As described in the text below at <>, it did not do so and therefore
waived its arguments about the east half of Section 25 on appeal. See cases cited at <>, below.

12



If Arrington 1s basing its assignment of error here on some other interest in the
east half or even the west half of Section 25 that was not presented to the Commission,

Arrington has waived consideration of it by this Court. Duke City Lumber Co. v. New

Mexico Environmental Improvement Division, 101 N.M. 301, 308, 681 P.2d 727

(Ct.App. 1983) (party waived objections to testimony of witness during administrative

hearing by not objecting); Wolfley v. Real Estate Commission, 100 N.M. 187, 188-189,
668 P.2d 303 (1983) (issues not raised in administrative proceedings will not be

considered for the first time on appeal). See also Randolph v. New Mexico Employment

Security Department, 108 N.M. 441, 444-445, 774 P.2d 435 (1989) (NMESD's attempt to

introduce a letter containing additional evidence afier the conclusion of the hearing was

improper - the tendered evidence was not to be considered as a part of whole record

review by the reviewing courts). The-entymterests-of-Arrmgtonthat-thepartics made the

eaqdenee—of-&csmrtercsts-SmceJl_duan,/ﬁH the Commission could consider was what

was before it. And that is all that the Court may consider either. Duke City, Wolfley,

Randolph, supra.

Finally, Arrington, citing to Magnolia Petroleum Co. v. Ratlroad Commission et

al., 141 Tex. 96, 170 SW2d 189 (1943), claims that the practical effect of the
Commission's order was to "adjudicate title." Arrington claims that the Commission

exceeded its authority when it rescinded Arrington's permit. Arrington claims that the

Commission should have taken the approach spelled out in Magnolia Petroleum.

Statement of Appellate Issues, at 9.

13



The Oil Conservation Commission did not and could not adjudicate title in this
case. Order No. R-11700-B expressly deferred to the judgment of the district courts on
such matters and agreed that it had no authority to adjudicate title. RA at 5 (Order, at
27)("The Division has no jurisdiction to determine the validity of any title, or the validity

or continuation in force and effect of any oil and gas lease. Ex%ive jurisdiction of such
AN .MW‘“‘J"
matters resides in the courts of the State of New Mexico."). '/ e s
s l A~ el
W(aube oYY e I C AR
Moreover, it is difficult to find a case that more supports the Commission's ) o
A df/‘/c

q
actions than Magnolia Petroleum. In Magnolia Petroleum, an oil and gas producer filed (,‘,.Q» 4

A A/"“t‘*[

suit against the Texas Railroad Commission (the Texas analogue to the New Mexico Oil } e )

Conservation Commission) in Travis County to obtain cancellation of two drilling W@
<

permits issued to "E.A. Landman.” Magnolia Petroleum contended that the permits /. ~2s§ { W

ek
et

had obtained the permits had no title to the property (a quiet title suit had previously been )P\,bv J
¢

violated the Railroad Commission's spacing rules and further alleged that the person who

filed in Gregg County, the county in which the property at issue was situated, on this ‘)(/\4.4, 3 ;\‘—b.}ks

—.\D
issue). The district court in Travis County cancelled the permit and entered an injunction ‘.1 ke T~
. - . . . oant
against the drilling of the two wells. The Travis County court made findings concerning {
. . . . - |2
the chain of title of both the minerals and the surface of the disputed tract so as to Cop prn~ 1!

conclude that a bona fide dispute existed as to the title of the disputed lands --- the court V‘“‘)‘}’
o

Jr\(;f—f.

concluded that given the disputed title and the proceedings in Gregg County, the Railroad
Commission should not have issued a drilling permit. An intermediate court of appeals
remanded the case to the district court to suspend the case until final judgment of the case

in Gregg County.

14



In that posture, the case reached the Supreme Court of Texas, which held the
Railroad Commission was without power to adjudicate questions of "... title or rights of

possession. These questions must be scttled by the courts.” Magnolia Petroleum, 170

S.W.2d at 191. The Court further noted that the Railroad Commission lacked the
authority to adjudicate title and if it purported to do so, the act would be void: "When the
permit is granted, the permittee may still have no such title as will authorize him to drill
on the land. If other parties are in possession of the property, as in the present case, they
may defend their possession by self-help, or by injunction proceedings. Before the
permittee can drill, he must first go to court and establish his title." Id. The Court found
that issuance of a drilling permit cannot decide such issues: "[A permit] ... grants no
affirmative rights to the permittee to occupy the property, and therefore would not cloud
his adversary's title. It merely removes the conservation laws and regulations as a bar to
drilling the well ..." Id.

3
4*"' ’/{ﬂ:nder..Magneha—P-etfeleim even if the Commission had "adjudicated title" as

wnbar ey o o VL‘\',

Arrington claims, kthataet would have been void and without effect. Fhe™*practical

_Magnolia Petreleum holds that any such orderisvoid. The permit issued to

TMBR/Sharp only "remove[d] the conservation laws and regulations as a bar to drilling

the well ..." Magnolia Petroleum, 170 S.W.2d at 191.

The Texas Supreme Court further held that the Railroad Commission should not

completely disregard title questions when it grants a permit to drill. Magnolia Petroleum,
170 S.W.2d at <>. So as to avoid issuing permits to persons without any claim to

property upon which a permit to drill is sought, the Court observed that the Railroad

15



Commisison should refuse to grant a permit unless the applicant can claim the property in

"good-faith." Magnolia Petroleum, 170 S.W.2d at 191 . The Court further noted that in

cases where title was in dispute "... the mere fact that another in good faith disputes his
title is not alone sufficient to defeat his right to the permit ..." The Court finally noted
that a "good faith dispute” over the title is not grounds "... for suspending the permit or
abating the statutory appeal pending settiement of the title controversy." Id.

Arrington apparently claims that a good faith dispute conceming the property
(presumably the top leases) still exists, apparently based on the parties/ assertions that an
appeal of the District Court's summary judgment would be forthcoming after entry of a
final order. See RA at 51-51 (statement of Mr. Bruce), 128-129 (statement of Mr.
Carroll). But since the District Court issued summary judgmen;\, much more than a
"good faith dispute” exists. Here, the District Court has adjudicated Arrington's title and
found it wanting. RA at 232 (summary judgment). This is a critical difference between

this case and Magnolia Petroleum. In Magnolia Petroleum, the Gregg County court had

not yet adjudicated title when the permit dispute reached the courts, and the Supreme
Court couldn't justify abating the statutory appeal to await adjudication of title.

Magnolia Petroleum, 170 S.W.2d at 191. Magnolia Petroleum cannot be stretched to say

that the Commission must issue a permit to anyone with a good faith belief in their title
if, in fact, a court has declared that title has failed.
E. Consolidation of the Compulsory Pooling Cases.

While the proceedings were pending before the Commission, both Arrington and

Ocean Energy attempted to convince the Commission that this matter should be

" The "good faith belief" is the same standard the Commission adopted in this case. See RA at 5-6 (Order,
at 9 28).

16



consolidated with four "compulsory pooling” cases. RA at <>. The applications in the
four cases seek compulsory pooling in sections 23 and 25. RA at 634. A "compulsory
pooling order” is an order that designates an operator of a well even if the operator does
not own all the mineral interests in the designated unit and cannot obtain voluntary
consent of the various interest owners. See NMSA 1978, § 70-2-17(C). Conversely, a
compulsory pooling order is not necessary when the operator owns the mineral interetsts
in a given spacing unit, or where the operator has obtained consent of all the other

yinterest owners. See RA at 7 (Order, 9 35). In compulsory pooling, the interests are
"pooled" to the well of the operator and the owners of the mineral interests in the unit
share in the production with the operator. Id. Pooling is necessary to ensure that a well 1s
drilled and resources recovered despite the inability of various interest owners to agree on
the terms and conditions of drilling and the subsequent production. Id.

The Commission rejected the motions to consolidate, and in so doing pointed out
that the applications for compulsory pooling raise entirely different questions than
TMBR/Sharp's application for review of the Division's denial of its applications. RA at 6
(Order, 99 32-36). The Commission found that the matters were not so related that they
needed to be dealt with in conjunction with the permit dispute:

32. On another issue, Arrington and Ocean Energy have both urged this
body to stay these proceedins pending resolution of the applications for
compulsory pooling, arguing that a decision on those matters will
effectively resolve the issues surrounding the permits to drill.

33. ... An application for a permit to drill serves different objectives
than an application for compulsory pooling and the two proceedings
should not be confused. The application for a permit to drill is required to
verify that requirements for a permit are satisfied. For example, on receipt
of an application, the Division will verify whether an operator has

financial assurance on file, identify which pool is the objective of the well
so as to identify the proper well spacing and other applicable
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requirements, ensure that the casing and cementing program meets
Division requirements and check the information provided to identify any
other relevant issues. The acreage dedication plat that accompanies the
application (form C-102) permits verification of the spacing requirements
under the applicable pool rules or statewide rules. Compulsory pooling is
related to these objectives in that compulsory pooling would not be needed
in the absence of spacing requirements. 1 Kramer & Martin, The Law of
Pooling and Unitization, § 10.01 (2001) at 10-2. But its primary
objectives are to avoid the drilling of unnecessary wells and to protect
correlative rights. NMSA 1978, § 70-2-17(C).

RA at 6.
Arrington assigns error to this decision. Arrington argues that the Commission
failed to "completely resolve" the dispute and failed to accord "full relief" to the affected

parties. Statement of Appellate Issues, at 10. Arrington argues that the Commission has

allowed the issues in this case to "unduly influence events" and has failed to consider its
statutory mandates to prevent waste, protect correlative rights and prevent the drilling of
unnecessary wells. Id. Arrington argues that the Order in this case has caused Arrington
more problems and have frustrated its efforts to develop the east half of Sectlon 25
acreage that Arrington claims "should not have been affected by these proceedmgs " Id. %
The four compulsory pooling cases may be "related" to the permit cases in the
sense that they involve the same property and some of the same parties. Beyond this, the
cases are unrelated. The Commission's decision to refuse to consolidate the cases was
e
not unreasonable, unlawful or arbitrary, butAbased on its analysis of the issues and its

4

specialized knowledge of the regulatory programs and the industry. Santa Fe Exploration

114 N.M. at 114-115 ("[T]he resolution and interpretation of [conflicting evidence]
requires expertise, technical competence, and specialized knowledge or engineering and

geology as possessed by Commission members. ... Where a state agency possesses and

exercises such knowledge and expertise, we defer to their judgment."). See also Viking
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Petroleum v. Qil Conservation Commission, 100 N.M. 451, 672 P.2d 280 (1983)(the Oil

Conservation Commission has experience, technical competence and specialized
knowledge dealing with complex matters relating the regulation of exploration and

production of o1l and natural gas, and the sometimes arcane rules that govern such

operations), Grace v. Oil Conservation Commission, 87 N.M. 205, 208, 531 P.2d 939

(1975)(same). The Commission knew that the compulsory pooling matters were
unrelated to the permit matter, and knew that it would be confusing and unwieldy to deal
with the two matters simultaneously, and therefore declined. RA at 6 (Order, 49 32, 33).

with Ta
ShoutdnotbeTeversed. There is no requirement in law (or otherwise) that the
Commission consolidate all related or similar cases and adjudicate all together. See
NMSA 1978, § 70-2-25(B) (Supp. 2000)(no such requirememnt); NMSA 1978, § 39-3-
1.1(D) (Supp. 2000)(no such requirement) and Rule 1-074, SCRA 2000 (no such
requirement). As this Court is aware, consolidation of cases before the courts is
discretionary, not mandatory (<cites>), and the same is true of cases before an
administrative agency. This is because the standard of review focuses on what the
Commission did, not what some party advocated it should do. See NMSA 1978, § 39-3-
1.1 and Rule 1-074 NMRA (a decision may be set aside only if the agency acted
fraudulently, arbitrarily and capriciously, if the final decision was not supported by
substantial evidence or if the agency did not act in accordance with law).

Appellant%rgues that the Commission was mandated to address the compulsory

pooling applications, citing § 70-2-17(C), Sims v. Mechem, 72 NM 186, 188, 382 P.2d

183, 184 (1963), Kerr-McGee Nuclear Corp. v. New Mexico Environmental
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Improvement Board, 97 N.M. 88, 97, 637 P.2d 38, 47 (Ct.App. 1981), Van Horn Oil Co.

v. Oklahoma Corporation Commission, 753 P.2d 1359, 1363 (1988), Anderson v. Grand

River Dam Authority, 446 P.2d 814 (1968) and Am.Jur.2d. ("Administrative Law,

Section 522"). . ,\9—\' . (Nf} s m&\/*“m .

However, these citations are-ftet-retevantto thequestion-whether the Commission
ancousty.

Section 70-2-17(C) of the Oil and Gas Act provides the Commission with specific
authority to enter compulsory pooling orders. It requires the Commission to enter a
pooling order only if certain factual predicates are present%{i its face, section 70-2-
17(C) does not require the Commission to consolidate cases to afford a "complete
resolution"” as proposed by Arrington.

The citation to Sims is not helpful either. Sims involved an application for
compulsory pooling on which the Commission had issued a pooling order. The Court in
that case noted that "... the commission is authorized to require pooling of property when
such pooling has not been agreed upon by the parties ..." Sims, 72 N.M. at <>
(emphasis added). The specific issue in Sims concerned the Commission's compulsory
pooling order, which lacked a finding concerning waste. Sims, 72 N.M. at <>. The case
does not stand for any relevant proposition here, and certainly does not stand for the
proposition that the Commission has to bring the parties before it and adjudicate whether

property should be subject to compulsory pooling.

Appellant's citation to Kerr-McGee and Anderson are similarly misplaced. Kerr-

McGee involved the promulgation of regulations by the New Mexico Environmental

Improvement Board. Several actions of the Board were questioned during the
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promulgation of radiation protection regulations. Staff of the Enviornment Department
had drafted the proposed rules. The Court held that the Board had in fact impermissibly
delegated its authority and the regulations should have been drafted by the Board's staff.
Kerr-McGee, 97 N.M. at <>. Anderson involoved a regulation of the Grand River Dam
Auhtority requiring permission of adjoining landowners before it would issue a
houseboat permit on a lake. After a houseboat powner was unable to obtain approval
form the adjoining landowner, the Dam uHEQ took po‘gésssion of the houseboat and
sold it. The Oklahoma Supreme Court decided that the regulation impermissibly
delegated the Dam Auhtority's authority to the adjoining landowners. Anderson, 446
P.2d at 819. -Ln:ﬁ:l—s case, by contrast, ret-erby does+not concern rulemaking bt the Oil
Conservation Commission has not delegated authority to m The compulsory} /"'[ ’

\""" s & %&H
pooling cases are not yet before it, theypare-befere the Oil Conservation Division.g/\ The

issue raised by Arrington is not a question of delegation of authority, but the procedure 0/{_(&5

chosen by the Commission to decide the application.

The citation to Van Horn is the most puzzling reference, because that case upheld
numerous purely procedural decisions of the Oklahoma Corporation Commission. In
Van Horn, a compulsory pooling proceeding, the Oklahoma Supreme Court upheld the
Commission's decisions: (1) to proceed to hearing and deny Van Horn Oil Company's
motion to continue, (2) to elect to proceed to hearing despite the fact that Van Horn's
principals could not participate because he was on vacation, (3) to conduct an oral
hearing on Van Horn's challenge to a hearing officer, (4) to decide contrary to the hearing
officer's recommendations, and (5) its refusal to re-open the record to take additional

evidence. Van Horn alleged on appeal that the Commission could not overrule the

® Describe Division's hearing process and appeal de novo to Commission
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findings of its hearing officer once the hearing officer had been delegated authority to
hear the matter. The Oklahoma Supreme Court made clear that no such principle exists
because the hearing officer's "decision" was only a recommendation to the Corporation
Commission, not a decision. Van Horn, 753 P.2d 1359. The Court commented, in dicta,
that the Commission would been without power to delegate its decision-making
power to the hearing officer. As-iﬂ—KeH—MeGee,/ghis citation isn't relavant to this case
because the Commission hasn't improperly delegated its power to enter a compulsory
pooling order. It simply hasn't consolidated the compulsory pooling cases with the
permit dispute as Arrington desires. If it stands for anything, Van Horn stands for the
proposition that the Commission has inherent power to manage the cases and matters
before it.

As noted earlier, the Oil and Gas Act specifically delegates to the Commission’
authority to manage its procedural affairs as it sees fit. NMSA 1978, § 70-2-7 (1987) (the
division shall prescribe by rule its rules of order or procedure in hearings).

And courts invariably give deference to administrative agencies on purely procedural

matters. See e.g. In the Matter of the Otero County Electric Cooperative, 108 N.M. 462,

774 P.2d 1050 (1989); Mobil QOil Exploration & Producing S.E. v. United Distribution

Companies, 498 U.S. 211, 112 L.Ed.2d 636, 111 S.Ct. 615 (1991); Vermont Yankee

Nuclear Power Corp. v. Natural Resources Defense Council, 435 U.S. 519, 55 L.Ed.2d

460, 98 S.Ct. 1197 (1978); Northern Border Pipeline Co. v. Federal Energy Regulatory

Comm'n, 129 F.3d 1315, 1319 (D.C. Cir. 1997); United States v. Jenks, 22 F.3d 1513,

® The Oil and Gas Act refers to the Oil Conservation Division, but also provides that the Division and the
Commission have concurrent jurisdiction. NMSA 1978, § 70-2-6(B).
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1518 (10th Cir. 1994), after remand 129 F.3d 1348 (10th Cir. 1997); American Airlines

Inc. v. Civil Aeronautics Board, 495 F.2d 1010 (D.C. Cir. 1974).

The procedural discretion vested in administrative bodies is critical to their proper

functioning and efficiency. For example, in Matter of Otero County, the Supreme Court
approved the Public Service Commission's decision to sever an issue of the fairness of a
billing method known as "demand metering” from a proceeding devoted to adjudication
of customer complaints. The Supreme Court held the Commission had discretion to
conduct such an inquiry separately, to preserve the status quo of the utility's income
stream while separately addressing the important question raised by the customer:

In this case, the PSC granted a rate request, but ordered a separate
proceeding to review the faimess of demand metering. Given the nine-month
time constraint of [the Public Utility Act], and the imperative of "just and
reasonable” rates under [the Public Utility Act], the PSC's severance is a
reasonable procedure under its legislative mandates. This procedure allowed the
PSC to leave the utility's income stream intact, while preserving its mandate under
[the Public Utility Act] to determine the reasonableness of Otero's rate structure.

s O
Matter of Otero County, 108 N.M. at 465. m’ ! UAQL/- :h\ 6+ ( ;&314—
Cagply = d‘J)

Ay 15 S
T Finally, Arrington's apparent contentiorgt}ff the Commission refused to perform
™~
0
\

mandatory, non-discretionary duties, is not even true. Statement of Appellate Issues, at

| 10-11. The Commission did no{(refuse to hear“the four compulsory pooling cases. It just

v ! refused to hear them when Arrington wanted them heard. RA at 8 (Order, 9 3, decretal).

hY / The cases remain pending before the Oil Conservation Division, they have been heard by

j

\}V f the Division hearing examiner, and await disposition. The parties are entitled pursuant

‘. to the Oil and Gas Act (§ 70-2-13) to have the matter heard de novo by the Commission.
\ L(_i@l\lothing in this procedure suggests that the Commission is attempting to shirk its

duties to prevent waste or protect correlative rights or to hear the geological and
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engineering that is required to resolve a compulsory pooling case. To suggest that the
Commission's decision to hear these matters separately is a decision to abrogate those
responsibilities is simply disingenuous. This was simple procedural decision, no more
and no less, designed to separate matters for decision that were dissimilar.
F. ORDER NO. R-11700-B SHOULD BE AFFIRMED UNDER THE STANDARD
OF REVIEW

Order No. R-11700-B was well supported by the District Court's declaration that
TMBR/Sharp's mineral interests in Sections 23 and 25 had not failed. Arrington having
failed to present evidence to the Commission that at the time TMBR/Sharp applied for
the permit to drill that Arrington had some independent mineral interest to support its
application, Order No. R-11700-B was amply supported by such relevant evidence as a
reasonable mind might accept as adequate to support the conclusion reached. Grace v.

0i] Conservation Commission of New Mexico, 87 N.M. 205, 208, 531 P.2d 939

(1975)(emphasis added). The Commission's decision to address the permitting issue
separately from the compulsory pooling issue was rational and based on the
Commission's understanding of the essential differences between such proceedings. The
decision to hear the matters separately was not unreasonable, was not contrary to law, and
was not arbitrary or capricious, and as such should be upheld on appeal as well.
<CITES>
STATEMENT OF RELIEF SOUGHT

The Commission requests affirmance of Order No. R-11700-B, dismissal of

Arrington's appeal herein, and issuance of the appropriate mandate.

Respectfully Submitted:

24



Stephen C. Ross

Special Assistant Attorney General
Oil Conservation Commission
1220 S. St. Francis Drive

Santa Fe, New Mexico 87505
(505) 476-3451 (telephone)

(505) 476-3462 (facsimile)
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Courts often speak of these procedural matters being committed to agency discretion.

For example, in Mobil Oil Exploration, a dispute concerning whether the Federal Energy

Regulatory Commission should have addressed a problem raised by one of the parties
during a proceeding, the United States Supreme Court held that the agency is best suited

to determine how to handle related yet discrete issues and its decisions in this regard are

committed to agency discretion:

The court clearly overshot its mark if it ordered the Commission to resolve
the take-or-pay problem in this proceeding. An agency enjoys broad
discretion in determining how best to handle related, yet discrete, issues in
terms of procedures [citations omitted] and priorities. ... * * * [A]n
agency need not solve every problem before it in the same proceeding.
This applies even where the initial solution to one problem has adverse
consequences for another area that the agency was addressing.

Mobil Qil Exploration, 498 U.S. at 230-231 (emphasis added). The holding in Mobil Oil

Exploration echoed the Supreme Court's earlier decision on this topic in Vermont
Yankee. In that case, an environmental group claimed the Atomic Energy Commission
should consider the issue of spent nuclear fuel in a separate nationwide proceeding --- the
AEC had instead chose to address the spent fuel issue during individual licensing
proceedings. The Supreme Court upheld the AEC's chosen procedure; the Court
observed that decisions when to address an issue is a matter of procedure entrusted to the
agency's discretion, not that of the reviewing court:

[T]his Court has for more than four decades emphasized that the
formulation of procedures was basically to be left within the discretion of
the agencies to which Congress had confided the responsibility for

substantive judgments.
k % ok

Absent constitutional constraints or extremely compelling circumstances
the "administrative agencies 'should be free to fashion their own rules of
procedure and to pursue methods of inquiry capable of permitting them to
discharge their multitudinous duties.’ " [citations omitted] Indeed, our
cases could hardly be more explicit in this regard.
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Vermont Yankee, 435 U.S. at 524, 534-44 (emphasis added). See also American

Airlines, 495 F.2d at 1020 (where the Civil Aeronautics Board, in a proceeding
concerning "interline" airline fares, had considered the relationship between rates in a
separate proceeding from the absolute levels of rates, and the Court of Appeals approved
this separate consideration of issues: "The courts have uniformly recognized the Board's
authority to arrange its business and order its dockets as expedience may dictate.
[citations omitted] In the present case the Board divided its labors in an eminently

sensible fashion."); Northern Border, 129 F.3d at 1319 (where the Court held: "We

believe it is entirely appropriate, therefore, for FERC to defer [determination whether
costs of a pipeline acquisition could properly be included in a rate base] ... until the
company's customers have an opportunity to offer their views [in a separate proceeding].
The question of 'how best to handle related, yet discrete, issues in terms of procedures' is
a matter committed to agency discretion.”); Jenks, 22 F.3d at 1518 (where the defendant
refused to apply to the Forest Service for a special use permit to use an access road, but
the Court held that the requirement that he apply for a permit was reasonable). The Court
in Jenks remarked that an agency possesses substantial procedural latitude implementing
its mandate:

An agency must be given substantial latitude in determining how to
implement a statutory mandate. [citations omitted] “As long as an agency's
procedures are reasonably designed to permit the agency to 'discharge [its]
multitudinous duties,’ a court should not interfere.” [citations omitted] In the
instant case, the Forest Service's permit procedure appears to be a reasonable
method of implementing ANILCA's statutory mandate to provide access to
inholders while assisting the Forest Service in the management and preservation

of forest lands.

ld. <Cite to REA express???7>
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NEW MEXICO ENERGY, MINERALS and
NATURAL RESOURCES DEPARTMENT

GARY E. JOHNSON Lori Wrotenbery
Governor Director
BETTY RIVERA Oil Conservation Division

Cabinet Secretary

September 13, 2002

James Bruce

Attorney At Law

P.O. Box 1056

Santa Fe, New Mexico 87504

Re: Case Nos. 12816, 12841, 12859, and 12860 (TMBR/Sharp Drilling, Inc. /Ocean
Energy, Inc./David H. Arrington Qil and Gas, Inc.)

Dear Mr. Bruce:

. The Oil Conservation Division (OCD) received your letter to- Lori Wrotenbery regarding the
above referenced cases on September 11, 2002. The four cases are consolidated into one case
and this makes it a unique and complex case to draft. Furthermore, we have other unique and
complex cases to be drafted with the same urgency as your clients’. »

We have however moved. up. your case to be drafted, but it is not likely to be issued before =
September 30, 2002. We hope that the order in this complex case will be issued by the end of
October.

Please contact me at (505) 476-3467 if you have any questions.

Sincerely,

//""7

\ <

Co: David K. Brooks
Stephen C. Ross
F. Andrew Grooms
Derold Maney
W. Thomas Kellahin
J. Scott Hall
William F. Carr
Susan Richardson

Oil Conservation Division * 1220 South St. Francis Drive * Santa Fe, New Mexico 87505
Phone: (505) 476-3440 * Fax (505) 476-3462 * http://www.emnrd.state.nm.us




FIRST JUDICIAL DISTRICT COURT
COUNTY OF SANTA FE
STATE OF NEW MEXICO

DAVID H. ARRINGTON OIL AND GAS, INC.

Appellant,
No. D-101-CV-2002-1391
v.
THE NEW MEXICO OIL CONSERVATION
COMMISSION
Appellee.

THE NEW MEXICO OIL CONSERVATION COMMISSION'S RESPONSE TO
APPELLANT'S STATEMENT OF REVIEW ISSUES

COMES NOW Appellee, the New Mexico Oil Conservation Commission, by and
through its attorney of record Stephen C. Ross, Special Assistant Attorney General, and,
pursuant to SCRA 2002, Rule 1-074(L), submits the foregoing as its response to
Appellants' Statement of Appellate Issues:

I. STATEMENT OF THE ISSUES

This is an appeal of Order No. R-11700-B of the New Mexico Oil Conservation
Commission' (hereinafter referred to as "the Commission"). In that order, the
Commission found that permits to drill two natural gas wells had been improperly
granted to David Arrington Oil and Gas Co. (hereinafter referred to as "Arrington")
instead of TMBR/Sharp Drilling Inc. (hereinafter referred to as "TMBR/Sharp"). Order
No. 11700-B can be found in the Record on Appeal (hereinafter referred to as "RA") at

pages 1-8.

' The Commission is a three-member body created by the Oil and Gas Act charged with the conservation of
oil and natural gas resources, the prevention of waste of oil and natural gas, the protection of correlative
rights, and many other tasks related to the production of crude oil and natural gas. See NMSA 1978, §§ 70-
2-4,70-2-6, 70-2-11, 70-2-12 (Repl. 1995 and Supp. 2001).



Arrington assigns two issues on appeal: (1) whether the Commission improperly
revoked Arrington's permits, and (2) whether the Commission should have granted
Arrington's request to consolidate this dispute with four applications currently pending
before the Oil Conservation Division. Order No. R-11700-B should be upheld if, based
on the whole record on appeal, it is supported by substantial evidence, if it was within the
scope of authority of the Commission, if the order was not "fraudulent, arbitrary or
capricious," and was otherwise in accordance with law. NMSA1978, § 39-3-1.1(D)
(Supp. 2002) and Rule 1-074, SCRA 2002.

II. SUMMARY OF THE PROCEEDINGS

This case arises out of a dispute between at least three oil and gas producers over
the right to drill natural gas wells in two sections of land in Lea County near Lovington,
and involves competing applications for permits to drill natural gas wells. A permit to
drill such a well is required (19.15.3.102 NMAC) and 1s obtained from a district office of
the Oil Conservation Division.” This case began on August 8, 2001, when the District
Supervisor of the Hobbs District Office of the Oil Conservation Division denied a permit
to TMBR/Sharp for its proposed natural gas well named the "Leavelle 23 Well No. 1" to
be located in the northeast quarter of Section 23 (T16S, R35E, NMPM, Lea County). RA
at 164-166. On the same day, the District Supervisor denied a permit to drill to
TMBR/Sharp for its proposed "Blue Fin 25" Well No. 1" to be located in the northwest

quarter of Section 25 in the same township (T16S, R35E, NMPM, Lea County). RA at

? The Oil Conservation Division is the administrative agency charged with <>. Qil and Gas ACt



161-163. The District Supervisor denied the permits because Arrington had previously
been granted permits to drill’ in the same sections. RA at 161, 164.

TMBR/Sharp filed an application before the Oil Conservation Division pursuant
to Rule 1203(A), 19 NMAC 15.N.1203.A, to seek reversal of the decision of the District
Supervisor (Case No. 12744) and for an order staying Arrington from commencing
operations under the approved permits to drill (Case No. 12731). RA at 226-227.
Shortly thereafter, TMBR/Sharp filed suit against Arrington in the Fifth Judicial District
Court for declaratory relief, tortuous interference, repudiation, damages and injunctive
relief. See RA at 247-285 (Complaint). That suit sought, in part, a declaration that
TMBR/Sharp's leases in Sections and 23 and 25 remained valid and that Arrington's
leases to the same acreage were not valid. See RA at 252-256.

A Division hearing examiner held an evidentiary hearing on TMBR/Sharp's
application on September 20, 2001 and the Director subsequently issued Order No. R-
11700 on December 11, 2001. RA at 226-231. The Order denied TMBR/Sharp's
applications and left intactthe decision of the District Supervisor. Id.

Subsequent to the Order in the Division case, the Fifth Judicial District Court
entered summary judgment in favor of TMBR/Sharp concerning its leases in Sections 23
and 25. RA at 329, 403. See also RA at 294-328 (parties' briefs concerning the motions
for summary judgment). Accordingly, on January 7, 2002, TMBR/Sharp filed a petition
for hearing de novo pursuant to NMSA 1978, § 70-2-13 and Rule 1220 (19 NMAC
15.N.1220). RA at 396-397. Under these provisions, any order of the Oil Conservtaion

Division may be heard de novo by the Commission. Id. The Commission conducted an

* Arrington had been granted a permit to drill its "Blue Drake 23" well to be located in the southeast quarter
of Section 23 on July 3, 2000. RA at 159-160. It had also been granted a permit to drill its "Triple-Hackle
Dragon 25" well in the northwest quarter of Section 25 on July 17 or 19, 2001. RA at 156-158.



evidentiary hearing on TMBR/Sharp's applications on March 26, 2002 and issued its
Order No. R-11700-B on April 26, 2002. The Commission's Order found in favor of
TMBR/Sharp and reversed the decision of the District Supervisor. Appellant filed for
rehearing, which was denied by operation of law. See NMSA 1978, § 70-2-25 (Supp.
2001). This appeal ensued.

III. ARGUMENT
A. Introduction.

As noted, this case resulted from competition among at least three oil and gas
companies to drill deep natural gas wells to the Mississippian formation below two
sections of the same township near Lovington, in Lea County, New Mexico. One of the
parties, TMBR/Sharp Drilling Inc., had spent several years searching for natural gas in
the general area. RA at 67-72. In fall of 2000, TMBR/Sharp drilled a natural gas well in
Section 24. RA at 67, 72. The well was very prolific. RA at 97-98. After being
successful with this well, TMBR/Sharp elected to pursue drilling in Sections 23 and 25,
where it held interests under oil and gas leases granted by Madeline Stokes and Erma
Stokes Hamilton in 1997 to Ameristate Oil and Gas Inc. RA at 72,167-172,482-487.

Arrington and Ocean Energy were also interested in the general area. Arrington
and Ocean Energy had agreed in December of 2000 to drill a test well in Section 20. RA
at 219-225. In March 2001, a person named James D. Huff, identified by Arrington as its
agent, obtained leases from Ms. Stokes and Ms. Hamilton on the same property that had
also been leased to TMBR/Sharp. RA at 528-533. These leases, referred to by the

parties herein as "top leases," would not take effect according to their terms until the

* Ameristate and TMBR/Sharp entered into an agreement whereby TMBR/Sharp became the operator of
properties listed in the agreement, which included the Stokes/Hamilton leases. RA at 174-210.



leases held by TMBR/Sharp became ineffective. RA at 80-81. See 8 Williams & Myers,

Oil and Gas Law 1115-1117 ("top lease" defined)(2001). When Arrington/Huff obtained

the top leases to TMBR/Sharp's acreage, they apparently believed that TMBR/Sharp's
leases had expired according to their terms (RA at <>); as noted above, the District Court
disagreed.

After Mr. Huff obtained the top leases, Arrington applied to the Oil Conservation
Division for a permit to drill wells in sections 23 and 25, which were granted and
TMBR/Sharp's subsequent applications were denied, as described earlier. The grounds
for denying TMBR/Sharp's permits was that permits had already been issued to Arrington
in the same "spacing unit.” RA at 161, 164. A "spacing unit" is the area that can
theoretically be drained by a single well; "spacing rules" of the Oil Conservation Division
specify how many wells can be placed on a given tract. See NMSA 1978, § 70-2-12(10);
19 NMAC 15.H.605(B)("Well Acreage and Location Requirements"). In Sections 23
and 25, no more than one well is permitted on each 320-acre parcel. RA at 3 (Order No.
R-11700-B, 1 12). Each section is, of course, 640 acres, and a spacing unit in the
disputed sections is thus half of each section.

Another parallel dispute exists concerning orientation of the spacing unit in
Section 25. The dispute is pending before the Oil Conservation Division in cases 12816,
12841, 12859 and 12860. The Commission refused the requests of Arrington and Ocean
Energy to hear all six cases together and Arrington assigns error to this decision. Some
background on this issue may therefore be helpful. As noted, a section can contain two
320-acre spacing units, but the resulting 320-acre units can be oriented in a north-south

direction or an east-west direction. These are often referred to as "stand-up" or "lay-



down" units. See 8 Williams & Myers, pages 556, 1030. In this case, TMBR/Sharp
would benefit more from a spacing unit in Section 25 that is a "lay-down" unit (oriented
in an east-west orientation) because its interests are apparently concentrated in the north
half of the section. See RA at 150, 242. Arrington and Ocean Energy, because their
interests are apparently concentrated in the west half of Section 25, would benefit from a
stand-up unit (oriented in a north-south direction), and their application for permit to drill
the Triple-Hackle Dragon 25 accordingly proposed such a north-south orientation. RA at
152. TMBR/Sharp proposed an east-west orientation for its Bluefin 25 well. RA at 153.
Arrington proposed a north-south orientation for its Triple-Hackle Dragon 25 well. RA
at 152. The parties seem to agree that the best location for a well in this section is the
northwest quarter of Section 25. Compare RA at 152 (Arrington's application) with RA
at 153 (TMBR/Sharp's application). A different situation apparently presents itself in
Section 23, because both Arrington and TMBR/Sharp proposed units comprising the east
half of that Section. Arrington's application to drill the Blue Drake 23 proposed a north-
south orientation for the spacing unit (RA at 154), and TMBR/Sharp proposed a north-
south orientation for its Leavelle 23 well (RA at 155).

It is the issue concerning the orientation of the spacing units, not before the
Commission or the Court, that is the most contentious. Even though the Commission
didn't address the orientation of the units, the parties seem to want to read the
Commission's position as having benefited their respective positions vis a vis the
orientation issue. The determination of the proper orientation by the Division (or the

Commission) will affect how much each party stands to profit from the exploitation of



the natural gas in Sections 23 and 25. It is a very charged issue, but it is not before the
Court because it was not before the Commission.

B. Standard of Review.

Decisions of the Oil Conservation Commission may be reversed by the District
Court on four very limited grounds: (1) if, based on the whole record on appeal, the
"decision of the agency was not supported by substantial evidence"; (2) if the agency
acted "fraudulently, arbitrarily or capriciously”; (3) if the action "was outside the scope
of authority of the agency"; or (4) if the action of the agency "was otherwise not in
accordance with law." See NMSA 1978, § 70-2-25(B) (Supp. 2000); NMSA 1978, § 39-
3-1.1(D) (Supp. 2000) and Rule 1-074, SCRA 2000.

An agency's decision is supported by "substantial evidence" if evidence presented
to the agency is such that "a reasonable mind might accept [it] as adequate to support a

conclusion."” Fugere v. State Taxation and Revenue Department, 120 N.M. 29, 33, 897

P.2d 216 (Ct.App. 1995); Rutter & Wilbanks Corp. v. Oil Conservation Commission, 87

N.M. 286, 290, 532 P.2d 582, 586 (1975). In determining whether evidence is
substantial, reviewing courts do not re-weigh the evidence the agency received, but only
consider whether it is adequate to support the decision:

"Substantial evidence" means such relevant evidence as a reasonable mind
might accept as adequate to support a conclusion. [citation omitted] In
resolving those arguments of the appellant, we will not weigh the evidence.
By definition, the inquiry is whether, on the record, the administrative
body could reasonably make the findings.

Grace v. Qil Conservation Commission of New Mexico, 87 N.M. 205, 208, 531 P.2d 939

(1975)(emphasis added). While the substantial evidence standard does not require a

Court to ignore contradictory evidence if it undermines the reasonableness of a decision,



contradictory evidence is viewed in the light most favorable to upholding the agency
decision according to the general standard of reasonableness:

[W]e view the evidence in a light most favorable to upholding the agency
determination, but do not completely disregard conflicting evidence.
[citation omitted] The agency decision will be upheld if we are satisfied
that evidence in the record demonstrates the reasonableness of the
decision.

Santa Fe Exploration Co. v. QOil Conservation Commission of the State of New Mexico et

al., 114 N.M. 103, 114, 835 P.2d 819 (1992).
An "arbitrary or capricious” administrative action is an "illegal action" or where

the agency has no proceeded in the manner required by law. Zamora v. Village of

Ruidoso Downs, 120 N.M. 778, 783, 907 P.2d 182 (1995), Santa Fe Exploration, supra.

at 115. See also Regents of the University of New Mexico v. Hughes, 114 N.M. 304,

309, 838 P.2d 458, 463 (1992)(formulation of judicial review of administrative agency in
terms of "arbitrary, unlawful, unreasonable, capricious or not based on substantial
evidence" is synonymous with illegality). It is also a decision that does not have a
"rational basis" of where the decision is "contrary to logic and reason." Santa Fe

Exploration, supra. at 115.

C. The Commission's Order.

The Commission's order dealt with the two major issues raised by the parties: (1)
whether TMBR/Sharp's applications to drill should have been approved instead of
denied, and (2) whether it was appropriate to hear the permit cases separately from with
four pending applications for compulsory pooling in Sections 23 and 25.

On the first i1ssue, the Commission found that TMBR/Sharp should have been

issued permits to drill instead of Arrington. RA at 6 (Order, ¥ 29). The Commission's



decision was based on Rules 102, 1101 and 7(0O) (19.15.3.102 NMAC, 19 NMAC
15.M.1101, 19.15.1(0O)8) NMAC) of the rules and regulations of the Oil Conservation
Division; those regulations restrict issuance of a drilling permit to an "operator" who is a
"person who is "duly authorized" and "is in charge of the development of a lease or the
operation of a producing property." RA at 3 (Order, § 13). The Commission found that
TMBR/Sharp's leases in sections 23 and 25 were created by the 1987 oil and gas leases of
Madeline Stokes and Erma Stokes Hamilton and the joint operating agreement between
TMBR/Sharp and Ameristate Oil & Gas, Inc. RA at 3 (Order, 9 16, 17). The
Commuission further observed that on March 17, 2001, Ms. Stokes and Ms. Hamilton
leased the same property to James D. Huff, a "top lease." RA at 4 (Order, § 19). The
Commission also observed Arrington had acquired interests in section 25 by virtue of a
"farm-out"” agreement from Ocean Energy on September 10, 2001. RA at 4 (Order §
21). Finally, the Commission observed that TMBR/Sharp had filed suit in the Fifth
Judicial District Court challenging the validity of the top lease, and that the District Court
had issued summary judgment to TMBR/Sharp, declaring the top leases of Arrington
ineffective. RA at 4 (Order, 9 22). Since, at the time TMBR/Sharp applied for a permit.
Arrington lacked a presently-existing mineral lease in the west half of Section 25 or the
east half of Section 23, the Commission found that TMBR/Sharp should have been
granted a permit to drill when it applied in August 2001. RA at 5-6 (Order 9 28, 29).
The Commission accordingly ordered the permits issued to Arrington rescinded, and the
matter of the TMBR/Sharp permits remanded to the District Office for appropriate action.

RA at 7-8 (Order, decretal Y 1, 2). Because Arrington and Ocean Energy asserted that

7 A "farm-out" agreement is a common form of agreement whereby a lease owner who does not desire to
drill at the present time assigns the lease or some portion thereof to another operator who is interested in
drilling the well. 8 Williams & Myers, Qil and Gas Law at 377 ("Farmout agreement")(2001).



the District Court's order would be appealed, the Commission expressly retained
jurisdiction of the matter. RA at 6, 8 (Order, § 30, decretal, Y 5).

On the second issue, the Commission denied the motions to stay the proceedings
pending resolution of the competing applications for compulsory pooling. RA at 8
(Order, decretal § 3). The Commission reasoned that that the two proceedings serve
different objectives and should not be confused. RA at 6-7 (Order, 9 33, 34, 35, 36).
The Commission found that issuance of a permit to drill enables to the Oil Conservation
Division to examine the operator's financial assurance and insure that the operator's
designation of pool, spacing and setbacks was accurate. The Commission further found
that a compulsory pooling proceeding exists to ensure that unnecessary wells are not
drilled and that correlative rights are protected. RA at 6 (Order, § 33). The Commission
found that such matters are best dealt with separately to avoid confusion. RA at 7 (Order,
99 34, 35, 36).

D. The Drilling Permits.

On the issue of the drilling permits, Arrington takes issue with paragraph 29 of
the Commission's order, where the Commission found that, at the time Arrington applied
for permits to drill in Sections 23 and 25, it had no authority over the property and should

not have been issued a permit to drill. Statement of Appellate Issues, at 7; RA at 6

(Order, §29). As noted above, the Commission found that at the time Arrington applied
for a drilling permit it had no authority over the property in Sections 23 and 25 where it
proposed to drill wells. RA at 6 (Order, §31).

Arrington claims the Commission's findings on this point are erroneous.

Arrington claims that during the time it held a drilling permit it had a right to drill and

10



operate lease interests in the W/2 of Section 25 that were "separate and apart" from the

leases that were involved in the District Court action. Statement of Appellate Issues, at 7.

Appellant's parsing of this argument (in italics above) is important. While it
seems to be undisputed that Appellant has an interest in the west half of Section 25 now,
the evidence referred to above shows that when Arrington filed its applications for
permits to drill in July, 2001, it did not. As noted, the District Court had found those
interests invalid. RA at 247-285 (Complaint), 252-256, 294-328, 329, 403, 294-328.
While Arrington acquired mineral interests on September 10, 2001 that apparently would
have otherwise provided a basis for a drilling permit, that interest was acquired after
TMBR/Sharp had unsuccessfully attempted to obtain drilling permits in August. See RA
at 379-386. Thus, the Commission's findings that TMBR/Sharp had a valid interest at the
time it filed its applications to drill while Arrington did not, are findings that are
supported by substantial evidence. The findings are not erroneous.

Arrington seems to argue that the Commission failed to consider interests in the
east half of Section 25 (Arrington doesn't refer to Section 23 in this argument).

Arrington further argues that the Commission erroneously assumed that the District Court

served to adjudicate "all of the title" owned by Arrington. Statement of Appellate

Issues, at 8. However, Arrington's application for a permit to drill requested a spacing
unit consisting of the west half of Section 25, not the east half. RA at 152, 156-158.
Arrington proposed to drill a well in the northwest quarter of Section 25. Id. The
relevance of interests in the east half when Arrington applied for a west half spacing unit,

and a well in the northwest corner, 1s not clear, but it too seems to relate to another

11



pending matter before the Oil Conservation Division® and also seems to relate to
Arrington's argument that the Commission should have consolidated all the matters
together and heard them simultaneously (see below at <>). It is otherwise clear from the
evidence presented to the Commission that Arrington had no interest in the west half (the
acreage it proposed to dedicate to its well) in August, 2001 when TMBR/Sharp applied
for a permit. Indeed, if the interest referred to by Arrington is the farm-out agreement of
September 10, 2001, that interest first arose on September 10, 2001, and it doesn't
support Arrington's arguments here. See RA at 379-386 (farm-out agreement).

The Commission didn't "assume" that the District Court adjudicated "all of

Arrington's title" (Statement of Appellate Issues, at 8) but, because Arrington only

presented evidence of the farm-out and the top lease, the Commission could rightfully
assume that Arrington had no other interests other than those presented. Although
Arrington now seems to argue that it had an "independent interest” or "interests" that
otherwise support its application, it did not reveal those interests to the Commission in
the proceedings below. Instead, Arrington argued about the validity of the top lease
(<cites>), which of course had been ruled without present effect by the District Court, the
propriety of the Commission's procedural decisions (<cites>), the <> and the <>.

<Emie's diatribe>

% On May 15, 2002, Arrington filed an application with the Oil Conservation Division for reinstatement of
of its permit to drill its "Glass Eye Midge 25 Well No. 1" somewhere in the east half of Section 25 (the
documents are not part of the Commission's file on this matter and the exact location of the proposed well
is not of record). The permit to drill this well had been obtained in December of 2001 prior to the District
Court"s ruling, and was not brought to the Commission's attention during the hearing of this matter. The
District Supervisor cancelled the permit on May 1, 2002, apparently because of the conflict the proposed
acreage dedication Arrington's application created with the TMBR/Sharp well in the north half of Section
25. If Arrington had an independent interest in the east half of Section 25 during August of 2001 when
TMBR/Sharp applied for its permits, and those interests would have been relevant to the Commission's
consideration of this matter, it was incumbent on Arrington to present evidence of those interests and make
those arguments to the Commission. As described in the text below at <>, it did not do so and therefore
waived its arguments about the east half of Section 25 on appeal. See cases cited at <>, below.

12



If Arrington is basing its assignment of error here on some other interest in the
east half or even the west half of Section 25 that was not presented to the Commission,

Arrington has waived consideration of it by this Court. Duke City Lumber Co. v. New

Mexico Environmental Improvement Division, 101 N.M. 301, 308, 681 P.2d 727

(Ct.App. 1983) (party waived objections to testimony of witness during administrative

hearing by not objecting); Wolfley v. Real Estate Commission, 100 N.M. 187, 188-189,

668 P.2d 303 (1983) (issues not raised in administrative proceedings will not be

considered for the first time on appeal). See also Randolph v. New Mexico Employment

Security Department, 108 N.M. 441, 444-445, 774 P.2d 435 (1989) (NMESD's attempt to

introduce a letter containing additional evidence after the conclusion of the hearing was
improper - the tendered evidence was not to be considered as a part of whole record
review by the reviewing courts). The only interests of Arrington that the parties made the
Commission aware were the top leases and the farm-out. If Arrington wanted the
Commission to consider other interests, it was incumbent on Arrington to provide
evidence of those interests. Since it did not, all the Commission could consider was what

was before it. And that is all that the Court may consider either. Duke City, Wolfley,

Randolph, supra.

Finally, Arrington, citing to Magnolia Petroleum Co. v. Railroad Commission et

al., 141 Tex. 96, 170 SW2d 189 (1943), claims that the practical effect of the
Commission's order was to "adjudicate title." Arrington claims that the Commission
exceeded its authority when it rescinded Arrington's permit. Arrington claims that the

Commission should have taken the approach spelled out in Magnolia Petroleum.

Statement of Appellate Issues, at 9.
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The Oil Conservation Commission did not and could not adjudicate title in this
case. Order No. R-11700-B expressly deferred to the judgment of the district courts on
such matters and agreed that it had no authority to adjudicate title. RA at 5 (Order, at §
27)("The Division has no jurisdiction to determine the validity of any title, or the validity
or continuation in force and effect of any oil and gas lease. Exclusive jurisdiction of such
matters resides in the courts of the State of New Mexico.").

Moreover, it 1s difficult to find a case that more supports the Commission's

actions than Magnolia Petroleum. In Magnolia Petroleum, an oil and gas producer filed

suit against the Texas Railroad Commission (the Texas analogue to the New Mexico Oil
Conservation Commission) in Travis County to obtain cancellation of two drilling
permits issued to "E.A. Landman." Magnolia Petroleum contended that the permits
violated the Railroad Commission's spacing rules and further alleged that the person who
had obtained the permits had no title to the property (a quiet title suit had previously been
filed in Gregg County, the county in which the property at issue was situated, on this
issue). The district court in Travis County cancelled the permit and entered an injunction
against the drilling of the two wells. The Travis County court made findings concerning
the chain of title of both the minerals and the surface of the disputed tract so as to
conclude that a bona fide dispute existed as to the title of the disputed lands --- the court
concluded that given the disputed title and the proceedings in Gregg County, the Railroad
Commission should not have issued a drilling permit. An intermediate court of appeals
remanded the case to the district court to suspend the case until final judgment of the case

in Gregg County.
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In that posture, the case reached the Supreme Court of Texas, which held the
Railroad Commission was without power to adjudicate questions of "... title or rights of

possession. These questions must be settled by the courts.” Magnolia Petroleum, 170

S.W.2d at 191. The Court further noted that the Railroad Commission lacked the
authority to adjudicate title and if it purported to do so, the act would be void: "When the
permit is granted, the permittee may still have no such title as will authorize him to drill
on the land. If other parties are in possession of the property, as in the present case, they
may defend their possession by self-help, or by injunction proceedings. Before the
permittee can drill, he must first go to court and establish his title." Id. The Court found
that issuance of a drilling permit cannot decide such issues: "[A permit] ... grants no
affirmative rights to the permittee to occupy the property, and therefore would not cloud
his adversary's title. It merely removes the conservation laws and regulations as a bar to
drilling the well ..." Id.

Under Magnolia Petroleum, even if the Commission had "adjudicated title" as

Arrington claims, that act would have been void and without effect. The "practical
effect” of the Commission's order cannot have "adjudicated title"” as Arrington asserts.

Magnolia Petroleum holds that any such order is void. The permit issued to

TMBR/Sharp only "remove[d] the conservation laws and regulations as a bar to drilling

the well ..." Magnolia Petroleum, 170 S.W.2d at 191.

The Texas Supreme Court further held that the Railroad Commission should not

completely disregard title questions when it grants a permit to drill. Magnolia Petroleum,

170 S.W.2d at <>. So as to avoid issuing permits to persons without any claim to

property upon which a permit to drill is sought, the Court observed that the Railroad
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Commisison should refuse to grant a permit unless the applicant can claim the property in

"good-faith." Magnolia Petroleum, 170 S.W.2d at 191 .” The Court further noted that in

cases where title was in dispute "... the mere fact that another in good faith disputes his
title is not alone sufficient to defeat his right to the permit ..." The Court finally noted
that a "good faith dispute" over the title is not grounds "... for suspending the permit or
abating the statutory appeal pending settlement of the title controversy." Id.

Arrington apparently claims that a good faith dispute concerning the property
(presumably the top leases) still exists, apparently based on the parties assertions that an
appeal of the District Court's summary judgment would be forthcoming after entry of a
final order. See RA at 51-51 (statement of Mr. Bruce), 128-129 (statement of Mr.
Carroll). But since the District Court issued summary judgment, much more than a
"good faith dispute" exists. Here, the District Court has adjudicated Arrington's title and
found it wanting. RA at 232 (summary judgment). This is a critical difference between

this case and Magnolia Petroleum. In Magnolia Petroleum, the Gregg County court had

not yet adjudicated title when the permit dispute reached the courts, and the Supreme
Court couldn't justify abating the statutory appeal to await adjudication of title.

Magnolia Petroleum, 170 S.W.2d at 191. Magnolia Petroleum cannot be stretched to say

that the Commission must issue a permit to anyone with a good faith belief in their title
if, in fact, a court has declared that title has failed.
E. Consolidation of the Compulsory Pooling Cases.

While the proceedings were pending before the Commission, both Arrington and

Ocean Energy attempted to convince the Commission that this matter should be

" The "good faith belief" is the same standard the Commission adopted in this case. See RA at 5-6 (Order,
at § 28).
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consolidated with four "compulsory pooling” cases. RA at <>. The applications in the
four cases seek compulsory pooling in sections 23 and 25. RA at 634. A "compulsory
pooling order"” is an order that designates an operator of a well even if the operator does
not own all the mineral interests in the designated unit and cannot obtain voluntary
consent of the various interest owners. See NMSA 1978, § 70-2-17(C). Conversely, a
compulsory pooling order is not necessary when the operator owns the mineral interetsts
in a given spacing unit, or where the operator has obtained consent of all the other
ointerest owners. See RA at 7 (Order, § 35). In compulsory pooling, the interests are
"pooled" to the well of the operator and the owners of the mineral interests in the unit
share in the production with the operator. Id. Pooling is necessary to ensure that a well 1s
drilled and resources recovered despite the inability of various interest owners to agree on
the terms and conditions of drilling and the subsequent production. Id.

The Commission rejected the motions to consolidate, and in so doing pointed out
that the applications for compulsory pooling raise entirely different questions than
TMBR/Sharp's application for review of the Division's denial of its applications. RA at 6
(Order, 99 32-36). The Commission found that the matters were not so related that they
needed to be dealt with in conjunction with the permit dispute:

32. On another issue, Arrington and Ocean Energy have both urged this
body to stay these proceedins pending resolution of the applications for
compulsory pooling, arguing that a decision on those matters will
effectively resolve the issues surrounding the permits to drill.

33. ... Anapplication for a permit to drill serves different objectives
than an application for compulsory pooling and the two proceedings
should not be confused. The application for a permit to drill is required to
verify that requirements for a permit are satisfied. For example, on receipt
of an application, the Division will verify whether an operator has

financial assurance on file, identify which pool is the objective of the well
so as to identify the proper well spacing and other applicable
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requirements, ensure that the casing and cementing program meets
Division requirements and check the information provided to identify any
other relevant issues. The acreage dedication plat that accompanies the
application (form C-102) permits verification of the spacing requirements
under the applicable pool rules or statewide rules. Compulsory pooling is
related to these objectives in that compulsory pooling would not be needed
in the absence of spacing requirements. 1 Kramer & Martin, The Law of
Pooling and Unitization, § 10.01 (2001) at 10-2. But its primary
objectives are to avoid the drilling of unnecessary wells and to protect
correlative rights. NMSA 1978, § 70-2-17(C).

RA at 6.
Arrington assigns error to this decision. Arrington argues that the Commission
failed to "completely resolve" the dispute and failed to accord "full relief” to the affected

parties. Statement of Appellate Issues, at 10. Arrington argues that the Commission has

allowed the issues in this case to "unduly influence events" and has failed to consider its
statutory mandates to prevent waste, protect correlative rights and prevent the drilling of
unnecessary wells. Id. Arrington argues that the Order in this case has caused Arrington
more problems and have frustrated its efforts to develop the east half of Section 25,
acreage that Arrington claims "should not have been affected by these proceedings." Id.

The four compulsory pooling cases may be "related” to the permit cases in the
sense that they involve the same property and some of the same parties. Beyond this, the
cases are unrelated. The Commission's decision to refuse to consolidate the cases was
not unreasonable, unlawful or arbitrary, but based on its analysis of the issues and its

specialized knowledge of the regulatory programs and the industry. Santa Fe Exploration

114 N.M. at 114-115 ("[T]he resolution and interpretation of [conflicting evidence]
requires expertise, technical competence, and specialized knowledge or engineering and
geology as possessed by Commission members. . .. Where a state agency possesses and

exercises such knowledge and expertise, we defer to their judgment."). See also Viking
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Petroleum v. Oil Conservation Commission, 100 N.M. 451, 672 P.2d 280 (1983)(the Oil

Conservation Commission has experience, technical competence and specialized
knowledge dealing with complex matters relating the regulation of exploration and

production of oil and natural gas, and the sometimes arcane rules that govern such

operations), Grace v. Qil Conservation Commission, 87 N.M. 205, 208, 531 P.2d 939

(1975)(same). The Commission knew that the compulsory pooling matters were
unrelated to the permit matter, and knew that it would be confusing and unwieldy to deal
with the two matters simultaneously, and therefore declined. RA at 6 (Order, 99 32, 33).

This decision was not unreasonable and was in accordance with law and therefore
should not be reversed. There is no requirement in law (or otherwise) that the
Commission consolidate all related or similar cases and adjudicate all together. See
NMSA 1978, § 70-2-25(B) (Supp. 2000)(no such requirememnt); NMSA 1978, § 39-3-
1.1(D) (Supp. 2000)(no such requirement) and Rule 1-074, SCRA 2000 (no such
requirement). As this Court is aware, consolidation of cases before the courts is
discretionary, not mandatory (<cites>), and the same is true of cases before an
administrative agency. This is because the standard of review focuses on what the
Commission did, not what some party advocated it should do. See NMSA 1978, § 39-3-
1.1 and Rule 1-074 NMRA (a decision may be set aside only if the agency acted
fraudulently, arbitrarily and capriciously, if the final decision was not supported by
substantial evidence or if the agency did not act in accordance with law).

Appellant argues that the Commission was mandated to address the compulsory

pooling applications, citing § 70-2-17(C), Sims v. Mechem, 72 NM 186, 188, 382 P.2d

183, 184 (1963), Kerr-McGee Nuclear Corp. v. New Mexico Environmental
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Improvement Board, 97 N.M. 88, 97, 637 P.2d 38, 47 (Ct.App. 1981), Van Horn Oil Co.

v. Oklahoma Corporation Commission, 753 P.2d 1359, 1363 (1988), Anderson v. Grand

River Dam Authority, 446 P.2d 814 (1968) and Am.Jur.2d. ("Administrative Law,

Section 522").

However, these citations are not relevant to the question whether the Commission
had an affirmative duty to consolidate all the cases and hear them simultaneously.
Section 70-2-17(C) of the Oil and Gas Act provides the Commission with specific
authority to enter compulsory pooling orders. It requires the Commission to enter a
pooling order only if certain factual predicates are present. On its face, section 70-2-
17(C) does not require the Commission to consolidate cases to afford a "complete
resolution” as proposed by Arrington.

The citation to Sims is not helpful either. Sims involved an application for
compulsory pooling on which the Commission had issued a pooling order. The Court in
that case noted that "... the commission is authorized to require pooling of property when
such pooling has not been agreed upon by the parties ..." Sims, 72 N.M. at <>
(emphasis added). The specific issue in Sims concerned the Commission's compulsory
pooling order, which lacked a finding concerning waste. Sims, 72 N.M. at <>. The case
does not stand for any relevant proposition here, and certainly does not stand for the
proposition that the Commission has to bring the parties before it and adjudicate whether
property should be subject to compulsory pooling.

Appellant's citation to Kerr-McGee and Anderson are similarly misplaced. Kerr-

McGee involved the promulgation of regulations by the New Mexico Environmental

Improvement Board. Several actions of the Board were questioned during the
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promulgation of radiation protection regulations. Staff of the Enviornment Department
had drafted the proposed rules. The Court held that the Board had in fact impermissibly
delegated its authority and the regulations should have been drafted by the Board's staff.
Kerr-McGee, 97 N.M. at <>. Anderson involoved a regulation of the Grand River Dam
Aubhtority requiring permission of adjoining landowners before it would issue a
houseboat permit on a lake. After a houseboat powner was unable to obtain approval
form the adjoining landowner, the Dam Auhtoirty took poession of the houseboat and
sold it. The Oklahoma Supreme Court decided that the regulation impermissibly
delegated the Dam Auhtority's authority to the adjoining landowners. Anderson, 446
P.2d at 819. In this case, by contrast, not only does it not concern rulemaking, but the Oil
Conservation Commission has not delegated authority to anyone. The compulsory
pooling cases are not yet before it, they are before the Oil Conservation Division.® The
issue raised by Arrington is not a question of delegation of authority, but the procedure
chosen by the Commission to decide the application.

The citation to Van Horn is the most puzzling reference, because that case upheld
numerous purely procedural decisions of the Oklahoma Corporation Commission. In
Van Horn, a compulsory pooling proceeding, the Oklahoma Supreme Court upheld the
Commission's decisions: (1) to proceed to hearing and deny Van Horn Oil Company's
motion to continue, (2) to elect to proceed to hearing despite the fact that Van Horn's
principals could not participate because he was on vacation, (3) to conduct an oral
hearing on Van Homn's challenge to a hearing officer, (4) to decide contrary to the hearing
officer's recommendations, and (5) its refusal to re-open the record to take additional

evidence. Van Horn alleged on appeal that the Commission could not overrule the

¥ Describe Division's hearing process and appeal de novo to Commission
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findings of its hearing officer once the hearing officer had been delegated authority to
hear the matter. The Oklahoma Supreme Court made clear that no such principle exists
because the hearing officer's "decision" was only a recommendation to the Corporation
Commission, not a decision. Van Horn, 753 P.2d 1359. The Court commented, in dicta,
that the Commission would have been without power to delegate its decision-making
power to the hearing officer. As in Kerr-McGee, tjhis citation isn't relavant to this case
because the Commission hasn't improperly delegated its power to enter a compulsory
pooling order. It simply hasn't consolidated the compulsory pooling cases with the
permit dispute as Arrington desires. If it stands for anything, Van Horn stands for the
proposition that the Commission has inherent power to manage the cases and matters
before it.

As noted earlier, the Oil and Gas Act specifically delegates to the Commission®
authority to manage its procedural affairs as it sees fit. NMSA 1978, § 70-2-7 (1987) (the
division shall prescribe by rule its rules of order or procedure in hearings).

And courts invariably give deference to administrative agencies on purely procedural

matters. See e.g. In the Matter of the Otero County Electric Cooperative, 108 N.M. 462,

774 P.2d 1050 (1989); Mobil Oil Exploration & Producing S.E. v. United Distribution

Companies, 498 U.S. 211, 112 L.Ed.2d 636, 111 S.Ct. 615 (1991); Vermont Yankee

Nuclear Power Corp. v. Natural Resources Defense Council, 435 U.S. 519, 55 L.Ed.2d

460, 98 S.Ct. 1197 (1978); Northern Border Pipeline Co. v. Federal Energy Regulatory

Comm'n, 129 F.3d 1315, 1319 (D.C. Cir. 1997); United States v. Jenks, 22 F.3d 1513,

’ The Oil and Gas Act refers to the Oil Conservation Division, but also provides that the Division and the
Commission have concurrent jurisdiction. NMSA 1978, § 70-2-6(B).
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1518 (10th Cir. 1994), after remand 129 F.3d 1348 (10th Cir. 1997); American Airlines

Inc. v. Civil Aeronautics Board, 495 F.2d 1010 (D.C. Cir. 1974).

The procedural discretion vested in administrative bodies is critical to their proper

functioning and efficiency. For example, in Matter of Otero County, the Supreme Court

approved the Public Service Commission's decision to sever an issue of the fairness of a
billing method known as "demand metering" from a proceeding devoted to adjudication
of customer complaints. The Supreme Court held the Commission had discretion to
conduct such an inquiry separately, to preserve the status quo of the utility's income
stream while separately addressing the important question raised by the customer:

In this case, the PSC granted a rate request, but ordered a separate
proceeding to review the fairness of demand metering. Given the nine-month
time constraint of [the Public Utility Act], and the imperative of "just and
reasonable" rates under [the Public Utility Act], the PSC's severance is a
reasonable procedure under its legislative mandates. This procedure allowed the

PSC to leave the utility's income stream intact, while preserving its mandate under
[the Public Utility Act] to determine the reasonableness of Otero's rate structure.

Matter of Otero County, 108 N.M. at 465.

Finally, Arrington's apparent contention, that the Commission refused to perform

mandatory, non-discretionary duties, is not even true. Statement of Appellate Issues, at

10-11. The Commission did not refuse to hear the four compulsory pooling cases. It just
refused to hear them when Arrington wanted them heard. RA at 8 (Order, § 3, decretal).
The cases remain pending before the Oil Conservation Division, they have been heard by
the Division hearing examiner, and await disposition. The parties are entitled pursuant
to the Oil and Gas Act (§ 70-2-13) to have the matter heard de novo by the Commission.
Id. Nothing in this procedure suggests that the Commission is attempting to shirk its

duties to prevent waste or protect correlative rights or to hear the geological and
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engineering that is required to resolve a compulsory pooling case. To suggest that the
Commission's decision to hear these matters separately is a decision to abrogate those
responsibilities is simply disingenuous. This was simple procedural decision, no more
and no less, designed to separate matters for decision that were dissimilar.
F. ORDER NO. R-11700-B SHOULD BE AFFIRMED UNDER THE STANDARD
OF REVIEW

Order No. R-11700-B was well supported by the District Court's declaration that
TMBR/Sharp's mineral interests in Sections 23 and 25 had not failed. Arrington having
failed to present evidence to the Commission that at the time TMBR/Sharp applied for
the permit to drill that Arrington had some independent mineral interest to support its
application, Order No. R-11700-B was amply supported by such relevant evidence as a
reasonable mind might accept as adequate to support the conclusion reached. Grace v.

QOil Conservation Commission of New Mexico, 87 N.M. 205, 208, 531 P.2d 939

(1975)(emphasis added). The Commission's decision to address the permitting issue
separately from the compulsory pooling issue was rational and based on the
Commission's understanding of the essential differences between such proceedings. The
decision to hear the matters separately was not unreasonable, was not contrary to law, and
was not arbitrary or capricious, and as such should be upheld on appeal as well.
<CITES>
STATEMENT OF RELIEF SOUGHT

The Commission requests affirmance of Order No. R-11700-B, dismissal of

Arrington's appeal herein, and issuance of the appropriate mandate.

Respectfully Submitted:
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Stephen C. Ross

Special Assistant Attorney General
Oil Conservation Commission
1220 S. St. Francis Drive

Santa Fe, New Mexico 87505
(505) 476-3451 (telephone)

(505) 476-3462 (facsimile)
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Certificate Of Service

Counsel for Appellee, the New Mexico Oil Conservation Commission, hereby
certifies that a copy of this document was mailed to counsel listed below, this day
of September, 2002:

J. Scott Hall

Miller, Stratvert & Torgerson P.A.
P.O. Box 1986

Santa Fe, New Mexico 87504

Emest L. Carroll

Losee, Carson, Haas & Carroll, P.A.
311 West Quay Avenue

P.O.Box 1720

Artesia, New Mexico 88211-1720

W. Thomas Kellahin

Kellahin & Kellahin

P.O. Box 2265

Santa Fe, New Mexico 87504-2265

Susan R. Richardson

Richard Montgomery

Cotton, Bledsoe, Tighe & Dawson
500 West Illinois, Suite 300
Midland, Texas 79701

James Bruce

P.O. Box 1056
Santa Fe, New Mexico 87504-1056

Respectfully Submitted:

Stephen C. Ross

Special Assistant Attorney General
Oil Conservation Commission
1220 S. St. Francis Drive

Santa Fe, New Mexico 87505
(505) 476-3451 (telephone)

(505) 476-3462 (facsimile)
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Courts often speak of these procedural matters being committed to agency discretion.

For example, in Mobil Oil Exploration, a dispute concerning whether the Federal Energy

Regulatory Commission should have addressed a problem raised by one of the parties
during a proceeding, the United States Supreme Court held that the agency is best suited
to determine how to handle related yet discrete issues and its decisions in this regard are
committed to agency discretion:

The court clearly overshot its mark if it ordered the Commission to resolve
the take-or-pay problem in this proceeding. An agency enjoys broad
discretion in determining how best to handle related, yet discrete, issues in
terms of procedures [citations omitted] and priorities. ... * ** [A]n
agency need not solve every problem before it in the same proceeding.
This applies even where the initial solution to one problem has adverse
consequences for another area that the agency was addressing.

Mobil Oil Exploration, 498 U.S. at 230-231 (emphasis added). The holding in Mobil Oil

Exploration echoed the Supreme Court's earlier decision on this topic in Vermont
Yankee. In that case, an environmental group claimed the Atomic Energy Commission
should consider the issue of spent nuclear fuel in a separate nationwide proceeding --- the
AEC had instead chose to address the spent fuel issue during individual licensing
proceedings. The Supreme Court upheld the AEC's chosen procedure; the Court
observed that decisions when to address an issue is a matter of procedure entrusted to the
agency's discretion, not that of the reviewing court:

[T]his Court has for more than four decades emphasized that the
formulation of procedures was basically to be left within the discretion of
the agencies to which Congress had confided the responsibility for
substantive judgments.

% ok %k

Absent constitutional constraints or extremely compelling circumstances
the "administrative agencies 'should be free to fashion their own rules of
procedure and to pursue methods of inquiry capable of permitting them to
discharge their multitudinous duties.’ " [citations omitted] Indeed, our
cases could hardly be more explicit in this regard.
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Vermont Yankee, 435 U.S. at 524, 534-44 (emphasis added). See also American

Airlines, 495 F.2d at 1020 (where the Civil Aeronautics Board, in a proceeding
concerning "interline" airline fares, had considered the relationship between rates in a
separate proceeding from the absolute levels of rates, and the Court of Appeals approved
this separate consideration of issues: "The courts have uniformly recognized the Board's
authority to arrange its business and order its dockets as expedience may dictate.
[citations omitted] In the present case the Board divided its labors in an eminently

sensible fashion."); Northern Border, 129 F.3d at 1319 (where the Court held: "We

believe it is entirely appropriate, therefore, for FERC to defer [determination whether
costs of a pipeline acquisition could properly be included in a rate base] ... until the
company's customers have an opportunity to offer their views [in a separate proceeding].
The question of 'how best to handle related, yet discrete, issues in terms of procedures' is
a matter committed to agency discretion."); Jenks, 22 F.3d at 1518 (where the defendant
refused to apply to the Forest Service for a special use permit to use an access road, but
the Court held that the requirement that he apply for a permit was reasonable). The Court
in Jenks remarked that an agency possesses substantial procedural latitude implementing
its mandate:

An agency must be given substantial latitude in determining how to
implement a statutory mandate. [citations omitted] “As long as an agency's
procedures are reasonably designed to permit the agency to 'discharge [its]
multitudinous duties,' a court should not interfere.” [citations omitted] In the
instant case, the Forest Service's permit procedure appears to be a reasonable
method of implementing ANILCA's statutory mandate to provide access to
inholders while assisting the Forest Service in the management and preservation

of forest lands.

Id. <Cite to REA express???>
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DRAFT

FIRST JUDICIAL DISTRICT COURT
COUNTY OF SANTA FE
STATE OF NEW MEXICO

DAVID H. ARRINGTON OIL AND GAS, INC.

Appellant,
No. D-101-CV-2002-1391
V.
THE NEW MEXICO OIL CONSERVATION
COMMISSION
Appellee.

MOTION TO ENLARGE PAGE LIMIT

COMES NOW Appellee, the New Mexico Oil Conservation Commission
(hereinafter referred to as "the Commission"), by and through its attorney of record
Stephen C. Ross, Special Assistant Attorney General, and moves the Court for an Order
enlarging the page limit for the argument portion of Appellee's statement of appellate
issues from fifteen (15) pages to twenty (20) pages. As grounds for the motion, Appellee
states:

1. This matter is an appeal of an Order of the New Mexico Oil Conservation
Commission. As such it is governed in part by Rule 74 of the Rules of Civil Procedure,
NMRA 1-074 (2002).

2. Rule 74(N) restricts the argument portion of the statement of appellate issues
to fifteen (15) pages except with permission of the Court to the contrary.

3. This appeal concerns highly technical issues related to the regulation of oil and
natural gas drilling, and Appellee is concerned that it will be unable to assist the Court to
understand the complex issues in fifteen pages. However, Appellee believes that the

issues can be fully addressed in no more than twenty pages of argument.



DRAFT

4. Counsel of record have been contacted and do not oppose the page
enlargement or this motion.

WHEREFORE, Appellee moves the Court for an Order en enlarging the page
limit for the argument portion of Appellee's statement of appellate issues from fifteen
(15) pages to twenty (20) pages.

Respectfully Submitted:

Stephen C. Ross

Special Assistant Attorney General
Oil Conservation Commission
1220 S. St. Francis Drive

Santa Fe, New Mexico 87505
(505) 476-3451 (telephone)

(505) 476-3462 (facsimile)



Certificate Of Service DRAF T

Counsel for Appellee, the New Mexico Oil Conservation Commission, hereby

certifies that a copy of this document was mailed to counsel listed below, this day
of September, 2002:

J. Scott Hall

Miller, Stratvert & Torgerson P.A.
P.O. Box 1986

Santa Fe, New Mexico 87504

W. Thomas Kellahin

Kellahin & Kellahin

P.O. Box 2265

Santa Fe, New Mexico 87504-2265

James Bruce
P.O. Box 1056
Santa Fe, New Mexico 87504-1056

Respectfully Submitted:

Stephen C. Ross

Special Assistant Attorney General
Oil Conservation Commission
1220 S. St. Francis Drive

Santa Fe, New Mexico 87505
(505) 476-3451 (telephone)

(505) 476-3462 (facsimile)



FIRST JUDICIAL DISTRICT COURT DRAF T

COUNTY OF SANTA FE
STATE OF NEW MEXICO

DAVID H. ARRINGTON OIL AND GAS, INC.

Appellant,
No. D-101-CV-2002-1391
V.
THE NEW MEXICO OIL CONSERVATION
COMMISSION
Appellee.

ORDER ENLARGING PAGE LIMIT

THIS MATTER having come before the court upon motion of Appellee, the New
Mexico O1l Conservation Commission, by and through its counsel of record, for an Order
enlarging the page limit for the argument portion of Appellee's statement of appellate
issues from fifteen (15) pages to twenty (20) pages, and the Court having reviewed the
pleadings, noted that Rule 74 of the Rules of Civil Procedure, NMRA 1-074 (2002)
imposes, without permission of the Court, a fifteen (15) page restriction on argument, and
noted the concurrence of counsel for Appellant,

FINDS that the motion is well-taken and should be granted.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that the page
limit for the argument portion of Appellee's statement of review issues should be, and

hereby is, extended to not more than twenty (20) pages.

The Honorable Daniel A. Sanchez



Submitted by:

Stephen C. Ross

Special Assistant Attorney General
Oil Conservation Commission
1220 S. St. Francis Drive

Santa Fe, New Mexico 87505
(505) 476-3451 (telephone)

505) 476-3462 (facsimile)

Telephonically approved, September 18, 2002:

J. Scott Hall

Miller, Stratvert & Torgerson P.A.
P.O. Box 1986

Santa Fe, New Mexico 87504
(505) 989-9614 (telephone)

(505) 989-9857 (facsimile)
Attorney for Appellant

W. Thomas Kellahin

Kellahin & Kellahin

P.O. Box 2265

Santa Fe, New Mexico 87504-2265
(505) 982-4285 (telephone)

(505) 982-2047 (facsimile)

Attorney for TMBR/Sharp Drilling Inc.

James Bruce

P.O. Box 1056

Santa Fe, New Mexico 87504-1056
(505) 982-2043 (telephone)

(505) 982-2151 (facsimile)
Attorney for Ocean Energy
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NEW MEXICO ENERGY, MINERALS and
NATURAL RESOURCES DEPARTMENT

GARY E. JOHNSON Lori Wrotenbery
Governor Director
Betty Rivera Oil Conservation Division

Cabinet Secretary

September 19, 2002

The Honorable Judge Daniel A. Sanchez
Judge Steve Herrera Judicial Complex
P.O. Box 2268

Santa Fe, New Mexico 87504-2268

Re: David H. Arrington Oil And Gas, Inc. v. The New Mexico Qil Conservation
Commission, Santa Fe County Cause No. D-101-CV-2002-1391

Dear Judge Sanchez,

Please find enclosed an agreed motion and order for an enlargement of the page limit for the
response of the Oil Conservation Commission to the Statement of Appellate Issues. If the order
is acceptable, I would appreciate if you would sign it and forward both the motion and order to
the clerk's office for filing.

I have enclosed a copy of the motion and order and would receiving an endorsed copy of each by
return mail.

Please feel free to give me a call at 476-3451 if you have any questions.

Sincerely,

Stephen C. Ross
Assistant General Counsel

Cc (w/enclosures):
James Bruce, Esq.
W. Thomas Kellahin, Esq.
J. Scott Hall, Esq.

Qil Conservation Division * 1220 South St. Francis Drive * Santa Fe, New Mexico 87505
Phone: (505) 476-3440 * Fax (505) 476-3462 * http://www.emnrd.state.nm.us




FIRST JUDICIAL DISTRICT COURT

Coy
STA]

DAV

V.
THE
COM

NTY OF SANTA FE
'E OF NEW MEXICO

ID H. ARRINGTON OIL AND GAS, INC.

Appellant,
No. D-101-CV-2002-1391

NEW MEXICO OIL CONSERVATION

[MISSION
Appellee.

MOTION TO ENLARGE PAGE LIMIT

COMES NOW Appellee, the New Mexico Oil Conservition Commission

(hereinafter referred to as "the Commission"), by and through its attorney of record

Steph

enlarg

en C. Ross, Special Assistant Attorney General, and moves the Court for an Order

ring the page limit for the argument portion of Appellee's statement of appellate

issues from fifteen (15) pages to twenty (20) pages. As grounds for the motion, Appellee

states:

1. This matter is an appeal of an Order of theNew Mexico Oil Conservation

Commission. As such it is governed in part by Rule 74 of the Rules of Civil Procedure,

NMRA 1-074 (2002).

2. Rule 74(N) restricts the argument portion of the statement of appellate issues

to fifteen (15) pages except with permission of the Court to the contrary.

3. This appeal concerns highly technical issues related to the regulation of oil and

natural gas drilling, and Appellee is concerned that it will be unable to assist the Court to

understand the complex issues in fifteen pages. However, Appellee believes that the

issues can be fully addressed in no more than twenty pages of argument.




4. Counsel of record have been contacted and do not oppose the page
enlargement or this motion.

WHEREFORE, Appellee moves the Court for an Order en enlarging the page
limit for the argument portion of Appellee's statement of appellate issues from fifteen
(15) pages to twenty (20) pages.

Respectfully Submitted:

=

Stephen C. Ross

Special Assistant Attorney General
Oil Conservation €ommission
1220 S. St. Francis Drive

Santa Fe, New Mexico 87505
(505) 476-3451 (telephone)

(505) 476-3462 (facsimile)



Certificate Of Service

Counsel for Appellee, the New Mexico Oil Conservation Commission, hereby
certifies that a copy of this document was mailed to counsel listed below, this (4 f.day
of September, 2002:

J. Scott Hall

Miller, Stratvert & Torgerson P.A.
P.O. Box 1986

Santa Fe, New Mexico 87504

W. Thomas Kellahin

Kellahin & Kellahin

P.O. Box 2265

Santa Fe, New Mexico 87504-2265

taate

James Bruce
P.O. Box 1056
Santa Fe, New Mexico 87504-1056

Respectfully Submitted:

S

Stéphen C. Ross

SpecialeAssistant Attorney General
Oil Conservation Commission
1220 S. St. Francis Drive

Santa Fe, New Mexico 87505
(505) 476-3451 (telephone)

(505) 476-3462 (facsimile)



FIRST JUDICIAL DISTRICT COURT
COUNTY OF SANTA FE
STATE OF NEW MEXICO

DAVID H. ARRINGTON OIL AND GAS, INC.

Appellant,
No. D-101-CV-2002-1391
V.
THE NEW MEXICO OIL CONSERVATION
COMMISSION
Appellee.

ORDER ENLARGING PAGE LIMIT

THIS MATTER having come before the court upon mgiion of Appellee, the New
Mexico 01l Conservation Commission, by and through its counsel of record, for an Order
enlarging the page limit for the argument portion of Appellee's statement of appellate
issues from fifteen (15) pages to twenty (20) pages, and the Court having reviewed the
pleadings, noted that Rule 74 of the Rules of Civil Procedure, NMRA 1-074 (2002)
imposes, without permission of the Court, a fifteen (15) page restriction on argument, and
noted the concurrence of counsel for Appeliant, -

FINDS that the motion is well-taken and should be granted.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that the page
limit for the argument portion of Appellee's statement of review issues should be, and

hereby is, extended to not more than twenty (20) pages.

The Honorable Daniel A. Sanchez



Submitted by:

G2

St'ephen C. Ross

Special Assistant Attorney General
Oil Conservation Commission
1220 S. St. Francis Drive

Santa Fe, New Mexico 87505
(505) 476-3451 (telephone)

505) 476-3462 (facsimile)

Telephonically approved, September 18, 2002:

J. Scott Hall

Miller, Stratvert & Torgerson P.A.
P.O. Box 1986

Santa Fe, New Mexico 87504
(505) 989-9614 (telephone)

(505) 989-9857 (facsimile)
Attorney for Appellant

W. Thomas Kellahin

Kellahin & Kellahin

P.O. Box 2265

Santa Fe, New Mexico 87504-2265
(505) 982-4285 (telephone)

(505) 982-2047 (facsimile)

Attorney for TMBR/Sharp Drilling Inc.

James Bruce

P.O. Box 1056

Santa Fe, New Mexico 87504-1056
(505) 982-2043 (telephone)

(505) 982-2151 (facsimile)
Attorney for Ocean Energy



NEW MEXICO ENERGY, MINERALS and
NATURAL RESOURCES DEPARTMENT

GARY E. JOHNSON Lori Wrotenbery
Governor Director
Betty Rivera Oil Conservation Division

Cabinet Secretary
October 9, 2002

J. Scott Hall
P.O. Box 1986
Santa Fe, New Mexico 87504

James Bruce
P.O. Box 1056
Santa Fe, New Mexico 87504-1056

W. Thomas Kellahin
Kellahin & Kellahin

P.O. Box 2265

Santa Fe, New Mexico 87504-2265

Re: David H. Arrington Oil And Gas, Inc. v. The New Mexico Oil Conservation
Commission, Santa Fe County Cause No. D-101-CV-2002-1391

Gentlemen,

Please find enclosed a copy of the Oil Conservation Commission's Response to the Statement of
Appellate Issues, which will be filed today. Please feel free to give me a call if you have any
questions.

Sigcerely,

Stephen C. Ross
Assistant General Counsel

*

Ce: Susan R. Richardson
Richard Montgomery

Oil Conservation Diviston * 1220 South St. Francis Drive * Santa Fe, New Mexico 87505
Phone: (505) 476-3440 * Fax (505) 476-3462 * http.//www.emnrd.state.nm.us




NEW MEXICO ENERGY, MINERALS and
NATURAL RESOURCES DEPARTMENT

GARY E. JOHNSON Lori Wrotenbery
Governor Director
Betty Rivera QOil Conservation Division

Cabinet Secretary
October 9, 2002

J. Scott Hall
P.O. Box 1986
Santa Fe, New Mexico 87504

James Bruce
P.O. Box 1056
Santa Fe, New Mexico 87504-1056

W. Thomas Kellahin

Kellahin & Kellahin

P.O. Box 2265

Santa Fe, New Mexico 87504-2265

Re: David H. Arrington Oil And Gas, Inc. v. The New Mexico Oil Conservation
Commission, Santa Fe County Cause No. D-101-CV-2002-1391

Gentlemen,

Please find enclosed a copy of the Oil Conservation Commission's Response to the Statement of
Appellate Issues, which will be filed today. Please feel free to give me a call if you have any
questions.

-

Sincerely,

Stephen C. Ross
Assistant General Counsel

Cc: Susan R. Richardson
Richard Montgomery

Oil Conservation Division * 1220 South St. Francis Drive * Santa Fe, New Mexico 87505
Phone: (505) 476-3440 * Fax (505) 476-3462 * http://www.emnrd.state.nm.us




Ross, Stephen

From: Ross, Stephen

Sent: Thursday, September 12, 2002 8:52 AM
To: 'shall@mstLAW.com'

Subject: RE: Arrington v. NMOCC

Scott,

Thanks to Amanda et al for putting the Record on Appeal in a nice loose leaf binder and
returning it so promptly. You must have heard about our budget woes. [ really appreciate
being able to let your people use documents without worrying about whether they'll return.

Not that I'm excited about starting work on a response, but I haven't seen a copy of your

statement of reasons. I only wonder because sometimes mail simply doesn't get to me. I
consistently have mail from the Court of Appeals returned (to the Court) stamped
"Returned: no apartment number/space no." The Court is definitely losing patience wizth
me. Have you sent me a copy?

Steve

Stephen C. Ross

Assistant General Counsel

Energy, Minerals & Natural Resources Dept.
1220 S. St. Francis Drive

Santa Fe, New Mexico 87505

(505) 476-3451

————— Original Message-----

From: shall@mstLAW.com [mailto:shall@mstLAW.com]
Sent: Friday, September 06, 2002 9:47 AM

To: SRoss@state.nm.us

Cc: t.kellahin@worldnet.att.net

Subject: Arrington v. NMOCC

Steve: Our Statement of Appellate Issues is due today, but the Court closes
at noon. The Court secretary says that they will treat filings made next
Monday as timely if opposing counsel agrees. Based on our earlier
conversations, I am representing to the Court's secretary that you would
agree to a Monday filing. Tom Kellahin agrees to filing on Monday. If for
any reason you disagree with my actions, let me know as soon as possible.

Thanks.

Scott {(989-9614)

Stephen C. Ross 1
Assistant General Counsel

Energy, Minerals and Natural Resources Department

Oil Conservation Commission

1220 S. St. Francis Dr

Santa Fe, New Mexico 87505

(505) 476-3451



James BRruce
ATTORNEY AT LAW

POST OFFICE BOX 1056
SANTA FE, NEW MEXICO 87504

324 MCKENZIE STREET
SANTA FE, NEW MEXICO 87501

(505) 982-2043
(505) 982-2151 (FAX)

September 11, 2002

Hand Delivered

Lori Wrotenbery

Cil Conservation Division
1220 South St. Francis Drive
Santa Fe, New Mexico 8750%

Re: Case Nos. 12816, 12841, 12859, and 12860 (TMBR/Sharp
Drilling, Inc./Ocean Energy, Inc./David H. Arrington Cil
& Gas, Inc.)

Cear Ms. Wrotenbery:

I am very reluctant to write this letter, but I am compelled to
request prompt issuance of an order in the above cases.

The cases involve pooling of contradicting standup and laydown
units for Atoka/Morrow/Mississippian wells in §25-16S-35E.
TMBR/Sharp requested a laydown N¥ unit, while Ocean and Arrington
sought W¥ and E¥ units, respectively. The cases were consolidated
for hearing, and were heard on May 16th and 17th.

The problem arises due to expiring farmout agreements owned by
Ocean Energy covering 100% of the working interest in the SWY §25
(Arrington owns an interest in the farmouts). The farmouts were to
expire on June 30, 2002. This fact was testified to at hearing,
and Ocean Energy requested expedited issuance of an order. When it
appeared that no order would be issued by June 30th, Ocean Energy
was able to obtain extensions of the farmouts until September 30,
2002. See Exhibit A attached hereto.

September 30th is now upon us, but still no order has been lssued.
Ocean Energy has informed me that an additional extensicn of the
farmouts may not be granted. If you have gquestions about the
farmouts, you may contact F. Andrew Grooms at Branex Resources,
Inc., one of the primary farmors (telephone no. {505) 622-1001).
If Ocean Energy is successful in its pocling case (by September
30th), it need not drill an additional well 1in the WY §25.
However, if ic is unsuccessful, it either has tco (1} commence a



well in the SWY §25, or (2) relinguish its rights under the farmout
agreements. A third option is to file suit in District Court under
force majeure. That option is not favored by Ocean Energy, because
it would have to sgue people with whom it has made a deal, and
because success in District Court is not ensured.

Based on the foregoing, issuance of an order is essential. If the
order is adverse to Ocean Energy, it may be forced to commence a
well in the SWY% §25. While I won't re-argue the case, Ocean Energy
believes that would be wasteful.

Commencing a second well in the W¥ §25 raises another issue: If
Ocean Energy must commence a well in the SW¥ §25, it needs an APD
approved by the Division. TMBR/Sharp, based on Commission Order
No. R-11700-B, has an APD for the N¥ §25 (now on appeal to District
Court) . Ocean does not desire a S% 8§25 well unit, because that
would be used against it in this case.! Thus, it requests, as an
interim measure, that its APD for the Triple Hackle Dragon Well No.
2, located in the SWY% 8§25, be approved for a W¥ well unit. The
final well units can be sorted out on appeal. Moreover, despite
the Commission's position in Order No. R-11700-B that conflicting
APD's cannot be issued, that very same thing was done subsequent to
Order No. R-11700-B for two wells in the S¥% §36-14S-34E (See the
files for API Nos. 30-025-35869 and 30-025-35899).

I note that the Division's order in the consolidated cases will be
appealed to the Commission, regardless of who prevails at the
Division level. Please call me if you have any questions, or if an
interim conference needs to be set up on this matter.

Very truly yours,

Mwﬁ@&/

James Bruce

ttorney for Ocean Energy, Inc.

cC: David K. Brooks
Stephen C. Ross

F. Andrew Grooms
Derold Maney

W. Thomas Kellahin
J. Scott Hall
William F. Carr
Susan Richardson

'In addition, Arrington has a case pending before the Division (No. 12876)
to re-instate an APD for an E% §25 well unit. Although that case has been stayed
by the Division, Arrington had pre-existing title in the E¥ §25, which under the
reasoning of Commission Order No. R-11700-B should never have been revoked,
because Arrington's APD pre-dated TMBR/Sharp's N¥% §25 APD.
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FIRST JUDICIAL DISTRICT COURT
COUNTY OF SANTA FE
STATE OF NEW MEXICO

DAVID H. ARRINGTON OIL & GAS, INC.,

Appellant,

v. No. D-0101-CVv-2002-1391
NEW MEXICO OIL CONSERVATION COMMISSION,

Appellee.

AFFIDAVIT OF DEROLD MANEY

STATE OF NEW MEXICO j
) ss.
COUNTY OF SANTA FE )

Derold Maney, being duly sworn upon his oath, deposese and
states:

1. I am over the age of 18, and have personal knowledge of
the matters stated herein.

2. I am employed by Ocean Energy, Inc. as a petroleum
landman.
3. Ocean Energy, Inc. has obtained farmout agreements, as

amended, covering 100% of the oil and gas leasehold working
interest in the SW¥ of Section 25, Township 16 South, Range 35
East, N.M.P.M., Lea County, New MexIco.

4. The farmout agreements, as amendad, reguired a well to ke
commenced on the SWY of Section 25, or on lands pooled therewith,
by July 1, 2002.

5. In late June 2002 Ocean Energy, Inc. cbtained extensicns
cf the farmout agreements. The farmout agreements have been
restated and amended, so that Ocean Energy, Inc. is allowed until
September 30, 2002 to commence a well on the SWY of Section 25, or

on lands pooled therewith.
/9/244%2?7/

Derold Maney

EXHIBIT
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22nd
SUBSCRIBED AND SWORN TO before me this day cf August,

2002, by Derold Maney.

Ny 9,

[ (’f\\g g /),(,o- B

Notary Public

My Comuission Expires:
3/14/05




Ross, Stephen

From: Ross, Stephen

Sent: Monday, September 09, 2002 1:17 PM
To: 'shall@mstLAW.com'

Subject: RE: Arrington v. NMOCC

Hi Scott,

As we discussed Friday, this is fine with me.
Steve

Stephen C. Ross

Assistant General Counsel

Energy, Minerals & Natural Resources Dept.
1220 8. 3t. Francis Drive

Santa Fe, New Mexico 87505

(505) 476-3451

————— Original Message-----

From: shall@mstLAW.com [mailto:shall@mstLAW.com]
Sent: Friday, September 06, 2002 9:47 AM

To: SRcoss@state.nm.us

Cc: t.kellahin@worldnet.att.net

Subject: Arrington v. NMOCC

Steve: Our Statement of Appellate Issues is due today, but the Court closes
at noon. The Court secretary says that they will treat filings made next
Monday as timely if opposing counsel agrees. Based on our earlier
conversations, I am representing to the Court's secretary that you would
agree to a Monday filing. Tom Kellahin agrees to filing on Monday. If for
any reason you disagree with my actions, let me know as soon as possible.

Thanks.

Scott (989-9614)

Stephen C. Ross 1
Assistant General Counsel

Energy, Minerals and Natural Resources Department

Qil Conservation Commission

1220 S. St. Francis Dr.

Santa Fe, New Mexico 87505

(505) 476-3451



Ross, Stephen

From: shall@mstLAW.com

Sent: Friday, September 08, 2002 9:47 AM
To: SRoss@state.nm.us

Cc: t.kellahin@worldnet.att.net

Subject: Arrington v. NMOCC

Steve: Our Statement of Appellate Issues is due today, but the Court closes
at noon. The Court secretary says that they will treat filings made next
Monday as timely if opposing counsel agrees. Based on our earlier
conversations, I am representing to the Court's secretary that you would
agree to a Monday filing. Tom Kellahin agrees to filing on Monday. If for
any reason you disagree with my actions, let me know as soon as possible.

Thanks.

Scott (989-9614)

Stephen C. Ross 1
Assistant General Counsel

Energy, Minerals and Natural Resources Department

Qil Conservation Commission

1220 S. St. Francis Dr.

Santa Fe, New Mexico 87505

(505) 476-3451
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August 26, 2002

HAND-DELIVERED

Honorable Daniel A. Sanchez

First Judicial District Court

Judge Steve Herrera Judicial Complex
Grant & Catron

Santa Fe, New Mexico 87504-2268

SANTA FE, NM

150 WASHINGTON AVE., SUITE 300
P.O. BOX 1986 (87504-1986)
SANTA FE, NM 87501
. TELEPHONE: (505).989-9614
FACSIMILE: (505) 989-98567

LAS CRUCES, NM

1125 SOUTH MAIN ST., SUITE B
P.0. BOX 1209 (88004-1209}
LAS CRUCES, NM 88005
TELEPHONE: {505} 523-2481
FACSIMILE: {(505) 526-2215

PLEASE REPLY TO SANTA FE

1
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David H Arrington Oil and Gas, Inc. v. New Mexico Oil Conservation Commzsvfon

1% Judicial District Cause No. D-101-CV-2002-1391

Dear Judge Sanchez:

\J

In accordance with LR1-306(G), enclosed is a motion briefing package consisting of (1)

Arrington’s Motion For Temporary Stay Pending Consolidation, (2) TMBR/Sharp Drilling, Inc.’s
Response, and (3) the New Mexico Oil Conservation Commission’s Response. I do not intend to file
a reply brief and therefore, this matter is ready for your consideration.

JSH/glb

Thank you for your attention to this matter.

Very truly yours,

J. Scott Hall

Enclosures

CC:

Steve Ross, Esq.
W. Thomas Kellahin, Esq.



Honorable Danie] A_
August 26, 2002
Page 2

Sanchez

William F, Carr, Esq.
James Bruce, Esq.
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NATURAL RESOUNCEB-ON AND 848 AW+ BANTA FE, NEW MEXICO 87604-8260
JAsON KELLAHIN (n.z'l."m:.u 189D - : August 19, 2002
' HAND DELIVERED
William J. Parras
. District Court Clerk
Grant & Catron

Santa Fe, New Mexico 87501

'Re:  NOTICE OF EXCUSAL
) Arrington v. Oil Congervation Commission
Case No. D0101CV200201391

- Dear Mr. Parras:

The reference case was filed on June 25, 2002 and assigned to Judge Art Encinias.
On August 12, 2002, I-filed the enclosed Notice of Excusal. On August 13, 2002, I
received the enclosed notice:from you that my Notice of Excusal was not filed within 10
days of Notice of the reassigminent of this case to the Honorable Margaret Kegel.

- - Mr. Scott Hall, Mr; Steve Ross and I did not receivod any nofice of the
~ reassignment of the case to Judge Kegel.
- Judge Kegel office hasinformed Mr. Hall that because of my Noticc of Excusal,
she has vacant a motion hearing which was set buy Judge Kegel to heard on August 28,
2002 at 11:00. - :

Pleasc send me veﬁﬁéﬁﬁm that counsel were notify of the reassignment of this
case to Judge Kegel. :

Respectfully subrmitted,
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cc:

—_

Honorable Margaret‘iﬁggel

Susan R. Richardsoxi
Richardson R. Montgomery
Robert T, Sullivan. .

Cotton, Bledsoe, Tighe, & Dawson, P.C.

Attorneys for TMBR/Sharp Drilling Inc.

J. Scott Hall, Bsq, .
Attorneys for Appel!mt

Stephen C. Ross, Esq
Attorney for the Commission
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QF COUNSEL
FARMINGTON, NM

300 WEST ARRINGTON, SUITE 300
P.0. BOX 869 (87499-0869)
FARMINGTON, NM 87401
TELEPHONE: (505) 326-4521
FACSIMILE: {505) 325-5474

WILLIAM K. STRATVERT
JAMES B. COLLINS

* NEW MEXICO BOARD OF SPECIALIZATION RECOGNIZED SPECIALIST IN NATURAL RESOURCES - OIL & GAS LAW
“* NEW MEXICO BOARD OF SPECIALIZATION RECOGNIZED SPECIALIST IN REAL ESTATE LAW

HAND-DELIVERED

Hon. Margaret Kegel
First Judicial District Court

August 15, 2002

Judge Steve Herrera Judicial Complex

Grant & Catron

Santa Fe, New Mexico 87504-2268

R01505) 989-9614

LAS CRUCES, NM

1125 SOUTH MAIN ST., SUITE B
P.0. BOX 1209 (88004-1209)
LAS CRUCES, NM 88005
TELEPHONE: (505) §23-2481
FACSIMILE: (505) 526-2215

PLEASE REPLY TO SANTA FE

Re:  David H. Arrington Oil and Gas, Inc. v. New Mexico Oil Conservation Commission;
1** Judicial District Cause No. D-101-CV-2002-1391

Dear Judge Kegel:

Based on the enclosed notice, it appears you remain the judge on this case. Accordingly, I
presume that the Appellant’s Motion For Temporary Stay will continue be heard on August 28" at
11:00 a.m. as previously scheduled. If this is incorrect, please advise.

JSH/ao
Enclosure(s) — as stated

Very truly yours,

MILLER, STRATVERT & TORGERSON, P.A.

.| v&“:\—"&d_,q

J. Scott Hall



Hon. Margaret Kegel
August 15, 2002
Page 2

cc: Steve Ross, Esq. NMOCC Counsel
W. Thomas Kellahin
Susan Richardson Attorneys for TMBR/Sharp Drilling, Inc.
James Bruce, Esq. Attorney for Ocean Energy, Inc.

9700/29218



Ross, Stephen

From: shall@mstLAW.com

Sent: Thursday, September 12, 2002 9:00 AM

To: sross@state.nm.us

Cc: Gbell@mstLAW.com

Subject: RE: Arrington v. NMOCC

Steve: I was over there on Tuesday and Mike Stogner asked me what he was

supposed to do with this Arrington Statement Of Appellate Issues he
received. I told him to throw it away, thinking it was a duplicate sent to
him by mistake. Now I know it was your copy that was misdirected to him.
I'll fax you a copy right away. If you want more time to respond, you know
you have my standing concurrence. )

Scott

————— Original Message-----

From: Ross, Stephen [mailto:sross@state.nm.us]
Sent: Thursday, September 12, 2002 8:52 AM
To: 'shall@mstLAW.com'

Subject: RE: Arrington v. NMOCC

Scott, !

Thanks to Amanda et al for putting the Record on Appeal in a nice loose leaf
binder and returning it so promptly. You must have heard about our budget
woes. I really appreciate being able to let your people use documents
without worrying about whether they'll return.

Not that I'm excited about starting work on a response, but I haven't seen a
copy of your statement of reasons. I only wonder because sometimes mail
simply doesn't get to me. I consistently have mail from the Court of
Appeals returned (to the Court) stamped "Returned: no apartment number/space
no." The Court is definitely losing patience with me. Have you sent me a

copy?
Steve

Stephen C. Ross

Assistant General Counsel

Energy, Minerals & Natural Resources Dept.
1220 S. St. Francis Drive

Santa Fe, New Mexico 87505

(505) 476-3451

————— Original Message-----

From: shall@mstLAW.com [mailto:shall@mstLAW.com]
Sent: Friday, September 06, 2002 9:47 AM

To: SRoss@state.nm.us

Cc: t.kellahin@worldnet.att.net

Subject: Arrington v. NMOCC

Steve: Our Statement of Appellate Issues is due today, but the Court closes
at noon. The Court secretary says that they will treat filings made next

Stephen C. Ross 1
Assistant General Counsel

Energy, Minerals and Natural Resources Department

Qil Conservation Commission

1220 S. St. Francis Dr.

Santa Fe, New Mexico 87505

(505) 476-3451
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Monday as timely if opposing counsel agrees. Based on our ear:.ler
conversations, I am representing to the Court's secretary that you would
agree to a Monday filing. Tom Kellahin agrees to filing on Monday. If for
any reason you disagree with my actions, let me know as soon as possible.

Thanks.

Scott (989-9614)

Stephen C. Ross 2
Assistant General Counsel

Energy, Minerals and Natural Resources Department

Qil Conservation Commission

1220 S. St. Francis Dr.,

Santa Fe, New Mexico 87505

(505) 476-3451



Ross, Stephen

From: Ross, Stephen

Sent: Thursday, August 22, 2002 6:04 PM
To: 'shali@mstLAW.com'’

Subject: RE: Arrington v. NMOCC

Works for me. If we keep up like this the Supreme Court will be assigning a judge!
Steve

Stephen C. Ross

Assistant General Counsel

Energy, Minerals & Natural Resources Dept.
1220 S. St. Francis Drive

Santa Fe, New Mexico 87505

(505) 476-3451

————— Original Message---—--

From: shall@mstLAW.com [mailto:shall@mstILAW.com]
Sent: Thursday, August 22, 2002 3:47 PM

To: SRoss@state.nm.us; t.kellahin@worldnet.att.net
Subject: Arrington v. NMOCC

Steve, Tom:

This appeal was assigned from Judge Kegel to Jim Hall who has recused
himself and is now before Judge Carol Vigil. I will DQ her and will let you
know who the case is reassigned to as soon as we can find out. In the
meantime, would you all agree to another motion/order extending the time to
file our Statement of Appeal? I'd like to get the new judge, whomever that
might be, to hear the motion for temporary stay before putting any more work
into the actual appeal. I'm thinking another 2 weeks from the current Sept.
6th date should be sufficient.

Let me know.

Thanks.

Scott

Stephen C. Ross 1
Assistant General Counsel

Energy, Minerals and Natural Resources Department

Qil Conservation Commission

1220 S. St. Francis Dr.

Santa Fe, New Mexico 87505

(505) 476-3451
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PLEASE REPLY TO SANTA FE

* NEW MEXICO BOARD OF SPECIALIZATION RECOGNIZED SPECIALIST IN NATURAL RESOURCES - OiL & GAS LAW
** NEW MEXICO BOARD OF SPECIALIZATION RECOGNIZED SPECIALIST IN REAL ESTATE LAW

HAND-DELIVERED

Hon. Margaret Kegel

First Judicial District Court

August 9, 2002 ;

Judge Steve Herrera Judicial Comple)z .
Grant & Catron
Santa Fe, New Mexico 87504-2268

David H. Arrington Oil and Gas, Inc. v. New Mexico Oil Conservation Commission;
1* Judicial District Cause No. D-101-CV-2002-1391

Dear Judge Kegel:

In accordance with LR1-306(G), enclosed is a motion briefing package consisting of (1)
Arrington’s Motion For Temporary Stay Pending Consolidation, (2) TMBR/Sharp Drilling, Inc.’s
Response, and (3) the New Mexico Oil Conservation Commission’s Response. I do not intend to file
a reply brief and therefore, this matter is ready for your consideration. [ understand the motion is set
for hearing on August 28, 2002 at 11:00 a.m.

Thank you for your attention to this matter.

Very truly yours,

J. Scott Hall

JSH/kam
Enclosures a/s



Hon. Margaret Kegel
August 9, 2002
Page 2.

cc: Steve Ross, Esq. NMOCC Counsel
~ W. Thomas Kellahin
Susan Richardson Attorneys for TMBR/Sharp Drilling, Inc.
James Bruce, Esq. Attorney for Ocean Energy, Inc.
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NEW MEXICO ENERGY, MINERALS and
NATURAL RESOURCES DEPARTMENT

GARY E. JOHNSON Lori Wrotenbery
Governor Director
Betty Rivera : Qil Conservation Division
Cabinet Secretary

August 7, 2002

J. Scott Hall
P.O. Box 1986
Santa Fe, New Mexico 87504

Re: David H. Arrington Oil And Gas, Inc. v. The New Mexico Oil Conservation
Commission, Santa Fe County Cause No. D-101-CV-2002-1391

Dear Scott,

Please find enclosed two copies of the Commission's response to the Motion to Stay Pending
Consolidation. In accordance with the package procedure described in LR1-306(G), please
submit the response to the Court at the appropriate time.

Please feel free to give me a call if you have any questions.

Sincerely,

Stephen C. Ross
Assistant General Counsel

Cc (w/enclosures):
James Bruce
W. Thomas Kellahin
Emest L. Carroll
Susan R. Richardson
Richard Montgomery

Oil Conservation Division * 1220 South St. Francis Drive * Santa Fe, New Mexico 87505
*Phone: (505) 476-3440 * Fax (505) 476-3462 * http://www.emnrd.state.nm.us
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ENDORSED
First Judicial District Court

FIRST JUDICIAL DISTRICT COURT AUG 0 8 2002

COUNTY OF SANTA FE Sania Fe, Rio Arriba &
STATE OF NEW MEXICO 5% Aierics Counties

'DAVID H. ARRINGTON OIL AND GAS, INC.

Appellant,
No. D-101-CV-2002-1391
\A '
THE NEW MEXICO OIL CONSERVATION
COMMISSION :
Appellee.

RESPONSE TO MOTION FOR TEMPORARY STAY PENDING
CONSOLIDATION

COMES NOW Appellee, the New Mexico Oil Conservation Commission, by and
through its attorney of record Stepﬁen C. Ross, Special Assistant Attorney General, and
for its Response to Appellant's Motion for a Temporary Stay Pending Consolidation of
Appellant, states as follows:

1. Appellant has moved this Court to stay its own appeal in this matter so that
four additional administrative matters pending before the Oil Conservation Division
(hereinafter referred to as "the Division") can work their way through the administrative
process and be consolidated with this case at some unspecified time in the future. This
unprecedented motion has no basis in the relevant statutes governing this appeal (NMSA
1978, §§ 70-2-25 and 39-3-1.1) or the Rules of Civil Procedure, particularly Rule 1-074,
NMRA, and should be denied.

2. This appeal is taken from an order of the New Mexico Oil Conservation
Commission (hereinafter referred to as “the Commission™). The Commission is a three-

member body created by the Oil and Gas Act. See NMSA 1978, § 70-2-4 (Repl. 1995).



The principal responsibilities of the Commission are the conservation of oil and natural
gas and the prevention of waste. See NMSA 1978, § 70-2-6.

3. The Order at issue is Order No. 11700-B, issued on April 26, 2002. Order No.
11700-B is contained in the Record on Appeal at pages 1-8. In the order, the
Commission found that two permits to drill natural gas wells in Lea County, New Mexico
had been improperly granted to Appellant.

4. The Commission Based its ruling in-paﬁ on a ruling of the Fifth Judicial
District Court that Appellant’s mineral interests were not valid. See Record on Appeal, at
394-95 (decision of Judge Clingman); Order No. R-1 i700-B, 9922, 28 and 29.

However, the Oil and Gas Regulations (19 NMAC) clearly specify that only an
"operator" may be granted a Permit to Drill an oil or natural gas well. See 19 NMAC
15.M.1101.A, 19.15.3.102 NMAC. An "operator" is a person who is "duly authorized"
and "is in charge of the development of a lease or the operation of a producing property."
NMAC 19.15.1.7.0(8). In this case, the Division had issued permits to drill to Appellant
on the assumption that it was duly authorized and was in charge of development of the
lease. See Order No. R-11700-B, Record on Appeal at 1-7. The District Court's ruling
made it clear that Appellant had no such authority. The Commission therefore ruled that
Appellant had no authority over the tracts in question, could not be an "operator" under
the Oil and Gas Regulations, and should not have been granted a permit to drill.! See

Order No. R-11700-B at {7 22, 28 and 29 (Record on Appeal at 4-6). The Commission's

' The Commission expressly found that it lacked the jurisdiction to determine the validity of any title or the
validity or any oil and gas lease and that jurisdiction over such matters resided in the courts of the State of
New Mexico. See Order No. R-11700-B, § 27, Conclusion of Law (Record on Appeal at 6, 7).



order thus stands for the proposition that a party should not be permitted by the
Commission to drill a well to access mineral interests belonging to someone else. Id.

5. The four administrative proceedings Appellant proposes to consolidate are
very different. Those proceédings ih_volve applications by various parties for
"compulsory pooling" of all interests in two spacing units’ to a single operator for
drilling. See NMSA 1978, § 70-2-17(C). A compulsory pooling order permits an
operator to operaté a well despite the fact that the operator does not own all of the
relevant mineral interests in a designated unit and cannot obtain consent of the various
interest owners. The interests are "pooléd" to the well of the operator and the interest
owners share in the production with the operator. Id. Pooling is necessary to ensure that
a well is drilled and resources recovered despite the inability of various interest owners to
agree on the terms and conditions of drilling and the subsequent production. Id.

6. Appellant moves this Court to stay the appeal so that these fqur matters can
work their way through the administrative process and finally arrive in this Court.
Apparently at that point, Appellant then proposes to file another motion to consolidate
those matters with this appeal. However, there is no basis for this highly unusual
request, particularly as the four compulsory pooling cases are still at the administrative
level. To stay this appeal to await those cases would circumvent important requirements

of Rule 1-042 of the Rules of Civil Procedure.

? A spacing unit is an area of specified acreage that represents the acreage that can be drained by a single
well, and governs how many wells can be placed on a given tract. See NMSA 1978, § 70-2-12(10); 19
NMAC 15.H.605(B)("Well Acreage and Location Requirements"). In this case, a spacing unit is 320 acres.
See Order No. R-11700-B, § 12 (RA at 3).



7. NMRA 2002, Rule 1-042 provides that an action "pending before the court"”
may be consolidated for a joint hearing or trial with another "pending" action when the
two actions “involv{e] a common question of law or fact ...":

A. Consolidation. When actions involving a common question of
law or fact are pending before the court, it may order a joint hearing or
trial of any or all the matters in issue in the-actions; it may order all the
actions consolidated; and it may make such orders concerning proceedings
therein as may tend to avoid unnecessary costs or delay.

8. Onits face',Rule 1-042 does not permit consolidation of matters that are not
"pending before the Court.” The four compulsory pooling matters are not before the
Court (or even the Commission at this stage). Instead, they are currently pending before

3 Before the compulsory pooling matters can reach this

the Oil Conservation Division.
Court, all of the following must occur: (1) an adverse order of the Oil Conservation
Division; (2) an appeal de novo to the Commission pursuant to NMSA 1978, § 70-2-13;
(3) an adverse Commission order after heaﬁng; (4) a denial of a motion for rehearing
pursuant to NMSA 1978, § 70-2-25(A); and (5) the filing of an appeal to this Court
pursuant to NMSA 1978, §§ 70-2-25(B) and 39-3-1.1.

9. The device Appellant intends to employ to avoid the "pending case"
requirement of Rule 1-042 is the stay "pending" a motion to consolidate (which will
apparently be filed at some indeterminate time in the future) when (and if) the
administrative matters reach this Court.

10. There is simply no basis for using a stay to permit administrative matters to

"catch up" so that they can be consolidated. Certainly, no basis for such an unorthodox

? The Division is a part of the Energy, Minerals & Natural Resources Department. NMSA 1978, § 70-2-5.
The Division employs hearing examiners, hears disputed matters in an administrative adjudicatory context,
and makes it own orders. NMSA 1978, §§ 70-2-13. Decisions of the Division may be appealed de novo to
the Commission. Id. This appeal started with applications filed by TMBR/Sharp Drilling, and the
Division's decisions were appealed de novo to the Commission.



procedure exists in the relevant Supfeme Court Rules governing this appeal or in the
relevant appeal statues. See Rule 1-062(A)(stay of judgment unless stayed), Rule 1-
062(D)(stay of order below upoh appeal after deposit of supersedeas bond), Rule 1-
062(E)(taking of an appeal by the state opefates as a stay), Rule 1-074(S)(stay of an order
of an administrative agency permitted only after a showiﬁg of likelihood to succeed on
the merits, irreparable harm, and lack of irreparable harms to others, and posting of a
surety or bond), NMSA 1978, §§ 70-2-25 and 39-3-1.1 (no stay provided for).

11. Not only is the "pending case" requirement not met, the requirement that the
cases to be consolidated involve a "common question of law or fact" of Rule 1-042 is also
lacking. The Commission was well aware of the differences between a dispute involving
a permit to drill and an application for compulsory pooling, and so stated in its Order in

this matter:

33. ... Anapplication for a permit to drill serves different objectives
than an application for compulsory pooling and the two proceedings
should not be confused. The application for a permit to drill is required to
verify that requirements for a permit are satisfied. For example, on receipt
of an application, the Division will verify whether an operator has
financial assurance on file, identify which pool is the objective of the well
so as to identify the proper well spacing and other applicable
requirements, ensure that the casing and cementing program meets
Division requirements and check the information provided to identify any
other relevant issues. The acreage dedication plat that accompanies the
application (form C-102) permits verification of the spacing requirements
under the applicable pool rules or statewide rules. Compulsory pooling is
related to these objectives in that compulsory pooling would not be needed

" in the absence of spacing requirements. 1 Kramer & Martin, The Law of
Pooling and Unitization, § 10.01 (2001) at 10-2. But its primary
objectives are to avoid the drilling of unnecessary wells and to protect
correlative rights. NMSA 1978, § 70-2-17(C).

Record on Appeal, at 6.



12. The four compulsory pooling cases are "related" to this appeal only in the
sense that they involve the same property and some of the same parties. Beyond this, as
~ the foregoing ’demonstrat,es, the cases are unrelated. This appeal involves essentially a
matter of law: whether Appellanf is an "operator" and therefore entitled to receive a
permit to drill. The resolution of that question in turn implicates a question of real
property law (which has been resolved against Appellant by the Fifth Judicial District
Court and res judicata in this procéeding) and proper application of the Oil and Gas
Regulations. Review of these issues implicates a particular standard of review on
appeal. See NMRA 2002, Rule 1-074(Q)(4)(whether the action of the agency was in
accord with law). The four compulsory pooling matters involve application of principles
of petroleum engineering and geology to determine the proper orientation of spacing
unit‘s and the application of these facts to the obligations under the Oil and Gas Act to
protect cprrelative rightsAand prevent waste. These issues, if ever presented to a Court for
review, would be governed by a whole record review to determine if substantial evidence
exists to support the decision. See NMRA 2002, Rule 1-074 (Q)(2)(whether agency's
decision, based on a whole record review, is supported by substantial evidence); NMSA
1978, § 39-3-1.1(D)(2)(same standard).

13. Without any pending case before the Court and without a common question
of law or fact, no grounds exist for a stay "pending consolidation."”

14. Moreover, Appellant's motion seeks relief that was denied repeatedly at the
administrative level, and at the very least should be a part of the assignment of error to be

reviewed by the Court, not a motion for direct relief.



15. Appellant attempted to delay or consolidate this matter at the administrative
matter on at least two previous occasions. See Record on Appeal at 413-18, 558-63, 640-
658. Each request ‘was denied. See Order No. R-11700-A (RA at 556-57)(denying
motion to continue); R-11700-B, decretal paragraph 3 (RA at 8). The Commission
decided to refuse the stay in this matter so as to avoid confusing the permitting matter

with the four cbmpulsory pooling matters:

32. On another issue, Arrington and Ocean Energy have both urged this
body to stay these proceedings pending the resolution of the applications
for compulsory pooling, arguing that a decision on those matters will
effectively resolve the issues surrounding the permits to drill.

33. Arrington and Ocean Energy's conclusion does not necessarily follow.
An application for a permit to drill serves different objectives than an
application for compulsory pooling and the two proceedings should not be
confused. The application for a permit to drill is required to verify that
requirements for a permit are satisfied. For example, on receipt of an
application, the Division will verify whether an operator has financial
assurance on file, identify which pool is the objective of the well so as to
identify the proper well spacing and other applicable requirements, ensure
that the casing and cementing program meets Division requirements and
check the information provided to identify any other relevant issues. The
acreage dedication plat that accompanies the application (form C-102)
permits verification of the spacing requirements under the applicable pool
rules or statewide rules. Compulsory pooling is related to these objectives
in that compulsory pooling would not be needed in the absence of spacing
requirements. 1 Kramer & Martin, The Law of Pooling and Unitization, §
10.01 (2001) at 10-2. But its primary objectives are to avoid the drilling
of unnecessary wells and to_protect correlative rights. NMSA 1978, § 70-
2-17(C).

34. It has long been the practice in New Mexico that the operator is free

~ to choose whether to drill first, whether to pool first, or whether to pursue
both contemporaneously. The Oil and Gas Act explicitly permits an
operator to apply for compulsory pooling after the well is already drilled.
See NMSA 1978, § 70-2-17(C) (the compulsory pooling powers of the
Division may be invoked by an owner or owners "... who has the right to
drill has drilled or proposes to drill a well [sic] ..."). Issuance of the
permit to drill does not prejudge the results of a compulsory pooling
proceeding, and any suggestion that the acreage dedication plat attached to
an application to drill somehow "pools" acreage is expressly disavowed.



If acreage included on an acreage dedication plat is not owned in common,
it is the obligation of the operator to seek voluntary pooling of the acreage
pursuant to NMSA 1978, § 70-2-18(A) and, if unsuccessful, to seek
compulsory pooling pursuant to NMSA 1978, § 70-2-17(C).

35. Thus, where compulsory pooling is not required because of voluntary
agreement or because of common ownership of the dedicated acreage, the
practice of designating the acreage to be dedicated to the well on the

“application for a permit to drill furthers administrative expedience. Once
the application is approved, no further proceedings are necessary. An
operator may first apply for a permit to drill a well and may thereafter pool
(on a voluntary or compulsory basis) separately owned tracts to the well.
Alternatively, the operator may first pool and later seek a permit to drill.
The two are not mutually exclusive, and there is no preferred
methodology.

Order No. R-11700-B (RA at 6-7).

16. These paragraphs are probably going to be the primary focus of Appellant's
appeal, particularly because the other core principle of the Commission's order (that one
cannot drill on someone else's property) cannot be legitimately attacked. The
Commission has experience, technical competence and specialized knowledge dealing
with complex matters relating the regulation of exploration and production of oil and

natural gas, and the arcane rules that govern such operations. See Viking Petroleum v.

Oil Conservation Commigsion, 100 N.M. 451, 672 P.2d 280 (1983). The Commission

knew that the compulsory poolihg matters were unrelated to the permit matter, and knew
that it would be confusing and unwieldy to deal with the two matters simultaneously, and
therefore declined.

17. Therefore, the Commission's decision to deny Appellant's many requests to
stay or consolidate the separate matters should be accorded deference by the Court.
Furthermore, the Commission's procedural decisions should be reviewed under a

deferential standard of review. The Oil and Gas Act specifically delegateé to the



Commission authority to manage its procedural affairs. NMSA 1978, § 70-2-7 (Repl.
1995) (the division shall prescribe by rule its rules of order or procedure in hearings).

And courts invariably give deference to administrative agencies on purely procedural

matters. See e.g. In the Matter of the Otero County Electric Cooperative, 108 N.M. 462,

774 P.2d 1050 (1989); Mobil Oil Exploration & Producing S.E. v. United Distribution

Companies, 498 U.S. 211, 112 L.Ed.2d 636, 111 S.Ct. 615 (1991); Vermont Yankee

Nuclear Power Corp. v. Natural Résources Defense Council, 435 U.S. 519, 55 L.Ed.2d

460, 98 S.Ct. 1197 (1978); Northern Border Pipeline Co. v. Federal Energy Regulatory

Comm'n, 129 F.3d 1315, 1319 (D.C. Cir. 1997); United States v. Jenks, 22 F.3d 1513,

1518 (10th Cir. 1994), after remand 129 F.3d 1348 (10th Cir. 1997); American Airlines

Inc. v. Civil Aeronautiés Board, 495 F.2d 1010 (D.C. Cir. 1974). See also Fasken v. Oil
Conservation Commission, 87 N.M. 292, 293, 532 P.2d 588 (1975)(expertise of the
Commission in dealing with technical matters entrusted to it by the Oil and Gas Act
should be accorded "special weight and credence").

18. What should be obvious from the foregoing is that Appellant's motion for a
stay of unlimited duration may not be what it seems, and may in fact be a tactic to avoid
the Commission's Order altogether without ever addressing it directly through this
appeal. Furthermore, the motion, by seeking relief that the Commission has already
twice dem'ed‘and which presumably will be an assignment of error on appeal, seems also
to seek to avoid direct review of the Commission's decisions on appeal by substituting a
Court order. Either goal seems improper.

19. Hints that these are indeed the tactics being employed are present in

Appellant's motion. For example, Appellant claims that resolution of the compulsory



pooling matters will "obviate" the need to litigate this matter further, apparently as-an
independent basis fbr its motion, and apparently represents an argument fof an indefinite
stay. If Appellant disagrees with Order No. R-11700-B, the matter should be briefed and
presented to this Court for review. If Appellant believes that the resolution of the four
pending compulsory pooling cases truly "obviate” Order No. R-11700-B, then there is no
need for this appeal, partiéularly since the Commission retained jurisdiction to address
any changes in the Fifth Judicial District Court's ruling on the property issue. There is no
" "middle ground," where the Appellant's own appeal is stayed indefinitely without
decision.

20. For the aforementioned reasons, Appellant's motion to stay its own appeal in
this matter "pending consolidation" should be denied.

Respectfully Submitted:

I

Stephen C. Ross

Special Assistant Attorney General
Oil Conservation Commission
1220 S. St. Francis Drive

Santa Fe, New Mexico 87505
(505) 476-3451 (telephone)

(505) 476-3462 (facsimile)
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Counsel for Appellee; the New Mexico Oil Conservation Commission, hereby
certifies that a copy of th1s document was mailed to counsel listed below, this M day
of August, 2002:

J. Scott Hall

Miller, Stratvert & Torgerson P.A.
P.0O. Box 1986 -

Santa Fe, New Mexico 87504

Emest L. Carroll

Losee, Carson, Haas & Carroll, P.A.
311 West Quay Avenue

P.O. Box 1720

Artesia, New Mexico 88211-1720

W. Thomas Kellahin

Kellahin & Kellahin

P.O. Box 2265

Santa Fe, New Mexico 87504-2265

Susan R. Richardson

Richard Montgomery

Cotton, Bledsoe, Tighe & Dawson
500 West Illinois, Suite 300
Midland, Texas 79701

James Bruce
P.O. Box 1056
Santa Fe, New Mexico 87504-1056

Respectfully Submitted:

D

Stephen C. Ross

Special Assistant Attorney General
Oil Conservation Commission
1220 S. St. Francis Drive

Santa Fe, New Mexico 87505
(505) 476-3451 (telephone)

(505) 476-3462 (facsimile)
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ENDORSED
First Judicial District Court

FIRST JUDICIAL DISTRICT COURT AUG 0 8 2002

COUNTY OF SANTA FE

STATE OF NEW MEXICO Santa Fe, Rio Arriba &

Los Alamos Counties
8

'DAVID H. ARRINGTON OIL AND GAS, INC.

Appellant,
No. D-101-CV-2002-1391
V. '
THE NEW MEXICO OIL CONSERVATION
COMMISSION :
' Appellee.

RESPONSE TO MOTION FOR TEMPORARY STAY PENDING
CONSOLIDATION

COMES NOW Appellee, the New Mexico Oil Conservation Commission, by and
through its attorney of record Stephen C. Ross, Special Assistant Attorney General, and
for its Response to Appellant's Motion for a Temporary Stay Pending Consolidation of
Appellant, states as follows:

1. Appellant has moved this Court to stay its own appeal in this matter so that
four additional administrative matters pending before the Oil Conservation Division
(hereinafter referred to as "the Division") can work their way through the administrative
process and be consolidated with this case at some unspecified time in the future. This
unprecedented motion has no basis in the relevant statutes governing this appeal (NMSA
1978, §§ 70-2-25 and 39-3-1.1) or the Rules of Civil Procedure, particularly Rule 1-074,
NMRA, and should be denied. |

2. This appeal is taken from an order of the New Mexico Oil Conservation
Commission (hereinafter referred to as “the Commission™). The Commission is a three-

member body created by the Oil and Gas Act. See NMSA 1978, § 70-2-4 (Repl. 1995).



The principal responsibilities of the Commission are the conservation of oil and natural
gas and the prevention of waste. See NMSA 1978, § 70-2-6.

3. The Order at issue is Order No. 11700-B, issued on April 26, 2002. Order No. |
11700-B is contained in the Record on Appeal at pages 1-8. In the order, the
Commission found that two permits to drill natural gas wells in Lea County, New Mexico
had been improperly granted to Appellant.

4. The Commission based its ruling in-part on a ruling of the Fifth Judicial
District Court that Appellant’s mineral interests were not valid. See Record on Appeal, at
394-95 (decision of Judge Clingman); Order No. R-1 i700-B, 9922, 28 and 29.

However, the Oil and Gas Regulations (19 NMAC) clearly specify that only an
"operator" may be granted a Permit to Drill an oil or natural gas well. See 19 NMAC
15.M.1101.A, 19.15.3.102 NMAC. An "operator" is a person who is "duly authorized"
and "is in charge of the development of a lease or the operation of a producing property."
NMAC 19.15.1.7.0(8). In this case, the Division had issued permits to drill to Appellant
on the assumption that it was duly autﬁoﬁzed and was in charge of development of the
lease. See Order No. R-11700-B, Record on Appeal at 1-7. The District Court's ruling
made it clear that Appellant had no such authority. The Commission therefore ruled that
Appellant had no authority over the tracts in question, could not be an "operator" under
the Oil and Gas’ Regulations, and should not have been granted a permit to drill.! See

Order No. R-11700-B at 9§ 22, 28 and 29 (Record on Appeal at 4-6). The Commission's

' The Commission expressly found that it lacked the jurisdiction to determine the validity of any title or the
validity or any oil and gas lease and that jurisdiction over such matters resided in the courts of the State of
New Mexico. See Order No. R-11700-B, §27, Conclusion of Law (Record on Appeal at 6, 7).



order thus stands for the proposition that a party should not be permitted by the
Commission to drill a well to access mineral interests belonging to someone else. 1d.

5. The four administrative proceedings Appellant proposes to consolidate are
very different. Those procéedings involve applications by various parties for
"compulsory pooling" of all interests in two spacing units® to a single operator for
drilling. See NMSA 1978, § 70-2-17(C). A compulsory pooling order permits an
operator to operaté ‘a well despite the fact that the operator does not own all of the
relevant mineral interests in a designated unit and cannot obtain consent of the various
interest owners. The interests are "pooled" to the well of the operator and the interest
owners share in the production with the operator. Id. Pooling is necessary to ensure that
a well is drilled and resources recovered despite the inability of various interest owners to
agree on the terms and .conditions of drilling and the subsequent production. Id.

6. Appellant moves this Court to stay the appeal so that these four matters can
work their way through the administrative process and finally arrive in this Court.
Apparently at that point, Appellant then proposes to file another motion to consolidate
those matters with this appeal. However, there is no basis for this highly unusual
request, particularly as the four conipulsory pooling cases are still at the administrative
level. To stay this appeal to await those cases would circumvent important requirements

of Rule 1-042 of the Rules of Civil Procedure.

Z A spacing unit is an area of specified acreage that represents the acreage that can be drained by a single
well, and governs how many wells can be placed on a given tract. See NMSA 1978, § 70-2-12(10); 19
NMAC 15.H.605(B)("Well Acreage and Location Requirements"). In this case, a spacing unit is 320 acres.
See Order No. R-11700-B, § 12 (RA at 3).



7. NMRA 2002, Rule 1-042 provides that an action "pending before the court"
may be consolidated for a joint hearing or trial with another "pending" action when the
two actions “involv[e] a common question of law or fact ...":

A. Consolidation. When actions invdlving a common question of
law or fact are pending before the court, it may order a joint hearing or
trial of any or all the matters in issue in the actions; it may order all the
actions consolidated; and it may make such orders concerning proceedings
therein as may tend to avoid unnecessary costs or delay.

8. On its face, Rule 1-042 does not permit consolidation of matters that are not
"pending before th¢ Court." The four compulsory pooling matters are not before the
Court (or even the Commission at this stége). Instead, they are currently pending before
the Oil Conservation Division.> Before the compulsory pooling matters can reach this
Court, all of the following must occur: (1) an adverse order of the Oil Conservation
Division; (2) an appeal de novo to the Commission pursuant to NMSA 1978, § 70-2-13;
(3) an adverse Commission order after heaﬁng; (4) a denial of a motion for rehearing
pursuant to NMSA 1978, § 70-2-25(A); and (5) the filing of an appeal to this Court
pursuant to NMSA 1978, §§ 70-2-25(B) and 39-3-1.1.

9. The device Appellant intends to employ to avoid the "pending case"
requirement of Rule 1-042 is the stay "pending" a motion to consolidate (which will
apparently be filed at some indeterminate time in the future) when (and if) the
administrative matters reach this Court.

10. There is simply no basis for using a stay to permit administrative matters to

"catch up" so that they can be consolidated. Certainly, no basis for such an unorthodox

3 The Division is a part of the Energy, Minerals & Natural Resources Department. NMSA 1978, § 70-2-5.
The Division employs hearing examiners, hears disputed matters in an administrative adjudicatory context,
and makes it own orders. NMSA 1978, §§ 70-2-13. Decisions of the Division may be appealed de novo to
the Commission. Id. This appeal started with applications filed by TMBR/Sharp Drilling, and the
Division's decisions were appealed de novo to the Commission.

4



procedure exists in the relevant Supreme Court Rules governing this appeal or in the
relevant appeal statues. See Rule 1-062(A)(stay of judgment unless stayed), Rule 1-
062(D)(stay of order below upon appeal after deposit of supersedeas bond), Rule 1-
062(E)(taking of an appeal by the state opefates as a stay), Rule 1-074(S)(stay of an order
of an administrative agency permitted only after a showing of likelihood to succeed on
the merits, irreparable harm, and lack of irreparable harms to others, and posting of a
surety or bond), NMSA 1978, §§ 70-2-25 and 39-3-1.1 (no stay provided for).

11. Not only is the "pending case" requirement not met, the requirement that the
cases to be consolidated involve a "common question of law or fact" of Rule 1-042 is also
~lacking. The Commission was well aware of the differences between a dispute involving
a permit to drill and an application for compulsory pooling, and so stated in its Order in

this matter:

33. ... An application for a permit to drill serves different objectives
than an application for compulsory pooling and the two proceedings
should not be confused. The application for a permit to drill is required to
verify that requirements for a permit are satisfied. For example, on receipt
of an application, the Division will verify whether an operator has
financial assurance on file, identify which pool is the objective of the well
so as to identify the proper well spacing and other applicable
requirements, ensure that the casing and cementing program meets
Division requirements and check the information provided to identify any
other relevant issues. The acreage dedication plat that accompanies the
application (form C-102) permits verification of the spacing requirements
under the applicable pool rules or statewide rules. Compulsory pooling is
related to these objectives in that compulsory pooling would not be needed

* in the absence of spacing requirements. 1 Kramer & Martin, The Law of
Pooling and Unitization, § 10.01 (2001) at 10-2. But its primary
objectives are to avoid the drilling of unnecessary wells and to protect
correlative rights. NMSA 1978, § 70-2-17(C).

Record on Appeal, at 6.



12. The four compulsory pooling cases are "related" to this appeal only in the
sense that they involve the same property and some of the same parties. Beyond this, as
~ the foregoing ‘demonstrates, the cases are unrelated. This appeal involves essentially a
matter of law: whether Appellant is an "operator" and therefore entitled to receive a
permit to drill. The resolution of that question in turn implicates a question of real
property law (which has been resolved against Appellant by the Fifth Judicial District
Court and res judicata in this procéeding) and proper application of the Oil and Gas
Regulations. Review of these issues implicates a particular standard of review on
appeal. See NMRA 2002, Rule 1-074(Q)(4)(whether the action of the agency was in
accord with law). The four compulsory pooling matters involve application of principles
of petroleum engineering and geology to defermine the proper orientation of spacing
uni’;s and thé application of these facts to the obligations under the Oil and Gas Act to
protect correlative rights and prevent waste. These issues, if ever presented to a Court for
review, would be governed by a whole record review to determine if substantial evidence
exists to support the decision. See NMRA 2002, Rule 1-074 (Q)(2)(whether agency's
decision, based on a whole record review, is supported by substantial evidence); NMSA
1978, § 39-3-1.1(D)(2)(same standard).

13. Without any pending case before the Court and without a common question
of law or fact, no grounds exist for a stay "pending consolidation."”

14. Moreover, Appellant's motion seeks relief that was denied repeatedly at the
administrative level, and at the very least should be a part of the assignment of error to be

reviewed by the Court, not a motion for direct relief.



15. Appellant attempted to delay or consolidate this matter at the administrative
matter on at least two previous occasions. See Record on Appeal at 413-18, 558-63, 640-
658. Each request .was denied. See Order No. R-11700-A (RA at 556-57)(denying
motion to continue); R-11700-B, decretal paragraph 3 (RA at 8). The Commission
decided to refuse the stay in this matter so as to avoid confusing the permitting matter
with the four compulsory pooling matters:

32. On another issue, Arrington and Ocean Energy have both urged this
body to stay these proceedings pending the resolution of the applications
for compulsory pooling, arguing that a decision on those matters will
effectively resolve the issues surrounding the permits to drill.

33. Arrington and Ocean Energy's conclusion does not necessarily follow.
An application for a permit to drill serves different objectives than an
application for compulsory pooling and the two proceedings should not be
confused. The application for a permit to drill is required to verify that
requirements for a permit are satisfied. For example, on receipt of an
application, the Division will verify whether an operator has financial
assurance on file, identify which pool is the objective of the well so as to
identify the proper well spacing and other applicable requirements, ensure
that the casing and cementing program meets Division requirements and
check the information provided to identify any other relevant issues. The
acreage dedication plat that accompanies the application (form C-102)
permits verification of the spacing requirements under the applicable pool
rules or statewide rules. Compulsory pooling is related to these objectives
in that compulsory pooling would not be needed in the absence of spacing
requirements. -1 Kramer & Martin, The Law of Pooling and Unitization, §
10.01 (2001) at 10-2. But its primary objectives are to avoid the drilling
of unnecessary wells and to_protect correlative rights. NMSA 1978, § 70-
2-17(C).

34. It has long been the practice in New Mexico that the operator is free

~ to choose whether to drill first, whether to pool first, or whether to pursue
both contemporaneously. The Oil and Gas Act explicitly permits an
operator to apply for compulsory pooling after the well is already drilled.
See NMSA 1978, § 70-2-17(C) (the compulsory pooling powers of the
Division may be invoked by an owner or owners "... who has the right to
drill has drilled or proposes to drill a well [sic] ..."). Issuance of the
permit to drill does not prejudge the results of a compulsory pooling
proceeding, and any suggestion that the acreage dedication plat attached to
an application to drill somehow "pools" acreage is expressly disavowed.



If acreage included on an acreage dedication plat is not owned in common,
it is the obligation of the operator to seek voluntary pooling of the acreage
pursuant to NMSA 1978, § 70-2-18(A) and, if unsuccessful, to seek
compulsory pooling pursuant to NMSA 1978, § 70-2-17(C).

35. Thus, where compulsory pooling is not required because of voluntary
agreement or because of common ownership of the dedicated acreage, the
practice of designating the acreage to be dedicated to the well on the
application for a permit to drill furthers administrative expedience. Once
the application is approved, no further proceedings are necessary. An
operator may first apply for a permit to drill a well and may thereafter pool
(on a voluntary or compulsory basis) separately owned tracts to the well.
Alternatively, the operator may first pool and later seek a permit to drill.
The two are not mutually exclusive, and there is no preferred
methodology.

Order No. R-11700-B (RA at 6-7).

16. These paragraphs are probably going to be the primary focus of Appellant's
appeal, particularly because the other core principle of the Commission's order (that one
cannot drill on someone else's property) cannot be legitimately attacked. The
Commission has experience, technical competence and specialized knowledge dealing
with complex matters relating the regulation of exploration and production of oil and

natural gas, and the arcane rules that govern such operations. See Viking Petroleum v.

Qil Conservation Commission, 100 N.M. 451, 672 P.2d 280 (1983). The Commission

knew that the compulsory pooliﬁg matters were unrelated to the permit matter, and knew
that it would be confusing and unwieldy to deal with the two matters simultaneously, and
therefore declined.

17. Therefore, the Commission's decision to deny Appellant's many requests to
stay or consolidate the separate matters should be accorded deference by the Court.
Furthermore, the Commission's procedural decisions should be reviewed under a

deferential standard of review. The Oil and Gas Act specifically delega‘_teé to the



Commission authority to manage its procedural affairs. NMSA 1978, § 70-2-7 (Repl.
1995) (the division shall prescribe by rule its rules of order or procedure in hearings).
And courts invariably give deferénce to administrative agencies on purely procedural

matters. See e.g. In the Matter of the Otero County Electric Cooperative, 108 N.M. 462,

774 P.2d 1050 (1989); Mobil Oil Exploration & Producing S.E. v. United Distribution

Companiés, 498 U.S. 211,112 L.Ed.2d 636, 111 S.Ct. 615 (1991); Vermont Yankee

Nuclear Power Corp. v. Natural Résources Defense Council, 435 U.S. 519, 55 L.Ed.2d

460, 98 S.Ct. 1197 (1978); Northern Border Pipeline Co. v. Federal Energy Regulatory

Comm'n, 129 F.3d 1315, 1319 (D.C. Cir. 1997); United States v. Jenks, 22 F.3d 1513,

1518 (10th Cir. 1994), after remand 129 F.3d 1348 (10th Cir. 1997); American Airlines

Inc. v. Civil Aeronautfcs Board, 495 F.2d 1010 (D.C. Cir. 1974). See also Fasken v. Qil
Conservation Commission, 87 N.M. 292, 293, 532 P.2d 588 (1975)(expertise of the
Commission in dealing with technical matters entrusted to it by the Oil and Gas Act
should be accorded "special weight and credence").

18. What should be obvious from the foregoing is that Appellant's motion for a
stay of unlimited duration may not be what it seems, and may in fact be a tactic to avoid
the Commission’s Order altogether without ever addressing it directly through this
appeal. Furthermore, the motion, by seeking relief that the Commission has already
twice denied and which presumably will be an assignment of error on appeal, seems also
to seek to avoid direct review of the Commission's decisions on appeal by substituting a
Court order. Either goal seems improper. |

19. Hints that these are indeed the tactics being employed are present in

Appellant's motion. For example, Appellant claims that resolution of the compulsory



pooling matters will "obviate"” the need to litigate this matter further, apparently as an
independent basis for its motion, and apparently represents an argument for an indefinite
stay. If Appellant disagrees with Order No. R-11700-B, the matter should be briefed and
presented to this Court for review. If Appellant believes that the resolution of the four
pending compulsory pooling cases truly "obviate” Order No. R-1 1700-B, then there is no
need for this appeal, partibularly since the Commission retained jurisdiction to address
any changes in the Fifth Judicial District Court's ruling on the property issue. There is no
" "middle ground,” where the Appellant's own appeal is stayed indefinitely without
decision.

20. For the aforementioned reasons, Appellant's motion to stay its own appeal in
this matter "pendiﬁg consolidation" should be denied.

Respectfully Submitted:

F2

Stephen C. Ross

Special Assistant Attorney General
il Conservation Commission
1220 S. St. Francis Drive

Santa Fe, New Mexico 87505
(505) 476-3451 (telephone)

(505) 476-3462 (facsimile)
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Counsel for Appellee, the New Mexico Oil Conservation Commission, hereby
certifies that a copy of ﬂﬁs document was mailed to counsel listed below, this _83_’1\ day
of August, 2002:

J. Scott Hall

Miller, Stratvert & Torgerson P.A.
P.O.Box 1986

Santa Fe, New Mexico 87504

Emest L. Carroli

Losee, Carson, Haas & Carroll, P.A.
311 West Quay Avenue

P.O. Box 1720

Artesia, New Mexico 88211-1720

W. Thomas Kellahin

Kellahin & Kellahin

P.O. Box 2265

Santa Fe, New Mexico 87504-2265

Susan R. Richardson

Richard Montgomery

Cotton, Bledsoe, Tighe & Dawson
500 West Illinois, Suite 300
Midland, Texas 79701

James Bruce

P.O. Box 1056
Santa Fe, New Mexico 87504-1056

Respectfully Submitted:

D

Stéphen C. Ross

Special Assistant Attorney General
Oil Conservation Commission
1220 S. St. Francis Drive

Santa Fe, New Mexico 87505
(505) 476-3451 (telephone)

(505) 476-3462 (facsimile)
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. Post Orrice Box 2288 TELEFAX [SOB) #&2-2047
‘#ANTA FE, NEW MEXICO BT504-R268

*NEW MEXICO HOARD OF LEGAL PRECIALIEATION -
RECOGNIZRO SPECIALIAT IN THE AREA OF '
. NATURAL RESOURCES-Oll AND GAS (AW

b,

JASON KELLAMIN (RETIRED 199))

DATE: August 6, 2002 NUMBER OF PAGES: -13-

'TIME: “3:30 PM

C ' ' AN KK
TO: . Steve Ross, By
~OF:° . occ

FAX NO: 4763462 -

~ co
RE: TMBR/Sharp-Arringéghi

| Dear Steve: -
Attached is a draft §iresponse to Arrington’s motion to stay the Permit appeal.

~1.could never decide if Sct#els a day late filing Arrington’s appeal. I count he had 30

days from May 26th to fils;¢ Fhe appeal was filed on June 25th which appears to be the
last day. B _ '

Regards, " ¥
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COUNTY OF SANTA FE'':: :

% AND GAS, INC.
Avpeliilt;

e o No. D-101-CV-2002-1391

DAVID H. ARRINGTON]

'THE NEW MEXICO OHPONSERVATION COMMISSION

MBR/SHARP DRILLING, INC.
" 4% RESPONSE TO

5 MOTION FOR TEMPORARY STAY
G CONSOLIDATION

" the New Mexico Oil Conséﬁwﬁon Commission (“Commlssxon") opposes the motion of

 David H. Arrington Oil aﬁ&'-Gas Inc. (" Arnngwn") to stay Arrington’s appeal of .

, 'Commlssmn Order R-11 . ,pendmg the Commission’s decision in four (4) New
. Mexico Ojl Conservation $ion ("Division") cases still pcndmg before the Division’s
. hearing examiner, and in sgmm:t of its opposition states:
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ARR]NGT@N’S MOTION IS AN ATTEMPTING
. TO PREIWPT THE APPELLATE PROCESS
- On' four (4) prior odensaons, Arrington has sought and has been.denied the
consolidation of the TMBR/SharpAmngton dispute over the issuance by the Division of
_‘permits to drill ("the_ Pcnmt Gases") with four subsequently filed compulsory pooling

cascs which were heéard by the Div1sxon on May 17-18, 2002 and have not yet reached
. .the Commission (the Poolmg.Cascs")

Amngton 8 appeal to this Court raises three (3) issues® with the core issuc
' bemg its contention that theCommlsslon cannot separately hear and decide the Permit
- Cases from the Poohng Cascs

Instead of pumumg ntsappeal Arrington’s motion attempts to have the Court delay
' the appeal of the Permit Cases until such time, if and when, an appeal of the

.- Commission’s Order i m the four Pooling Cases reaches the Court. What Arrington is
attemptmg to do with this mbt:on is to delay the appeal of the Permit Casos and thereby

: acluqve the consohdanon of ﬂxe Permit Cases with the Pooling Cases.

. ' On March 26 2062 in Case 12731 and 12744 (DeNovo) Arrington argued

" - that the Permit Cages shauid ‘be consolidated with the Pooling Cases (sec Finding
(32) Order R—11700-B).k0n May 15, 2002, Arrington filed an Application for
Rehearing before the ‘Commission wluch argued this same issuc (Denied by

- Commission’s failure 10 grant within 10 days of filing. On March 21, 2001,
Arrington- filed a moziou to continue the Commission's hearing of the Permit

44444

they should be Jomed vmh the Permit cases.

2 Amngton $ 1sSuesm (a) that on July 31, 2001, when it filed for its APD,
Amngton ‘had a workmg interest ownership in the W/2 of Section 25 separate
from the Hamﬂtonlsmm disputed leases; (b) that the Commission committed

idateg: the Permit cases with the Pooling cases; (c) that the

Permit Cases mvolve"' sMinjsterial act which should have been decided in
connectmn w1th the P ing Cases.

-Page 2-
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| . .SWMARY OF PROCEEDINGS
| THE PERMIT CASES: ;-
o " This d;sputc mvolves permitting ofa gas well ("APD") to be drilled in Section
25, TI6S, R36E, Lea Coutff;:New Mexico for gas production from the Towssend-
‘Morrow Gas Pool, (creatsd§§ Otder R-4114 dated September 1, 1970) and from the
Townsend-Mississippi Gas 4661 (created by Ordér R-6328 dated May 1, 1980).

This dispute arosc wiign TMBR/Sharp filed two applications for penmt to drill -

Xal

- ("APDs") in an attempt to d@i@i\vo addmonal wells in accordance with the provisions of "

ng units included the disputed leasehold propemes and
confli \rp's APDs

L Seétion 70-2-17(A)'_: i1
L to prevent waste and o '

I ‘spacmg units for each pool 3

. *The Division alliW$ the.Operator to chose to dedicate the N/2, $/2, E/2 or
W/2 of a section to - y&wiell. The Division does not require that the Operator -
submit geologic ev:deﬁﬁe ‘10 establish the oriéntation selected as a pré-condition .

for obtaining the Divi¥ :’s appmval of an APD See Finding (34) Order R-
- H700-B - Co el A

-Page 3
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tor of any oil or gas well shall dedicate
isisin standard spacing or proration unit to an oxl

or gas well, lt&all be the obligation of the Operator...

obtain volunmﬁg;graements pooling said lands or mtercsts or

an order of the mvlsion pooling said lands...

“The Division requuesﬁ? NMAC 15.M.1101.A) that "before commencing dnlhng-
 or deepening operations, o Wore plugging a well back to another zone, the operator
must file a permit to db'sd’.” >(,’J:'hxs is Form C-101 and it must be accompanicd by Form
C-102 Well Location and Aiéage Dedicition Plat) Rule 19 NMAC 15.N.1102.A is
the Division rule which sta*‘- "Form C-102 is a dual purpose form used to show the
exact locgtxon of the we,l}_' the acreage dedicated thereto (emphasis addcd). The
'form is also used to show: % i)'ﬁvnership and status 6f cach Jease contained within the

',...

~ ona given lease. deslgnatiou .-.the majority owner wxll be sufficient. See Finding 33)
- and (35) Order R-11700-h.

Rule 19 NMAC 15 N& 02 B says all information required on Form C-102 shall -
"be ﬁlled out and certified by ko operator of the well except for the well Jocation on this

plat which is certified by a isional surveyor or engineér This Division Rule, as well

" as all Division rules, arc au%zed by NMSA, 1979, Section 70-2-11.A which states: .

"The division is hetmt empowered and it is its duty, to prevent waste

prohibited by this’ agfand to protect ¢correlative rights, as in this act

provided. To that cailfithe division is cmpowered to make and enforce

rules, regulations. M“mders, and to do whatever may be reasonably

necessary to cariy outiile purposes of this act, whether or not indicated or
. specified in any cctiatirhiereof.” See Finding (13) Order R-11700-B.

-Page 4-
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| On August 6 2001 and August 7, 2001, respectively, TMBR/Sharp filed two .
- APD’s with the Hobbs Oﬁ-‘i& of the Division requesting approval to drill:

. (a) its Blue Fin "25" Well No. 1 in Unit E and to dedicate it

to thc N/2 ‘of ‘Sex ion 25, T16S, R35E.

. (b) its Leavelle:-:;_:‘. 3" Well No. 1 in Unit G and to dcdxcate it
to thc E/2 of Ségs&on 23, T168, R3SE.
| On August 8, 2001 the Hobbs Ofﬁce of the Division denied the TMBR/Sharp
| " permits because Amngton alteady had conflicting permits on the acreage.
| On December 13, 20@1  the Division entered Order R-11700, refusing to approve
. TMBR/Sharp s APD becaus m__xmlluly 17 and July 30, 2001, respectwely, the Division
. ~ approved an APD for Amng&n for its:

clie Pragon "25" Well No. 1 for a spacing uniit
consisting of thérW/Z of Section 25

(a) n has demonstrated at least a colorable
' t would confer upon it a right to drill its.
18, "m0 basis exists to rcverse or overrule the

action of the mgtnct Supervisor in approving the Arrington
APDs ‘ '

® "@n The. nservation Division has no jurisdiction to
. determine alidity . of any title, or the wvalidity or

" continuation m, force and cffect of any oil and gas lease.
Exclusive jurisdiction of such matters res:des in the courts of
the State of Ne Mexico."

" On Dooember 27, A2601, the Lea County District Court, had exercnsed that

jurisdiction and' ruled mat " R/Sharp’s Hamjlton/Stokes leases are still valid and in

=Page 5~
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= cffcct and Amngton ] Hammbn/Stokcs top leascs are not in effect.
" " On March 26, 2002. ttxe Commission held a De Novo hearing concerning Order
- R-11700. -On April 26, 2002; the Comimission entered Order R-11700-B which rescinded
~ the Division’s approval of :_ngton s APD’s and ordered that the Division’s district
| supemsor approve TMBR/ s two APD’s filed in August 6 and 7, 2001,
a On May-1, 2002, € illiams, Supervisor of the Hobbs Office of the Division,
 voided the W/2 and E/2 ABBS of Arsington and granted the two APDs requested by
TMBR/Sharp in August of :&m On May 7, 2002, TMBR/Sharp, having voluntarily
consolidated 82 % of the w. g interest ownership in the N/2 of Section 25, commenced
' drilting its Blue Fin "25" Wo 1 in Unit E dedicated to the N/2 of Section 25, T16S,
- R3SE. While TMBR/Sharp 4§ been granted an order by the Lea County District Court
| - that. an event of force mam under Paragraph ____  of the Stokes/Hamilton leases
| oxisted which prevented it ﬁﬁm complying with the 180-day continuous drilling clause,
once the permlts to drill wcnb*granted time was of the essence to drill the next well in
g order to be in comphance, w@f the leases.
PORBING CASES:*
: p’s compulsory pooling case:
In accordanoe with mon 70-2-18(A), TMBR/Sharp has filed a dedication of

‘‘‘‘‘

- lands comprising a standardﬁmcmg unit N/2 Section 25 (Division Form C-102), Section
17-2-17(A) provides that 1f14h Operator who has drilled or proposes to drill a well on
said umt is unable to obbam*t:volunmry agreement, then it may have the Division pool
all intérest thhm the "spam or proration unit as a unit"._ (cmphasis added)

5 Order of the Homhmblc Gary Clingman dated

A dcscnpuon ofma four compulsory poohng cases is attached is Exhibit
A"

-Page 6-
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k On January 25 2001 ’lMBR/Sharp filed an application for compulsory pooling
i for the remairiing working inferest owners in the N/2 of Scction 25. In accordance with
| - NMSA (1979) Section 70-2—17 and Order R-11700-B, on May 7, 2002, TMBR/Sharp
- spudded the Bluc Fin 235 Weil No 1 after filing an application for compulsory pooling
- of the remaining working nltcmst owners in the N/2 of Section 25.
At the time of the hearing TMBR/Sharp controlled 82% of the working intest
ownership, Arringion coﬂu'éﬁ“éa'iG % and two partics who could not be located controlled
2% of the N/2 of Section 25 TMBR/Sharp has 100% of the working interest in the
NW/4 of Section 25, and 1ts mmpulsory pooling case is necessary in order to consolidate
" certain owners in the NE/4 of Section 25 to form a 320-acre spacing unit consisting of
-the N/2 of Section 25. At thehearmg, TMBR/Sharp presented geological and geophysical
' | evidence which demonstrated that the appropriate development of Section 25 is best
| _ accomphshcd by orientatio’ of the spacing units N/2 and S/2.
| TMBR/Sharp ongma.ny developed the concept for the exploration of Section 23,
| 24 25 and 26. (Big Tuna p:*ospect) The project started in 1991 and over time, over $7
million was spent on land gbologlcal and geophysical analysis, and drilling. Prior to
commencmg the Blue Fin 2;4 Well No. 1 in the SW/4 of Section 24, TMBR/Sharp
offered to Oceari a share of th&Blg Tuna Prospect on three different occasions, including
a January 31, 2001 meetingin Ocean s office in Houston, Texas.
© After being afforded +an ‘opportunity for a detailed review of TMBR/Sharp’s
geology, including its 3-D se:smxc ‘data, Ocean declined to participate based on its belief
- that the Chcster formatmn mld be structurally too low and therefore too wet (water
B saturatxon too hxgh to allow far commercial production of hydrocarbons.)
- By lease dated Mm 27, 2001, Asrington top leased the TMBR/Sharp's
. 'Hanulton/Stokes leases which cover lands in Section 23, 24, and 25, among others,
L Amngton was aware that MR/Sharp had obtained a drilling permit for the Blue Fin

-Page 7-
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24 Well No. 1'in Novembef«of 2000. On March 29, 2001, TMBR/Sharp spudded its

- Blue Fin 24 Well No. 1. in ﬁle SW/4 of Section 24. On June 29, 2002, TMBR/Sharp
complcted the. Blue Fm "24"

“Well No .1 for production from the Chester Formation.

- On July 24, 2002 Dayid H. Arrington personally told Jeff Phillips, President of

I TMBRISharp that TMBR/MP would not be able to timely drill wells in Section 23 or

25 necusary to perpetuate W Stokes/Hamilton leases. These leases have a 180 day

contmuanon dnllmg clause: Between wells. On July 19, 2001, Arrington obtained an

approved APD from the Diidén for its well to be drilled in Unit E and dedicated o the

w12 Secuon 25. Amngton m no intention of drilling a well but obtained its permit
. becausc it wanwd to block MR/Sharp from obtaining a competing permit which was

. ‘demed on August 8, 2001

| TMBR/Sharp was thq«ﬁrst ‘working interest owner to propose a well in Section 25.
" At the time of filing its Commifit ory pooling application, neither Ocean or Arrington had

) an interest of record in the wz of Section 25. Arrington had no interest in the W/2 of

Secnon 25. , N

_ Oceansfarm-xns
~ receive an interest in Ocean '#*vmous farm-ins in the SW/4 of Section 25 until November

14, 2001, L

p Deeﬁ?l two compulsory pooling cases:
- On July 19, 2001 v : on obtained an approved APD for its Triple Hackle

.”‘.Q ~

Drigon 25 Well No.1 dediw with the W/2 of Section 25. On January 24, 2002,

.Arrington proposed the. wem TMBR/Sharp. Some six months after the Permit Case
| :dlsputse on Fcbruary 2, Zﬂﬁ;! ‘and again on April 9, 2002, Ocean filed a compulsory
_ poolmg application with thwﬁvmon These cases were heard by the Division on May

e 16-17, 2002 and 'm0 order mw been entered by the Examiner.

-Page 8-
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Ocean’s A,compulsory:-., "ng applications are an attempt by Ocean to substitute
itslf for Arrington on the ABD approved by the Division on July 19, 2001. Ocean has
failed to take any reasonableuctlon to preclude its farm-ins from expiring on July 1,

2002, Its farm-ms contain fowe majeure clauses which arguably could offer protection

from expiration in appmpria&«.clrcumstances.

| On December 17, 206!1 Amngton, without notice to TMBR/Sharp, obtained an
| - ‘approved APD for his Glasssﬂye Midge 25 Well No.1 dedicated with the E/2 of Section
- 25, On Deoember 17, 2001; Amngton held no interest in the NE/4 of Section 25. It
' v-obtamed 1ts mterest from Huﬁ by assignment recorded on February 4, 2001. The SE/4
- of Section 25 is controlled: by Yates Petroleum Corporation. On March 26, 2002, the
- Commission held a hcanng Wncemmg Arrington’s APD for the W/2 of Section 25 and
R TMBR/Sharp s APD for the! N7'2 of Section 25.
At no ume durmg that hearing, did Arrington inform the Commission that
Artington claimed an approvad APD for the E/2 of Section 25 which would be in conflict
~ with the APD’s for the N/Z {TMBR/Sharp) then being decided by the Commission.
- Arrington has wawed any. dﬁm for a spacing unit consisting of the E/2 of Section 25 by
~its failure to raise this i msue atthe time of the Commission hearing. Moreover, once the
: -Commisisno. determined on’s Triple Hackle Dragon Well No 1 permit should be
- voided, TMBR/Sharp’s’ appﬁtwion for its Blue Fin 25 Well No 1. was granted.
~ More than nine (9) mmﬂns after the Permit Case dispute, on May 21, 2002,
'Amngton filed a compulm poohng application for the E/2 of Section 25 with the
. Division which proeeeded téf heanng on May 16, 2002. On May 1, 2001, the Division

canceled its approval of ‘Adtington’s APD for its Glass Eye Midge 25 Well No.1
dedxcated with the E/2 of Seman 25.

-Page 9-
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' Arnngton s motion wprcmxsed upon its misunderstanding of the Oil & Gas Act
‘ and its refusal to acccpt the ﬁict that the Commission has separated its well permitting

- ,prooess from the compulsury’pmlmg process,

" The fact that Si

Arnngton attempts to eomphcate the current proceedings before this Court by
claiming the Conumsslon w&ﬁn error the four (4) previous times it denied Arrington’s
 atteropts 0 join'the Pooling&ses with the Permit Cases.

The: dnllmg actmty pﬁ;ently being undertaken by TMBR/Sharp is the culmination
of an arduous adnumstrauva prmss that it has gone through at almost every level of
dccasxon malqng authority. oﬁhe Division, then the Commission and now the Court.

At every opportumty “Arrington asserts that the Permit Case dispute and the
Pooling Case dispute must bﬂ;eard contemporaneously and has yet to demonstrate any
statutory basis for its assertmns In fact, there are none. The Oil & Gas Act authorizes
the Division to’ scparate P&hng Cases from Permit Cases. There are wastc and
comlatlve rights issues’ mvo”}ved in the Permit Cases which are separate from the waste

~ and corrclatlve nghts 1ssues m‘volved in the Pooling Cases. See Finding (32-33) Order
) R-11700-B for an example
' Amngton s rellance t@()n Simms v. Mechem, 72 N.M. 186 (1963), is misplaced.
I : ,'(supra), required the Commission to make waste and
‘correlatxvc rights- ﬁndmgs m a compulsory pooling case does not mcan that a order
entered in thc Permit Cases' was 1mprov1dently issued.” Arrington also argucs that the
 issuance of is approval for aliapphcauon for permit to drill ("APD") is a ministerial, The
Court necd only refer to the Gommxssxon 8 order in this case to sec that approving an
A _APD _is part of the Dmsm . regulatory system established to "present waste and
" corrclative nghts" See Ordn' R-11700-B

-Page 10-
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’ Arrington takes every appomxmty to try and confuse the waste and correlative
. ?nghta issues addressed in c puls Yory poolmg cases with those found in the Permit Cases.

Commnssxon which rcjected ngton attempts to consolidate the Permit Cases with the

- Pooling Cascs Artington m%parently intent on rearguing this core issue of pooling in
~ whatever forum it can. ﬁmhAnd now, without benefit of allowing the Court the
appropnate ume to deal  ,';_ is core issue during the appeal process, Arrington seeks
" to have the Court issue.a M order that allows Arnngton to wms on appeal simply by
, | postponing the appeal of dxe«?ermit Case,

- Wherefore, Amngtaﬁ‘s motxon to stay should be denicd.

cthitly submmed

W. Thom$s Kcllahin
Kellahifgk: Kellahin
"P.O. MZZ!SS
Santa Fﬂ’iﬁew Mexico 87504
) 98824285 (Telephone)
(505) 9,‘, _:ﬁ“,ZO47 (Facsimilc)

Susany R&«ﬂichatdson
R:chardgim ‘R. Montgomery
Robert '!!., Sullivan
’ vagedsoe, Tighe, & Dawson, P.C.
sedllinois, Suite 300
P. 0. m2776
Mldlandiﬁ‘exas 79702-2776
(915) 6885782 (Telephono)
(918) 6&33672 (Facsimile)
rneyg:for TMBR/Sharp Drilling Inc.
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m'rIFICATE OF SERVICE

TN

il do

I certify that a true anﬁ eortcct copy of the foregoing pleading was transmitted by

* facsimile to counscl of rcom&ﬂus Tth day of August 2002, as follows:

J. Scott Hall Eﬂ]
Miller,. Su'atveﬁa& Torgerson P.A.
P. Q. Box 1988 -

Santa Fe, New:#exico 87504
Fax: 505-989-585 -
Attorneys for _' ppe

Stephen C. Ross;, Esq
Oil Conservatight:Commission

1220 South Sﬁt’ﬁancls Drive

Fax: 505- 476*3“2
Attorney for thﬁf Commxss:on

James Bruce, E%q '

P. O. Box 1053

Santa Fe, Ncw*Menco 87504
Fax: 505-982*251-51

Attorney for Gmm Rcsources

. W, Thomas Kellahin
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EXHIBIT "A"

The following four (4)‘¥aompulsory poolmg applications which involved Section 25,
- T16S, R35E, were set for andExaminer Hearing in May 2, 2002 but then continued until

- May 16 2002 to be heard a% the Commission entered it Order R-11700-B on April 26,
2002: ,

() TMBR/S
N/2 of Section:28 for its Blue Fin 25 Well No. 1 in Unit E of
that sectlon Cm 12816 filed January 25, 2002

(b) Ocean Encw, Inc. ("Ocean") application for compulsory

pooling of the' W12 of Section 25 for its Triple Hackle Dragon

25 Well No. 'I'ja Unit E of that section. Case 12841 filed
" February 2, 2902

(c) Ocean EW Inc. ("Ocean”) application for compulsory
pooling of the W72 of Section 25 for its Triple Hackle Dragon
25 Well No.: Z in Unit K of that section. Case 12860 filed
April 9, 2002

(d) Amngton’#apphcauon for compulsory pooling of the E/2
of Section 25 £or its Glass-Eyed Midge 25 Well No 1 in Unit

A of that sectibn; Cases 12859 filed April 9, 2002
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xxxx**xxxxxxxxxxxx*xxxxzx*xxxxxxgxxxxxxxxxxfsﬁziﬁ;a;.3:*9*%xxx*x%%w***xW%&«*wx»#xwa}-swx{f*ﬁ*ﬁia
| TRANSACTION REPORT '
AUG-06-2002 TUE 03:54 PM

X X
X X
X X
X X
X FOR: X
X X
X RECEIVE X
X X
X X
X X
X X
X X
X X

DATE START  SENDER R TIME  PAGES TYPE NOTE M#¢ DP
AUG-06 03:48 PM 5058822047 5' 46" 14 RECEIVE 0K
XXOOOOO0OOCOOCCCCOO0OOOOOCKKOONOO00CCCCROOO000OCORKKOODOOOCOOCCROOOROO00OCOOCOOORK




Ross, Stephen

From: Ross, Stephen

Sent: Thursday, August 01, 2002 10:23 AM

To: 'shall@mstLAW.com’

Subject: RE: Arrington v. NMOCC

Of course, Scott. You can put me down as concurring.
Steve

Stephen C. Ross

Assistant General Counsel

Energy, Minerals & Natural Resources Dept.
1220 $. St. Francis Drive

Santa Fe, New Mexico 87505

(505) 476-3451

————— Original Message---—-—-

From: shall@mstLAW.com [mailto:shall@mstLAW.com]
Sent: Thursday, August 01, 2002 10:20 AaM

To: SRoss@state.nm.us; t.kellahin@worldnet.att.net
Subject: Arrington v. NMOCC

Steve, Tom:

Arrington's Statement of Reasons in the appeal is due on (or about) Aug.
23rd. I'd like to have a 2 week extension to Sept 6th. Will you agree?

Thanks

J. Scott Hall

Miller, Stratvert & Torgerson, P.A.
150 Washington Ave., Suite 300
Santa Fe, New Mexico 87501

(505) 989-9614

(505) 989-9857 (fax)

shall@mstlaw.com

Stephen C. Ross 1
Assistant General Counsel

Energy, Minerals and Natural Resources Department

Oil Conservation Commission

1220 S. St. Francis Dr.

Santa Fe, New Mexico 87505

(505) 476-3451
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NEW MEXICO ENERGY, MINERALS aﬁd
NATURAL RESOURCES DEPARTMENT

GARY E. JOHNSON Lori Wrotenbery
Governor Director
BETTY RIVERA Oil Conservation Division
Cabinet Secretary

July 25, 2002

J. Scott Hall
P.O. Box 1986
Santa Fe, New Mexico 87504

Re: David H. Arrington Oil And Gas, Inc. v. The New Mexico Oil Conservation
Commission, Santa Fe County Cause No. D-101-CV-2002-1391

Dear Scott,

Thank you for your letter of July 18. Apologies for not responding sooner, but I have
been out of the office.

In your letter you requested that certain items from the Oil Conservation Division’s
proceedings in Cases 12731 and 12744 be included in the Record on Appeal. 1
respectfully disagree. As you are aware, the proceedings before the Commission were
de novo pursuant to NMSA 1978, § 70-2-13. As such, the papers, orders, pleadings and
other documents referred to in your letter, all of which pertain to the Division’s
proceedings, are irrelevant to the appeal by Arrington of the Commission’s Order. The
Commission conducted its own hearing and did not consider the Division’s proceedings.
And, as you are probably aware, the Commission did not take administrative notice of the
Division’s proceedings, nor was it requested to do so by Arrington.

I also disagree that any documents be included in the Record on Appeal concerning Case
No. 12816. That case is not before the Commission or the Court and therefore
documents in that case have no discernable relevance to this matter. ’

I have already included in the Record on Appeal documents referred to in your letter
dated March 18, March 20 and May 15, 2002. There were no exhibits offered or
accepted into evidence during the April 26, 2002 hearing, so no documents can be
included in the Record from that date. The May 1 and May 9 letters from Mr. Williams,
the Hobbs District Supervisor, were issued after the Commission’s order was issued and
also played no part in its deliberations and therefore have questionable relevance to the
appeal; nor do I have copies of those documents. If you care to provide copies, I would
be glad to review them and give my opinion whether they should be included in the
Record.

Oil Conservation Division * 1220 South St. Francis Drive * Santa Fe, New Mexico 87505
Phone: (505) 476-3440 * Fax (505) 476-3462 * http://www.emnrd.state.nm.us



Counsel, Arrington
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Please give me a call if you have any questions.

Sincerel

Stephen C. Ross
Assistant General Counsel

Cc: Counsel of record
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NEW MEXICO ENERGY, MINERALS and
NATURAL RESOURCES DEPARTMENT

GARY E. JOHNSON Lori Wrotenbery
Governor Director
BETTY RIVERA : Oil Conservation Division

Cabinet Secretary

July 25, 2002

J. Scott Hall
P.O. Box 1986
Santa Fe, New Mexico 87504

Re: David H. Arrington Oil And Gas, Inc. v. The New Mexico Oil Conservation
Commission, Santa Fe County Cause No. D-101-CV-2002-1391

Dear Scott,

Thank you for your letter of July 18. Apologies for not responding sooner, but I have
been out of the office.

In your letter you requested that certain items from the Oil Conservation Division’s
proceedings in Cases 12731 and 12744 be included in the Record on Appeal. I
respectfully disagree. As you are aware, the proceedings before the Commission were
de novo pursuant to NMSA 1978, § 70-2-13. As such, the papers, orders, pleadings and
other documents referred to in your letter, all of which pertain to the Division’s
proceedings, are irrelevant to the appeal by Arrington of the Commission’s Order. The
Commission conducted its own hearing and did not consider the Division’s proceedings.
And, as you are probably aware, the Commission did not take administrative notice of the
Division’s proceedings, nor was it requested to do so by Arrington.

I also disagree that any documents be included in the Record on Appeal concerning Case
No. 12816. That case is not before the Commission or the Court and therefore
documents in that case have no discernable relevance to this matter.

I have already included in the Record on Appeal documents referred to in your letter
dated March 18, March 20 and May 15, 2002. There were no exhibits offered or
accepted into evidence during the April 26, 2002 hearing, so no documents can be
included in the Record from that date. The May 1 and May 9 letters from Mr. Williams,
the Hobbs District Supervisor, were issued after the Commission’s order was issued and
also played no part in its deliberations and therefore have questionable relevance to the
appeal; nor do I have copies of those documents. If you care to provide copies, I would
be glad to review them and give my opinion whether they should be included in the
Record.

Oil Conservation Division * 1220 South St. Francis Drive * Santa Fe, New Mexico 87505
Phone: (505) 476-3440 * Fax (505) 476-3462 * http://www.emnrd.state.nm.us




Counsel, Arrington
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Please give me a call if you have any questions.

Sincerel

Stephen C. Ross
Assistant General Counsel

Cc: Counsel of record
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July 18, 2002

BY FACSIMILE TRANSMISSION: 476-3462
Mr. Steve Ross, Esq.

New Mexico Oil Conservation Commission
1220 South St. Francis

Santa Fe, New Mexico 87505

SANTA FE, NM

150 WASHINGTON AVE., SUITE 300
P.0. BOX 1986 (87504-1986)
SANTA FE, NM 87501
TELEPHONE: {505) 989-9614
FACSIMILE: (505) 989-9857

LAS CRUCES, NM

1125 SOUTH MAIN ST., SUITE B
P.0. BOX 1209 {88004-1209)
LAS CRUCES, NM 88005
TELEPHONE: (505) 523-2481
FACSIMILE: {505} 526-2215

PLEASE REPLY TC SANTA FE

Re:  David H. Arrlngton Oil and Gas, Inc. v. New Mexico Oil Conservation Comﬁ}t%szon

1* Judicial District No. D-101-CV-2002-1391

Dear Steve:

I have reviewed your draft of the Record of Appeal Contents. Based on that review, it appears

that the following items were not listed in the draft:

Date Item

08/24/01 - Letter from Kellahin to Wrotenbery forwarding application for Emergency

Order (12731)

08/24/01 - Emergency Order (12731)

09/01/01 - Arrington’s Motion to Dismiss (TMBR/S harp’s) Application in 12731

09/06/01 - Motion to Dismiss (12731)

09/14/01 - Letter from Kellahin to Wrotenbery forwarding Response to Arrington’s Motion to

Dismiss (12731)

09/14/01 - Response to Arrington’s Motion to Dismiss (12731)



Mr. Steve Ross

July 18,2002
Page 2

09/14/01 -

09/14/01 -

09/14/01 -

09/17/01 -
09/17/01 -
09/17/01 -

09/20/01 -

10/04/01 -
10/04/01 -
10/12/01 -
12/11/01 -
02/15/02 -
02/25/02 -

03/18/02 -

03/20/02 -

Letter from Kellahin to Wrotenbery forwarding application for appeal

Letter from Kellahin to Wrotenbery forwarding application in 12731 for order to
stay

Letter from Kellahin to Wrotenbery forwarding application appealing denial of
applications (to be heard 10/18/01) and proposed Advertisement (12731)

Proposed Advertisement (12731)

Application appealing denial of applications (12744)
PreHearing Statement on 12731 from Arrington
PreHearing Statement on 12731 from TMBR/Sharp

Entry of Appearance for Ernest Carroll in 12731

NMOCD Hearing Transcript (12731)

Exhibits for NMOCD September 20, 2001 Hearing (12731)
Letter from Hannah Palomin (Arrington) forwarding Motion to Dismiss 12744
Motion to Dismiss (12744)

Pre-Hearing Statement in 12744 from Arrington

Order of the Division R-11700 (12731 and 12744)

Exhibits for NMOCD February 15, 2002 Hearing (if any)
Ocean Energy’s Motion for Continuance (12816)

Letter from Kellahin to Wrotenbery forwarding TMBR/Sharp’s Pre-Hearing
Statements on 12731 and 12744

Transmittal letter from Suzette Johnson forwarding supplemental Exhibits
for March 26, 2002 hearing to Florene Davidson
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July 18, 2002
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04/26/02 - Exhibits for NMOCD April 26, 2002 Hearing (if any)
05/01/02 - Letter from Chris Williams to Arrington re: cancellation of Intent to Drill
05/09/02 -  Letter from Hall to Chris Williams re: Arrington’s right to drill

05/15/02 - Letter from Bruce to Wrotenbery forwarding application for rehearing (12731
and 12744)

05/15/02 - Application for ReHearing and Request for Partial Stay of Order No.
R-11700-B (12731 and 12744)

All of the foregoing materials should be contained in the records of the Division and
Commission and we accordingly request their inclusion in the Record On Appeal Contents. If you
are unable to locate any of the identified materials, please let me know and I will work with you to
obtain copies. As you know, I was not counsel of record for Arrington in the Division and
Commission hearings, so I do not have ready access to all the materials. However, we will work with
Mr. Carroll’s former firm to obtain copies of the missing materials.

Very truly yours,
MILLER, STRATVERT & TORGERSON, P.A.

A ol Rl

J. Scott Hall

JSH/ao

cc: Client
W. Thomas Kellahin, Esq.
James Bruce, Esq.
William F. Carr, Esq.
Suzette Johnson
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JETPTREY E, JONES JULIE A. COLEMAN PLEASE REPLY TO SANTA FE

& NEW MEXICO ROARD OF SPECIALIZATION RECOANIZED SFECIALIST IN NATURAL RESOURCES « OlL & GAS LAW
&% NEW MIEXICO SOARD OF SPECIALIZATION RECOGNIZED SPECIALIST IN REAL ESTATE LAW

F. NSMISSION COVER T

DATE: July 18, 2002

TO: Steve Ross, Esq. FAXNO.: 476-3462

FROM: J. Scott Hall, Esq. OPERATOR: Amanda

MESSAGE:
NUMBER OF PAGES INCLUDING COVER SHEET: 4

IF YOU DO NOT RECEIVE THE ENTIRE DOCUMENT, PLEASE CALL OUR SANTA FE
OFFICE AS SOON AS POSSIBLE AT (505) 989-9614.

IR R R R R AN

THE INFORMATION CONTAINED IN THIS FACSMILE MESSAGE IS CONFIDENTIAL AND INTENDED SOLELY FOR THE USE OF THE INDIVIDUAL
OR ENTITY NAMED ABOVE. IF THE READER OF THIS MESSAGE IS NOT THE INTENDEO RECIPIENT, OR THE EMPLOYEE OR AGENT
RESPONSIBLE FOR DELIVERING IT TO THE INTENDEAD KRECIPIENT, YOU ARE HEREBY NOTIFIED THAT ANY DISSEMINATION. DISTRIBUTION,
AND COPYING, OR UNAUTHORIZED USE OF THIS COMMUNICATION IS STRICTLY PROHIBITED. If YOU HAVE RECEIVED THIS FACSIMILE IN
ERROR, PLEASE NOTIFY THE SENDER IMMEDIATELY BY TRLEPHONE (COLLECT). AND RETURN ‘THE FACSIMILE TO THE SENDER AT THE
ABOVE ADDRESS VIA THE U. 8. POSTAL SERVICE. THANK YOU.
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PLEASE REPLY TO SANTA FE
*  NEW MEXICO EOARD OF SPECIALRZATION RECOGNEZED SPECIALIST IN NATURAL NESQUACES - OIL & GAS LAW
v NEW MEXICO BOARD OF SPECIALIZATION RECOGNIZED SPECIALIST IN REAL EBTATE LAW

July 18,2002
BY FACSIMILE TRANSMISSION: 476-3462
Mr. Steve Ross, Esq.
New Mexico Oil Conservation Commission
1220 South St. Francis
Santa Fe, New Mexico 87505

Re:  David H. Arrington Oil and Gas, Inc. v. New Mexico Oil Conservation Commission
1# Judicial District No. D-101-CV-2002-1391

Dear Steve:

I have reviewed your draft of the Record of Appeal Contents. Based on that review, it appears
that the following items were not listed in the draft:

Date Item

08/24/01 -  Letter from Kellahin to Wrotenbery forwarding application for Emergency
Order (12731)

08/24/01 -  Emergency Order (12731)
09/01/01 -  Arrington's Motion to Dismiss (TMBR/S harp’s) Application in 12731
09/06/01 -  Motion to Dismiss (12731)

09/14/01 -  Letter from Kellahin to Wrotenbery forwarding Response to Armrington’s Motion 1o
Dismiss (12731)

09/14/01 -  Response to Amrington’s Motion to Dismiss (12731)
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09/14/01 -  Letter from Kellahin to Wrotenbety forwarding application for appeal

09/14/01 -  Letter from Kellahin to Wrotenbery forwarding application in 12731 for order to
stay

09/14/01 -  Letter from Kellahin to Wrotenbery forwarding application appealing denial of
applications (to be heard 10/18/01) and proposed Advertisement (12731)
Proposed Advertisement (12731)
Application appealing denial of applications (12744)

09/17/01 -  PreHearing Statement on 12731 from Arrington

09/17/01 -  PreHearing Statement on 12731 from TMBR/Sharp

09/17/01 -  Entry of Appearance for Emest Carroll in 12731

09/20/01 -  NMOCD Hearing Transcript (12731)
Exhibits for NMOCD September 20, 2001 Hearing (12731)

10/04/01 -  Letter from Hannah Palomin (Arrington) forwarding Motion to Dismiss 12744

10/04/01 -  Motion to Dismiss (12744)

10/12/01 -  Pre-Hearing Statement in 12744 from Arrington

12/11/01 - Order of the Division R-11700 (12731 and 12744)

02/15/02 -  Exhibits for NMOCD February 15, 2002 Hearing (if any)

02/25/02-  Occan Energy’s Motion for Continnance (12816)

03/18/02-  Letter from Kellahin to Wrotenbery forwarding TMBR/Sharp’s Pre-Hearing
Statements on 12731 and 12744

03/20/02 -  Transmittal letter from Suzette Johnson forwarding supplemental Exhibits

for March 26, 2002 hearing to Florene Davidson

e
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oL 0426002 Exhibits for NMOCD Aprl 26, 2002 Hearing (if any)
<05/01/02-  Letter from Chris Williams to Arrington re: cancellation of Intent to Drill
L 05/09/02-  Letter from Hall to Chris Williams re: Arrington’s right to drill

Lo 05/15/02 -  Letter from Bruce to Wrotenbery forwarding application for rehearing (12731

and 12744)
oot 05/15/02-  Application for ReHearing aud Request for Partial Stay of Order No.
NS R-11700-B (12731 and 12744),

All of the foregoing materials should be contained in the records of the Division and
Commission and we accordingly request their inclusion in the Record On Appeal Contents. If you
are unable to locate any of the identified materials, please let me know and I will work with yon to
obtain copies. As you know, I was not counsel of record for Arrington in the Division and
Commission hearings, so I do not have ready access to all the materials. However, we will work with
Mr. Camoll’s former firm to obtain copies of the missing materials.

Very truly yours,.

MILLER, STRATVERT & TORGERSON, P.A.

A § o Rl

1. Scott Hall |
JSH/a0
cc:  Client
W. Thomas Kellahin, Esq.
James Bruce, Esq.

William F. Carr, Esq.
Suzette Johnson
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W, THOMAS KELLAHIN®

*NEW MEXIGO BOARG OF LEGAL SFEGIALIZATION - "_. P
) smA #E, NEW MEXICO 87004 RRED

RECOGHIZED SPECIALIST IN THE AREA OF |
NATURAL RESOURCES-O!L AND m CAY

.J‘AQO'N KELLAHIN (RETIRED 129

VIA FACSIMILE

Steve Ross, Esq.

ATTORNEYS AT LAW
&L PATIO BUILDING
" N7 NomTH GuUADALUPE
PoaY Orrmice Rox 288

July 15, 2002 -

Oil Conservation Commissxq g
1220 South Saint Francis Dri

. Santa Fe, New Mexico 87505" .

J. Scott Hall, Bsq.
Miller, Stratvert & Torg
- P.O. Box 1986

‘  Santa Fe, New Mexico 8’7594

Re; Amngtan v. Commismn
' C-101-CV-2002-1391

Gentlemen:

~

R S

TELERHONE (B06) 9&2-4a285
TELEFAX (B30%) @882-2047

Attached is my propm;! entry of appearance and motion to designate TMBR/Sharp as

an appellee. Scott and I talkéd’k

t this on Friday, and while it is not clear that such a motion

is necessary, it is easy to do:’§Hive shown it to be unopposed. Please call me if you have any
objection. I will file it tomagrow after lunch.

- ec TMBR/ShaIp




NEW ME£XICO ENERGY, MINRALS and
NATURAL RESOURCES DEPARTMENT

GARY E. JOHNSON . Lori Wrotenbery
Governor ) : Director
BETTY RIVERA Oil Conservation Division
Cabinet Secretary

'
(S
July 1,2002

J. Scott Hall
P.O. Box 1986
Santa Fe, New Mexico 87504

James Bruce
P.O. Box 1056
Santa Fe, New Mexico 87504-1056

W. Thomas Kellahin

Kellahin & Kellahin

P.O. Box 2265

Santa Fe, New Mexico 87504-2265

Re: David H. Arrington Oil And Gas, Inc. v. The New Mexico Oil Conservation
Commission, Santa Fe County Cause No. D-101-CV-2002-1391

Dear Counsel,

Please find enclosed an endorsed copy of the Record on Appeal Contents and the Title Page in
this matter. These documents and the Record on Appeal were filed with the Court today.

I made one copy of the entire record, and you are welcome to borrow it during the briefing
process or make your own copy. I normally make a copy for each party, but because of the
number of attorneys and budget problems this year I was unable to do so.

Please feel free to give me a call if you have any questions.

Sincerely,

étephen C. Ross

Assistant General Counsel

Cce: Ernest L. Carroll
Susan R. Richardson
Richard Montgomery

Oil Conservation Division * 1220 South St. Francis Drive * Santa Fe, New Mexico 87505
:Phone: (505) 476-3440 * Fax (505) 476-3462 * http://www.emnrd.state.nm.us




DRAFT

FIRST JUDICIAL DISTRICT COURT
COUNTY OF SANTA FE

STATE OF NEW MEXICO

DAVID H. ARRINGTON OIL AND GAS, INC.

Appellant,
No. D-101-CV-2002-1391
V.

THE NEW MEXICO OIL CONSERVATION
COMMISSION

Appellee.

TITLE PAGE

COMES NOW Appellee, the New Mexico Oil Conservation Commission, by and
through its attorney of record Stephen C. Ross, Special Assistant Attorney General,
pursuant to Rule 1-074(H) NMRA (2000), and states that the following are the attorneys
who represent the parties in this appeal:

Representing David H. Arrington Qil and Gas Inc.:

J. Scott Hall

Miller, Stratvert & Torgerson P.A.
P.O. Box 1986

Santa Fe, New Mexico 87504
(505) 989-9614 (telephone)

(505) 989-9857 (facsimile)

Ernest L. Carroll

Losee, Carson, Haas & Carroll, P.A.
311 West Quay Avenue

P.O. Box 1720

Artesia, New Mexico 88211-1720
(505) 746-3505 (telephone)

(505) 746-6316 (facsimile)



Representing TMBR/Sharp Drilling Co.:

W. Thomas Kellahin

Kellahin & Kellahin

P.O. Box 2265

Santa Fe, New Mexico 87504-2265
(505) 982-4285 (telephone)

(505) 982-2047 (facsimile)

Susan R. Richardson

Richard Montgomery

Cotton, Bledsoe, Tighe & Dawson
500 West Illinois, Suite 300
Midland, Texas 79701

Representing Ocean Energy:

James Bruce

P.O. Box 1056

Santa Fe, New Mexico 87504-1056
(505) 982-2043 (telephone)

(505) 982-2151 (facsimile)

DRAFT

Representing the New Mexico Oil Conservation Commission:

Stephen C. Ross

Special Assistant Attorney General
Oil Conservation Commission
1220 S. St. Francis Drive

Santa Fe, New Mexico 87505
(505) 476-3451 (telephone)

(505) 476-3462 (facsimile)

Respectfully Submitted.

Stephen C. Ross

Special Assistant Attorney General
Oil Conservation Commission
1220 S. St. Francis Drive

Santa Fe, New Mexico 87505
(505) 476-3451 (telephone)

(505) 476-3462 (facsimile)
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Certificate of Service

I, Stephen C. Ross, hereby certify that a copy of the foregoing pleading was
mailed to counsel listed below, this day of July, 2002:

J. Scott Hall

Miller, Stratvert & Torgerson P.A.
P.O. Box 1986

Santa Fe, New Mexico 87504

Emest L. Carroll

Losee, Carson, Haas & Carroll, P.A.

311 West Quay Avenue
P.O. Box 1720
Artesia, New Mexico 88211-1720

W. Thomas Kellahin

Kellahin & Kellahin

P.O. Box 2265

Santa Fe, New Mexico 87504-2265

Susan R. Richardson

Richard Montgomery

Cotton, Bledsoe, Tighe & Dawson
500 West Illinois, Suite 300
Midland, Texas 79701

James Bruce
P.O. Box 1056
Santa Fe, New Mexico 87504-1056

Stephen C. Ross



Litigation Update

July 3, 2002

Arrington Qil and Gas, Inc. v. New Mexico Oil Conservation Commission, No. D-101 CV 2002-
1391, First Judicial District Court, Santa Fe County

This case, filed June 25, 2002, is an appeal of two consolidated cases that were
heard by the New Mexico Oil Conservation Commission on March 26, 2002. In
the first case (No. 12730) TMBR/Sharp sought an order voiding permits
obtained by Arrington and awarding or confirming permits to drill to
TMBR/Sharp relating to the same property. In the second case (No. 12744)
TMBR/Sharp sought reversal of the action of the Supervisor of District 1 of the
0Oil Conservation Division denying two applications for permits to drill. The
Commission ordered the permits of TMBR/Sharp issued and the permits to
Arrington voided because a the District Court in Lea County found that
Arrington had no presently existing interest in the sections of land at issue.



NEW M.LXICO ENERGY, MIN.:RALS and
NATURAL RESOURCES DEPARTMENT

GARY E. JOHNSON Lori Wrotenbery
Governor Director
Betty Rivera Oil Conservation Division

Cabinet Secretary

July 1, 2002

J. Scott Hall
P.O. Box 1986
Santa Fe, New Mexico 87504

James Bruce
P.O. Box 1056
Santa Fe, New Mexico 87504-1056

W. Thomas Kellahin

Kellahin & Kellahin

P.O. Box 2265

Santa Fe, New Mexico 87504-2265

Re: David H. Arrington Oil And Gas, Inc. v. The New Mexico Oil Conservation
Commission, Santa Fe County Cause No. D-101-CV-2002-1391

Gentlemen,
Please find enclosed a draft of the Record on Appeal Contents and the Title Page in this matter.

Please review the Record on Appeal Contents carefully, as I have listed each document that
appears in our files. If anything is missing, please let me know as soon as possible and forward a
copy of the missing document. Please also review the Title Page for any discrepancies in
addresses or telephone numbers. I plan to file both documents no later than July 25.

Mr. Hall discussed briefly with me consolidating this matter with the pending pooling cases and
delaying the filing of the Record on Appeal until those matters are also appealed. However, other
parties oppose this idea and my client is also reluctant to postpone a decision, so I plan to timely
file the Record on Appeal.

Please feel free to give me a call if you have any questions.
Sincerely,

Stephen C. Ross

Assistant General Counsel

Cc: Ernest L. Carroll

Susan R. Richardson
Richard Montgomery

Oil Conservation Division * 1220 South St. Francis Drive * Santa Fe, New Mexico 87505
Phone: (505) 476-3440 * Fax (505) 476-3462 * http.//www.emnrd.state.nm.us




DRAFT

FIRST JUDICIAL DISTRICT COURT
COUNTY OF SANTA FE
STATE OF NEW MEXICO

DAVID H. ARRINGTON OIL AND GAS, INC.
Appellant,
No. D-101-CV-2002-1391

V.

THE NEW MEXICO OIL CONSERVATION
COMMISSION

Appelleé.

RECORD ON APPEAL CONTENTS

COMES NOW Appellee, the New Mexico Oil Conservation Commission
(hereinafter referred to as "the Commission"), by and through its attorney of record
Stephen C. Ross, Special Assistant Attorney General, pursuant to Rule 1-074(H) NMRA
(2002), and files the following with the Clerk of the Court as the Record on Appeal in the
above-captioned matter, the following:

1. Order No. R-11700-B of the Commission, dated April 26, 2002 (Record on
Appeal at 000);

2. Transcript of proceedings before the Commission of February 15, 2002,
stenographically recorded (A at 00);

3. Transcript of the evidentiary hearing of March 26, 2002, stenographically
recorded (RA at 000);

4. Transcript of proceedings before the Commission of April 26, 2002,
stenographically recorded (RA at 000);

5. Exhibits introduced during the hearing of March 26, 2002 (RA at 000);



DRAFT

6. Copies of the below-listed papers and pleadings filed in the proceedings of
the agency:
a. Application for Hearing de novo (TMBR/Sharp) and cover letter of W.
Thomas Kellahin, dated January 8, 2002 (RA at 00);

b. Motion to Re-Open Cases 12731 and 12744 and Amend Order R-

11700 (TMBR/Sharp) and cover letter of W. Thomas Kellahin, dated January 24, 2002

(RA at 00);

c. Letter of Stephen C. Ross (the Commission) dated January 25, 2002
(RA at 00);

d. Docket of the Commission Hearing of February 15, 2002 (RA at 00);

e. Letter of W. Thomas Kellahin (TMBR/Sharp) dated March 15, 2002
(RA at 00);

f. Motion to Vacate the Commission Hearing of March 26, 2002 (David
H. Arrington) and cover letter of Suzette Johnson, dated March 15, 2002 (RA at 00);

g. Response to TMBR/Sharp Drilling’s Motion to Re-Open Cases and
Amend Division Order (David H. Arrington), dated March 15, 2002 (RA at 00);

h. Pre-Hearing Statement (David H. Arrington) and proposed exhibits,
dated March 18, 2002 (RA at 00264-71);

1. Pre-Hearing Statement (TMBR/Sharp), proposed exhibits and cover
letter of W. Thomas Kellahin, dated March 18, 2002 (RA at 00);

j. Letter of Stephen C. Ross (the Commission) dated March 19, 2002;

k. Response to the Motion to Continue (TMBR/Sharp) and cover letter of

W. Thomas Kellahin, dated March 21, 2002 (RA at 00);
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1. Order No. R-11700-A of the Division Director concerning the Motion
to Stay, issued March 21, 2002 (RA at 00);

m. Motion to Vacate the Commission Hearing of March 26, 2002 (David
H. Arrington) and cover memorandum of Suzette Johnson, dated March 21, 2002 (RA at
00),

n. Letter of Suzette Johnson (David H. Arrington) dated March 22, 2002
(RA at 00);

0. Supplement to Pre-hearing Statement (TMBR/Sharp) and cover letter
of W. Thomas Kellahin, dated March 25, 2002 (RA at 00);

p. Entry of Appearance of James Bruce on behalf of Ocean Energy, dated
March 25, 2002 (RA at 00);

q. Docket of the Commission Hearing of March 26, 2002 (RA at 00);

r. Motion to Supplement the Record (TMBR/Sharp) and cover letter of
W. Thomas Kelahin, dated April 15, 2002 (RA at 00);

s. Letter of Stephen C. Ross (the Commission) dated April 16, 2002 (RA
at 00);

t. Response to Motion to Supplement the Record and Response to the
April 26, 2002 Request (David H. Arrington) and cover letter of Christie Troublefield,
dated April 17, 2002 (RA at 00);

u. Letter of James Bruce (Ocean Energy) dated April 20, 2002 (RA at 00);

v. Entry of Appearance of J. Scott Hall on behalf of David H. Arrington,
dated April 23, 2002 (RA at 00);

w. Docket of the Commission Hearing of April 26, 2002 (RA at 00);
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x. Application for Rehearing and Motion to Stay Order (Ocean Energy)
and cover letter of James Bruce, dated May 15, 2002 (RA at 00);

y. Application for Rehearing and Motion to Stay Order (David H.
Arrington) and cover letter of J. Scott Hall, dated May 15, 2002 (RA at 00);

z. Letter of W. Thomas Kellahin (TMBR/Sharp) dated May 16, 2002;

aa. Consolidated Response to Applications for Rehearing and Motions to
Stay (TMBR/Sharp) and cover letter of W. Thomas Kellahin, dated May 22, 2002 (RA at
00); and

bb. Notice of Appeal (Arrington), filed June 25, 2002.

Respectfully Submitted.

Stephen C. Ross

Assistant General Counsel

Energy, Minerals & Natural Resources
Department

1220 S. St. Francis Drive

Santa Fe, New Mexico 87505

(505) 476-3451 (telephone)

(505) 476-3462 (facsimile)
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Certificate of Service

I, Stephen C. Ross, hereby certify that a copy of the foregoing pleading was
mailed to counsel listed below, this day of July, 2002:

J. Scott Hall

Miller, Stratvert & Torgerson P.A.
P.O. Box 1986

Santa Fe, New Mexico 87504

Ernest L. Carroll

Losee, Carson, Haas & Carroll, P.A.

311 West Quay Avenue
P.O.Box 1720
Artesia, New Mexico 88211-1720

W. Thomas Kellahin

Kellahin & Kellahin

P.O. Box 2265

Santa Fe, New Mexico 87504-2265

Susan R. Richardson

Richard Montgomery

Cotton, Bledsoe, Tighe & Dawson
500 West Illinois, Suite 300
Midland, Texas 79701

James Bruce
P.O. Box 1056
Santa Fe, New Mexico 87504-1056

Stephen C. Ross



DRAFT

FIRST JUDICIAL DISTRICT COURT
COUNTY OF SANTA FE
STATE OF NEW MEXICO

DAVID H. ARRINGTON OIL AND GAS, INC.
Appellant,

No. D-101-CV-2002-1391
v.

THE NEW MEXICO OIL CONSERVATION
COMMISSION

Appellee.

TITLE PAGE

COMES NOW Appellee, the New Mexico Oil Conservation Commission, by and
through its attorney of record Stephen C. Ross, Special Assistant Attorney General,
pursuant to Rule 1-074(H) NMRA (2000), and states that the following are the attorneys
who represent the parties in this appeal:

Representing David H. Arrington Oil and Gas Inc.:

J. Scott Hall

Miller, Stratvert & Torgerson P.A.
P.O. Box 1986

Santa Fe, New Mexico 87504
(505) 989-9614 (telephone)

(505) 989-9857 (facsimile)

Emest L. Carroll

Losee, Carson, Haas & Carroll, P.A.
311 West Quay Avenue

P.O. Box 1720

Artesia, New Mexico 88211-1720
(505) 746-3505 (telephone)

(505) 746-6316 (facsimile)



Representing TMBR/Sharp Drilling Co.:

W. Thomas Kellahin

Kellahin & Kellahin

P.O. Box 2265

Santa Fe, New Mexico 87504-2265
(505) 982-4285 (telephone)

(505) 982-2047 (facsimile)

Susan R. Richardson

Richard Montgomery

Cotton, Bledsoe, Tighe & Dawson
500 West Illinois, Suite 300
Midland, Texas 79701

Representing Ocean Energy:

James Bruce

P.O. Box 1056

Santa Fe, New Mexico 87504-1056
(505) 982-2043 (telephone)

(505) 982-2151 (facsimile)

DRAFT

Representing the New Mexico Oil Conservation Commission:

Stephen C. Ross

Special Assistant Attorney General
Oil Conservation Commission
1220 S. St. Francis Drive

Santa Fe, New Mexico 87505
(505) 476-3451 (telephone)

(505) 476-3462 (facsimile)

Respectfully Submitted.

Stephen C. Ross

Special Assistant Attorney General
Oil Conservation Commission
1220 S. St. Francis Drive

Santa Fe, New Mexico 87505
(505) 476-3451 (telephone)

(505) 476-3462 (facsimile)
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Certificate of Service

1, Stephen C. Ross, hereby certify that a copy of the foregoing pleading was
mailed to counsel listed below, this day of July, 2002:

J. Scott Hall

Miller, Stratvert & Torgerson P.A.
P.O. Box 1986

Santa Fe, New Mexico 87504

Emest L. Carroll

Losee, Carson, Haas & Carroll, P.A.

311 West Quay Avenue
P.O. Box 1720
Artesia, New Mexico 88211-1720

W. Thomas Kellahin

Kellahin & Kellahin

P.O. Box 2265

Santa Fe, New Mexico 87504-2265

Susan R. Richardson

Richard Montgomery

Cotton, Bledsoe, Tighe & Dawson
500 West Illinois, Suite 300
Midland, Texas 79701

James Bruce
P.O. Box 1056
Santa Fe, New Mexico 87504-1056

Stephen C. Ross



NEW MEXICO ENERGY, MINERALS and
NATURAL RESOURCES DEPARTMENT

GARY E. JOHNSON , Lori Wrotenbery
Governor Director
Betty Rivera ‘ Oil Conservation Division

Cabinet Secretary

July 1, 2002

J. Scott Hall
P.O. Box 1986
Santa Fe, New Mexico 87504

William F. Carr

Holland & Hart and Campbell & Carr
P.O. Box 2208

Santa Fe, New Mexico 87501-2208

James Bruce
P.O. Box 1056
Santa Fe, New Mexico 87504-1056

W. Thomas Kellahin

Kellahin & Kellahin

P.O. Box 2265 :
Santa Fe, New Mexico 87504-2265

Re:  David H. Arrington Oil And Gas, Inc. v. The New Mexico Oil Conservation
Commission, Santa Fe County Cause No. D-101-CV-2002-1391

Gentlemen,

Please find enclosed an endorsed copy of my Entry of Appearance in this matter. Please
feel free to give me a call if you have any questions.

incerely,

Stephen C. Ross
Assistant General Counsel

Oil Conservation Division * 1220 South St. Francis Drive * Santa Fe, New Mexico 87505
Phone: (505) 476-3440 * Fax (505) 476-3462 * htp://www.emnrd.state.nm.us
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' COUNTY OF SANTA FE
STATE OF NEW MEXICO

DAVID H. ARRINGTON OIL AND GAS, INC.

Appellant,
No. D-101-CV-2002-1391
Y.
: ENDORSED
THE NEW MEX[CO OIL CONSERVATION ' First Judicial District Court
COMMISSION - o -
JUL 01 2002
Appellee.
Santa Fe, Rio Arriba &
Los Aléargos ggggties
8anta Ea, N% 875N4:2268
ENTRY OF APPEARANCE

COMES NOW Stephen C. Ross, Special Assistant Attorney General, and hereby
enters his appearance m this matter on behalf of Appellee the New Mexico Oil

Conservation Commission.

Respectfully Submitted.

S~

Stephen C. Ross

Assistant General Counsel

Energy, Minerals & Natural Resources
Department :

1220 S. St. Francis Drive

Santa Fe, New Mexico 87505

(505) 476-3451 (telephone)

(505) 476-3462 (facsimile)
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Certificate of Service

I, Stephen C. Ross, hereby certify that a copy of the foregoing pleading was
mailed to counsel listed below, this [ i day of July, 2002:

J. Scott Hall
P.O. Box 1986
Santa Fe, New Mexico 87504

William F. Carr .

Holland & Hart and Campbell & Carr
P.O. Box 2208

Santa Fe, New Mexico 87501-2208

James Bruce
P.O. Box 1056
~Santa Fe, New Mexico 87504-1056

W. Thomas Kellahin

Kellahin & Kellahin

P.O. Box 2265

Santa Fe, New Mexico 87504-2265

by

Stephen C. Ross
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MAGNOLIA PETROLEUM CO. v. RAIL-
ROAD COMMISSION et al.
No. 8040.

Supreme Court of Texas.
March 31, 1943.

Rehearing Denied April 28, 1943.

I. Mines and minerals S=51(1)

Prior to enactment of conservation
crarures, party in possessiom, or any one
who could obtain possession peaceably.
could drill for oil notwithstanding title dis-
pute, and if it later developed that he had
no title, he had to account to true owner
for value of oil removed.

2. Mines and minerals €52

Prior to enactment of conservation
statutes, cither party involved in suit to de-
rermine title to land on which each desired
10 drill for oil might have an injunction
to preserve the status quo pending settle-
men: of the title controversy, or a receiver
might be appointed to drill well and hold
procceds of oil to await outcome of title
suit.
3. Mines and minerals €292

A permit from Railroad Commission
to drill for oil does not authorize permittee
to take possession of land and drill where
there is a dispute as to title thereto.
4. Mines and minerals €92

The function of Railroad Commission
in granting permit to drill for oil is to ad-
minister conservation laws, and in granting
permit it does not undertake to adjudi-
cate questions of title or right to posses-
sion, but those questions are to be settled
by courts,
5. Mines and minerals ¢=52, 92

~Where person obtaining permit from

Rallroad Commission to drill for oil is not
M possession of land, he may not drill for
oil until his title has been established by
courts, and persons in possession may de-
lend their possession by self-help or by
Mjunction proceedings.
8. Mines and minerals ¢=52
\\'ho“-}} holder of permit to drill oil well
on Wh{‘l?gs suit to estab11§h his title to land
Cciverlm hf; desires to drill may have a re-
ceeds taPPOXrl.ted to c.lrxll well and .hold. pro-
; 0 await final judgment on title issue.
. z"f'es ang minerals ¢=52

vieting title ¢=7(1)

_\"here title to o0il land is in dispute, but
Permittee s iy possession, or can obtain

MAGNOLIA PETROLEUM CO. v. RATLROAD COMMISSION Tex 189
170 S.W.2d 189

possession peaccahly, his adversary may
esort to court for determination of title
dispute and thercin ask for injunction or for
a receivership.

8. Mines and minerals &>92

An order of Railroad Commission
granting permit to drill oil wecll grants no
affirmative right to permiitee to occupy
property and doecs not cloud title claimed
by another, but order mercly removes con-
servation laws and rcgulations as a bar to
drilling well and Icaves permittee to his
rights at common law.

9. Quieting title €244(2)

In suit to determine title to land
claimed by holder of permit to drill o1l well,
fact that a permit has been granted is not
admissible in support of permiitee’s title.
10. Mines and minerals ¢=92

The Railroad Commissian should not
grant permit to drill oil well to one who
does not claim property in good faith, but
if applicant makes reasonably satistactory
showing of good faith claim of ownership,
fact that title is in dispure wiil not defeat
his right to permir.

I'f, Mines and minerals ¢=92

The existence of dispute as to title to
land for which permit has been obtained
to drill for oil is not ground for suspend-
ing permit or abating statutory appeal
from Railroad Commission's order pending
settlement of title controversy.

12. Appeal and error &2840(f), 1177(6)

In suit to cancel permit to drill oil
wells on ground that tract involved was a
voluntary subdivision in derogation of ol
spacing rule, where district judge had not
passed on question of voluntary subdivision,
and there was nothing to show that larger
tract, from which tract in question was se-
gregated, was entitled to no well or that it
had all wells to which it would be entitled
without regard to subdivision, reviewing
court could not determine question, but was
required to remand the case.

—_———

Error to Court of Civil Appeals of Third
Supreme Judicial District.

Suit by the Magnolia Petroleum Com-
pany against the Railroad Commission of
Texas and another to cancel and annul a
permit to drill two oil wells as an excep-
tion to spacing rule 37 and enjoin the
drilling thereof. To review a judgment
of the Court of Civil Appeals, 163 S.\W.2d
446, reversing a judgment of the District
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Court canceling the permit,
brings error.

Judgments of the District Court and of
the Court of Civil Appeals reversed and
cause remanded.

the plaintiff

Walace Hawkins, of Dallas, Paul A.
McDermott, of Ft. Worth, and Dan Moody,
J. B. Robertson, and Powell, Rauhut & Gid-
eon, all of Austin, for petitioner.

Gerald C. Mann, Atty. Gen,, E. R. Sim-
mons, Grover Sellers, Lloyd Armstrong,
-and James D. Smullen, and E. A. Landman,
Asst. Attys. Gen,, for respondents.

ALEXANDER, Chief Justice.

This is a Rule 37 case. E. A. Landman
applied to the Railroad Commission for a

permit to drill two- oil wells on a narrow-

strip of 1.26 acres of land in Gregg, County
as an exception to the Commission’s spac-
ing regulations. The application was op-
posed by Magnolia Petroleum Company on
the ground that Landman had no title be-
cause the land was within the boundaries
of one of its own leases, and on the alterna-
tive ground that the 1.26-acre tract was a

voluntary subdivision in derogation of Rule:

37. The Commissiory granted the permit,
reciting that it was necessary to prevent
confiscation and waste. The Magnolia filed
a statutory suit in the district court of
Travis County to test the validity of said
order. In that suit the Magnolia intro-
duced its chain of title, and also showed
that the identical land was involved in a
trespass to try title suit between the same
parties then pending in the district court
of Gregg County. It disclaimed any de-
sire to have the title question settled in
the Travis County suit, but alleged merely
that there was a bona fide title controversy,
and praved that the permit be cancelled on
that ground. The Magnolia also alleged
that the 1.26-acre tract constituted a part
of a voluntary subdivision of a larger tract
made subsequent to the spacing regulations,
and, therefore, could form no basis for an
exception thereto. Upon a trial without a
jury, the district court rendered judgment
cancelling the permit and restraining the
drilling of the well. The judge filed find-
ings of fact in which he traced the claim
of title of each party, and also found that
the Magnolia had actual possession of both
the surface and the minerals. He conclud-
ed as a matter of law that a bona fide con-
troversy as to the title of the Icaschold was
shown, and that consequently the Commis-
sion had no jurisdiction to grant the per-
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mit. He further stated that since this ¢g
clusion settled the case, he did not pass
the question of voluntary subdixisio
Landman and the Railroad Commission 5%
pealed to the Court of Civil Appeals. Tha%
court reversed the judgment cancelling
permit and abated the suit, suspended ¢ y
permit, and remanded the case to the
trict court with instructions to retain it Sugy]
pended upon its docket pending derermingsy
tion of the title suit in Gregg County.

S.W.2d 446.

[1,2] The effect of a bona fide title di{.
pute on the power of the Railrond Commigs
sion fo grant a permit as an cxceprio

were enacted. No permit was then re
quired to drill for oil. If there was a title
dispute, the party who had possession,
who could obtain possession peaceaby,:
could drill for oil. If it later developad™

that he had no title, he had to account to the’

true owner for the value of the oil removed. .

Bender v. Brooks, 103 Tex. 329, 127 SVW.- 8
168, Ann.Cas.1913A, 5339; Right of Wiy
Oil Co. v. Gladys City Oil & Gas Mig. Co,: i
106 Tex. 94, 157 S'W. 737, 51 LR.ANS,.
268 ; Gulf Production Co. v. Spear, 123 Tex.
530, 84 S.\W.2d 432; 1 Summers Oil and’
Gas, Perm.Ed,, § 23, p. 32 et seq.; 31 Tex
Jur. 331. Pendmg settlement of the con-.
troversy in a suit brought for that purpose,
either party in a proper case might have an
injunction to preserve the status quo. 1
Summers, Oil and Gas, Perm.Ed, § 29, p.
77: 31 Tex.Jur. 534. Or, upon prope
showmg, in order to prevent waste, a re-
ceiver might be appointed to drill the well
and hold the proceeds of the oil to await
the outcome of the title suit. 1 Summers,’
Oil and Gas, Perm.Ed.,, § 30, p. 80; Guf-
fey v. Stroud, Tex.Com.App., 16 S.AV.AH
527, 64 A.L.R. 730; 31 Tex.Jur. 534 :

[3-9] In our opinion, the situation ¥,
not materially changed by the conserv ation,
laws. In cases where the Court of Cnﬂ
Appeals has considered the matter, it seems,
to have been erroneously assumed that sud{ .
a permit affirmatively authorizes the pef;
mittee to take possession of the land and: [
drill. Consequently, it has been held th3t
unless the applicant has an undisputed tlLl‘g
to the leaschold, the Commission has 19,
power to grant him a permit. Tide \Wate
Qil Co. v. Railroad Commission, Tex.C

App.. 70
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App., 76 S-W.zd 553; Altgelt v. Texas
Company, Tex.Civ.App., 101 S.W.2d 1104,
writ dismissed. We do not think the per-
mit has this effect. The function of the
Railroad Commission in this connection is
to administer the conservation laws. When
it grants a permit to drill a well it does not
undertake to adjudicate questions of title
or rights of possession. These questions
must be settled in the courts. When the
permit is granted, the permittee may still
have no such title as will authorize him to
drill on the land. If other parties are in
possession of the property, as in the present
case, they may defend their possession by
self-help, or by injunction proceedings.
Before the permittee can drill, he must
first go to court and establish his title. In
that suit, upon proper showing, he may
have a receiver appointed to drill the well
and hold the proceeds to await the final
judgment on the title issue. On the other
hand, if he has possession, or can obtain
possession peaceably, his adversary may re-
sort to the courts for a determination of the
title dispute, and therein ask for an injunc-
tion or for a receivership. In short, the
order granting the permit is purely a nega-
tive pronouncement. It grants no affirma-
tive rights to the permittee to occupy the
property, and therefore would not cloud his
adversary’s title. It merely removes the
conservation laws and regulations as a bar
to drilling the well, and leaves the permit-
tee to his rights at common law. Where
there is a dispute as to those rights, it must
be settled in court. The permit may thus
be perfectly valid, so far as the conserva-
tion laws are concerned, and yet the per-
mittee’s right to drill under it may de-
pend upon his establishing title in a suit
at law. In such a suit the fact that a per-
mit to drill had been granted would not be
admissible in support of permittee’s title,

‘[1.0,11] Of course, the Railroad Com-
mission should not do the useless thing of
8ranting a permit to one who does not claim
the property in good faith. The Commis-
Sion should deny the permit if it does not
Teasonably appear to it that the applicant
t}?es 2 good-faith claim in the property. If
fac apphcant_ makes a reaso.nabvly satis-
O“_HOI')" showing of a good-faith claim of
o atersmp m. the prop(‘zrty,.the mere f_act
is no?nOther In good faith disputes his title
the alo{le sufﬁcxent'to_defeat his right to
pe dPermlt; neither is it ground for sus-

Nding the permit or abating the statu-

tory . .
'Y appeal pending settlement of the title
ontroversy,

[12] The J\lagnolia contends alterna-
tively that even if Landman’s title is good,
the judgment of the district court cancel-
ling the permit should be affirmed because
it appears as a matter of law from the
judge’s findings of fact that the 1.26-acre
tract is a voluntary subdivision in deroga-
tion of Rule 37. We find no merit in this
contention. The 1.26-acre tract appears to
be a part of a voluntary subdivision of the
Q-acre tract. Landman alleged in his
pleadings that the owners of the remainder
of the 9-acre tract joined with him in his
application for the permit. There is no
statement of facts, and the findings do not
show that the 9-acre tract, from which the
1.26-acre tract was segregated, is entitled
to no well or that it has all the wells to
which it would be entitled without regard
to the subdivision. Neither does it appear
whether or not the Commission took into
consideration the needs of the 9-acre tract
as a whole in locating the two wells on the
1.26-acre tract. See in this connection
Railroad Commission v. Magnolia Pet. Co,,
130 Tex. 484, 109 S.W.2d 967; Gulf Land
Co. v. Atlantic Refining Co., 134 Tex. 59,
131 S.W.2d 73; Humble Oil & Refining Co.
v. Potter, Tex.Civ.App., 143 S.W.2d 133;
Railroad Commission v. Miller, Tex.Civ.
App., 165 SW.2d 504. The district judge
expressly stated that he did not pass on the
question of voluntary subdivision. Conse-
quently, the case must be remanded for a
new trial.

The judgments of the district court and
of the Court of Civil Appeals are reversed,
and the cause is remanded to the district
court for a new trial.
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§ 945 POOLING AND UNITIZATION 686

§ 945. Whether Pooling or Unitization Must Occur Before
Drilling of Well

It has been urged in some instances that particular pooling statutes require
that pooling occur before rather than after the drilling of a well. This argument
has been rejected in Hunter Co. v. McHugh' in Louisiana, Superior Oil Co. v.
Foote? in Mississippi, and Wood Oil Co. v. Corporation Commission3 in

Tiger Flats Production Co. v. Oklahoma Petroleum Extracting Co., 711 P.2d 106, 88 O.&G.R.
167 (Okla. 1985) (holding that in a suit by the unit operator to foreclose a lien on the leasehold
interest of working interest owners who failed to pay their proportionate share of unit expenses,
the trial court could order a deficiency judgment to the extent that the amount realized from
foreclosure of lien was insufficient to pay the claim);

Arkla Exploration Co. v. Shadid, 710 P.2d 126, 86 0.&G.R. 353 (Okla. App. 1985) (discussing
the determination of whether costs incurred were required and reasonable).

§ 945

1 Hunter Co. v. McHugh, 202 La. 97, 11 So. 2d 495 (1943), appeal dismissed, 320 U.S. 222
(1943). A well was drilled in 1938 on a 190-acre leasehold and thereafter, in 1941, Order 28-B
established 320-acre drilling units. The court rejected the contention of Hunter Co. that this order
was unconstitutional insofar as it required it to pool or unitize the 190-acre leasehold with sufficient
acreage to conform with the 320-acre unit.

Gorenflo v. Texaco, Inc., 566 F. Supp. 722 (M.D. La. 1983), aff'd, 735 F.2d 835, 81 O.&G.R.
284 (5th Cir. 1984), rejected an argument that the pooling clause construed permitted pooling only
for purposes of production and not for purposes of exploration.

2 Superior Oil Co. v. Foote, 214 Miss. 857, 59 So. 2d 85, 844, 1 O.&G.R. 735, 1239,37 A.L.R.2d
415 (1952). The court commented as follows on the matter:

“EL i ti Al dh et mnallas csdae Can (Wa) ic axmilahla anlu hafare and nnt
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Oklahoma. A contrary holding would seriously impair the authority of the
regulatory agency to protect the public interest in the conservation of mineral
resources. A narrow construction of pooling statutes, limiting the commission’s

authority in this respect, should be avoided.
(Text continued on page 687)



