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70-2-17 OIL CONSERVATION COMMISSIC 70-2-17

For article, “State Conservation Regulation and the Rights and obligations, with respect to adjcining
Proposed R-199,” see 6 Nat. Resources J. 223 (1966). landowners, arising out of secondary recovery of gas,
For comment on geothermal energy and water law, o0i), and other fluid minerals, 19 A.L.R.4th 1182,
see 19 Nat. Resources J. 445 (1979). 58 C.J.S. Mines and Minerals § 240.

Am. Jur. 2d, ALR. and C.J.S. references. —
38 Am. Jur. 2d Gas and Qil §§ 161, 164.

70-2-17. Equitable allocation of allowable production; pooling; spac-
ing.

A. The rules, regulations or orders of the djvision shall, so far as it is practicable to do so,
afford to the owner of each property in a pool the opportunity to produce his just and
equitable share of the oil or gas, or both, in the pool, being an amount, so far as can be
practically determined, and so far as such can be practicably obtained without waste,
substantially in the proportion that the quantity of the recoverable oil or gas, or both, under
such property bears to the total recoverable oil or gas, or both, in the pool, and for this
purpose to use his just and equitable share of the reservoir energy.

B. The division may establish a proration unit for each pool, such being the area that can
be efficiently and economically drained and developed by one well, and in so doing the
division shall consider the economic loss caused by the drilling of unnecessary wells, the
protection of correlative rights, including those of royalty owners, the prevention of waste,
the avoidance of the augmentation of risks arising from the drilling of an excessive number
of wells, and the prevention of reduced recovery which might result from the drilling of too
few wells.

C. When two or more separately owned tracts of land are embraced within a spacing or
proration unit, or where there are owners of royalty interests or undivided interests in oil
and gas minerals which are separately owned or any combination thereof, embraced within
such spacing or proration unit, the owner or owners thereof may validly pool their interests
and develop their lands as a unit. Where, however, such owner or owners have not agreed
to pool their interests, and where one such separate owner, or owners, who has the right to
drill has drilled or proposes to drill a well on said unit to a common source of supply, the
division, to avoid the drilling of unnecessary wells or to protect correlative rights, or to
prevent waste, shall pool all or any part of such lands or interests or both in the spacing or
proration unit as a unit.

All orders effecting such pooling shall be made after notice and hearing, and shall be upon
such terms and conditions as are just and reasonable and will afford to the owner or owners
of each tract or interest in the unit the opportunity to recover or receive without
unnecessary expense his just and fair share of the oil or gas, or both. Each order shall
describe the lands included in the unit designated thereby, identify the pool or pools to
which it applies and designate an operator for the unit. All operations for the pooled oil or
gas, or both, which are conducted on any portion of the unit shall be deemed for all purposes
to have been conducted upon each tract within the unit by the owner or owners of such tract.
For the purpose of determining the portions of production owned by the persons owning
interests in the pooled oil or gas, or both, such production shall be allocated to the respective
tracts within the unit in the proportion that the number of surface acres included within
each tract bears to the number of surface acres included in the entire unit. The portion of
the production allocated to the owner or owners of each tract or interest included in a well
spacing or proration unit formed by a pooling order shall, when produced, be considered as
if produced from the separately owned tract or interest by a well drilled thereon. Such
pooling order of the division shall make definite provision as to any owner, or owners, who
elects not to pay his proportionate share in advance for the prorata reimbursement solely
out of production to the parties advancing the costs of the development and operation, which
shall be limited to the actual expenditures required for such purpose not in excess of what
are reasonable, but which shall include a reasonable charge for supervision and may include
a charge for the risk involved in the drilling of such well, which charge for risk shall not
exceed two hundred percent of the nonconsenting working interest owner’s or owners’
prorata share of the cost of drilling and completing the well.
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In the event of any dispute relative to such costs, the division shall determine the proper
costs after due notice to interested parties and a hearing thereon. The division is specifically
authorized to provide that the owner or owners drilling, or paying for the drilling, or for the
operation of a well for the benefit of all shall be entitled to all production from such well
which would be received by the owner, or owners, for whose benefit the well was drilled or
operated, after payment of royalty as provided in the lease, if any, applicable to each tract
or interest, and obligations payable out of production, until the owner or owners drilling or
operating the well or both have been paid the amount due under the terms of the pooling
order or order settling such dispute. No part of the production or proceeds accruing to any
owner or owners of a separate interest in such unit shall be applied toward the payment of
any cost properly chargeable to any other interest in said unit.

If the interest of any owner or owners of any unleased mineral interest is pooled by virtue
of this act, seven-eighths of such interest shall be considered as a working interest and
one-eighth shall be considered a royalty interest, and he shall in all events be paid
one-eighth of all production from the unit and creditable to his interest.

D. Minimum allowable for some wells may be advisable from time to time, especially with
respect to wells already drilled when this act takes effect, to the end that the production will
repay reasonable lifting cost and thus prevent premature abandonment and resulting
waste. .

E. Whenever it appears that the owners in any pool have agreed upon a plan for the
spacing of wells, or upon a plan or method of distribution of any allowable fixed by the
division for the pool, or upon any other plan for the development or operation of such pool,
which plan, in the judgment of the division, has the effect of preventing waste as prohibited
by this act and is fair to the royalty owners in such pool, then such plan shall be adopted by
the division with respect to such pool; however, the division, upon hearing and after notice,
may subsequently modify any such plan to the extent necessary to prevent waste as
prohibited by this act.

F. After the effective date of any rule, regulation or order fixing the allowable production,
no person shall produce more than the allowable production applicable to him, his wells,
leases or properties determined as in this act provided, and the allowable production shall
be produced in accordance with the applicable rules, regulations or orders.

History: Laws 19385, ch. 72, § 12; 1841 Comp., Therefore, the commission, by “basic conclusions of
§ 69-213%%; Laws 1949, ch. 168, § 13; 1958, ch. 76, fact” (or what might be termed “findings”), must
§ 1; 1953 Comp., § 65-3-14; Laws 1961, ch. 65, determine, insofar as practicable: (1) amount of re-
§ 1; 1973, ch. 250, § 1; 1977, ch. 255, § 51. coverable gas under each producer’s tract; (2) the
Meaning of “this act”. — The term “this act,” total amount of recoverable gas in pool; (3) propor-
referred to in this section, means Laws 1935, ch. 72, tion that (1) bears to (2); and (4) what portion of
§8 1 to 24, which appear as 70-2-2 to 70-2-4, 70-2-6 arrived at proportion can be recovered without
to 70-2-11, 70-2-15, 70-2-16, 70-2-21 to 70-2-25, 70- waste. That the extent of the correlative rights must
2-27 to 70-2-30, and 70-2-33 NMSA 1978. first be determined before commission can act to
The terms “spacing unit” and “proration protect them is manifest. Continental Oil Co. v. Oil
unit” are not synonymous and the commission Conservation Comm’n, 70 N.M. 310, 373 P.2d 809
has power to fix spacing units without first creating (1962).
proration units. Rutter & Wilbanks Corp. v. Oil Con- In addition to making such findings the commis-
servation Comm’n, 87 N.M. 286, 532 P.2d 582 (1975). sion, “insofar as is practicable, shall prevent drainage
Proration formula required to be based on between producing tracts in a pool which is not
recoverable gas. — Lacking a finding that new gas equalized by counter-drainage,” under the provisions
proration formula is based on amounts of recover- of 70-2-16 NMSA 1978. Continental Oil Co. v. Oil
able gas in pool and under tracts, insofar as these Conservation Comm’n, 70 N.M. 310, 373 P.2d 809
amounts can be practically determined and obtained (1962),
without waste, a supposedly valid order in current Four basic findings required to adopt a production
use cannot be replaced. Such findings are necessary formula under this section can be made in language
requisites to validity of the order, for it is upon them equivalent to that required in previous decision con-
that the very power of the commission to act de- ,  struing this section. El Paso Natural Gas Co. v. Oil
pends. Continental Qil Co. v. Oil Conservation Conservation Comm’n, 76 N.M. 268, 414 P.2d 496
Comm’n, 70 N.M. 310, 373 P.2d 809 (1962). (1966) (explaining Continental Oil Co. v. Oil Conser-
Findings required before correlative rights vation Comm’n, 70 N.M. 310, 373 P.2d 809 (1962)).
ascertained. — In order to protect correlative Although subservient to prevention of waste and
rights, it is incumbent upon commission to deter- perhaps to practicalities of the situation, protection
mine, “so far as it is practical to do so,” certain of correlative rights must depend upon commission’s
foundationary matters, without which the correlative (now division’s) findings as to extent and limitations
rights of various owners cannot be ascertained. of the right. This the commission is required to do
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