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STATE OF NEW MEXICO
ENERGY, MINERALS AND NATURAL RESOURCES DEPARTMENT OIL
CONSERVATION COMMISSION

APPLICATION OF GOODNIGHT MIDSTREAM

PERMIAN, LLC TO AMEND ORDER NO. R-7767 TO

EXCLUDE THE SAN ANDRES FORMATION FROM

THE EUNICE MONUMENT OIL POOL WITHIN THE

EUNICE MONUMENT SOUTH UNIT AREA, LEA

COUNTY, NEW MEXICO. CASE NO. 24277

APPLICATION OF GOODNIGHT MIDSTREAM

PERMIAN, LLC TO AMEND ORDER NO. R-7765, AS

AMENDED TO EXCLUDE THE SAN ANDRES

FORMATION FROM THE UNITIZED INTERVAL OF

THE EUNICE MONUMENT SOUTH UNIT, LEA

COUNTY, NEW MEXICO. CASE NO. 24278

APPLICATIONS OF GOODNIGHT MIDSTREAM
PERMIAN, LLC FOR APPROVAL OF SALTWATER
DISPOSAL WELLS LEA COUNTY, NEW MEXICO. CASE NOS. 23614-23617

APPLICATIONS OF EMPIRE NEW MEXICO LLC TO
REVOKE INJECTION AUTHORITY, LEA COUNTY,
NEW MEXICO. CASE NOS. 24018-24027

APPLICATION OF GOODNIGHT MIDSTREAM

PERMIAN LLC TO AMEND ORDER NO. R-

22026/SWD-2403 TO INCREASE THE APPROVED

INJECTION RATE IN ITS ANDRE DAWSON SWD #1,

LEA COUNTY, NEW MEXICO. CASE NO. 23775

APPLICATION OF GOODNIGHT PERMIAN

MIDSTREAM, LLC FOR APPROVAL OF A

SALTWATER DISPOSAL WELL, LEA COUNTY, CASE NO. 24123

NEW MEXICO. ORDER NO. R-22869-A

GOODNIGHT’S MOTION TO ISSUE A DEPOSITION SUBPOENA AND
SHOWING GOOD CAUSE TO DEPOSE EMPIRE NEW MEXICO, LL.C

Pursuant to NMSA 1978, §70-2-8 and 19.15.4.16.A NMAC, Rules 1-026 and 1-030(B)
NMRA, Goodnight Midstream Permian, LLC (“Goodnight”), by and through undersigned

counsel, hereby files this motion requesting the New Mexico Oil Conservation Commission issue
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the attached deposition subpoena to Empire New Mexico, LLC (“Empire”) based upon the
following showing of good cause.
INTRODUCTION
Empire’s plan to develop the alleged residual oil zone (“ROZ”) in the San Andres formation
within the Empire Monument South Unit (“EMSU?”) is centrally important to evaluating whether
any such alleged hydrocarbons are economically recoverable. Empire will need to testify as to its
plan at the September 23-27 hearing. Goodnight has asked for that plan multiple times. In

September 2023, Eugene Sweeney testified for Empire that it was developing such a plan. In

January 2024, Jack Wheeler stated under oath, again, that Empire planned to develop a CO2

recovery project. But in February 2024, Empire explained the only ‘plan’ Empire had was a

document from the prior unit operator outlining the potential for ROZ recovery that did not even
extend into Goodnight’s injection zone — i.e., they had no plan at all. As recently as May 2024,
counsel for Empire confirmed it had already produced plans of development in its possession, and
that Empire could not be compelled to produce documents it does not possess.

Suddenly now, on June 28, 2024, Empire has produced a new document it suggests is its

plan to develop the San Andres ROZ — dated January 15, 2024. While the newly produced

document suggests the existence of a full plan of development, and does include some relevant
information, it is inconsistent with Empire’s prior representations to Goodnight and the
Commission that it had no written plans and, most importantly, it lacks the detailed information
necessary to evaluate Empire’s claim that the San Andres contains an economic ROZ. Either
Empire has prepared those detailed assessments—including operational parameters, reservoir
simulations, and cost estimates—and has refused to produce them, or it has no detailed plans.
Either way, Empire is going to have to put on an affirmative case at the September Hearing that it

can economically produce hydrocarbons from the purported San Andres ROZ. Goodnight has a
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right to evaluate those plans but has been denied the opportunity based on Empire’s assertion that
it has no written plans that are responsive. If Empire is asserting this affidavit is its “plan”, the only
way for Goodnight to obtain the information necessary to assess Empire’s “plan” is to depose a
company representative or representatives on the details of Empire’s “plan.”

These matters present the extraordinary circumstances contemplated by Section
19.15.4.16.A NMAC that substantiate good cause to require a limited deposition of Empire
regarding its alleged San Andres EMSU ROZ plan. As a matter of fairness, Goodnight must be
permitted the opportunity to depose Empire on its plan to develop the alleged San Andres ROZ.

FACTUAL BASIS

Empire initiated these contested hearings claiming Goodnight’s saltwater injection
activities into the San Andres formation within the EMSU are impairing Empire’s correlative rights
to recover economically recoverable hydrocarbons in an alleged ROZ within the San Andres
formation. Empire made that claim, alluded to the existence of work done to substantiate a
production plan, and has even testified, under oath, that the initial stages of ROZ recovery work
have been planned. See, e.g., September 15, 2023 Hearing Transcript in Case No. 22626, p.
238:18-22 [Testimony of Eugene Sweeney], relevant excepts attached as Exhibit 1.

Despite numerous requests by Goodnight for the alleged San Andres ROZ workplans, the
sole Empire document received by Goodnight is the attached internal memo purportedly created
by Darrel W. Davis on January 15, 2024, which suggests Empire has documents and email
communications related to the San Andres ROZ workplan that have not been produced. See Davis
Memo, Doc. No. OCD 23614-17 03483 through 03521, attached as Exhibit 2. Empire’s internal
memo briefly discusses Empire’s intent, but not its plans for how, to use the Grayburg main pay

zone (“MPZ”) improvements as a springboard for ROZ recovery. Id., pp. 12-17.
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At this point, Goodnight believes that either: (i) Empire has a workplan for recovery of the
alleged San Andres ROZ that it refuses to provide to Goodnight or (i1) Empire does not have a full
written workplan, and instead, a plan for recovery exists in the mind(s) of Empire’s principal(s),
consult(s), and/or employee(s). In either case, Empire undoubtedly plans to testify at the hearing
in this matter, now set for September 23-27, 2024 (the “September Hearing”), as to how and why
it believes there exist economically recoverable hydrocarbons in the San Andres formation within
the EMSU. To avoid a prejudicial surprise and to promote a full and fair adjudication of the issues
at the September Hearing, Goodnight shows good cause to depose, and therefore must be permitted
to depose, Empire’s corporate representative(s) about its San Andres ROZ development plans.
Based on this showing in this motion which meets Goodnight’s prima facie burden, the
Commission should promptly issue the attached deposition subpoena on or before July 19, 2024,
and should order that Empire may, within a time certain thereafter, file a motion to quash should
Empire seek to establish a meritorious basis to do so.

ARGUMENT

A. Legal Standard

“The commission and director or the director’s authorized representative shall issue
subpoenas for witness depositions in advance of the hearing only in extraordinary circumstances
for good cause shown.” NMAC 19.15.4.16(A) (emphasis added). Thus, if the Commission
determines these are extraordinary circumstances and Goodnight has shown good cause to depose
Empire’s corporate representative, then the Commission shall issue the attached deposition
subpoena. The Commission should issue the attached deposition subpoena on or before July 19,
2024, given that this motion sufficiently meets Goodnight’s prima facie burden under Section
19.15.4.16(A) NMAC and thereupon should order Empire to file a motion to quash, should Empire
choose to do so, within a time certain prior to the scheduled deposition. This procedure ensures

that Empire shall have a “reasonable opportunity” to respond in opposition to the deposition if it

4
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believes such a response to be necessary. NMAC 19.15.4.16(C) (“[T]he director or division
examiner shall . . . allow interested parties an opportunity, reasonable under the circumstances, to
respond to the motion.”).

B. Empire Has Failed to Provide Goodnight with A Plan to Produce the Alleged

Economically Recoverable ROZ in the San Andres Formation Despite Claiming Such
a Plan Exists.

Empire’s failure to provide Goodnight with any complete written plan for economic
recovery of Empire’s claimed ROZ within the San Andres formation, despite Empire’s assertion
that it has such a plan, and despite Goodnight’s numerous requests, presents exactly the sort of
extraordinary circumstances that justify a deposition in advance of the September Hearing.

One of Empire’s central claims underlying its position in every one of the above-captioned
cases is that a large target of oil exists in the ROZ in the San Andres formation below the historic
producing zone in the EMSU that Empire believes can be economically developed and that Empire
plans to produce:

Empire currently operates the EMSU as a water flood project recovering

hydrocarbons from the Grayburg — San Andres formation. The EMSU waterflood

currently produces approximately 830 BOPD; 67,600 BWPD; 540 MCFPD and

injects approximately 67,600 BWPD into the unitized Grayburg / San Andres

Reservoir. Empire plans to further develop the EMSU through CO2 injection

to enhance recovery in the Grayburg and San Andres formation and to recover

oil within residual oil zones (“R0OZ”) in the San Andres formation. By CO2

flooding this San Andres ROZ interval, Empire estimates that 270 million barrels

or more of this residual oil can be recovered, in addition to an estimated 300 million
barrels of tertiary oil recovered from the Grayburg.

Empire Motion to Refer Case Nos. 23614-17, 24018-24027, and 23775 to the Commission, p. 2,
9 3 (emphasis added), attached as Exhibit 3; see also id. at Exh. A, Affidavit of Jack E. Wheeler,
3 (making same claims under oath).

Indeed, whether there exists an economically recoverable zone of hydrocarbons in San
Andres formation within the EMSU is a touchstone issue for the September Hearing. The

Commission has ruled, in part, that
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At said hearing, the parties shall submit a// evidence, testimony, and legal argument

on the issue of the existence, extent of and possible interference with a residual oil

zone the Eunice Monument South Unit (“EMSU”) by produced water injection

activities undertaken by Goodnight.
Joint Order on Goodnight Midstream Permian, L.L.C.’s Motion to Limit Scope of Hearing on
Cases Within the Eunice Monument South Unit and the Oil Conservation Motion Concerning the
Scope of the Evidentiary Hearing Set for September 23-27, 2024 (the “Scope Order”), p. 2 9 2,
dated July 2, 2024 (emphasis added).

Extraordinarily, Empire has never fully outlined its “plan” to develop the San Andres ROZ

within the EMSU. Such a plan must exist if Empire truly intends to develop the San Andres

formation as an ROZ. Empire suggested its existence (referring to different documents) under oath,
on at least two occasions. See Exh. 1 (Sweeney Testimony at September 15, 2023 Hearing
Transcript in Case No. 22626) and Exh. 3, at Exh. A (Wheeler Affidavit dated January 3, 2024). It
was not until June 28, 2024, in a supplemental response to Goodnight’s March 5, 2024 subpoena,
that Empire has now supplied the Davis Memo, titled “Eunice Monument & Arrowhead Field CO2
Development Plan.” See Exh. 2.

The Davis Memo mentions the alleged San Andres ROZ numerous times but dedicates
merely two paragraphs on pages 26 and 27 to discussing that portion of a development project
spanning multiple intervals in the EMSU and the Arrowhead Grayburg Unit. The most direct
statement about the alleged San Andres ROZ plan is that “Empire plans to develop this San Andres
ROZ interval using the same facilities it will use for developing the Grayburg MPZ.” Exh. 2, p.
27. While the memo discusses a phase one “CO2 Flood Design” in the Grayburg formation main
pay zone (“MPZ”), little discussion is specific to using “the same facilities” for the San Andres
ROZ or plans specific to the EMSU. Once again, Empire refers to a “plan” for development of the

alleged San Andres ROZ but fails to lay out that detailed plan for evaluation.
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Moreover, the production of the Davis Memo, purportedly written on January 15, 2024, is
inconsistent with Empire’s subpoena responses and briefing statements that no such plan exists.
For example, in Empire’s February 1, 2024 Second Supplemental Response to Goodnight’s
Subpoena in Case Nos. 23614-17, Empire provides the following misleading response:

REQUEST NO. 4:

A copy of Empire’s written plan, including all drafts, to evaluate the San Andres
formation for production of hydrocarbons identified by Eugene Sweeney in Case
No. 22626 at the hearing on September 15, 2023. See Tr. 238:18-22.

RESPONSE:

See Responses to Requests Nos. 2 and 3.

SUPPLEMENTAL RESPONSE:

On information and belief, Mr. Sweeney was referring to documents provided to
Empire by XTO, which were produced to Goodnight in Case No. 22626. Empire is not

reproducing those documents here.

See Empire Second Supplemental Response, attached as Exhibit 4. Before Empire served that
second supplemental response, Goodnight’s counsel conferred with counsel for Empire to clarify
any potential ambiguity about the existence of any plans.

To the extent Empire might rely on any ambiguity about whether the plan Mr. Sweeny or
Mr. Wheeler said Empire was working on developing is the Davis Memo, Goodnight’s counsel’s
efforts to obtain a response to the request involved clarifying the issue. In part, Goodnight’s
counsel sent the following email on January 9, 2024

Empire’s attached witness statement alleges Empire can recover approximately 270

million barrels or more of residual oil from the San Andres — apparently based on

some evaluation for how it can recovery hydrocarbons from the San Andres. In

sworn testimony from September 2022, Empire’s former COO stated that Empire

has a written plan for how it is going to evaluate the San Andres for oil recovery.

Request No. 4 and 5 ask for a copy of Empire’s plan to evaluate the San Andres and

related communications and documents. In its response to the subpoena, Empire

stated “any intended plan or analysis that may have been formulated by Empire was
contained in Eugene Sweeney’s testimony in OCD Case 22626.”
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It may be that Empire’s witness was not telling the truth on the stand at the OCD
and Empire did not have a written plan. It is not clear why he would prevaricate on
that question. But that is essentially what Empire implied in its response to the

subpoena: “... Empire states that any intended plan or analysis that may have been
formulated by Empire was contained in Eugene Sweeney’s testimony in OCD Case
22626.”

It now appears—based on Jack Wheeler’s sworn statement—that Empire has
prepared some form of evaluation or plan that is responsive to the request. Under
Rule 26(E), Empire has an obligation to “seasonably supplement” its discovery to
the extent it has a written evaluation/plan and any related internal communications
and documents.

Please provide the evaluation referred to in Mr. Wheeler’s sworn statement and any
related internal communications and documents, including any responsive
documents created during or after Empire’s due diligence review of its EMSU
purchase.

Email dated January 9, 2024 from Adam Rankin to Dana Hardy, et al., part of email thread attached
as Exhibit 5. Empire’s counsel did not respond to the email, and so Goodnight’s counsel followed

up, again, to be very clear about what Empire was saying:

I understand based on our discussion that the “written plan” referred to in
Sweeney’s testimony is the XTO documents presented as Empire Exhibits E and F
in the Piazza Case No. 22626. Our understanding is that Empire’s response to the
subpoena referring to Sweeney’s testimony for the “written plan” intended to refer
to those Exhibits as the plan. I just want to confirm that is what Empire meant in
the response to the Subpoena.

Exh. 5, (email dated January 30, 2024 from Adam Rankin to Dana Hardy, et al.). Although

Empire’s counsel never responded to those emails, Empire did affirmatively represent in May

2024, in Empire’s reply in support of a motion to quash Goodnight’s March 5, 2024, the following:
Goodnight neglects to inform the Commission that, in response to this request,
Empire produced plans of development within its possession. . . Empire cannot be
compelled to produce documents from the past 40 years that are not in its

possession. Any other plans of development from previous operators are publicly
available through the State Land Office.

Empire’s May 6, 2024 Reply in Support of Motion to Quash Goodnight’s Subpoena Duces Tecum,

p. 9 (addressing Request No. 10, which reiterates a request for any ROZ production plan). Empire
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affirmatively took the position in May 2024 that the only plans out there were Empire Exhibits E
and F in the Piazza Case No. 22626.

While production of the Davis Memo contradicts Empire’s May 2024 representation, it
does little to add to Mr. Sweeney’s or Mr. Wheeler’s testimony about what an alleged plan to
develop the San Andres ROZ entails and whether it is technically or economically feasible. The
Davis Memo fails to provide necessary information underlying an economic plan to recover
hydrocarbons from the San Andres formation. For example, it does not provide:

e Reservoir engineering data and analyses that would, at a minimum, need to
include:
o Reservoir characterization studies;
Pilot holes to gather actual data on target zone;
Geologic studies on target zone;
Analysis of existing core data, acquisition of additional cores and core
analysis;
Miscibility studies including laboratory tests;
Project staging and number of deepened or new drill wells;
Reservoir simulation studies;
Injection scheme study and design;
Production and recycle facility design;
o CO2 requirements and schedule;
e Costs for each of the above enumerated items, estimates of project capital expenses
and operating expenses;'
e Estimates of future production and revenue used to perform economic analyses
using all project costs, and the economic analyses;?
e Sensitivity studies using ranges of future revenue and costs to judge the profit
margin, if any, from such economic analyses.

O OO

O 0O O 0O

All these enumerated items, some of which are partly addressed in the Davis Memo, are essential

parts of any plan to produce hydrocarbons from the proposed San Andres ROZ, and, are necessary

to evaluate the economy of recovering any hydrocarbons existing in the San Andres formation.
Indeed, absent that information in a plan for recovery, Empire cannot establish that

Goodnight’s disposal wells inject water into the San Andres at depths that Empire alleges contain

! The Davis Memo does seem to provide some costs related to infrastructure necessary for phase one of the tertiary
recovery plan for the Grayburg MPZ. See Exh. 2, p. 32.

2 Again, the Davis Memo does include some economic analysis, but not specific to justifying the cost of a San
Andres ROZ plan. See Exh. 2, p. 33-38.
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the ROZ oil target or that will impact the alleged ROZ. If oil exists in a San Andres ROZ, its
recovery will require an expensive and complicated project to inject carbon dioxide to free the
supposed oil for production across more than 1,000 vertical feet of reservoir using outdated
existing wells and infrastructure. Without some basic level of reservoir engineering and economic
analyses, Empire cannot plausibly claim that a viable ROZ project can be justified and
implemented. Certainly, Goodnight is prejudicially prevented from meaningfully testing that claim
were Empire to testify to all these aspects of a plan for the first time at the September Hearing.

Empire has orchestrated circumstances where that plan, central to Empire’s claims and
Goodnight’s defenses in these proceedings, is yet unknown to Goodnight, to the Division, and to
the Commission. It is exceptional that lynchpin plan upon is undisclosed, but it is extraordinary
that Empire has avoided providing it, despite multiple requests, and no less than three months from
a the September Hearing.

These are exactly the sorts of “exceptional circumstances” in cases that seek discovery of
trial preparation materials that courts find justify disclosure of otherwise privileged information.
Here, Goodnight is not asking for privileged information, but these sorts of cases provide a helpful
framework for the undue prejudice caused to Goodnight by the present discovery issue. For

(133

example, multiple “‘cases hold that ‘exceptional circumstances’ allowing for discovery of a non-
testifying expert’s opinion exist where the object or condition observed is not observable by an
expert of the party seeking discovery.’” Pinal Creek Grp. v. Newmont Mining Corp, No. CV-91-
1764-PHX-DAE-(LOA), 2006 U.S. Dist. LEXIS 45015, at *18 (D. Ariz. June 30, 2006) (quoting
Hartford Fire Ins. Co. v. Pure Air on the Lake, Ltd. P ship, 154 F.R.D. 202, 208 (N.D. Ind. 1993)
(citing multiple cases)). In other cases, exceptional circumstances have been shown where a non-

testifying expert’s report will be used as the basis for an expert opinion. /d. (citations omitted); c.f-

Disidore v. Mail Contractors of Am., Inc., 196 F.R.D. 410, 417 (D. Kan. 2000) (exceptional

10
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circumstances to depose a consulting expert where “the object or condition observed by the non-
testifying expert is no longer observable by an expert of the party seeking discovery”).

Inasmuch as the forgoing enumerated items are necessary to evaluate Empire’s purported
plan to develop an alleged ROZ in the San Andres formation, those elements are also necessary to
meaningfully evaluate which plan Empire believes to be economically viable. While Goodnight
could guess at a plan Empire might choose to implement, the significant work Goodnight would
need its own experts to do to develop that plan and to test whether it is viable is quite significant.
That work represents an undue hardship because it would merely be a guess: all that would be
pointless at the September Hearing if Empire’s purported plan deals with the hundreds of variables
in a different manner. Without Empire’s plan, this undue hardship cannot be avoided.

While Goodnight does not believe there exists any viable plan for recovery of hydrocarbons
from the San Andres formation, it is not some hypothetical plan that Goodnight might put together
which is at issue, but rather Empire’s actual, and presumably its best, plan for development.
Empire’s plan must be tested to determine whether economically recoverable hydrocarbons exist
in the formation. It is fundamentally unfair for Goodnight to be left guessing at what that plan
might be until the September Hearing.

At bottom, “‘[t]the discovery process delineated in the Federal Rules of Civil Procedure is
intended to allow litigants to ‘prepare for trial in a manner that will promote the just, speedy, and
inexpensive determination of the action....”. . . .” Baez-Eliza v. Instituto Psicoterapeutico De PR.,
No. 09-1990 (SEC), 2011 U.S. Dist. LEXIS 937, at *20 (D.P.R. Jan. 5, 2011) (quoting 8 C. Wright,
A. Miller, & R. Marcus, Federal Practice and Procedure § 2001, p. 22 (3rd ed. 2010); see
Burlington Northen & Santa Fe Ry. Co. v. United States District Court for the District of Montana,
408 F.3d 1142, 1149 (9th Cir. 2005)). The discovery process, here, has the same goal. Goodnight

should not be deprived of an opportunity to explore Empire’s plan to develop the alleged ROZ.

11

Released to Imaging: 7/17/2024 4:37:54 PM



Received by OCD: 7/16/2024 6:04:21 PM Page 12 of 109

Moreover, this issue has ramifications beyond just Goodnight’s interests. The September
Hearing deals with issues pertinent to all/ applications between Empire and Goodnight within the
EMSU, and also, will result in rulings binding on both parties, intervenors, and rulings that are
potentially dispositive to numerous other applications. All of this turns on whether Empire can
prove the existence of an economically recoverable ROZ in the San Andres in the EMSU.

C. Goodnight Shows Good Cause to Depose Empire on Its Plan for Development of the

Alleged San Andres ROZ Because Goodnight has Substantial Need of Those

Materials and Is Unable Without Undue Hardship to Obtain the Substantial
Equivalent of those Materials by Other Means.

Goodnight has repeatedly made the straightforward ask: what is the plan? What is the plan
Empire is expected to testify about regarding an economically recoverable ROZ project in the San
Andres? Goodnight cannot obtain that plan from anyone other than Empire — it is Empire’s plan.
Quite simply: there is no alternative to obtaining the plan from Empire.

Goodnight has directly requested this plan on multiple occasions through the subpoena
process under Section 19.15.4.16.A NMAC. Example requests are resupplied below:

Request No. of Goodnight’s subpoena dated September 22, 2023, in Case Nos.

23601-17:
4. A copy of Empire’s written plan, including all drafts, to evaluate the San
Andres formation for production of hydrocarbons identified by Eugene
Sweeney in Case No. 22626 at the hearing on September 15, 2023. See
Tr. 238:18-22.
5. Documents, communications, correspondence, emails, data, and

summaries, including but not limited to internal and external
correspondence and memoranda, that address, reflect on, or concern
Empire’s plan to evaluate the San Andres formation for production of
hydrocarbons identified by Eugene Sweeney in Case No. 22626 at the
hearing on September 15, 2023. See Tr. 238:18-22.

Request No. 10 of Goodnight’s subpoena dated March 5, 2024:

10.  All plans of development for the EMSU submitted to the New Mexico
State Land Office from approval of the EMSU to the present, including
all internal and external communications, emails, memoranda, and
summaries, that reflect on, discuss, reference, or concern such plans of
development.

12
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Request Nos. 11 and 12 of Goodnight’s subpoena dated July 2, 2024:

11. Documents, data, analyses, reports, and summaries, including but not
limited to internal and external correspondence, that address, reflect on,
or concern studies prepared by Empire on the feasibility of conducting
tertiary recovery operations in the San Andres formation within the
EMSU using carbon dioxide.

12. Documents, data, analyses, reports, and summaries, including internal
and external correspondence, that address, reflect on, or concern
assessments for capital costs and expenditures estimated to be necessary
to institute a tertiary recovery operation in the San Andres formation
within the EMSU using carbon dioxide.

Goodnight, thus, has directly sought a copy of these plans since September 2023.

Once again, although this is not a circumstance where Goodnight is seeking work product
production, caselaw dealing with production of trial preparation materials and fact work product
is instructive. In a parallel sort of issue, even “[o]rdinary work product. . . is subject to disclosure
upon a showing by the party seeking discovery of substantial need and its inability to obtain the
materials by other means.” S. Union Co. v. Sw. Gas Corp., 205 F.R.D. 542, 549 (D. Ariz. 2002);
Upjohn Co. v. United States, 449 U.S. 383,401 (1981) (recognizing that ordinary work product is
discoverable upon a showing of substantial need and inability to obtain materials without undue
hardship). While Empire’s plan of development is not subject to any sort of work product
immunity, good cause to depose Empire about that plan exists because Empire has not produced
that complete plan, that plan is centrally necessary information for Goodnight to test Empire’s
allegations that the San Andres has an economically recoverable ROZ, and Goodnight has no other
source for Empire’s plan than from the documents or testimony of Empire.

Either (i) Empire has a workplan for recovery of the alleged San Andres ROZ that it refuses
to provide to Goodnight or (i1) Empire does not have a written workplan, and instead, that plan for
recovery exists in the mind(s) of Empire’s principal(s), consult(s), and/or employee(s). In either

case, Empire undoubtedly plans to testify at the September Hearing as to how and why it believes
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there exist economically recoverable hydrocarbons in the San Andres formation within the EMSU
— without doing so, Empire cannot meet its evidentiary burden.

Goodnight cannot meaningfully evaluate Empire’s purported plan of development without
a copy of that plan. Given no written plan has been provided, Goodnight has good cause to depose
Empire on the aspects of that plan that may be retained by Empire as outlined above. Because
Goodnight has, and can, “specifically articulat[e] the nature of its need” to depose Empire about
Empire’s alleged plan for development of the San Andres ROZ and has “explain[e]d why [it]
cannot obtain equivalent information by other means,” Goodnight has reasonably shown good
cause for the deposition. c.f. Santa Fe Pac. Gold Corp. v. United Nuclear Corp., 2007-NMCA-
133, 9 54, 175 P.3d 309 (finding burden to produce work product met upon such a showing).

Anything less would result in an unfair surprise to Goodnight at the September Hearing
and would undercut the Commission’s obligation to promote a full and fair opportunity to litigate
this issue. Goodnight, thus, shows good cause to depose Empire’s corporate representative(s) on
the topic of Empire’s plans to develop the alleged San Andres ROZ, as set forth in the corporate
deposition subpoena. See Exhibit 6. The Commission, thus, must issue the attached deposition
subpoena. See 19.15.4.16.A NMAC.

CONCLUSION

For this reason, Goodnight respectfully requests that the Commission issue the deposition
subpoena attached as Exhibit 6, immediately or no later than July 19, 2024, that it order Empire
shall be permitted to file a motion to quash the subpoena within a time certain after issuance of the
deposition subpoena, should Empire choose to do so, and for such other and further relief as the

Commission may deem appropriate and necessary.
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DATED: July 16, 2024
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Respectfully submitted,

HOLLAND & HART LLP

By:

/s/ Nathan R. Jurgensen

Michael H. Feldewert

Adam G. Rankin

Nathan R. Jurgensen

Paula M. Vance

Post Office Box 2208

Santa Fe, NM 87504
505-998-4421

505-983-6043 Facsimile
mfeldewert@hollandhart.com
agrankin@hollandhart.com
nrjurgensen@hollandhart.com
pmvance@hollandhart.com

ATTORNEYS FOR GOODNIGHT MIDSTREAM
PERMIAN, LLC
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CERTIFICATE OF SERVICE

I hereby certify that on July 16, 2024, I served a copy of the foregoing document to the
following counsel of record via Electronic Mail to:

Ernest L. Padilla Jesse Tremaine
Padilla Law Firm, P.A. Chris Moander
Post Office Box 2523 Assistant General Counsels
Santa Fe, New Mexico 87504 New Mexico Energy, Minerals, and
(505) 988-7577 Natural Resources Department
padillalawnm@outlook.com 1220 South St. Francis Drive

Santa Fe, New Mexico 87505
Dana S. Hardy (505) 741-1231
Jaclyn M. McLean (505) 231-9312
HINKLE SHANOR LLP Jjessek.tremaine(@emnrd.nm.gov
P.O. Box 2068 chris.moander@emnrd.nm.gov
Santa Fe, NM 87504-2068
(505) 982-4554 Attorneys for New Mexico Oil Conservation
dhardy@hinklelawfirm.com Division

Jjmclean@hinklelawfirm.com
Matthew M. Beck

Sharon T. Shaheen PEIFER, HANSON, MULLINS & BAKER, P.A.
Daniel B. Goldberg P.O. Box 25245

Montgomery & Andrews, P.A. Albuquerque, NM 87125-5245

Post Office Box 2307 Tel: (505) 247-4800

Santa Fe, NM 87504-2307 mbeck@peiferlaw.com

(505) 986-2678

sshaheen(@montand.com Attorneys for Rice Operating Company and
dgoldberg@montand.com Permian Line Service, LLC

cc: wmceginnis@montand.com
Attorneys for Empire New Mexico, LLC

Miguel A. Suazo

Sophia A. Graham

Kaitlyn A. Luck

BEATTY & WOZNIAK, P.C.
500 Don Gaspar Ave.

Santa Fe, NM 87505

Tel: (505) 946-2090
msuazo@bwenergylaw.com
sgraham@bwenergylaw.com
kluck@bwenergylaw.com

Attorneys for Pilot Water Solutions SWD, LLC

Nathan R. Jurgensen
Nathan R. Jurgensen

16

Released to Imaging: 7/17/2024 4:37:54 PM



© 00 N oo o b~ W N

O T N N T e e e R R R N T
o A W N P O © 0O N O 0o &~ W N +—» O

STATE OF NEW MEXI CO
ENERGY, M NERALS AND NATURAL RESOURCES DEPARTMENT
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I N THE MATTER OF THE HEARI NG
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DI VI SION FOR THE PURPOSE OF
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AMENDED APPLI CATI ON OF MEVMBOURNE
O L COMPANY FOR COMPULSORY POOLI NG
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HORI ZONTAL WELL SPACI NG UNI T,

EDDY COUNTY, NEW MEXI CO.

APPL| CATI ON OF ASCENT ENERGY, LLC
FOR A HORI ZONTAL SPACI NG AND
PRORATI ON UNI T AND COMPULSORY
POOLI NG, EDDY COUNTY, NEW MEXI CO.

APPLI CATI ON OF ALPHA ENERGY
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POOLI NG, EDDY COUNTY, NEW MEXI CO.
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APPLI CATI ON OF MEWBOURNE O L
COVPANY FOR COVPULSORY POOLI NG,
EDDY COUNTY, NEW MEXI CO.

APPLI CATI ON OF GOODNI GHT M DSTREAM
PERM AN, LLC FOR APPROVAL OF A SALT
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APPLI CATI ON OF MATADOR PRODUCTI ON
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APPEARANCES
ON BEHALF OF ENERGY, M NERALS AND NATURAL RESOURCES
DEPARTMVENT:
MARLENE SALVI DREZ

Energy, Mnerals and Natural Resources Departnment

1220 South Street, Francis Drive
O | Conservation Division

Santa Fe, NM 87505

mar | ene. sal vi drez@t ate. nm us

(505) 469-5527

ALSO PRESENT:
Ernest Padilla, Esquire
M chael Fel dewert, Esquire, Holland & Hart
Darin Savage, Esquire, Abadie & Schil
Dana Hardy, Esquire, Hi nkle Shanor
Jesse Tremni ne, Assistant General Counsel, New
Mexi co EMNRD
Bryce Smth, Esquire, Modrall Sperling
Scott Morgan, Esquire, Cavin & | ngram
James Bruce, Esquire
James Parrot, Esquire, Beatty & Wbzni ak
Joby Rittenhouse, Esquire
Matt hew Beck, Esquire
Earl DeBrine, Esquire
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EXHI BI TS
NO. DESCRI PTI ON | D/ EVD
MewBourne O | Conpany (Cases 22633, 22634, 22635 and
22636) :
Exhibit 1 Unknown 56/ 63
Exhibit 2 Unknown 56/ 63
Exhi bit 3 CGeol ogi st Affidavit of Jordan
Carrell 56/ 63
Exhibit 4 Affidavit of Mailing 56/ 63
Exhi bit 5 Unknown 56/ 63
Exhi bit 6 Pool i ng Checkl i st 56/ 63
Exhi bit 8 Suppl enment al Exhi bit 56/ 63
Exhibit 9 Suppl ement al Exhi bit 56/ 63
(Exhi bits retai ned by counsel.)
NO. DESCRI PTI ON | D/ EVD
Texas Standard Operating (Case 23005):
Exhi bit 1 Unknown 67/ 69
Exhi bit 2 Landman Affidavit of Matt
Rober son 67/ 69
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EXHI BI TS (Cont'd)
NO. DESCRI PTI ON | D/ EVD
Goodni ght M dstream (Case 22626):
Exhi bit A C108 Application 120/ 121
Exhibit B Self-Affirnmed Statenment of
Nat han Al | eman 120/ 121
Exhi bit Bl Resume of Nat han All eman 120/ 121
Exhi bit B2 Notification of Protest 120/ 121
Exhibit C Sel f-Affirmed Statenment of
St eve Drake 160/
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PROCEEDI NGS

THE HEARI NG EXAM NER BRANCARD: Good
norni ng, everyone. It is Septenber 15, 2022. These
are the hearings of the New Mexico O Conservation
Division. | amyour hearing exam ner, Bill Brancard.
Wth ne today is our technical exam ner, M. Leonard
Lowe. Good norning, M. Lowe.

THE TECHNI CAL EXAM NER: Good nor ni ng,
M. Brancard.

THE HEARI NG EXAM NER BRANCARD:
Excellent. As always, the worksheet for today's
agenda is posted on our website. | believe there are
34 cases |listed today, so we m ght be able to get
t hrough t hem t oday.

But | have a few announcenents before
we get going. One is you all probably should be
getting an email at sonme point, a blast, but as of
Saturday, all of us here at Energy, Mnerals and
Nat ural Resources Departnment will have a different
emai | address; okay? And it will be the sane address,
the nanme that you've always |ooked for, I|ike
bill.brancard, but now instead of @tate.nmus, it
will be @mrd. nm gov.

But don't freak out because all your

emails that go to the old addresses will get routed to
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conpany's anal ytical plan for tracking the performnce

of its wells and capability of producing in the San

Andr es?

A That's -- so our plan as far as going
forward, we're -- we're in the apprai se stage. Again,
we're in the apprai se phase of what we -- what -- what

our possibilities are and our options are for
produci ng the hydrocarbons which we are confident are
present across the interval and we have not noved to a
select -- what you're tal king about, it sounds to ne
| i ke you're | ooking for nore |ike you would |ike our
sel ections and -- and al beit confidential selection
docunments and -- and sel ection phase that we're
in-- that we're into and -- and we are not in that
stage yet.

Q Okay. | guess what I'mtrying to find out
Is do you have a witten -- any witten plan or
docunment that outlines what your proposal is going
forward? How are you going to actually do this
appr ai sal ?

A How we are going to do the appraising?
W -- we are appraising the -- we are appraising the

project. We're in the apprai se phase of the project,

sir. M. Rankin, that's all | can tell you.
Q Ckay.
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A Do -- do -- if -- if you want -- you know,

what -- what -- again, what it seens |like you're
asking for is -- is what -- what are we selecting to
do on -- onit and we're not there yet. And | -- |

wish | could nove at a different pace that was nore

confortable with Goodnight, but we're -- but we're not
and we've already nade -- we're -- we are -- we are
proceeding with it and we've made a nmulti-mllion
dollar bet on this deal. So you better be sure that
we're going to -- we're going to be systematic and in
control the way we exploit this -- you know, our
field.

Q M. Sweeney, |'m asking you because you're

going to be systematic and in control, do you have a
written plan about how you're going to evaluate this
field, including the San Andres?

A Yes.

Q Okay. M. Sweeney, |'m asking you to

produce that plan because it's responsive to our

requests for docunents; okay? That's what | just want
to make clear. And any emmils or correspondence
relating to that plan should be reproduced.

A well --

Q That's -- that's what I'mtrying to get
across. All right. Now, are you also tracking --
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Memo To File

From: Darrell W Davis

Senior Production & Reservoir Engineer
Date: January 15, 2024

Reference: Eunice Monument & Arrowhead Field CO2 Development Plan

Lea County, New Mexico

EXHIBIT - 2
1
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Empire Petroleum Corporation
Eunice Monument & Arrowhead Field CO, Development Plan

Figure 1 — Location Map with Production Satellites
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Introduction

Injecting CO2 into an oil reservoir has proven to be one of the most effective ways to increase oil
recovery from the reservoir. Residual oil is held to the reservoir rock by capillary pressure and
interfacial tension, therefore waterflooding will not recover this oil. By injecting CO2 and building
reservoir pressure above minimum miscibility pressure, the interfacial tension and capillary
pressure will be reduced to zero and the oil is allowed to flow. CO2 swells the oil and reduces its

OCD 23614-17 03483
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viscosity in addition to removing these binding forces. The injected CO2 displaces the water and
oil from the reservoir and reaches the producing well and facilities where it is separated from the
oil and water and reinjected back into the reservoir. CO2 has a density less than water so it has a
tendency to sweep the upper portions of the reservoir first and results in low vertical sweep
efficiency due to gravity override. To improve the vertical sweep efficiency, water is pumped in
stages with the CO2 after an initial large slug is injected, in an alternating process called Water-
Alternating-Gas or WAG. The WAG cycle improves the vertical sweep efficiency but also reduces
the amount of CO2 which is purchased, thus reducing compression requirements at the surface
facilities. The total CO2 injected (MCF) divided by the amount of incremental oil recovered (BBLS)
is the Gross CO2 Utilization Factor (MCF/BBL). The purchase amount of CO2 injected (MCF)
divided by the amount of incremental oil recovered (BBLS) is the Net CO2 Utilization Factor
(MCF/BBL). These are Key Performance Indicators (KPI’s) for a CO2 flood.

To improve the areal sweep efficiency of a CO2 flood, the field is often developed on smaller
spacing so that the CO2 and water injection streamlines will not bypass as much oil. Eunice
Monument and Arrowhead fields are developed on 40-acre spacing with the water injector
recovering oil from an 80-acre patterns, with the water injector 1320 feet from the surrounding
4 producers. Infill wells were drilled in both fields to reduce the spacing to 20-acres in some
areas, and this reduced the spacing between injector and producer to 933 feet. At Eunice
Monument South Unit (EMSU) there were 125 new wells drilled from March 1985 to November
2005 to complete the 40-acre infills for the waterflood and to drill some 20-acre infills for
improved oil recovery. From March 1998 to September 2005, 20 new wells were drilled at
Arrowhead Grayburg Unit (AGU) and only 4 new wells at EMSU-B from January 1991 to
September 1993. There will be additional 20-acre infill wells drilled in 2024-2026 to improve oil
recovery from these 3 UNITS and to prepare for the CO2 flood. Oil recovery efficiency is based
on the following equation:

Recovery Efficiency = (Displacement Efficiency) x (Aerial Sweep Efficient) x (Vertical Sweep Efficiency)

The displacement efficiency can be close to 100% if miscible conditions between the oil and CO2
can be developed in the reservoir. If we mix water and oil in a jug and shake it up, the oil rises to
the top and the water falls to the bottom for low density oils. (immiscible condition) If however,
we mix CO2 and oil at a pressure and temperature where miscibility is achieved, the CO2 and oil
becomes one phase and there is no capillary pressure or interfacial tension. (miscible condition)
This is why a waterflood leaves large quantities of oil in the reservoir because there is a strong
interfacial tension holding the oil to the rock. For Eunice Monument and Arrowhead fields, there
is a Residual Oil Zone (ROZ) in the San Andres beneath the Grayburg where mother nature could
not strip the oil away from the rock. For the Grayburg interval, there was a large moveable oil
volume which the waterflood displaced to the producers, but due to nonuniform areal sweep
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efficiency and poor vertical sweep efficiency, there still remains a large moveable oil volume and
a residual oil volume. Infill drilling and CO2 flooding will recovery this oil, therefore increasing
the Oil Recovery Efficiency.

Empire Petroleum Corporation acquired the Eunice Monument and Arrowhead assets from XTO
Energy in 2021.
underperforming asset which has high remaining oil-in-place in the waterflooded Grayburg

Empire saw this as an opportunity to increase oil production from an

interval and a residual oil zone (ROZ) in the San Andres interval of the Unitized carbonate
reservoir. Water injection in the Eunice Monument South Unit (EMSU), Eunice Monument South
Unit “B” (EMSU-B), and Arrowhead Grayburg Unit (AGU) began in Nov-1986, Mar-1991, and Sep-
1992 respectively. Chevron obtained unitization on these properties in Feb-1985, Dec-1990, and
Jun-1991 respectively.

Empire plans to drill wells during 2024 to increase oil recovery from the Grayburg interval.
Conformance work (pattern modification, cement squeeze, gel treatments, etc.) will also be done
to reduce water production from high permeability intervals within the Grayburg and to shut off
zones which have reached high water saturation. This write-up will discuss activities performed
thus far to define the scope of work for the CO2 flood and highlight some of the data gathering
activities which will take place during the drilling programs in 2024-2026.

Figure 2 — Eunice Monument in Relation to Other Oil Fields
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Eunice Monument South Unit (EMSU)

Page 33 of 109

As shown by the cover page, EMSU is located roughly 21 miles southwest of Hobbs in Lea County,
New Mexico. This Grayburg and San Andres 14,190 acre unitized interval has been developed

using 417 wells thus far. Primary production occurred from the early 1930’s to November 1986

when water injection began. Reservoir pressure in the Grayburg had dropped from 1450 psi to
250 psi at the start of the waterflood. From March 1985 to November 2005, 126 new wells were
drilled at EMSU to establish the 40-acre spacing for waterflood and to improve oil recovery with
some 20-acre infills. In June, 1989 there were 205 producers, 133 water injectors, and 6 water

supply wells. San Andres water was produced by these supply wells to pressure up the Grayburg
interval. The UNIT currently has 111 producers, 103 water injectors, and 2 water supply wells.
Production is 830 BOPD; 67,600 BWPD, and 540 MCFPD with all produced water reinjected.

Figure 3 - Eunice Monument South Unit — Waterflood Patterns
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Information from the February 27, 1990 Working Interest Owner’s meeting provided the
following information regarding reservoir properties and oil in place for EMSU Grayburg interval.
Based on this average data, each 80-acre drainage area would have 3.881 MMBO OOIP or 4.657
MMRB Hydrocarbon Pore Volume (HCPV) which is used in CO2 oil production forecasting. In
addition to the 671.5 million barrels of original oil-in-place in the Grayburg, ExxonMobil (XTO
Energy) estimated 912 million barrels of oil in the San Andres ROZ interval down to a subsea depth
of -700 feet. Core data taken in the EMSU-679 showed oil down to -750 feet subsea indicating a
potentially larger ROZ OOIP. By definition of ROZ, none of this oil has been produced by primary
production and waterflood of the Grayburg interval. New wells drilled will provide additional
insight into San Andres oil volume.

TABLE 1 — EMSU Reservoir Parameters Based on 1990 Working Interest Owner’s Meeting

EMSU RESERVOIR PARAMETERS
UNIT AREA 14190 ACRES
INITIAL RRSERVOIR PRESSURE 1450 PsI
RESERVOIR PRESSURE AT START OF WATERFLOOD 260 PSI
SATURATION PRESSURE 1372 PSI
SOLUTION GOR 423 SCF/STB
CURRENT PRODUCING GOR 4007 SCF/STB
RESERVOIR TEMPERATURE 90 DEG P
OIL GRAVITY 32 DEG API
INITIAL FORMATION VOLUME FACTOR 1.20 RB/STB
CURRENT PORMATION VOLUME FACTOR 1.05 RB/STB
AVERAGE NET PAY 134 FT
AVERAGE POROSITY 8.0 %
INITIAL WATER SATURATION 30.0 %
OIL SATURATION AT START OF WATERFLOOD 50.0 %
RESIDUAL OIL SATURATION 25.0 %
VOLUMETRIC SWEEP EFFICIENCY 60 %
ULTIMATE PRIMARY RECOVERY 134.3 MMBO
20 % 0OIP
00IP 671.5 MMBO
ESTIMATED SECONDARY RECOVERY 65.8 MMBO
9.8 X 0OIP
SECONDARY TO PRIMARY RATIO 49 %
ESTIMATED RECOVERY DUE TO INFILL DRILLING 5 % 00IP
33 MMBO
BSTIMATED RECOVERY DUE TO CO2 FLOODING 10 % 0OIP
67 MMBO
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Based on Table 1, Chevron estimated during 1990 that EMSU ultimate recovery with waterflood
would be around 200.1 MMBO or 29.8% OOIP (134.3 MMBO primary, 65.8 MMBO waterflood)
and that infill drilling could add an additional 33 MMBO, resulting in 230.1 MMBO ultimate
recovery. Cumulative oil to date is approximately 123.6 MMBO (18.4% OOIP) therefore the
waterflood did not perform as well as predicted. This leaves a large target oil for conformance
work, infill drilling, and CO2 flooding.

As highlighted in SPE paper #49201 written in 1998 by Chevron, waterflood patterns suffered
from rapid water breakthrough due to high permeability streaks in the lower half of Zones 1 and
2, and also had slow pressure increase due to low injection to withdrawal (production) ratios. In
all, the oil production rate decreased in 70% of the wells and total field oil production dropped
after the waterflood was implemented. In 1996 Chevron started the EMSU Waterflood
Conformance Project to characterize the flood conformance and squeeze off the high
permeability streaks which caused cycling of injected water and bypassed oil. The project focus
area consisted of 16 contiguous 80-acre producer centered patterns. The EMSU reservoir
characterization was a long process that included the creation of conformance cross-sections,
mapping of high perm streaks, calculating the percent hydrocarbon pore volume (HCPV) swept
for each major zone, and production diagnostics. Unfortunately this information was not
conveyed to Empire Petroleum and it is having to be re-created.

Conformance problems were observed over the entire EMSU when evaluated during 1996. It was
confirmed during the study that (1) the reservoir contained natural fractures and extensive
permeability streaks and (2) large volumes of water were being injected into the secondary gas
cap formed when the reservoir pressure dropped from discovery in 1929 to start of the
waterflood in 1986. The steps taken to increase oil production and decrease cycling of water
between injector and producer were (1) eliminate water injection into the gas cap, including the
Penrose interval which overlies the Grayburg and (2) stimulation of under processed zones in both
injection and production wells. Injection of water into the gas cap was initially allowed to prevent
oil from being pushed into the gas cap and the high water injection rates into the gas cap reduced
the time to pressure up the reservoir. Cement squeezes were applied when there was a barrier
isolating the thief zone from the rest of the productive interval. Gel treatments were also applied
to achieve deep penetration into the matrix and fractures.

This conformance work which occurred from March 1997 to April 1998 is described in this
document so that everyone is aware of the challenges which will be faced during the CO2 flood.
To prevent CO2 cycling through the high permeability intervals in 