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(On the record at 9:00 a.m)
TRANSCRI PT OF PROCEEDI NGS
HEARI NG OFFI CER ORTH. All righty. Good
norning. We are on the 12th day of hearing in OCC
24683 on wel |l plugging and financial assurance. My
nanme is Felicia Orth, hearing officer appointed by
t he Comm ssi on.

We have cone to another public coment
opportunity. | do see three nanes on the list for
this nmorning. Just a few things about public
comment. | will ask you to spell your first and | ast
name. | will ask you, pursuant to Conm ssion rules,
to swear or affirmto tell the truth.

And | will ask you to keep your comments
to three mnutes. |If you have nore to say to the
board, please put those comments in witing and send
themto Sheila Apodaca, the Conmm ssion adm ni strator.

So do we have Bob M:Gonigle on the
platforn? M. MGonigle, can you unnmute yourself?

MR. MCGONI GLE: Can you hear ne now?

HEARI NG OFFI CER ORTH: Yes. Thank you.
Woul d you spell your first and | ast name for the
transcript, please.

MR. MCGONI GLE: MW nane is Robert MGonigle.
It's ROB-E-R-T. M last nane is MC, capital
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GONI-GL-E

HEARI NG OFFI CER ORTH: Thank you. Do swear
or affirmto tell the truth?

MR. MCGONI GLE: | do swear, so help ne God.

HEARI NG OFFI CER ORTH: Thank you. | wll
start your tine.

MR. MCGONI GLE: Good norning. And, again,

thank you for letting me speak at this Comm ssion

today. M nanme is Bob McGonigle. |'ma native of

Las Cruces, New Mexi co.

My nother's fam |y goes back to the

m d- 1800s here in the Mesilla Valley. Actually, ny

great-grandfather, born in Mesilla, was able to

obtain a physician's |icense. Hi s nane was Ant hony

Montero. They called him Mateo. He was known as a

st agecoach doctor because he was able to obtain a

physician's |license. He actually worked on Billy the

Kid in Mesilla in the | ate 1800s.

But as for ne, |I'ma graduate of NWVSU.

l'"'ma retired small busi ness owner of an independent

I nsurance agency called MGonigle Insurance,

here in

Las Cruces. | spent about 40 years in the business.

And ny father actually started here as an Allstate

agent in 1955,

But we're here today to tal k about the
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oil industry, which provides three essentials of
life: food, water, and shelter. The industry
provi des direct revenue to ny state, which hel ps fund
teachers, first responders, infrastructure, food,

wat er, and hone heati ng.

The oil and gas industry enpl oys over
15 percent of New Mexico's popul ation. This hel ps
the gromt h of our gross donestic product. Al so,

t hese enpl oyees spend their paychecks right here in
New Mexi co.

As a retired small business owner who
enpl oyed seven to ten people, | want to keep small
busi ness in New Mexico strong. M snmall business
woul d not have survived being overregul ated and
assessed, such as the oil industry would be required
to pay.

Educati on, travel expenses are a common
cost of small business, not to mention insurance
costs. The oil and gas well owners al ready have a
bi g expense, especially comercial general liability
I nsurance. Liability insurance protects small
busi ness owners and ne. |t would pay should the oil
rig operation have a mshap. |t would pay bodily
I njury, death, or property damage caused by their

operations. Plus, it's not getting any cheaper to
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pay for the cost of insurance.

The oil industry does not want to cause
any harmto anyone and already are taking precautions
as they do not want any clainms. Regulators want to
charge an additional assurance fee, which | don't
under st and when they're already paying insurance
fees -- insurance premuns, | should say. As the
I nsurance policy prem um and addi ng nore assessnents,
testing regulations will not be beneficial for
New Mexi co. And New Mexico depends on oil and gas
revenue. And addi ng additional overhead to this
I ndustry woul d nost definitely cause a decline in our
GDP.

But | want to thank the Comm ssion for
your understanding that oil and gas production needs
to remain high here in New Mexico. | want to thank
you again for your tine.

HEARI NG OFFI CER ORTH: Thank you,
M. MGoni gl e.
Next we have Candy Ezzell. Wuld you
unnute yourself, Ms. Ezzell. | think |I can hear you.
SENATOR EZZELL: Good norning. M nane is,
yes, ny nane is Candy Spence Ezzell, C-A-N-D Y,
E-Z-Z-E-L-L.
HEARI NG OFFI CER ORTH: Thank you. Do you
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swear or affirmto tell the truth?

SENATOR EZZELL: Yes, | do.

HEARI NG OFFI CER ORTH: Thank you. Pl ease go
ahead.

SENATOR EZZELL: Again, ny nane is Candy
Spence Ezzell. | ama rancher, | ama farnmer and |I'm
a New Mexico State Senator representing District 32
I n Chaves and Eddy counti es.

This is an attenpt to end-run the
| egi sl ative process. In the 2024 session, House Bill
133 tried to do nuch of what these proposed rule
changes would do. House Bill 133 and the two
commttee substitutes were rejected by the
| egi slature. You cannot anmend | egi sl ation by
regul ati on.

This Conmm ssion is charged with
preventing waste, and the adoption of these
amendnments will cause waste. The applicants are not
trying to protect the taxpayers of New Mexico, as
they claim Instead, this is a scheme to achi eve:
Leave it in the ground.

In 1959, the New Mexico Legislature had
the wisdomto create the oil and gas conservation tax
in order to have the industry fund its regul ators.

In 1977, the New Mexico Legislature had
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the wisdomto create the reclamtion fund, which is
funded by the conservation tax. Unfortunately, not
all of the conservation tax goes to its intended use.
The oil and gas industry pays over $100
mllion a year in conservation tax. Applicants argue
that the industry should clean up its own nmess. |If
we used the conservation tax for its intended
pur pose, industry would be cleaning up its own ness.
Thank you for the chance to be able to
speak to you all today.

HEARI NG OFFI CER ORTH: Thank you, Senat or
Ezzell.

Next we have Jonny Heins. M. Heins.

MR. HEINS: Yes. Jonny Heins, J-O-N-NY,
H E-1-N-S.

HEARI NG OFFI CER ORTH: Do you swear or
affirmto tell the truth?

MR. HEINS: | do.

HEARI NG OFFI CER ORTH: Thank you very nuch.
Go ahead.

MR. HEINS: Comm ssioners, thank you for the
opportunity to provide comments. M nane is Jonny
Heinz and I'mthe vice president of corporate affairs
at Perm an Resources Operating, LLC.

Perm an Resources is the seventh | argest
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oil and gas operator in New Mexico based on barrels
of oil equival ent produced per day, paying nearly
half a billion dollars annually in state taxes and
royalties with approximately 1,250 producing wells
operated by our conpany in the state of New Mexi co,
all of which are in Eddy and Lea counti es.

Per m an Resources opposes VELC s
rul emaki ng petition. As one of the state's top oil
and gas operators and benefactors to the state's
econony, for the followi ng reasons, we are extrenely
concerned about the near-term and | ong-term i npacts
t hese unprecedented changes sought by WELC woul d
create.

First, as noted in NMOGA and | PANM s
notion to dism ss, the proper avenue for such reforns
I's through | egislation, not a regulatory rul emaking
proceeding. Sinply put, substantive changes to the
O | and Gas Act should not be made w t hout
| egi sl ative input.

Various bills have been proposed at the
| egi sl ature over the past several years, seeking to
I ncrease bonding requirenments and restrict well
transfers, and each has failed. This rulemaking is a
transparent attenpt by WELC to circunmvent the

| egi sl ati ve process, where they and ot her
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envi ronnent al organi zati ons have previously failed to
find traction for their initiatives.

Second, Perm an Resources and ot her
New Mexi co operators already pay substantial taxes
each year that go into the oil and gas reclamation
fund, which was established by the | egislature for
the explicit purpose of plugging and reclai mng
or phaned wel | s.

The OCD currently has over $60, 000 [sic]
in the reclamati on fund and shoul d depl oy these funds
for their intended purpose.

Third, the considerable and unnecessary
I ncreases to statew de bondi ng requirenents proposed
by WELC wi I | have the unintended consequence of
creating nore orphan wells in the state. $150, 000
bonds on individual wells will drive smaller,
| ndependent operators out of business, thereby
i ncreasi ng the nunber of orphaned wells throughout
the state, elimnating quality jobs and reducing
taxes and royalties that would otherwi se be paid to
the state.

Last, and perhaps nost inmportantly to
our conpany, the proposed rul emaki ng changes woul d
grant OCD the extraordinary authority to deny well

transfers in the event an applicant is out of
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conpliance with federal and state oil and gas | aws
and regul ati ons.
VWile we are confident that the current
OCD staff will not abuse this new authority, the
| anguage as currently proposed in WELC s petition
could be broadly interpreted by future OCD staff to
deny al nost any proposed well transfer. Regulatory
certainty is critical for all businesses. And
creating a new subjective framework for denying wel
transfers is untenable, especially when applied to
the industry that is nost critical for the New Mexico
stat e econony.
For these reasons, we urge you to deny
VWELC s petition. WELC and other environnental
organi zations are free to pursue their sweeping
reforms through | egislative processes. Allow ng them
to i nplenment drastic policy changes through the back
door of a rul emaking proceeding is a dangerous
precedent and woul d be catastrophic for the state's
econony. Thank you.
SENATOR EZZELL: Thank you, M. Hei ns.
Next we have Melissa Trout man.
M5. TROUTMAN: Yes. Good norning.
HEARI NG OFFI CER ORTH: Hello. Wuld you

spell your first and | ast name, please.
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MS. TROUTMAN:  Sure. It's ME-L-1-S-S-A,
T-R-O U T-MA-N

HEARI NG OFFI CER ORTH. Do swear or affirmto
tell the truth?

M5. TROUTMAN: | do.

HEARI NG OFFI CER ORTH: Pl ease go ahead.

MS. TROUTMAN: Good norning, Chair and
Comm ssioners. M nane is Melissa Troutman and |
represent the Perm an Basin Coalition, which is a
group of over 20 organizations dedicated to reducing
the pollution and other harnms fromintensified oil
and gas operations in the Perm an.

Qur organi zations include staff and
menbers and vol unteers who |ive and work and recreate
in the Perman. And |I'mhere today to strongly
support the proposed bondi ng and cl eanup rul e changes
on behalf of the coalition.

Those of us who have lived in oil
country know what the industry neans to conmuniti es.
But we also see the ness that sone conpanies are
| eavi ng behi nd, abandoned wells, |eaking equipnent,
and pollution that's creeping closer and cl oser to
peopl e and their homes and water supplies.

Ri ght now, oil and gas conpani es are

making billions off the |and, but when the wells
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deteriorate or stop producing, too many are wal ki ng
away. And they can because even where there are
protective laws in place, like the spill rule,
penalties and fines are so rarely issued that it
costs them nothing to just pollute and wal k away.
They | eave behi nd aging, |eaking infrastructure, and
it's New Mexicans living in the front |ines, nostly,
who are left paying for it and assum ng ri sk.
Menmbers of our coalition have been
nonitoring well sites in Loco Hills and other parts
of the Perm an for years, and often, the sane ol der,
non- or |ow-producing wells are | eaking. The
equi pnent is so corroded that the tanks and the
joints have col |l apsed, and we've w tnessed many
recurring spills, some of which are never cleaned up.
For exanple, a conpany nanmed Poco
Resources has several aging and dil api dated wel
sites in Loco Hills that were observed |l eaking in
2023, 2024, and again, just a few weeks ago on
OCct ober 9th. GO and waste fluids pooled inside the
unl i ned contai nnent of two tank batteries, also
around a spurting leak in a flow line, and around the
wel | head of a partially dismantled punp jack that
clearly has not operated in years.

| " ve included photos, photo evidence and
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GPS coordinates of this spill, these spills in ny
witten version of these coments, so that will be
added to the record for anyone who wants to take a
| ook.

Over 700 wells have already been fl agged
for public cleanup in New Mexico, but nore than 4, 000
are at risk of being abandoned and orphaned soon.
And we are concerned that these spill sites of Poco
Resources are anong them

Ol and gas | obbyists want us to believe
that the reclamation fund can replace corporate
responsibility, but the fund holds just 66 mllion,
whil e state data shows that New Mexico's cl eanup
liability ranges between 700 mllion and 1.8 billion.

That means the public could be on the
hook for over a billion dollars in cleanup costs,
while oil and gas conpanies wal k away with the
profits off of natural resources that are owned by
ever ybody.

Mor eover, the number of abandoned wel |l s
w |l increase as oil and gas production slows, and we
need to be prepared for that inevitability.

Fam lies in Loving and across
sout heastern New Mexi co are surrounded by pipelines

in their backyards, frac sites down the road. And
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they' ve been left to live in a toxic cloud, whether
they know it or not, while corporations wal k away
with the profits. And we can't |let this continue.

These rul e updates are commonsense fi xes
to the problem of an unfair system They require
bondi ng of $150, 000 per high risk or inactive well.
That's still less than the total cleanup cost. They
stop bad actors frominheriting wells they can't
afford to clean up. And they close the | oophol e that
| ets conpanies call wells "tenporarily abandoned” for
ei ght years or nore with no action and no cl eanup.

HEARI NG OFFI CER ORTH: Ms. Troutman, please
wrap up.

MS. TROUTMAN: Sure. If you drill it, you
clean it. That's the prom se we need these rules to
enforce. So we encourage you to vote to adopt these
| ong overdue bondi ng reforms. Thank you.

HEARI NG OFFI CER ORTH: Thank you very nuch.

Next we have Liliana Castillo.

MS. CASTILLO. Can you hear ne?

HEARI NG OFFI CER ORTH: Yes, | can now.
Thank you. Would you please spell your first and
| ast nane.

MS. CASTILLG  Liliana, L-1-L-1-A-N-A,
Castillo, CGA-S-T-I-L-L-0O
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HEARI NG OFFI CER ORTH: Do swear or affirmto
tell the truth?

MS. CASTILLG | do.

HEARI NG OFFI CER ORTH: Thank you. |'I1
start your tine.

MS. CASTI LLO  Thank you. Good norning,
Commi ssioners. Thank you so nmuch for your service
and the opportunity to give public coment today.

"' mone of the many New Mexi cans who
believe oil and gas operators, regardless of size,
shoul d be held responsible for cleaning up after
t hensel ves. Sonme small operators claimthat if
bonding is increased, they'll walk away fromtheir
wel | s.

That argunment is quite concerning. Does
that nmean that they never intended to clean up after
t hensel ves to begin with, despite that responsibility
bei ng part of what they agreed to when they bought a
well or drilled a new well? This argunent to nme is
exactly why these reformare urgently needed.

Bondi ng i s about prevention. [It's how
we make sure wells don't get abandoned in the first
pl ace. Because once they do, the cleanup costs
skyrocket and the risks to our health and water

gr ows.
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I n addition, we can keep hearing that
the reclamation fund should be, you know, handling
this issue. But here's the truth. The reclamation
fund is only part of the solution. W need both a
robust reclamation fund and right-size bondi ng.

Ri ght -si ze bondi ng ensures the state has sufficient
funds funded by oil and gas corporati ons when
corporations wal k away fromtheir plugging
responsibilities. The reclamation fund is a backup
if the state doesn't have enough funding for plugging
and cl eanup. We need bot h.

A broken plugging system nakes it even
nore inportant to get bonding right now. A broken
systemonly anmplifies the risk when bonds are
i nsufficient. W cannot afford to underfund ri sk,
especially when the cost of inaction falls on our
communi ti es.

If we wanted to scale up the reclamation
fund, it would require, in ny mnd, a conpletely new
significant fee on industry, rather than just
shuffling around tax revenues. That would result in
pulling dollars away from ot her public needs, |ike
school s and healthcare, just to clean up oil and gas
wel s that corporations should be responsible for.

Bottomline is, if you drill it, you
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clean it 100 percent of the tinme at your own expense.
That's what we expect as New Mexi cans. Regul ators
shoul d not need to chase conpani es down to fulfil
this responsibility.
Pl ease adopt these refornms and make sure

t he people who profit fromdrilling also pay for
cl eanup. Thank you.

HEARI NG OFFI CER ORTH: Thank you,
Ms. Castillo.

Next we have Rol and 4 enn.

MR. GLENN: Good norni ng.

HEARI NG OFFI CER ORTH: Good norning. Wuld
you spell your first and | ast nane, please.

MR. GLENN: Yes. M first nanme is Rol and
R-O-L-A-N-D, [ast name d enn, G L-E-N-N

HEARI NG OFFI CER ORTH: Do you swear or
affirmto tell the truth?

MR. GLENN: Yes, | do.

HEARI NG OFFI CER ORTH: |'Il start your tine.
Thank you.

MR. GLENN: Good norning, Comm ssioners.
Thank you for your time this norning.

Like | said earlier, my nanme is Rol and

A enn. | hold a naster's degree as a geol ogi cal
engineer. | retired out of Col orado and noved down
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here to New Mexico for a little peace of m nd.
retired back in 2017. 1'd like to slow down here
away fromthe oil field here in New Mexico. | enjoy
t he beautiful scenery.

The oil field does support nmany
different kinds of jobs, especially here in ny
community, such as the plastic injection nolding
conpany, sem -truck drivers, the power industry here
in New Mexico. It brings a constant charge to the
electrical grid. It also helps, like | said, the
pl astic nol ding injection conpany, which supports
roughly 150 jobs here Rio Communiti es.

And if these regulations continue to go
t hrough, the | oss of experienced workers and the
tragedy for the State of New Mexico, for many
different reasons, such as the loss of incone for
school s and other state jobs, would be detrinental to
the State of New Mexico. So |I'm asking you to
consider the effect on the State of New Mexi co that
we all call hone.

| truly thank you for your tinme and your
consi derati on.

HEARI NG OFFI CER ORTH: Thank you, M. d enn.

Now we have Kendra. | don't know the

| ast nane.
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M5. PINTO. Thank you. [It's Kendra Pinto.

HEARI NG OFFI CER ORTH: Hello. Wuld you
spell your first and | ast nanme, please.

MS. PINTO K-EEN-D-R-A P-1-N-T-0O.

HEARI NG OFFI CER ORTH: Do you swear or
affirmto tell the truth? Hello? 1| think you've
re-muted yourself, M. Pinto.

Sheila, can you send her a pronpt that
she can unnute hersel f again?

MS. PINTO. There we go. It turned off on
me when | was tal king.

HEARI NG OFFI CER ORTH: Ckay. Do you swear
or affirmto tell the truth?

MS. PINTO | do.

HEARI NG OFFI CER ORTH: |'Il start your tine.

M5. PINTO.  Thank you. M nane is Kendra
Pinto and I'mthe Four Corners indigenous conmunity
field advocate and a certified optical gas imging
t her nographer with Earthworks. | grew up on the
Navaj o Nation surrounded by oil and gas devel opnent.

This work is personal to nme. 1've seen
t he inpacts of these operations ny whole life on the
| and, the air and the people who |ive near them

Last nonth, | joined nmy coll eague, Mandy

Sackette, on a field trip to the San Juan Basin. W

Page 23

Veritext Lega Solutions
Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com



© 00 N oo o b~ W N P

N T T N N T e e e R R R N T e
o A W N P O © 0O N O 0o~ W N +—» O

vi sited dozens of oil and gas sites to docunent
pollution and see firsthand what's happening in this
aging and declining oil infrastructure. Wat we
found is deeply troubling. What | always find,
havi ng done t hernography work for four years, is
deeply troubling.

So many of these wells are old, drilled
in the early '90s, and poorly maintai ned.
Communities have to live with that, the snells, the
noi se and the health risk, while conpanies often wal k
away as production in the San Juan Basin continues to
decl i ne.

Last week ny col |l eague Mandy nenti oned
the | ow producing Hilcorp site that is |less than 900
feet from Dzilthnaodithle Comunity School. | have
visited that site several tinmes and we have filed a
total of three conplaints, yet it still has
conti nuous em ssions fromthree different sources on
site.

There's another Hilcorp site near
Herfano that is 0.6 mles fromthe Hanaa Dl i
Communi ty School that has three points of continuous
em ssions. W filed a conplaint |ast nonth.

These sites aren't isolated incidents.

They're part of a pattern, |ow- producing, neglected
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wells that keep polluting long after the profits have
dried up. We reported nmultiple em ssions to the

New Mexi co Environnental Departnent, and what | see
in the field clearly makes it clear the systemis not
wor ki ng.

You' ve heard a | ot about the potenti al
| npacts on small operators, but really, when wells
li ke these are left to decline w thout proper
oversi ght or bonding, it's nmy community, nmy neighbors
and ny famly that pay the price.

Ol wells leak toxic chem cals |ike
benzene and hydrogen sulfide into our air and water
and pose a threat to everyone living in close
proximty. And nost of us who live on tribal |ands
do live in close proximty.

This rule is not about punishing small
operators. It's about fairness and accountability
and protecting human |lives and communities. Every
conpany that drills in New Mexico should be prepared
to take full responsibility for its wells. Qur
communities deserve to breathe clean air and
t axpayers shouldn't be left holding the bill when
I ndustry fails to act.

Pl ease adopt this rule to protect our

| and, our people and our climte. Thank you.
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HEARI NG OFFI CER ORTH: Thank you, Ms. Pinto.

Next we have Bl ythe Maunders.

MS. MAUNDERS: Hell o.

HEARI NG OFFI CER ORTH: Hello. Wuld you
spell your first and | ast nanme pl ease.

MS. MAUNDERS:  Sur e. It's B-L-Y-T-H-E,
M A-U- N D E-R-S.

HEARI NG OFFI CER ORTH: Do swear or affirmto
tell the truth?

MS. MAUNDERS: | do.

HEARI NG OFFI CER ORTH: Thank you. Go ahead.

MS. MAUNDERS: Hello. M nane is Blythe
Maunders. |'ma concerned citizen. |'mhere in
support of our public |ands and a nore responsible
use of New Mexicans tax dollars.

The oil industry, which makes mllions
of dollars in profit each year, should be held
accountabl e for cleaning up the wells they | eave once
they' re done profiting fromthe | and.

| ' m speaking in support of the
New Mexico O | Conservation Comm ssion's new bondi ng
and cleanup rules to hold the oil industry
accountable for cleaning up their ness.

It's a shanme in Mexicans even have to

make these coments trying to get the wealthy oil
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I ndustry to do the bare m ninmum by cleaning up their
wel | s.

I f New Mexi cans are paying to clean up
the nmess fromthe oil industry, are we really
profiting from having themhere in the first place?
These new rules will ensure that corporations, not
communities, pay to plug their wells. Thank you.

HEARI NG OFFI CER ORTH: Next we have Kelly
Franci sco. Wuld you spell your first and | ast nane,
pl ease.

MS. FRANCI SCO. Yes. Kelly, K-E-L-L-Y,
Francisco, F-R-A-N-C-1-S-C- O

HEARI NG OFFI CER ORTH: And do you swear or
affirmto tell the truth?

MS. FRANCI SCO: | do.

HEARI NG OFFI CER ORTH: Thank you. Go ahead.

MS. FRANCI SCO:  Good norning, Chair and
Comm ssion. M nane is Kelly Francisco and |'m
speaking as a resident of New Mexico and a concerned
citizen of the Navajo Nation in strong support of the
proposed bondi ng rul e changes.

| believe that no matter the size of an
oil or gas operator they should clean up after
thenselves. That's the law, their responsibility,

and it is just commpn sense.
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Ri ght now, there are nearly 700 wells
that oil and gas corporations have abandoned and
anot her 4,400 that could be abandoned in the future,
whi ch threatens our health and drinking water unless
we make them cl ean up.

New Mexico's are paying the price when
corporations walk away fromtheir responsibilities.
Nearly 100 mllion in public funds have been used to
cl ean up abandoned wells in just the last five years.
That's noney that could have gone to our schools, our
roads, and our clean energy future.

The truth is, nost wells in New Mexico
are owned by wealthy corporations that can afford to
do the right thing. |If a corporation can't afford to
cl ean up, then maybe they shouldn't be drilling in
the first place. Fair rules nmake a fair playing
field. Responsible operators already plug their
wells. This rule will make sure the rest do, too.
Thank you.

HEARI NG OFFI CER ORTH: Thank you,
Ms. Franci sco.
Next we have Brian Sweeney.
MR. SWVEENEY: Mbr ni ng.
HEARI NG OFFI CER ORTH: Good norning. Wuld

you spell your first and | ast nane pl ease.
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MR. SVEENEY: B-RI1-A-N, S-WE-E-N-E-Y.

HEARI NG OFFI CER ORTH: Thank you. Do you
swear or affirmto tell the truth?

MR. SVEENEY: Yes.

HEARI NG OFFI CER ORTH: Thank you, go ahead.

MR. SWEENEY: Good norning, Chair and
Conmi ssioners. | want to speak in favor of the
proposed bonding rul e changes because |I'ma big fan
of fairness.

The | aw requires oil and gas conpani es
to plug wells when they're done with them and
there's a grow ng problem of conpanies not follow ng
that |aw. Bankruptcy has becone an irresponsible
part of the business plan.

But if you nake a ness, you should clean
It up a hundred percent of the time. This is not
grade school and 95 percent is not an A. 95 percent
in this case results in 702 abandoned wells in
New Mexi co, with over 4,000 about to be abandoned at
a cost of $700 mllion to $1.6 billion of public
noney. That is not right.

Non- pl ugged wells present risks to
public health, clean water, and the environnment, so
t hey shoul d be plugged. The | aw says that the

conpani es who have profited fromthese wells should
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pay to close themup and clean up the area.

When people rent apartnents, they have
to put down a security deposit proportional to the
costs to repair any damage. For decades, oil and gas
conpani es have put down bonds that don't cone close
to covering plugging and cl eanup costs, causing the
very expensive and grow ng abandoned-wel | problem
This is the wealthiest industry in the history of the
world. They can afford to follow the | aw.

People in this hearing have conpl ai ned
that the reclamation fund is adequate for that
pur pose, but at $66 mllion, it doesn't conme close to
covering the $700 mllion to $1.6 billion price tag
for plugging. That fund was created, quote, for use
by the G| Conservation Division in carrying out the
provisions of the Gl and Gas Act. That is to say,
not just plugging wells. So that fund is too small
to address the problem The reason that fund is
growing i s because New Mexi co received federal nobney
for plugging that if we didn't use it, we would | ose
it.

Don't be distracted by the oil and gas
I ndustry's many deflections. They want to tal k about
anyt hing but how inherently fair it is to require

adequat e bondi ng and how unfair it is for the state
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to use hundreds of mllions of dollars of public
noney to pay to cleanup industry's nesses that
conpani es have profited from Cleaning up after
yourself is a cost of doing business, not a public
liability. Thank you.
HEARI NG OFFI CER ORTH: Thank you,
M. Sweeney.
Do we have anyone el se on the platform
would like to offer -- let's see, Robert Briani.
Sheila, do you see the RB there?
MS. APODACA: Yes, I'madmtting himright
NOW.
HEARI NG OFFI CER ORTH: If you called the
pl at f orm usi ng your phone, you can raise your hand by
dialing star 5, by the way.
M. Briani, can you unnute yourself?
M. Briani may have stepped away. M. Briani, if you
can hear ne, you have perm ssion to unnmute. You're
not unnuted. Perhaps you could submt your conmments
and witing, or perhaps you could join us Thursday
norni ng when we are certain we will have anot her
public coment session.
Sheila, do you want to unnute
the 575-993 nunber? | don't know who this is.
MS. APODACA: |'ve given themthe
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perm ssions to unnute thensel ves.

HEARI NG OFFI CER ORTH: Okay. Let's see. |
t hi nk unnute on the phone.

Oh, | think you're unnmuted. Can you
hear me?

MR. PATTERSON: Yes, | can hear you. Can
you hear ne?

HEARI NG OFFI CER ORTH: Yes, now | can.
Whul d you tell us your nanme and spell it for the
transcript, please.

MR. PATTERSON: Yes. David Patterson,
D-A-V-1-D, P-A-T-T-E-R-S-ON.

HEARI NG OFFI CER ORTH: Thank you. Do you
swear or affirmto tell the truth?

MR. PATTERSON: | do.

HEARI NG OFFI CER ORTH: All right. "1
start your tine.

MR. PATTERSON:. Thank you for the
opportunity to speak to this Comm ssion. |[It's been
fascinating listening to all the coments.

Mne is that | would like to say ny
grandf at her was the nost influential person in ny
life. He had a fifth grade education. He lived
t hrough a Great Depression and two World WAars and had

sone strong views that were devel oped out of those
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|ife experiences. One was that you don't waste
anything and the other one was that if you make a
mess, you clean it up. | had to apol ogize for sone
of the messes | created as a rebellious teen and |
had to clean them up

Sadly, we do not live in such a sinple,
nai ve world. Everyone on this Conm ssion knows t hat
fossil fuels over the past 250 years have brought
sone of the greatest advancenents civilization has
ever known. | love the quality of life that fossi
fuel s have provided.

Everyone on this Conm ssion al so knows
that we, collectively, have nade a ness and we know
we nmust clean up the nmess. W also know that the
fossil fuel conpanies have known since at |east 1986
fromreports by their own scientists that continuing
to burn these fuels would heat the atnosphere. Their
response has been to spread disinformation instead of
just being honest. Sadly, that's why this Conm ssion
exi sts, to make sure these conpanies clean up their
mess.

We know t hat net hane and ot her toxic
gases are leaking fromoil and gas wells all over
New Mexi co, around the country, and around the worl d.

We can't namke everyone clean up their ness, but we
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can do it in New Mexico.

The job description for the director of
the O 1 Conservation Division says, in part, it
enforces the state's oil and gas statutes, ensures
abandoned wells are properly plugged, and that the
| and is properly restored once production activities
are conpl et ed.

| think my grandfather with his fifth
grade education refined everything into one sentence,
“I'f you nake a nmess, clean it up." Thanks again for
the chance to speak today. Let's clean it up.

HEARI NG OFFI CER ORTH: Thank you very nuch,
M. Patterson.

| see M. Briani has raised his hand
again. Let's see if he's able to unnute hinmself this
time.

M. Briani, it mght help to press
control-shift-Mto unnute.

| believe there are sonme folks in the
room

Again, M. Briani, |I'"'msorry that you're
not able to unnute yourself at your end.

But we do have sone folks in the room
and |'mgoing to turn to them Yes, ma'am in the

white cap. Right over here. You would share your
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first and | ast nane.

MS. BROOKINS: Lura Brookins, L-UR-A
B-ROOK-I-NS.

HEARI NG OFFI CER ORTH: Thank you. Do you
swear or affirmto tell the truth?

MS. BROOKINS: 1'msorry?

HEARI NG OFFI CER ORTH: Do you Swear or
affirmto tell the truth?

M5. BROOKINS: | still didn't understand.

HEARI NG OFFI CER ORTH: Do you swear or
affirmto tell the truth?

MS. BROOKI NS: Oh yes.

HEARI NG OFFI CER ORTH: Thank you. Go ahead.
"1l start your tine.

M5. BROOKINS: Being a resident for Santa Fe
for 30 years as a | andscape designer, artist, |'ve
become an ardent protector of our beautiful
| andscape. |'ve also cone to see that we citizens of
our land nust speak now to defy corporate m suse of
our land or resources and our precious water.

Wt hout adequate renmedi ation we're
w tnessing cynical disregard of our |and and waters.
The oil and gas industries have al so avoided their
obligation to clean up the damages they inflicted on

our | and.
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| ncreasi ng nunber of wells have expired
and tenporarily abandoned and ot hers are out of
conpliance. That can nean a possible 1.6 billion
cost for this state to plug and renedi ate or phaned
wells in the future. These costs nust be borne or
shared by the operators of these wells to pay for the
cleanup. It has been their profit to capture our oil
resources using our scarce water.

We need guaranteed assurances fromthese
oil and gas conpanies that they will honor and
guar ant ee environnmental safeguards to protect our
waters and land and to set up funds for all cleanup
costs. There needs to be guardrails to hold these
conmpani es account able for damages and renedi al costs.
It is our land, our air, and our sacred water that
must be protected.

| would like to close with a quote from
N. Scott Monamday, a nmenber of the Kiowa tribe, a poet
and novel i st and resident of Santa Fe, who passed
| ast year, from his book Earthkeeper. "W humans
must revere the Earth, for it is our well-being.
Always the Earth grants us what we need. If we treat
the Earth with kindness, it will treat us kindly. If
we give our belief to the Earth, it will believe in

us. There is no better blessing than to be believed
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i n. There are those who believe that the Earth is

dead. They are deceived. The Earth is alive. It is
possessed of spirit. Consider the holy tree. It can
be allowed to thirst. It can be cut down. Worst of
all, it could be denied our faith and our belief.
But if we speak to it, we pray it will thrive."

Thank you.

HEARI NG OFFI CER ORTH: Thank you
Ms. Brookins.

s there anyone else in the room who
would like to offer public comrent during this
session? W're certain we will have another session
this Thursday norning at 9:00.

Your first and | ast nanme, please.

MS. TSOSI E- HARVEY: Alicia Tsosie-Harvey.

HEARI NG OFFI CER ORTH: And woul d you spel |
t hat .

MS. TSOSI E- HARVEY: A-L-1-CGI1-A T-S-0OS-1-E
dash H A-R-V-E-Y.

HEARI NG OFFI CER ORTH: Thank you. Do you
swear or affirmto tell the truth?

MS. TSOSI E- HARVEY:  Yes.

HEARI NG OFFI CER ORTH: |'Il start your tine.

MS. TSOSI E- HARVEY: Good norning, Chair,

Comm ssioners. M nane is Alicia Tsosie-Harvey, and
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| ' m speaki ng on behalf of Concerned Citizens of

New Mexi co and the Navaj o Nation and as a
representative of Dine Care and in strong support to
t he proposed bondi ng rul e changes.

| believe that no matter the size of an
oil or gas operator, they should clean up after
t henselves. That's the law and their responsibility.

| have firsthand w tnessed the | asting
I npacts of oil and gas corporations on and near the
Navaj o Nation. Right now, there are nearly 700 wells
that oil and gas corporations have abandoned and
others that could be abandoned in the future, which
t hreatens our health and drinking water unless we
make them cl ean up.

Pl ease vote to adopt stronger bonding
rules. Let's protect our air, water, and |and and
make sure no one gets to profit while leaving the
rest of us with a ness. Thank you.

HEARI NG OFFI CER ORTH:  Thank you.

Anyone else in the roon? Yes. Cone on
up. Your first and | ast nanme, please.

MS. ANTONIO My nane is Cheyenne Antoni o.
CHE-Y-E-N-N-E, Antonio, A-N-T-O-N-1-0O.
HEARI NG OFFI CER ORTH: And do you swear or

affirmto tell the truth?
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MS. ANTONIO: | swear.

HEARI NG OFFI CER ORTH: Thank you.

MS. ANTONI O: Good norning, Chair,
Comm ssioners. M nane is Cheyenne Antonio and | am
speaki ng on the behalf of the Check Board Navajo
Nati on community and also with Dine Care in support
of the proposed bondi ng rul e changes.

| heard the argunment that we shoul dn't
be changi ng bondi ng requirenents because our
wel | - pl uggi ng systemis broken, but |I think that is
exactly backwards. Wthin the community that I'm
from there are idle wells, sleeping wells. It's
crazy that wells can be asleep, idle and abandoned.
And we do see | eaks in our desert area where | live
in the checker board region.

The reclamation fund is there for
emergencies. Not for the corporations to rely on as
a backup plan when they walk away. |If we don't fix
t he bondi ng system now, the problem only gets bigger
and nore expensive. And you can ask i npacted
communities for those systens and see if it works,
because it doesn't.

The rule is about preventing the future
ri sk of nmore abandoned wells. |If we require fair

bondi ng now, we don't need to drain public funds
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| at er.
ri sk man

wait to

getting worse.

pr ot ect
New Mexi

Thank yo

Ms. Anto
woul d |

sessi on?
Shei | a.

M. Harb
Control -
m sprono

so we'll

Wul d yo

pl ease.

Bryant,

That's not just smart governnent, it's basic
agement. A broken system doesn't nean we

act. It nmeans we act now to keep things from

Pl ease adopt the proposed rules and
my future, the checkerboard area of
co and the Navajo Nation for our future.
u.
HEARI NG OFFI CER ORTH: Thank you,
nio. |Is there anyone else in the room who
ke to offer public coment during this
No? All right.
| saw one nore person on the platform
| think GH, perhaps? Gene Harbaugh.
augh, can you unnute yourself?
shift-M m ght work. No? All right.
And M. Briani has -- I'msorry if I'm
unci ng your nanme, Briani -- has his hand up,
try one nore tine.
MR. BRYANT: Good norni ng, Conm ssi oners.
HEARI NG OFFI CER ORTH: Onh, good norni ng.

u state and spell your first and | ast nane,

MR. BRYANT: Ckay. M nane is Robert
spelled ROB-E-R T, B-R Y-A-N-T.

Page 40

Veritext Lega Solutions
Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com



© 00 N oo o b~ W N P

N T T N N T e e e R R R N T e
o A W N P O © 0O N O 0o~ W N +—» O

HEARI NG OFFI CER ORTH: Thank you. Do you
swear or affirmto tell the truth?

MR. BRYANT: | do.

HEARI NG OFFI CER ORTH: Thank you. |'I1
start your tine.

MR. BRYANT: M nane is Robert Bryant.
reside in Corrales, Mexico with nmy wife, Karen, who
Is aretired RN, and she is a second-generation
New Mexi can. And we have four children, six
grandchi |l dren and si x great grandchildren.

| was fromVirginia originally and |

served in the U S. Navy over 30 years, and then |

becane a New Mexico State Trooper. | retired from
there. | was stationed at Kirtland Air Force Base,
went into the Navy. VWhen | retired, | had a rental

busi ness at one tine in Corrales which sold because
of irritants with tenants.

And ny reason for keeping the oil and
gas industry growing in the U S. is, nunber one, it's
nati onal security. At this point, we are buying oil
fromcountries that are not friendly to us and they
can shut off supply at any tine.

The cost of fuel has raised prices for
everything fromgroceries to clothing and everyday

items. And it's because of shipping with the oil
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prices for sems. People are |losing jobs as

busi nesses are shutting down due to the high cost of

fuel. And people can't afford to put fuel in their
vehicles to go to work anynore. |It's either food or
gas.

And cutting back on or curtailing
drilling in New Mexico al so cuts out many needed jobs
I n New Mexico and al so revenues fromoil and gas for
education in New Mexi co.

VWhen the wells are shut down, it takes
time and noney to re-drill. And the communities in
the drilling areas are struggling economcally and
It's stressing our agricultural industry due to the
cost of fuel.

Thank you, Comm ssioners, for |istening
to nme this norning.

HEARI NG OFFI CER ORTH:  Thank you,
M. Bryant.

Anyone else at all on the platforn? |
don't see any other hands.

We will go back to our technical case
then. M. Ezzell would you join us up at the front.

MR. CLOUTI ER: Madam Hearing O ficer, while
M. Ezzell is taking the stand, |PANM has Exhibits
37, 38 and 39, which were sponsored by M. Cantrell,
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who we withdrew as a witness. W just ask that those
three exhibits be treated as part of his witten
public comment which was his former testinony.

Second we have | PANM Exhi bit 45, which
used in cross-examning M. Powell. W will not be
using it in our case.

And the declaration of Ms. Johnson,
which is 45, sinply authenticates certain docunents.
We received in the request for the departnent, and we
nove the adm ssion of Exhibit 45.

HEARI NG OFFI CER ORTH:  All right. 1"l
pause for a nonent in the event there are objections
to the Cantrell Exhibits 37, 38 and 39, with them
becom ng public comment. No?

Al right. They're admtted.

(Adm tted: |PANM Cantrell Exhibits 37,

38 and 39.)

HEARI NG OFFI CER ORTH:  And now Exhi bit 45,
this docunented recei pt of docunents through | PRA.
Any obj ections?

Al'l right. Exhibit 45 is admtted.

(Admitted: | PANM Exhibit 45.)

HEARI NG OFFI CER ORTH: Thank you
M. Cloutier.

MR. TREMAI NE: Madam Hearing O ficer as
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anot her housekeeping and threshold matter. | did
just circulate this norning to all of the parties
proposed OCD Rebuttal Exhibit 34. |'m sure people
have not had a chance to review that yet. It
directly rebuts the testinony which arose on
cross-exam nation by M. Arnstrong yesterday.

| think it's inperative for the

Comm ssion to see this. |I'mhappy to take it up at a
later tinme. | just want it on the record that we
need to discuss that. | will be noving for its

adm ssion. | do think it is appropriate as rebuttal

or surrebuttal as the point nmade by M. Arnstrong
only cane up yesterday afternoon.
| do have alternative bases that |
beli eve woul d achieve its adm ssion, but | prefer not
to get into those if not necessary.
HEARI NG OFFI CER ORTH: All right. Let's
take that up when we have finished with M. Ezzell.
Al right. So when we broke |ast night,
M. Ezzell had conpleted his testinony. And we nove
now to cross-exam nation, which is limted to 45
m nutes. And we'll start with Ms. Fox or M. Tisdel.
M5. FOX: Thank you, Madam Hearing O ficer.
| have a few questions for M. Ezzell.

THE W TNESS: Good nor ni ng.
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MS. FOX: Good norning.
CALDER EZZELL,
having first been previously
duly sworn, testified as follows:
CROSS- EXAM NATI ON
BY MS. FOX:
Q M. Ezzell, ny nanme is Tannis Fox. |'ma
| awyer with Western Environnental Law Center, and |
represent applicants in this proceedi ng.
I n your testinony yesterday,
M. Cloutier referred you to a part of the definition
of underground waste in Section 70-2-3A of the Gl and
Gas Act, which includes the | anguage |I'm showi ng on
the screen, that when operating or producing of any
well or wells in a manner to reduce -- which requires
when operating or producing of any well or wells in a
manner to reduce or tend to reduce the total quantity
of crude petroleumoil or natural gas ultimtely
recovered from any pool.
You relied on this | anguage, correct?
A. Yes, Madam
Q And M. Cloutier asked you sonething to the
ef fect of how much waste is allowed under the statute,
and you said zero waste, correct?

A. Yes, madam
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Q In order to conply with the standard of zero
wast e, does that nmean that an operator nust produce a
well to its very |last hydrocarbon, w thout regard to
t he econom cs of that well?

A. No, madam

Q And why is that?

A. Because no well ever produces the |ast
nol ecul e of hydrocarbon. You cannot recover
100 percent of the oil or gas in a reservoir.

Q Then under your --

A. Hopefully we will have the technology to
| ater with the help of New Mexico Tech.

Q Then under your formul ation, that waste
means zero waste, does that nmean that the operator
must produce a well to the very |l ast hydrocarbon that
t hat operator can produce w thout regard to wel
econom cs, that is physically possible,
technol ogi cally possible to produce?

A. No. There is an economc |limt, and we all
know t hat .

Q And what's that economic limt?

A. VWen a well is no |onger capabl e of
produci ng in paying quantities. And of course that
varies from operator to operator.

Q In your testinony yesterday, you raised
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concerns about applicant's proposed provisions in
19.15.9.8 and 19.15.9.9 regardi ng operator

regi stration and change of operator, correct? And
that citation at the beginning for operator
registration --

A. Yes.

Q -- has an incorrect 1 at the very end. |
don't know how that popped up, but there it is.

Anyway, you gave testinony on these
provi si ons yesterday, correct?

A. | don't believe | did give testinony on it.
[t's in nmy direct, inny witten.

Q You gave testinony on it when you were
di scussing slide 38 in your --

A. | don't know what --

Q Do you want nme to pull it up for you? Let's
see here.

A. Oh, yes, have, | did give testinony.
Because, if | renenber correctly, | was concerned wth
t he unresol ved adj udi cati ons.

Q And applicants at OCD propose in these
provi sions that the operator be required to provide
certain information to OCD prior to registration or
wel |l transfer, correct?

A. Yes.
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Q And part of that information is a
certification by the authorized official of the
operator that the operator, as you noted, does not
have unresol ved adj udi cated orders or unresol ved
settl enent agreenents for any state or federal
violations in any donestic jurisdiction, correct?

A. That's what it says, yes, m' am

Q Yesterday, and maybe this is just m staken
testinony, but yesterday you testified that the OCD
doesn't have authority to require another state to
provide that authority to OCD, correct? That was your
testinony?

A. Yes, it was.

Q But doesn't this provision provide that it's
the authorized official fromthe operator that
provides the information to OCD, not another state?

A. So the authorized official is intended to be
a representative of the entity that wants to be the
oper at or ?

Q Correct. And the operator registration
provision, it says the certification by an authorized
official that the new operator is not blah, blah,
bl ah.

A. Right.

Q S refers to the authorized official of the
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operator, correct?

A. Correct.

Q Yesterday, you testified that applicants in
OCD s proposals at 19.15.8. 9A NMAC, which | have up on
t he screen for you, regarding financial assurance,
attenpts to require operators to, quote, bond just to
negoti ate acquisition, correct? That was from your
slide 407

A. Repeat your question, please.

Q You testified regarding this provision that
it was requiring operators to, quote, bond just to
negoti ate acquisition, correct?

A. Yes.

Q So do you appreciate that this provision was
the subject of a nmotion to dismss filed by | PANM and
NMOGA and to dismiss this particular provision on the
ground that it regul ates the sale of wells between
operators?

A. Yes.

Q And are you aware that | PANM and NMOGA nmade
this argunent in their notion to dismss, even though
Peter Morgan, our expert, explained in both his direct
and rebuttal testinony that the intent of the redline
| anguage was sinply to clarify current OCD practice

and sinply require financial assurance prior to
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acqui sition of operating authority? Are you aware of
that testinony by M. Mrgan?

A. I'menbarrassed to say no. And | have not
read the notion to dism ss either.

Q Well, the notion to dism ss was -- the
subj ect or your testinmony was al so the subject of the
notion to dism ss. And perhaps not having read the
pl eadi ngs, that notion to dism ss, are you aware that
i n | PANM and NMOGA's reply in support of their notion
to dism ss that they suggested, quote, an easy fix to
the problemand that was to -- and this is | anguage
fromthe notion to dismss here in front of you, and
that was to nodify any tine the words "acquire
acquisition"” came up in the rule, to nodify that using
the ternms operating authority?

"1l let you read all that.

A. | see that, but | don't know that | agree
that that's an easy fix. | think even with that
anended | anguage, that it would still have a chilling
effect on the ability for an operator to sell its

assets. And I think | testified that it is quite

common to hire a broker that will create a data room
for you and basically hold an auction online. But an
auction and think requiring financial assurance prior

to proceeding with any proposed acquisition is
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chilling on the freedomto exchange properties.

Q But you understand that the intent of this
is to clarify current practice and just require
financial assurance to be in place before an operation
begi ns, correct?

A. Then take the word "acquisition" out.

Q Well, the hearing officer -- interesting you
say that about wordsmthing this, because this
| anguage was offered by your counsel and the hearing
officer -- are you aware that the hearing officer in
her recomrendati on asked applicants at OCD to address
this language in their presentations?

A. | have not been involved wth anything other
than ny direct testinony.

Q OCkay. Well, I have the hearing
of ficer's | anguage up here and she suggested t hat
applicants and OCD be asked to address the suggested
I nsertions by the noving parties. And are you aware
that we did exactly that through M. Morgan's
testinmony and exhibit? And she asked us to do that to
attenpt to avoid the wordsmthing that | think was
just going on right now.

A. That's what we do.

Q She asked us to address that and that we

submtted the proposed | anguage, the | anguage proposed
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by | PANM as Exhi bit 88 through M. Mrgan's testinony.
Are you aware of all that?

A. No. As | say, | have not been involved in
any of the procedural aspects of this, especially
not -- I'ma transactional lawer. | can't spel
notion to dism ss.

Q Well, | guess this wasn't as easy a fix as
we were led to believe.

I n your surrebuttal testinony, you
di sagreed with M. Alexander's testinony that
virtually all inactive wells were reactivated within
ei ght years, correct?

A. Yes.

Q And you testified yesterday sonething to the
effect of, "I don't know what he based t hat
representation on," correct?

A. That is correct.

Q So are you famliar with applicant's Exhibit
13, which shows that 99 -- and this was an exhibit
devel oped by the Environnental Defense Fund, which
shows that 99.5 percent of reactivations of inactive
well's occur within eight years of activity?

A. That's what it says. Yes.

Q Are you famliar with this exhibit at all?

A. No, M' am
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Q So you don't have any data to the contrary,
correct?

A. Only in ny personal experience with hel ping
clients for secondary recovery units.

Q So you have anecdotal experience, but you
don't have any data | ooking at the whole of
reactivations and inactive wells over --

A. No nma'am | do not.

Q Correct? And you don't have a basis to
di spute the data before you in applicant's Exhibit 13,
correct?

A. Not without studying it independently.

Q Okay. |I'mgoing to bring up your slide 5
fromyour surrebuttal. Now, yesterday you
testified -- now slide 5 fromyour surrebuttal is up,
M. Ezzell. And yesterday you testified that federal
well's are no | onger exenmpt fromthe Conm ssion
requi rements for financial assurance because
applicants and OCD had proposed to delete a reference
in this section here to 19.15.8.9A, correct?

A. Can you put themup on the sanme screen.

Q | can't do two screens, but this is your
slide that you testified from yesterday, where you
stated that because of the deletion of 19.15.8.9A in

this section, that that del eted the exenption for
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federal wells from OCD rules for financial assurance.

MR. CLOUTIER: | think Ms. Fox is
overstating the testinmony. | think he testified that
It elimnated for the wells that are subject to
Subpar agraph E, not all wells.

M5. FOX: For federal wells.

MR. CLOUTIER: For federal wells that would
be subject to Subparagraph E.

M5. FOX: So you think his testinony was
that inactive and TA federal wells are exenpted.

MR. CLOUTIER: Are not exenpted --

MS. FOX: Are not exenpted.

MR. CLOUTIER: -- because of the strike.
That, | think, was the intent of the testinony.

M5. FOX: Fair enough.
BY M5. FOX

Q Do you do you agree with your counsel's --

A. That's the way | interpret --

Q Mybe wait till I finish my question.
A. Sorry.
Q Yeah. It's hard for the court reporter. |

don't mnd so nmuch, but the court reporter does.
A. Absol utely.
Q OCkay. So you agree with what your counsel

just said in terns of what your testinony is, correct?
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A. Yes.

Q Okay. So can we stop sharing and go back to
nmy slides.

Okay. So the provision that you
referred to where the federal well exenption lives is
19.15.8.9A, correct? That's what you said in your
slide? This is the provision that exenpts
federally -- essentially exenpts federal wells from
the Comm ssion's rules on financial assurance,
correct?

A. Yes. The |l anguage, unless the well is
covered by a federally required FA

Q And you see that that |anguage has not been
proposed to be del eted by applicants or OCD, correct,
t he | anguage that exenpts federal wells fromthe
state's financial assurance requirenments?

A. That is correct. But the proposed anmendnent
del etes the reference to that. And | think that is
probl emati c.

Q Do you think that reference was del eted just
in order to clarify that all wells in inactive and TA
status, not just those that have been TA status under
two years are subject to that particular financial
assurance requirenment in Subpart E? Isn't that what

t hat | anguage -- why that | anguage was del et ed?
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Because the | anguage exempting federal wells is left
unchanged.
A. That may be how it was intended. | don't
think it was done very artfully.
Q We can agree to disagree on that.
Yesterday you testified in surrebuttal

that M. Morgan was incorrect that OCD can rel ease a

bond if a well is no |onger deened a marginal well,
correct?
A. Yes.

Q And you cited to the Gl and Gas Act at
70-2-14A for that proposition, correct?

A. Probably.

Q Let ne read it to you. You'll probably
recogni ze it. That provision provides all financial
assurance shall remain in force until released by the
O | Conservation Division, blah, blah, blah.

A. Right. But that goes to the issue of
whet her a bond is cancelable. And | think M. Morgan
said it was, that they are, and | disagree.

Look at the OCD bond form

Q M. Mrgan testified that the bonds are not
cancel abl e and that that nmakes good policy sense.

A. Rel easable --

Q Isn't that correct?
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A. Rel easabl e and cancel able are the sane to

Let me just continue here.
| keep forgetting --

I n support --

> O > O

-- | don't' get to ask the questions.

Q Okay. But you don't recall his testinony in
support of the idea that surety bonds shoul d be
non- cancel | abl e? You don't recall that testinony?

A. No.

Q Okay. But your testinony yesterday was that
he was wrong, that you -- that OCD can rel ease a bond
if a well is no longer in marginal status. That was
your testinony yesterday, correct?

A. Yes.

Q Ckay.

A. And | stand by that.

Q But | ooking at the Conm ssion's rules at
19.15.8.12, which | have up here, doesn't it clearly
state in those rules that financial assurance can be
renoved if it's covered by another financial assurance
that the Division has approved so that an operator can
repl ace financial assurance if needed?

A. But doesn't the statute say that the

fi nanci al assurance cannot be released until the well
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has been plugged, since that was the condition upon
whi ch the financial assurance was entered into and
I ssued?

Q But that wouldn't preclude the Conm ssion
from passing rules that says that a financi al
assurance needs to be replaced, for whatever reason.
The financial assurance requirenents could go up.
They could go down. An operator m ght want to use a
different conpany for financial assurance. That
provision in the statute doesn't preclude OCD from
approvi ng replacenment financial assurance, correct,
which is what this provision all ows?

A. | would agree with that.

Q And so then isn't it also true that
applicants specifically, specifically for marginal
well's, don't applicants and OCD propose that an
operator, and this is the second | anguage down here --

A. Ckay.

Q -- on that slide, that an operator with a
mar gi nal well or wells nust annually review the nunber
of marginal wells that that operator has and shal
update the one-well plugging financial assurance of
May 1st of each year? 1Isn't that what applicants and
OCD propose?

A. Yes. But, again, | don't |ike the |anguage
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because i

do is add marginal wells to their list and cone up

with nore bonding, rather than saying that -- there's

not hi ng i

pl ugs one of the marginal wells? Then he should be

able to take that off the list, right?

Q This |l anguage says that -- it doesn't say
that the nunber of wells is -- it only applies when
wells are increased. |t says that the operator shal

update the one-well plugging financial assurance after

an annual

of wells

A

both, and that's what |'d |ike to see.

Q

hi ghl i ghted | anguage, that this is | anguage that was

negotiated with Oxy, correct?

A.
Oxy.
Ms. Ezzel
meet you.

t inplies to me that the only thing they can

n that |anguage that -- what if an operator

revi ew of the nunber of wells.
So it's neutral as to whet her the nunber
i ncreases or decreases, correct?

It has no express |anguage that it covers

And you're aware, because this is

No. | have no idea what was negotiated with

MS. FOX: That's all the questions | had,
| . Thank you very nmuch for your testinony.
THE W TNESS: Thank you, nma'am Nice to

MS. FOX: You, too.
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HEARI NG OFFI CER ORTH: Thank you,

M. Tremi ne?

MR. HALL: It's going to be M. Hall, Madam

Hearing O ficer.
HEARI NG OFFI CER ORTH: Thank you.
MR. HALL: Thank you.
CROSS- EXAM NATI ON

BY MR, HALL:

Q Good norning, M. Ezzell. Good norning. M
name's Mchael Hall. | don't think we've had occasi on
to neet. |I'ma lawer with the G| Conservation

Di vision. How are you this norning?

A. I amwell. How are you.
Q Good. | wanted to respond, first of all, to
your gratitude. [It's M. Tremaine that you should

thank for pointing out that you had cited a statute

t hat doesn't exi st.

A. No, it exists. | just msquoted it.
Q Well, | guess we'll have a chance to explore
that a little bit. Let me go ahead and ask you about

that. Are you saying that the statute you cited is

| aw i n New Mexi co?

A. Yes.
Q Okay. Well, let's go ahead and just start
there. I1'mlooking at -- and I'll pull it up. This
Page 60
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I s page 3, the bottom of page 3 of your rebuttal.

A. Yes.

Q And would you agree it continues on to page
47

A. Yes, sir.

Q Okay. And I'mgoing to highlight sonme
| anguage here. You would agree that that part is
operative law in New Mexico?

A. Yes.

Q So you think the statute states shall be set

by rule at anpbunts not to exceed --

A. No.

Q -- $50, 0007

A. No, | corrected that in ny nmea cul pa errata
statenent yesterday. It is the blanket bond for those

wel | s cannot be | ess than $50, 000.

Q | understand. | just took what you had said
as qui bbling over whether that's a real statute or
not. Wuld agree that parts of it are real and parts
of it aren't, correct?

A. The printed version or --

Q The printed version, yes, sir.

A. Look, | really don't care. | anended it to
make it correct.

Q Okay. And you woul d agree you're under oath
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here today?

A. Correct.

Q And so you're under obligation to continue
w th your anmendnents and not claimthat this is the
| aw? Because it's actually the opposite of that
provision, isn't it?

A. Until | corrected it, yes.

Q Okay. Now, in what capacity are you
testifying here today?

A. | am here because | amthe only w tness that
is a licensed attorney in New MexXi co.

Q Are you here as a partner of M. Cloutier?
Are you here as a witness? Are you here --

A. | amhere as a witness. And it's not
Cloutier, it's Cloutier.

Q M. Cloutier is your partner, correct?

A. Yes.

Q And so you are profiting fromrepresentation
of IPANMin this matter?

A I will admt to that. Although |I want to
say you haven't seen our firm s conpensation plan.

Q Nor do | want to. |I'msinply exploring
possi bl e bias here. The gentleman is a gentleman, so
are you. But you are profiting as an attorney and a

wtness in this matter? | just want that to be clear.
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s that right?

A. Yes.

Q Okay. Now, yesterday you namde several
references to standard JOAs. A JOA and a COPAS
agreenment, those are contracts, correct?

A. Yes.

Q They are easily nodified, changed, or |eft
I n place?

A. Yes.

Q Your famliarity is because people need a
| awyer to | ook at those and change them correct?

A. Exactly.

Q The form al nost never works as it stands,
right?

A. | would disagree with that.

Q Okay.

A. | nmean, the AAPL took great pride in each of
its forns, so that it could be executed w thout
alteration. They did, however, in each of them have
an Article 15, which is blank on the form and al |l ows
peopl e to make any additional anmendnents that they
want .

Q And in your experience, these are
arm s-length transactions between sophisticated

parties, correct?
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A. Normally. Although, with the -- in the
wells that |'ve participated in, there's not a |ot of
room f or negotiation because the |ay operator wants to
have the | anguage that the operator |likes. And so, if
there is Oxy and XTO, yeah, there's a |lot of
arm s-length negotiation. But for a shoe clerk going
into adrilling deal, you pretty nuch -- it's take it
or leave it.

Q Correct nme if I"'mwong. Your testinony,
the crux of your testinony about JOAs and COPAS is
that it's going to cause a |lot of problens, correct?

A. My testinony was that | don't think that
under any of those forms, an operator can pass al ong
the cost of the financial assurance.

Q However, that's sonething an operator or
anyone el se who's a party to those contracts coul d
have contenpl ated, correct?

A. No. Because every non-operator in the world
will swear on a Bible that bonding costs should be
covered by adm nistrative overhead.

Q | see. So there's disagreenent in the
I ndustry about the effect of these agreenents?

A. | don't know that there's disagreenent
because | don't know that operators -- none of ny

operators have ever attenpted to pass al ong the cost
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of bondi ng.

Q But ny question is really sinmple. A
provi sion to contenpl ate bondi ng and how t hose ri sks
and costs are borne by the parties to the contract,
that's al ways been possible, hasn't it?

A. Al ways.

Q Now, I'mgoing to junp around just a touch.
Did | hear you claimthat an operator has to have nore
t han zero percent property interest in a wel
yesterday? That's what | wote down, and if that's
not what | heard --

A. No. An operator can have no interest.

Q Ckay.

A. If they're contract operators or under the
JOAs, | think |I gave the exanple of an operator
resi gning but being forced to continue to operate the
wel | .

Q Fair enough. And an operator may or may not
own a property interest, a mneral interest, et
cetera, correct?

A. O |easehold. Yes.

Q So the idea that regul ating operators
necessarily regul ates property interest would be
i ncorrect, wouldn't it?

A. I f an operator owned no interest in the real
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property, then | would agree with that. But if an
operator owned any interest, then | stand by it.

Q And once again, that's an agreenent between
the parties as they see fit, correct?

A. Yes.

Q And so the corollary to that is -- is it
your claimthat New Mexico does not have the right,
OCD does not have the right to regul ate operators and
who can be an operator?

A. I think it is OCD's job to regulate
operators, but | don't think it's their job to choose
who gets to be one.

Q Well, who would do that?

A Wll, I"'ma free-market guy. | think you
have the right to enter into a business and fail

Q Sure. So you think extrenely
non-conpliant -- | don't think of sonme -- Cano. You
t hi nk Cano shoul d be an operator and OCD shoul d have
no say in that because of your free market beliefs?

A. Well, in hindsight. But we did allow to be
an operator and we did accept their bonds, and so they
were. It turns out they were | ousy.

Q Do you think, as you sit here today, OCD
shoul d have no right to regulate Cano, for instance,

as an operator?
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A. | think they have the right to regul ate and
enforce, but not to pick who isn't worthy. It's not
| i ke an operator has to apply for a permt to be an
oper at or .

Q Well, they do, don't they?

A. Wll, they do, but not to be able to even
enter into a negotiation to buy a property. That's
just not the OCD s business.

Q You do sone work in Texas oil and gas; is
that right?

A. No.

Q Are you famliar with the | anguage Ms. Fox
put up about acquisition of operatorship? Does that
conport with your understanding of what the railroad
conm ssion does in Texas?

A. I'"'mnot licensed in Texas, and |'ve never
even participated in oil.

Q What is problematic about that |anguage?

A. As |'ve already stated, |I think it is
chilling on the free exchange of real property
I nterest.

Q You would agree that that proposed rul e does
not, in any way, inhibit or regulate the transfer of
real property? It only regul ates who nay be an

operator, correct?
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A. | didn't say it regulated. | said it
chilled the free-market ability to enter into
negoti ations to potentially buy properties.

Q You have to read sone | anguage in there
about owni ng property for that to be accurate, though,
correct?

A. Say that again, please.

Q Sure. You have to read sone | anguage that's
not there in the rule for that to be regul ating real
property.

A. No, | don't think you have to inply any
| anguage. | think it says you can't -- you have to
prom se not to even negotiate the acquisition of a
property unl ess you posted a bond.

Q O operatorship, not property, correct? It
doesn't say property?

A. But it still has the chilling effect on the
free exchange of real property interest.

Q At any rate, the rule says what it does,
right? |1t doesn't say property; can we at |east agree
on that?

A. The word "property"” is not init.

Q Thank you. Now, in sone of your testinony,
is it your position that OCD has not considered depth

I n these proposed rules, depth of wells?
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A. Yes. There is nothing in it that -- in the
proposed rules that refers back to the statute which
says the OCD shall consider these things.

It's just the proposed rules say here's
t he anount of the bl anket, here's the anount of the
single well. The only remaining discretion that the
rules give to the OCD is on the blanket bonds not to
be | ess than 50,000 and on a single-well bond for an
active well that has to be in an anmobunt equal to the
cost of plugging.

Q It says consider the depth, correct?

A. Yes.

Q It doesn't say you have to -- you have to
make financial assurance attached to depth. This says
that should be a factor considered. Can we agree on
t hat ?

A. Yeah. That is what the statute requires.

Q And you surrebutted M. Powell's
testinmony -- was part of that testinony that you heard
that it was considered and it wasn't found to be
correlated to -- depth wasn't correlated to plugging
costs in the manner that age did, for instance?

A. Would you restate that.

Q Sure. Did you hear M. Powell say that

depth was considered, but it did not really correlate

Page 69

Veritext Lega Solutions
Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com



© 00 N oo o b~ W N P

N T T N N T e e e R R R N T e
o A W N P O © 0O N O 0o~ W N +—» O

to the cost of plugging?
A. | heard -- | heard that. | disagree with

Q Sure. So, at any rate, we agree that it was
consi dered?

A. | don't know that it was considered in the
manner required by the statute. You cannot say a 900
foot San Andres well is going to need $150, 000 bond.
That's just reality of the business.

Q But ny question was, would you agree it was
considered, M. Powell's testinony nakes clear it was
consi dered? You don't agree with how he consi dered
It, but it was considered. Can we at | east agree on
t hat ?

A. | wll agree that he clains it was
consi der ed.

Q Fair enough.

A lIsn't it fun?

Q Mich like you claimit wasn't, right?

A. Yeah.

Q Now, speaking of the statute, you would
agree that it's OCD s costs that bonding needs to
cover, not industry's, correct?

A. That's the way it's witten, and | think

that's the biggest problemw th it in the beginning.
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The OCD t hey've got wonderful experts, but industry
can plug any well cheaper than the OCD.

Q But an orphaned well hasn't been pl ugged,
correct, by industry?

A. That's right. And | would |Iove to see the
reclamati on fund be adequately funded and then have
the OCD have the ability to say --

Q Fair enough. Wuld you agree to just answer
my questions? Only at 45 mnutes. | know you'll have
your opportunities to say what you think shoul d happen
with the reclamation fund.

A. You can't blanme nme for trying to kill your

Q Wwell, I kind of do blame you for that.

Now, your testinony also stated that
reclamati on was part of the 163,000 average costs for
OCD' s well plugging. Do you still maintain that.

A. | don't know that | said that.

Q Okay. Well, we can pull it up.

A. Because | don't -- | don't agree with that
nunber in the first place.

Q Al right. GCkay. Can you see the top of
the page there? Could you read that paragraph for ne,
pl ease?

A. Starting with fourth.
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Q Yes sir.

A. "Fourth, the proposal is based on a supposed
average of OCD s cost to plug, abandon, and reclaim
i ndi vi dual oils. Under the G| and Gas Act, only
" plugging’ costs can be considered."

Q Do you still maintain you didn't say that?

A. No. | put it in nmy direct testinony.

Q Wuld you like to change that testinony?

A. No.

Q You do think that part of the 163,000 was to
reclaimwel|s?

A. | don't know anything about the 163, 000
ot her than what's been said here. | also know that if
you | ook at the annual reports fromthe departnent to
the | egislature and the governor, and this was in
Morgan's testinony, | guess, from 2019 to 2024, the
OCD extended 15.5 mllion to plug 93 wells --

Q So --
A. -- at an average cost --
Q -- let me ask you a different way. What is

t he basis for your statenent that the proposal is
based on a supposed average of OCD s cost to plug,
abandon, and reclai mindividual wells?

A. Well, the word "supposed” is -- was there

because --
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Q What's your basis for that statenent, sir,
i n your testinony?

A. The basis for it is that the Ol and Gas Act
does not tal k about reclamation costs in the financial
assur ance.

Q What evidence nmakes you think that the
proposal is based upon that?

A. Because that's the figure that the
applicants have been using, that it is 163,000 and
that it's etched in stone and it doesn't matter on the
depth of the well or the age of the well or anything
el se.

Q Wuld you agree that that 163,000, the
testinony is solely that that is plugging cost and not
a reclamation cost?

A. Yes.

Q You'd dispute that?

A. No. You asked ne if | agreed. Now you're
killing your tine.

Q Okay. Now we're going to get to the part
where your statute -- that had parts that don't exist,
and sone of your testinony relies on that as opposed
to just single words.

Do you maintain that under the proposed

definitions, marginal wells wll be bonded at
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300 percent, the maxi mum anount authorized by statute?
A. No. That's the m ninmum amunt as -- we're

goi ng back to what |'ve already corrected.

Q Well, 300 percent is incorrect, too, isn't
it?

A. Oh, | don't think so.

Q GCkay. That's 300 percent of the m ninum
anount ?

A. This is just --

Q We can take that whol e sentence.

A. Three times 50 is 150.

Q Do you agree that when you make the maxi num
TA 50, 000 i nstead of the m ninmum 50, 000, the entire
crux of this entire paragraph changes?

A. It doesn't matter other than -- | nean, the
statute is what the statute is.

Q | very nuch agree with that.

A. The fact that we got the wong word on the
page does not change the statute. It does not make
the statute not exist.

Q The statute does exist, just not as you
stated it in your rebuttal testinony, correct?

A. It exists as | stated in nmy correction to
t ypogr aphi cal errors.

Q Just so the record is clear, your testinony
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I s based upon that faulty understanding of the

statute, correct?

A. No.

Q It's not?

A. My testinony is based on the statute.

Q Okay. The statute |I cited in your rebuttal

testinony, correct?

A. The statute as in the book.

Q Okay. Now, down here on page 9, line 18 --

A. O what? Oh, okay.

Q O your rebuttal testinony. Wuld you agree
t hat you don't know why the |egislature did or did not
t ake actions?

A. Because they could agree on -- the parties
couldn't agree on what -- the proponents of House Bil
133 could not agree. And anytinme the industry tried
to comment, it was basically flatly ignored. The fact
t hat --

Q Wwell --

A. -- there were two -- |'mtalking.

The fact that there were two committee
substitutes, one in energy, one in --

Q Well, hold on. You're talking, but you' re
not answering ny question. M question should be yes

or no. Do you agree that you don't know why the
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| egi slature did or did not act a certain way, that
you're not the arbiter of that?

A. No. But | was there and witnessing it, and
they didn't act --

Q Would you agree that --

A. -- because it was a bad bill?

Q Would you agree --

MR. CLOUTIER: M. Hall keeps interrupting
the witness. He's entitled to answer, even if
M. Hall wants a yes or no.
HEARI NG OFFI CER ORTH: All right. So,

M. Ezzell, if you would please bring nore focus to
t he question that's being asked. And, M. Hall,
pl ease don't step on the end of his sentences.
BY MR. HALL:

Q At any rate, it could have been that the
| egi slature, like the LFC, thought that the statutes
weren't necessary because the rules already all owed
what's happeni ng here today, for instance, correct?

A. | cannot speak to that. | do not know.

Q Fair enough. That's what | wanted us to

agree on.
Ckay. |1'mgoing to go to a couple of
comments in your surrebuttal. If |I can find it.
Excuse ne.
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M. Ezzell, now, on your surrebuttal,
it's slide 10, and I'Il pull it up here in a sec. But
woul d you agree that based on 180 days of production,
this proposed rule is not requiring | ow producers to
sinply plug? It's requiring | ow producers to produce
or take appropriate actions.

A. | don't understand why the 180 days cones
I nto your question, so...

Q Well, would you agree that the definition
of -- proposed definition of marginal wll includes
bot h days of production and vol unes?

A. Yes.

Q Okay. And | believe your testinony was that

these rules are going to require people to plug wells?

A | think it will, that is the effect. Yes.

Q And so --

A It won't require themto. It wll force
themto.

Q What's the difference between forcing and
requiring?

A. Requiring is a regulatory action or a |egal
action. Forcing is a businessman nmaki ng a deci sion
that he's got to plug.

Q Wwell, at any rate, an operator producing

| ess than 180 days could go above 180 and that well

Page 77

Veritext Lega Solutions
Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com



© 00 N oo o b~ W N P

N T T N N T e e e R R R N T e
o A W N P O © 0O N O 0o~ W N +—» O

woul dn't be marginal, correct?

A. That is correct.

Q There was sone discussion about a rel ease of
financial assurance. Wuld you agree the Ol and Gas
Act does allow and, in fact, requires OCD to rel ease
bonds at the appropriate tinme, and not only in the
event that they're plugged?

A. That's the only tine the statute says that
the OCD can release a bond, is after the plugging has
been perforned according to the rules then in effect.

HEARI NG OFFI CER ORTH: M. Hall, you still
have 15 mnutes. But |'m wondering if this would be
a good tinme for a break.

MR, HALL: Whatever pleases the Conm ssion
Is fine with ne.

HEARI NG OFFI CER ORTH: All righty. Let's
cone back at 11:00. And, again, you have 15 m nutes
left.

(Recess held from 10:50 to 11: 00 a. m)

HEARI NG OFFI CER ORTH: All right. Wen we
broke, M. Hall had 15 m nutes |left of his 45.

Go ahead, M. Hall.

MR. HALL: Thank you, Madam Hearing Officer.

BY MR HALL

Q Ezzell, | think we were starting to talk
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about financial assurance a little bit. Is it your
contention that OCD cannot rel ease a bond unless a
wel |l is plugged?

A. | believe that's what the statute says.

Q OCkay. VWhich statute?

A. The G| and Gas Act.

Q Just wondering if you had one in m nd,
because | think what you're tal king about is 70-2-14
relating to financial assurance?

If I could, I"mgoing to highlight this
| ast sentence there and ask if you could pl ease read
t hat .

A. The O | Conservation Division shall rel ease
financi al assurance when it is satisfied that the
conditions of the financial assurance have been fully
perfornmed.

Q So that doesn't nention plugging, does it?

A. Not directly, No.

Q OCkay. So is there another statute that
you're getting -- that you're referring to?

A. Well, on a plugging bond, that is the

condition of the financial assurance, is that the well

be pl ugged.
Q Right. But that wasn't ny question, was it?
| didn't imt that to the plugging bonds. | said
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bonds. And so if you'd like to correct your
understanding, that's fine?

A. My understandi ng of what.

Q Do you still stand by your statenment that a
bond can only be released in the event a well is
pl ugged? That was ny question, and you said yes, that
that's what the statute requires. So |I'm asking --

A. And of a condition of the bond was the
pl uggi ng of the well --

Q Okay. Did you understand nmy question? Just
pl ease pay attention to ny question. It does not have
t he words "plugging bond." Okay?

A. That is correct.

Q Al right. M question is, do you maintain
that OCD can only rel ease a bond of any kind in the
event that a well is plugged?

A. They can only release a plugging bond after
the well has been plugged. \What other bonds are you
t al ki ng about ?

Q Do you maintain -- can OCD rel ease a bond
when a well is transferred anongst operators?

A. The bond is generally transferred in the
well. | guess -- | think the OCD probably has the
authority to enter into a new bond if the selling

party was under a bl anket bond and the buying party

Page 80

Veritext Lega Solutions
Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com



© 00 N oo o b~ wWw N

O T N R R N T
o A~ W N P O © 00 N O 0o M W N +—, O

was going to be a one-well bond. That would require a
new bond.

Q Did you understand mnmy question?

A. | think I answered your question.

Q Does OCD rel ease bonds when operatorship of
a well is transferred?

A. They have the authority to, especially if
the bond is not transferred.

Q And so that's an exanple of a bond being
rel eased even when a well is not being plugged,
correct?

A. It's not so nuch being released, as it is
bei ng repl aced.

Q Do you agree this highlighted sentence here
does not say anything about plugging?

A. | agree.

Q Okay. So would you agree that in the event
a marginal well rule is passed, that if the conditions
of that bond are satisfied, regardl ess of plugging, it
can be released? Reading that line right there, that
woul d be conpliant with that statutory authority?

A If it is a plugging bond.

Q Would you agree with that -- okay?

Now, Ms. Fox asked you a little bit

about waste. | think your testinony focused on
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under ground waste. Wuld you agree with that?

A. No.

Q I'msorry, | didn't understand?

A. No.

Q No, that's not what you focused on?

A. Econom c waste, the drilling of unnecessary
wel l's, specifically underground waste in -- caused by

premature plugging. But no, there is nore than one
definition of waste.

Q M question was, you would agree your
testi nony focused on underground waste, correct?

A. | tal ked about econom c waste as wel|.

Q Wwell, let's just pull it up. 70-2.3,
correct, that's the waste statute you're referring to
and citing there?

A. That's the definition of underground waste,
yes.

Q And so you have to point to nme in your
testinmony, and |I'm happy to shift it around, where you
tal ked about all these other kinds of waste.

A. | tal ked about the econom c waste and the
drilling of unnecessary wells yesterday in ny live
testinony, not in my witten.

Q Do you agree the statute al so defines

surfaced waste?
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A. Oh, yeah.

Q Do you agree that excess production beyond
t he reasonabl e market demand may be waste?

A. Yes.

Q Are you aware that unauthorized venting or
flaring of natural gas is prohibited as waste?

A. Yes.

Q Are you aware that 60 percent of orphaned
wel I s observed by OCD are venting natural gas?

A. | cannot answer that.

Q Do you have any reason to dispute that?

A. | assune | could confirmit wth independent
research, but...

Q Do you have any reason to dispute that, sir?

A. | have no reason to dispute it or agree with

Q So that would be 60 percent of orphaned
wells are wasteful, commtting waste under the

statute, correct, i f --

A. Correct.

Q -- that percentage is correct?

A. Yes.

Q And so you would agree that waste is a

little nore conplicated than just produce all you can,

woul dn't you?
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A. Oh, absolutely.
MR, HALL: [I'll pass the w tness.
Thank you, M. Ezzell.
HEARI NG OFFI CER ORTH: Thank you, M. Hall,
M. Biernoff or M. Moore.
MR. Bl ERNOFF: Good norni ng, Madam Hearing
Oficer. Ari Biernoff here for the conm ssioner of
public |lands and the State Land Offi ce.
CROSS- EXAM NATI ON
BY MR. Bl ERNOFF:

Q Good norning, M. Ezzell?

A. How are you.

Q I"'mwell. How are you today?

A. Good. Thanks.

Q Okay. | wanted to just foll ow up on sone of

M. Hall's questions?

You're not testifying in this proceeding
on behalf of the H nkle Law Firm are you, M. Ezzell?
A. No. I'mtestifying on behalf of | PANM

Q OCkay. You're not speaking as a
representative of Hinkle, you're giving your own
personal opinion; is that right?

A. Yes.

Q OCkay. You're not here on behalf of any

particular client of you or your firm are you?
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A. | am here on behalf of IPANM of which I am
a nmenber.

Q OCkay. Not any particular oil and gas
oper at or or producer?

A. No.

Q Okay. Just wanted to clear that up?

You' ve tal ked in your oral testinmony and
also witten in your pre-filed testinony about joint
operating agreenments. And you've provided a | ot of
detail on specific fornms that the Anerican Associ ation
of Professional Landnen have devel oped, right?

A. Yes.

Q GCenerally speaking, who are the parties to a
j oint operating agreenent?

A. The operators and the non-operators.

Q The OCD is not a party to joint operating
agreenents, right?

A. No.

Q The OCD does not approve or di sapprove joint
operating agreenents, right?

A. No, it does not.

Q Okay. And the OCD as a non-party is not
bound by the terns of joint operating agreenents,
right?

A. Absolutely. Correct.
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Q Okay. In your witten testinony, your
direct testinony, you make an observation that | want
to review and discuss with you. This is from page 46
of your witten direct testinony?

You state that: On an overall basis,
this. And | think you're referring to beneficial use
is a brand-new | egal concept as applied to oil and gas
wel | s and operations. Beneficial use is a concept
that is used and well developed in water law in
New Mexi co and ot her western states. It has never
been a concept in oil and gas law in New Mexico
statutes, reqgulations, common |aw, or contracts. And
that's the end of the quote.

Do you stand by that testinony,

M. Ezzell?

A. | think the term "beneficial use" is in the
adm ni strative code for maybe the definition of an
I nactive well. | can't renmenber. But | think the
term "beneficial use" or "beneficial purpose" appears
somewher e.

Q Okay. And, in fact, the term beneficial use
IS in statute, isn't it?

A. | could not point you to the statute other
than the water |aw.

Q The term beneficial use is in the Gl and
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Gas Act, section 70-2-3, isn't it?

A. Probably.

Q Do you want to | ook at it together?

A. | don't have it in front of ne, but |
bel i eve you.

Q OCkay. And it's also, | think you noted, in
NMAC provisions, in Title 19, Chapter 15, regulatory
provi sions that apply to the OCD, right?

A. Yes.

Q GCkay. Thank you. M. Ezzell, in your
witten direct testinony, you state the foll ow ng.
This is from page 50 of your testinony: W all know
t he handful of operators out there who are giving
I ndustry a bad nane in this regard. There nust be
ot her regul atory nmeans of cracking down on these
abuses. End of the quote?

M. Ezzell, how many operators are out
there, approximately, giving industry a bad nanme in
New Mexi co?

A. | couldn't put a nunber on it.

Q Okay. You used the phrase "a handful." How
many is that, nore or |ess?

A. | can't give it a nunber.

Q M. Ezzell, if there were 50 or 100 bad

operators flagrantly out of conpliance with OCD rul es
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and perhaps other obligations, would you consider that
to be just a handful ?

A. If there were a hundred, probably -- no, |
woul dn't consider that a handful.

| use that termjust to say that nost of

I ndustry is responsi ble, and that there should be a
better way than to punish good operators with this
rule. There should be a better way to get the
enforcenent done on the bad operators.

Q Okay. Well, so before we nove on fromthis
point, | know you said that you don't think 100 woul d
be a handful. Do you think 50 is a handful? Wuld

you consider that to be a handful ?

A. Yeah, probably. | think there was testinony
there's over 600 operators in the state. | don't
know. | don't know that for a fact. | thought there

was testinony to that sonmewhere.
Q OCkay. It doesn't trouble you if there's in
t he nei ghborhood of 8 or 10 percent or nore operators
i n New Mexico who are out of conpliance with OCD
rul es?
A Well, it troubles ne. But that's why we
have the OCD and they have the enforcenent powers they

do to get 'em

Q Okay. Good, good. Well, that's good to
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hear. The passage that | read fromyour direct ends
with the follow ng statenent: There nust be other
regul atory neans of cracking down on these abuses?

What are those other regulatory neans?
Have you gi ven any thought to that?

A. Well, all the tools that the OCD has in the
t ool box. The notice of violations. You know, you can
get the attorney general to go after them You've got
alot -- OCD has lots of tools to regulate the
| ndustry.

Q |Is claimng bonds, financial assurance held
by non-conpliant operators, one of those tools?

A. It should be. | don't know how often it's
done. | think there's been testinony that it's
problematic to get them coll ected.

Q OCkay. Well, do you happen to know how many
clients of the Hinkle law firm vyour law firm have
had their bonds pulled by the State Land Oifice for
their pervasive environnental non-conpliance? Do you
know what that nunber is?

A. | have no idea.

Q Okay. M. Ezzell, do you support additional
| egi sl ative appropriations to give OCD the ability to
devel op additional alternative neans of cracking down

on the abuses that you describe commtted by a
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mnority of oil and gas operators on page 50 of your
direct testinony?

MR. CLOUTIER: (Objection. Vague.

HEARI NG OFFI CER ORTH: \What was vague about
1t? 1'msorry.

MR. CLOUTIER: He's asking about |egislation
solutions generally. There's no specific |egislation
that M. Ezzell is being asked whet her he supports
or -- assuming this is even renotely relevant. But |
think he's entitled to know what the proposal is that
he's supposed to support or not support.

HEARI NG OFFI CER ORTH: M. Biernoff, |
t hought you described it, which was to get OCD nore
resources. But if you want to be a little nore
specific, perhaps M. Ezzell can answer it.

Q Well, so I'mnot a legislator. | know t hat
we have at | east one |egislator who was on the call,

on the hearing this norning, who happens to be married

to M. Ezzell. And so l'mnot in that position. |
don't introduce legislation. | did think the question
was clear and I'll restate it?

BY MR. Bl ERNOFF:
Q M. Ezzell, you reference other regulatory
means of cracking down on abuses by bad operators.

And |' m asking you, do you support additional
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resources through the legislature for OCD to identify
and i nplenment alternative regul atory nmeans of cracking
down on the abuses that you' ve referenced?

A. | think in your original question you said
appropriations, and | don't necessarily agree with
just appropriating nmoney. | would support
| egi sl ation, and hope | get a chance to in January, |
woul d support | egislation that uses the conservation
fund and funds the reclamation fund and not a dine is
diverted to the general fund, which is what the
| egi slature did years ago to bal ance the budget.

| think the conservation fund needs to
be used for its intended purpose, and that's funding
the OCD and funding the reclamation fund.
Q M. Ezzell, are you in favor of, do you
support additional FTE, that is additional staff for
the G| Conservation Division, to devel op and
I npl enent ot her regul atory neans of cracking down on
operators' abusive conduct?
MR. CLOQUTIER: (Objection. Relevance.
MR. BI ERNOFF: Madam Hearing O ficer.
HEARI NG OFFI CER ORTH: Go ahead,

M. Biernoff.
MR. BI ERNOFF: Yeah, | think it's very

appropriate, since M. Ezzell has nentioned that
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there are alternatives to dealing with the bad
operator problem to explore what those m ght be, and
that's what |'m doing here.

HEARI NG OFFI CER ORTH: That's what |
t hought. Pl ease go ahead.

A. It's not ny job or ny place to tell the OCD
how to do their business. | assume that the director
knows the capabilities of his staff. And if they are
not enforcing conpliance because they don't have

enough staff, they need to hire nore people. And

that's what --
Q -- what |'m asking you --
A. -- the budget is.
Q M. Ezzell, I'"masking you if you would

support such an effort, since you have identified
alternatives to this proposed rule. You're saying you
don't support the rule. | think we've all heard you
| oud and clear on that score. And you' re saying --
you recogni ze that there's a bad operator problem and
you're saying there's alternatives. So |I'm asking
you, woul d you support additional staff resources for
OCD to inplenment your proposed alternatives?

A If I were alitigator, |I'd say asked and
answered. But | think I just answered that.

Yes, if the OCD cannot do the conpliance

Page 92

Veritext Lega Solutions

Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com




© 00 N oo o b~ wWw N

O T N R R N T
o A~ W N P O © 00 N O 0o M W N +—, O

It wants to because of |lack of staff, they need to get
nore staff.
Q And you woul d support such an effort; is
that right?
A. | just said that, yes.
Q Okay. Good. Now it's been asked and
answer ed?

M. Ezzell, let's keep noving through
your direct testinmony. |'mnot going to read all of
It because there's a lot of text. But on page 56, you
are discussing the ability of OCD to consider
regul atory violations by operators in other
jurisdictions. And now I'Il start reading it.

As witten, these provisions seemto
suggest that the Division in the first instance is
enpowered to deci de whet her the applicant or proposed
new operator is out of conpliance with sonme other
state's or federal |aw. The suggested provisions do
not require that, for instance, state or federal
regul atory agency charged with enforcing those | aws
have found the applicant or new operator to be out of
conpliance, just that they are out of conpliance.

| do not know of any expertise within
the Division, and would be surprised if it existed, to

I nterpret another state's |laws and regul ati ons or npst
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federal oil and gas |aws and regulations. | also
guestion what resources would have to be devoted to
t hat issue.

Okay. | have a few questions for you
about that testinony. And The first is, is it your
position here in this proceeding that the oil
conservation Division should ignore conpliance
violations that a particular operator, a New Mexico
operator, may have encountered in another state or
with the United States governnent?

A. | think that is certainly a factor that the
OCD could consider. But the way the proposed rule is
witten, it does not address the severity of the
vi ol ati on, whether the violation has been corrected.
That's the problem | had with the unresol ved
adj udi cations issue that we tal ked about yesterday.

Yeah, | absolutely think that it is
within OCD' s interest to investigate. But | don't
think it's in the OCD s purview to be able to just
t hunbs up or thunbs down soneone that wants to do
busi ness i n New Mexi co.

Q Well, let's explore that a little bit
further. You said that it's a factor that's
reasonably considered by OCD, the conpliance or

non-conpl i ance of conpanies in other states or with
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respect to the federal governnent. And then you also
said, but it's not sonmething that OCD should give a
t hunbs up or thunbs down?

Hel p me understand that gap between it
bei ng a factor, non-conpliance in other jurisdictions
being a factor, but not being sonething that OCD can
take any action on.

A. Well, to the extent that the OCD is
determ ning a bond anobunt on the bl anket, on the
pl uggi ng bond for the TA wells, then |I would think the
OCD woul d certainly want to investigate the operator's
hi story el sewhere.

| do not want to see a situation created
when all of our environnmentalist friends will start
runni ng around the country trying to find violations
so they can turn theminto the OCD to get OCD to try
to cone down on sonebody.

Q M. Ezzell, is it your view that anyone who
wants to operate oil and gas wells in the State of
New Mexi co should be allowed to do so regardl ess of
their conpliance track record?

A. I f they are adequately bonded, yes. As I

told M. Hall, I"'ma free-market guy and | don't
think -- you know, bad operators will be bad operators
and they will fail. But |I don't think that the
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government should be able to say, "You cannot do
busi ness, this business, in our state.”

Q Okay. So just to be clear, an operator |ike
Cano Petro that |eaves behind scores or nore of
I nactive wells, if it comes back from bankruptcy or
finds new venture funding, can resunme operating in
New Mexico from your point of view, that's not a
probl enf?

A. If they are adequately bonded and the OCD

has the ability to enforce their conpliance rules,

then yes --
Q Wwll, so --
A. -- they shoul d be.

Q Okay. And I'msorry for interrupting you.
| didn't realize you were still answering?

M. Ezzell, what does adequate bondi ng
| ook |ike for a conpany |ike Cano Petro? Your
testinmony froma mnute ago is that a conpany that's
| eft behind a very |l arge nunber of inactive wells
unpl ugged should still be allowed to operate as |ong
as there's adequate financial assurance. So, what is
adequat e?

A. 250,000 statew de bond, or just the bonds
that are in the statute.

Q Okay. A $250,000 statew de bond. Cano
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Petro operated scores of wells, and let's say that it

wants to do so again. And you're aware of what

aver age plugging costs are, according to your own

testi nony and ot her | PANM wi t nesses' testinony, right?
A. | have |learned that there is no agreenent on

average plugging costs. But |I know that the 250, 000

bond woul d not cover all of the Cano wells.

But if they canme back -- well, they're
not going to cone back into the state because you guys
woul d be able to do your enforcenment agai nst them
And so | don't really think that that's a good exanple
to use.

Q Well, do you have another exanple in m nd of
an operator who has left behind a |l arge nunber, and
l et's say for purposes of discussion, we're tal king
about a few dozen or nore inactive wells unplugged and
their sites unrenedi ated? Do you have an alternative
exanpl e that you'd like to discuss?

A. Well, in that situation, again, we've
al ready discussed the fact that the conservation tax
has been collected fromeven the bad operators,
because you can't dodge the tax that is withheld
basically at the well head.

And so, if that noney were used as it

was i ntended, there would be adequate funding to cover
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the type of wells you' re tal king about when an
oper ator di sappears.

Q Okay. So | just want to make sure that |
understand you, M. Ezzell. \Whether we're talking
about Cano Petro or another non-operator, if you think
of an exanple, let me know. | will do the same?

VWhet her we're tal king about Cano or sonebody el se, a
conpany, as you see it, can | eave behind a
multi-mllion dollar conpliance problem reconstitute
or enmerge from bankruptcy or find new investnent,
return to active operations in New Mexico, operate
scores of wells or nore, and that's okay as |ong as
there's a $250, 000 bond in place because nobney is
coll ected through the tax that you described? The
conservation tax that you referenced will pick up the
difference? |Is that right?

A. | think that is the best schene. | think it
Is unfortunate that situations |ike Cano even occurred
in the first place, because they just -- all of their
wells didn't just becone out of conpliance overnight.

And that's why | have testified that |
woul d support the OCD in vigorously enforcing the
rules. And | think the rules that we have in place
now are adequate.

Q Well, okay, thank you. That was actually a
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gquestion | had for you and you've answered it. So
t hank you for reading ny m nd?

We can | ook at page 58 of your direct
testinony and you state the followng: |If this
Conmi ssion determnes it has the authority to adopt
such a policy, and in parentheses, and |I do not think
it does, and agrees that sone risk-based approach is
needed, arbitrary nunbers |like 15 percent margi nal
wel |l s do not assess any risk. That can only be done
by | ooki ng at individual operators. That's the end of
t he quoted passage.

My question for you, M. Ezzell, is do
you support OCD undertaking an analysis of the risk
profile of individual operators? You say here that
can only be done by | ooking at individual operators.
Do you support that kind of an operator-by-operator
I ndi vi dual i zed anal ysi s?

A. On existing operators or prospectives?

Q Let's start with existing operators. Do you
support an anal ysis of individual operator's risk,
conpliance history, whatever else you have in m nd
when you say that a risk-based approach is possible?

A. So I'"'msorry. | thought you were through.

Q Go ahead and answer?

A. If the OCDis doing its job and has the
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mnpower

occurring. That's what they do. That's an assessnent

of the r

I nspectors do what they do. They go and inspect.

generally fixed with a phone call. |If it's nore
serious, then hopefully the OCD is able to pursue it.
And that operator will not turn into a Cano.

Q But, again, to be clear, your viewis that

$250, 000 is the nost that any operator, regardless of

conpliance behavior, that's the nost that they should

be requi
A.
Q
of what'

what's adequate. |s $250,000 adequate for any

oper at or
A
Q.

support

| f OCD needed additional staff resources to undertake
this very granular risk assessnent, would you support

OCD receiving those additional resources fromthe

| egi sl at

A

to do its job, then that is already

i sk. They | ook -- you know, the field

And if it is a mnor violation,

red to bond with OCD, right?
That's what the statute says.
But |I'm aski ng you about what your viewis

s adequate. Because we've been tal king about

?

| think -- yes.

Ckay. And would you, M. Ezzell, would you
-- you nentioned manpower as a consi derati on.

ure?

As |'ve already stated, | would support them
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that they reset receipt of those additional funds from
the use of the conservation tax. Everybody has said
that time and tinme again that the oil and gas industry
needs to clean up its own ness. The oil and gas
I ndustry by paying the conservation tax for the life
of a productive well is repaying a fund to clean up
Its nmess.

Q And what if there's not enough -- okay,
M. Ezzell. What if there's not enough noney in the
fund to pick up and cover the cost of outstanding
pl uggi ng, renedi ation and reclamation activities?

We heard in public comment this norning
fromone comenter who said that there's a significant
shortfall Between what's in the fund and what's needed
to actually do the work. If there is such a shortfal
Let's assune the comrenter is right for the tine
bei ng, what then? Where do those additional resources
cone fronf

MR. CLOUTIER:. Madam Hearing O ficer, | ask
that the witness be allowed to conplete his answer
before M. Biernoff interrupt and pose a new
questi on.

HEARI NG OFFI CER ORTH: All right. Thank
you.

Go ahead, M. Ezzell.
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A. The only gas industry pays over $100 mllion

a year in conservation tax. If it all was funneled to
pay for the operations of the OCD and to fund the
reclamation fund, that's over a billion dollars in ten
years. The --
Ckay. M. Ezzell, you're not --
There's plenty --

-- answering ny |last question?

There's plenty of noney.

O > O > O

M. Ezzell, you've made this point several
times, and it's not responsive to ny question, so | am
going to need to interrupt you. And |I'mgoing to
rem nd you of what ny actual question was and ask you
to answer it?

My question was, assune for the
noment -- |'mnot asking you to agree that it's true,
but assunme for the discussion that what the commenter
this norning said is true, and that there is indeed a
shortfall between what is available in the fund and
the total cost of addressing inactive wells,
remedi ati on that needs to be done, et cetera, cleanup.
How does the shortfall get filled? Were does that
noney cone fronf

A. | think I've answered that.

HEARI NG OFFI CER ORTH: | haven't heard an
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answer, M. Ezzell.

A. | want it to come fromthe collection of the
conservation tax and the appropriate use -- | don't
want to dinme of the conservation tax going to the
general fund, which is what's happening to it now.
That's why there is a shortfall.

If the shortfall continues -- the

conservation tax is collected every nonth. And the

reason the result of having a shortfall will not be
that wells won't get plugged and sites renedi ated. It
will just nean they won't get that done as fast. It
w || cause a del ay.

Q | want to make sure | understand your
answer. Are you testifying, M. Ezzell, that noney

that should be going to well-plugging and spil

remedi ation and related activities is instead fromthe
conservation tax that's collected, is instead going to
t he general fund, and you believe that to be a
problenf? 1s that your testinony?

A. That is ny testinony.

Q Okay. M. Ezzell, on page 58 of your direct
testinony, you're discussing the 15 percent threshol d.
That's the context. And here's the statenent that you
make: |In my testinony already, | have descri bed

situations why an operator m ght want to have inactive
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wells or marginal wells in their portfolio because of
future devel opnent pl ans?

Do you have any idea, do you have either
a precise nunber or an approxi mate nunber of how many
of the oil and gas conpani es that are out of
conpliance with OCD rul es who have made this argunent?
Do you have any idea of the nunmber or, let's say, the
percentage of oil and gas conpanies who say in
response to a conpliance demand, "We have future
devel opnent plans for these wells"?

A. | have no idea how many or what percentage.
Q Okay. Do you have, you reference here -- |

don't know if you have a specific conpany in m nd,
because you go on to say, I'll quote: You may be
| ooki ng at an operator with a very strong bal ance
sheet and has a significant portion of highly
productive wells in its portfolio, but has marginal
wells for reasons of, for instance, formng a unit.
That operator does not seemto pose any danger of
default to the State of New Mexico. End of the quote.

Do you have a specific operator or
operators in mnd, that is, when you refer to
conpani es that have a | ot of inactive or marginal
well's, but that don't seemto pose a risk to the

state? Who are you thinking of there?
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A. | was not thinking of anyone in particular.
| was describing a situation where an operator was
wel | -funded, had lots of capital, and good wells and
bad wells. And they m ght want to hang on to the bad
wel | s when secondary recovery and tertiary recovery
come back in to vogue.

Q There's not secondary and tertiary recovery
happeni ng now?

A. There is, but | think nost of the activity
Is in the shal e place.

Q How does the G| Conservation Division nmake
a determnation if an operator has a nunber of
I nactive wells or margi nal wells? How does the Ol
Conservation Division discern between an operator that
has a great bal ance sheet and real bonafi de assets
versus an operator that is just bl ow ng snoke at
everybody and trying to avoid pluggi ng or other
cl eanup obligations? Do you have any thoughts on
t hat ?

A. Well, | think the OCD shoul d have the
ability touse alittle bit of discretioninits
enforcenent. And again, depending on the severity of
the violation. But the OCD al ready knows who the good
guys are and who the bad guys are.

Q M. Ezzell, you referenced bal ance sheets
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and | agree that that's a significant -- can be a
significant piece of information. Do you think a
conpany's and operator's bal ance sheets should be made
public so that OCD or other parties who have a vested
i nterest in whether that conpany operates here in

New Mexi co have an understandi ng of the conpany's
financial strength?

A. Well, in the public conpanies, it already is
publ i shed in annual reports, things like that. As far
as a small independent, | do not think that the public
shoul d be able to see their balance sheets or
financial information.

Q \What about the OCD?

A. Sanme answer. No.

Q So if the balance sheet is a secret that
only the operator and its investors, if there is any
debt to know about, how can oil conservation Division
or any other interested party determ ne whet her an
operator with a lot of inactive or margi nal wells has
a strong bal ance sheet or doesn't?

A. Well, that's where the discretion in
enf orcenment woul d cone in, because if they have al
t hese inactive wells, the OCD has the tools to cite
them for violations. And you will alnost inmmediately

know their financial capability if they conply with
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the enforcenent actions or pay their fines on tine,
what ever is done. The OCD will know that.
MR. Bl ERNOFF: Ckay. M. Ezzell, |
appreciate your tinme and your testinony today.
Madam Hearing O ficer, | don't have any
nore questions for M. Ezzell this norning.
HEARI NG OFFI CER ORTH: Thank you very nuch,
M. Biernoff.
Let's see. | don't believe we have
Ms. Nanasi with us.
M. Maxwell is at the polls today.
M. Rankin, do you have questions?
MR. RANKIN: Nothing for nme. Thank you,
Madam Hearing O ficer.
HEARI NG OFFI CER ORTH: All right. EOGis
moni t ori ng.
M . Suazo, do you have questions?
MR. SUAZO. Just a coupl e of questions,
Madam Hearing O ficer.
CROSS- EXAM NATI ON
BY MR. SUAZCO
Q M. Ezzell, good norning?
A. Good norni ng.
Q M. Biernoff with the |and office asked you,

and don't let ne m sstate your testinony, but | think
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general ly speaking, you stated that generally, you're
not opposed to bonds in excess of $250,000 for certain
operators that are problematic under the bl anket bond
structure, correct?
A. Yes.
MR. HALL: Objection. Leading.
HEARI NG OFFI CER ORTH: Yeah. Pl ease avoid
that, M. Suazo.
MR. SUAZO. 1'll nove on.
BY MR. SUAZO
Q But it is your testinony in this proceeding
that the Comm ssion and the Division do not have the
statutory authority to increase bonds beyond 250, 000
correct?
MR. HALL: Objections. Leading.
HEARI NG OFFI CER ORTH: Wbuld you turn those
I nto questions.
BY MR. SUAZO
Q I'mconfirmng his testinony, what he said?
And he can say yes or no.
HEARI NG OFFI CER ORTH: That's true.
A. | do not think that the Division or the
Comm ssion has the authority to increase bonds outside
of the limtations of the G| and Gas Act.

Q And to do that, your testinony is an act of
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the | egislature would be required, correct?
A. Yes.
MR. SUAZO. No further questions.
HEARI NG OFFI CER ORTH: All right. Thank

you.
M. Cloutier, do you have redirect?

MR. CLOQUTIER: Just a couple, Madam Heari ng

Oficer. |If we could pull up the Al exander exhibit.

Was it 13? Ms. Tripp, if she could have authority
share. Al right. W'Ill go with this question
first. OK  There we go.

REDI RECT EXAM NATI ON
BY MR, CLOUTI ER:

Q There's a sentence bel ow the phrase: Years
before return to activity. Can you read that
sent ence?

A. The one beginning wth histogram

Q Yes, sir?

A. Hi stogramof length of time inactive prior
to return to activity, across a sanple of wells that
reactivated followng 12 plus nonths of no production.

Q Do you know what that sanmple of wells was
that M. Al exander used?

A. | have no i dea.

Q D d you hear M. Al exander testify that he
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knew what the sanple of wells was?

A. | did not hear that testinony.

Q Thank you. Now if we could just go to the
statute that M. Hall was asking you about?

You see the highlighted | anguage at the
top tal ks about the instrunents of financial assurance
being conditioned that the well be plugged in
abandoned?

A. That is correct.

Q Do you understand section 70-2-14 to require
any other sort of bonding besides the financial
assurance for pluggi ng and abandoning a well?

A. No. It is just plugging bonds.

MR. CLOUTIER: Al right. That's all ny
guestions, Madam Hearing O ficer.

HEARI NG OFFI CER ORTH: All right. Thank
you, M. Cloutier.

Comm ssi oner Anmponmah, do you have
guestions of M. Ezzell.

COW SSI ONER AMPOVAH:  Yes, | do have a few.
EXAM NATI ON
BY COWM SSI ONER AMPOVAH:

Q M. Ezzell, thanks so nuch for your

testinony today. So |'m Dr. Anmpomah from New Mexi co

Tech. So | do have a few questions for you. So if we
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can bring up your slides, your direct slides. And
"1l start fromslide Nunmber 5. Yeah, right there?
So in here, you're tal king about --

| et's put aside whether the Conmm ssion do not have

aut hority.
A. Right.
Q | mean, the lawers will take care of that.

Yeah. So in here, you describe the factors that need
to be considered when the Conm ssion or the OCD is
nore or less making a rule for a bond or financi al
assurance. Can you tell the Conm ssion how you w ||
quantify the cost associated with the age of the well?

A. The age of the well will directly affect the
cost to plug, and it also will directly affect the
ease with which plugging can occur. Because ol der
wells are nore likely to suffer fromcorrosion and all
sorts of other types of damage. Until you get into
one -- and |I'mnot an engineer, so | don't know why
|"mtelling this to you, because you know way better
than | do, but you don't know whether rods are parted,
you don't know whether there are holes in the casing.
But with older wells, that's nore likely than with
newer ones.

Q Yeah. So let's go to slide nunmber 7 and

then I'Il ask you, can you provide to the Conm ssion

Page 111

Veritext Lega Solutions
Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com



© 00 N oo o b~ wWw N

O T N R R N T
o A~ W N P O © 00 N O 0o M W N +—, O

t he range of age of wells, you know, the range of age
of wells that you will classify as a high risk?

A. Are you asking the age.

Q Yes. Age range. Because you said newer and
t hen ol der. Now, when you say newer and ol der, what
Is the range for the ol der which you were sayi ng that
t hose could be a high risk that we should pay nore
attention to?

A. I've not really given that nuch thought.
But | would say if the well was drilled before 1970,
then it's probably going to have a nmuch greater chance
of being a high risk.

Q So you can see how difficult the
Comm ssion's job is, right? Because when all these
three factors are provided and if we have to nore or
| ess quantify them and use that to come up with a
single nunber or, let's say, risk-based, you can
| magi ne how difficult that is?

So 1970, then you're saying that a well

t hat has probably been in operation for about 55
years?

A. Yes.

Q One witness fromny | PANM | believe said 40
years?

A. Like | said, it's not sonething that | had
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given nmuch thought to. But |'m happy that | was that
cl ose to what | PANM sai d.

Q So let's go to slide Number 28. Yeah, so
slide Nunber 28, ny question to you is, so you're
sayi ng that everyone -- you know. |If produce to avoid
bondi ng?

Now, your first point, you're saying
everyone, including state, gets |less revenue over life
of the worl d?

Have you done independent analysis to
support this claim or is just based on a hypothetical
Situation?

A. | have not done any independent anal ysis.
That is just my opinion based on ny experience.

Q Based on your experience. Okay. So there
has been a | ot of discussions, even with regards to
the marginal wells, if the Comm ssion can consider
sonme exceptions to the marginal wells?

I n your testinony, you describe how,
let's say, if a well is producing and the commodity
price is so | ow, you nmade an argunent whether the wel
IS going to produce or not.

Now, can you quantify the inpact of
econom cs, let's say, can you give sone suggestions

wth regards to how that description of the commodity
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prices can be incorporated as an exception into the
mar gi nal definition?

A. In general, | think that other royalty
owners, state, federal, fee, understand that they wl
benefit nmore if production is decreased in tinmes of
poor price and brought back on | ater.

| mean, that's been manifested by -- we
had a statute that is no longer -- | don't know if
it's statute or not, but we had a policy in New Mexico
on state trust lands that it was decided that they
woul d rather, in |low price environnents, they would
rat her have the revenue |later, even though it would
cause hardship up front.

A stripper well royalty rate is the
federal effort to continue to produce. W have
simlar activity in New Mexico where you can apply to
the land conm ssioner to reduce your rate if your
wel | s are approachi ng uneconom c st at us.

So | think it is in everybody's interest
to get all the production you can out of every
wel | bore, especially in times when -- yeah, | kind of
| ost my train of thought.

Q | think I"mgood. | think your point is
well made. So you believe that the Conm ssion can

I ncl ude sonething in ternms of economcs to give OCD
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the flexibility to make that determ nation when that
I nstance happens?
A. | would not disagree with that. Yeah.
COW SSI ONER AMPOMAH: Thank you for your
time. No for the questions.
HEARI NG OFFI CER ORTH: Thank you.
Comm ssi oner Bloom do you have
questions?
COWM SSI ONER BLOOM | do, Madam Heari ng
O ficer. Thank you.
EXAM NATI ON
BY COWM SSI ONER BLOOM
Q Good norning. It's still just nmorning here
for alittle bit longer, M. Ezzell. Thank you for
your tinme on the stand today?
| love history and appreciated hearing
fromyou on the devel opnent of JPAs over the decades.
| heard sonething simlar at the annual conference of
t he National Association of Petrol eum Accountants in
Dallas this year, and this filled in sone of the other
pi eces. So | appreciated that.
| also just wanted to thank you and your
famly for your service to the state. | know that
having a state legislator in the famly is a sacrifice

of time and noney.
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|"ve cone in front of your wi fe before,
and as you know, she is thorough and tough?

A. Wel come to my worl d.

Q M. Ezzell, did you read the, nmuch discussed
here, LFC report that was part of the applicant's
pre-hearing statenent?

A. No, | did not.

Q OCkay. 1'Il read you sonmething fromit. It
says, quote: The Federal Environnmental Protection
Agency estimates annual nethane em ssions fromthe
nation's inactive and unplugged oil and gas wells are
conparabl e to adding an additional two mllion
gas-powered cars to the road. End quote?

| s that met hane a wasted resource?

A. Yes.

Q We heard fromthe OCD, and you and M. Hal
di scussed this as well, but the OCD has said that

60 percent of inactive wells in New Mexico |eak

met hane. |s that fugitive nethane a waste?
A. Yes.
Q Does the OCC regul ate waste?
A. Yes.
Q Does proper plugging stop nethane | eakage in

wast e?

A. Proper plugging would stop | eaks, yes.
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Q And would it stop the waste that is
associated with fugitive nethane em ssions?

A. Yes.

Q M. Ezzell, the LFC study goes on to say the
foll ow ng, quote: A 2011 study by the G oundwater
Protection Council, an organi zati on whose nenbers are
state groundwater regulators, found inactive and
unpl ugged wel Il s responsi ble for 22 percent of oil and
gas-rel ated groundwat er contam nation incidents in
Ohi o and 14 percent in Texas over a 16-year study
period. Inproperly plugged or unplugged wells have
al so been inplicated in surface contam nation
I ncidents, including recently near the Texas/ New
Mexi co border, where the wells have served as conduits
for |arge | eaks of produced water and hydrocarbons.
Unpl ugged or inproperly plugged wells can al so |eak
gases, including hydrogen sulfide, which is toxic and
hi ghly corrosive, and nethane, which is both a potent
greenhouse gas and expl osive. End quote?

M. Ezzell, it's ny understanding that
the OCC is also charged with protecting the

environnent, water and public health. Do you agree

with that?
A. Yes.
Q | just wanted to get through sone of these
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guestions about does the OCC have the ability to and

the authority to regulate here. And of course |

beli eve given issues of nethane waste and threats to

t he environnent, public health and water, that we do?
M. Ezzell, | believe that your

rebuttal spends tinme |ooking at the rel ationship

bet ween the OCC and the | egislature. Correct?

A. Yes.

Q Wien | | ooked at the first document filed in
this case, | see June of 2024. That's when the
applicants made their application. Does that sound
right to you?

A. Yes.

Q So that was |ast year, about 16 nonths ago.
And during that tinme, frommd January to md March of
this year, 2025, the state had a 60-day |egislative
session, correct?

A. Yes.

Q So our legislators had six nonths to

i ntroduce a bill on this topic, if they'd chosen,
correct?
A. Yes.

Q So the legislature could have, for exanple,
stopped cold this effort here by, say, passing

| egi sl ation that would have prohibited the OCC from
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setting any new bonding levels; is that right?

A. That is correct, they could have.

Q The legislature did not legislate in this
area in 2025, did it?

A. No.

Q The three comm ssioners here were designated
by the governor and/or her admnistration; in ny case,
t he comm ssi oner of public |ands. Wuld you agree
that these two duly elected officials, the governor
and the comm ssioner of public |ands can pass their
adm ni strations to pursue rul enmaki ng?

A. Yes, they can.

Q And that our duties include rul emaki ng on
t he OCC?

A. The G| and Gas Act gives the OCD and the
OCC limted authority to do rul emaki ngs, | agree.

Q Do you also agree or have know edge that the
public has the right to petition the OCC to do
rul emaki ng?

A. | don't know where that authority cones
from but | agree with the public.

Q Yes. That's the basis, of course, of the
applicants com ng fromthe public and doing this?

And woul d you agree that they have the

right to do this, regardless of what the |egislature

Page 119

Veritext Lega Solutions
Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com



© 00 N oo o b~ wWw N

O T N R R N T
o A~ W N P O © 00 N O 0o M W N +—, O

I s doi ng?

A. Yeah, they have the right to do anything.
They're not restricted by the legislature at all.

Q Yes. Thank you. You nentioned the | and
office and the permanent fund in your surrebuttal.
And yeah, | agree with you, sir, that |and grant
per mmnent fund noneys can't be spent directly on well
pl uggi ng and reclamati on?

But nmy initial comments were neant to be
nore along the lines that the | and office has worked
for over 100 years to generate funds for its
beneficiaries, and that ultimtely noney for the
beneficiaries in the state. And it would be unfair
and unjust for the state to have to spend a | arge
percentage of that sum on cl eaning up orphaned and/ or
unpl ugged, inactive wells throughout the state. Does
t hat make sense?

A. | agree with that whol eheartedly. That's
why | would like to see the conservation fund used for
its intended purpose.

Q M. Ezzell, are you aware of the Land
O fice's |Iand mai ntenance fund?

A. Cenerally, yeah. | know there is one. |
have no idea how it's funded or howit's spent.

Q Yeah. So this gets kind of arcane. But the
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| and grant permanent fund, as you know, collects the
royalties fromoil and gas for the state and it's

i nvested by the state investnent council. And then
the legislature can spend 6 percent of the five-year
rolling average?

The | and mai ntenance fund is noney t hat
conmes in fromrenewabl e resources. That includes
renewabl e energy, rights-of-ways, and oil and gas
| ease sales. We can continue |leasing |and as | eases
come back to us. And so that noney goes into the
mai nt enance fund, and it's imediately distributed to
t he beneficiaries.

This year, we're four nonths into the
fiscal year, and we've already earned close to half a
billion dollars for this fund. Do you know that the
State Land Ofice has a reclamation fund that takes
noney from the mai ntenance fund to clean up nesses on
state trust |and?

A. That is ny understanding, yes.

Q The land office will continue to spend
beneficiary noney to clean up nesses nade by its
| essees, correct?

A. Yes.

Q Whuld you agree with ne if | told you that

the | and grant permanent fund is sonmewhere between $34
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billion and $36 billion today, sonewhere in that area?

A. Yes.

Q Are you aware of the Center for Applied
Research's 2021 bondi ng financial assurances gap
st udy?

A. No, | am not.

Q | believe applicants nay have nentioned that
or the VERTEX study that went into it in their
preheari ng statenent?

But that study by the Center for Applied
Research said that in 2021, there was a bondi ng gap of
$5 billion on state trust |ands. So today we have
i nflation and the higher inflation we have seen in the
oil patch, | think, then higher, higher than --
certainly higher than the other inflation el sewhere.

| believe we are | ooking at a bondi ng
gap of probably closer to $7 billion. You conpare the
$7 billion to $35 billion and that woul d be about
20 percent or one-fifth of everything that the
permanent fund has done over the past hundred years;
Is that right?

A. That's correct.

Q So this is where ny concerns cone fromwth
the relationship to the permanent fund and the

liabilities that are out there. So | just wanted to
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spend a little tinme on that?

| think just lastly, | believe you're
aware that the land office has instituted, right about
four years ago, an accountability and enforcenent
programto get orphan wells and inactive wells P&A d
on state trust land. Are you aware of that?

A. Yes, | am

Q | think you may have represented sone
conpani es that have been involved with the | and office
related to sone of these issues, correct?

A. Not to plugging, no.

Q Unrelated to their bonds?

A. | have been involved in a case where a
couple of state | eases were term nated. And the
reason for the term nation being that the | essee had
not posted a surface danage bond as required by the
statute. The statute and the State Land O fice regs
say that that damage bond is supposed to be posted
prior to the | essee doing anything on the | ease. And
in the case | was in, that portion of the |ease had
never been drilled, and the | essee had never set foot
on it.

Q GCkay. OCkay. But --

A. Yeah, | --

Q Yeah, sorry. Go ahead. | didn't want to
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cut you off?

A. Oh, no. | was through.

Q Yeah. | think as you know, as well, the
comm ssioner asked us to review all 6,000 | eases at
the time on state trust land, to see if they were
bonded. And we found that about on-eighth, sone 800
well's, were not bonded. And | think as you know,
ultimately we only canceled | ess than a coupl e dozen.
And we worked with conpani es and gave sone people a
little bit extra tinme to actually get their binding in
pl ace?

If you don't know if you've seen any of
the news rel eases or stories in the press. But, you
know, we've had to work with and soneti nes sue
operators and | essees on state trust |land to get them
to plug what is now 750 wells P&A' d under this
program Are you aware of that?

A. Not the number, | did not know that.

Q Are you aware that we still have maybe that
many wells left to get cleaned up on state trust |and?

A. | did not know that, but |I do not dispute

COW SSI ONER BLOOM M. Ezzell, thank you
for your time. | don't have any further questions

for you.
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HEARI NG OFFI CER ORTH: All right.

you, Conmm ssioner Bl oom

Thank

So, Chair Chang, we are past tinme when

we usually take a |unch.

CHAIR CHANG. | do not have any questions

anyway.
HEARI NG OFFI CER ORTH:  You do not.
right.
CHAIR CHANG  So there you go.

Al l

HEARI NG OFFI CER ORTH: SO we can excuse

M. Ezzell, it sounds |ike. Thank you very nuch,

M. Ezzell.
Let's conme back at 1:15 from |
(Lunch recess held from12:11
to 1:15 p.m)
HEARI NG OFFI CER ORTH: Ms. Tri pp,
calling the next w tness?
MS. TRIPP. Madam Hearing O ficer,
we may need to address the surrebuttal exh
OCD, if we need to do that. W planned to

before |lunch but did not get to it.

unch.

are you

| believe
bit from

do it

HEARI NG OFFI CER ORTH: Was that OCD exhi bit

34, | believe, surrebuttal for Arnstrong.

M5. TRIPP: Yes, Madam Hearing O ficer. And

so | know that the surrebuttal has been fil

ed in
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response to M. Arnstrong' s testinony during
Cross-exam nati on yesterday.

M. Arnstrong was able to speak with his
staff again to clarify -- | think there was a
m scommuni cati on or m sunderstanding. So it's our
position first that the objection -- the objection
was not made during his cross-exam nation, but we're
not opposed to wi thdraw ng or otherw se addressing
the record.

MR. CLOQUTIER: Yeah, we're not going to rely
on that testinony for any purpose in this rul emaking,
Madam Hearing Officer. And we stipulate to the
adm ssion of the exhibit, if that's what OCD wants to
do. And M. Tremaine and | visited, but if there's
sone ot her suggestion that they have, |'m happy to
listen to it.

MR. TREMAINE: | really appreciate the
meani ng of the mnds on this from M. Tripp and
M. Cloutier.

| do have to qui bble because |I did
object to the foundation of his statenent, but it was
to Comm ssioner Ampomah. So just for clarity in the
record, we're not fighting over that or the result.

| don't think it mtters whether the

exhi bit conmes in. VWhat | want for the Conm ssion is
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I f they have questions about OCD s instructions
related to production reporting, that they're able to
take notice of OCD s instructions, which are on the
website and referenced in that e-mail.

So if it's beneficial to the Conmm ssion,
we'll admt it. No need to belabor the point with
t he stipul ati on.

HEARI NG OFFI CER ORTH: All righty. | nmean
it does seem|like the kind of thing the Conmm ssion
could take notice of and so it would not usually be
obj ectionabl e as an exhibit either, just for
conveni ence sake.

Are there objections to OCD 34? No?
Al right. Let's admt it. [It'll just make it nore
convenient, | think, for the Conm ssion to refer to
it.

MR. TREMAI NE: Thank you.

(Admtted: OCD Exhibit 34.)

HEARI NG OFFI CER ORTH: M. Cloutier, are you
going to call your next w tness?

M5. TRIPP: Madam Hearing O ficer, |PANM
calls Representative Mark Murphy to the stand.

HEARI NG OFFI CER ORTH: All right, thank you.
Representative, would you please spell your first and

| ast name for the transcript.
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THE W TNESS: Yes, Madam Conmi ssioner. My
name is Mark, MA-R- K Mirphy, MURP-HY. I|I'm
presi dent of Strata Production Conpany and al so
provi di ng comments on behal f of | PANM

HEARI NG OFFI CER ORTH: Thank you. Do you
swear or affirmto tell the truth?

THE W TNESS: | did.

HEARI NG OFFI CER ORTH: Thank you.

Go ahead, Ms. Tri pp.
MARK MURPHY,
having first been duly sworn, testified as follows:
DI RECT EXAM NATI ON
BY MS. TRI PP:

Q Representative Murphy, if you could just
i ntroduce yourself to the Conm ssion, tell us about
your educati on and experience?

A. Sure. | served in a nunber of capacities,
and with respect currently, |I'mpresident of Strata
Production Conmpany, which was forned in 1988 by ny
former father-in-law and business partner, Frank
Mor gan, who has since passed.

It began with a small volunme of -- or a
smal I nunber of |ow vol ume producing wells, also known
as stripper wells. At the time we had ei ght

enpl oyees. They had ei ght enployees. | purchased the
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majority of the conpany in 1991, and we're n
enpl oyees.

We made 11 field discoveries.
early stripper production basically allowed
begin an exploration and |easing effort that
those Del aware, primarily Del aware Formation
di scoveries, but also Bone Spring, Wl fcanp

oil and gas.

We currently are operating sonme 15 --

wel | around 20,000 acres, 15,000, which is the main
project in Eddy County. Strata drilled the first
| ateral well, long-reach lateral in 1990. W drilled
the first permtted horizontal well in the state in
2001.

We currently operate 72 wells. At the
time of this, we're actually up to 75 now. W' ve got
an active drilling programgoing. And so we're

pl eased to report that that's happening.

Experience in New Mexico | think is the
next slide perhaps. It says I'mfourth generation in

the oil and gas industry. | ama fourth generation

producer, second generation for New Mexico.
Gr andf at her, great grandfather
active in the early east Texas boom and the

di scoveries in Arkansas, northern Loui si ana,

ow at 23
That
us to

led to

and deep

were very

and so
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forth. During the 1920s ny father renmenbers an

early -- well, actually early '30s, very vividly
staying on top of the Gardner Denver store in Kilgore,
Texas, because his uncle ran that store.

And so | have 40 years of experience in
operations, geoscience, managenent. W' ve actively
acqui red and divested properties. |'ve served as a
board nmenmber and past officer and I'ma current board
menmber of | PANM and past officer, president of | PANM
past treasurer and board of directors of New Mexico
Ol and Gas Association; industry advisor to Mexico
Tech Petrol eum Recovery Research Center; served as
proj ect manager for nunerous joint national |aboratory
uni versity of private conpany partnershi ps.

|'ve al so served as an advisor to the
United States Departnment of Energy, secretary of
energy under the Clinton adm nistration, that was
Hazel O Leary; informally under the George H W Bush
adm nistration, with Mchael T. Hal bouty and | ater
Adm ral Watkins. And then lastly, under the Clinton
adm nistration, with Hazel O Leary. 1've also served
as an advisor to the United States Departnent of
Interior, Secretary of Interior Manuel Lujan, during
t he Bush adm ni stration.

|'ve led Strata for the past 34 years

Page 130

Veritext Lega Solutions
Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com



© 00 N oo o b~ wWw N

O T N R R N T
o A~ W N P O © 00 N O 0o M W N +—, O

and |'ve testified numerous tinmes in front of both the
U.S. House and Senate energy conmmttees, primarily.
| think now maybe to concerns.

Q Well, |I also wanted to -- you nentioned how
many wells that Strata is operating. Does Strata al so
plug wel |l s?

A. W do plug wells. According to nunbers that
|'ve | ooked at, we plugged 38 wells.

Q And so have you had a chance to review the
proposed rules in this proceedi ng?

A. | have.

Q Okay. And do you have any concerns wth
t hose?

A. | have quite a few concerns with them The
proposed rule really ignores that 95 percent of the
wel l's are plugged by industry. The other 5 percent
are paid for and essentially plugged by industry. So
we plug 100 percent of the wells. W nmay pay private
contractors 100 percent or 95 percent, but we pay the
state the other 5 percent, and then they pay
contractors.

So this notion that we're not plugging
the wells, we're not cleaning up our nesses, is sinply
incorrect. It's just not factually correct, and it

shoul dn't continue to be stated in these proceedings,
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because it's not right. 3.

And so, you know, when we contribute to
t he conservation fund, that fund kicks off sonme 100-
to $130 mllion a year. Between the Senate and the
House process during the |legislative session, the OCD
makes a budget request, and that's typically somewhere
in the $20 to $25 mllion range. That's all they can
spend. And the reason is mainly because of
procurenment issues and process iSsues.

| break this into a three-I|egged stool.
We' ve got paynent to plug the wells. That's not a
problem  You've got hundreds of mllions of dollars
comng in; over $630 million that's been swept in the
| ast five years into the general fund. So paynent is
not the problem Procurenent's the problem and
process is the problem

This notion -- sonmebody said this
morning, and | take real issue with it, that this is
not grade school and 95 percent isn't a passing grade.

| would say this. W're not asking for
95 percent. We plug 100 percent. And so ny question
to the WELC people and to this Comm ssion and so forth
i's, how many times does industry have to pay for this?

We post our individual well bonds, and

then we plug our wells. And for those in the
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| ndustry, either through m sfortune or bad actors or
bad i ntentions or whatever else, |eave a portion of
wel | s behi nd.

And those of us that are good operators,
we pay for those, too. Although it's really paid
t hrough the oil comng fromthose wells. Every well,
i n essence, is paying for sone amobunt of its own
pl ugging. But as an industry, we pay for it all. So
| really would |ike to make that point.

The single-well bonding, $150,000, will
not solve this problem because it's not a funding
problem And it also, | think, shifts the analysis
froma traditional analysis of, okay, what is the
proper bondi ng anount, whether you do it by individual
wells or you do it by tiers of wells or whatever, to
an econom ¢ anal ysis?

And it's an arbitrary econom c anal ysi s.
They basically are proposing, | believe, 750 BOE per
year and 180 days as being outside the real m of
mar gi nal .

In my experience, | can show you
2,000-foot wells that will not make noney at 750. And
| can show you 7,000-foot wells right nowin ny
portfolio that do. And so when you shift this

anal ysis over to where the OCD and the OCC is now
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supposed to make this risk assessnment, it's really
arbitrary. It's very, very arbitrary. Because at the
end of the day, it's really, as M. Ezzell comented
before, that the standard in the industry has al ways
been paying quantities and the econonics of the
operator. And they nmake that deci sion.

And if that is taken over by an outside
party, | can guarantee you there wll be waste. And I
al so guarantee you there will be takings. Because
you'll prematurely force wells to be plugged, which
will hurt the state beneficiaries and also hurt the
owners of those wells. So these arbitrary limts make
no sense to ne.

The reality is, OCDis ill-equipped to
plug wells. They've denonstrated that. And that's
not necessarily through their own fault. |It's because
of the procurenent procedures in sone cases and what |
call process. The ability -- in sonme cases they have
it -- in my opinion, have not expeditiously used the
tools they've had. In other cases, they haven't used
the tools at all. They've tried to collect a few
bonds. We're told it costs nore than it's worth.

But they haven't, to ny experience or
know edge, really utilized the court systens to the

degree that they have to pursue these bad operators.
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Now t here's sonme testinony this norning
on who are the bad actors and how many are there and
who are they. Well, as a state legislator, | have the
benefit of hearing a lot of information fromthe OCD
And from |l ast week's testinony, during the water and
natural resources conmttee, we were told, and we've
been told many tines, we know who, OCD knows who are
t he bad actors.

Ten conpani es are causing 80 to 90 of

the problem 1've heard it tine and tinme again. And
so go after those ten. You' ve got |egal avenues. |If
you need additional powers fromthe |egislature, |I can

tell you the industry would support those, as |ong as
they' re reasonabl e and constrained so you don't begin
getting into taking private property rights.

But | believe that everybody wants to
solve this problem | believe the regulators want to
solve this problem but they're approaching it froma
paynment standpoint and not from a process of
procur enment standpoint.

And at the end of the day, bonds don't
plug wells, operators do. And that's what we have to
remenber, is that we shouldn't throw the baby out with
the bath water. And that is really critical.

| have a couple other points, and one is
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the TAlimts. Now, early in nmy career -- |'ve been
i nvol ved i n nunmerous secondary and tertiary -- well,
secondary recovery projects primarily, and al so have
| ooked at EOR projects, tertiary -- primarily CO2
pr oj ects.

These are very, very conplicated and
| ong-term projects to put together. And for those of
you that don't understand the process, let ne give you
a quick explanation. Sonebody goes in and discovers a
field. Well, nost likely, they're not going to own
that entire field. There's going to be nmultiple
| eases. There's going to be fee | eases, federal
| eases, state |leases. The field is developed and it
goes through its primary production phase.

Not all that happens at the sanme tine.
I n other words, not all those wells are com ng online
and producing the sanme volunes and the sane -- in
conplete sync. So towards the end, towards the point
where the field is becom ng marginally econom ¢ across
t he board, the negotiations are usually started
anongst the operators and the owners of that field to
see if there's anything el se that can be done.

Now, let's keep in mnd -- you know, |
heard keep in m nd what the New Mexico oil reservoirs

generally look like. Very few are water driven.
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There's sonme exceptions, but they're solution gas
drive, and they lend thenselves very well to pressure
projects, such as waterfl ooding and CO2 fl oodi ng. And
when the well reaches that end of its primary life, it
still has somewhere between -- dependi ng upon the
nature of the reservoir, sonewhere between probably 60
and 80 percent of the original oil in place is still

t here.

And if we don't go after that oil, we've
wasted it. And this is the problemw th the policy,
is that the best way to clean up an old oil field is
to make it a newoil field. And if you go from
primary recovery to secondary recovery, all of that
i nfrastructure is replaced, the production cones back
up to state. Many tinmes secondary recovery projects
performas well as the primary production. And you
can sonetines get one to two tinmes the anount of oi
you got on prinary.

So the problemis, and this relates to
the TA portion of it, the eight-year hard TA. | have
been involved in the formati on of secondary recovery
units that took in excess of ten years. M father
started them ny sister and | and ot hers picked them
up, and sonme of them went on 12 or 15 years. And it

Is a very laborious and difficult process because you
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have to get a | ot of people together, you got to form
an operating committee, there's always discussions
about who is going to operate, what's the fornul a
going to be for unitizations. You know, all of these
things. And that those neetings occur nmany tinmes over
years and over multiple managenent changes.

So the idea of a hard deadline to a TA
Is | think really going to be policy-w se very, very
bad for the state. And let ne give you sone
perspective on this.

| was born in 1959. M father and
famly came to Artesia, New Mexico, in 1960s. He
I npl enmented the first comercial water flood project
in New Mexico. | inplemented the first horizontal
drilling project in New Mexico. The only reason |'m
here is because he was here. And he canme in and he
formed these secondary recovery projects that added
hundreds of mllions of dollars and billions of

dollars to the state.

The Grayburg Jackson field, for exanple,
between Artesia and Loco Hills and Maljamar is one
t hat he was responsible for flooding on behalf of
Newmont M ni ng Corporation, a conpany we don't even

hear about around here.
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So that technol ogy basically allowed a
second life to that field, to all those fields,
decades and decades of life, and hundreds and hundreds
of mllions of dollars to the state.

Now, many of those fields have since
declined. They are probably very good tertiary
candi dates, CO2 candi dates. W have CO2 sources, and
yet there's no real policy push to try to get that.

Now, one of the reasons is that we've
seen the dom nance of capital flowto the shale
revol ution since about 2015. There was a slide that
was put up, and maybe we can address it later, on this
eight-year life, and | can tell you that once you read
the disclaimers at the bottom you need to di scount
that slide. But let ne give you another point.

If that slide was taken at a point in
time, which it has to be, and then | ooked back, you
woul d not see any secondary recoveries or tertiary
recovery projects in this period. |If that point, zero
was taken in, | don't know, either 1965, '75, or '85,
you woul d see a huge nunber in that 10- and 12-,
15-year period.

So, froma first glance, | haven't
tal ked to the anal yst about this, but fromny first

glance, | don't believe this is telling you, the
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pol i cymakers, and deciders what they're telling you
it's telling you. Right?

And so, this is what's going to happen,
in my opinion, from50 years of prospective in the oil
and gas industry. W have gone through now -- we are
now goi ng through a major shale boom These wells are
going to decline, and they are going to recover |ess
crude in place than previous reservoirs because
they're naturally tight reservoirs. However, that
| eaves us a huge resource to go after, right?

And there's only the begi nnings of a
di scussi on about how to do that, because this is going
to be -- it's a technol ogical challenge that the
I ndustry has not ever net before.

VWhen secondary recovery was originally
initiated, it was pretty well understood. There were
basically two types of patterns, line drive and five
spot. And there's other alternatives to that, but
those were the typical ones utilized in New Mexi co.

So, a lot of the question now is going
to becone, how do we basically utilize horizonta
wel |l s for enhanced recovery, and what do we do with
this? And if we don't preserve those well bores in
t hat production, we're going to | eave -- there's even

going to be a bigger waste. So, there's the
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chal |l enge, but there's also the opportunity.

Now, we have sonme 27,000 stripper wells,
and we've heard testinony that they don't really nean
much, right? That they don't contribute nmuch here,
they don't contribute nmuch there, we're maybe tal ki ng
about 8 mllion, 10 mllion. The problemw th the
analysis is that it only considers taxes, right,
production taxes, a fraction of the econom c val ue
that these wells contribute to the society.

And the other part, which is typically
two to three tines that nmuch, is the royalties. And
yet it still doesn't -- it also doesn't take into
account the 3,000 jobs it supports, the fact that
t hose paynents go to | ocal vendors. The economc
I npact of these wells and the conpani es that operate
themis huge to this state. So, don't be nmi sled by
the LFC report that says this is nothing.

And speaking of the LFC report, the LFC
report is one that |I've studied in sonme detail. And
the reason | have is because it is so inherently
flawed. And | wll start off by telling you about ny
experience with the LFC report.

In late May, | was approached by nenbers
of the New Mexico O 1 and Gas Associ ation and | PANM as

a nenber of the state |egislature. As has been
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mentioned here, | represent District 59, Roswell,
Chaves County. And they had heard a runor, that LFC
had devel oped a report and that the report calls for
massi vely increased bonding. And they had arranged
for a meeting with director Sallee of the LFC. And
the director gave themvery limted information, only
said that it was sonething that they were | ooking at,
but it mainly had to do with procurenent and bondi ng
processes.

They weren't satisfied with that, so
they canme to nme and asked ne to arrange a neeting with
him And so | called him He cane over to ny office
on June 3rd. And I'll read you ny notes fromthat
meet i ng.

No nmenber requested an internal LFC
group looking at the -- looking for this. It was an
I nternal LFC group that was concerned about the inflow
of federal plugging and abandonnent dollars. The
federal plugging and abandonnment dollars were the
dollars that were allocated either through the
| nvest ment Recovery Act or the Inflation Reduction
Act. | don't care which one, but it's been nentioned
here.

He told nme that it was sonme $90 mllion,

which is consistent with nmy understanding, and that it
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was all ocated, | believe what he told ne, over a
t hree-year peri od.

But they were getting concerned because
t hey couldn't neet the standards. They can't neet the
standards and that the nbney m ght get cut off. And
so that was the purpose -- the standards of the
federal grants, right? That was the purpose of the
study, as it was stated to ne.

And | said, "Director Sallee," | said,
"this seens to nme to be a procurenent issue. | nean,
i f you're tal king about not being able to neet these
standards, it's because you're not plugging wells fast
enough or you're not plugging themright."

And he goes, "Well, there's a nunber of
i ssues. "

And so | took it to mean that they
weren't plugging them fast enough. And the reason |
took that is |I also had conversations in D.C. where
peopl e were beginning to voice that perhaps the
program wasn't as robust as it should be, could it be
expanded.

| then said, "Well, this doesn't really
add up fromwhat |'ve heard on the street, because
|"ve heard about all this increased bonding."

And he said, "Well, there is a portion
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of the report that deals with that. W're pretty
concerned about one-barrel-a-day wells."

And | said, "Why are you concerned about
one-barrel -a-day wells? Wat's the threshold there?"

He goes, "Well, there's just a lot of
one-barrel -a-day wells out there, and we're concerned
about them™

And | said, "Well, let's tal k about
that."

And he said, "I"'msorry, | can't talk to
you about it anynore until the LFC reviews our study
and approves our findings."

And so | got no nore information.

Now, | had known a little bit about the
noney that was available to the state; | believe it
was back in either -- I want to say 2022, but it could

have been as early as 2021, whenever those acts were
passed and it was clear that there was noney in there
for the state to plug wells.

And when we heard about that, it was,
okay, if there's really this big, l|arge volunme of
wells out there that need to be plugged, why aren't
they getting plugged? Well, the OCD can't seemto
pl ug nore than about 50 of thema year. There's been

sonme tines that they could, but that's generally the
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numnber .

And so | thought of it as an incredible
busi ness opportunity. Because if the OCD is saying
that there's all these wells need to be plugged, nost
of which are federal, | think this body understands
that, there's very few state that the state is going
to be responsible for, and there's federal dollars to
do it -- | know from experience that we have trouble
even schedul i ng P&A operations.

There is, you know, greatly limted --
there's not very many contractors that do this. The
ones that do it for the state are alnost all in the
northwest. We have principally two in the sout heast
that will do this.

And so nme and several of ny conpany
people contacted -- and | don't recall who it was. It
was dealing with the OCD plugging issue. But there
was a gentleman there and he basically explai ned.

| said, "We understand that there's
going to be all this nmoney comng in to plug all these
wells. How are you going to deal wth that?"

And he said, "Well, we're still
evaluating it. But we plan to just give these wells
out in groups of small nunbers, five, ten, 25 at a

time," which is a real problemif you're if you're
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trying to build a conpany off of plugging a | ot of
wells. Right?

And so one of the things that we | ooked
at was standing up a plugging conpany, and started
designing very high tech, self-contained rigs that
woul d do this quickly, cheaply and effectively.

But when it becanme clear that the
procurenment issues were not going to change, that we
m ght or mght not -- if we got a contract, it's going
to be very small. And that's fine. But at least if
you have the chance at a big contract, you have a
chance. And just decided that it -- that, conbined
wth the fact of how they were being bid out.

In ny business, we have what's called an
authority for expenditure, AFE. It's just basically a
budget. It basically says we're going to spend X, Y
and Z going through these wells, you know, so nuch for
drilling, so nmuch for this. So it's aline item

For exanmple, the top line itemis
usual ly the npost expensive and it would probably be a
pulling unit or plugging rig, right? And there wll
be a price for that. And then we'd have anot her one
that would say cenent and rental tools and all the
various categories of equipnent, nmaterials,

supervision, all the things that we need.
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Wel |, what the procurenent officer
explained to us is that they would basically pick and
choose. So you mght get the rig on one well and the
trailer on the other and the lights and the porta
potty on the other. But you weren't getting a turnkey
operation to turn even that one well into a plugged
well, much | ess 100, when they're stating that there's
t housands to be pl ugged.

So there's a procurenent issue here.

And | think industry would |ove to see that sol ved.

Now, the role of the independent
operator. Now, it's been nentioned that 60 percent of
the production in 2024 was by ei ght conpanies. Okay?
| would venture that seven, and possibly all eight of
t hose conpani es were not New Mexi co producers 15 years
ago.

XTO re-entered the basin when we sold
t hem our NAS project. Chevron, Exxon, Oxy, all of the
maj or conpanies |eft New Mexico in the |ate 1980s and
early 1990s. They returned through acquisition in the
shal e boom So when people sit here and say, well, we
really don't need i ndependents because we have ei ght
conpani es are produci ng 60 percent of the production.
Wl l, guess what? Those ei ght probably woul dn't have

been here without the independent.
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|"ve tal ked about what our conpany does.
We al so have been very involved, and | suspect we can
get into this when we tal k about sonme of the
I ndi vidual wells that ny conpany operates, but not
only have we been very involved in exploration and new
pl ays, as have other witnesses in front of you.

You heard fromny friend, Jeff Harvard.
H s dad, Lee Harvard, was a well-known exploration
geol ogi st and made nunerous discoveries. Jeff is now
second generation. And while he has operations, as |
do, in New Mexico, | don't think either one of us
anticipate that we'll have very many nore.

You heard from the Hanni gans, M chael
Hanni gan, he's a second generation. Hi s father was
very involved, and also his brother Robert and son
Rob.

And so you're seeing an exodus of
conpanies like mne, and I think froma policy
standpoint, you really need to ask, not only what does
the i npact have today, but what will inpact will it
have five years fromnow, ten years from now.

We've al so been, as |'ve descri bed,
really interested in the new technol ogy that has
i npl enented horizontal drawing. And one very

underutilized one and one |'mvery famliar with
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because of ny work at New Mexico Tech, is CO2. But
some of that work needs to be done in ternms of how do
we utilize these resources to maxi m ze production and
prevent waste, and now a new type of geonetry, if you
wll, with respect to wells.

The other thing that we do, and | think
this is critical for people to understand, is during
the down tines and the exits of the majors, we
mai ntain the infrastructure. Now, the pipes may not
be as full as they are during boomtines, but they
still have crude oil and natural gas running through
them and they're being maintained. The electrical
| i nes, the road systens, but also the conpany
I nfrastructure.

It's not Chevron that's payi ng Baker
Hughes to log their wells at low prices. It's not
Exxon that's paying Halliburton. Those shops and
t hose offices and those yards, as we call themin many
cases in the oil field, are there because the
I ndependents are still using them And then when
t hi ngs ranp back up, those yards typically ranp back
up. But we preserve them and that's critically
| nport ant.

| don't think nost people realize that

you just can't turn things on and off. Sonetines it's
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alittle nore difficult than that.

Q Representative Miurphy, while we're speaking
about i ndependent operators, what is it about the
proposed rul es and how do they disproportionately
| npact i ndependents or smaller operators when it cones
to financial assurance burdens?

A. Well, | think that the entry into the
busi ness, any tine that you create obstacles of entry
Into a business through regulation, it's difficult;
It's going to discourage business, right?

And so if you have a relatively new
operating conpany with not a |lot of history comng in,
it's going to be very difficult for themto get surety
bonds.

Now, nmy conpany is very well
establi shed. W have 40-year relationships. So, you
know, it's not necessarily going to be ny conpany
that's going to be inpacted, but it sure could have
been. And in the early days, it would have.

And the main thing is, is that | think
It ties up a ot of unnecessary capital that could
better be utilized for either redevel opnent of the

field, a new exploration idea, or sonething else.

| think that these -- | think what's
going to happen is -- fromny experience, the security
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market is rapidly exiting the financial assurances
realm and all natural resources, but particularly in
oil and gas. The bonds are getting nuch tougher to
get. They're getting nore expensive. They're getting
nore restrictive.
And so the small operator, in many

cases, is either going to have to pay a nuch higher
rate, or if they can even get a bond, or they're going
to have to put up cash. And in ny experience, that's
generally what has to happen. O letter of credit,
which is the sane thing.

Q Thank you. And | think you hit on it
earlier, but if you could expand on the reclamation
fund and the conservation tax and how those two things
wor k t oget her.

A. Sure. You know, it's been well descri bed
about how the conservation tax is collected and then a
forcing us into a reclamation fund. And the
reclamation fund, stated here, is actually -- is 60 --
is as stated 66 mllion.

Last week at Water and Natural

Resources, we were told it's 76 mllion. So in the
| ast few nonths, it's gone up al nost 20 percent. So
it's grown $10 million in just a matter of nonths.

Senat or Pat Whods nade a really
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I nteresting statenent. He sits on Senate finance
during | ast week's commttee neeting, and he said, you
know, "We only send to the OCD what they can spend.”
And that's been ny experience, too. | don't sit on

finance, but that's sinply what |'ve seen as a

| egi sl at or.

And their request is typically -- as a
matter -- and | ast week, OC requested -- said their
request was going to be for another $21 mllion, the

same as the year before, about the sanme as the year
bef ore.

That doesn't tell nme that they're going
to plug any nore wells, and the fund has grown. And
so | think there's sonme real attention that ought to
be given there as to why that's occurring. Wy send
nore noney to an agency that can't spend what they
have? So let's collectively figure out how to fix
t hat .

Over -- about 80 to 90 percent of that
fund is swept into the general fund because the
| egi slature can't see it effectively utilized. Since
2019 about just shy of $400 mllion has been
collected. The nunbers | have seen is that -- has
been collected and swept. Excuse ne. The nunbers |

typically see on any given year average reach between
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100- and $137 million that the industry pays on this
tax, and the OCD spends about 20.

So when there's testinony to the fact
that these are taxpayer dollars, they're not. The oil
and gas industry has paid these in for a specific
pur pose, and they are not being utilized for that
purpose. And | see no reason to raise nore noney for
an agency that can't spend what they've got.

Now, what | would do and what |'m
wor king on currently is making sure that that's
protected better than it has been in the past. And
just as | -- along with -- just as there was
bi partisan | egislation introduced | ast session
regarding this issue, there's going to be bipartisan
| egi sl ation, assum ng it makes the governor's call
this session, on this issue. And it's going to have
protection nechanisnms in there that will make it nuch
nore difficult for that to happen and for that fund to
build as it was intended.

And the last bullet point |I think is one
that was raised, and that is that we would see -- |
think in -- we calculate in ten years it'll be a
billion dollars. | think it'll be a billion and seven
probably, but that's ny personal opinion.

Q Have you had a chance to | ook at any of the
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or phaned wells statistics or the abandoned wells
information that's presented in this rul emaking? Do
you have any opi nions?

A. | have. And | understand there's about 350
or phaned wells that need to be plugged. | think
there's sone 1,450, sonething that totals up to 1, 350
per haps, totals up to 1,700 that are federal wells.

Now, those federal wells are, of course,
being plugged with federal dollars, so they don't
| npact the state dollars. They're given -- that's
part of the grant noney and ot her noney that routinely
cones to the state and has for decades fromthe
federal governnment, who contracts with the state to
pl ug those federal wells.

So there's a relatively small nunber. |
know it was nentioned today about Cano, and it'l
probably be discussed sonme nore. But ny recollection
of this, and it's totally a recollection, is of those
299 wells or so that Cano operated, only a very snal
fraction were state and fee wells. The vast majority
of those were federal wells. So once again, they're
not going to fall on the state taxpayer.

So at 150,000 we need about 52 mllion
to plug those 349. | think | rounded to 350, excuse

me. And we currently have 75 in the fund with a
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hundred plus comng in every year.

MS. TRIPP: Thank you. And that concl udes
M. Miurphy's direct testinony. W do have sone
points to raise on surrebuttal, M. Mirphy -- |I'm
sorry, Representative Mirphy.

HEARI NG OFFI CER ORTH: Thank you.
BY MS. TRI PP:

Q And so Exhibit 82 of the applicant's,

M. Adam Peltz, he explained in response to your
testinmony, this is at page 2, lines 5 through 21, that
any nunber of steps can be taken to avoid increased
bondi ng for an operator. And he provi ded exanpl es
i ke plugging idle wells, or sinply producing nore
than 180 days, or reducing an operator's popul ations
of idle and marginal wells to below the 15 percent
t hr eshol d.

Do you see any problens with these three
recommended approaches and the effect of the proposed
rul es on operators?

A. | do. And let me coment. |'ve read
M. Peltz's testinony, and | noted that he really
focused on about the last four or five years that he's
been | ooking at this issue.

Now, |'ve al ways been told it takes

about 10,000 hours to master anything; that's about
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ten years of work. So I'mgoing to forgive him
because he only has about half of that work in.

| " ve got about four tinmes that anount of
that work in. And so I'lIl tell you, the first one has
to do the secondary recovery projects where you're
plugging idle wells. | think |I went through that
exanpl e on TA status. And ny recommendati on there
woul d be that the OCD keep its existing TA status of
five years, that you allow at | east another TA status.
Because | can tell you, it's going to take ten years,
and you probably need sone discretion beyond that.

So this eight-year hard nunber is very
problematic in my opinion. [It's going to take a | ong
time to get not only a lot of these projects
devel oped, but also unitized and up and running.

And so let's just call that effect on
secondary and tertiary recovery projects. Reduced
popul ations of idle and marginal wells to bel ow the
15 percent threshold. WelIl, you can't al ways produce
a well in 180 days. And the reason being is that
these wells -- see | started ny career as a
roustabout. | was hoei ng weeds and wor ki ng the
shovel . The next pronmotion up there is a relief
punper. And after that you go to the punper.

And so as a relief punper, one of the
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things that you've learned is that every well al npost
has its own personality. You can have a well right
here and if you produce it three hours a day, it'll
make t he nost production. You have a well right next
to it and you can shut that well in for five days and
produce it for two days. And that's the way it makes
t he nost production.

Now, people will say, "That doesn't nake
any sense to ne. | nean, these wells are in the sane
field and they're close together and everything else.™
Well, that's because everybody thinks this is a big
pool of oil, and it's not.

There's the thing called heterogeneity
in the rock. And that neans that different areas of
the rock react differently and the fluids in them
react differently. Sone maybe nore fractured, sone
may be nore naturally perneable. So that's the answer
to that, is that's another hard deadline that, froma
practical standpoint, nmakes no sense.

| could shut a gas well in for 200 days
and make nore gas in a nonth than | would if |
produced it every day. So that's just the reality of
the world that we live in.

Let's see here. And the |ast one,

reduce popul ati ons bel ow the 15 percent threshol d.
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Well, | think the only way to do that is to either
pl ug or divest. And once again, if you plug
prematurely, you're wasting. And divesting of a
single, lowvolunme well is probably not practical.
And then once again, | think they tied back to a
15 percent threshold, which is, in ny opinion, |ike
the two-barrel a day, as arbitrary as you can get.
Let's say you have a conpany that has a
number of high volunme wells and all of a sudden they
hit this threshold and they've got to put up this bond
for every well. That makes no sense to ne. So these
are arbitrary, and that's a problem
And | think the biggest problemthat

| ndependent operators, and | suspect all operators in
the state, have is regulatory certainty. And we've
seen none of that in this state in a long, long tine.
And that's why you're seeing the -- and that's why
you' re seeing sone of the reaction to this proposal.

Q So M. Peltz, at pages 15 to 16, he also
referenced House Bill 133 as a nulti-stakehol der
process in the fall of 2023 and raised in the 2024
| egi sl ative session. Were you famliar with that
effort?

A. | was very famliar with that effort. |

wasn't directly involved in negotiations, but as one
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of the gray hairs in the room | was consulted a | ot
from | PANM and NMOGA' s position about what sort of
t hi ngs m ght nmake sense.

And, you know, sone of the factors
that -- well, sonme were discussed this norning. But
| et me just characterize that as, those negotiations
wer e probably sone of the npst frustrating |I've ever
seen in either policy, regulatory or business because
the OCD and the other parties would consistently nove
t he goal post.

Come in, we'd explain sonething, and we
woul d say, okay, all right, well, how about this, this
m ght work for these operators, let's try this. W'd
put that forward.

Okay, we'll consider it. And then the
next week, the next two weeks, wherever the next
meeting cane up, not only had they rejected our
proposal, they'd noved their proposal even further as
bei ng nore punitive.

And sonetines after a while of that, you
get really frustrated and say, what's the point,
right? What's the point?

And 1'Il tell you the other tinme that it
happened, and this is probably what will explain a

lot, is during the nethane. Industry showed up to the
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met hane rul e, negotiated in good faith, had negoti at ed
a nunmber of exenptions. And let nme tell you, let ne
start with this. W were told that the nethane rule
was designed to only target the biggest emtters, we
got to take care of the big problens first. W're not
worried about the little guys. W want to take care
of this. W want to do that.

And so we cane up with a series, both on
an operator-based basis and a producti on-based basis,
that we provide sone exceptions, be able to provide a
little nore time to conply, to do all of these things.

The majority of those were accepted and
in the draft until the final draft. The environnental
community went to the OCD, convinced themthat they
shoul dn't have the exceptions, and they were del eted.

Now, that is not good faith negotiation.
That i1s not fair rulemking. That is not the
devel opment of good policy. And when | tal k about
policy, | have sone experience there at the national
| evel and sone at the state level, too. And you don't
t ake and author a report against an industry wthout
ever consulting them

VWen | talked to M. Sallee and asked
for input in or some questions into this report and

was told they couldn't tal k about because the findings
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weren't quite finished, what, we know from M. Peltz's
testinmony, he was in the LFC in April working on this
report.

So you have no industry input to this
report and you've got the environnental community

basically witing it. WId Earth Guardi ans was

allowed in there, fromwhat |'ve been told. | know
for a fact. M. Peltz swear to it in his own
testinmony. In April he made presentations and began

working on this report. No industry input.

Now, you cannot take a report like this,
I n nmy opinion, and create good policy.

Q Thank you, Representative Murphy. | just
have one nore question, and this is in response to
M. Purvis as Exhibit 74, page 51, lines 5 through
page 53, line 6.

And he referred to your testinony
regarding the effects of these proposed rules on snall
operators and the state to be a common trope. And he
used Exhibit 79 which reflected that 90 percent or
sonet hi ng of production produced by 10 percent of the
top operators. Do you have any response to that?

A. Somewhat. | guess what | would say is that
you don't get that 97 percent w thout the snall

operator starting to play, or, you know, whatever it
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may be, whether it's exploration, the new technol ogy.

And | think that's part of the problem
is that many of the young staff that are involved in
t he devel opnent of not only the report | just
menti oned, but also in the discussions regarding this
policy, have never seen a downtine. They've only
known t he boons.

I f you have primarily been involved in
anal ysis and worked on this since 2015, you've never
known what it |ooked like in 1986 or '87 or the early
"90s or any of the downtine. And so it's really easy
to sit here and say, "Well, geez, you know, we got to
pin these few small" -- "big operators. Let's toss
everybody aside." Well, what happens when they |eave?
You'll have no industry left.

And then finally, he's tal ked about --

t al ki ng about production. And | think at one point
peaking and so forth. And | know that it's difficult
for people to sonetines cone up with enpirical data.
But | can tell fromM. Peltz's testinony and ot her
testinonies that they really only need to | ook at one
pl ace to understand how this industry works and to get
a really good historical perspective on it.

A good friend of mne, Pulitzer w nning

prize author, Dan Yergin, has witten a series of
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books. The first one is called "The Prize," and it

tal ks about the oil and gas industry fromthe 1850s up
until about the early 1990s. That will show you

hi storically how this industry works, being the

I ndependence going back all the way to Gl Creek in
1859 in Pennsylvania. It wasn't a big guy that made
the discovery, it was a snmall guy. And every one of

t he discoveries after that were small i ndependent
conpani es.

The big conpanies, John D. Rockefeller
and Standard G| and so forth, acquired those
conpanies. And then at sone point, they had to divest
of it. But it's difficult for soneone with so little
experience in the industry and such a limted
perspective to really be able to understand this. But
hopefully my testinony today will be hel pful to the
Comm ssion to understand sonme of it.

M5. TRIPP: Thank you Representative Mirphy.

That conpletes his direct testinony and
surrebuttal. ['Il proffer his direct testinmony for
adm ssion to the record.

HEARI NG OFFI CER ORTH: Thank you, Ms. Tripp
and Representative Mirphy.

"Il pause for a nonment in the event

t here are objections.
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M5. TRIPP: | apol ogi ze, Madam Heari ng
O ficer, also submtting his denonstrative slides.
HEARI NG OFFI CER ORTH: All right. Thank
you. Another monent. All right. They' re admtted.
MS. FOX: |I'msorry, Madam Hearing O ficer.
Were you offering your denonstratives as
exhibits? | thought they were denonstratives. That
was ny understanding. That's what |'m asking.
MR. CLOUTIER: Sone have, for the record.
M5. FOX: Yeah, that's not ny understandi ng.
HEARI NG OFFI CER ORTH: Al l right.
M5. FOX: We did not add ours on that.
HEARI NG OFFI CER ORTH: To M. Cloutier's
point, | think sone haven't and sone haven't.
Al right. They're admtted. Thank
you.
(Adm tted: | PANM Murphy Direct
Testinmony and Denonstrative slides.)
HEARI NG OFFI CER ORTH: Let's see, M. Fox,
do you have questions of Representative Mirphy?
M5. FOX: Yes. Thank you, Madam Heari ng
O ficer.
CROSS- EXAM NATI ON
BY M5. FOX
Q Hello Representative Murphy. M nane is
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Tannis Fox. |I'ma lawer with Western Environnent al
Law Center and | represent applicants in this
pr oceedi ng.

You had stated in your testinony that
you thought there were about 350 wells that OCD is
online to plug; is that correct?

A. That's the nunber, as | understand it, yes.

Q And I know you're very famliar with the LFC
report, and in that report, on page 4, LFC says
currently, OCD has -- oh, and al so you said nost of
the wells -- sonething to the effect of that nobst of
the wells that need to be plugged are federal wells,
sonet hing along that |ine, correct?

A. | believe the nunbers -- | understand
there's 1700 wells that are slated to be plugged. 350
are state and fee, and 1350 then woul d be federal. So
the vast majority of them about a quarter state,
three-quarters federal.

Q Okay. Well, let me read to you fromthe LFC
report and ask what you think about that. So on page
4, LFC says, currently, OCD has plugging authority for
roughly 700 wells on state and private, that is, fee
| ands. The state likely will need to plug an
addi ti onal 1400 inactive wells, for which OCD has not

yet pursued plugging authority. On top of that, there
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are nore than 3,000 wells on state or private |and
produci ng extrenely small quantities of oil and gas,
whose expected cl eanup costs far exceed their

predi cted future revenues, increasing their risk of
bei ng orphaned.

And so isn't it correct that the LFC
report is identifying wells for which OCD has
authority or may need authority to be plugged for
wells on state and private | ands and not federal
| ands?

A. It is true. But ny point is that no matter
how many wells that is, there's anple funding to plug
those wells. But perhaps that's another discussion.
Pl ease conti nue.

Q No, and you had estimated that there are 350
wells that OCD needs to plug. But ny point is that
LFC is estimating there are approxi mately 5,000 on
state and federal land; is that correct?

A. They're estimating that, but | take issue
with it. So there is the wells that we know that they
have authority to plug, those we know.

Q Those 700.

A. And the other is pure specul ation. Because
i ndustry has historically plugged 95 percent of the

wells, and we don't need a perspective LFC study to

Page 166

Veritext Lega Solutions
Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com



© 00 N oo o b~ wWw N

O T N R R N T
o A~ W N P O © 00 N O 0o M W N +—, O

try to say, "Well, this mght happen."”

We have 100 years of history, M. Fox,
in this state of operators plugging wells. And we
pl ug 95 percent of them So for themto conme in and

say, "Oh, there may be all these others,” the history
doesn't support. That is pure specul ation.

Q And just to correct the record on
M. Peltz's testinony, so, M. Peltz -- did you hear
his testinmony or only read his testinony?

A. | read all of it, heard sonme of it.

Q And so, if you heard some of it, you m ght
recall that LFC contacted himin April and he gave a
presentation to LFC in May. |s that correct?

A. That is correct.

Q And that was the extent of his invol venent
with the LFC report, correct? He didn't, quote,
unquote, wite the report, help wite the report,
correct? He never testified that he had any
i nvol vement in witing the report, only that he gave a
presentation to LFC. Correct?

A. The reason -- that's correct in terns of the
witten testinony. But the reason that | believe
there were nmultiple neetings is | confronted director
Sal | ee over that issue, and he would not deny it.

So in terns of your witten testinony,
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|"mreading it, it says he was contacted in April,
produci ng a well, gave a presentation in My, and then
has al so worked conprehensively with the applicants

t hrough this process.

But | was -- it was at least intimted
to ne that there were nmultiple neetings, not only with
t he Environnmental Defense Fund, but with other WELC
partici pants.

Q Well, the only testinony we have before you
Is M. Peltz's, and that is that he was contacted in
April and gave a presentation in May; is that correct?

A. That's correct.

Q And then, did you hear M. Peltz's testinony
that he specifically asked LFC if industry was being
requested to participate in the analysis, and LFC said
that industry was? Did you hear that testinony from
hi n?

A. | did not hear that testinony. But he was
m sl ed.

M5. FOX: Thank you for your testinony.

THE W TNESS: Thank you.

HEARI NG OFFI CER ORTH: M. Tremai ne or
M. Hall.

MR. TREMAINE: M. Trenmaine. Thank you, and
Madam Hearing O ficer.
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CROSS- EXAM NATI ON
BY MR, TREMAI NE:

Q Good afternoon, Representative Murphy. M
nanme i s Jesse Tremai ne. (Good to neet you.

A. Nice to neet you, as well.

Q I'mthe legal director for the Ol
Conservation Division, and | do have a nunber of
questions for you today.

A. Sure.

Q You just testified that industry is plugging
95 percent of wells, and | just want to clarify that.
By that, you nmean that nunber refers to the nunber of
wel | bores that are actually plugged by the registered
operators?

A. | believe that -- the basis of the nunber,
the way | understand it, and | believe | got this from
| PANM was that you take the total nunber of wells
that are plugged in in a year, and you | ook at how
many OCD or sone ot her agency plugged, and how many
t he operator plugged. And we plugged -- the operator,
the industry, plugged 95 percent. So that's how | get
to the math.

Q Thank you for that. That's really hel pful.
Because | think we're working -- yeah, so you're

wor ki ng backwards from how many you' ve been able to
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review that OCD plugged. So | just wanted to clarify
t hat .

A. Not federal wells, by the way.

Q Well, we're going to get to that. We'IlI| get
t here.

The 5 percent nunber is after a review
of how many wells were plugged pursuant to the state's
or phan pluggi ng program whether that's the rec fund
or sonething else, right?

A. Correct.

Q Okay. Wuld you agree that there's
approximately 63,000 wells in New Mexico right now?

A. That's ny understandi ng.

Q So you have represented sone different
numbers. But, you know, if the status quo of 5
percent of wells getting plugged pursuant to a state
pl uggi ng program persists, we're | ooking at about
3,150 wells that woul d be plugged on the program based
on the existing portfolio of active and producing
wells. Wuld you agree?

A. | would agree with that.

Q Okay. Just a few m nutes ago, you clarified
that you -- and | don't want to m sstate your
testinony representative, but | want to paraphrase

here. | think you said that the production threshol ds
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for either marginal wells or the presunption of no

beneficial use or both were arbitrary. |[Is that
accurate?
A It is.

Q Okay. So you're testifying that production
thresholds as a definition or the criteria to define
different categories of wells is not acceptable or
appropri ate?

A. | believe it's arbitrary. | don't think
it's reflective of the reality. And | can tell you,
when | saw that nunber, | pulled our production. W
have four wells that mght fall in that nunber,

dependi ng upon what period you average. Both were

| ess than, | think both were, or excuse ne, four were
all in the 700 BCE range. Those wells woul d not

neet -- well, they produced nore than 180 days, so it
wasn't an "and," right?

But under that definition, you would
say, okay, these are -- we have two federal wells, two
state wells, part of a ten-well package, ten-wel
field. Those four would qualify from a production
st andpoi nt as being margi nal, yet they are not
mar gi nal. They nake npbney every -- well, make noney
every nonth, yeah.

Q | understand.

Page 171

Veritext Lega Solutions

Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com




© 00 N oo o b~ wWw N

O T N R R N T
o A~ W N P O © 00 N O 0o M W N +—, O

A. But ny point is, is that we have real-world
exanpl es of production bel ow those threshol ds bei ng
econom cally viable, and I've got real -world exanpl es
of a shallow well that woul d exceed that and not be --
you know, that would be uneconom c, and a deep wel
that would be |l ess than that, that would be econom c.
So | believe it's quite arbitrary, yes.

Q Okay. Quite arbitrary. Thank you for that.

So, Representative, would you agree,
however, that using production thresholds are
acceptable or not arbitrary when they' re used as a
sole criteria to define stripper wells for the
pur poses of tax incentives?

A I think it's a different matter. Because on
one hand, you're creating a policy that's encouragi ng
production and preventing waste, and on the other
hand, you're creating a policy that's encouraging
wast e and preventing profits. So they're not the sane
at all.

Q Representative, | didn't ask you about the
end- point policy, | asked you about the use of the
production threshold as the sole criteria for

def ending a category of wells.

A. | don't know -- | don't howthe tax -- |IRS
drafts all that. | know what the nunbers are, but |
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don't know all the...

Q Well it's TRD, so it's New Mexico, and it's
under New Mexico Statutes Annotated 7-29B-2L(1) and
(2), which defines, for the purposes of tax
i ncentives, in certain instances for stripper wells,
that stripper wells are defined as those wells
produci ng | ess than ten BOE per day.

A. And I'msorry, |I'mnot an attorney, but the
citation you're making, is that under the Gl and Gas
Act ?

Q No, sir. It's under the tax code.

A. Ckay. Well, | --

Q | can show it to you, but |I'mnot going to
bel abor it.

A. Okay. |I'mnot a tax expert, so that woul d
be a waste of tine.

Q Just trying to get the distinction of that.
It's a common use in New Mexico to define categories
of wells. Thank you.

Representative, do you agree that
| egi sl atively approved funds in the reclamtion fund,

specific to pluggi ng expendi tures, have increased

substantially from approximately $3.5 nmillion in
Fiscal Year 20 to alnpst 18 mllion in Fiscal Year 25?
A. Yeah, | think |I've seen nunbers simlar to
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that. 1'lIl say | can't swear to those nunbers, but
the trend is probably right.

Q And would you agree with me that OCD s
rel ated expenditures for well plugging have kept pace
w th those approval s?

A. I"'msorry. Repeat that.

Q Whuld you agree that OCD s expenditures for
wel | plugging through use of the reclamation fund have
kept pace with those approvals in their respective
fiscal years?

A. So what you're saying, is OCD
proportionately plugging the sane nunber of wells
relative to the dollars? Has their plugging program
grown along with the resources that were avail abl e?

Q That's one paraphrase, sure, yes.

A. Okay. Then yes, | would agree with that.

But they seemto be capped at that |evel.

Q Representative, can we agree that OCD should
focus its enforcenment efforts on those operators that
are substantially out of conpliance?

A. Yes.

Q Okay. On page 12, lines 8 through 10 of

your direct testinony, you testified that New Mexico

does not have an orphaned well problem | want to
make that as a foundational statenent. Do you agree?
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l"msorry. On page 12?
Page 12, lines 8 through 10.

Yes, | agree. That's ny testinony.

o » O »

And do agree that, in part, you support that
statenent by pointing out that New Mexico does not
have a definition of "orphaned well"?

A. Yes.

Q Okay. And further, Representative, you
di stinguish inactive wells from orphaned wel | s?

A. Yes.

Q Whuld you agree with ne that once a well has
been i nactive for nmore than 12 nmonths, it must be
pl ugged within 90 days, according to OCD s current
rul e?

A. | don't know the answer to that.

Q Okay. Do you dispute it?

A. | would, in a sense. Because | think
there's other -- | nmean | think we've had wells that
have gone | onger than that, either because we had --
it may not have been under tenporary abandoned st atus,
but we -- we had a retrievable bridge plug in there
and so nmaybe it did go a period. Maybe we were
talking to the OCD i nspector about why we were doing
what we were doi ng.

So there could be a | ot of exceptions to
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that just froma practical experience standpoint. |
don't have any way to dispute what the rule says, but
| can only descri be what happens.

Q Okay. So you're testifying that there could
be reasons why there would either be enforcenent
di scretion or perhaps wells placed in approved
t enporary abandonnment or sonething else that's going
on.

A. Sure.

Q OCkay. Can | show you the existing rule?
Looks like I have |ost perm ssion to share screen. |If
| could request that again, I'll conme back to this.

Representative, would you agree that OCD

may issue what's called a notice of violation, under
the existing rule, for any wells that are required to
be plugged by the rule, but the operator has failed to
pl ug t henf

A. | would agree with that, yes.

Q So, Representative Murphy, | just want to
hi ghl i ght here that 19.15.25.8B states that the
operator shall either properly plug and abandon a wel
or place the well in approved tenporary abandonnment in
accordance with 19.15.25 NMSA within 90 days after.
And here it says, under (2), a determ nation that a

well is no |onger usable for beneficial purposes or
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(3), a period of one year in which a well has been
continuously acti ve.

So, | just wanted to clarify, as a
foundation for ny question, that under the existing
rule, that requirenment exists, notw thstanding the
clarifications or exceptions that you highlighted.
Woul d you agree?

A. Sure. | woul d.

Q Okay. Thank you. So, Representative, if
the division issues a notice of violation and brings
an enforcenent action for inactive wells, do you know
generally what happens to the wells that are
referenced in that notice of violation?

A. Only generally.

Q Would you agree that it's possible that they
coul d be plugged by the operator?

A. | woul d.

Q They could also be plugged by a third party?

A. Yes.

Q And they could be plugged by the Division?

A. Correct.

Q Have you reviewed any of OCD s inactive wel
NOVs or settlements?

A. No. | think only the ones that may have
been in the nedi a. But no, |'ve not gone into the OCD
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records.

Q Okay. So as you sit here today, are you
able to testify as to a percentage or nunber of the
wells that, after the necessary enforcenent action,
end up getting plugged by the G 1 Conservation
Di vi si on?

A. Do | know that percentage?

Q That's not ny questi on.

A. No.

Q And simlarly, again, not to belabor the
point, but |ikew se, you wouldn't be able to testify
as to the nunber or percentage of wells after a
necessary enforcenent action that are plugged by a
third party, pursuant to a pluggi ng demand nmade by
anot her agency, such as the State Land O fice or BLM?

A. No, | don't know those percentages. But |
guess | would have to say that whatever they are,
those funds are being provided by the reclamtion fund
to plug. Just as the 3,100 wells that you nentioned
earlier, sone potentially $450 million in a worst
case, would also be plugged by the reclamati on fund.
And it would generate enough noney to do that in | ess
than four years.

Q So, | understand the distinction,

Representative Murphy, but | have to ask, is it within
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this Conmm ssion's power to increase the appropriation
fromthe reclamation fund for use by the Division?

A It is not. But it is within the power of
t he Comm ssion to direct the OCD to request a higher
budget amount. And if they can denonstrate that that
budget amount would be utilized, they would get it.

Q Thank you. Thank you for that.

Representative, did you hear the
testinony of deputy director Brandon Powel | ?

A. No.

Q You were traveling, | take it.

A. | believe | was, yeah.

Q Okay. So have you had an opportunity to see
what is listed and admtted into the record as OCD
Surrebuttal Exhibit No. 33? Have you seen it?

A. You know, | believe |I've seen a version of
this sonmewhere, yes.

Q Okay. And this is a list of all operators.
And this is in the records, so there's no attenpt at
trickery here, Representative. But M. Powel
testified that he pulled this list and it represents
operators who have submtted no production reports
si nce August of 2024.

So | guess what |"'mgetting at here is

that, according to M. Powell's data and testinony, we

Page 179

Veritext Lega Solutions

Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com




© 00 N oo o b~ wWw N

O T N R R N T
o A~ W N P O © 00 N O 0o M W N +—, O

have 113 operators and 2,318 wells for which there is
no production reported for over a year?
WIIl you accept that as a prem se?

A. Sure.

Q Okay. And so based on ny earlier questions
I n our discussion about the current rule, 100 percent
of these wells are out of conpliance. Do you accept
that? Okay. And so --

A. Sure.

Q -- every -- and as a caveat here, | just
want to be clear about what the record says and what
It doesn't. This includes federal wells and this
I ncl udes sone operators that are already on OCD s
master reference spreadsheet. Ckay? So it is
over-representative of what OCD may take enforcenent
actions for. Neverthel ess, there's still close to 100
operators on here who are 100 percent non-conpliant.

Representative, would you dispute
M. Powell's testinony that approxi mtely 40 percent
of inactive wells are what OCD classifies as private
wel | s?

A. No, | wouldn't dispute that. | assune he
means they're on private | ands.

Q Yes, private lands or private mnerals or

both. OCkay. Thank you.
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A. Yeah. And by "private |ands," that's what |
meant .
Q Private. Then we're good, yeah.

| want to show you -- all right. So
there's been a [ ot of discussion about the reclamation
fund, and | just want to clarify here, particularly
with your experience as a representative, that when we
| ook at what the reclamation fund nay be used for,
that the statute indicates, in part, that the D vision
may use the reclamation fund for the purposes of
enpl oyi ng the necessary personnel to survey and
abandon wells, well sites and associ ated production
facilities, and preparing plans for adm nistering and
perform ng the pluggi ng of abandoned wells that have
not been plugged or that have been inproperly plugged,
and for the restoration and renedi ati on of abandoned
well sites and associ ated production facilities that
have not been properly restored and renedi at ed.

So just, as a foundation. So,
Representative, do you agree that the reclamation fund
may be used to plug and abandon both wells and
associ ated production facilities?

A. Yes.
Q And it may be used for surface reclamation

and remedi ation activities, correct?
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A. Yes.

Q OCkay. | also want to point you down here
to -- I'"'mgoing to highlight the section here, and
anong ot her things, 70-2-38B states that the Division
may order wells plugged and well sites and associ at ed
production facilities restored and renedi ated on
federal |ands, on which there are no bonds running to
the benefit of the state, in the sane manner and in
accordance with the sane procedure as with wells
drilled on state and fee | and, including using funds
fromthe oil and gas reclamation fund to pay the cost
of pluggi ng.

So, Representative, is ny understanding
of the legislature's | anguage and intent here that OCD
may order wells plugged and may plug wells, regardl ess
of their surface or mneral type, if they exist within
t he geographi cal boundaries of the state of
New Mexi co?

A. Once again, I'mno |lawer, but that's the
way it appears to read, yes.

Q And | just want to be clear that we just
t al ked about renmedi ation and reclamation. |Is it
consistent with your understanding that neither the
petitioner nor OCD are proposing to base financi al

assurance for the single-well financial assurance on
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ei ther reclamtion or remedi ati on costs?

A. That was not clear to nme, actually.

Q OCkay. |If I clarify that to you and the
record reflected that the average cost proposed to the
Comm ssi on was based solely on well bore plugging,
woul d you accept that?

A. Yeah, | would accept that in the sense that
If you tell nme that they only plugged the wells and
didn't do the reclamtion, then | have no reason to
di spute that. But | would still reject the prem se
that an arbitrary $150,000 bond is the way to cure
this problem But, proceed.

Q Okay. Wuld you also agree that, simlarly,
reclamati on and renmedi ati on of associ ated production
facilities is not factored into that average well bore
pl uggi ng cost?

A. 1've heard testinony to that effect. But
|'"d al so add that the cost of plugging federal wells
has historically -- and renmedi ation has historically
been rei nmbursed to the state.

Q Okay. Yes. Understood. Thank you,
Representati ve.

So | want to, |I'mgoing to backtrack a
little bit here, just |oop back. So |I had asked you

about 70-2-38B. In your direct testinony, you also
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di stinguish the orphan well problem by pointing out
that many of the inactive wells are federal. But
we' ve just gone over the statute, so | just want to
see if we can reach an agreenent that those federal
wells are actually potentially orphaned and are a
probl em under the use of the reclamation fund. Wbuld
you agree with that?

A. | would agree that -- well, here is where |
t hi nk you have to nmake the distinction.

OCD may very well have the authority to
go plug those wells, and it sounds |ike they do, and
t hey should. What the difference is, when |I nake the
distinction, I'mtal king about who pays for it, right?
And if it's a state or fee, then a state or fee well
is typically paid for with the reclamtion fund. But
apparently, even if it's a federal well and the
federal governnment didn't pay for it, the reclamation
fund woul d pay for that too.

But historically, and we know recently,
the state has received as nuch as $90 mllion to plug
federal wells. So that's where | am

Q Okay. Thank you, Representative.

Representative Murphy, are you aware

t hat OCD does and has, in fact, engaged in plugging of

federal wells by either agreenent or consultation with
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t he Bureau of Land Managenent ?

A. It's nmy understanding that the vast majority
of federal wells are plugged by OCD under contract
with the BLM or sone sort of arrangenent.

Q So I want to distinguish here. So
there's -- would you agree that there are different
sources of funding which OCD can use to plug, quote,
unquot e, orphaned wells, including the state
reclamation fund, the bipartisan infrastructure |aw
grants, and nore specific, discrete grants fromthe
Bureau of Land Managenent? Wuld you agree with that?

A. Yes, | woul d.

Q | believe the ones that you were referring
to just now were specific wells that were pl ugged
using OCD contractors, after the BLM had call ed
federal bonds and then awarded that to the OCD for
pl uggi ng by agreenent or contract. |'m not sure

whi ch. But by agreenent, OCD plugged those wells

using that nore discrete grant. |Is that accurate?
A. | don't know the details. | understand
there's federal dollars, including the 90 ml1li on,

that are going to this issue. That's the only point |
w |l make.
Q Yeah, and that's the distinction,

Representative Murphy, that I'mtrying to nmake.
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Because you had testified that the BIL grant noney nay
be used on federal wells. So, have you reviewed the
specific ternms of the BIL grants?

A. | have not. | was only famliar with it
fromny conversations with M. Sallee.

Q Okay.

A. And sone nedia reports.

Q Okay. |If | told you that that was
I nconsistent with the |egal analysis and the
under st andi ng of the Division, that those BIL grant
funds may only be used on non-federal wells, would
t hat change your concern or your testinony?

A. No, it really wouldn't. Because noney is
fungi ble, right? | nmean, if they gave you $90 nillion
to plug whatever wells, you' ve got $137 every year to
plug the rest of them

So once again, | mean, com ng back to
this as being a revenue or paynent, as | say, funds
problem it just doesn't wash with me. And the reason

being is, | think the proof is in the pudding. You' ve

got a $75 mllion balance you can't spend, and you've
got $100 million a year that also you can't spend.

And | apol ogize, M. Tremaine. | nean
the OCD. | don't nmean you personally.

Q No, certainly.
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A. The O | Conservation Division.
Q Sir, |I've been in-house, so to speak, for so
|l ong that | dip into the weeds too nuch.
So, Representative Mirphy, in your
direct testinony, you had tal ked about a couple
different nunbers, the 56 mllion, the 66.7 mllion,
and you just referred to a nore recent nunber of 70, |

believe it was 76, but that sane materi al. So,

there's a | ot of noney in the quote,
reclamation fund, you would agree?

A. Yes.

Q Okay. But we ran through an analysis here
on cross that, you know, the status quo of plugging
m ght be 3,150 wells plugged under an orphaned
program And, you know, using your analysis of 66.7
mllion could plug either 800 to 1,000 wells. That
| ooks like -- if you're plugging 1,000 wells, you

think that there should be a per-well

aver agi ng $66, 700, that would nean that there would

have to be $210 million over -- to pl

wells. And if we're using those OCD

from FY24 of $163,000 for the well-bore plugging, that

woul d be $513 million, in excess of $513 mlli on.

Woul d you agree with that?

A. Yes, | would agree with it.

ungquot e,

pl uggi ng cost

ug those 3, 150

S average cost

But | think
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here's the point, and | think it's easy to get people
confused about these nunbers, and sonetinmes | even get
alittle bit confused.

So let's just agree, for sake of
agreenent, that we have 3,000 wells that the OCD is
worried about, and $150, 000 seens to be the nunber,
that's $450 mllion. You went back just now between
210 on the low estimate and 00 on a high estimate. So
|l et's just take your nunmber. Let's take 500 mlli on.
Al right. That's what's been swept out of that fund
in the last four years. That's what that fund wll
generate over the next four or five years.

So | keep com ng back to the point,

M. Tremaine, that this is not a funding problem and
| don't know why it's being described that way. Even
at 3,000 wells, which | don't begin to accept for a
noment, but let's just do that, $500 mllion, 137-,
$125 million a year coming into the reclamation fund,

how | ong does it take to pay that $500 mllion?

Q That's fine. Well, | understand the point
you're trying to make, Representative. | have kind of
a different -- alittle different analysis | want to

exam ne with you.
So even if the reclamati on fund were

dramatically increased, as | think you're
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suggesting --

A. Actually, I'mnot suggesting that. |[|'m
suggesting that the bal ance be noved into a protected
fund, that you all be given whatever you can spend.

So no, | nean let's be clear about what |'m
suggesti ng.

| " m suggesting that the OCD be given the
resources that it needs and the funding that it needs
to plug these wells. And I don't care if there's 350
of them | don't care if there's 3,000 of them
You' ve got the noney to do it. You spend 20 -- you've
got a bal ance of $75 mllion, you spend about 25 a
year. You've got three years of plugging fund in your
bal ance right now.

This year, industry will generate
anot her 100 and to 125 mllion, none of which you'll
need to plug wells. And next year.

Q So | think what you're saying,

Representative Murphy, is that there are funds being
utilized or appropriated by the legislature to other
pur poses, which would need to be placed into the
reclamation fund. That would be step one, right? And

then step two, would require --

A Well, it's alittle different than that.
Q -- an approval or appropriation by the
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| egi slature for OCD to actually spend the funds. |Is
t hat accurate?

A. I'"'msorry | interrupted you. But let nme see
If I can answer it. |Is that the |egislature, by
nature, is not going to give any agency nore noney
than they can spend, because there are so nany
percei ved needs for that noney. So when you submt a
budget for roughly $21 mllion a year and say, "This
Is what we need to plug wells,"” that's what they're
going to give you and that's what you' ve gotten.

Now, you say over a period of sone
years, you're going to need roughly another $425
mllion. And that will be there in that fund because
historically it's been generating that, and there's no
reason to believe that it won't continue to generate
t hat .

And so |'m not sure -- |'mnot sure
where we're m scomuni cati ng here, but maybe --

Q No, sir, we're not. | don't believe we're
m sconmmunicating. | think it's different perspectives
and |"'mtrying to get at sonething el se.

So let's talk about -- let's say that
hypot hetically there are no procurenent problens,
there are no recruitnent problens, we can get every

staff that is necessary to adm nister the increased
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f und.

And let's say that tonorrow, the
Di vision went from-- | believe your nunber was
pl uggi ng an average of 50 wells per year. Say
tomorrow, the Division went to plugging 200 wells per
year like that. All right? There's no other
pr obl ens.

If we're tal king about 3,150 wel | s,
that's going to take us what, 12 to 15 years to plug
all of those wells, assumi ng that OCD was able to
I nst ant aneously ranp up everything to the point of
where everything that you're asking us to do was
entirely possible with no restrictions.

A. M. Truman, | think he can plug 500 wells a
year with a robust plugging industry. And that's what
| was trying to get to before. W were hoping to be
part of that industry. But that opportunity doesn't

exi st because of these procurenent issues.

So, | nean, we designed our rigs -- what
| recall is, we figured one would plug 50 wells a
year. About one -- a little less than one per week,

or alittle nore than one per week, given holidays and
so forth. And we planned for a m ninum of two and up
to four rigs. So we'd be able to, just ny conpany,

we'd be able to plug 200 wells a year.
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Assum ng that there are other conpanies
out there that would do the sane thing we were doing,
whi ch there would be, then you would be up to probably
400 or 500 wells a year, and you'd have your problens
sol ved very rapidly.

Q Representative, | greatly appreciate the
vote of confidence and being able to plug 500 wells a
year.

A. Well, that's what happens when you engage

I ndustry. And when you ignore it, we end up in a room

i ke this.
Q Well, Representative, howis that going to
work? | mean, where are those OCD staff com ng fronf
A. Well, you know, we tal ked about this in

commttee, and | was assured that you all could get it
because of all the federal enployees that are going to
be laid off. As a matter of fact, that was a direct
guote from-- | don't knowif it was Ben Shelton or
one of the representatives at OCD. |'mnot going to
m scharacterize it. But | asked that question, "Can
you ranmp up?" "Oh, yeah, we can ranp up." So there's
your answer.

Q Well, Representative, | would submt that
there's a distinction between ranping up, even

aggressively ranping up, and nultiplying the current

Page 192

Veritext Lega Solutions
Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com



© 00 N oo o b~ wWw N

O T N R R N T
o A~ W N P O © 00 N O 0o M W N +—, O

capacity as you stated it by 10 tinmes over a short
period of tine.

A. Wll, | can only speak to what we pl an,
right? And so from our conpany busi ness plan, we
woul d have ranped you up four tines. And | have a
hard time believing that once sonebody sees that
opportunity, we wouldn't have a |l ot of conpetition.

And so it goes back to process. And
that's -- we've tal ked about procurenent, but we
haven't tal ked about process. And | don't -- once
again, I'mnot a |lawer, | don't know what your
constraints are within the | egal framework, but | know
this. You' ve sued conpani es before, you' ve won a
district court. You ve taken over their wells,
beli eve you' ve plugged them

And ny question is, why hasn't the OCD
done that nore aggressively? Wy haven't they done it
sooner? And why aren't they doing it nore?

And if that's not adequate, if you need

nore authority fromthe | egislature, then please cone

to us and tell us what you need. | don't know if you
need sonme sort of energency power -- once again, |'m
not a | awer -- you need sone sort of energency powers

to expedite things. But that's the process problem

You don't have a pool of wells big
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enough to really be very concerned about. And that's
why | say you don't have an orphaned well problem
VWhat you've got is speculation that you m ght have an
or phaned well problem which runs into a hundred years
of industry history, which says that you won't have an
or phaned well problem But if you do have an orphaned
well problem vyou're going to have $125 nillion a year
to solve it.

Q Do you agree that we have an inactive | aw

enforcenment probl enf?

A. | can't speak to that really. | nmean, |
| ook at your list, it appears that you did. You know,
| can't -- we don't have any inactive wells -- well,

we may have one that we're waiting to be plugged.

NVB, | believe, may be inactive. But it'll be plugged
soon. So we don't -- | don't have a lot of direct
experience with that. But according to your nunbers,
It does appear you did.

Q Representative Murphy, | greatly appreciate
the vote of confidence and the blessing to nore
aggressively pursue an active well-enforcenent. |
guess | am struggling with apparent presunption that
i f we nore aggressively pursue an active well
enf orcenent, that we won't sinply be adding wells, a

substantial nunber of wells to the orphaned well 1ist.
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A Wwell, you wll --

Q Because that's been the history.

A. You will be, but you'll have the funds to do
it, M. Tremine. But here's the other thing, and
this is sonmething that 1'd hoped to talk to the LFC
about .

They tal ked a | ot about the Col orado
experience, and this goes directly to what you just
asked nme. In Colorado -- and this is one thing | want
to talk to themabout. |It's interesting they
menti oned the Col orado experience, but they failed to
I ncl ude the inpact of that experience. Right? They
failed to include the fact that 2,000 wells were added
to the inactive well list immediately or the orphan
list or whatever it was.

And so under your nunbers, the state
i medi ately, imrediately picked up $300 mllion of
liability at $150,000 per well. So if you pursue the
$150, 000 per well, you're absolutely -- and maybe
that's your point, is that that is your process, is
t hat you want to force these people out of conpliance
SO0 you can expedite the process to get it.

Al I would say to that, if that's where
you're headed, there's a |lot easier ways to do it, and

the |l egislature can probably help you with that.
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Because we want this process solved as well, and the
I ndustry wants this process solved as well. Because
quite frankly, as an oil and gas operator, |'m sick
and tired of hearing about how we're not cleaning up
our own nesses when we pay to clean up our own nesses.
That's insulting to ne, and it's not true.

Q So, Representative Murphy, the reason you
say that is because of the existence of the
reclamati on fund?

A. Correct.

Q Okay. And so, again, |ast question here.
Representative Murphy, | think the sumtotal of our
di scussi on today and ny understandi ng of your
recommendati ons, is that you think that the OCD or
Comm ssi on should wait for the |legislature to take
action in one of the future sessions; is that fair?

A. | would welcone -- as a legislator, | would
wel cone a di alogue. OCD s never cone to ne and said,
"Wl you help us fix this problen?" And I know the
| egi sl ature feels very strongly, both sides of the

aisle, that this issue needs to be addressed.

There will be a bill. | don't know if
it'"ll make it up on the call or not, but it wll be
bi parti san, as the past bills have been. | can't

predict what that will do, but I wll say this. W

Page 196

Veritext Lega Solutions
Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com



© 00 N oo o b~ wWw N

O T N R R N T
o A~ W N P O © 00 N O 0o M W N +—, O

shoul d have sone optimsm Because when Meredith

Di xon and nmyself and Rob Montoya and a few ot hers,
proposed 403 in conmttee, it came out unani nous.

Mat t hew McQueen, the chairman, worked closely with ne
in making that bill a good bill. Vice Chairnman
Sarinana did the same thing. And for those of us that
are famliar with the energy and natural resource
commttee, that's a pretty rare feat, to have a bil
conme out unani nously.

Unfortunately, it canme out late and we
couldn't get it in front of the finance,
Representative Lente's commttee in time. But there
seens to be a | ot of bipartisan support for this
appr oach.

And | also feel like it's the proper
venue. And |I'm once again, not a |lawer and don't
mean to get into whether you have the jurisdiction or
you don't. | personally believe you don't, I'mnot a
| awyer.

But | will say this, is that |I think the
people, the early | eadership of New Mexico, recognized
how i nportant oil and gas is to our econony and put
sone real constraints on what can be done to this
i ndustry, and largely retained a | ot of that power

wthin the legislature. And | believe that this is
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such an inportant issue and it could have such a huge
I npact on this day, that that's the body that shoul d
be debating this.

And it bothers ne that an applicant who
has a m ssion statenent of working to end oil and gas
| easing and drilling on our public lands, that is on
the website, and the environmental defense fund, had
so nmuch influence in the report that's driving this
hearing and driving this action. And |I think that
froma policy standpoint, that's a very dangerous
t hi ng.

Q Representative Murphy, the |egislature has,
despite bipartisan support, not taken any action to
address this issue or finalize any action to address
this issue in the | ast several years. Wuld you
agree?

A. | disagree. W've been -- legislative
process noves at the pace of |egislative process.
There was a ot of -- there was a | ot of discussions
and everything under 403, and there were there was a
| ot of novenent.

I f you take that what happened at 403 to

my bill, our bill, in this year, | nean, it made it

t hrough a hearing. W had a simlar bill that

advanced on the Senate side. | think there's a | ot of
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| egi sl ative process that's being done and there's a
| ot of debate. And quite frankly, there's a | ot of
t hought going in to how to solve this problem w thout
j eopardi zing a very, very inportant industry.

MR. TREMAI NE: Thank you, Representative
Mur phy. No further questions.

HEARI NG OFFI CER ORTH: Thank you,
M. Tremaine. M. Biernoff, do you have questions?

MR. MOORE: Good afternoon, Madam Hearing
Oficer. 1'lIl be representing the comm ssioner this
afternoon, at least for alittle while longer. Chris
Grazer should be joining later. Qur schedules are in
flux. | just have a couple of questions for
Representative Mirphy.

CROSS- EXAM NATI ON

BY MR, MOORE:

Q Good afternoon, Representative Murphy. M
name is Richard Moore. | represent the comm ssioner
of public lands and the State Land O fice.

A. Nice to neet.

Q N ce to neet you as well, and thank you for
your testinony this afternoon.

In testifying about the nunber of
or phaned or inactive wells on federal versus state or

private | and, you used Cano Petro as an exanple; is
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that correct?

A. Actually, | was referring to previous
testinony by the conm ssioner, | believe, because Cano
cane up. And so yes, | was referencing that.

Q But | believe that you testified that Cano
Petro only has a handful of wells that are not on
federal land; is that correct?

A. My understanding is there were roughly 299
wel | s, somewhere around 300 wells of Cano, and the
vast majority of those were federal. That's been what
' ve been told.

Q I'mjust going to share ny screen here
quickly. Are you famliar with the inactive wel
list? | know that's conme up.

A. | am

Q So having then searched for inactive wells
on Cano Petro, this is the results. Wuld you
characterize -- so you nentioned that you're famliar
with the list. You're famliar with what the F and
the P stand for under |ease-type and surface owner,
correct?

A. Yes.

Q Looking at this inactive list for Cano
Petro, would you characterize the nunmber of wells that

are indicated as private | ease or surface owner as
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nmerely a handful ?
A. No, | wouldn't. | would say that there's --
just glancing at it, | haven't counted it, but to be

fair, it would probably be a m x of nostly federal and

private. | see very little state on there.
However, | would al so note there --

well, we're getting down to quite a few of the

federal. But regardl ess of whether they're federal

and they're paid for federal, even if they're private,
federal or state, as was established earlier, the
recommendation fund is available to plug them So
what ever nunber of wells there were or are, there's
anmpl e fundi ng.
MR. MOORE: Well, thank you for your answers
and your testinony today.
That is all the questions that | have
and |'Il pass the w tness.
THE W TNESS: Thank you, M. Moore.
HEARI NG OFFI CER ORTH: Thank you, M. Mbore.
Let's see. | don't believe we have
M. Nanasi. M. Mxwell --
CHAIR CHANG May | recommend a
m d- af t ernoon break at this point, before we nove on?
THE COURT: ©h, yes. Absolutely. Thank you

so nuch for the rem nder, M. Chair. Let's cone back
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at 3:00.
(Recess held from2:48 to 3:00 p.m)
HEARI NG OFFI CER ORTH: Again, | think we do
not have Ms. Nanasi. | believe M. Maxwell is at the
pol | s.
M. Rankin, do you have questions?
M. RANKIN: | have no questions for
Representative Murphy. Thank you very nuch.
Al right. EOGis nonitoring.
M. Suazo, do you have questions of
Representative Mirphy?
M. SUAZO. No questions.
HEARI NG OFFI CER ORTH: All right.
Ms. Tripp, do you have redirect?
M5. TRIPP: Yes, Madam Hearing Officer, just
very briefly.
REDI RECT EXAM NATI ON
BY MS. TRI PP:

Q So, Representative Miurphy, you went through
sone math with M. Tremaine, and the figures that were
used were 63,000 wells at 5 percent, being 3,150 wells
potentially that would be orphaned; is that right?

A. That's ny recollection, yes.

Q Okay. About how long would you estimate a

well's |lifespan?
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A. 30 to 50 years.

Q In the 63,000, that 63,000 is conposed of
all active wells. Was that your understandi ng?

A. That's correct.

Q So do you have any expectation that there
wll be 3,000 or 3,150 wells orphaned next year?

A. No.

MS. TRIPP: No further questions.

HEARI NG OFFI CER ORTH: All right. Thank you
very much, M. Tripp.

HEARI NG OFFI CER ORTH:  Conmi ssi oner Anmpomah,
do you have questions?

COW SSI ONER AMPOVAH:  Yes, | do.

EXAM NATI ON

BY COWM SSI ONER AMPOVAH:

Q Representative Miurphy, thanks so nuch for
your testinony today. |'m Dr. Anpomah from New Mexico
Tech, so nice for meeting you.

A. Ni ce neeting you.

Q | do have a couple of questions if we can
bring up the slides and wal k through that the direct.

Let's start from slide nunber 3. |
t hank you once again for the testinony. Here, item
Number 4 is showi ng that your conpany has bl ocked 38

wells in New Mexi co.
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Can you share with the Conm ssion the
average cost of the pluggi ng?

A. The average cost, typically these wells vary
bet ween 5, 000 and 8, 500 feet. Principally, Delaware
wells, but there are probably sone exceptions.

Qur actual plugging and reclanmation
costs would be somewhere around 100,000 to 120, 000, on
average. W' ve had sone hi gher and sone | ower. And
It mght be alittle bit nore if you include
reclamation on sone sites. But it'd be sonewhere in
t hat range, 100, 000, either way.

Q So we heard the sanme from Arnstrong, as
wel |, averaging 120, but his wells were nmuch deeper.
But it sounds |ike you are conbining a little bit of
the reclamation to it.

A. Yes.

Q Soit's alittle bit difficult to
di stingui sh between how much is actually for the well
pl uggi ng?

A. That's right, Comm ssioner. And the other
thing I would say is that many of his wells, they're
deeper, but they're single horizon or single zone.

In the Del aware Formation, where we
operate, there's many tinmes 15 to 17 individual sands,

not necessarily all present at the sanme tine. But we
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m ght have nultiple sets of perforations, so there's
di fferences.
Q Thank you. Let's go to slide Nunber 4. So

slide Nunber 4, based on your discussion, you said

that it will not solve -- let's say you're talking
about a single well bonding of 150,000 per well limt.
You're saying that it will not solve this problem

But |'m asking you, wll it not make

sure that OCD has enough bonding to support the

pl uggi ng for conpanies that are bonding their wells?
A. Respectfully, M. Comm ssioner, not in ny

opinion. And | tell you why, is that the problem

peopl e are not going to be able to cone up with

150, 000, and so they're going to sinply -- and this is

t he Col orado experience -- they're going to sinply

wal k away. And when nmany of those wells m ght have

been plugged by them over a course of tine.

They just can't -- think they can deal
with the plugging of wells periodically, two or three
wells a year, or whatever their plans are for over a
period of years. But to be hit with $150, 000 bond
that they have to neet imediately is not going to
make econonm ¢ sense to them So the ones that can pay
it, are the ones that you don't need it from and the

ones that can't pay it, that you need it from can't
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pay it.

And so | don't think -- | think you'l
collect very little of that, especially anpbngst the,
quot e, unquote, problem operators. Even if you go to
a good operator, if you cane to me and you said, "All
right. Your well is" -- you know, "You either have to
put this $150,000 bond up, or plug it,” | think I'd be
inclined to plug it, because | elimnate al
regul atory, you know, dangers. At a |owvolune well
li ke that 1'd have to see the payout. You know, |'m
going to put up $150, 000 bond and then I'm going to
have to plug it, too.

| mean, it doesn't make econom c sense
to ne. Because when you think about the categories of
operators, the real problemones are not going to be
able to come up with the noney. Especially when the
noney i s already there through the reclamation fund.
So that's the basis of that comment.

Q But if you' re | ooking at your average wel
pl uggi ng cost, and in the sane as what Arnstrong
Energy, nore or |ess presented to the Comm ssion, it
sounds |i ke the actual plugging cost can probably not
be | ess than 120, 000?

A. Excuse ne, M. Conmm ssioner. You asked ne

what the average was. So we have many, many wells
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that are less than 125. So if |I have a well -- if |
| ook at a well, and it's going to cost nme $50,000 to
plug it, and | have to put up 150, | think the
decision is pretty clear.

Q So then on that one, do you know if | PANM or
NMOGA has presented to the Comm ssion a quantified
ri sk- based way of assigning the bonds for the
Comm ssion's consideration? Do you know?

A. | do not know. But | approach it alittle
bit differently. And the reason | have is that |'ve
| ooked at it mainly, how does New Mexico conpare to
adjoining states? For exanple, we are conpeting
primarily with Texas and Ckl ahoma, |less so with
Colorado. So I look at it froman economc
conpetitive standpoint, is that it's going to inpact
that. And | hope that answers your question.

Q Okay. Yeah. So |I'm sure you understand the
situation the three of us, you know, Conmmi ssioner
Bl oom on the platform that we are in. Because we
need to make all these difficult decisions. And the
I ndustry, | mean, you guys have plugged over
95 percent, yeah. And we've heard about risk based,
ri sk based, risk based. You know, the applicant is
putting their case direct, direct.

So are | PANM and NMOGA going to go back
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and try to help us quantify the risk base, you know,
as it is stated in the application for our
consi deration?

A. You know, | can't speak for them
Conmi ssioner. | would say that history is the best,
you know, past is prologue, right? W've got a
hundred years of history in this state, 1926 to 2000
al nost 26 of producing oil and gas wells. And
historically, we've seen sonewhere between 2 and 5
percent of those wells being orphaned, over a
hundr ed-year period. And there's no reason, in ny
m nd, for there to be a |Iot of specul ati on about what
the future may hol d.

As you know, in the oil and gas

I ndustry, we have what's called a decline curve. And
that curve, that forward-I|ooking curve, is based upon
past performance. And it's a pretty solid scientific
met hod of judging future performance as well. So
that's how |'d answer that question.

Q And | appreciate that. Let's go to slide
Number 5. So when we started the hearing, you know,
the TA issues were sonething that | also was concern

with because of the production cycles, primary,

secondary and tertiary. And | did not -- based on the
experience, | don't feel like put in the eighth year,
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you know, where -- | nean, we're probably not going to
be able to go through secondary, not even to tertiary
wi t hout really having premature plugging.

You know, so there have been a | ot of
di scussions here where there is a potential where the
applicant, even -- that was M. Al exander who provided
sone exceptions, you know, for the beneficial use.

And that is definitely going to handle -- if the
applicant brings that back, that is definitely going
to help on the premature plugging in terns of the
benefici al use.

But | want to talk to you about the TA
status. So the TA status, too, | do |like what the
applicant put forward, because they do have the
approved and then the expired TA status.

So let's focus on the approved TA
status, for instance. Based on the current rule, if
enacted, it sounds |ike approved TAwll still need it
to be borne at 150,000. |Is that your understandi ng?

A. That's ny under st andi ng.

Q Now, on that one, don't you believe that,
|l et's say, an approved TA status neans that OCD has
i nspected this well to know that the nechanica
integrity of this well is so good? |s there any --

you know, should that approve TA also, nore or |ess,
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be in the sane category as expired TAin terns of the
bondi ng?
A. No, | don't believe so. | nean, the

I ndustry practice with respect to tenporary abandon is
to set a cast iron bridge plug and usually sone vol unme
of cement above it to circulate the well with inert
fluids and to pressure test. And if | recall the
rule, it's required, | think, every five years unl ess
otherwi se notified by the Comm ssion. But it's at
| east a five-year test. That pretty well ensures the
mechani cal integrity of that well.

And we've got to renmenber what we're

| ooking at in terns of wells. These are wells whose

bottom hol e pressure is essentially zero. | nean,
right, you've got a fluid that can only -- if you've
got a 3,000-foot well, your bottom hole pressure m ght

be 200 or 300 pounds. So what does that nmean? The
fluid can only mgrate up 300 or 400 feet. It can
never get to the surface because there's not enough
bottom hol e pressure at the bottomto push it all the
way up.

Now, some gas can m grate, you know, if
not TA'd. But if it's TA' d, everything is seal ed down
there. And sotonme, it's really -- in many ways,

when you think about the future potential of that
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well, it's nmuch better to leave a well in that sort of
status if it has future potential than to plug it.
Now, many of the studies that we did
back when | was working primarily on secondary and
tertiary recovery projects, and this is also -- |I'm
going to conplicates your policy plate here a little
bit -- is that one of the things that we found was
t hat when you take any given reservoir, when you plug
out sone percentage of those wells, the economc
viability of that secondary or tertiary recovery
project is no |longer there because you have to
re-drill those wells.
And the reason you have to re-dril
those wells is you have to be able to establish the
patterns to get the efficiencies to get the recoveries
to get the revenues. And so froma policy standpoint,
| amvery reluctant to plug wells.

And the reason is, is that | think many

policymakers | ook at them and say, "Well, these things
are long-termliabilities.” Well, not if they're
handl ed correctly, right? And the way | look at it is

they are long-term assets. They are the key strategic
petrol eum reserve because they all ow us access back
into the reservoir in order to apply sone sort of

t echnol ogy.
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And so that's -- | probably took a |ong
way around the barn. And | apol ogi ze.

Q But you believe that the expired TA well s,

t hey have to be bonded because those are wells that
probably OCD m ght be responsible for?

A. | would say that a properly TA ' d well and
mai nt ai ned shoul d not be bonded. And in terms of --
whet her there's sone detail -- | would say, |ook, an
unapproved or a TA'd well that's out of conpliance,
then | could see where that m ght require bonding.
But | think there's statutory limts as to what that
can be.

Q Well, the applicant, you know, they do have,
you know, in the proposed rule -- and you did not go
through this rule exactly, so | don't want to really
push on that line. But in that they do have the
bonding for inactive wells; you know, it includes
approved and even expired. But what |'m suggesting is
that the approved needs to be dealt with separately.

A. | would agree with that.

Q Yeah, fromthe expired. And they are
putting 150 bondi ng on expired because they are
non-conpliance. And | don't think you disagree with
t hat .

A. | believe -- well, I'"mnot sure |
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understand. Putting a hundred and -- well, putting a
single-well bond on, in nmy opinion, that ought to be
sonething that's | ooked at very, very carefully.
Because once again, if you've got a wel
that is out of conpliance in whatever way it's out of
conpliance, then there ought to be a process that that
well is put back into conpliance. And if the OCD
doesn't have the tools to do that, they should have
the tools to do that.
But | don't believe bonding is that
sol ution, especially when there's so nuch noney
avai l abl e from other sources and reclamation fund.
Now, when you take -- and the reason being it's
| argely about capital. And capital is pretty precious
not only in the oil and gas industry, but in business
in general, for investnent purposes.

Q Okay. Let's go to slide Nunber 6. So slide
Number 6, bullet point two, you said propose rules
woul d have chilling effect. |Is that based on the
details you've provided to us or specifically -- how
Is the marginal rule? So let's take the margina
definition for instance and then the beneficial use
and conbi ne them

A. Okay.

Q So howis that going to provide a chilling
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ef f ect,

A. Okay.

you know,
there's a nunmber of areas.

wells, it'll be clear that

pl ugged or a substanti al
put up very quickly.

And t hat goes
well, and this is going to

because it really is about

to the industry?

So with respect to margin -- well,

Wth respect to marginal

they either need to be

amount of noney needs to be

back to nmy point of --
answer your question,

what the inpact of that

woul d be.
| believe the chilling effect is going

to be that we have anot her exanple of regul atory

uncertainty going to an extrene. And that you al so
have an expansion of regulatory authority into areas
that the industry typically has not seen before,
calling for financial records of private conpanies,
for exanple. That's chilling.

Private conpanies are private for a
And there are netrics on their

reason. ability to

perform But in this case, |'d have to agree that as

| ong as they neet the statutory requirenents, that

diving in and having an agency that is charged with
protecting correlative rights, preventing waste,
protecting health and the environnment, to sone degree,

that's not exactly a mssion that falls very well in
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t hat agency.

Q So let's talk about -- let's still talk
about marginal wells. There has been a | ot of
di scussi ons about changing the 1,000 to about 750 BOCE.
s that sonething that you will support?

A It's not. And it's because | reject the
premse. | do. And with all due respect,
Conm ssioner, the thing is, is that we now have
agencies that are getting into economcs. And they
don't know ny wells' econom cs.

And unl ess you allow the owner to
continue to produce that asset, as long, as it's
economc to do so, if you disrupt that system then
you're going to | ose waste.

And in my opinion, | think -- and once
again, I'mnot a |lawer, but in thinking about it, if
| have to prematurely plug a well because of the
arbitrary either production nunber or other nunber,
and | | ose access to ny profits and reserves, that's a
taking, in nmy opinion.

And that's not sonething that the OCC,
with all due respect, should be in the mddle of. |
t hi nk, you know, you set reasonable bonding limts,
and we can debate about what those are in terns of

bl anket bonds, that are consistent with other area
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states, so that we stay conpetitive. And then you
ensure, through the procurenent, through the process
of populating, as | think it was described, access to
these wells, and then you nmake sure that there's
fundi ng. And we know that there's funding. And so

t he whol e approach to nme is, froma public policy
standpoint, really poorly thought out.

Q So, you are not -- so you've described, from
an operator standpoint, these marginal worlds, sonme of
them are econom c, you know, based on, let's say, from
an operator's point of view

You know, Comm ssioner Bl oom has
proposed, or based on the discussion, we've discussed
about putting sonme exceptions with regards to the
definition, you know, to nake sure that we are really
targeting the bad operators that are not really in
conpliance. So it sounds like you are not in a
position to even help us with sone of these
excepti ons.

A. Well, | could be. But under the current
framework, | nean, | think I would have to really be
convinced that this is the right policy approach, and
| just don't see it right now.

| mean, it's -- and when you start

t hi nki ng about those exceptions, you're not going to
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be able to catch themall, right? Mybe we'll catch

some of them

But, you know, when | |ooked at it --
"1l just explain ny situation. Wen | |ooked at it,
| said, OCkay, | described the four wells, two federal,

two state, both of which are around 700 BCE, all of
whi ch produce over 180 days. Ckay?

But if you elimnated -- let's say they
produced 100 days. They produced 100 days, but they
made 1, 000 BCE or 750 or whatever that threshold is.
Then | wouldn't make that, right? Because it woul d
have to be -- no, | would mke that because | hadn't
produced the 180 days. But it's economc, right? So
|'ve got an econom c well that doesn't produce the 180
days. That's nargi nal

Q No, it's not.

A. O mybe | had that backwards.

Q Yeah.

A. Excuse ne. Yeah, it at |east has to produce
180 days, right?

Q And less than 1, 000.

A. Yeah, less than 1,000. Okay. Well, | was
just using nunmbers. But let's say that -- let's say |
have a well, which | do, | have four wells that

produce 700 BCE, they produce over 180 days. All
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right? So they're okay. But what if they produced

100 days? They woul dn't be okay because it's "and.
Here, it hurts. Right? Because |I can show that wel
bei ng econom c, but it didn't make the 100 days -- or
180 days of production. So it's got to be 750 and
180. I'm 750 and 100. |[|'m not exenpt.

Q So let's attach on that one. And that is
where the Conmm ssion is also considering that -- let's
say in this instance there could be an issue why the
well was not able to produce after the, let's say, 750
or, let's say, 1, 000.

So there are sone of these issues that
coul d happen that the Conm ssion is looking into to
put it as an exception so that you do not really go
after a well that because of, let's say, a nmechani cal
i ssue or sone kind of issue, pipeline, whatever, they
were not able to neet that criteria.

So we're trying to see if we can cone up
with some exceptions to make sure that we do not
necessarily go after wells that are econom cal

A. 1'd be interested to hear, you know, how
that would go. | think the approach is -- when |
began sort of that thought process of what you're
tal ki ng about, | considered sort of the factors that |

could think of that m ght go into sort of that
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econom ¢ anal ysis, and they woul d probably be better

than this, but not nmuch better.

And the reason -- here are the facts.
We tal ked about age. | think everybody sort of agreed
with that. W tal ked about depth. | think -- but we

al so have to tal k about |ocation, northwest or

sout heast. We have to talk about is it primary oil or
gas. | nean, is there hydrogen sulfide avail abl e?
What is the gathering situation? What is the -- what
are the natural processes that are going on with the
wel | that m ght nake a 200 BOE wel | profitable that
produces 30 days. It wouldn't neet that either.

And so what |'msaying is, is that when
you approach it in that way, you're never going to get
it really right.

The way to do it | think historically
has been correct, and that is, you | eave the owner and
the operator in charge of determ ning the econom c
benefit, and then you protect yourself and you protect
the state through reasonabl e bondi ng and through the
use of the funds the industry has dedicated to
plugging that. And that is the ultimte protection.

Once again, | probably took the |ong way
around the barn. | apol ogi ze, Comm ssi oner.

Q So you tal ked about funds hol dup. You know,
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you tal ked, still on this slide, you tal ked about
funds hold up that could have been utilized instead of
using to pay high prem uns on financial assurance
surety bonds.

And M. G lstrap yesterday testified to
t he Comm ssion presenting two scenarios. And one of
the one of the scenarios that he presented here was a
Situation where an operator has to put up 3.75 mllion
to 5.25 mllion yearly paynents on the surety bond.
mean, there's a |ot of nunbers.

A. That's a | ot of nobney.

Q Now, you know, you tal ked about funds is not
the problem right for the orphan, or let's say for
the plugging. Now, with this huge anobunt of nopney
that is going to be held up to just paying prem uns,
just paying premuns to the surety conpanies, |'m not
sure how that solve the plugging problem | don't
know.

A. | don't know either, and I'mnot famliar
with those particular circunstances. | guess this has
been -- this is ny experience, and that is, even if
you had -- let's say that you created a brand-new
conpany and you funded it with a whole | ot of noney,
you just put $100 mllion into a brand-new conpany and

it's going to cone into New Mexico and it wants to
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expl ore and buy wells and do all the things, and it
needs bonding. Right? It would probably, even with a
| ot of noney in the bank, would have to put that
bondi ng up in cash.

And the reason is, is that, this would
have been ny experience, the surety conpani es are not
going to wite a bond just based upon your assets.
They're going to wite a bond based upon how | ong
you' ve been in business, what your track record is and
so forth.

So when | say it has a chilling effect
or there's all these input -- all these inpacts, it's
primarily to those people that are entering the
busi ness, right? Those of us that are well
established in the business are probably paying sone
of the prem uns you heard, 1, 2, 3, 5 percent maybe.
But the entrants, many of the conpanies comng into
this, are either going to have to put up a cash bond
or they're going to pay a very, very high percentage.

And ny point is only this, is that
capital is very, very precious. And given that, in ny
opi nion, the orphan-well situation, the reclamation,

the plugging is largely addressed through the

reclamation fund, is it good policy to take mllions
or tens or hundreds of mllions of dollars and put it
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into a fund that nay be rel eased | ater, my

probably will, when that noney could be invested in

this state, actually finding and producing oil and

gas?

And if you think about that, when a
conpany cones into the state, they're not | ooking just

to get their noney back, right? So let's say they

have to pay the $5 mllion in premunms. Wl

i nvested that $5 mllion, they woul d expect

$15 mllion back, two or three to one return, or

ot herwi se they won't stay in business.
That noney, a good portion of i
right to the beneficiaries, conmes right tot

So where do you want the noney? Do you want

sitting in a can under grandma's bed? O do you want

it out drilling wells, producing, paying sal
mean, that's the policy argunent, | believe.

Q Yeah. But we all agree that the or

could be a problemfor our state, right? So based on

t he discussion that we're having, ny question to you

Is what is the alternative situation?

A. Well, | had this conversation with
M. Tremaine, and he said there's roughly --
di sagree there's that many wells, but let's

nunber. And we'll take a conprom se nunber.

not, but

I, if they
pr obabl y

t, cones
he st ate.

It

aries? |

phan wel |

I
take his

He said
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3,100. I'Ill use 3,000 because I'msitting here.
3,000 tines $150, 450 million would be generated in
three years fromthe reclamation fund, if they could
spend it.

Now, renmenber, not all those wells are
ready to be plugged. They're worried about them
Sonme they're somewhat worried about, sonme they're
really worried about. But once again, it's
specul ati on.

We've got, | think, 700 wells, | think
was the nunber that was di scussed here. That's,
don't know, what, $15 mllion, 12 and a half mllion
dollars, sonmething like that. So that's why | say
that the noney is not a problem because the noney is
comng in faster than the activity is happening.

Q So you don't believe that operators should
nore or | ess be asked to put a bond that could be
utilized -- or let's say a bond that is al nost close
to how nmuch it costs to plug the well?

A. | don't believe -- and let nme speak to |
t hi nk what we've all been trying to address, either
the bad actors or the unfortunate situations where the
state is left with a ot of wells, right? | don't
think that's -- and historically we haven't seen that

that just drops in our lap; it happens over tinme and
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we can deal with it, as we have for 100 years.

And I'Ill just go back, | think the ones
that you want to collect it from vyou'll never coll ect
It from In other words, if you go to the 10

operators that they have tal ked about being 89 percent
of the problem vyou're probably not going to coll ect
fromthem |If you go to the list that was even nore
expensive than | thought, however many hundreds there
are that haven't put up the 150, nobst of them probably
won't either.

So what's going to happen? What's the
| npact of that? No noney collected, huge transfer of
wells over to be the plugging fund. Wen many of
those wells m ght very well have been plugged over
time. So | just don't see the policy or econom c wn,
Commi ssi oner.

Q Yeah, but so assum ng those ten conpanies --
or let's say the conpanies that are going to earn the
nost, assum ng OCD was able to bond each of these
wel I's, 150, 150, and then they've neglected their
responsibility, don't you believe that OCD can go to
t he surety conpanies and get the sanme anpunt instead
of using the state funds to plug these wells?

A. | don't believe so. | don't believe, from

my know edge of the sureties and bonding and the state
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of the industry, that the operators that you target
are going to are going to do that.

Look, how realistic is it to think of an
operator having, let's just say, 50 wells and he
doesn't report production on themfor 12 nonths.

Ri ght? But he's going to cone up with seven and a
half mllion dollars in bonds? That's just not
realistic to ne, Comm ssioner.

COW SSI ONER AMPOMAH:  Yeah. Thank you for
your tinme, sir.

THE W TNESS: Thank you, sir. | really
enjoyed the discussion. | think we're fleshing it
out a little bhit.

UNI DENTI FI ED FEMALE: Thank you.

Comm ssi oner Bl oom do you have
guesti ons.

COWM SSI ONER BLOOM  Yeah, thank you Madam
Hearing O ficer.

EXAM NATI ON
BY COWM SSI ONER BLOOM
Good afternoon, Representative Mirphy.
Hi, Comm ssioner. How are you?
Fine. Thanks. Yourself?

| " m good.

o >» O > O

Al right. Again, thank you for your
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testinmony. Thank you for your service as a state

| egislator. | hear the pay is not great.

A. |'ve heard that too?

Q Hey, | appreciate you having nenti oned
Dani el Yergin' work, "The Prize." |It's a fantastic

history of oil and gas. And you nentioned G| Creek
| was born in Ol City and grew up with Gl Creek in
t he backyard. And ny famly's worked -- ny dad's an
attorney, started off doing oil and gas |aw, finished
in oil and gas real estate.

My stepfather worked for Gulf, Mbbile,
Hal | i burton over the years. VWhen you tal ked about
downturns, | renmenber the '80s, | renenber the |'90s
when he was out of a job for, you know, a year or two
at a tinme, and it was tough tines.

Representative Murphy, I'd like to get
Into some of the issues around OCC s authority and
jurisdiction, as you said, and sone of the issues that
you rai sed around that.

You stated in your witten testinony,
Page 7, | quote: From ny perspective, WELC is asking
t he Comm ssion to take steps that far exceed its
authority under the Ol and Gas Act. |'mno attorney,
but | have lived and worked with the G| and Gas Act

and its regulations for the past 40 years. The
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Comm ssion's primary purpose has always been to
prevent waste and protect correlative rights. End
guote. Did | get that right?

A. Yes. | read along the sane, yeah.

Q So, Representative Mirphy, you nentioned
engaging with the LFC staff on the well report and
being dissatisfied with it. | take it you' ve read the

report inits entirety?

A. | have.
Q Yeah. Ckay. | quoted a section to
M. Ezzell, and I'll read that again. It says, quote,

t he federal Environnmental Protection Agency estimtes
annual nmethane em ssions fromthe nation's inactive
and unpl ugged oil and gas wells are conparable to
addi ng an additional 2 mllion gas-powered cars to the
road. End quote.

| s that methane a wasted resource?

A. If that report is accurate, | would -- |
woul d say yes. And |I'msorry, Conm ssioner Bloom [|'m
not famliar with it, but you said that's a national
report, not a New Mexico-focused report; is that
correct?

Q Yeah. That's a federal EPA estinmate of
annual net hane em ssions frominactive and unpl ugged

oil and gas wells.
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A. I"'msorry. Yes, | accept that.

Q We heard fromthe OCD that 60 percent of
i nactive wells in New Mexico |eak nethane. If that's
true, is this also fugitive nethane waste, and then
does the OCC regul ate waste?

A. Yes. Along with others.

Q Yeah. Does proper plugging stop nethane
| eakage and waste?

A. It does, but it's not the only nethod.

Q You're a long-tinme --
A. But | think it's inportant --
Q Yeah, go ahead. Fi ni sh.
A. Yeah, Comm ssioner Bloom | also think
it's -- to put this in perspective -- and | see where

you're headed and | share the concern about nethane
bei ng vented from unpl ugged wells.
But | would also note this, is | think

we al ways sort of have to quantify what we're tal king

about. And plugging the well is one option. W can
tal k about the pros and cons of that. But the easy
option would be to TA the well, or the even easier

option is to basically just fix the m nor |eaks, which
shoul d be done.
But in order to quantify this -- because

|'"ve really had a question about it. And during | ast
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week's water and natural resources, we were presented
with a presentation fromthe New Mexico Environnent
Departnent, and it tal ked about this very subject. It
tal ks about the New Mexico oil and gas greenhouse

em ssions inventory for year 2023 for nmethane and
carbon dioxide. And this is a report director M ano,
of EPA Division, New Mexico Environnent Departnent,
presented in Artesia.

And | find it interesting that we have a

nunber of categories. We have production, gathering
and boosting, processing, transportation and storage,
and inactive oil and gas wells. Now, all of these
colors represent these first four. This red color,
I nactive oil and gas wells, does not appear on this
chart. So |I think when we tal k about this, we need to
guantify the nunbers, right? They're so |ow that the
New Mexi co Energy Departnment isn't even graphing them

So | hope that answered your question.

Q Yeah, it did. Thank you, Representative
Mur phy.

So I know you're a long tinme oil and gas
man, and so in terns of those em ssions, we'd also be
getting sonme of the volatile organic conpounds, the
BTEXs, benzene, tol uene, ethyl benzene and xyl ene,

correct?
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A. Correct.

Q You know, it's certainly my understandi ng.
| believe it's the Conm ssion's understanding that the
Conmi ssion is also charged with protecting the
environnent, water and public health. Do you agree
with that?

A. | do agree with that.

Q I'"'mnot sure where we're going to end up in
this rul emaki ng, but, you know, | aminterested in
expl oring where we have authority, and we woul dn't
want to exceed that. And, you know, perhaps from what
' mseeing, this probably ends up in the courts or
sonet hing, and they can deci de.

We' ve been over sone of this. | feel
like |I'"mrepeating, you know, questions with the sane
answers | got from M. Ezzell and other, you know,
NMOGA wi tness also. But | guess we're seeing sone
commonalities in the testinony as well.

A. Representative, if you also talked to us
about your legislative work in the |ast session and
for the upcom ng session; is that correct?

Q | nean, at the end of the day, can anyone
guarantee what the legislature will do?

A. No. Just like we can't guarantee what the

courts woul d do.
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Q You know sonetinmes we think our bills are --
you get the prom ses and it doesn't happen. | nean,
|"msitting here, you know, fromthe | and office
perspective. It took us seven years and six attenpts
to get our royalty rate bill through.

A. G ad you got it done. Well, let ne offer
this, Comm ssioner Bloom that when | present the
reclamation bill with the protections in there, | hope
that the State Land Office will be there as an expert
W t ness supporting that testinony.

Q That's actually sonething to think about.

A. Yeah, maybe the OCD will show up, too.

Q Finally, | go back to sone other questions
that | asked M. Ezzell about, and that's just rel ated
to the land office, you know, feeling the need back at
the end of | think it was 2020, to institute an
accountability and enforcenment programto get orphan
wells and inactive wells closed on state trust | ands,
because the conpanies weren't doing it.

And, | nean, you've probably seen sone
of the information we've put out that, you know, so
far that program has succeeded in plugging -- you
know, really kind of working with and enforcing and
sonetimes suing operators and | essees on state trust

| and, to plug 750 wells.
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A. Yeah |'ve heard that testinony, Comm ssioner
Bloom 1'd also -- |'ve encouraged both the Bureau of
Land Managenent and | woul d encourage your office to
| ook at issuing | eases with unplugged wells as |ong as
the purchaser is willing to take on that
responsibility and bond them

And that would actually elimnate a | ot
of problens, both on -- at any rate, that's a policy
di scussi on we can have | ater.

Q And that's interesting because that m ght
require legislation as our oil and gas | ease is set
statutorily when we re-|lease |land to the next |essee,
gets that free and clear.

COWM SSI ONER BLOOM  All right, | think,
Representative Murphy, I'mstarting to fade at the
end of the day. I'magoing to leave it there. Thank
you so nuch for your tinme and testinony today?

THE WTNESS: | very nmuch appreciate your
background there. | hope you' re putting on sone skis
and hitting the Matterhorn or sonmething. It |ooks
good.

COW SSI ONER BLOOM 1'd | ove to?

HEARI NG OFFI CER ORTH: Thank you,
Commi ssi oner.

THE W TNESS: Thank you, Conm ssi oner Bl oom
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HEARI NG OFFI CER ORTH: Chair Chang, do you
have questi ons?

CHAI R CHANG. Representative Miurphy, thank
you very nmuch for joining us here and providing us
w th your testinony.

"1l just nmake a brief comrent that
what ever cones of this current bonding petition, |
certainly agree with you that OCD needs to nmake the
best possible use of every dollar in the reclamtion
fund, and | certainly hope we can work with all the

vari ous stakehol ders to make that happen in ternms of

the specifics. | think we've covered it in fairly
exhaustive detail, so | think I'lIl et you go for the
af t er noon.

THE W TNESS: Thank you very nuch. |
appreci ate you.

CHAI R CHANG  Thank you.

THE W TNESS: Thank you, Conm ssi on.

HEARI NG OFFI CER ORTH: Thank you,
Representati ve Mirphy.

THE W TNESS: | guess that you didn't
actually release ne, so | spoke a little bit.

HEARI NG OFFI CER ORTH: Is there any reason
not to excuse Representative Mirphy?

M5. TRIPP. Thank you so nuch. No.
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HEARI NG OFFI CER ORTH: Thank you very nuch.
Well, it is 3:47. Sheila, do we have --
it | ooks as though there are a nunber of names for
the 4 o'clock. Do we have sone of those fol ks on the
pl atf orm al ready?

MS. APODACA: | haven't seen any, and we had
forewarned sone of themthat we may not be in session
this afternoon, so they may not all be in attendance.

HEARI NG OFFI CER ORTH: All right. Thank
you. Do you want to take the first 15 m nutes?

MR. CLOUTIER: We can introduce Dr. Arscott,
and he can start it up. W' ve discuss that we my
need to chop himup a little bit.

MS. APODACA: We do have one in-person
commenter, if you'd |like to take him down.

HEARI NG OFFI CER ORTH: No. W're going to
do 15 m nutes of Dr. Arscott, and then we'll go to
t he public.

MS. APODACA: Very good.

MR. CLOUTIER: I PANMcalls Dr. Rob Arscott.

And, Ms. Apodaca, if you could give
M. Arscott -- would you e-mail himthe hearing
notice so he can log in to the Teans neeti ng.
Ms. Tripp and | forgot to do that.
Ms. APODACA: He's |ogged on and he has the
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per m ssi on.
MR. CLOUTIER: Thank you. All right.
Appreciate it, M. Apodaca.
So we're going to do our best to speed
Dr. Arscott up by having ne ask a few questions and
t hen get out of the way and let himrun through his
presentation with fewer questions from ne.
HEARI NG OFFI CER ORTH: Dr. Arscott, would
you pl ease spell your first and | ast nane.
THE W TNESS: Robert Arscott, R-OB-E-R-T,
A-R-S-C-OT-T.
HEARI NG OFFI CER ORTH: Do you swear or
affirmto tell the truth?
THE W TNESS: | do.
HEARI NG OFFI CER ORTH: Thank you very nuch.
Go ahead, M. Cloutier.
ROBERT ARSCOITT,
having first been duly sworn, testified as follows:
DI RECT EXAM NATI ON
BY MR. CLOUTI ER:
Q Would you please introduce yourself to the
three menbers of the Conm ssion.
A. May | share ny screen? There you go.
Yeah, ny nane is Rob Arscott. |'m here

to offer testinony on behalf of the |Independent
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Petrol eum Associ ati on of New Mexi co.

Currently, my role is as an econom st.
| do consulting work at a conpany call ed Applied
Economi cs in Austin, Texas. Prior to this role, which
|'ve been in for about two years now, | was an
assi stant professor of finance at Syracuse University,
where | taught courses on corporate finance topics and
real estate.

And in a previous life, a long tine ago,
| worked in syndicated | ending at an investnent bank,
and in private equity as an acquisitions associate at
a real estate fund in London, Engl and.

My education, | have a bachel or of
busi ness adm ni stration from Concordia University in
Austin. | have an MBA from Oxford University in the
UK. And | have an MSBA in applied econom cs, and a
PhD in finance fromthe University of Rochester.

Q And very briefly, what do you do at Applied
Economi cs, Dr. Arscott?

A. Yeah, so Applied Econonmics and | regularly
consult on matters related to oil and gas. | would
say the majority of my work over the past little over
two years now has been with various oil and gas
clients, both upstream operations as well as in

m dstream

Page 236

Veritext Lega Solutions
Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com



© 00 N oo o b~ wWw N

O T N R R N T
o A~ W N P O © 00 N O 0o M W N +—, O

Here's a brief little sanple of sone
clients that |I've worked with over the past year.
Some of themare fairly |arge producers. Sone of them
are not so |arge. Kraken Resources, for exanple,
woul d be an exanple, a private equity backed operator
that primarily operates out of the Bakken in North
Dakot a.

Q Thank you. And you submtted direct and
rebuttal testinony in this matter?
A | did.
Q Do you have any corrections to that
testinony?
A. | do not.
MR. CLOUTIER: Al right. W offer
Dr. Arscott's direct and rebuttal testinony into
evidence. And then Dr. Arscott is the sponsor of |PA
and Exhibits 1 through 9 and 29 through 36, which we
also tend to read |I'm hearing officer
HEARI NG OFFI CER ORTH: Thank you. |'I1
pause for a nonent in the event there are objections.
BY MR CLOUTI ER:
Q And fromnow on, Dr. Ascott, I'mgoing to
|l et you take it away. And | may interrupt if | think
sonet hi ng needs clarification, but why don't you go

ahead and talk to the Conmm ssion, at | east about the
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first point you'd like to nake.
HEARI NG OFFI CER ORTH: The exhibits are
adm tt ed.
MR. CLOUTI ER: Thank you. | apol ogi ze,
Madam Hearing O ficer.
(Adm tted: Arscott Direct and
Rebuttal Testinony, |PANM Exhibits
1 through 9 and 29 through 36.)
A. Al right. WelIl, thank you very nuch.

So | guess I'lIl start with this question
as to what is the right anount of financial assurance.
And so |'ve been asked to work on this financial
assurance aspect of the proposed rule.

And in part of my work in this, |'ve
been doing a lot of research on -- |'ve been doing
research into sone of the theoretical, at least in a
perfect rule, theoretical anmount of financi al
assurance, how would you determ ne that.

But it's really based on sonething known
as the judgnment-proof problem which is related to
this concept of limted liability, which is very
| nportant to our capitalist econony. |If it weren't
for limted liability, we would Iikely not have the
| evel of innovation and investnment and entrepreneuri al

activity that we enjoy in this country. It encourages
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people to take risks.

And the dark side of this is sonetines
we run into noral hazard issues, such as this concept
known as the judgnent-proof problem The
j udgnent - proof problem ari ses when you have, in this
case, an operator that becones insolvent. They
decl are bankruptcy, and through bankruptcy protection,
an operator can shirk its responsibility potentially
to properly plug and abandon its wells.

And so the duty to plug and abandon the
wells then falls to the state, at the state's expense.
And this is obviously not an ideal outcone, especially
froma social standpoint. And so we have to cone up
with ways in which we can encourage bad actors, for
exanpl e, to behave |i ke good actors.

One of the ways that we do this is with
a bond. So what the bond does is the bond requires
the operator to put up sone nonetary incentive to
provide for the incentive to plug and conplete the
wel | according to his obligation.

If the operator fails to plug the well,
he'll forfeit the bond. That noney will then go to
the state to aid in plugging the wells. And in
addition to providing an incentive to plug the wells,

this actually delivers noney to the state to help with
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the plugging effort. So in that sense, it's an
efficient way to deal with this judgnent-proof
pr obl em

Now, there is this tension between
econom ¢ growth and public protection. QObviously, the
bond can protect the public fromthe costs of plugging
and abandoning wells that are abandoned by private
I ndustry. But if we set the bond anount too high, it
wll stifle econom c growth.

Now, there is a theoretically ideal

amount of bond protection. And the economc

literature is actually clear on this. It's related to
the expected P&A cost of a well. But actually, the
P&A cost and expectation for a well is actually the

maxi mum bond anmount that, in theory, you shoul d
require.

The reason why the ideal bond amount may
actually not be equal to expected P&A costs is because
operators face a |l ot of other potential deterrence to
defaulting on their obligations to plug their wells.
Sone of those deterrence are non-nopnetary. For
exanpl e, the operator faces a reputational risk if
they fail to honor their obligation to plug wells.

Asi de from non-nonetary consi derations, operators al so

have nonetary considerations related to |lost profit,
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potentially from continued operations.

You can i magi ne an operator that, in
expectation, mght think that they m ght be able to
reap substantial profits fromcontinued operations in
the state. But if they fail to plug their wells, they
may find that they face permt denials fromthe
regul atory authority, in addition to possibly
revocations of their authority to transport oil and
gas in the state. That would effectively end that
operator's ability to do business in the oil and gas
i ndustry in the state and represent a significant
nmonetary cost if he fails to plug his well.

So, in the portfolio of incentives that
the operator faces that would I ead himto honor his
obligation, in some cases, the bond, even a bond in
the full anpount of the expected pluggi ng and
abandonnent expense, may not really nove the needle
much in terns of affecting the operator's decision to
honor his obligation.

So, in that case, the bond anpunt,
what ever the cost of that bond is, would be a pure
cost and not necessarily have any associ ated benefit.
In that respect, the ideal bond anount m ght actually
be considerably | ower than the expected cost of

pl uggi ng and abandonnent.
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Because the ideal bond anpbunt is in sone
ways connected to expected P&A costs, it's inportant
to recogni ze that there's considerable variation in
pl uggi ng and abandonnent costs in the data. For
exanple, the OCD s plugging costs may not reflect
typi cal costs of plugging wells throughout the state.
According to Ben Shelton, the OCD s cost may be
anywhere between 10 to 15 percent hi gher than what
private industry's costs are.

Regardless, if we were to set a bond
ampunt at, say, 150,000 per well, if this is sonewhere
near the average cost for wells in the state, by
definition, the nedian or the average is going to be
set higher than about half of the wells in the state.

Now, to the extent that we're talking
about wells that, in expectation, have plugging costs
that are | ess than 150,000, for exanple, a well that
maybe costs 50,000 or even, let's say, 100,000, a well
that, in expectation, will cost 100,000, we know that,
theoretically, the optimal bondi ng anount should be no
nore than the expected costs of P& ing in the well.
So if a well is an expected cost of P&A equal to
100, 000, inposing a financial assurance burden in the
amount of 150,000 on that well presents an

econom cally unjustified cost.
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We're not necessarily tal king about
forcing operators to fully internalize the costs of
their activity at that point. W' re now inposing a
cost in excess of what is economcally justified.

Now, this can lead to the premature pluggi ng of wells,
which ultimately would |l ead to waste, reserves that
are | ost beneath the ground because we plugged the
wel | prematurely.

There are other sources available to
address the orphan well problem W' ve heard from
several people during this hearing. The OCD
reclamation fund is one such source. There is a
conservation tax of anywhere between .19 percent and
.24 percent that is charged on all hydrocarbons
severed and sold in the state. Depending on oil
prices, either 10 to 20 percent of that revenue is
diverted to the reclamtion fund.

According to the LFC report that was
publ i shed earlier this year, the fund had a bal ance of
60 mllion as at the end of fiscal year 2024.

Al t hough, as we've heard from Representative Mirphy,
that may be significantly higher. | think he said 76
mllion.

There are also federal grants that can

be used to address the orphan well problem According
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to the LFC report, a little over $55 mllion of such
grants have already been used in New Mexico. And
New Mexico remains eligible for a further 111.8
mllion.

So, the proposed rules will |ower the
I ncentives to produce oil and gas in New Mexico. And
| say that because there is an increase to the cost of
production related to the anmount of financi al
assurance that's levied on the operator. To the
extent that that financial assurance is economcally
unjustified, it's too high. And if it's too high,
then it increases fixed costs above what's
economcally justifiable and, therefore, reduces the
I ncentives for operators to continue to produce oil
and gas.

The effects will vary by operator
dependi ng on the types of wells that they operate in
their own financial condition. This one-size-fits-all
$150, 000 per single well is, | would argue, overly
broad because it ignores the default |ikelihood and
cost of default that is unique to each individual
well. In some cases, FA costs will be extrene.

And in these cases, |I'mgoing to nention
two specifically. One is an instance of a cash bond.

The other is this 15 percent threshold that we've
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heard about many, nmany tinmes. So the cash bond is, as
opposed to a surety bond, this is a bond that requires
100 percent collateralization. The operator that is

t aki ng out a cash bond has to put up full $150, 000
today. They may not plug the well for years to cone,
after which they can get the noney fromtheir bond
back only after the well has been verified as plugged
correctly. All the while, the operator is out that
capital. If | have to deposit $150, 000 today, that's
$150, 000 that | don't get to deploy for other

pur poses.

To the extent that we're tal ki ng about
operators of PDP reserves, or proven devel op producing
reserves, those typically have a di scount rate of
about 10 percent per year. So an operator that's
setting aside $150,000 on a cash bond actually faces a
bondi ng cost on an annual basis equal to 10 percent of
that amount. So these cash bonds are actually quite
expensive relative to surety bonds that may have fees
rangi ng between 2 percent and 3 percent.

The other case in which FA costs will be
extrenme, in ny estimation, wll be in cases where the
portfolio of the operator contains nore than
15 percent either marginal or inactive wells as the

proposed rules define them |1'll give you two
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exanpl es after coment.

HEARI NG OFFI CER ORTH: Thank you very nuch.
| thought perhaps before you started your next slide
we could do public comment.

So we have reached another public
comment session. |s there anyone in the room who
would like to -- so, Dr. Arscott, if you would vacate
the wi tness stand.

And, sir, if you would conme up. |If you
woul d say and spell your first and | ast nanme pl ease.

MR. MCQUEEN. My nane is Matthew McQueen,
MAT-T-HE-W MCQU E-E-N

HEARI NG OFFI CER ORTH: Do you swear or
affirmto tell the truth?

MR. MCQUEEN: | do.

HEARI NG OFFI CER ORTH: Thank you. Go ahead.

MR. MCQUEEN:. Thank you, Chair, Menbers of
the Comm ssion. M nane is Matthew McQueen. |'m a
menmber of the New Mexico Legislature. And |I've been
in the legislature for 11 years, and for the past
ni ne years, |'ve chaired the House energy,
envi ronment and natural resources conmttee.

' m here today as an individual, as a
| egi sl ator, to encourage you to adopt a strong and

effective bonding rule. | caught a little bit of the
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testinony and ny col | eague, Representative Mirphy,
and he's on the commttee that | chair.

Il will tell you, | was also at the water
and natural resources committee neeting in Artesia
| ast week. And it was interesting to ne -- the
recommendati on fund was di scussed at sone | ength.
And it was discussed shortly after we di scussed the
liability in un-renedi ated urani um m nes that exist

i n New Mexi co.

To nme, the bonding is -- | describe it
as an insurance policy. | think it is a form of
I nsurance. This is what we will draw on if we ever

need to. Hopefully, we don't need to. But the State
of New Mexico can't continue to leave itself in the
position where it has to clean up after industry when
| ndustry goes sout h.

The reclamation fund is being used. |
support Representative Murphy's legislation to stop
diverting a portion of that fund so we have nore of
t hat fund avail able and that we can ranp up the
expendi tures of that fund. But the reclamation fund
serves a different purpose. |It's different than
bondi ng.

The reclamation fund, in my mnd, is

what we use to plug and abandon wells that have
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al ready been abandoned or already been orphaned. And
the bonding is what we will use in the future,
especially if there is a dowmnturn and a | ot of these
are orphaned at the sanme tinme, whether it's a single
conpany or industry-w de.

And | will say, | hear occasionally that
the small er operators can't afford the bonds. And it
sends a shiver down ny spine because if they can't
afford the bonds, how are they going to plug and
abandon their wells?

And those ny comments. Thank you very
much.

HEARI NG OFFI CER ORTH:  Sheil a, who do we
have on the platfornf

Ms. APODACA: | don't see anybody on the
pl at form

HEARI NG OFFI CER ORTH: If you're on the
pl atformand would like to offer public coment at
this time, please raise your virtual hand. [|f you
have dialed in, you would raise your hand by pressing
star 5. No one?

Al right. Qur next public comrent
session will be at 9 o'clock tonmorrow norning. W
will also have a public comment session Thursday at

9 o'clock in the norning.

Page 248

Veritext Lega Solutions

Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com




© 00 N oo o b~ wWw N

O T N R R N T
o A~ W N P O © 00 N O 0o M W N +—, O

Let's go back to the technical case,
Dr. Arscott. Sorry for the interruption. Please go
ahead.

A. No. Thank you. GCkay. So |'mgoing to nove
back one slide. The issue | was discussing is what |
t hi nk the proposed rules, what effect they'll have on
the incentives to produce oil and gas in New Mexico.

And | think in particular this
15 percent threshold may have a barely significant

distorted effect on the incentives to produce oil and

gas. To illustrate, I'Il give you two exanples. Both
exanples wll be operators with only ten wells.
This first exanple we'll call Operator

A. Operator A has ten wells, eight of which are
hi ghly productive; one with | ow production, but not
mar gi nal, as defined in the proposed rule, and one
| nacti ve. Now t he 15 percent threshold is, again, if
there's 15 percent either marginal or inactive wells
in the operator's portfolio. And as it stands, with
only one inactive well, this operator is currently at
10 percent.

Under the proposed financial assurance
rules, the inactive well will require a single bond in
t he anount of $150,000. But the other nine would

gqualify for a blanket bond in the anmount of $250, 000.
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All in, this is a $400, 000 financi al assurance anmount.
Now, the issue is if the |ow producing

wel |l declines into marginal status, if that happens,

t he operator will have 20 percent of his wells in
ei ther inactive or marginal status. That wll trigger
the 15 percent threshold rule, which will increase the

requi red bondi ng amount to $150,000 on all ten of this
operator's wells. As a result, the financial
assurance anount will increase from $400,000 to

over -- well, to $1.5 mllion.

And | al nost said over, because the
actual increase in the cost mght be nore than, say,
three tinmes as nuch. We've alnost tripled the anount
of bond required. But there is also a secondary
effect in terns of the premuns that this operator may
have to pay on those bonds, because all else equal, if
we increase the anmount of debt or the anount of
bonding required that's extended from say, a surety
provider, that increases the risk to that provider.
And as you increase the risk, a rational provider of
t hat security will charge a higher prem um

And so what you nmay have is not only an
i ncrease in the bond anpunts, but you may al so have a
concomtant increase in the prem uns charged on those

bonds.
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"1l give you a second exanple. W']I
call this Operator B. Operator B also has ten wells,
five of which are highly productive, and five are
marginal. Five of these ten wells would be classified
as either marginal or inactive, therefore triggering
the 15 percent threshold rule.

Under existing financial assurance
regul ations, this operator could have covered its
financi al assurance obligation with a $50, 000 bl anket
bond. However, under the proposed rules, all ten of
this operator's wells would require $150, 000 each.
Again, resulting in a financial assurance anount of
1.5 mllion.

There are two aspects of this that |
would like to point out. In reference to Operator A,
who had nine -- or rather eight highly productive
wells, in conparison to Operator B, which has only
five highly productive wells, both of these operators
are charged the sanme anmount of financial assurance.

To the extent that marginal wells are
argued to be nore risky froman orphaned-wel |
perspective, which to be clear, |I'mnot saying one way
or the other, although that is the inplication, |
beli eve, we have two portfolios that vary in their

risk in ternms of producing orphaned wells and yet they
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have the identical anount of bondi ng assurance.

| think it's worth asking how we think
operators will respond to this 15 percent threshol d.
As the previous two exanpl es have shown, there is a
significant incentive to i mediately plug or sell
these margi nal wells.

In the case of Operator A who had a
| ow- produci ng well that was declining into marginal
status, incentive to plug that well that is not yet
mar gi nal before it gets to marginal status. The
i ncrease in financial assurance as a result of the 15
percent threshold presents a very large increase to
the fixed cost of operating wells. Therefore, | would
expect operators to expend consi derable effort in
order to plug these wells before they can cause the
cost to the operator to skyrocket because of the
$150, 000 bondi ng requirement on every single one of
the operator's wells.

Utimately, | think this will lead to
premat ure pluggi ng. Because we have to ask oursel ves,
how will this operator get rid of these nmarginal
wel |l s? Maybe you could try to sell them | don't
t hink there would be a market for these wells, because
any likely buyer would face the same concerns about

the 15 percent threshold. Therefore, it is highly
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| i kely that these marginal wells would all be
premat urely plugged.

I n of why increasing financial assurance
woul d affect the economic life of a well, I"mgoing to
give you guys a picture. This is |IPANM Exhi bit 2.

And what |'m show ng here is noney on the vertical
axis, and tinme on the horizontal axis.

The declining curve that starts out very
hi gh and declines over tine becones very |low and the
sl ope becones shallower, is ny sort of rough
approxi mation of the net inflow produced froma well
over tinme. So as the volune of production declined
over time at a constant assuned price, we get this
curve that captures our net inflow neaning the anpunt
of hydrocarbons produced nultiplied by price m nus any
vari abl e costs associated with that production.

In addition to this curve that
represents the net inflow fromthe well, |I'm al so
showi ng a horizontal line that I'"mcalling fixed
outflow. These represent the fixed costs associ at ed
wth the well. These are the costs that you have to
pay every nonth regardl ess of how nmany barrels you
produce. So things like |Iabor and electricity and
al so financial assurance.

To the extent that the financi al
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assurance that's proposed in this proposed rul emaki ng
woul d | ead the financial assurance costs in this well,
in this exanple, to exceed the economcally justified
anmount of financial assurance, those costs would

i ncrease the fixed outflow Iine up, holding everything
el se constant. It nust be the case at the point at

whi ch the net inflow curve crosses below this fixed
outflow | ine would nove to the left.

This is an inportant point, because when
this curve, this net inflow curve, falls bel ow the
fixed outflow line, the well starts producing at a
|l oss. So it's about that point that the operator
woul d find an economic incentive to plug the well, not
necessarily exactly that point because there's sone
auction value in the well. Who knows? Maybe
commodity prices will increase tonorrow. But
generally, this is about the tinme that an operator
would find it froma purely econom c perspective
advant ageous to plug the well.

So havi ng established that the econom c
life of oil and gas wells will be shortened by the
proposed rule, |'ve asked nyself this question: What
woul d have happened had we applied this rule several
years ago? Because | think, based on what | believe

the incentives are for operators in terns of avoiding
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the 15 percent threshold, | think that it would be
highly likely that a ot of marginal wells would be
pl ugged prematurely.

And so | | ooked at June of 2017 in the
data supplied by Enverus. |'mlooking at vertical
wells only. And in this nonth, June 2017, | applied
the definition for marginal well status to every
single one of these vertical wells in New Mexico. And
| collected all of the wells that woul d have been
categorized as margi nal under the proposed rule, and
there is about 7,800 of these, exactly 7,844 of these
wel | s.

A great majority of themare listed in
row 1. Row 1 through 6, as you decline down the
table, increase in ternms of the anount of barrels of
oi | equival ent produced on a per well basis.

So the top row consists of all marginal
classified wells in June 2017 that ultimtely went on
to produce next to nothing. And there are quite a few
of these wells. In fact, there's 6,260 of them
Col l ectively, these 6,260 wells produced only 418, 000
barrels of oil equivalent in the seven years after
June 2017. So pretty much none of these return to any
sort of neaningful production. Now, a nunber of these

have actually been plugged in the years since. In
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fact, of those 6,260, 2,561 have already been plugged.

As we nove down the table, |'m
categorizing wells into buckets according to how
productive those wells are. In the second row, this
consists of wells that went on to produce between
1,000 and 5,000 barrels of oil equivalent. 1In total,
when you think about aggregating these 892 wells on
row 2, they cunul atively, over those seven years,
produce alnmost 2.3 mllion barrels of oil equivalent.

This gets larger and | arger as you nove
down the table. |If we |look at the last row, these
woul d be the nost prolific of these wells. There's
only six of these wells, but these six wells went on
to produce over a mllion barrels of oil equivalent.
Again, this all would have transpired after the point
at which these wells would have been characterized as
mar gi nal .

G ven the incentives that | think
operators would have with regard to should | plug this
well | think that's entering into margi nal status,
because it has the threat of dramatically increasing
the financial assurance burden on the entire
portfolio, given the 15 percent threshold, | think
there's a strong incentive to plug margi nal wells.

Had these wells been plugged prematurely, we never
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woul d have realized this production.

Some specific exanples of the wells in
this data set. Here is one, the San Juan 36 Unit 407.
You can see here, it's got a fairly -- it alnost |ooks
| i ke the classic arc/decline curve. For decades, this
well was very, very consistent. You can see there was
a brief cessation of production, though, right at the
poi nt where -- | think this was about June 2017, in
which it was characterized as margi nal because there's
about a year where it didn't produce anything.

Now, that obviously was a brief
cessation in this overall consistent period of
production. And it may be that this well would have
returned to production and woul d not have been
premat urely plugged. Although you have to consi der
the fact that the likelihood that it would have been
pl ugged is nuch higher than it would be absent the
15 percent threshol d.

Ot her exanples include the federal G 1
well. This alnost |ooks like a poster child of a well
that should be plugged. If you were to look at this
i n June of 2017, you can see that the production had
been declining for a long period of tinme. 1In the few
years precedi ng June 2017, not only was the production

extrenely low, but it was erratic. It may have been
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determ ned that this is a well that should have been
pl ugged. And yet, with some stinulation, this well
has gone on to become a prolific producer.

Anot her exanple, this one is al nost
certainly involved in a CO2 flood, but has undergone a
couple different rounds of stinulation. You can see
at nultiple points inits history it would have been
classified as margi nal and, again, the |ikelihood of
It being prematurely plugged cannot be ignored.

It's something that | think is visually,
at least for ne, convincing that -- there are a | ot of
different stories here behind where a well -- a well's
I ndi vidual story in terns of what brought it to
mar gi nal status. | don't think it's a uniform
categorization. | think there's a lot of variety in
the types of wells that you find categorized as
mar gi nal .

And certainly in these cases that |'m

show ng you, these are wells that should not have been

pl ugged at those tinmes. 1'Il give you one | ast
exanple. This is the Scott 2A well. This is operated
by San Juan Resources, a small independent operator.

San Juan Resources purchased this well
right at the bottomof that first hill. Right at the

poi nt where it would have been cl assified as margi nal,

Page 258

Veritext Lega Solutions
Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com



© 00 N oo o b~ wWw N

O T N R R N T
o A~ W N P O © 00 N O 0o M W N +—, O

It had effectively ceased producing entirely, San Juan
Resour ces purchased the well, brought it back onto
production, and it's been producing at a stable rate
ever since.

So again, exanples of marginal wells
t hat have plenty of productive potential in the nonths

and even years after which it would have been

classified as marginal. The effects of these proposed
rules, | think, wll disproportionately affect snall
oper at ors.

Now, in order to nake this a little bit
nore clear, I'mgoing to give you guys this table
here, which is | PANM Exhi bit 8.

In this table, I've taken ny Enverus
data, which, again, is a subset of vertical wells
only. But here, I'mlooking only at the vertica
wells in nmy sanple that are either on state or private
fee | ands as of Novenber 2024, which is where ny data
ends.

Now of these 376 operators identified in
the data, |'ve ranked them according to how many wells
each operator operates. So the first rowis the very
smal | est of these operators. There are 61 of these
operators, each operating a single well. So in

conparison to the total nunber of wells that we've
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been tal ki ng about here, | know M. Purvis has
menti oned 63,000 wells, we're tal king about a very,
very small amount of wells in terns of the grand
schene.

|"moffering this table as a way to
il lustrate how the proposed rule can be sonmewhat
regressive in terns of actually producing financi al
assurance burdens that are particularly high on the
smal | est operators and |l ow for the | argest operators.

For these 61 operators that operate a
single well, the average bond per well under the
exi sting rules was about $39,000. Under the proposed
rul es, the average would be $150, 000; again, because
the rules require a uniform single-well bonding
requi renent of $150,000 per well. It represents a
very significant increase in the actual bondi ng
anmount, but again, the costs associated with the
bondi ng proposal here may actually be nore than just
the nultiple increase in the anmpbunt of the bond
because this may coincide with an increase in the
bondi ng prem um charged on those bonds.

As we nmove down the table, we get to row
2, it's operators that operate between two and ten
wells. There are 130 of those operators. You can see

t heir average bond per well increases from al nost
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28,000 to a little over 100, 000.

As you nove down the |ist, you get
| arger and | arger operators in terns of the size of
their portfolio. However, | want to rem nd you that
this is only for vertical wells. And the |argest
operators, take the |last row, for exanple, operators
with nore than 500 wells, these are sone of the
| argest operators in the state, they al nost certainly
have | arge nunbers of horizontal wells, for exanple,
t hat woul d not be included in this data.

Nevert hel ess, the table hopefully nakes
clear that the proposed rul es disproportionately
affect the smallest of the operators out there.

Continuing on this thenme, 1'd like to
maybe do a little bit of an exanple, sort of a toy
exanpl e, thinking about what would be the percentage
I ncrease to the fixed operating costs for wells, given
various |levels of these operating expenses.

Goi ng back to ny earlier picture of that
straight, flat, fixed outflow |ine and the declining
curve representing net inflows, we know that the
decision to plug the well occurs about where the net
i nfl ow neets the net outfl ow.

And so the wells that we shoul d expect

to be the npbst sensitive to increases in the financi al
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assurance costs should be wells that have fixed costs
extrenely close to their net inflows. So this table
provi des a sort of toy exanple for various bond pren a
and vari ous | ease operating costs to show you what the
percentage i ncrease woul d be over the base case |ease
operating expense that operators would face for these
wel | s.

' mgoing to assune an increase in
average bond amount per well of 110,000. |[|'m choosing
t hat because that is the increase associated with the
nost sensitive of the operators in ny previous table.
That is the 61 operators, each operating a single
well. I'mreally asking what woul d happen to their
| ease operating expenses if they were to pay the
proposed financial assurance burden at various rates
of return.

So starting inrowl, I'mgoing to
assunme that the bond required rate of return is
10 percent, which, again, would probably be consi stent
with a cash bond. Again, if we're thinking about an
operator that has a 10 percent cost of capital, which
is fairly typical, there are studies done by -- sorry,
not studies, but surveys done by the Society of
Petrol eum Eval uati on Engi neers, annual surveys that

ask, anobngst other things, what types of discount
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rates do people assign in valuing various categories
of reserves. For proven devel oped and producing
reserves, PDPs, the npbst common di scount rate is

10 percent. And so this is very typical, | think, of
what nost operators would actually face in terns of
the cost of capital.

As you nove down the table, the bond
prem um declines until eventually you get to
1 percent. Now, for nost operators that satisfy the
financi al assurance obligation through a surety bond,
they' re paying prem uns on the order of 2 percent to
3 percent. But again, | want to caution that if we're
going to increase the amount of financial assurance,
it could be that the bond premumis going to increase
along with the amount of bond face value that's
requi red of these operators.

Nevert hel ess, | want to calcul ate the
percent age i ncrease above the base | ease operating
expense, assunming three different scenarios. |In one
scenario, which is colum 4, I'mgoing to assune a
| ease operating expense of only 1,500 per nonth. This
Is extrenely low. This is an amount that was quoted
to me fromone of six operators | interviewed. | also
was quoted amounts of 2,500 a nonth and 5,000 a nonth.

The | ease operati ng expenses typically
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for oil wells will be much higher than this. In fact,
there may be gas wells that have higher |ease
operating expenses as well. But these three give us
at | east a rough approxi mati on of what the effect
woul d be on the percentage increase above fixed costs
for the smallest, nobst sensitive operators.

At a rate of return of 10 percent in
colum 1, this amount of bonding increase, given a
| ease operating expense of $5,000 per nonth, would
represent an 18 percent increase above base case fixed
operating costs. If we're tal king about an operator
that has a margin of 15 to 20 percent, this represents
al nost all of the profit margin on the well.

Now, as we nove down the table, we m ght
think about if this operator is paying a prem um
between 2 and 3 percent, let's say 2 percent, that
same $5,000 a nonth LOE, the increase in financial
assurance, would represent only a 4 percent increase.

And so the point of this table is really

to illustrate that the sensitivity in terns of how we
think that the -- or how | think the proposed
financial assurance will affect operators, it's going

to be operators that face very high bond prem um
per haps operators that are only posting cash bonds

because their cost of capital then becones their cost
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of bonding. Not only is it about the rate of return
on the bond, but it's also a function of the well in
ternms of how costly it is to continue operating that
wel | .

So, the conclusion fromall this is that
the operators that are going to be the nost affected
are likely going to be snmall and potentially
financially constrained. Financially constrained
operators are highly likely to have no recourse other
than a cash bond. They likely do not have the
resources required to access the surety bond narket.
These woul d be operators that have very little working
capital, have very limted access to debt narkets,
very little collateral with which they can post secure
| oans and bonds. These are the types of operators
that will be facing the highest increase in the
financi al assurance cost.

And to the extent that these are the
nost financially sensitive operators in the sanple, ny
concern would be that the proposed rules nay push sone
of these operators into financial distress and
possi bly bankruptcy. |If there is no accommdation for
financially constrai ned operators in the short run, ny
concern is that responsi ble operators may be rendered

I nsol vent because of the increased financial assurance
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demands. This may ultimately, potentially, reduce the
amount of private funds avail able for plugging.

" mgoing to pivot here. Nunber one,
' mamazed that | -- | think | speed ran through that.
| was a little thrown. But | would like to get into
my rebuttal points at this point.

To begin with, I would like to address
this notion of holdback that has been sponsored by
M. Purvis. M. Purvis has tal ked about this concept
of hol dback, which he characterizes as when a wel
reaches a point inits |life cycle where the anount of
expected cash flow in the future equals the anount of
plugging liability that will eventually have to be
paid in connection with that well.

And so there are a couple problens with
this. They're all rooted in this concept called the

"time value of noney," which is central in finance.
This time value of nobney concept could be sumred up in
one sentence, and that's that: A dollar tonorrowis
worth | ess than a dollar today.

And when you think about it, this has to
be true. |If, for exanple, you could deposit a dollar
into a savings account with no risk, let's say that
t he savings account pays you 5 percent in a year. In

one year's tinme, your dollar would grow to becone a
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dol l ar and five cents.

Therefore, a dollar today cannot be
worth a dollar tomorrow. It's worth a dollar and five
cents. And this idea that noney has a tine value is
critical in how we val ue assets of all types.

Now, hol dback ignores the tinme val ue of
noney because it adds cash flows from various peri ods
In time together w thout making the proper adjustnent
to account for the tinme value of noney.

In sone sense, it's worthwhile to think
about why you can't do this. |'ve already sort of
described intuitively froma mathemati cal standpoint
that a dollar today would be worth a dollar and five
cents a year fromnow But | would really suggest
that you think about it in terns of noney having tine
units.

A dollar a year fromnow is denom nated
in time units a year fromnow And just like it
doesn't nmake sense to add a U.S. dollar to a Canadi an
dollar, it doesn't nake any sense to add a doll ar
today to a dollar tonmorrow. They sinply cannot be
added together with any econom c sense.

The way to think about plugging
decisions in ternms of the expected value or the

expected future cash flows on a well is actually the
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net present value, or NPV. |I'mgoing to argue that
this is the right way to think about when to tine the
pl uggi ng and abandonnment of a well.

And so what |I'm showi ng you here is a
pl ot of the NPV as a function of the time until a well
I s plugged and abandoned. In this sinple exanple,
we're going to assume the plugging cost is normalized
at negative 100. And so if you decide to plug the
well imediately at tine zero, all the way over at the
| eft side of the chart, the NPV is worth negative 100
because you have no cash flows from operating the
well. Instead, all you have is the negative 100 in
pl uggi ng cost.

As you wait to plug and abandon the
well, you will operate the well, presumably collecting
sone positive net inflows fromthe sal e of
hydr ocar bons, | ess your fixed cost. And if you do
this long enough, the NPV grows and grows and grows
until eventually you get to the top of the hill.

If you plug the well before you get to
the top of the hill, you're |eaving profitable
resources out in front of you. You're plugging too
early, premature plugging. |If you wait too |ong, you
will have entered a state where you start to operate

the well at a loss, and this starts to chip away at
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the net present value of the well.

And so when you're thinking about a
val uation exercise to determ ne mathematically when is
the right tinme to plug and abandon the well, it's not
by addi ng cash fl ows together inter-tenporally wthout
any regard for the tinme value of noney, it's by using

the proper tinme value of noney technique to calculate

the NPV and find the top of the hill. In this case,
the optimal tinme to plug and abandon the well is about
12 years.

" mgoing to work through a few
exanples. W'Il|l start with the sinplest one. And
this is actually fairly simlar to M. Purvis' exanple
in his direct testinmony in which we have an asset that
produces a positive 25 mllion and ultinmately has a
pl uggi ng expense of negative 25 mllion. 1'magoing to
sinmplify this as nuch as possible.

So I'"'mgoing to say you're going to get
positive 25 mllion today and you're going to plug the
well in exactly a year for negative 25 mllion. So
this well would be in hol dback because negative 25
mllion plus 25 mllion is zero.

" mal so going to assune a return on
savi ngs equal to 10 percent, which, when we're

t hi nki ng about PDPs, operators with PDPs, a 10 percent
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di scount rate again is pretty typical. This well is
i n hol dback, but it doesn't have no value. WM. Purvis
has said that a well in holdback is a liability. I'm
going to show you that it's anything but.

Not only is this not a liability, it has

consi der abl e val ue. And it has to be the case because

i f you take that positive 25 mllion and you deposit
It at your rate of return of 10 percent, in exactly
one year, it will grow by 10 percent of 25 mllion or
2 and a half mllion dollars.

So at the end of one year, you're going
to end up with positive 27.5 mllion, at which point
you pay the 25 mllion in pluggi ng expense and you're
left with a surplus of 2 and a half mllion dollars.
It cannot be the case that this is a liability. This
i s a val uabl e asset.

Let's look at a slightly nore
conplicated exanple, but the same rules apply, the
sane concepts apply. This, again, is going to add
$25 mllion in positive cash flows, but this tine
I nstead of comng at one lunp sumat tine zero, |I'm
going to spread this out over time, simlar to an oil
well where it's declining over tinme until eventually,
in year five, you have to pay the negative $25 million

I n pluggi ng expense.
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This well, again, is in holdback because

i f you add up the positive 25 mlIlion in green cash
flows, they equal exactly the negative 25 mllion in
pl uggi ng expense. While this well is in holdback, I'm

going to show you again that this well actually does

have consi derable value. And |I'm going to show you a
couple of these tables, and so I'mgoing to invest a

little bit of time to walk through this table.

This i s | PANM suppl enental Exhibit 30,
and what |'m showi ng you here is a table that tracks
t he bal ance of an investnment over tinme. As you walk
down the table on colum 1, you're keeping track of
which year it is, starting in year one and then
eventually ending up in year five at the bottom of the
t abl e, our begi nning bal ance, we start at zero
dollars. Qur growh in savings, because we started
with zero dollars, is zero dollars.

But in year one, we get to the third
columm, or rather the fourth colum, where we invest,
or withdraw -- in this case we invest the $10 mllion

positive cash flow we received fromoperating the

wel | .

"' mgoing to wal k back to that picture
one nore time to show you that 10 mllion. That's
that first green bar over on the left. It's a
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positive 10 mllion in year one, then it declines to
7 mllion in year two, and 5 mllion in year three,
3 mllion in year four.

When we go back to this table, you can

see in that colum where, in row one, we have positive

10 mllion. If we walk down that colum, we see those
positive cash flows, 10 mllion in year one, 7 mllion
In year two, 5 mllion in year three, 3 mllion in

year four. Then ultimately, at the end of year five,
we pay our negative 25 mllion dollar plugging
expense.

The trick here is to notice what happens
al ong the way, because before we have to pay that
negative 25 mllion, we have a series of positive cash
flows that we've been able to invest at sone positive
rate of return; in this case, 10 percent.

So in the first row, we start with a
zero bal ance, we make our first deposit of 10 mllion,
our ending balance is 10 mllion. At the begi nning of
year two, we start with the previous year's ending
bal ance, $10 million, and now we have our first
I nstance of a growth in savings. Because we earned
10 percent on our noney, we're going to earn
$1 mllion over that year two.

To this $11 mllion, we're going to add
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the $7 mllion fromoperating the well, to ultimtely
end up at $18 million as our ending bal ance at the end
of year two.

That bal ance carries forward to the next

row down, where the beginning bal ance starts at 18

mllion. This tinme our growth in savings is
10 percent tinmes 18 mllion, or $1.8 mllion. To
that, we add the $5 mllion fromoperating the well in

t hat year. Now we get an endi ng bal ance of
$24.8 mllion.
And we keep doing this until eventually
we get to year five, and in year five, we have a
begi nni ng bal ance of a little over $30 nmillion. W
accrue interest or growh in savings of a little over
$3 million on that balance. And then we pay the
plugging liability of 25 mlIlion. But at the end of
t he day, after we've paid the plugging liability, we
end up with a surplus of a little over $83 nmillion.
So again, we have a case in which we
have a well in hol dback, which M. Purvis, again,
defines as a liability; by definition, sonmething that
has no value. And yet, it has considerable value, in
this case over $8.3 million, five years fromnow. Now
that surplus of $8.3 nillion, that only arrives in

exactly five years, right, because we have to get to a
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poi nt where we actually pay all the cash flows, right,
we pay the pluggi ng expense, we've collected the cash
flows fromoperating the well for these five years.

How does this surplus in five years tine
relate to the net present value that | was trying to
convince you is the way to think about valuing the
well? Well, it turns out that the net present val ue
I's the amount of noney that we woul d have to deposit
today in order to end up with exactly $8.3 mllion
five years from now.

| can show you that wi th another table.
So if we start in year one and we deposit the net
present value of 5.1 mllion, and then we make no
i nvestnents at all -- so we're not thinking about the
sane exanple where we have positive cash flows, we
deposit into the account over tinme. This exanple,

we' re not making any other investnents other than the

initial investnent of the NPV 5.1 mllion. If we do
that at our 10 percent rate of return, we wll end up
with $8.3 mllion in surplus, the exact same surplus

fromthe project we just |ooked at.

And so that's really what the NPV is.
It tells us in today's dollars what the expected
surplus is associated with the project.

So again, we've got a project that is
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not a liability. 1In fact, it's an asset that any
rati onal buyer in the nmarket would be willing to pay
$5.15 mllion for.

Staying on this topic, again, sort of
usi ng these tables that we sort of invested a little
bit of time in figuring out how they work, let's ask
sone ot her questions that have to do with the tine
val ue of nobney and the expected pluggi ng expense.

One question m ght be, how nmuch npney do
we have to set aside today in order to nmake sure that
we cover that $25 million five years from now?
Because if we go back to ny original picture with the
NPV in terns of what is the optimal time to plug the
well, if we have an estimate of when we think that is,
we could plan for it. W could set aside noney for
it.

Question is, how nmuch would we have to
set aside today? You have the savings rate of
10 percent. Turns out we would only have to set aside
$15.5 mllion. That's the beginning bal ance
I nvestnment in year one in this table, which is | PANM
suppl enental Exhibit 32. [If we deposit that anount,
and it grows at a 10 percent rate of return, we wl|l
end up with exactly 25 mllion, the exact anmount we

wll need to nmake sure we can plug that well .
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And as this relates to the optiml or
| deal , theoretical ideal, financial assurance bondi ng
anmpunt, again, we see that there is another reason why
we woul d expect that the ideal bonding anmount shoul d
fall short of the expected cost of plugging and
abandoning the well. In this case, our expected P&A
cost is 25 mllion, and yet, because we have a
positive rate of return on our savings, we only have
to set aside $15.5 nmillion today in order to satisfy
t hat obligation.

Now, | have played a little bit of a
trick on you, because 10 percent rate of return is an
appropriate cost of capital for a risky business.
This assunes that the operator can take that noney and
redeposit it into his own operations, but those
operations are risky. So to the extent that | nmay be
exaggerati ng somewhat the anount of nobney you have to
deposit today in order to satisfy that future
obligation, it could be that I'mignoring sonme of the
risk inherent in this 10 percent rate of return, and
t hat may be true.

So let's do the sane exercise, except
this time let's conpletely renove risk fromthe
equation. \What if we, instead of deploying that 15

mllion into our own operations at a rate of return of
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10 percent, let's think about what if we deposit it in
treasury bills or a risk-free rate of return. This
way our noney is going to grow at 4 percent, and |

| ooked this up a couple nonths ago when | wote ny
testinmony, and it turns out not nuch has changed in
treasury yield since. The ten-year treasury yield is
still about 4 percent. So this is actually a
realistic, risk-free rate of return

I f we deposit $20.5 million today

risk-free in treasury bills, we will end up with the
$25 mllion we need to plug the well in five years?
So again, even absent risk, it is still the case that

the opti mal anmount we need to set aside today to cover
future pluggi ng expenses is strictly |ower than the
expected val ue of P&A costs. And that's just because
of the tinme val ue of noney.

There is one | ast exanple I want to
provi de because the | ast exanple | gave you assuned
t hat we have an operator that actually has $20 nmillion
to set aside today to cover that future cost, which as
we' ve heard from nunerous people, and as |I've tried to
suggest as well, that we have a nunber of operators
that are financially constrained. And this neans that
their financial resources are |imted, and we

shoul dn't expect that they have that type of liquidity
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that they can punp that anmount of noney down ri ght
now.

So let's relax this even further, again,
keeping the risk-free rate of return, so we've got no
ri sk here whatsoever. Instead of having to deposit
anything right now, let's just use the cash flow from
operating the well to self-finance the plugging

liability at the end of five years. W invest the $10

mllion fromoperating the well in year one, that then
grows. We invest the $7 million that we get from
operating the well in year two, that then grows and we

keep doing this.

We could self-fund the liability at a
risk-free rate of return and still end up with a
surplus of $3.1 nmillion at the end of five years.
Again, this is a well that would be characterized as a
liability, it is in hol dback.

And this is enmblematic of why this
noti on of hol dback should not be relied on in any
matters concerning the value of oil and gas wells. It
shoul dn't be used as a nmeasure of determ ning the
optimal time to plugging and abandoned wel |, because
it's divorced from fundanental econom c principles
regarding the tinme val ue of noney.

l'd like to say a little bit about what
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| think would be practical limtations to avoiding the
proposed 15 percent threshold. M. Purvis has
testified that over 52 percent of operators in

New Mexico are already in breach of the 15 percent
threshold. This strikes ne as a |ot of operators, and
so to the extent that we think that operators would
have no trouble in adapting to this policy, half of
operators in the state is a |large nunber. [|'m not
necessarily confident that all of them would be able
to adapt in tine.

This is to say nothing of the permtting
processes that are involved, the availability of
pl uggi ng services. All of this likely limts the
number of wells that could be plugged in short order.
And, of course, if we're going to credit operators
with an ability to adapt to the proposed rules, |
believe they'll do so by prematurely plugging their
margi nal wells in order to avoid the steep FA cost
I ncrease associated with the 15 percent threshol d.

Al'l of this should be adm nistratively
burdensone, because, of course, plugging wells
necessarily nmeans they have to be inspected, and all
of this takes tinme and resources.

Anot her aspect of the proposed rul e that

| think mght be difficult to inplenment in terns of
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feasibility, the definition of marginal well, as
you've heard, is a two-pronged inquiry.

It's the nunber of production days, does
it produce | ess than 180 days a year, and does it
produce fewer than 1,000 barrels of oil equivalent in
a year. This is a graph show ng these two di nensions
in M. Purvis' testinony. And he's got sone
col or-coding here to identify marginal wells in blue,
and in purple we have sonme no-beneficial -use wells,
and so on and so forth. Although the wells in bl ack,
presumably, are wells that would not be classified as
mar gi nal .

Now, | | ooked at this picture, and one
thing junped out at ne, looked a little bit strange,
and | highlighted these, what appear to be vertical
lines with some red arrows just to draw your eye.
This type of bunching, where we see alnost really
vertical lines throughout the data, as you nove from
right to left or left to right, these bunching occur
al nost exactly at intervals of 30 or 31 days, right?

So 30, 31, 60, 61, 62, they are al nost
certainly the nunber of cal endar days in a nonth,
which this tells me that there's al ready considerable
| eeway in how operators are able to report this data.

Now, if you are going to adopt a rule that requires
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that you need to depend on an accurate neasure of the
number of production days, this may be quite difficult
to nonitor.

And this type of bunching tells ne that
this rule may actually serve to help to weed out
honest reporters who will not fudge what they tell the
departnment, the Division, as opposed to bad actors
who, by definition, would have | ess m sgivings from
m sl eadi ng the departnment -- Division, excuse ne,
al ong the di mension of the nunmber of production days.

And so ny concern is that this may not
catch the bad actors we're concerned about, and may
actually weed out honest, responsible operators at the
same tine.

Lastly, this is a chart from-- | know
this is credited to the Interstate G| and Gas Conpact
Comm ssion, but | believe | pulled this from one of
the Departnment of Interior's annual reports,
regardl ess. The source of the picture is the | OGCC.
And what this shows us here is the recent trend in
docunent ed or phaned wells.

And |'m going to argue that the recent
trend is alnost certainly policy-induced as opposed to
any real indication of the physical nunber of orphaned

wells in the United States.

Page 281

Veritext Lega Solutions

Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com




© 00 N oo o b~ W N P

N T T N N T e e e R R R N T e
o A W N P O © 0O N O 0o~ W N +—» O

So if | can draw your attention all the
way to the right side of the plot, in 2024 we have
141,000 and al nost 142, 000 orphaned wells. If you
wal k back to the left, the next data point is 131, 000
orphan wells, and that's in 2021. So pretty
significant increase, right? W're increasing by
about 10, 000 over a three-year period.

But the real increase occurs between
2019 and 2021. 2019, we have a count of 61, 246
or phaned wells, and by the tinme you get to 2021, only
two years later, you're all the way up at 131, 000
pl us.

Question is, why do we see this steep
I ncrease? Again, this is the amount of docunented
orphaned wells. There is a pretty unfortunate data
vi sual i zation cardinal sin here which is not nmaking
the units of one of your axes consistent.

| want you to | ook at the |eftnpst data
point, the 49, 743. Based on the nunmber of years that
el apsed between the 2019 nunber and the 2024 nunber,
you m ght expect this |leftnost val ue woul d be
somewhere around 2010, and yet it's 1992. So the
X-axis here is not uniformin terns of spacing.

VWhat this graph actually tells us, as

opposed to a recent trend, and this is between 1992
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and 2019, so al nost a 30-year period, the nunber of
docunment ed orphaned wells is relatively flat,
fluctuating between 49,000 and 62,000. It's only in
the | ast couple of years, especially between 2019 and
2021, that we've had this large increase in the nunber
of docunmented wel | s.

And |'m going to argue the nost |ikely
reason for this is it's policy-induced. There are
federal grants earmarked toward addressing orphaned
wells at this tine. If we go back to the passage of
the BIL, the Departnment of the Interior has grants
that they're going to award states based on need. And
so there is an incentive at the state level to
docunment as many orphaned wells as possible at this
time, and that could go a | ong way toward expl ai ni ng
why we see the recent trend.

And to the extent that people have been
citing this trend as an indication of sone future
continuation of this trend, | would hesitate sonewhat.
| would argue that, because this is likely
policy-induced, there isn't as nuch reason to expect
that this trend is going to continue.

MR, CLOUTIER:. Madam Hearing O ficer, that
concludes Dr. Arscott's direct and rebuttal

testinony. We're right at 5 o' clock. | would
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anticipate he's got about 15 m nutes of surrebuttal.
So I don't know what we want to do with our tinme.

HEARI NG OFFI CER ORTH: | think we want a
break now.

MR. CLOUTIER: That's what | thought.

HEARI NG OFFI CER ORTH: Well, we've actually
been going two hours.

MR. CLOUTIER: Yes. That's fine. |I'mjust
not in charge, so | don't want to presunme that | am

HEARI NG OFFI CER ORTH: Thank you so nuch.

Al right, we'll resume at 9:00 in the
norning and we'll start with public conmment and then
we'll do your surrebuttal.

THE W TNESS: Okay. Thank you very nuch.
HEARI NG OFFI CER ORTH: Thank you so much.
(Proceedi ngs adjourned at 5:00 p.m)
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AFFI RMATI ON OF COWPLETI ON OF TRANSCRI PT

|, Kelli Gallegos, DO HEREBY AFFI RM on
November 4, 2025, a hearing of the New Mexico QO
Conservation Comm ssion was taken before nme via video
conference.

| FURTHER AFFIRM that | did report in
st enogr aphi ¢ shorthand the proceedings as set forth
herein, and the foregoing is a true and correct
transcript of the proceedings to the best of ny
ability.

| FURTHER AFFIRM that | am neither enpl oyed
by nor related to any of the parties in this matter
and that | have no interest in the final disposition

of this matter.

: )
Kelli Gall egos
VERI TEXT LEGAL SOLUTI ONS

500 Fourth Street, NW Suite 105
Al buguer que, New Mexico 87102
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