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CHAIR CHANG. Good nmorning. The tine is 9:

00 on

November 13, 2025. M nane is Albert Chang, | amthe Chair

of New Mexico's Ol Conservation Conm ssion. Noting the

time, | call this meeting to order.

I f Commission Clerk could please call the roll.

COW SSI ON CLERK: Good nmorning. Roll cal
Comm ssi on. Conm ssi oner Anpomah.

COW SSI ONER AMPOMAH:  Present.

COW SSI ON CLERK:  Conmmi ssi on Chair Chang.

CHAI R CHANG. Present.

COW SSI ON CLERK:  Conmi ssi oner Bl oom

COW SSI ONER BLOOM  Present.

COW SSI ON CLERK: We have a quorum

of the

CHAIR CHANG. We have a quorum | will then

proceed to the Agenda for today's nmeeting. There has been

shared with the Conmm ssioners m nor nodifications to the

Agenda that was earlier published. | reconmend that we

include an itemto discuss comm ssioner availability and

schedul i ng of the Decenber neeting, and al so m nor reordering

of the cases set for status conference. Moving case nunber

25700 up to the second case to be heard. |If that is

acceptable to the Conm ssioners, may | have a Mdtion to Adopt

t he Agenda as anended?
COWM SSI ONER BLOOM M. Chair, | so nove.

COWM SSI ONER AMPOVAH: M. Chair, | second.
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CHAI R CHANG. Thank you very nuch. |Is there any
opposition? Wthout objection. So ordered.

(Court Reporter - due to renote setup - cannot

di sti ngui sh who is speaking)

CHAIR CHANG. Are the parties all right if we
di spense with court reporter transcription until we get to
the Agenda itens of the status conferences, because | don't
think you need a court reporter for us to discuss approval of
nmeeting mnutes, right? |Is there any objection?

(Di scussi on regardi ng record noving forward)

CHAIR CHANG. If | recall where | amin the Agenda,
| believe we were about to proceed to the discussion of the
nmeeting m nutes for Septenber 18th and 19th. Have
Commi ssioners had a chance to review the Septenber 18th and
19th meeting m nutes?

COWM SS| ONER BLOOM M. Chair, | was not present at
those neetings, so | will abstain fromvoting here.

COW SSI ONER AMPOVAH: | was al so not present for
this meeting, but | can...

CHAIR CHANG. Do you have any additions, changes to
the m nutes? Commi ssion Counsel can weigh in on this, but |
believe nmenbers are allowed to vote on neeting mnutes even
at nmeetings that they were not present at personally.

MR. SHANDLER: That is correct. Although, |

think they would have to rely on naybe a statenent froma
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person that was there that the m nutes are accurate.

CHAI R CHANG: Fair enough. In my review of the
meeting mnutes, the neeting m nutes appear accurate. In
that case, | will nove to approve the neeting mnutes from
Sept enber 18th and 19t h.

COW SS| ONER AMPOVAH: M. Chair, | second.

CHAIR CHANG. For the court reporter, the second was
Dr. Ampomah. Commi ssioner Anpomah. |s there any objection?
W t hout obj ection, noting Comm ssioner Bloom s abstention,
the meeting mnutes are adopted. So | nove on to |tem Number
4 on the Agenda or at |east the Agenda as anended, which is a
di scussi on about potential neeting conflicts, scheduling
conflicts. Dr. Ampomah, could you refresh my recoll ection?
| believe you may be not avail able on December 11th; is that
correct?

COWM SSI ONER AMPOMVAH:  Yes, that is correct. [ 11
be on international travel

CHAI R CHANG. Conmi ssi oners, we do have itens on the
docket that are likely to need our attention in Decenmber. |Is
there a different date that m ght work for yourselves?

COW SSI ONER AMPOVAH: M. Chair, | will be back to
U.S. on Decenber 15th, that is when |I'I|l be back

CHAI R CHANG. And when do you depart?

COW SSI ONER AMPOVAH:  Sat ur day.

CHAI R CHANG Is there a date after Decenber 15th
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that -- or a date range, Conm ssioner Bloom that would work
best for you?

COWM SSI ONER BLOOM M. Chair, |I'mlooking at ny
cal endar right now. Wdnesday, Decenber 17th woul d work.
The 19th would work. And then our office is closed and |I'm
out the rest of the year. 17th and 19th.

CHAI R CHANG. How do those dates | ook for you,
Commi ssi oner Anpomah?

COW SSI ONER AMPOVAH:  Any of those dates work

CHAI R CHANG. The 17th or 19th?

COW SSI ONER AMPOVAH:  Yes.

CHAI R CHANG. Okay. If menbers will bear with ny

very slow conputer here, | will confirmthose, confirmny
availability for those dates as soon as | amable. | can
make nysel f available on either of those dates as well. The
19th is preferable for me. |If we could start at no earlier
than -- well, if we could do it in the afternoon on the 19th
or -- yeah, either way. | think | can nmake either way work

|'ve got an in-person neeting Friday the 19th in Al buquerque

in the norning that | cannot nove. But other than that, |

can.
COWM SSI ONER AMPOVAH:  What about the 17th?
CHAIR CHANG. |'ve got neetings, but those I can

nove. |If the 17th is the best date, | can bl ock the whole

day on the 17th. Does that work for all the Conm ssioners?
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COW SSI ONER BLOOM  The 17th woul d work better for
me, M. Chair. And there's nothing | can't nmove around that
day.

CHAIR CHANG. In that case, | propose that we -- if
| could have a notion then to reschedul e the Decenber 11th

O | Conservation Conmm ssion Meeting for Wednesday, Decenber

17t h.
COWM SS|I ONER BLOOwVt M. Chair, | so nobve
COW SSI ONER AMPOVAH: M. Chair, | second.
CHAIR CHANG. Is there any objection? Wthout

obj ection, the next Commi ssion neeting -- or the Conmm ssion

neeting in Decenber is now reschedul ed for Decenber 17th.
Thank you very much for bearing with us. Turning to the next
Agenda item we nove on to our pending cases.

| call G| Conservation Comm ssion Case Nunmber
25603, application by Mtador Production Conpany for de novo
hearing. May | have the appearances of counsel for this
case, please,

MR. RANKIN: Good norning, Chair Chang. Adam Rankin
with the Santa office of Holland and Hart appearing on behal f
of the de novo applicant in this case, Matador Production
Conpany.

MS. MCLEAN: Good norning. Jackie MLean wi th Hardy
and McLean on behal f of Perm an Resources Operating.

CHAIR CHANG. All right. If I"'min the right case,
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|'ve got a one-sentence filing application. Wuld Counse
like to perhaps give us a little bit nmore information so we
can understand the scope of the dispute and what my be
necessary for scheduling or disposition of this matter.

MR. RANKIN: Sure, 1'll take a stab. Comm ssioner
Chang, Adam Rankin for Matador Production Conpany. This is a
conpul sory pooling case in which Matador opposes a conpul sory
pooling order that was issued to Perm an Resources. And the
situation is that Matador has a unit, exploratory unit, and
has plans to develop its own acreage within that unit
boundary. And Perni an Resources has proposed a conpeting
space unit that partially overlaps acreage within the
unitized area, and Matador objects to that inclusion of their
own acreage into the spacing unit and therefore seeking a de
novo review of that pooling order. 1've conferred with
counsel for Perm an. W believe, probably need -- | think
it's less than two days, but to be on the safe side, we would
ask for two days to wal k through the issues. Essentially
it's a standard pooling case with the only difference being
that one of the parties here, Matador, did not file an
application for pooling because it has acreage within its
unitized area that it intends to devel op and doesn't need a
pooling order to do so.

CHAI R CHANG. Any other parties wish to chinme in as

to the scope of the dispute here?
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M5. MCLEAN: This is Jackie MlLean for Perm an
Resources. | believe that M. Rankin did a good job
sunmari zi ng what the dispute is about. | think that we woul d
add that, at the hearing it was clear that Matador did not
really have a devel opment plan of its own for the acreage and
t hat was one of the reasons why Perm an Resources prevailed
and we'd ask that the Comm ssion uphold that pooling order
and that we be set for a hearing, you know, as soon as
possible so that this natter can be resol ved.

CHAIR CHANG. Forgive ne, |'mconfused here just a
little bit. Matador is a subsidiary of Pernian Resources, or
who i s Matador here?

MR. RANKIN: M. Chair, Adam Rankin from Matador.

Mat ador is a separate operating entity from Perni an
Resour ces.

CHAIR CHANG. And not represented in this matter.

MR. RANKIN: Is, by ne.

CHAI R CHANG. Onh, okay.

MR. RANKIN: Yeah, by ne.

M5. MCLEAN: | think that it's a little confusing,
because Matador didn't have their own set of applications and
we typically see, you know, conpeting proposals and conpeting
cases. And in this case Matador had to file under the
Per m an Resources case caption, because those are the only

cases that are pending before the Comni ssion.
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CHAIR CHANG. So we're talking about the usual seven
factor test here, right? Are there any parts of those seven
factor tests that the parties agree upon? Are you able to
confer with each other and narrow the scope of which of these
factors are, | guess the nost in dispute? |Is there any
noti ons practice that m ght be able to help you narrow the

scope of a hearing?

MR. RANKIN: I'Il just say a couple things. | think
we would need to kind of -- | need to go back and think about
that, M. Chair, and happy to do so. And I'll confer with
Jacki e and Perm an counsel as part of that. |[I'Il also just

add that the parties are in discussions and have been in

di scussions. M understanding, from Matador's part, | do
believe there's sonme hope that they will be able to resolve
this before a hearing is set. |'ve conmtted to doing two

things. One, pushing the parties to continue negotiations to
see if they can reach a resolution. Nunmber two, I'Il also
confer with Ms. McLean to see if we can cone to sone
agreenent as to the scope of the hearing and whether --
everything's on the table, if we can come to an agreenment on
any aspect of the factors that are going to be eval uated by
the Conmi ssion. And if not, whether we think there's any
opportunity for notions practice to narrow the scope.

CHAI R CHANG. Does that sound acceptable to the

ot her parties?
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MS. MCLEAN:  Yes.

CHAI R CHANG:. Does that sound reasonabl e?

MS5. MCLEAN: That sounds good to Perm an Resources.

CHAIR CHANG. Great. For the Conmission's part, the
Comm ssion's scheduling between the three conm ssioners can
be quite challenging. And as nmuch as | enjoy weighing in on
y'all disputes, it tends to nmake nobody happy when | have to
rule on -- when we have to rule on anything. So certainly to
the extent that parties are able to cone to a nmutually
acceptabl e agreenent, even if it's only partial, | think the
Commi ssioners would join nme in encouraging that, to the
extent possible. | know you asked for a rapid hearing,
Ms. McLean, but | don't know that we have two days for you in
Decenber, in addition to everything else that's on our
docket. | guess | will also open the floor to Comm ssioners.
Should we set this for a followup status conference with
hopefully a nmore narrow scope of issues and maybe a |ist of
witnesses with nore specific tinelines to exactly what you're
| ooking for in a hearing at the Decenber -- so another status
conference at the Decenmber -- the Decenber 17th neeting that
we have schedul ed? | think the Commi ssion would be happy to
take advice, if the parties would like us to try to put
sonet hing on the books, but it seens |ike there m ght be an
opportunity for the parties to further devel op exactly what

you're trying to get the Conm ssion to do here.
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M5. MCLEAN: | think it would be Perm an Resources
preference to set a status conference, as well as get on the
cal endar for a hearing before the Comm ssion. W would
prefer January, but if that's not possible, | think there's
February neeting dates as well, but that way -- | know the
Commi ssion can get full very quickly and you don't have that
many dates available. So | think it would make sense to set
us for a status conference, as well as set that hearing date.

MR. RANKIN: Just to chine in there, Conm ssioner
Chang. | think having a status conference in Decenber nmakes
sense and will give the opportunity to provide some fire, |
think, for the parties to work towards resolution and to
identify and narrow the scope of the issues for hearing. |
personally have a chall enge on the January hearing date, only
because |'ve got a lot on ny plate with rul emaki ng, findings
of fact and conclusions. That date is not ideal for ne,
primarily because of that reason. February date would be

preferable, just in ternms of conpeting casel oads.

CHAI R CHANG: | think that's true, Ms. MLean, of
just about all of the Conmi ssioners as well, as we're al so
trying to -- our January docket is going to be quite ful

already with likely deliberations on a rulemaking. Here's ny
proposal and I'll see how the rest of the Commi ssioners feel
But ny proposal is that we block a hearing for February 12th

tentatively, if the parties are able to squeeze it into one
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day, but that's all that that neeting is noticed for at the
noment. So if the parties can squeeze it into one day, then
we'll reserve February 12th for you. But if you need nore

t han one day, because this turns into a battle of expert

wi t nesses or whatnot, and you' ve got a bunch of live
witnhesses to present with cross and whatnot, the Commi ssion
will have to reserve the right to reschedul e beyond that.

Is that acceptable?

MR, RANKIN: | think that is. | think the parties
can confer. | think there's some procedural nmechani sns that
we can use to streamline presentation of the case. So
think it's possible for us to do it in a day. O course |'|
confer with Ms. MLean about it, but | think there's sone
ways we can accommpdate that limtation on the schedul e.

CHAIR CHANG. If | could turn to the Conm ssioners,
is that an acceptable tentative plan for the Comm ssion?

COWM SSI ONER BLOOM M. Chair, that works for ne.
Thank you.

COW SSI ONER AMPOMAH:  So | have a questi on.

CHAI R CHANG. Pl ease.

COWM SSI ONER AMPOVAH:  |s that going to be the
hearing for the Conm ssion to accept the de novo hearing or
is it the actual hearing itself?

CHAI R CHANG. The hearing itself. | nean, we can

actually deal with that today in terns of accepting it,
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because the de novo -- if | understand, this is a de novo

hearing as of -- right, so we don't really have a choice not

to accept the de novo hearing. W can only encourage the

parties to resolve it thenselves. |If that's an acceptable

plan, 1'm happy to entertain a notion to set a status

conference at the Decenmber 17th nmeeting for this case with

tentatively block February 12th for a nerits hearing for this

case. Anybody wi sh to nove that?

COVWM SS|I ONER AMPOMVAH: Chair, | so nove.

COWM SSI ONER BLOOM | second.

CHAI R CHANG. Thank you, Comm ssi oners.

obj ection, so ordered.
MS. MCLEAN: Thank you.

MR. RANKIN:. Thank you very nuch

W t hout

CHAIR CHANG Wth that, we then turn to Case Nunber

25700. Do we have Lillie and Warren Anderson on the

pl at f or n?

MR. ANDERSON: Yes, sir, Comm ssioner,

| "' m here.

CHAIR CHANG. Thank you very nuch. Just give us

one mnute to -- or give nme one mnute, if you could. Let ne

just pull up -- M. Anderson, if you would spell

for the court reporter.

(I nternet feedback)

MR. ANDERSON: This is Warren Ander son.

Wa-r-r-e-n. A-n-d-e-r-s-o0-n.

your nane
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CHAI R CHANG G eat . Madam Court Reporter, |
believe M. Anderson is on a phone line, which is why he wll
show up as a phone nunber on the platform It doesn't appear
that M. Anderson has a canmera with him so |I believe he wll
sinply show up as a phone nunber. So given that, M.
Anderson, for the court reporter, if you could please al ways
start with your name and identify yourself when you speak,
|"msure the court reporter would very nuch appreciate that
in order to be able to capture an accurate transcript of
today's proceedings.

MR. ANDERSON: Yes, okay. Thank you, | wll.

CHAI R CHANG. Thank you. We're here because of your
application for a hearing, a de novo hearing, of a case that
was originally decided by the Division's hearing exani ner.
Since you're the applicant, | will open the floor to you,
sir, to, | guess, advise the Comm ssion as to the scope of
the dispute and give the Conmission a little bit of context
in what evidence that you m ght need to present so that we
can try to figure out how best to chart effective pathways
towards resolving your -- towards a fair hearing on your
appeal

MR. ANDERSON: Yes, sir. This is Warren Anderson.
Phone nunber (310)980-4531. |'Il give you a little
background on here. |'m seeking review and relief fromthe

prior action of the Division in the above-captioned matter.
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Background. Landowners are record interest owners in | ands
af fected by the application of Alpha Energy Partners |1, LLC
and its affiliate Pal oma Perm an Asset Conpany in Eddy
County, New Mexico, previously filed an objection and appea
to the Division handling the above-referenced case. MW
grounds for the plea are that the prior proceedi ngs were

mar ked by, | would say, unfairness, including | ack of
transparency, insufficient notice, limted opportunity for
meani ngf ul participation affected property owners.

The operators at Al pha Energy Partners, LLC, and
Pal oma Perni an Asset Conpany were afforded advantages not
extended to the | andowner, creating an inmbal ance where had to
prove a matter of good faith or not good faith.

CHAIR CHANG. M. Anderson, | apologize. This is
entirely ny nistake, but | believe | should have sworn you in
before I had you begin speaking here. Do you mnd if |
briefly interrupt us to swear you in.

MR. ANDERSON: No, sir. Go ahead, please.

(Gath adni ni st ered)

CHAI R CHANG. Thank you. And again, | apol ogize for
the interruption. Please proceed.

MR. ANDERSON: Thank you, sir. The operator, Alpha
Energy Partners |Il, LLC and the Pal oma Perni an Asset Conpany,
| believe were afforded advantages not extended to the

| andowner, creating an inmbal ance of access of information,
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since | had the burden of proving good faith or not good
faith and | thought | did that. So the result of the
Division's prior action effectively sanctioned arrangenent
that is inequitable and inconsistent with the protective
process of the New Mexi co and Gas Act, which guarantees
correlative rights and fair dealings among the parti es.

The ternms proposed through the Joint Operating
Agreenment, the JOA, and related filings inposed unreasonabl e,
one-sided and excessive burden on us, the | andowners,
contrary to principles of equity and fairness and agai n good
faith. So those are the grounds. Do | need to go on with ny
argument ?

CHAIR CHANG. | think that's helpful for us to get
started, sir, since we're -- today all we're doing here is a
status conference to try to figure out the scope of what the
di spute mght be and to try to figure out how best to squeeze
an actual -- if we need to get to a whole trial, what the
process is here. So | think that's a good enough start. Let
me turn to -- and | apol ogize for doing things out of turn,
but if | could have appearances of counsel for the other
parties.

MR. SAVAGE: Morning, M. Chair, Conmm ssioners,
Counsel and interested parties. Darin Savage appearing on
behal f of Al pha Energy Partners I, LLC

MR. RANKIN: | haven't yet entered a witten
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appearance in this case, M. Chair, but Adam Rankin, Santa Fe
office of Holland and Hart. | will be entering an

appear ance on behal f of Sarvis Perm an Land Fund |, LLC, U. S.
Ener gy Devel opnent Corporation, and Sarvia Rockmount Perni an

Land Fund, LLC, as well as Perm an Resources Operating LLC.

CHAIR CHANG. Okay. No other parties in this matter
at this time, right, that you know of, M. Savage, at |east?

MR. SAVAGE: Not that | know of.

CHAIR CHANG. Well, M. Savage, | will turn to you
then as the other party at the nonment. Could you please help
under stand, at |east from your perspective, the scope of what
is in dispute here? Wether this is a case that could be
deci ded on notions or whether or not this needs any
testinonial evidence or whether this can be deci ded by
docunentary evi dence.

MR. SAVAGE: Thank you, M. Chair. So under the O
and Gas Act a party is required to make attenpts to reach
voluntary agreenent before they may proceed with pooling and
the nature of those efforts and negotiati ons should be vi ewed
under a |l ens of good faith and good faith should be
sati sfi ed.

My client, Alpha, they negotiated in good faith and
t hey provided evidence to that effect at the Division |level.
We subnitted a Motion for Summary Judgnent that goes over the

Conmi ssion orders and policy that define what good faith is.
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We provided evidence of all the efforts that Al pha had made
to reach a good faith agreenment, a voluntary agreenent. The
efforts were not successful. As a result, we |listed the
Andersons in a pooling proceedi ng and proceeded the pool in
whi ch the Division approved.

We have on file a Mdtion for Sunmary Judgnent. |
think this can be addressed with a response to that sumary
judgnment adninistratively and the Conm ssion could rule on
t hat .

CHAIR CHANG. So your position is, that this could
be decided on the nmerits. Let nme turn back to M. Anderson
M. Anderson, it looks like you tried to file or send us a
pl eadi ng this norning, but we got what appears to be a
pi cture of just the first page. So it has not nade its way
to us, or at least we only got the first page of what you
seemto want to file. So | want to let you know that. So
you m ght want to try that again. Wat you just heard from
M. Savage is that the other party in this case, or at |east
the party that has entered an appearance, believes that the
di spute here is primarily one of law, not one of fact. So it
is their position that this nmay be decided on witten
arguments and that there are no credibility or factual issues
where we woul d have to have live wi tnesses come in.

Typically these notions are resolved before -- the Comm ssion

has to decide on Mdtions for Summary Judgnent before we
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proceed and figure out exactly what the scope would |look |ike
ina full hearing to try to figure out what the scope of the
i ssues are. Have you gotten the copy of the Motion for
Summary Judgnent ?

MR. ANDERSON: | don't think so.

MR, SAVAGE: It was served by emnil, but |I'd be glad
to provide --

CHAI R CHANG. A courtesy copy.

MR. SAVAGE: Yes.

CHAIR CHANG. All right. | think the proper order
of things here is that the Commission is going to need all
the parties, including M. Anderson, to review and respond to
the Motion for Sunmary Judgnent that has been filed. And |
thi nk the Comm ssion needs to consider those notions before
we can properly decide the scope of a hearing and therefore
figure out how to set and what to set on our calendars for a
hearing. M. Anderson, could | also put you on our Decenber
17th nmeeting for a status conference and potential notions
practice?

MR. ANDERSON: Yes, sir.

CHAIR CHANG. And | ask you in the neantime then to
-- and we'll do our best as well, either through M. Savage
or through the Comm ssion Clerk, to make sure that you get a
copy of the Motion for Summary Judgnent.

MR. ANDERSON: Yes sir.
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CHAIR CHANG. And we would ask you to file a witten
response to the Mdtion for Summary Judgnent. |In the Mtion
for Sunmary Judgnment you will see argunents of |aw, which you
may take issue with and you may di sagree and you may respond
to those argunents. And just so you know, a Mdtion for
Summary Judgnent -- and |'m sure the counsel here will help
me if | get the standard of |aw incorrect, but generally
speaki ng, Mdtions for Summary Judgnent, when we review them
as a Conmission, we view the facts in the |ight nopst
favorable to the non-noving party. So we view the facts in
the light nost favorable to you. And the question is, even
if we take all the facts in the light that is to a reasonable
degree nost favorable to your argunents, is there
nevert hel ess enough facts to establish that this case can be
resolved as a purely legal question and therefore avoid the
conplications, expense and time and need for a nore thorough
and conplicated or convoluted nerits hearing where we would
have to go through wi tnesses, swear people in, take
testinmony, do cross-exanination, so on and so forth. So

hopefully that gives you a little bit of context as to what

we're looking for. So with that, | think if that sounds
acceptable to the parties, | will turn to the Comm ssion and
ask if that plan for us to set -- to ask the parties to

respond to the notions on the table in front of us and to set

this matter for a status conference and notions practice at
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the Decenmber 17th neeting. |s that acceptable to the
Conmi ssi on?

COWM SS| ONER BLOOM M. Chair, | concur

COWM SSI ONER AMPOVAH: M. Chair, | concur as well

CHAIR CHANG. Just for formality sake, if | could
get that as a nmotion, M. Bl oom

COW SSI ONER BLOOM M. Chair, | so nove.

COWM SSI| ONER AMPOVAH: M. Chair, | second.

CHAI R CHANG. W thout objection, so ordered.
Thank you all. We will see you in Decenber. M. Anderson,
if you have any difficulties conmunicating or obtaining the
files that you need or mmking sure that whatever pleadings
you mght want to file, please do not hesitate to reach out
to Conm ssion Clerk Sheila Apodaca and we will do our best to
ensure that your filings are properly received.

MR. ANDERSON: Yes. Thank you

CHAI R CHANG. Thank you.

MR. ANDERSON: Are we finished?

CHAIR CHANG. That's it for today, yes. W'IlIl just

wait until you have a chance to review the Mdtion for Summary

Judgrment and we'll wait for your response, witten response
to the Motion for Sunmary Judgnment and we'll see you in
December .

MR. ANDERSON: Ckay. Thank you, sir.

CHAIR CHANG. No problem Thank you. Now ['Il turn
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our attention to Case Nunber 25694. M inpression is that
cases 25694, cases 25695 and cases 25696, if they haven't
al ready been consolidated, probably should be consoli dated,;
is that correct?

UNI DENTI FI ED SPEAKER: That's correct.

CHAI R CHANG: In that case, | will call all three
cases at the same tinme. May | please have the appearances of
Counsel and/or parties for these three cases.

MR. SAMANI EGO:  Jonat han Samani ego representing
Anmerican Energy Resources. J-o-n-a-t-h-a-n-,
S-a-ma-n-i-e-g-o.

CHAI R CHANG. Thank you very nuch, M. Sanmani ego.
For the court reporter, since M. Sanmnani ego al so appears to
be on a phone |line and is not available as an inmage up on the
platform M. Samaniego, | will simlarly ask you, just as we
did with M. Anderson, to identify yourself when you chinme in
to speak so that the court reporter can capture a transcript
accurately for us.

MR. SAMANI EGO.  Yes, sir.

CHAI R CHANG. Thank you very nuch. G ve ne just one
second to flip to nmy binder to the right sets of cases here.
M . Samani ego, you're the applicant here for de novo
hearings. Let me first swear you in for these proceedings,
sir.

(oath adm ni st ered)
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COW SSI ONER BLOOM M. Chair, I'msorry. |'mjust
wondering who the other parties are as well.

CHAlI R CHANG Ch, that's right, I'msorry. Coul d
the other parties please also enter their appearances.

MR. SAVAGE: Yes, thank you. Good norning. Dairn
Savage appearing on behalf of Alpha Energy Partners |1, LLC

MR. RANKIN:  Good norning, Chair, Conm ssioners.
Adam Rankin with the Santa Fe office of Holland and Hart
appearing on behalf of Sarvis Pernmian Land Fund I, LLC, U. S.
Ener gy Devel opnent Corporation and Sarvis Rocknount Perm an
Land Fund, LLC, as well as Perm an Resources Operating, LLC

CHAI R CHANG. Anybody know of any other parties that
have entered in this case or that intend to enter in this
case at this time? Doesn't seemlike it. | will turn back
to the applicant. M. Samaniego, this is just a status
conference, so we're just trying to figure out here fromthe
Commi ssion's perspective what the scope of the dispute is,
what evi dence you intend to present or what evidence you
need to resolve the scope of whatever is in dispute, and
we're | ooking for an efficient nechanismto narrow the scope
as much as possible and to resolve as many i ssues as possible
so that we can get to a hearing that is orderly and
effective. So given that, if you could please advise as to
your appeals, or your applications.

MR. SAMANI EGO. Yes, sir. Anerican is seeking
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relief fromthe Division Order 251 -- in Case 25166, 25496,
25495. Al pha is conpul sory pooling all interest in 1718 22
south 27 east proposing the HSU unit. They infringed,
trespass and a hostile takeover and overl apped American site
unit causing great harm Anerican is going to use al
exhibits that it has filed in each of the cases to present as
evidence in the matter. And Anerican is seeking at this tine
that if the cases are noved for the status conference, if we
can go ahead -- if the Commi ssion could go ahead and grant
the energency stay at this tinme so that way all parties are
protected and all correlative rights are protected from harm
fromall parties. That way, you know, it pauses the natter,
that way relief can prevail

CHAIR CHANG. So you've got a Mdtion for an
Emergency Stay in front of us today. Well, you' ve got your
three de novo appeals, or applications. And then on top of
that you've got a Mdtion for Enmergency Stay of these three
cases. | think I've captured that correctly, okay. Let ne
turn to Al pha Energy. Alpha Energy filed a response.

MR. SAVAGE: We have a response to the stay
and that's our primary concern right now. W also have, in
terns of the scope of the hearing, we have proposed a | ega
theory that we believe would allow the Conm ssion to address
these matters and it's a three-prong test. We recogni ze that

t he Conm ssion does not have jurisdiction to evaluate title
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itself to evaluate the validity of a lease itself, but under
the orders that require a party to present ownership

per cent ages and ownership exhibits, the Comm ssion certainly
has jurisdiction to review the anounts of ownership,

conpari sons of ownership. And there is discussion in those
orders that a party is required to make a good faith claim
and to be a prudent operator in the presentation of those

ki nds of ownership exhibits.

So we believe that the Comm ssion can separate the
good faith el ement out, separate fromthe evaluation of title
itself, and | ook at what the party has done in terns of good
faith efforts to collect and present the ownership
percentages that the Comm ssion | ooks at and what the party
has done to show that it has been prudent in its efforts and
that it is a prudent operator

So we would |ike opportunity to present evidence and
have a hearing on that. That's kind of tied into some of the
reasons for denying the stay. So | have 14 slides that |
have prepared to present that address a nunber of issues in
whi ch the behavi or of AER, Anerican Energy Resources, their
bad faith or lack of good faith efforts, their |ack of
prudence, is tied up to their standing for requesting the
stay. So | don't know if you want to go through all that
t oday.

CHAIR CHANG. We may very well have tinme to do
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that, but let's take this one step at atime, if | could. So
it seens like you're vaguely making a Motion for Summary
Judgnment argunent, but it's not been filed as a Modtion for
Summary Judgnent .

MR. SAVAGE: | don't believe it rises to the |evel
of summary judgnent because | believe there's facts in
di spute. So at the Division level, the Division ruled that
AER did not present sufficient evidence to showthat it was
an owner in sonme of the units, we agree with that. But in
terns of the jurisdiction that the Division and the
Commi ssi on have, we see it nmore as AER did not provide a good
faith review of the ownership and present that to the
Commi ssion/Division to show that it had standing to go
forward with a stay or to even assert this matter as an
appeal

So | think there's issues of fact at play, material
fact, so | don't think really you could do a summary
judgnent, but certainly a hearing that would allow the
Commi ssion to | ook at the facts and the evidence and nake a
ruling.

CHAIR CHANG. But the evidence that you're
presenting would be all found in the underlying record,
right? Because your argunent is that what was presented to
the Hearing Examiner is, in your view, whether other parties

agree with you or not, is insufficient.
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MR, SAVAGE: |I'msorry, M. Chair, can you repeat
t hat ?

CHAIR CHANG. Tell nme if I'mwong, but ny
under st andi ng of your argunent then is, that the primry
evidence is -- or your argunent centers on insufficient
evidence of a proper title search or a chain of title or
what ever at the underlying hearing, at the hearing in front
of the exam ner. Therefore, it seens like the primary
evi dence that you rely on would be the record fromthe
previ ous hearing; is that correct?

MR. SAVAGE: The record fromthe previous hearing,
plus the additional itens that AER has provided. For
exampl e, they provided shut-in checks dated February 28th,
2025, which does not conmply with the | anguage of the 1960,
circa 1960 leases. | nmean, there's a variety of things.

The AER has self-reported in 2025 on that -- AER has
sel f-reported once MCF production of gas per nonth. W
believe that reportage is highly suspect. M. Kaufman, the
| andman of Al pha, drove out yesterday to that well and has
talked to the pipeline conpany and there's no neter on that
wel |l that could measure any anmount of production. The
pi pel i ne conpany had no i dea who was operating that well.

CHAIR CHANG. So before we get into the whole

nmerits, | inmagine M. Samani ego probably does not agree with
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MR, SAVAGE: |'mjust pointing out the types of
evi dence that we would want to present.

CHAIR CHANG. So it sounds like many of that is
docunmentary evidence, right? And that M. Kaufman is your
one -- so you've got one potential wtness.

MR. SAVAGE: Affidavit from Enterprise Conpany. W
have photographs of the well.

CHAIR CHANG. So nostly docunmentary, potentially one
wi t ness, okay. Just give nme one second, M. Samani ego, |
will turn right back to you, but just hang on for one second.
M. Rankin has also entered, so let ne also hear from M.
Rankin real quick

MR. RANKIN:  Thank you, M. Chair. W'IlIl be
monitoring this case and we'll be presenting no evidence.
Maybe at sone point making a statement in support, but that's
where we are right now.

CHAIR CHANG. Let nme turn back to M. Sanmani ego. MW
understanding, and tell me if |'mwong, but ny understanding
is that this dispute, before we get into the faith part, good

or bad faith, this stenms froma dispute over title, do you

agree?

MR. SAMANI EGO.  Yes.

CHAIR CHANG. Is there any proceedi ngs outside of
this Comm ssion where this title -- | guess what |'mtrying
to get at is -- let ne rephrase that, nmy apologies. |Is the
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title dispute currently being litigated in any other forum
l'ike District Court?

MR. SAMANI EGO:  No

CHAIR CHANG. Is there any intention by the parties
to perhaps resolve the title issues with a court ruling from
a District Court so that we don't have to get into trying to
adj udi cate good faith or bad faith clainms of title,
considering that | think all parties recognize that this
Commi ssion is not, generally speaking, a court to
adjudicate title disputes.

MR. SAMANIEGO. It's to be determni ned today.

MR. SAVAGE: M. Chair, | would just say that |
think that these issues, and noting the scope of authority of
the Conmmi ssion is inportant, because the operators and
applicants, they do not want to be hel d hostage by sonebody
going in and taking antiquated | eases fromthe 1960s, when
clearly the group or set of |eases that authorized the
devel opnment occurred in the 2000s, and then use those |eases
and take advantage of what they perceive as a linmtation and
| oophole in the Division's/Conm ssion's authority to evaluate
ownership and then use those | eases to basically hold, not
only the Commi ssion and the Division hostage, but the good
faith operators and the prudent applicants hostage.

I think this is a very, very inportant case to

establish sone | egal precedent that would all ow the
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Commi ssion the tools and the | egal theories to negotiate
t hese kinds of situations when they arise.

CHAIR CHANG. |I'mgiving you the floor, M.
Samani ego, go ahead.

MR. SAMANIEGO. | want to start off with Dairn
Savage statenent just right now when he specified his clains
as theory, and I want to go by his first statenment at the
begi nning of his claimand argunment as starting off by, this
is a theory. M. Savage is very good at changi ng the
narrative of the matter. But the fact is, that he's already
nmade two statenents that these are theories. Alpha s title
is conprom sed; therefore, the Division making any ruling
cannot protect the correlative rights for the fact that
Alpha's title is conprom sed.

Dai rn Savage is not a regul atory agent working for
the NMOCD. He's overreaching his authority and for the
Division to allow council's attorney to present and act as
regulatory for the Division is erroneous and arbitrary.
American has presented evidence of Al pha being not only --
not in conpliance with numerous wells, but not having
adequate financials. Therefore, Al pha has no authority in
New Mexi co under New Mexico |law to operate in conpliance.
Therefore all of Alpha's claims fromthis forward should be
consi dered noot, because it's hearsay and they're theories.

MR. SHANDLER: It appears the parties have
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di sagreenment on many things, but they have one point of
agreement. Alpha wote in its pleadings, "Al pha recognizes

t he Conm ssion does not have jurisdiction to determ ne the
validity of any title or the continuation in force and effect

of any oil and gas |ease." Anerican wote in its pleadings,
"Al pha's recognition that the Commi ssi on does not have
jurisdiction to determne the validity of any title or the
continuation in force and effect of any oil and gas |ease is
correct." It appears both parties have agreed the Comnr ssion
does not have jurisdiction to determne the validity of the
di sputed | ease. Therefore, | don't think the Comm ssion has
jurisdiction to handle this dispute.

MR. SAVAGE: We're not asking for the Commi ssion to
make a decision whether a lease is valid. The orders that
the Comm ssion | ooked at in which they -- for exanple, in the
Sil verback case, the order states, "is it the responsibility
of a party to make a good faith claimof title."

Now, there's two conponents here. You can eval uate
the validity of the title and you can al so eval uate the
validity of the good faith claim those are two different
eval uations. W're not asking the Conm ssion to evaluate the
title itself. W' re asking to evaluate whether the actions
that the party took that led to that claimwere nmade in good
faith. That is a very inportant distinction, because

ot herwi se these kind of situations are going to occur
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repeatedly and the Conmi ssion really is obligated under the
Ol and Gas Act to protect correlative rights. And if the
Commi ssion and Division are not willing to evaluate what it
has authority to evaluate, and that's the good faith
conponent and the prudent conponent, then it will not be
protecting correlative rights with the full authority that it
has, in our opinion. To say just throw out the baby with the
bat hwat er by saying, we can't evaluate titles, so we're not
even going to look at the elenments that we have the authority
to evaluate to protect correlative rights, to me is not the
best way to proceed.

CHAIR CHANG. | hear the distinction you're trying
to make there.

MR. SAMANI EGO. Savage said -- ended his statenent
with, "in his opinion." All those pretty words are great,
but those are his opinions and he's trying to change the
narrative of the matter for you to agree with his persona
opi ni ons.

CHAIR CHANG. What is your opinion then, sir?

MR. SAMANI EGO.  That Al pha has infringed, trespassed
and overreached Anmerican's correlative rights and has abused
regul atory and the Division creatively to do his dirty work.

CHAIR CHANG. | understand your perspective on that,
sir, but would you like to respond to what the Conmi ssion

Counsel has just read fromone of your briefs, claimng that
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-- because if we understand your brief correctly, in your
brief you -- both parties told us that we don't have the
jurisdiction here at this forumto adjudicate title disputes.
Do you di savow that statenent in your brief now?

MR. SAMANI EGO:  There m ght be issue as far as the
jurisdiction, the limtations, but there's no limtations on
the obligations and duties of the Division to protect
correlative rights. There's no limtations under that. They
all need to be protected. So regardless of how the
Commi ssion noves forward with this, the emergency stay nust
be granted, because regardless of the determnination,
correlative rights are not protected.

So the first thing we're doing in protecting
correlative rights is pausing, slowing it down. The
emergency stay being granted so that we can slowy and
cautiously resolve this matter, not brush it under a rug.

CHAIR CHANG. The point | was trying to nake earlier
I think, is that hopefully you can all understand why the
Comm ssion would be nore confortable if there was a Court
decision telling us clearly one way or the other whether --
who has title here, right, because then we know exactly who
has -- with title, if there is a clear title decision, then
we' ve got clear correlative rights to specific owners here.

MR. SAMANI EGO: Under New Mexico law, it takes a

Court order to termnate or expire a | ease. Therefore, can't
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show a demand of rel ease that proceeds action. Ther ef or e,
Savage's theory of him having superior |eases is inadequate.
It's erroneous. It's wong. Because there is no demand for
rel ease that proceeds any action, holds Anmerican | eases
superi or.

CHAI R CHANG. Comm ssi on Counsel

MR. SHANDLER: The way | understand the dispute is
that Anerican claims it owns certain | eases. Alpha clains
that those | eases have expired and then they net with the
| easehol ders and they took over the |lease. So it appears
there is a dispute over who is the | easehol der or the |essee.

MR. SAMANI EGO. Does Al pha's clains foll ow New
Mexi co | aw?

MR. SHANDLER: It appears that American's response
is no, there has to be a Court order before our |ease was
expired and the | essors could then negotiate with Al pha to
take themover. So it appears to be a dispute over the
status of a | ease.

CHAI R CHANG. Comm ssion Counsel, did you have
anything further? | didn't nmean to cut you off.

MR. SHANDLER: |'m pausi ng.

MR. SAVAGE: Thank you, M. Chair. So even if there
is atitle dispute that needs to go to District Court,

Al pha can proceed under a valid pooling order while that

decision is being nade and whoever prevails in District
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Court, whoever the Court determnes is the owner, would still
have the rights to whatever production in that unit that

Al pha devel oped and produced under a valid order. So if you
decide to go that route and delay a decision until there's a
District Court order, that does not preclude Al pha proceeding
with proper devel opnment under the pooling order.

Now, let me point out one nore point that's
i mportant.

(Multiple people speaking)

CHAIR CHANG. In order for the court reporter to
capture everything here and build a proper record, we need to
do things one at a time. M. Samaniego, if you could hold
on, | pronmise | will turn back to you once | let M. Savage
finish his thought.

MR. SAVAGE: Thank you, M. Chair. So M. Samani ego
is arguing that there is harm there's some kind of harm
going on with these owners in what he believes is his unit.

M . Samani ego had an opportunity at the division |evel, he
made an appearance, he presented evidence, he presented his
argument about any harmto correlative rights. After a
hearing the Division has the authority to approve overl apping
units, and by issuing the order they basically approved the
two units could coexist without any violation -- they did not
see any violation of correlative rights. So there's no harm

here for Al pha to proceed with devel opment under the valid --
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what we perceive to be the valid division order. And if you
want to del ay a decision on ownership and who gets that
production that's being produced in the Hollywod Star unit,
that would be fine as well. W could conme back and they can
di stribute the production accordingly.

CHAIR CHANG. Your point is basically that this be
resol ved with noney danmages one way or the other or --

(Multiple people speaking)

CHAIR CHANG. | will turn back to M. Samani ego.

MR. SAMANI EGO. Everything in this matter is
i nportant. Savage clainms that American presented evidence at
hearing. Savage presented at hearing false clains that
American owns a wellbore and no interest at all. The
Di vision noved forward in nmuting Anerican from participating
at hearing and didn't allow American to present its evidence
at hearing, because of Savage's false clainms. And here it is
today, he's changed the narrative of the nmatter that these
are expired and termn nated | eases whenever he used his false
clainms of a wellbore to silence Anerican at hearing in
presenting its evidence.

Further, by Anmerican not being able to present its
evi dence at hearing then and today, that's violation of due
rights. That's violation of due process. Anerican has not
been able to protect its correlative rights, and for the

Division to attenmpt to nmove forward in granting the orders as
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good faith efforts is erroneous and a violation Conm ssion
and Division's obligated duties to protect correlative rights
under all these nunerous false clains that change, that
continue to change over tine.

American's cl ainms have been consistent. In any
heari ng Judge or jury woul d understand that an inconsistent
story, it's not valid, and that's what Savage has
continuously presented in this matter. And the Division to
grant themto nove forward with their operations and the
orders, would cause great and severe harmto American's
operations and its unit.

American wants to go ahead and al so present that if
the Division does sway to allow Al pha to operate, American is
asking that the Division deny Al pha's 200 percent penalty,
because the wells were already drilled. To deny the 1/8
royalty and bring it up to 25 percent royalty, because that's
under the State of New Mexico State Bill 23. It ruled that
new | eases, that's what Alpha is attenpting to claimthis
t hrough, as new | eases, they're offering 1/8 royalty, which
is by far way under the standards of New Mexico law, which is
25 percent.

So there's many, many, nunerous bad faith efforts
t hrough Al pha for profits, which | don't think no profit and
no noney in any kind of devel opment should have any

supersedi ng over the protection of correlative rights.
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CHAI R CHANG. Thank you, M. Samani ego. |'m going
to cut in here. Again, today is just a status conference.

We haven't even proceeded necessarily to notions/argunments on
the enmergency stay. It seens |like everybody wants to argue,
or everybody is eager to tal k about the nmerits of the case
here, but we need to do this in a sonewhat orderly fashion.
So let me turn to my Conm ssion Counsel and the Commi ssioners
for a mnute here. The applications are granted because
these applications are valid as of right; is that correct,
Commi ssi on Counsel, for de novo hearing?

MR. SHANDLER: | believe previously the Comm ssion
did issue an order that it was not going to hear a case until
the case had been resolved in District Court.

CHAIR CHANG. But there is no pending case here in
District Court, right?

MR. SHANDLER: [I'mtrying to remenber the
case...it's on the tip of nmy tongue, but the Conm ssion
within the last two or three nonths had a case where it
denied that it was going to hear the case. M. Samani ego
filed a case in District Court.

COWM SS|I ONER BLOOVt M. Chandler, | believe you
m ght be referring to the case between Anerican Energy and
Si | ver back Energy.

MR. SHANDLER: That is the nanme, yes.

CHAIR CHANG. In Silverback there was an existing
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Court order fromthe Fifth Judicial District, is that right,
in Las Cruces, | believe there was a decision in that case
where the Fifth District had rul ed against chain of title;
isn'"t that the distinction here, where there is no case even
filed here to resolve chain of title?

MR. SHANDLER: That was a case, quiet title, that
was filed ten years prior to today's date. And it was used
as, in nmy evaluation, showi ng that the Conmm ssion doesn't
have jurisdiction on the validity of title. The forumfor
the jurisdiction of the validity of title is the District
Court.

MR. SAMANI EGO. But just like in the Silverback
case, okay, until it can be resolved in a court of proper
jurisdiction, the emergency stay needs to be granted to
protect correlative rights until both parties can resolve the
matter in the appropriate jurisdiction.

CHAI R CHANG. Thank you, M. Samaniego. W need to
have a little bit of discussion just with the Commi ssion for
t he moment .

MR. SHANDLER: You al ways have options. One option
is to pursue the Silverback route, that may be a productive
option, because |I note that in that case M. Samaniego filed
an appeal in District Court, but has now asked the Court
to stay his appeal of the Comm ssion's decision while he

files a separate case to clear up the title. So it appears
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that M. Samani ego's counsel, M. Candelaria, in the
Si |l verback case has realized title issues have to be resolved
by the District Court, that's one option.

Anot her option is, maybe it's time to peel off the
Band-Aid in this particular case. |'msurprised the Division
is not here, because there's allegations that the Sauik well
is an orphan well, and we've heard a | ot about orphan wells.
There was material in the record that the Division filed a
Notice of Violation. This m ght have been an opportunity for
the Division to peel off the Band-Aid and resolve a | ot of
different issues and maybe reach finality on the status of
this well. Not only its ownership, but naybe nore
importantly its orphan or tenporary abandoned status where
that may be in dispute, as M. Sanmani ego has said that he is
now meking steps to file certain paperwork that it's not
tenporary abandoned. So that that's another option. |If you
want to peel off the Band-Aid and resolve a bunch of
different issues at once, that my have been festering since
2017.

CHAI R CHANG. Well, even that, Conm ssion Counsel, |
think is -- | don't know that we would be able to peel off
t he Band- Aid and resolve everything at a status conference.
|"mjust trying to figure out what we need to resol ve today
and how we set this -- | don't know that |'mready to nake a

sua sponte Motion to Dism ss without prejudice, certainly
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especially since all the parties are aligned against or at

| east against that. | would at least like to invite the
parties to brief the jurisdictional issues briefly before we
do that, if we even want to do that. | would invite sone
briefing on that, particularly if it's opposed by all
parties.

Let me ask the Comm ssion's advice here, the rest of
the Conm ssioners. Wuld you like to take the issue of
jurisdiction under advisenent, not rule on it today. W've
heard argunments around it already. Take it under advi senent
for now and potentially reserve that as an option. And then
al so, does the Comm ssion also wish to hear debate on the
Motion for Emergency Stay today?

COWM SSI ONER BLOOM M. Chair, | see that M.
Moander, Counsel for OCD, has his hand raised, perhaps he
woul d i ke to weigh in.

CHAIR CHANG. Well, he's not a party, so he would
have to public comment.

MR. MOANDER: That's okay, M. Chair. | recognize
that fact. If | may just have a minute to nmake the foll ow ng
comment, if that's acceptable.

CHAI R CHANG. Sure.

MR. MOANDER: OCD is happy to provide briefing or
i nformation, thoughts, guidance, et cetera, on this case.

This is one of many with American and it's increasingly
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clear there's simlar disputes. So if the Conm ssion w shes
to invite briefing fromthe Division on that, that could
happily be arranged and addressed per the OCD s pl easure --
or OCC s pleasure.

CHAIR CHANG. | see another hand raised. |Is that
you, M. Samani ego?

COMM SSI ON CLERK: It is, and | have him disabl ed.

COVM SSI ONER BLOOM It | ooks |ike you' re unnuted
now. | think we should be able to hear you. Go ahead.

MR. SAMANI EGO. Ckay. Boy, and nuting |ike that,
it's inappropriate because -- | nmean, that violates
individual's right to speak and that's exactly how t hrough
each of these hearings and all these matters, these
operators pooling have prevailed through the ability to
silence parties frompresenting their evidence for their
claims. Just the way it happened just right there.

CHAIR CHANG. M. Samani ego, we have given --

MR. SAMANIEGO: |'ve given you the right to talk,
I"mtal king, okay. | want the Commi ssion and the Division to
be aware that | have hired Attorney Donmenici and he is
handl i ng American's regul atory and we have been in talk with
Jesse Tomaine with the Division, and for the Division to
attenpt to proceed -- or the Commission to attenpt to proceed
to violate American as stripping off a Band-Aid and viol ating

NOVs t hrough previous operators, would be a violation of due
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process rights under Federal law. So since American is not

in violation, Anmerican has adequate financials and American

is a prudent operator acting in good faith. Those

di scussions today are inappropriate and shoul d be consi dered
hearsay and they should be stricken fromthe record.

CHAI R CHANG: M. Samani ego, first of all, as
Commi ssion Chair, | can always interrupt you, because |I'mthe
Chair here. Nunber two, if there's any nuting going on, it's
to nake sure that nobody speaks over each other, but we have
gi ven you opportunities to speak, just as you were speaking
right now And as long as everybody waits their turn, | wll
do ny best to make sure that everybody gets a fair shot at
presenting what they need to present, including you. So
putting that point aside, | hear you.

Again, it sounds |ike everybody is chonping at the
bit to get to the nerit -- again, we're at a status
conference at the nonment. We haven't even -- the Conm ssion
has not even agreed to start hearing argunents on Motion for

Emergency Stay. So all of these argunments around the

underlying -- the actual disputes, are a little premature
until | can figure out and get advice fromthe Conmmni ssioners
whet her they are, in fact, willing to entertain notions

practice on the enmergency stay today.
So if I could get the parties to hold off for a

mnute, I'd like to get Comm ssioners input here as to
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whet her or not the Comm ssion is ready to and/or wi shes to
hear any argument on the Mtion for the Emergency Stay.

COWVM SS| ONER AMPONVAH: M. Chair, | just want to
know, is it not possible for all of it to be resolved at the
District Court, or since it was a decision fromthe Division,
t he Conm ssion needs to react on it? | just want sone
clarity on that.

CHAIR CHANG: | think Conm ssion Counsel can
probably add to this answer, but | think if a District Court
were to weigh in on title one way or the other, it would
resolve a |lot of the issues here and would | eave us with a
much sinpler decision to make, if any at all. That said, at
the very nmininmum the Mtion for an Enmergency Stay, you know,
given that court proceedings, if the parties even go there,
woul d take a long time. At the very minimum | think we've
got the issue of whether or not to issue an energency stay of
the Division's order, would be sonmething that we |ikely need
to make a decision on. Conm ssion Counsel, is there anything
further or did | capture that?

MR. SHANDLER: | have nothing further.

CHAI R CHANG. Commi ssioner Bloom what is your
pl easure or what do you advise?

COWM SSI ONER BLOOM  Thank you, M. Chair. I'm
struggling here with how to proceed.

CHAI R CHANG I think all three of us on the
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Commi ssi on, and probably M. Shandler as well, | think we're
all struggling a little bit to handle this in an organized
manner .

I will speak only for nyself. Noting the time, I'm
willing to allow a reasonabl e anount of brief arguments from
both parties on -- fromall parties on the Mtion for an
Enmergency Stay and | don't know that | will be ready to make
any decisions on anything today regarding this particul ar
case, but |I'm happy to hear arguments, give parties an
opportunity to say their peace and take all of the issues,
whet her or not there is jurisdiction, whether or not there
shoul d be an enmergency or -- whether or not there should be a
stay on an energency basis, to take all the issues under
advi senment and then take the -- basically give the Comm ssion
itself time to try to unwind the issues and invite witten
pl eadi ngs, if necessary.

COWM SSI ONER BLOOM M. Chair, that's where | am
too. | think hearing arguments could be helpful. | don't
know that 1'd be ready to make a decision either today. So
perhaps we proceed along the |ines you suggested.

CHAIR CHANG. Dr. Anponah.

COW SSI ONER AMPOVAH:  So | do have a questi on,

t hough. Let's say the Motion to Stay, to discuss that,
nmean, if the Commi ssion is also going to consider the de novo

case, then it sounds like it's tied together. |f you deny
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Motion of Stay, then what will be the need for the de novo,
right. So I'mjust |looking at, if we go ahead and |listen to

the notion to nore or less stay, and then let's say we deny

that and we still cone back, are we going to deny without
prejudice so it can be brought back or -- because I'mstill
confused.

CHAIR CHANG  Well, that's what |I'msaying. | think

Commi ssioner Bloomand | are not ready to nmake any deci sion
on either of those. M proposal is only to give -- since
everybody is here, to give everybody the opportunity to al so
present oral arguments on both questions and then to reserve
our decision on both questions.

COW SSI ONER AMPOVAH:  Thank you so nuch for
the clarification. | support that.

CHAI R CHANG. Comm ssion Counsel, does that give you
any heartburn or do you have any advice on how you think we
may be able to handle that any better?

MR. SHANDLER: As |'ve said, you have severa
options. So whatever path you want to go forward, that's
fine.

CHAIR CHANG It sounds |ike the Commi ssion is
amenabl e to hearing argunments on the Mdtion for Energency
Stay, so | will turnit to the parties. | wll ask the
parties to limt their initial presentations on that to ten

nm nutes, because | have a feeling there's going to be sone
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back and forth.

COW SSI ONER BLOOM M. Chair.

CHAI R CHANG. Go ahead.

COWM SSI ONER BLOOM  Perhaps a 10 or 15 minute break
before we nove into --

CHAI R CHANG. Thank you so much, that would be

fantastic. | second that nmotion. |In that case, it's
currently -- should we return at 10:45 or do you think
| onger ?

COWM SSI ONER BLOOM  10: 45 woul d be fi ne.

CHAIR CHANG. Let's take a break and we will cone
back and hear arguments on the Mtion for the Energency Stay
at 10:45. Thank you very nuch.

(Recess at 10:35 a.m to 10:50 a.m)

CHAI R CHANG: Thank you all. This is the New Mexico
O | Conservation Comm ssion and we are back on the record.
Pursuant to the discussion that we just had prior to the
break, I will nowinvite the parties to provide ora
argunments on the Mdtion for Emergency Stay of the three

consol i dated cases in front of the Conmm ssion at the nopnment.

Il will invite M. Samani ego, as the nmover of the
notion, to start oral argunments. | do ask that we limt --
M. Samani ego, | ask that you limt your initial remarks to
10 m nutes so that we'll have sonme tinme and opportunity for

questions and/or back and forth follow ng your argunents.
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MR. SAMANI EGO. Okay. Do | begin?

CHAI R CHANG. Pl ease, go ahead, sir.

MR. SAMANI EGO. Ckay. | want to start off with
Al pha's enpl oyed | andman, John Kaufman. He stated at hearing
under oath when asked by Samani ego about a | ease term nating
under specific |aws, does it automatically term nate?

Al pha' s | andman, John Kaufman's, statenent was, it depends on
the lease. And Dairn Savage, Al pha's counsel, clains of the
| ease already being term nated and expired by their own

| andman statenent at hearing, Savage's clains would be
premature and at this time irrelevant. Should be nothing
nore than hearsay at this tine. Alpha' s counsel and | andman
statements conflict with one another.

American will further go that American neets the
four prongs of Tenneco. Anerican justly owes dues and wil|
succeed in collecting its just dues on the nerit.

Second prong, that Alpha failed requirenments under
| aw and the final order that cause irreversible harmto
correlative rights owners causi ng econom ¢ waste and
violating correlative rights of owners through their willful
failed efforts to notify and conpensate interest owners and
i nposi ng severe econom ¢ burden on the net returns, thus
neeting the second el enent of the Tenneco standard. A stay
pursuant to the Tenneco.

Third prong, would not result in any substanti al
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harmto other parties as all owners subject to the order
woul d receive their fair and just conpensation due to the
parties fromthe illegal oil and gas sal es of Al pha.

Last prong, in satisfaction of Tenneco's |ast prong,
there is no harmto the public. 1In fact, the order is not
stayed. The public will be harmed through acts of concealing
a crime mandatory reporting and federal law in prison of a
felony. So this is a crime that has took place.

| want to go on, that Manning and Energy M nerals
206 and MFCC 027 showi ng that an adm nistrative agency using
its police powers to authorize a taking w thout conpensation
is unconstitutional and subject to the taking clause.

So to nmove forward with granting Al pha the authority
to move forward with operations under these orders woul d
viol ate federal |aw and would be considered unconstitutional
under Federal |aw under Manning versus Energy M nerals 206.

The Division and the Conmi ssion cannot guarantee
that correlative rights will be protected. So therefore, to
not deny the energency stay would be a violation of obligated
duties of the Division and the Comm ssion, the Gl and Gas
Act to protect correlative rights. And therefore, since
Di vi sion would be violating their own | aw, state | aw
and violating federal law, it would be -- the Conm ssion and
the Division should proceed with caution and grant the

emergency stay so that this can be heard in the proper
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jurisdiction at the sane tinme, passing it as enmergency stay

granted so that correlative rights are protected so that the
Di vi si on and Comm ssi on woul d have done their duties. Thank
you.

CHAI R CHANG. Thank you. Conm ssioners, do you have
any questions for M. Samani ego at this nmoment or would you
like to hear from M. Savage first before we open the floor
to questions?

COW SSI ONER BLOOM M. Chair, | think ny
preference would be to hear from M. Savage first.

CHAIR CHANG  All right. If that's all right with
Conmmi ssi oner Anponah.

COW SSI ONER AMPOVAH:  Yes.

CHAIR CHANG. | invite M. Savage to present his
argunents.

MR. SAVAGE: Yes, thank you. M. Chair,

Commi ssioners. First, I'd like to provide sonme context
regarding chain of title. So every chain of title in a unit
frompast to present has sensor groupihngs of antiquated and
expired | eases that have been forfeited and suppl anted by
current | eases. So, for exanple, you could have early

devel opnment in the 1940s, and if you go though you would see
the 1940s | eases, then you woul d have | ater devel opnent,
let's say in the 1960s, you would see a set or group of

| eases that supplant the 1940s | eases, and then you coul d
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see, for exanple, current devel opment and you woul d see
nodern | eases in the 2000s.

So this case presents a situation in which AER has
obt ai ned ol der | eases fromthe 1960s and it's using that
claim it's a bad faith claim of these expired | eases as a
nmeans to sabotage valid pooling orders. This seens to be a
recurring pattern in other cases as well.

Now, if the Conm ssion grants a stay, it's basically
rewar di ng and endorsing a policy that anybody could go back
to the 1940s. They could go back to the 1960s. They could
say, "hey, | want to buy these |eases, buying them" and then
throw a wench into the proceedings at the Division or the
Commi ssi on and underm ne the proceedi ngs on no basis
what soever and then force the good faith applicants and good
faith operators to have to run to District Court and pay
enor nous amounts of cost to try to work through this
probl em that was created by endorsing this policy.

Now, the Division found, and | direct you to the
slide on the screen. The division found, after AER had anple
opportunity to provide a good faith showi ng of ownership in a
nunmber of cases involving the Holl ywood Star wells, they
found and stated in an order, AER did not provide evidence
denonstrating an interest in the unit. And then in the
transcripts for the other cases, AER does not have an

interest in these cases. Now, that rai ses a serious issue
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about whet her even AER has standing to request a Mdtion to
St ay.

Now, in New Mexico standing requires one, injury in
fact; causal relationship between the injury and the
chal | enge conduct; and three, the likelihood the injury wll
be addressed by a favorabl e decision. AER has no injury,
nunmber one. AER received due process multiple tines at a
hearing, it stated its argunents, it stated its positions.
The OCD heard the argunments and then they issued an order
t hat approved the overlapping units.

Now, the OCD -- that is common procedure under the
rules, that if somebody objects to an overl apping unit, the
OCD wi Il have a hearing and then they will decide whether it
violates correlative rights. In this case, they decided it
does not. That is commmn practice. There are thousands of
units out there with overlapping units that coexist. It's
very rare for the OCD to deny or reject an overlapping unit.
So therefore, there's no injury.

Number two, there's no causal relationship. The OCD
had the authority to approve the overlapping unit after a
hearing and all owi ng both units to produce without injury.
And then a decision to grant a stay will not address, that's
the third requirenent, will a decision to grant a stay
actually address the injury and it will not address any

purported injury that will directly harmthe owners in the
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subj ect lands by inpeding their just and equitable share
production fromthe pooling orders. So there's a standing
issue that -- and that is the ACLU of New Mexico versus City
of Al buquerque, the New Mexico Suprenme Court addresses.

Now, the Conm ssion also considers the Tenneco
versus New Mexico Water Quality Control Conm ssion as the
standard for whether to grant a stay or not. So the first
prong of the test is, will AER -- is likely to prevail in the
merits. AER is not likely to prevail on the nerits. This is
the first prong. |It's the npst inportant prong. So AER
recei ved due process of a hearing for its objections and the
Di vision issued orders approving overl apping units as not
violating correlative rights. W believe that that should be
recognized. And | believe that if the Conmm ssion used the
same standards under the rules for approving overl appi ng
units, that they would cone to the same concl usion

Now, Al pha appreciates OCC counsel's conmments, they
are appreciated, that if you pull back the wound -- the
Band-Aid on this, that you would see sone very concerning
i ssues and facts. Apparently there's been a ot of festering
over this well and other wells that AER has purported to
operate. And Al pha has acquired a |ot of evidence that Al pha
is confident that the OCC -- if this goes to hearing, that
the OCC will find that the Saui k well needs to be plugged and

that also is a reason that AER is not likely to prevail on
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the nmerits.

So we have the two main issues there, approval of
overlapping units, there's no violation of -- there's no
harm no violation of correlative rights. And also the
Commi ssion is likely to find that this well will need to be
pl ugged.

A second prong of Tenneco is, AER has not shown
irreparable harm Approval of overlapping units is a common
practice and authorization does not result in irreparable
harmto AER. AER has not shown any evidence of any kind of
irreparable harm And operators produce with overl apping
units all the time w thout harm

The third prong, AER fails to show substantial harm
to interested parties. 1In fact, there are nore than 700-pl us

owners in the subject lands in the units that AER has pool ed

and there will be substantial harmto those owners, because
they will not -- if you grant a stay they'll be denied their
right to share production, would be inpeded, and they'll be
denied to their share of production and they'll be directly

harmed by the stay.

Finally, the fourth prong, AER fails to show no harm
will ensue to the public interest. Alpha contends that
granting a stay will harmpublic interest by setting a
precedent that allows a party to assert bad faith clains, to

go back and acquire assignnments of |eases that are invalid
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and then use those to underm ne proper good faith proceedi ngs
and undernine valid pooling orders and violate correl ative
rights, that would be a harm

The Conm ssion granting a stay would incentivize and
reward that kind of bad faith behavior and it would harmthe
public interest. It would harmthe good faith operators that
do present -- and good faith applicants that do present
owner shi p exhi bits showi ng proper percentages of ownership in
a good faith manner.

Now, |'d like to address Commi ssi oner Anponah's
concern about whether granting a stay precludes or preenpts a
valid de novo hearing, and Al pha would say that clearly it
does not. They are two separate issues. They are two
separate decisions. You can deny the stay and still go
forward and have a fully valid hearing and hear all the
merits and make a decision on the nerits at a de novo
heari ng.

Now, if the stay is denied, then the party who
prevailed, Alpha let's assunme, would be in a position to
deci de what they wanted to do with that option. They would
be the ones who woul d take the risk. You know, if they
decide to go forward, that's because they were incredibly
confident that that order, that pooling order is valid. |If
they make that decision and the OCC shoul d deci de otherw se,

then they woul d have to deal with the consequences of that.
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In a free market, that's sonething that | think an option of
-- freedomthat should be allowed. So given that AER has not
satisfy Tenneco, which is the main standard for deciding
this, but also the concerns that they do not satisfy even
requi rements for standing in New Mexico for asserting a
notion to stay. We respectfully request that the Commi ssion
deny the notion to stay. Thank you.

CHAI R CHANG. Commi ssioners, any questions for
either party or are we ready to just take the matter under
advi senent for the nonent?

MR. SAMANI EGO. | have a response.

CHAI R CHANG. Fair enough, M. Samani ego, but give
me one second to ask the Comm ssioners whether they have any
questions and then I'Il turn to your response.

MR. SAMANI EGO:  Ckay. Thank you.

CHAI R CHANG. Any questions at the nmonent,
Conmi ssi oners?

COW SSI ONER AMPOVAH: M. Chair, | do have a
question for AER, Anerican

CHAI R CHANG. Pl ease.

COWM SSI ONER AMPOMAH:  Sir, | do have a question for
you. | want to know, what is your thought process or the
signi ficance of conpul sory pooling?

MR. SAMANIEGO. |'m for conpul sory pooling so

long as it's done appropriately, properly, and within the
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gui del i nes of state |aw. | f those are not followed, | think
nyself and the State under their own |laws are all against it
if not done appropriately.

COWM SSI ONER AMPOMAH:  Thank you. So anot her
question for you is, as M. Savage presented to us, there are
about 700-plus owners. So | want to know, are you the only
party that is in dispute in this matter?

MR. SAMANI EGO: Here today, | suppose. |If there is
any ot her individuals pursuing action, | guess we will find
out .

COW SSI ONER AMPOVAH:  Thank you, M. Chair. No
further questions.

CHAI R CHANG. Comm ssioner Bloom any questions at
this point?

COW SSI ONER BLOOM  No, M. Chair.

CHAI R CHANG. Thank you. In that case, | will turn
to responses fromthe parties. | wll give both parties a
few m nutes to respond. Please keep your comments to, |
don't know, six minutes or so, no nore, please. But | will
start with you, M. Samani ego.

MR. SAMANI EGO  Yes. | want to start off by, M.
Savage, the way he ended his statenent, requesting the
Division to grant freedom when it cones to their operations
and the Comm ssion or the Division does not grant freedons

when it comes to protecting correlative rights. | want to go
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forward with, that the orders that were given in these cases
were invalid and erroneous for the fact that Anmerican was not
able to present its evidence at hearing in all the cases,
because M. Savage's false clains that changed over tinme from
wel | bores, to no interest, to expired wells, to NOV letters
to other operators, they've been all over the place. |
want to go forward with that because Al pha through their
counsel cannot pass not even the first prong of the Tenneco
matter involving NOV letters to plug wells, those are for
ot her previous operators. They have no relevance in this
matter or relevance noving forward with those clainms. That
statenment to be continuous needs to be nute and thrown out
from being continually used as a claim because it's invalid,
we can all see that. So the fact that Al pha through counse
cannot pass the first prong of the Tenneco test; therefore,
Al pha's clainms are irrel evant and shoul d be consi dered npot,
because they don't have standing or nerit agai nst Anmerican,
who is a prudent operator and passes the Tenneco standards of
the four-prong test for the enmergency stay to be granted.
Thank you.

CHAI R CHANG. Thank you. M. Savage.

MR. SAVAGE: |'Ill just nmake one coment. | don't
under stand how AER was not able to present evidence at
heari ng because of sonething | said. He had anple

opportunity to present his case. So that's all | would say.
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MR. SAMANI EGO. Well, through the Comm ssion and the
Di vi sion they take evidence and statenments to nmke a
determ nation. M. Savage, when you present false clains and
present evidence that over tinme changes and the stories are
i nconsi stent, okay, it creates burden on all parties and what
it created was the Division to act in such an extrene
manner because of the clainms that you presented. So it nmade
the Division act erroneous. The Division acts upon evidence
bei ng presented and you willfully presented m sl eading
evi dence, M. Savage, and your |andman and Al pha. So agai n,
Commi ssion and Division, | ask for the Division and
Conmmi ssion to move forward with the energency stay to protect
correlative rights.

CHAI R CHANG. Thank you. W hear you now and your
conments are captured on the record. Any further questions
for any of the parties, Commi ssioners?

COWM SSI ONER BLOOM M. Chair, if you'd indul ge ne,
a question for M. Samani ego.

CHAI R CHANG. Pl ease.

COW SSI ONER BLOOM M. Samahi ego, M. Savage says
that there would be nothing precluding you from having an
overlapping unit here. \What's your response to that?

MR. SAMANIEGO. | think noving forward on that
statenent woul d be premature because rights have been

infringed and trespassed and overl apped upon.
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COW SSI ONER BLOOM  And, M. Samani ego, you were

noticed as a party to this conpul sory pooling, correct?

MR. SAMANIEGO. | was not. | was not. \What | do
is, | spend a | ot of ny days, whenever | have the little free
time, | spend it going through OCD records and agendas

and hearings. And the fact that | cane across this after
pernmits were already put out there in the field. And as an
operator, attenpted to enter an appearance and was deni ed
because of false clainms of Savage.

COW SSI ONER BLOOM  Thank you, M. Sanmani ego.

M. Savage, would you like to address that? That was ny next
question, was to you actually. Was notification nmade to
M . Samani ego and Anmerican Energy?

MR. SAVAGE: Yes.

MR. SAMANI EGO:  No, there wasn't.

(Court Reporter-cannot see speakers)

CHAIR CHANG. I'll ask anybody who's speaking while
the exhibit is up to identify thenmselves as they speak
We're turning to M. Savage now.

MR. SAVAGE: Conmm ssioner Bloom a pooling
applicant, when they do an application, they nust notify each
owner of interest in the mneral estate proposed for pooling,
as evidenced by the record, and that's under 19.15.4.12
A(l)(a), that's the criteria and the requirenment. So Al pha

satisfied this notice requirenment by nunmber one, running
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title in good faith to identify the current owners of the
subj ect | ands.

Two, providing the Division an ownership exhibit
reflecting good faith presentation of ownership, all the
owners, that was 700-plus. Alpha has invested mllions of
dollars by hiring title conpanies to run title on this. And
then finally, mailing notice letters to mneral owners in
conpliance with 19.15.4.12.

Now, Al pha's good faith title does not show that AER
is an owner in the subject lands. So the Division mailed
their notice letters. AER did not receive it because they
were not entitled to it under the rules, and the Division
found that notice was satisfied.

Now, what M. Samaniego is referring to is, that he
clainms that he had a right to notice because he was an
operator of the Sauik well. Let me put that in context.
These pooling hearings were initially initiated in 2024 under
case 24944, that's when Alpha first started sendi ng out
notice and started initiating these cases.

Now, at that time WIdcat Energy, LLC was the
desi gnated operator of this Sauik unit Even though that's the
case and even though AER did not have ownership, AER becane
aware of the pooling cases, becane aware of that case, and
made an entry of appearance. They nade an entry of

appearance and they made their position known.
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Now, AER did not file their Cl45 change of ownership
until two-and-a-half nmonths later, January 7th, 2025. So
they were not even the designated operator entitled to notice
a until long after they've already started making their
appearances in these cases. It was clear to Al pha that this
notice issue, and it has nothing to do with who gets notice
for pooling, because they have an ownership of record,
because AER does not have ownership of record, according to a
good faith review of the title. But this other rule,

19. 15. 16. 15(B) (9) provides for notice to operators regarding
-- in order to adjudicate overlapping units.

Now, we see that rule as being satisfied, because
AER di d make an appearance, they stated their position, their
argunents were fully adjudicated, and in the end the Division
i ssued an order in which they approved overl apping units as
not violating correlative rights. So we do not see an issue
there and we do not see where AER was deni ed notice or was
deni ed due process.

CHAIR CHANG. | understand you have some objections,
M . Samani ego, but let me, if | could real quick. | believe
what |'m hearing fromboth parties is that M. Savage
concedes that nothing was specifically mailed to AER
However, your position is that they were not entitled to it,
because again this goes back to underlying dispute over chain

of title.
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MR. SAMANIEGO. | want to say that Al pha's claim of
multiple mllions of dollars to title and that should be the
standing to allow themto nove forward, it's irrelevant who
spent mllions and billions of dollars, it's irrelevant to
the matter.

CHAIR CHANG | understand --

MR. SAMANI EGO. So to use that as who spent nore
noney as a defense, that's irrel evant.

CHAI R CHANG Fair.

MR. SAMANI EGO: Go ahead.

CHAIR CHANG. | said, "fair." W hear you on that
point, but I think we also hear that -- to the scope of
Commi ssi oner Bl oom s question though, whether or not notice
was provided to AER. |'m hearing both of you say that notice
was not provided. The dispute is over on whether or not
notice was required. right?

MR. SAMANI EGO. Alpha's claimto mllions of dollars
on the title search, |I've sent evidence where Al pha purchased
all of its interests fromUplift. Uplift Energy went out
there and got top | eases on a | ot of Anerican |eases, went
and got top leases. And in the evidence it shows that Uplift
assigned those interests to Alpha with no warranty to title.
No warranty to title. And for Savage to nmmke clai mthat
noti ce was done because they did the title search, they don't

even know what they bought. They didn't know that that title
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came with no warranty to title, which any prudent operator
woul d not acquire interests with no warranty. So in nmultiple
stages they presented their clains with bad faith and
n sl eadi ng evi dence.

CHAI R CHANG. Thank you, M. Samani ego. | think
we're getting a little bit afield from Commi ssi oner Bl oonl s
question, so | just want to go back to Comm ssi oner Bl oom
Commi ssi oner Bl oom has your question been answered and/or do
you have any follow up to that?

COW SSI ONER BLOOM  Yes and no, M. Chair. Thank
you.

CHAI R CHANG I think at this point, the Comm ssion
-- or I"'mready, as Chair, to take the matters under
advi senment, nmake no decisions today, because | don't think
we're ready to make any decisions today, but I will invite
Commi ssioners to weigh in. Are you ready to take the matter
under advi senent and to reserve our decision or would you
li ke to hear any nmore argunment or ask any nore questions,
Conmi ssi oners?

COW SSI ONER BLOOM M. Chair, | agree with your
t hought s on how we proceed.

COW SSI ONER AMPOVMAH: M. Chair, | also agree to

t hat .
CHAIR CHANG Well, in that case, thank you all very
much for the spirited debate and di scussions today. | think
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just for recordkeeping clarity purposes, nmay | recomrend t hat
we set this matter back for a status conference at our
Decenber neeting, just so that it doesn't fall off the back
burner, but that | don't know that we're ready to commit to
anything nore than a status conference and a status update at
Decenber at the nmonment, but that Conmm ssioners will have a
chance to review all of the subm ssions and to think through
the argunents made today at the nonent. Does that sound
acceptable to the Conm ssioners?

COVWM SSI ONER BLOOM M. Chair, yes. And if you're
| ooking for a notion, | would nove that.

CHAIR CHANG. |Is there a second?

COW SSI ONER AMPOVAH: | second.

CHAI R CHANG. Sounds |like we've got a plan w thout
obj ection. So moved and so approved. M. Samani ego, just
for those of you on the platformjust to clarify, we aren't
ready to make any decisions on anything related to this case
today, but we are going to take everything that you have
presented and all of the argunents today under advi senent and
we're going to think about it carefully. And to make sure
that this case doesn't fall off the back burner, we have
pl aced this matter on the Decenber 17th nmeeting. At the
noment we're going to set it for a status conference. |f
there's anything that changes or if we're ready to proceed

beyond that further or other notions or whatnot, we wll make
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sure that we |let everybody know before the Decenber 17th

meeti ng.

Wth that, | think we are ready to recess until the
case for the afternoon. | don't think we need a notion to
recess, so | wll just declare, unless -- wthout objection,
| will declare that the Conmi ssion is now in recess unti
1:30 p. m

(Recess at 11:22 a.m to 1:32 p.m)

CHAIR CHANG. It is just a few m nutes past 1:30, so
we will return fromour recess for today's neeting of the New

Mexico G| Conservation Comm ssion. Just for formality sake,
could Commi ssion Clerk please call the roll again.
COW SSI ONER CLERK: Yes. This is a roll call of
our afternoon session. Comm ssioner Anpomah.
COW SSI ONER AMPOMAH:  Present.
COWM SSI ONER CLERK:  Commi ssi oner Chair Chang.
CHAI R CHANG:.  Present.
COW SSI ONER CLERK:  Conmi ssi oner Bayl en Lankin.
COW SSI ONER LAMKIN:  Present.
COW SSI ONER CLERK: We have our quorum
CHAI R CHANG. Thank you very nuch. Turning to the
next item on our Agenda, we have argunments in the
Goodni ght/ Enpire rehearing on the two issues that the
Commi ssion granted limted rehearing on

Conmmi ssi on Counsel, is there any matter
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prelimnarily that | need to handl e before we invite the
nmovenment to start argunents? |In that case, M. Rankin, are
you ready to proceed?

MR. RANKIN:. Good nmorning, M. Chair. Thank you
very mnmuch. | appreciate the opportunity. Wth us today in
t he audi ence we have sonme conpany representatives fromthe
Board and the Conpany. Fromleft to right, we have M.
Charl es Marsh, who's a board nenber. M. Robert Ruby,
who's a co-founder of the conpany. M. Lane Skinner, who's
VP of operations. M. Mtt Osborne, who's president and
chief operating officer, and then to his side here is M.
Drew W nston, who's also a board nenber, and then M. G ant
Adans as well. We appreciate the opportunity.

CHAI R CHANG. Thank you.

MR. RANKIN: May | proceed.

CHAI R CHANG. Pl ease.

MR. RANKIN: Thank you, M. Chair. Madam Court
Reporter, my nane is Adam Rankin and |'m representing
Goodni ght Mdstreamin this case.

MR. VEHVEYER: Corey Wehneyer of Santoyo and
Wehneyer, P.C. |1'mjoined by Sharon Shaheen. We're here on
behal f of Enpire and we're ready to proceed.

MR. MOANDER: Chris Mander on behalf of the New
Mexi co O | Conservation Division.

MR. BECK: WMatt Beck on behalf of Rice Operating
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Conpany and Perni an Line Service, LLC

CHAIR CHANG. |Is anybody present for Pilot?

MR. SUAZO: Yes. Good afternoon. M guel Suazo with
Beatty and Wbzni ak appearing today on behalf of Pilot Water.

CHAI R CHANG. Thank you. |Is there anybody el se we
anticipate speaking up during this hearing? | don't believe
so. |If anybody else does pipe up, | will do ny best to pause
and provide identification for our court reporter.

Is there any other prelimnmnary housekeeping itens
that the Comm ssion should take up before we proceed to oral
argunments? Hearing none, | invite M. Rankin to open on
behal f of Goodnight. | have 20 m nutes on Direct and five
m nutes reserved for Rebuttal.

MR. RANKIN: That's ny plan, M. Chair. And if |
may approach, | have a hard copy of the presentation | can
share with parties. |1'mgoing to share ny screen as | walk
t hrough ny presentation.

M. Chair, Commi ssioners, may it please the
Commi ssion. The Conmi ssion directed the parties to subnit
briefing on two narrow | egal issues and instructed them not
tore-litigate any facts or factual findings found by the
Commi ssi on.

First, can the Commi ssion suspend Goodni ght's
injection given that there's insufficient evidence that the

all eged ROZ is recoverabl e?
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Second, does the Division have discretion in
i npl enenting the Conm ssion's order? In sunmary, as
to both issues, the Commi ssion's finding of insufficient
evi dence of recoverability precludes shutting in Goodnight's
injection, that means the original order should be amended,
because there's no finding of current waste or inpairnent of
correlative rights, there's no finding of production in
payi ng quantities as to the ROZ, and there's no | ack of
confinenment as to the injection, within the injection zone
conduct ed by Goodni ght.

Al ternatively, the Conm ssion did del egate and has
authority to do so, to delegate its authority to the Division
to inplement the original order. \What does that nmean as to
the first legal issue presented? The answer is no. The
Commi ssi on does not have authority to suspend Goodni ght's
injection without first finding based on substantial evidence
and reliable evidence that the clained ROZ is both
econoni cal ly and physically recoverable.

Why not? The Conmi ssion's powers are not unlimted.
It's a creature of statute created by a statute and limted
to the authorities and powers specifically delegated to it by
the legislature. While it has broad authority and power to
do what may be reasonably necessary to carry out the purposes
of the G|l and Gas Act, even if not specified, the purposes

of the Act are to prevent waste and protect correlative
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ri ghts.

The Conm ssion's decisions and orders pursuant to
that authority are necessarily constrained by the limts of
its power. They mnmust be based on substantial evidence and
t hey cannot be arbitrary or capricious.

The Conm ssion's powers and authorities are
t herefore anchored to the prevention of waste and protection
of correlative rights, which is the basis of its power as
recogni zed by the Supreme Court. Fromthis delegation of
power the Comm ssion has three | egal bases to prevent waste
and protect correlative rights.

First, they have a general power, as |'ve discussed,
to prevent waste or protect correlative rights as reasonably
necessary under the Act. They have the specific power to
prevent the drowning by water of any stratum or part capable
of producing oil or gas in paying quantities. And then they
have specific power by regul ation where injection fluids have
exhibited a failure to be confined within the injection zone.

These | egal bases apply in every circunstance where
there's a claimof waste or inpairnment or harmresulting from
Goodni ght's disposal. \Whether you're tal king about a
potential ROZ in the Grayburg or the San Andres or potenti al
conmuni cation fromthe Goodnight's injection zone into the
overlying produci ng Grayburg interval, these three | egal

bases are broadly applicable across all of Empire's clains,
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but every one of themrequires a threshold finding that the
all eged ROZ is both physically and econonically recoverable
or the Conm ssion's duties to prevent waste and protect
correlative rights are not inplicated. Wth no hydrocarbons
to recover, there's nothing to be wasted and there's no
correlative rights to be protected.

Wth the Conm ssion's determ nation that it will not
revisit the fact findings underlying the Order, the facts
supporting the Order are now established and confirned.
There was insufficient evidence to prove that the ROZ, the
all eged ROZ, is recoverable, let alone that it can be
produced in paying quantities econom cally or commercially.
Because the Conmission's powers are limted, it cannot
suspend Goodnight's injection just because Enpire says that
it wants to develop a potential ROZ and refuses to proceed to
do so while injection continues. Wthout proof of
recoverability based on substantial and reliable evidence,
suspensi on of Goodnight's injection would be arbitrary,
capricious and not in accordance with the | aw.

Now, up until very recently, Enpire previously
agreed that recoverability is a prerequisite to the
Commi ssion to act. It alleged in each of its applications
seeking to revoke Goodnight's authority that the all eged ROZ
hydrocarbons are recoverable. And up until the hearing in

this case, Enpire even agreed that proof regarding economc
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recovery would be dispositive of not only the EMSU cases at

i ssue here, but all the cases in which Enpire was seeking to
revoke Goodnight's injection outside the EMSU as well. This
is not surprising because it is sinply a restatenent of what
every seasoned practitioner of oil and gas before the

Commi ssion and Division will tell you the law is on waste.

In fact, just this nonth in the rul emaki ng pendi ng
before the Commi ssi on addressi ng financial assurance and
pl uggi ng requirenents, Calder Ezzell, the former 20-plus year
| aw partner to Enpire's current counsel, testified before
this Comm ssion on behalf of the |Independent Petrol eum
Associ ation of New Mexico, that waste requires comrercially
and econonically recoverable oil or gas. That's also not
surprising because physical and econonic recoverability has
been a requirenent for proving waste throughout the
Commi ssion's and Division's orders.

Recoverability is a part of the standard industry
definition of waste in the WIllianms and Meyers O | and Gas
treatise, the oil and gas bible. Recoverability is a
requi red el ement of proof of waste in case law fromoil and
gas producing jurisdictions around the country. Just a few
exanpl es are shown here, but we have cited to many nore in
our briefing.

Now, having established that the recoverability is

central to the Conm ssion's anal ysis and havi ng determ ned
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that the Commi ssion has found that has not been proven, let's
| ook at how waste is analyzed in these three | egal bases that
govern and limt the Conm ssion's authority.

First, the general power to do whatever is
reasonably necessary to prevent waste and protect correlative

rights. Looking at the definition, and the very definition

of waste, the basis and the measure for waste is detern ned

by what can be ultimately recovered. |In other words, if no
waste -- if no oil or gas is recoverable, then there can be
no wast e.

The Conm ssion found that Enpire failed to establish
that the alleged ROZ is recoverabl e anywhere within the EMSU
i ncluding within Goodnight's disposal zone in the | ower San
Andres. The Comm ssion also found that by definition the
Resi dual O| Zone as purported, contains only oil that cannot
be nmobilized by Goodnight's injection waters. Because the
ROZ cannot be nobilized by water or injection of water, the
continued di sposal cannot tend to cause a reduction in
ultimate recovery, even if at sone |later date the ROZ is
proven to be econonically, comrercially recoverable. But
nore fundanmentally, if none of the ROZ can be recovered or is
proven to be recoverable today, technically or econom cally,
t hen Goodni ght's injection cannot cause waste, because it
does not reduce the total quantity that can be ultinmately

recover ed.
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CHAI R CHANG Counsel, | want to clarify there and
push a little harder, because the Conm ssion's finding wasn't
that there was sufficient evidence to prove that this
formation is -- that this ROZ is not recoverable. What the
Commi ssion found is, that there's no evidence one way or the
other. We've read your briefing that covers a | ot of these
argunents, and the hard part for nme to struggle with is, the
Commission's finding here is that there's not enough evi dence
-- whether or not each party agrees with that, the
Commi ssion's finding was that there's not enough evi dence one
way or the other. And so, what do we do when there is a
possibility of waste, because we don't know one way or the
ot her ?

MR. RANKIN: Sure. Understood. Qur position has
been, and because the Conm ssion, as the Division does, has
continuing jurisdiction, as and when Enpire is able to cone
forward with actual evidence that the ROZ is recoverabl e,
then they can cone back to the Conm ssion and present that
evidence. But until they do, they have not net their burden
of proof necessary to shut in our injection. They have not
nmet the standard of evidence required under the law to show
that there is a basis for recoverability or that there's a
basis to substantiate their clains of waste. And until that
evi dence conmes forward, there's no | egal basis under the |aw

or the facts, for the Conm ssion to shut in or suspend
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Goodni ght's I njection.

CHAIR CHANG. But is that technically possible, for
Enpire to obtain the kind of evidence that you're | ooking for
wi t hout the opportunity to do a pilot project?

MR. RANKIN: We have heard from Enpire's own
witnesses that they can go in and drill cores and take
addi ti onal evidence fromthe zone. They haven't done that.
They acquired the property back in 2021 with the intent to
pursue a potential ROZ devel opnent in the acreage, but have
done nothing since the tinme they've acquired it.

In the record, which is before the Comm ssion, there
is plenty of evidence fromEnpire's own witnesses that it is
possible for themto go do that. They just haven't done it.
They' ve elected to this date not to go and coll ect that
i nformati on. Fundanmentally here though, however, because
none of the ROZ has been proven to this point to be
recoverabl e, either technically or econom cally, Goodnight's
i njection cannot cause waste, because it does not reduce the
total quantity that can be ultimtely recovered, which Enpire
has not proven to be anything greater than zero to this
point. That's not waste, and it does not inplicate the
Commi ssion's powers to prevent waste.

A simlar result obtains under the correlative
rights analysis. Again, as with waste, in the definition

itself, is the basis and the neasure of what correlative
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rights are, and you determne it by |ooking at the ratio of
t he volumes of recoverable oil or gas. So you don't need to
go any further than this definition to know that w thout
proof of recoverability, there can be no inpairnment of
correlative rights. The ROZ here needs to be recoverable,
needs to be proven to be recoverable for there to be an
actual injury to correlative rights.

Now, the definition provides further support for
this conclusion. Correlative rights requires that oil or gas
be practicably obtained. To be practicable, recovery nmust be
econonmical. It's not practicable to attenpt to recover
non- econom c, non-commercial quantities and the quantities
nmust be capabl e of being obtained; that is, they need to be
recoverabl e.

The bottomline is that the Comm ssion's findings
that there is no current inmpairnment in the G ayburg and no
recoverable ROZ in the EMSU, either the Grayburg or the San
Andres, are dispositive on the issue of inpairnment of
correlative rights. Until there's an actual and present
finding of inpairnment, the Conm ssion |acks authority to
suspend Goodni ght's injection.

Now, | ooking at the second |egal basis for the
Commi ssion to suspend Goodnight's injection, the power to
prevent drowning by water of any stratum or part capable of

produci ng in paying quantities.
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CHAI R CHANG.

hel p you see if you can maybe drill

the specific question that | think the Conmi ssion is going to

have to wrestle wth.

"1l briefly ask

On this slide, for exanple, you' ve got

the word prevent twice, right? Prevent

anticipation. | mean, plain definition

means to prevent sonmething that has the

happening, right? To prevent a fire by

fire code.

So here's where we're struggling with, if it hasn't

been proven that one

way or the other, whether or not this

ROZ either is or is not recoverable, it

at least fromny reading of the Comm ssion's prior order,
that we forecl osed recoverability,
the possibility of recovery,
evi dence one way or the other

or not, the finding of the Commission in its previous order,

what do | do? | nean, doesn't the word

and | think in an earlier

in the statute, aren'

ask us to take protective neasures to protect nerely the

possibility that this ROZ could be productive.

MR.  RANKI N:

And | understand the concern of the Division, where its

ultimate obligation,

t those sort of probabilistic words that

Sur e. Under st ood,

the primary obligation and duty of the

down a little bit npbre on

and therefore, if there is
but we just don't have enough

which is whether parties agree

slide we | ooked at the word capable

anot her question to

usually neans in
of the word prevent
possi bility of

conplying with the

doesn't sound to ne,

prevent here, and --

Conmmi ssi oner Chang.
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of the Conm ssion is to prevent waste, that's a serious and
wei ghty obligation. And where there's a potential where you
have a conpany who's telling you that this is a potenti al
billion-dollar prospect, it's a serious, serious allegation,
whi ch requires serious consideration and facts and reliable
evidence. And here we have a situation where they're

all eging a zone that has for decades been served as a

di sposal repository for produced water, as well as for
producti on of water.

Over 350 milIlion barrels of water has been produced
fromthat zone in that sane exact |ocation where they allege
there's an ROZ wi thout any production of gas or oil that's
been recorded. So there is a strong denonstration, just in
the evidence alone, that there is no hydrocarbons in that
zone that are capable of being produced, nunber one.

The concern here is that anybody can go al ong and
say, "hey, this formation has a potential for hydrocarbons,
but I'm not going to go out and do anything about it, and
haven't done anything about it for the last five or six
years, and | nmay not do it anytine soon. So |I'mgoing to
require everybody that has usefully -- beneficially making
use of this zone to stop doing so."

Even though | presented no evidence after a
t hree-week hearing of any possibility of recoverability and

t he Conm ssion has found that there's no recoverability, so
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the issue here again comes down to what is required during a
heari ng, which is proof, and neeting the burden of proof.

So, of course, | believe that the Conm ssion retains
continuing jurisdiction. They have an obligation, an ongoi ng
obligation to ensure whenever there's an opportunity or
possibility of a zone that may be productive, of always being
able to step in and protect those interests.

For exanpl e, whenever a saltwater disposal well is
aut hori zed for disposal of produced water, the Division
al ways requires that, no matter what the evidence was at the
hearing, and no matter how firmit was that there was no
hydrocarbons in that zone, they always require the operator
when they drill that well to take swabs to check for
potential oil production in that zone and to report any
possibility of oil to the Division, because the Division
retai ns ongoing continuing jurisdiction to ensure that no
zone will be watered out by disposal of produced water.

Neverthel ess, the basis here and the reason that the
Comm ssi on should have confort is because after a three-week
hearing, there's been no proof of recoverability and the
Commi ssion has determined that in this zone that has been
targeted for disposal, there's no proof of recoverability.
Based on this next |egal basis, you'll see again, that while
it is anticipatory, nevertheless, it is required to show that

such zones are capable of producing oil or gas in paying
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quantities and is definitely a forward-1ooking analysis. And
to date, Enpire has not nade that showi ng, as the Division
has found, okay, and as the definition under this provision
requires, a stratum nust be capabl e of producing oil or gas
in paying quantities, but Enpire has failed to prove either
with respect to the ROZ cl ai ns.

And again, Enpire nust show that the formation is
capabl e of recovery, that the oil and gas is capable of being
recovered fromthat zone and again, they have failed to nake
that showing. Under this standard, under this |egal basis,
recoverability is still a threshold issue that has not been
est abl i shed.

And now the third basis, which regards the
regul atory provision where injection fluids have exhibited a
failure to be confined. Here again is the specific |anguage.
The Conmmi ssion or Division are authorized to shut in or
constrain or curtail injection fromdisposal wells only where
the wells have exhibited a failure to conbine the injection
fluids within the authorized injection zone. Wthout these
findings -- and in this instance, as determ ned by the
findings of the Comnri ssion, Enpire has not established that
there are hydrocarbons in the alleged ROZ that are
recoverabl e, that there's an exhibited failure to confine
currently injection fluids within the disposal zone, or that

there's any current inpairnent of correlative rights in
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either the Grayburg or in the San Andres, because there is no
proven recoverabl e hydrocarbons in the San Andres. W thout

t hese findings, the Conmm ssion has no | egal authority or
basis to shut in Goodnight's injection.

Now, even if these findings are nade and exist, the
Commi ssion is not required to shut in injection. The
regul ations only give the Comm ssion discretion about whether
to require a shut in or not. The regulation uses the term
may. But without these findings, the Comm ssion has no | egal
or factual basis to require injection to be shut in. In
ot her words, the regulation -- whether to shut inis
di scretionary, but the Conm ssion has no valid |legal basis to
shut in injection without making these critical findings,
whi ch the Comm ssion did not do.

CHAIR CHANG Why is the finding of the existence of
the ROZ itself insufficient, because the Comm ssion did find
that there was a ROZ.

MR. RANKIN: | agree that the Comm ssion did find
that there was a ROZ. | would push back and say, that either
under Enpire's definition of a ROZ or ours, there's been no
deternmination that actually nmeets that definition. W
di sagree that there's a ROZ in the disposal zone. W don't
think it nmeets the criteria that Enpire's own experts have
identified, which is that it nust be above 20% oil

saturation.
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CHAIR CHANG. But the Comm ssion's findings of fact
need to stand for this hearing. Even if you want to reserve
your objections on that point, given the Commr ssion's
finding, why is a ROZ, the nere existence of a ROZ
i nsufficient?

MR. RANKIN: There's oil in many places. The
question is whether or not it can be recovered. |If it's not
recoverable, then it's not waste. By definition, waste has
to be -- sorry, waste requires proof that the oil can be
recovered and it can be recovered in an econonic way. The
Commi ssi ons and Divi si ons precedence on these matters is rife
with circunmstances where, unless and until hydrocarbons can
be shown to be recoverable and in econonic quantities, then
there's no waste. So here, again, because there's been no
finding and there's been actually an affirmative finding that
the ROZ is not proven to be recoverable, there's no basis to
shut in.

Now, Enpire, again, has the ability to go out and
collect the data and if they believe truly that it's
avai l able and they can do it, then they can conme back to the
Commi ssion at any time with sufficient data to show that the
ROZ is actually recoverable in economc quantities. Until
they do so, they have not nmet their burden, again, under the
| egal standards, and there's no basis to shut us in. So even

if these findings -- I'll nmove on to the next point here.
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Now, rather than analyze these |egal issues as presented by
t he Conm ssion, as directed, Enpire has instead undertaken
the effort to substantially re-litigate the factual findings
contrary to the Commi ssion's order and direction. Enpire
argues repeatedly that the ROZ is recoverable contrary to the
findings in the Comm ssion's order and contrary to the
evidentiary record. Conm ssion's findings specifically --
and here are two exanpl es.

The Conm ssion found that Enpire -- rather, Enpire
argued that it has proven at the hearing that hydrocarbons
fromthe ROZ are economically recoverable and they argued
that the ROZ is sufficiently oil saturated to be recovered
t hrough CO2 fl oodi ng. But when you go through and see the
findings, these were all rejected by the Comm ssion. The
Comm ssion --

CHAIR CHANG  Your time is about up, so | wll
invite you to just wrap up with your highlight reel

MR. RANKIN: Sure. So for all these reasons, the
Commi ssion's final decision on whether or not suspension
shoul d be approved, we believe is incorrect. There's not
sufficient evidence -- having found that there is not
sufficient evidence for recoverability, the basis for
suspension is not justified.

As to the Commission's authority to del egate to the

Division the ability to inplenent the order, we believe of
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course the Division has authority -- has coterm nous
concurrent authority with the Division under the G| and Gas
Act and there are no limtations in the order that would
restrict del egation or inplenentation by the Division. So
there's no basis to say that sonehow the Division's authority
is restricted in its inplementation. W think that the order
is clear, in our view, that the suspension is only required
as and when injection occurs within the disposal zone.

Wth that, | understand ny time is up. | appreciate
t he opportunity.

CHAI R CHANG: Thank you very nuch. | know the
Conmi ssioners are maybe | ess eager to interrupt than I am
So I will give the Comm ssioners a chance to ask a coupl e of
brief questions if they would like at this point or
Commi ssioners are al so welconme to reserve. No questions at
this point?

COW SSI ONER LAMKIN: 1"l reserve my questi ons.

COW SSI ONER AMPOMAH:  |'m hesitant to ask, but |
just want to ask one. So on slide nunber 26, you're saying
that Enpire proved at the hearing that hydrocarbons fromthe
ROZ are economically recoverable, that is the rehearing
brief. And then the second one, ROZ in the EMSU sufficiently
oil saturated to be recoverable through CO2 fl oodi ng. Now,
you' re saying these are specul ative assertions. Can you talk

alittle bit nmore about that, because | disagree, actually.
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So if you can explain that.

MR. RANKIN: Sure. So these are clainms that Enpire
has made in its post-hearing briefing. Obviously we spent
nearly three weeks arduously arguing over whether this is the
case or not. At the end of the day, the Comm ssion's
findings in the Order were, that the ROZ has been proven not
to be recoverable in either the San Andres or the G ayburg,
to date. There's a potential for recoverability,
potentially. But as of right now, they have not net their
burden to show that it is recoverable. W're living in a
wor |l d where, unfortunately, you know, we have deadlines and
we have time frames and they did not nmeet their burden at the
hearing. The clock has run. The gane is up.

Now, the Comm ssion al ways has conti nuing
jurisdiction. And as we said at the close of the hearing,
Enpire at any tinme, because it's a | easehold owner, its
operator of unit, can always come back and say, |ook, we've
got new technol ogy. We've been able to get new additiona
information that was not available to us at the time of the
heari ng and we can show now that this is now potentially
recoverabl e and econonically so. But until they have until
until they do so, and they haven't yet, there's no basis
under the Division's -- rather Conm ssion's ruling and Order,
to hold that they have made that show ng.

COW SSI ONER AMPOVAH:  |I'I 1 reserve ny further
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questions for now.

CHAI R CHANG. Thank you. Fair enough. Enpire.

MR. VWEHMEYER: Thank you. May | approach with a
handout ?

CHAI R CHANG: Yes, that's fine.

MR. VWEHVMVEYER: Madam court reporter, Corey Wehneyer
for Enpire. And on behalf of Enpire, on behalf of WIIiam
West and M. Lanning, we thank you all for this opportunity
to address you on this incredibly inportant issue. W have
t he Power Poi nt presentation.

Chai rman Chang, | really appreciate the questions
that you directed to M. Rankin. | think we'll just actually
go a little bit different direction. W've been accused of
running fromthe findings that are contained in the
Commi ssion's thoughtful Order, and it's exactly contrary to
that. We run precisely to those findings, because all of
those findings lead to the sanme result, which is that the new
applications were correctly denied to prevent waste.

The application to inject even nore saltwater in the
Dawson was denied to prevent waste. And the suspension,

i mredi at e present tense suspension for the four existing
SWBDs was ordered to the ends of preventing waste. Now, that
al so respects Enpire's vested rights within the EMSU under
the Statutory Unitization Act, as those are nenorialized in

the order from 1984 that this Conm ssion has repeatedly
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rej ected Goodnight's efforts to set aside. So the thene here
t hat conmes across has al ways been Enpire running to the
| anguage in the statute, taking the statute exactly as it
exists, living precisely within its rights that were vested
in that 1984 Unitization Order, and enbracing science
and engineering to get to the right result.

On the other side of that coin, you have the part of
Goodni ght who has repeatedly run fromthis 13-page order and
the findings that are contained in it. They've stonped their
feet. They've fussed. They don't like it, because the Order
inits entire 13 pages all cones down to the theme of this
Conmi ssion's statutory obligation entrusted pursuant to the
Constitution of the State of New Mexico to prevent waste.

Now, the position that Goodni ght urges here is a
dangerous one. They would have this Commi ssi on kneecap both
it and OCD' s jurisdiction by witing in this econonic
recoverability standard, into statutes that the New Mexico
| egi sl ature did not see fit to include. |Instead of going
t hrough this PowerPoint, just to nmeet your questions head on,
I want to go to the actual findings that after 18 days of
testinmony and 1.3 gigabytes, or whatever it was of
information -- let's go to the actual order

So at page 1, if we go up to the top, the position
that Rice and Perm an and Goodni ght urge here is that al

this Conmm ssion gets to do and all OCD gets to do is to
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address waste after it's already happened and to conpletely

t hrow out the window the prevention of waste, which is what's
actually in the statute in the first place. So as we | ook at
t hese Gooden, Hernandez, Hodges and Seaver wells, the

Commi ssion was acting correctly to deny those because you
were within your statutory jurisdiction of preventing waste
of the hydrocarbons that are both in the San Andres and the
Grayburg, full stop, period.

As we | ook at the Dawson, if you adopt this position
that is wongly urged by Goodni ght and Rice and Perm an,
| ooki ng at the Dawson, you couldn't have done that. They
woul d say you have to prove econom c viability and econom c
recoverability full stop period with direct evidence or
you' ve nessed up on the Dawson. And the Commi ssion was
acting exactly precisely within its jurisdictional nmandate
fromthe Legislature when it denied the additional injection
in the Dawson, as well as on the Piazza.

The OCD found that it needed to prevent waste by
denying the new Piazza application. This is not
controversial. O course this Comm ssion, just as OCD says
inits papers, there is no reason on this record to handicap
your own jurisdiction to beconme the Conm ssion and Division
that nmerely steps in after the waste of this State's natura
resources already occurred as opposed to preventing it before

it happens.
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In all of this briefing that you've read, they do
not have one single case that says, prevention of waste
equal s mandat ory proof of economi c recoverability, not one
case, even stepping outside of the State of New Mexico to try
to get to that result.

CHAIR CHANG. So let nme ask a question, because it
seenms -- again, the hard part that we struggle with up here,
| think, is that both positions |eads us potentially to a
fairly extreme outcone. There's got to be a way for us to
draw the |ine sonewhere between whether or not you agree with
that characterization, mere bold specul ati on on the one hand
that invites chaos to just anybody claimng they have a right
with no evidentiary basis, right, or limted evidentiary
basis. And on the other hand, certainly it seens |ike
requiring a proof of actual recoverability also goes too far
on the other end. How do we as a Commi ssion draw a |ine that
doesn't invite chaos in either direction?

MR. WVEHMVEYER: And | appreciate that question and
think the answer is your 13-page order. You all sat through
18 days of patient testinmony. You were nore patient with nme
as counsel than you should have been, | own that and
acknowl edge that. You were nore patient with our w tnesses.
But after all of that work, | read your 13-page Order of
trying to capture exactly what you just alluded to.

Now, if Enpire got to wite this thing itself, its
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EMSU woul d have been permanently protected. |t wouldn't have
had a three-year | ease on the suspension and it would have
had certainty in terms of how it could develop its EMSU ROZ
project going forward. We understand that you all made that
decision, that was within your jurisdiction to nmake the
deci si on based on the extensive evidence. And | think your
13- page order hits precisely the balance that you just

al l uded to.

If in three years we're not back to you with
evidence that is satisfactory to the Comm ssion, then at
that point the suspension, not pernanent revocation, can
resume. And that's what the order says. The order actually
says, we're to be back in three years with additiona
evidence to report to you. VWhat do we find in core? \What
have we found in adm ssibility studies? So | guess to your
question, the 13-page Order couldn't have done that nore
perfectly. 1It's not what Enpire would | ove. O course, our
rehearing was denied, | understand that and we respect that,
but it's where we're at.

Agai n, since we've been accused of running fromthis
verbi age, we run straight to the findings that this
Commi ssion thoughtfully made. And if we can just scroll
down, at 2A on page 5 of 13. |In our opinion, this should be
the end of it. Based on the 1984 Conm ssion order, and

Goodni ght has chal l enged this thing over and over, they don't
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i ke what happened nearly or 40 years ago, but under that
order, Enpire -- it paid mllions of dollars to XTO the
exclusive right to produce the ROZ in the EMSU, full stop
peri od.

There's three separate bases for denying this
rehearing that's been asked for. One of themis under the
Statutory Unitization Act. As | talk about this being a
danger ous approach that's urged over here, not to the ends of
any good policy for the Conmm ssion or the District, it's just
a position urged to further the econonic ends of conpanies in
Fort Worth, Texas and Dallas, Texas, that's why they're
advocating it. It's not out of any concern for the State's
natural resources or policy here. They would say, "we can
bl ow open all the units,” and they will cite this order. |If
this order gets changed, they will cite the order as evidence
that you can put SWBDs into sonmebody's producing unit, that's
been established under the Statutory Unionization Act.

That's dangerous. It's unnecessary. |It's out of step with
the statute. The Conmi ssion has that exactly right, as it
wites about it here.

CHAI R CHANG: Let me drill down a little bit nore,
because people use our orders as precedent whether we like it
or not. So howdo | draw the |ine? Wat standard of proof
do we need to draw here or do we need to clarify so that we

don't have nerely bald assertions and w t hout any sort of
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proof, because we could be opening the door to all sorts of
chaos if anybody could nake a bare all egation and shut down
ot her people's -- at |least what they perceive to be validly
obt ai ned pernits.

MR. VVEHVEYER: Dr. Anponmah has this exactly right.
| think it's offensive to this Comm ssion after all the
t houghtful work it did and the careful attention it paid to
the proceeding, to call this a bald assertion. And as you

return to the actual verbiage, there are no bald assertions

in here.

Let's just take the actual findings that the
Conmi ssi on has al ready nade, and to do that, we'll go to
Paragraph B and we'Il start at 28. So again, we tal ked about

ROZ. Steve Mel zer tal ked about what is a ROZ. ROZes 20
percent or nore consistent oil saturations. The oil is
there. And the idea that this is a bald assertion that
there's oil there, with the finding of a ROZ you get with
that the cookbook and you get with that M. Melzer's
description of exactly what that is.

And if you recall back to M. MBeth's cal cul ati ons
and the cal cul ati ons done by M. Davidson and M. Knights,
Dr. Davidson and M. Knights, under their work, there is vast

volumes of oil there. Nobody can question that there's vast

volumes of oil in the San Andres that are going to be forever
| ocked in. They try to couch this as, well, it's just an
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econom ¢ question. But you can look at M. MBeth, M.
Kni ghts, Dr. Davidson, and it is nmonstrous vol unmes of oi

that are in the San Andres, even believing them Cbviously

our volumes are different. But you can take themat their
word, there's oil. And it's not only Enpire's oil, it's the
State of New Mexico's oil, it's the United States' oil.

That's not bald assertions. That's straight out of their
experts nout h.

But as we continue on, at paragraph 30, one slide
showed pictures with core sanples. So this is hard, direct
data, canme straight out of the earth. W actually brought in
the core so you could smell it, you could touch it. And
those saturations were between 19 percent and 38 percent.

Ri ght here in the San Andres that Goodnight is destroying to
further the econonic ends of conpanies in Dallas and Fort
Worth, that's not specul ati on, Chairman Chang, that's direct
evi dence that you can't argue wth.

Continuing this running to the | anguage of the
Commi ssion's order, let's go to paragraph 36. This is not
taking my word for it. This is not bald assertions. The
Commi ssion found that Goodnight's own wi tnesses, Dr.

Davi dson, M. Knights, Dr. Lake and M. Tomastik agreed that
a ROZ exists, and the Comm ssion cited back to that. So when
Counsel suggests, there's no ROZ here and we never agreed

there's a ROZ, the Comm ssion expressly found in it
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fact-finding that their own experts conceded this fact. This
is based off of core. |It's based off of petrophysics. It's
based off of geol ogi c nodels, off of engineering nodels.

At 37 this should be -- and as we tal ked about, this
isn'"t the exact order we would have loved if we would have
gotten the chance to wite it ourself. But here at 37, this
is dispositive. Dr. Davidson, this is Goodnight's w tness,
confirmed that oil saturation exists throughout the San
Andres stating, quote, there's some up to 30 to 40 percent in
there. They show up periodically up and down the system
So, yes, there's oil down in there. 30 to 40 percent, and
it's been said that there's never been a drop of oil
produced, the evidence is actually conpletely counter to
that. There was seven barrels of novable oil. So this is
past ROZ. There were seven barrels of oil that swabbed up.
This is in the record. |It's uncontested. It's in the
records. For that oil to nove, you've got to be at high
saturations. No speculation, the oil is there, and
this Comm ssion has already found it's there and has noted
that -- out of their own expert's nouth, that these
saturation -- 30 to 40 percent.

CHAI R CHANG. There's no debate for me on that
point. So | will, just as | pushed M. Rankin to maybe
wrestle with some of the findings that are nore difficult for

him How do you westle with the fact that the Comm ssion
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found that whatever ROZ we determ ned to exist or the

Commi ssi on previously had determ ned to exist, hasn't been
denonstrated to be recoverable. How do we get to exercise
our authorities to prevent waste when we haven't made a
finding that there is a recoverable resource? | nean, if
it's not recoverable, without the finding that it can be
recovered, there also isn't a finding, | guess, that there is
anything to waste, isn't there? Like, how do you respond to
that point from M. Rankin?

MR. WEHMEYER: The statute doesn't say that. What
the statute speaks to is prevention of waste, if we're back
to the Gl and Gas Act. It doesn't speak in terns of
recoverability, and they don't have a Suprene Court case or
any other case that speaks to this arbitrary recoverability.
And they've cherrypicked -- and they showed two of themin
t here.

Empire's had fight after fight on this concept of
econoni ¢ recoverability and that that's not in the statute.
That's nothing that we've ever conceded or agreed to. But it
gets easier. I'll hit these little points here and then I'm
going to get to the easy button on all of this. Again, |
come back to what the Commi ssion's charge here is, is
prevention of waste, not after it's already occurred. |If the
rule and if the law in New Mexico is as M. Rankin and

Goodni ght urges, there would be zero exploration. It would
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be a situation that unless you can bring -- until you bring
and prove recoverability, you can inject waste anywhere you
want in this State into anybody's nminerals, into anybody's
unit. That is not what the | egislature charged this

Commi ssion with. It was to step in, based on the totality of
t he evidence, and assess, is this a situation where waste
needs to be prevented.

And what the Commission did, in what | say is the
nm ddl e ground here with its 13-page Order, they said, we're
not permanently revoking the permits, we're not permanently
revoking them \What we are doing is allowing a three-year
wi ndow to determine this recoverability issue to bring back
the evidence, which is consistent with our ownership of the
EMSU and the exclusive rights that go with it.

Now, if this injection is not suspended under the
Commi ssion's own findings here, the ROZ and Enpire's rights
are conpletely and forever condemmed. At Paragraph 40,

t he Conm ssion found that the Goodni ght six applications must
be deni ed, because the injection of hundreds of thousands of
barrels a day conflicts with Enpire's exclusive rights to
extract oil in the EMSU in order to performa successful CQO2
fl ood EOR project.

The injection of CO2 and water nust be nonitored
closely and adjustnments made based on design. Goodnight's

SWD wells cannot dispose of water when Enpire's active CO2
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flood is being performed w thout adversely effecting
econom cs. So wi thout changing any fact findings, we know
that these two things, injection and devel opnent of an EOR or
even execution of a pilot cannot co-exist. W don't have to
have new fact finding. W don't run fromthe fact finding.
It's right here in black and white.

But com ng back to just the easy button on this,
here's the easy button, 3A. So they hide fromthe regul ation
and rul emaki ng that says, if the water can escape the zone or
is escaping the zone, we don't even have to play the
recoverability, econonic recoverability gane that they try to
play, rewiting the statute and creating cases that don't say
that. This is the easy button and we're done, because the
regulation is perfectly clear. |If it's not confined to the
zone, the injection nust stop. And that's been briefed to
deat h.

But here's the fact finding that went with it. W
know that the Grayburg is econom cally recoverable, because
right at this noment the Grayburg is being economcally
recovered as part of secondary operations. W know that. W
know the Grayburg is above the San Andres, which is where
they're injecting the saltwater. And w thout changi ng any
fact findings whatsoever, at Paragraph 47 this Conm ssion has
found -- this is an established fact, Enpire's wi tness, Dr.

Buchwal ter, built a nmpbdel and the npdel shows to a reasonabl e
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degree that water is nmoving fromthe San Andres into the
Grayburg. This could | ead to conmuni cati on between the
Grayburg and San Andres. So with nothing but the regul ation
on the requirenent that this be confined to the injection
interval, here San Andres, and this finding that we have
shown as a matter of proof here to a reasonabl e degree, that
water is noving from San Andres to Grayburg, we're finished.
And that is absolutely consistent with this Comm ssion's
charge to prevent waste; that is, don't let the waste in the
Grayburg happen in the future, to suspend end it right now
whil e we collect additional data.

But again, the easy button here, we don't have to
make a sweeping -- you don't have to wite this crazy
econom ¢ recoverability into the statute that the legislature
didn't put there. Paragraph 47 all by itself, consistent
with the regulation on confining to the zone is there.

Addi tionally, the Conmi ssion is going to renmenber,
Goodni ght never testified to you that this was never about
seei ng where the science and the engi neering went. |t was
all about trying to get back to the result of their economc
ends. They didn't map any continuous barrier that would
confine the liquids to the injection zone. They told you
that they saw their role as nerely throwi ng rocks at what
Enpire did.

Wth the last two mnutes | have here, | wanted to
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address question two.

CHAI R CHANG. Pl ease.

MR. VWEHMVEYER: |If that pleases the Commi ssion. So
question two was, what does OCD get to do here? When the
order says suspends, present tense, what nobody has cited is
any prior case or any case |law or any Division action or any
Commi ssion action in which a permt was full stop suspended,
but that sone waste was allowed to continue, sonme injection
was allowed to continue. Suspend present tense neans
suspend.

CHAIR CHANG. Could we scroll down to that
par agraph. Because, Counsel, doesn't that paragraph also
say, in order to provide an opportunity -- let's see, |'m not
sure exactly which paragraph it was anynore. But | believe
it also says in the order that the suspension is in order to
provide Enpire with an opportunity to established CO2 EOR
project, doesn't it?

MR. VWEHMEYER: That's exactly correct. And this
dovetails with the finding in Paragraph 40 that the
Comm ssi on made, that the two cannot coexist in terns of
measuring the pressures, in terns of nonitoring the water
And we haven't even tal ked about the chemi cal inconpatibility
of the different waters and the water conpatibility aspects
of all this, but it needs to stop. W only have three years.

M. VWheeler's testimny was cited as part of the three-year
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pi ece as saying, that's an anount of time. 1In terms of how
and when that goes forward, of course we agree OCD has to
permt the process, has to review the process. W did not
take this order as carte blanche to go out and just start
drilling holes in the ground wi thout OCD s oversight and
input. But as a practical matter, three years in the
confines here will be difficult enough w thout having
continued injection into the -- there was tons of testinony
about the increasing pressure.

Goodni ght's not going to disagree that the pressure
is increasing. It's been seen in the tests they filed back
with the Commission. |If it's stopped for three years, Enpire
can get this done, and we're going to cone back and show t he
Comm ssion that this is a wonderful success case, a wonderful
ROZ success exanple for the State of New Mexico, its
m nerals, its people, the BLM and for Enpire sharehol ders.

CHAIR CHANG. Now, | don't happen to know off the
top of ny head whether or not, you know, where you are in
your processing in a pernmtting process, but for the sake of
argunment let's say that you still have permtting to do. How
do we westle with the words '"in order to'? Doesn't those
three words '"in order to' provide OCD with a capacity to
tail or the suspension to only the scope as necessary for a
CO2 injection? And of course it wouldn't be necessary until

-- or do you dispute that suspension wouldn't be necessary
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until you have a project ready to actually conduct with all
the permits in place and all the drilling done?

MR. VWEHMEYER:  Absolutely. So suspends is present
tense. All of the testinony is that it has to stop the
i njection before we can go forward. The harmis absolutely
occurring. I'mnot fussing with the Commi ssion's finding,
but this is nmoving to the place that Hunpty Dunpty can't be
put back together again in ternms of these volune. Pressure's
rising. The volunmes are there. The water inconpatibility is
there. |t says suspends, present tense. This is all to the
ends of allowing us to go forward with the pilot. So I think
that the position that we've urged is absolutely consistent.

OCD s frontline position in the briefing that it's
done is that this should be inplemented over 30 to 90 days,
t he suspension, that was the frontline position followed by,
in the alternative we would get into this, try to figure out
how the two of them work together. These parties are not
going to work together. | nmean, we certainly can agree on
one thing in here, Goodnight will do everything it can to
make sure that this is the nost mserable failure for Enpire
that it possibly can. They want this to be a trash di sposal
site, there's no two ways about this.

CHAIR CHANG. I'll ask you to avoid the personal --
I"m sure you guys can find a way to get along, at |east

inside this hearing room Your tine is about up. In fact,
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l'd like to turn to -- or I'll give you briefly, if you want,

just one mnute to sumup your sort of highlight reel and

then I'll turn to the Conm ssioners for any additional
questi ons.

MR. VWEHMEYER:  Absolutely. | guess to sum up on
just that last piece. |In our briefing we identified what

woul d be reasonabl e benchmarks in ternms of inplenentation of
the pilot, but again this is all against the backdrop of,
right now the water injection by the Comm ssion's findings is
not being confined to the injection zone. To not immediately
suspend based on the finding that it's not being confined to
the injection zone, threatens the Gayburg and it does not
honor the Commi ssion's duty to prevent future waste in the
Grayburg when we know, based on the finding here, it's not
being confined. O course, if there's any questions, |I'd be
very happy to..

CHAIR CHANG. Comm ssioners, 1'll open the floor for
any questi ons.

COW SSI ONER AMPOMAH:  Thank you, M. Chair. | do
have a question. Let's take it this way, the sentinments of
the public. So on that question normally | want to nove out
fromthe scientific world to cone to nore or less like a rea
case, real world scenario. Let's say, based on the
i nformation that Goodni ght submitted to the Conm ssion, it's

nore like the injection is supporting about 30,000 barrels of
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oil production. So from public point of view, they are
really interested in their 30,000 barrels of oil. Now, how
do we square that where, let's say, Enpire is probably going
to take about two years to nore or less go in there and
actually start the pilot project itself. W are canceling
permits to suspend or let's say even we don't know the
uncertainties associated with the 30, 000 barrels of oil
tied to the injection; whereas, you spend about two years
doing -- you know, still preparing and not doing the actua
pilot. So could there not be a situation where, because of
the public, 30,000 barrels a day, there could be a way that
OCD can structure when to suspend all the injection, you
know, to make sure that we do see actual CO2 project, you
know, and then we do see a suspension, because they cannot
co-exist, like you said.

MR. VWEHMEYER: Well, thank you. And | appreciate
the confirmation that they can't co-exist, because as we read
this, there's just -- and also our wi tnesses testified,
there's no way these can co-exist. What | would say first,
is the idea of balancing public interest, that's not in the
statutory charge that the Legislature has given you in terns
of this operator out -- these operators outside the unit are
goi ng to nake nore noney, and so we should hurt Enpire inside
the unit.

First, | would say, there's not a statutory basis
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for this weighing exercise in terns of the three separate
statutory bases that we brief out. The second piece is that
t he actual evidence that was adduced didn't find that if this
injection is shut in, it would affect any other operator, and
that's also not in the Comm ssion's fact finding, the idea
that if these wells are shut in, sonmething bad happens
somewhere else. Third, again, we have pre-existing secondary
production in the Grayburg right now, and the Commi ssion's
made the finding, it's not being confined to the injection
zone.

I think the public, as we -- and | understand you're
referring to the operating public with that question. The
public being the citizens on the street would be outraged to
| earn that the Commi ssion allowed a situation where there's
not a confinenment of fluids to the injection zone. So
think that public needs to be considered here as well, in
addition to their rights. But again, three years is not a
long tine in ternms of getting going on the project and
executing it.

Agai n, these pressures are rising -- | nmean, this is
just a basic matter of engineering, that the pressures wll
rise with every barrel. And, Conm ssioner Amponeh, | would
cone back to the findings earlier in here that you noted, the
Commi ssion noted, injecting these tens of thousands or

hundreds of thousands of barrels every single day is not only

Page 104

Veritext Lega Solutions
Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

i nconsistent with Enpire's pre-existing invested rights, it's
al so going to leave this ROZ into a place that as a matter of
econonmics and feasibility just cannot be developed, if it
conti nues.

COW SSI ONER AMPOVAH:  So is it your assertion that
there's no way that both parties can really discuss about the
suspension tineline? There's no way.

MR. WEHMEYER: OCD s weighed in on the suspension
tinmeline. W' ve now weighed in on the tineline, and
Goodni ght has weighed in on the tinmeline. Again, | read
OCD' s frontline position as being, this is a 30- to 90-days
or in the alternative. W've said we can live with 30 days.
But the idea that you can go forward while it's happening, |
don't think that's feasible at all

And one, they didn't have any testinony at the
under |l yi ng hearing that could suggest in a technical way that
coul d happen. Second, what you heard from M. Birkhead in
his testinony was that they literally put these SWDs on the
best rock. So when you |l ook at the structure and you | ook at
where the SWDs that we're fussing about are | ocated, they are
smack dab where the pilot would likely be executed, and that
testinmony is in the record.

Had this been way up on the northwest -- if the SWDs
were sonme way up on the northwest, maybe this is sonething we

can tal k about. They stuck it right on the best structure,
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ri ght on the best rock, right exactly where the pilot would
be executed.

CHAIR CHANG. Any further questions, maybe from
Commi ssi oner Lankin or would you like to reserve your
gquestions? Any further questions at this point?

COWM SSI ONER LAMKI N:  No questions from Commi ssi oner

Lanki n.

CHAI R CHANG. Thank you. Thank you very nuch.
Next up will be OCD; however, for the conveni ence of the
Chair, | propose a brief break. |If we could please return at

2:45, that would be very much appreciated. Thank you

(Recess at 2:34 p.m to 2:45 p.m)

CHAIR CHANG. So everybody bei ng present and
accounted for, we resune the proceedings and | invite OCD to
present their argunents. Just for ny timekeeping, Counsel,
how nuch tinme would you like to reserve for rebuttal ?

MR. MOANDER: M. Chair, why don't we say seven
m nutes, if that's okay.

CHAIR CHANG. That's just fine. Al right, | wll
-- that makes the math nmore difficult than | want it to be,
but fine. | will start your time. Go ahead.

MR. MOANDER: M. Chair, Commi ssioners, thank you

for the opportunity to provide a little oral argunent today.

St eppi ng back, | wanted to reframe -- or franme up again OCD s
i nvol venent in these various cases. It originally started
Page 106

Veritext Lega Solutions
Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

out as an issue of OCD seeking to protect sources of

under ground drinking water, per the Safe Drinking Water Act,
and OCD had one plan that was put into play -- or intended to
be put into place.

We obviously withdrew fromthe case, but then had
the pleasure of re-entry. And the sinple reason for that is,
OCD had some concerns about order 24004. Those two concerns
sinplified, but will be addressed a little further down the
road here, were the issue of suspension and OCD has provided
quite a bit of information on how OCD traditionally
approaches suspensions, that it's rather rare to have an
i medi at e suspension. Shut-ins are one thing, but
suspensi ons are quite another

And then the other aspect being the order from OCD s
perspective, which will also be addressed a bit further in
this discussion about how to supervise Enpire's proposed EOR
project. Turning to the actual key points here is, the OCC,
from OCD s perspective, has authority to suspend pernmts. To
be unequivocally clear here, OCD has not taken a position on
the topic of recoverability or paying quantities and won't
address that today any nore than it's addressed it in the
past. OCD sees that as a dispute between two operators and
t heir burdens of proof and quantum s of evidence.

Turning first to Goodnight and Rice. As noted, OCD

doesn't have a position on the recoverability and paying
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quantities issue, but both parties agree that the OCD does
have broad and deep authority, that ultimtely the OCC can,
in fact, suspend permts and can, in fact, permt EOR pil ot
projects to proceed. So OCD doesn't have any particul ar

qui bble with either of those parties on the topics presented.

Now, Enpire is a slightly different story. There's
been a I ot of shifting positions, interesting innovative
theories here. Up until these issues were presented, the two
questions before the OCD, or the OCC, Enpire hadn't had any
real comments on authority, but through various pleadings,
Enpire states it doesn't object to OCD authority to regul ate
suspensions or the EOR projects.

Now, they've got specific conplaints about the
suspensions, which will be discussed here briefly. Heading
to the pleadings directly and then I'Il address comrentary
argued today. Regarding the EOR project, Enpire's argued
that OCD' s plan is premature, that's a direct quote. That
OCD' s plan to regulate this project is way too ahead of the
gane. OCD di sagrees rather vehenently about that position.
Enpire and their counsel have stood before this Comm ssion
and insisted they are ready to go. They are prepared.

Now, what their excuse will be here is, but not
until Goodni ght suspends its injection. That's a curious
position, given that Enpire hasn't comruni cated, to the best

of counsel's know edge, with the OCD about any of these

Page 108

Veritext Lega Solutions
Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

intentions. And OCD would take that as an indication, Enpire
never had any intention of followi ng OCD s regul ati ons.

Rat her, they were going to wave around a carte blanche in the
formof, the OC said we have three years to do whatever we
feel we need to do. That's, quite frankly, absurd, given
what the prom ses that are being made for the good people of
New Mexi co.

And before | proceed any further, just as a point of
order and of the record, OCD is going to nove the Comm ssion
to take judicial notice that Enpire's corporate headquarters
are in Tul sa, Cklahoma as reflected on Enpire Petrol eum
Corp.com as of today, and would like that just, at the very
m nimum noted in the record. Especially given all the
criticisms of those Dallas and Houston oil and gas compani es.
In New Mexico it is pretty open season on us from --

CHAIR CHANG. We're not going to weigh in on whether
Tul sa is any nicer than Dall as.

MR. MOANDER: And that's, M. Chair, suffice to say,
that all parties in this case aren't exactly | ocal yokels.
Now, turning back to what OCD originally proposed for the EOR
project. Enpire again has clainmed it's ready to proceed and
then now essentially is contending it absolutely can't. It's
ready to proceed was an evidentiary issue and nowit's
contention that it isn't, is starting to turn into just nere

argument .
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What OCD has proposed is -- and the termactually --
I"I'l find it here. OCD s brief that was filed on Cctober
31st, the opening brief as ordered by the Conm ssion, OCD
specifically says it's an EOR project and that the project
itself, this is all part of it, and OCD absol utely
contenplated that this was not the EOR procedure in and of
itself, but that this is a continuumof things that's going
to need to be addressed.

OCD s main concern here, and the reason why OCD is
seeking guardrails as to Enpire is because the OCD is aware
of a habit of parking properties rights, et cetera, and
sitting on themuntil the last m nute for economc tactical
purposes. There's no evidence that's necessarily happening
here, but OCD does tend to be proactive about that and ferret
it out when it thinks it's going on, and there's a potenti al
for that here.

Somet hing el se though is, Enpire's really pushed
this i mmedi ate suspension thing and that's a reflection that
Enpire doesn't care one, about the safety and the process of
suspension. They don't care whatsoever. They just want it
shut down now, which is a problemfrom OCD s perspective,
because part of what it does is it does actually | ook out to
make sure these processes are done in a way that's safe for
operators. Now, that's all curious because again, we had the

swearing up and down that they're ready to go, but they
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resist OCD s proposal, which is fairly straightforward and
holds themto account. And secondly, Enpire misstates its
position today. It had no intention of conplying with the
old regs, and that's proven by the lack of filings,

communi cation, notification

Now, briefly touching one nore time on Goodni ght.
What OCD has proposed is in the alternative option, that
there be 30-, 60-, 90-day benchnmarks for the wind down, which
OCD does think is appropriate, that's what it usually does
when it suspends things to ensure the well has been
mechani cally shut down in a proper fashion and there's been
no undue risk to enpl oyees and other operators. But
additionally, OCD is not going to weigh in on whether it's an
either/or issue between injection of produced water and
i njection of CQO2.

But if the Commission were to find it appropriate
and conclude that Enpire is, in fact, not ready to proceed
with the EOR pilot project, then it would make sense to have
a tiered situation. And while the parties may not get al ong,
and that's sonething that the OCD has not been involved in,
notification -- OCD certainly would sinplify that equation as
the regul ator and at that point what would amobunt to a third
party neutral that would be enforcing its own regul ations.

CHAIR CHANG. So let me push on that just a little

bit more and seek sone clarification. It seens like fromthe
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filings, everybody says in some version that OCD possesses
broad, regul atory powers. Everybody says that in sone form
or fashion, whether or not they feel the need to, then add
sone qualifications. OCD, as | understand it, re-entered to
seek guidance or clarification on what the Comm ssion

i ntended with suspension, present tense as we've been urged.
So the sanme question that | asked earlier about the words 'in
order to.' Doesn't the words 'in order to' provide Enmpire
with the opportunity to conduct a pilot project? Doesn't
that provide some guidance to OCD? | understand that OCD has
| ai d out some of its, you know, typical -- well,
unfortunately, as OCD laid out, there's nothing particularly
typi cal about this particular case. So | guess, isn't the
fact that the Comm ssion ordered the suspension in order to
provide the pilot project sufficient guidance for OCD s
techni cal staff experts, who would be sort of in the best
position on determ ning how to organi ze an orderly
suspension, to the extent necessary and therefore in order to
facilitate a pilot project?

MR. MOANDER: M. Chair, in a broad sense, yes, but
there's a comma and a but. The way OCD s suspensi on program
-- the way it operates with suspensions is in a pretty
narromy tailored regulatory environnent. And this case
arguably | acks about everything you'd see in that case.

Absent the fact there's been a full hearing, a ful
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opportunity for parties to present evidence, OCD didn't avai
itself of that, which I'd be foolish not to acknow edge. W
coul d have been involved in that, we chose not to be. But
because of that, we wanted nore clarity on what the OCC
actually wants this done in ternms of sequence. Because if we
take our enforcenment protocols, then we would be |ooking at a
30-, 60-, 90-day process, which will clearly upset Enpire and
probably cause us to revisit this stuff all over again in
sone way, shape or form barring an appeal perhaps. But
that's why OCD wants at |east sonme -- | don't want to call it
i ke surety or anything, but it wants clarification on what's
the intention here. Is this a strict, okay, these permts
are suspended and here's the -- OCD proceed al ong your
traditional process or is it, OCD you need to proceed al ong
as a suspension followed by an abbrevi ated process, so we
under stand exactly how the OCC wants us to go about that.

CHAI R CHANG. But given again, that all parties
agree that OCD has broad discretion here, why shouldn't the
Commi ssion sinply leave this to the technical expertise of
the Division to figure out what is the nost appropriate under
the circunstances?

MR. MOANDER: The OCC is absolutely free to do so
and the OCD woul d of course conply. But again, OCD is being
cautious here given the rather aggressive nature of this

litigation and the parties and making sure that it is doing
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all that it can to properly observe the intentions of the
OCC. And so with that, I1'Il stand for any additiona
questions. O herwise, I'll pass the m crophone.

CHAI R CHANG. Any questions from Commi ssi oners?

COW SSI ONER AMPOVAH:  Yes, | do. A quick question
for you. Based on your subnission, it sounds |like you
believe there has to be some direct benchmarks attached to
the CO2 project, just leave it for three years. Can you
coment on that?

MR. MOANDER: Yes, Conm ssioner Ampomah. So the
concern here is, that Enpire has now received a three-year
w ndow to establish its EOR pilot project. There were no
ot her constraints placed upon Empire. There were no
limtations, deadlines, or even expectations, other than the
sole issue of a return date in three years, to theoretically
prove up that this EOR operation has a future. The issue
with that is, that |eaves a |lot of things unaddressed and
that starts, first of all, with a review of what this project
even | ooks like. From OCD s perspective, there was a variety
of evidence put in during the course of the hearing, but that
is not necessarily how OCD is going to | ook at these
applications. That tends to be a discussion process where
the application, or at least an initial submttal saying,
"here's what we're intending to do, we'd like to discuss it

with you.”" Flush out problenms that OCD nay identify, which
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-- and this is not in any way a judgnent on the OCC, but
that's a level of critique and analysis that isn't likely to
be rendered in these hearings and that's where OCD s
expertise cones into play. And then after that point in
time, there needs to be sonme pushing of this project to
ensure it's actually conpl eted, because the other side of
this is, when we talk about waste, is that if Enmpire funbles
this and we -- let's just say three years later Enpire cones
back and says, "oops, we did funble this," then there's a
i ngering question of whether waste actually occurred during
that period, because parties that wish to inject have not
been allowed to do so. And so OCD foresees that -- to use a
|l egal termof art, the parade of horribles that can come from
some of these things where there's a sequela, a series of
first, second, third, fourth order facts of a particular
| egal determi nation that nay not be factored in. And this is
OCD' s attenpt to try to forestall that, prevent it, frankly,
and to make sure that Enpire's held accountable for the
grandi ose prom ses that were nmade to the people of New Mexico
and this Commi ssion. They were big promses. And let's see
if that's true, and we'll encourage and hel p and nake sure
t hat process proceeds.

CHAIR CHANG. Any further questions? |t doesn't
sound | i ke Conm ssioner Anpomah has any further questions.

What about Conm ssioner Lankin, any questions or would you
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like to reserve at this tinme?

COW SSI ONER LAMKI N:  Yeah, 1'Il reserve ny
questions. Thank you.

CHAI R CHANG. Thank you. Appreciate it. Well,
thank you very nmuch. |In that case, we will turn to argunents
fromPil ot. |"msorry, fromRice, | believe.

MR. BECK: It's all right with nme if Pilot goes
first, but I'Il go. Madam court reporter, this is Matt Beck
for Rice and Permi an. Chair, you asked in a question, which
| think is very inportant, which is whether the possibility
of recovery at some point is sufficient to suspend
Goodnight's injection wells. | think on that question
Counsel for Enpire says that Rice and Goodni ght are asking
the Conm ssion to set a dangerous precedent here, one that
woul d, quote, kneecap the jurisdiction of the Conm ssion
And that's not at all the case from Rice's standpoint.

What Rice has pointed out is that that
jurisdictional limt is provided in the Gl and Gas Act.
It's provided in the statute that creates the Commi ssion and
it's recogni zed by the Supreme Court in the Continental Ol
case and Sims against Mtchum And so in the context of a
court case, it is alnost every single tinme that when a Court
enters a judgnent, the parties ask for rehearing, retrial
reconsi deration of that judgnment to informthe Court why they

believe the Court may have erred, to prevent it from
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com ng back down from appeal, and this process is very mnuch
like that. |It's a rehearing fromthe Comnr ssion, asking what
was wong with our order and what happened? Wat did we do?
And the Conmi ssion linmted that inquiry to two narrow | egal

I ssues.

Now, as | said at the beginning, your question
whet her the possibility of recovery is sufficient is the nost
i mportant one, because it is not. The Commission is limted
to prohibiting waste, and we've talked a | ot and we've heard
a | ot about what waste is, but | think the npst inportant is
for the Conm ssion to | ook at what the statute says.

Now, obvi ously here we're concerned with underground
waste. We're not concerned with the first part of that,
which is the inefficient excessive or proper use or
di ssi pation of the reservoir energy, but we're concerned with
the second part, which is the | ocating, spacing, drilling,
equi ppi ng, operating or producing of any well or wells in a
manner to reduce or tend to reduce the total quantity of
crude petroleumoil or natural gas ultimately recovered from
any pool and the use of inefficient underground storage of
natural gas.

Now, if that said instead, that reduces or tends to
reduce the total quantity of crude petroleumoil or
natural gas possibly recovered, that would be critical, but

it doesn't. It says, "ultimately,” which is why, as Rice
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poi nted out, the fundanental problemw th the Conm ssion
exercising its jurisdiction to suspend a pernit after its
finding, is error. 1t does not have jurisdiction to exercise
that with the word ultimately recovered there.

CHAI R CHANG. Thank you, Counsel. 1'mgoing to junp
in here, because all parties cite this particular definition
and it seems like you all sinply highlight or enphasize
different parts of this definition, and this is why we wanted
to nake sure, or at least | pushed for us to have this
hearing partly because -- to explore exactly the disagreenent
here, so that we can build a sufficient record, because |
have no doubt that sone Court is going to have to review our
homewor k here. But if you |ook at the word here, as you've
pull ed up, isn't the word "tend' a probabilistic word there,
tend to reduce, not proven to reduce, but tend to reduce.

MR. BECK: Sure, and there are multiple ways in
which it could tend to reduce the ultinmate hydrocarbons
recovered.

CHAIR CHANG. Isn't that enough then to define
waste, isn't -- and not beyond the word tend to, you also
| ooked at the word ultimate recovery, isn't that right?

Yeah, ultimately. | nmean, that doesn't nean proven to have
been recovered today, right? 1Isn't that also a future
predictive sort of word?

MR. BECK: It is, conpletely. And that's why you
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have to have evi dence that the hydrocarbons are recoverable,
whi ch was not presented in this hearing and it could be at
sone point in the future, right? |If you |look at Enpire's
response brief, the part --

CHAIR CHANG. | would find the argunments that Rice
and Goodni ght makes nuch easier to follow had the Comm ssion
gone as far as to find that there was sufficient evidence to
prove that the reserve is not recoverable, but that's not
what, in fact, we found. So I'mleft again with, we don't
know either way. The Commission did not, in fact, find that
it's not recoverable. So what do I do now with a, there's no
evi dence either way.

MR. BECK: There has to be evidence. You cannot say
that the absence of evidence proves ultinmate recovery, that
is not the definition of proof, which is a preponderance of
the evidence, which is 50 percent or nore. And this goes
back to the very beginning in this hearing process when we
del i neated who has the burden of proof to prove what. And so
you cannot say, because there is equal evidence on both sides
or we didn't make a finding, that we have jurisdiction.
That's exactly what the Suprenme Court has said in these two
cases, Sinmms and Continental GOl, is that you have to have --
they reversed in Continental Ol and found invalid and void
two Conmm ssion orders that quote, |acked the basic findings

necessary, to and upon which jurisdiction depended. That's
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Paragraph 20 of that case. There has to be a finding. You
cannot say that the lack of a finding mkes a possibility.

And this gets into the second point you pointed out
which, is the ROZ sufficient. W found an ROZ. 1Is that
sufficient? And it is not. It is not sufficient, because
there are no cores that show that it nmay be recovered. W
don't know the anmounts, but nore inportantly we don't know if
it's physically recoverable. So, as | said, when you go to
Enpire's brief on rehearing, the first point there is that
the ROZ is recoverable, arguing with the facts. |If you | ook
at the footnote in their brief, it points to -- and sorry, |
don't have this on ny conputer or | would show it to you, but
if you | ook at the footnote -- | can't read the nunmber. It
| ooks |i ke footnote three on page three of their brief. They
cite the transcript hearing saying, "that even Goodnight's
W tnesses agree with them™

Well, if you go to the actual transcript of M.
McBeth and M. Wehneyer, he asks, "look at the oil and pl ace
vol umes, you didn't calcul ate under 20 percent. You don't
know one way or the other whether that would be recoverable."
M. MBeth, "I don't know, no." M. Whnmeyer, "if it was
excl uded, you would agree that sonme of that oil in the EOR is
actually going to be recovered here, wouldn't it?" M.
McBet h, "what oil are we talking about?" Question, "GOl that

woul d be between 0 and 20 percent, but some of those vol unes
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woul d be recovered."” Answer, "depends on if you could
efficiently and effectively contact it with CO2." He says,
"there are no mscibility studies that show that."” | don't
know what a mscibility study is, but | assume it would show
whet her you could contact it with CO2, which gets into the
OCD' s point about where we stand in this, that there is no
application. \Where would we find the answer whether the oil
in the ROZ is recoverable? | assume we would find it in the
application for a pilot project, because if we take a step
back here, this whole case is based on the idea that water

i njected by Goodnight is not confined to the injection |ayer,
right? And if water is not confined, howis CO2 confined?
expect we would find that answer in their application for a
pil ot project. How they intend to confine CO2 and nove oil
that by definition is not novable by oil. But we don't have
that information. |It's very possible that when they | ook at
this project, they will actually say, "you know what, there
is a confining layer down there.” W're not going to try to
get out the oil and the ROZ from bel ow the confining layer in
the San Andres. We found that that existed. And in that
case, just as was pointed out a nmonent ago, now we've cone to
wast e, because we've suspended Goodnight's injection

premat urely because those hydrocarbons cannot be recovered,
whi ch circles back to the definition that there nust be a

finding of recoverabl e hydrocarbons for the Conm ssion to
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exercise its jurisdiction. And that nay happen at any point.
It could happen a year fromnow. It could happen three years
fromnow It could happen ten years fromnow. It can happen
when there is evidence in the Suprenme Court's | anguage
sufficient to make that jurisdictional finding.

CHAIR CHANG. If we adopted that view though
setting aside the legal authority's question for a second,
woul dn't there be policy inplications there to limt or
di scourage or chill the potential of exploration? Because it
seens |like if the argunent is that it needs to have been
proven in order for people to do pilot projects or in order
for people to get out there and try to explore, wouldn't
there be a policy concern that taking that line would chill
exploration for oil and gas in the State?

MR. BECK: Chairman, respectfully, no. Because
that's the definition of waste. That's the whole way this

system operat es and has operated since the introduction of

the Gl and Gas Act, is there has to be recoverable oil. And
so when they go and they test and they drill a well to test,
they're testing for that recoverable oil. And if it's not

there and it's not econonic, then they don't do anything

el se. That's why there are penalties, non-consent penalties
in pooling orders, because you night test and find a dry
wel | .

CHAI R CHANG But isn't that the problem here,
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though. Is that if we were to side with Goodni ght and Rice
here, we would be preventing the exploration. W would be
preventing a pilot project fromdoing that exploration that
you just nentioned. That one would have to do exploration to

determ ne recoverability.

MR. BECK: Chair, | appreciate the question, and
the answer is no. Enpire, | believe in February or March or
January, or whatever, applied to do, | think, three or four

test wells in the EMSU so that they could take core and they
coul d take sponge core and they could take the other kinds of
core that I wouldn't know unless | had themin front of me
and | still wouldn't know what that nmeans. But they are
doi ng those tests for the purpose of comng up with evidence
to see whether there is oil that is recoverable in the ROZ, |
expect to use in their application to then go and drill the
pil ot project.

And again, we circle back to the definition of an
ROZ here, which is that it is not nobile with water. And so
the water being injected right now today by Goodni ght is not
affecting the ROZ. It has been in place for years and years
and it will continue to be in place. There's no evidence to
that. What Enpire pointed to a nonent ago was pressures.
And if you |l ook, one thing that they left out when they're
running to the findings, is the finding that the Comm ssion

made in its order. Under its finding in C, that there's not
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evidence that their rights in the Grayburg are being
i mpai r ed.

I n Paragraph 56, the strongest evidence for no
conmuni cation currently between the San Andres and
Grayburg is material bal ance, which is volunmes and pressure.
And the linmted change in pressures in the San Andres for the
vol umes of water that were both extracted and injected,
quote, is just anmazing, quote, in a unique situation, which
is showi ng that by not approving the new well applications,
the Conm ssion exercised its duty to prevent operations that
tend to reduce the ultimte anmount recovered. Because the
evidence in the hearing was all based on the -- if we go
back, all of the nmodels, all of the evidence from Enpire was
based on the approval of these wells for additional hundreds
of thousands of barrels of saltwater a day.

The Conm ssion exercised its discretion to prevent
what tends to reduce the ultimte recoverability by denying
those applications for additional wells. And what it |eaves
in place is, quote, a just amazing reservoir in the | ower San
Andres that everyone agreed was basically unbounded and
i nexplicable. And so the Conm ssion's order is entirely
consi stent with preventing underground waste that tends to
reduce the amount ultimtely recovered when it denied the
applications for additional wells and additional drilling

authority. When it found that it was not proven that any oil
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in the ROZ is recoverable, that finding under the G| and Gas
Act as recogni zed by the Supreme Court, for lack of a better
word, magic words, that prevent the Conm ssion from
exercising its jurisdiction to suspend the wells unless and
until Enpire cones back and can prove that that oil in the
ROZ is recoverable.

And then turning to the second question, which |
agree with -- again, with what you said, Chair, | think
everyone's on the sane page, that as you pointed out, the
Order does not say suspend, quote, full stop. And |I'm gl ad
you caught that, because it says, "in order to provide Enpire
with the opportunity to establish the CO2 EOR pilot project.”
As the OCD points out, that may never come to pass. And if
it doesn't, then faithful execution of this Order is not to
suspend Goodni ght's wells, because again they are not
upsetting any oil, is a ROZ by definition, inmmopbile by water
And so, in order to -- plain, logical |anguage, if then. |If
Enpire comes up with a CO2 EOR project that the Division
approves, then the Division can suspend Goodni ght's injection
wells to faithfully inplenment the Order.

CHAI R CHANG. Anything further, Counsel, or are you
ready for questions from Conmi ssioners?

MR, BECK: That's it. |'mready for questions. |
was trying to work in sequela, because | really |ike that

word, but | couldn't fit it in.
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CHAI R CHANG. Fair enough. Any questions,
Comm ssi oners?

COWVM SS| ONER AMPONVAH: Yes, | do. M . Beck, you
agree that once project starts, there could not be saltwater

injection into the same zone.

MR. BECK: | haven't thought a | ot about that. |
mean, | think the Comm ssion already found that, right? |
think that's in the Order. |'ve made it a point to foll ow

the Conmi ssion's Order, not to argue with you on that and I'm
not going to start now.

COW SSI ONER AMPOVAH:  So from your point of view,
it sounds like you're saying that based on the Order, it is
tied to suspend injection to allow your project. So it's
nore or | ess connected to each other. So without an approved
CO2 EOR pilot project order, you believe that the burden has
not been reached to suspend the injection.

MR. BECK: But Chair, Conmissioner, with respect to
that question, taking that as itself, again | don't think the
Commi ssion has jurisdiction to do that, but if it did,
| ooki ng at that second part of the Order, yeah, | believe the
Order is clear that it suspends it in order to allow the CO2
EOR proj ect.

My understanding, until Enpire has approval to do
that EOR pilot project, it can't nove forward. Once it does,

i f that happens, then the OCD shall inmplenent the Order by
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suspendi ng Goodnight's injection wells. And | agreed with
the Chair and | think OCD has the expertise to do that
efficiently and effectively and within its statutory
bounds of preventing waste.

COW SSI ONER AMPOVAH:  So it sounds to me that you
are in line with OCD s second suggestion with regards to the
cont ai nment of the suspension, not straight away 90 days, but
just tied to the CO2 EOR project.

MR. BECK: Chair, Commi ssioner, yes. And again, |
mean, if we just take a step back, it makes total sense when
we're | ooking at an ROZ.

COWM SSI ONER AMPOMAH:  Thank you

CHAI R CHANG: Conmi ssi oner Lankin, any questions for
this particular attorney, or party?

COW SSI ONER LAMKI N:  Conmi ssi oner Anmponmah cover ed
my questions. Thank you

CHAIR CHANG | will now turn to M. Suazo for
Pil ot.

MR. SUAZG: Thank you, M. Chair. | think that M.
Ranki n and M. Beck sufficiently captured anything that Pil ot
intended to say in its oral argunent. So | defer to their
arguments and positions. As you know, Pilot has a fairly
small interest in the EMSU, but is concerned about the
i nplications of the Comm ssion's decision for its interest

inside and outside the EMSU. And so | would just reiterate
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that we support Goodni ght and Rice's concerns, as well as the
very valid and real concerns that were raised today by OCD

CHAI R CHANG. Thank you very nuch. In that case,
unl ess anybody is clamobring for a break, | believe we're now
ready to start with rebuttals. Seeing nobody needing a
break, | will turn the floor over to M. Rankin for
Goodni ght .

MR. RANKIN: Thank you, M. Chair. W heard a
little bit about a revisiting of the Conm ssion's orders and
sone of the findings of fact, starting with the fact that the
Commi ssion found that Enpire has the exclusive right in the
EMSU. But the exclusive right to produce, that was the
[imtation of the unit agreenent and the authority under the
| easehol d interest that they have.

The Conm ssion's Order and the EMSU Unit Agreenment
says not hi ng about other operations, including the rights of
other parties with interests in the space to conduct their
operations. W know that because the Order issued by the
Commi ssion granting the Water Flood Rights and the Unit
Agreenent did nothing to prohibit the existing saltwater
di sposal operations that were occurring then in the San
Andres and did nothing over the |last 40 years to prevent that
ongoi ng injection from continui ng.

We heard a little bit about also the oil saturations

t hroughout the EMSU, including in the San Andres. What we
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didn't hear was specifically what depths, specifically what
zones. We heard, in fact, even that Goodnight's w tnesses
testified that there is recoverable ROZ in the San Andres.
That couldn't be farther fromthe truth as to the disposal
zone. You need to understand what depths are at issue and
all the depths that were just referenced are all above
Goodni ght' s di sposal zone.

When you go through the record and you see this in
our application for rehearing, none of the depths at which
there are potentially an ROZ include Goodni ght's disposal.

We heard a little bit about conplaints from Enpire counse
that we were focused on econom c recoverability. Well, in
fact, actually, that's just the icing on the cake. What the
Commi ssion found was that there hasn't been proof of physical
recoverability, that's the main point, physical
recoverability. We just were making the point that the

Commi ssion didn't even need to get to the next elenent, which
is whether or not it's econonically recoverable.

The question about whether or not the Order provides
or finds that injection into the disposal zone cannot
co-exist with the CO2 flood project. Just to be clear, our
view is that, as the Order -- there's no direct finding that
t hey cannot co-exist. Wat the Order found was that
injection into -- if a CO2 flood were to occur within the

same zone as disposal is occurring, it may affect the
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econom cs negatively and it may affect or inpact the
managenment of the CO2 flood. But what nmatters is whether or
not the CO2 flood is occurring in the same injection zone or
not. And only then, if injection were to occur, if CO2 flood
were to be targeting actually the di sposal zone, then there
m ght be an issue at best under the Division's -- under the
Comm ssi on's order

"Il just pull up on ny screen -- now, as to the
communi cation issue between the two zones. The findings that
t he Conm ssion made, as M. Beck pointed out, is that
currently the actual, physical proof of comrunication is
non-exi stent. \What the Comm ssion found is that -- even
after 60 years, after 300 mllion barrels have been injected
into this disposal zone, there is still not an increase in
pressure -- marginal increase in pressure and it is a unique
circunstance. So what we know is based on the best physical
evidence, is that there has been no comruni cati on because, as
we know, Goodnight's injection continues to be on vacuum
i njecting under vacuumit's a physical inpossibility for that
fluid to mgrate upwards into the overlying zones.

Now, on the question of overlapping authority and
whet her or not the -- how exactly the authority of the Order
woul d be inplenmented by the Division. W agree that the
| anguage in the Order saying, "in order to" is very

i nportant. It's critical. And what that neans is, at best
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i njection from Goodni ght's di sposal operations should not be
suspended until Enpire has the followi ng in place.

First, it needs to attain conpliance with the
Di vision's regul ati ons and requirenments, as pointed out in
the Division's briefings, they nust conply with all Division
regul ations. And currently, Enpire is out of conpliance.
It's got nore inactive wells than authorized under the rules.
We've heard from Conmmi ssi on counsel that they are ready,
able, and willing to go forward, but they don't yet have
conpliance with the Division's rules. They have nore than
twi ce the nunmber of inactive wells currently in place. They
need to obtain the regulatory approval fromthe Division for
a CO2 EOR pilot project, if that's even possible. As we
know, fromthe record of the hearing, there are serious
doubts that CO2 would be contained within the Grayburg or the
EMSU, meking that project potentially unviable. Then we
woul d al so need to inplenent the necessary capital
expendi tures and facility nodifications in order to
receive CO2 and inplenent their project, and they woul d need
to be prepared to i mediately commence CO2. Enpire fails to
expl ai n why suspension is needed now to acconplish these
potential future necessary steps. As the Order points out,
suspensi on, at best, would be required only if and when
Enpire is prepared to conmence CO2 flood in the same zone as

Goodni ght' s di sposal
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CHAIR CHANG. Your tinme is about up, so | encourage
you to wrap up quickly.

MR. RANKIN: On the question about whether or not
there's a potential for preventing Enpire from conducting
this experinment, there's nothing in the record. The
testinony actually is, that there's nothing technical
preventing Enmpire from doing this work now, today. Nothing.
The only thing that's preventing themis their own nanagenent
has i nposed on them preventing them from going out and
spendi ng additional funds, but there's nothing technica
that's preventing them from going out to confirmthe
viability of their ROZ project today, and they can go do that
and bring that evidence to the Comm ssion tonorrow if they
are able to obtain it.

Wth that, if there's any further questions, | stand
for questions fromthe Comm ssion. Thank you.

CHAIR CHANG. G ven that rebuttals are fairly brief,
i f the Comm ssioners wouldn't mnd holding -- just letting
everybody get through their rebuttals and then we can have
questions for all counsel at the end, if there are no
objections. In that case, | will turn to Enpire.

MR. VWEHMEYER: Thank you very nmuch. We'll go back
to the Order very briefly. One thing the Comm ssion stil
hasn't heard after all this briefing and the argunment is how,

in light of the Comm ssion's factual finding under Subsection
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3A of the Order, that we adduced substantial evidence of the
possibility of future inpairnent of correlative rights or
waste in the EMSU. How on earth any injection can continue
and shoul d not be suspended i mediately. |If we go down to
t he discussion that follows that, this all comes back to
fluids not being contained to any injection zone. Here
they' ve cone back to playing the injection zone ganme. The
Commi ssion recalls, they have perforations fromtop to
bottom It's throughout our unitized interval. And in the
Rhi no Well, the Conmm ssion even calls out in the Oder the
proximty to the Grayburg. This cannot co-exist with the
i dea that they continue injecting. It has been found that it
is not being confined to the injection zone in the citation
to Dr. Buchwalter's work

Second, the EMSU here gives exclusive rights to
Enpire to operate here. They purchased those rights. At
Paragraph 26 -- we've heard they cannot exist together. At
Par agraph 26, this Comm ssion has found that Enpire purchased
the EMSU for San Andres EOR. Full stop, period. And we own
those rights. And the Comm ssion has found at Paragraph 27
that we have the exclusive right to decide how to best
extract oil. And we have the finding |ater that says, the
two of these things cannot co-exist. That alone is fatal
So Paragraph 3A is fatal, out of the gate, under the

regulations on failed to confine. |It's fatal in the sense
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that it's found waste in the future through substanti al
evidence to the Grayburg and |l ack of confinenent. And it's
fatal in the sense here of the EMSU giving us the exclusive
ri ghts.

Suspended, | want to tal k about suspended. |If you
| ook up the dictionary definition of suspend, it's different
than curtailed. OCD and Goodni ght have spoken to curtail
which is to scale back. Suspend, if you look at -- it is
stopped. The Conm ssion's Order says stop, suspend and it
doesn't give OCD discretion to decide if in the future they
will suspend it. It says, "inplenent the Order," and the
Order says, "suspends," present tense, suspends, full stop.

Additionally, there's been zero citation of an
i nstance in which someone has a pernit that has been
suspended, as this Comnm ssion ordered, but it's allowed to
put in some waste water. The OCD s argunment has been so
strange in ternms of the position. Al throughout 18 days of
testinmony, we heard questioning and tine was spent with
Wi tnesses, and at the end of that, OCD dropped the case
on a settlenent that was concerned about water. And just a
matter of two nonths ago, before they dropped their case,

t hey wanted groundwat er nonitoring. They were so concerned
about what Goodni ght was doi ng, not Enpire, they were so
concerned about Goodni ght that what they contracted for were

ground nonitoring water wells. Have you heard anything
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what soever here about ground -- what testinmony came in since
the Settlenment Agreenent for groundwater nonitoring wells
that has alleviated OCD concern?

Additionally, safety. Now, there is -- there is
zero -- | would encourage OCD to point out in this record
where there is one word about safety concerns anywhere in the
evidentiary record, let alone in the Comm ssion's Order.

It's not there because there's nothing unsafe about stopping
putting injection water down a hole. Staging. There's zero
testinony about the staging that would be needed or the exact
paraneters of an EOR project. There's none of that in the
record. And, in fact, here it appears OCD has prejudged this
wi t hout hearing anything fromEnpire in ternms of particulars.
They' ve al ready been happy to put out what they think --

MR. RANKIN: |'mgoing to object to that
characterization. W're tal king about no evidence here, and
that's exactly what that statenent was.

CHAI R CHANG. Noted. Please proceed.

MR. VWEHVEYER: M. Moander for OCD will be able to
come back in his rebuttal remarks and direct the Conm ssion
to testinmony here about a reasonable time frane on the
staging of the particular pilot programthat the Conm ssion
has all owed us. None of that testinmobny -- in fact, if you
| ook at the OCD s pl eadings, as we dealt with OCD pl eadi ngs

and exam nation of witnesses, zero concern, zero testinony.

Page 135

Veritext Lega Solutions

Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

They brought no witnesses about staging. Wth respect to the
i dea that Enpire has suggested that under the Commi ssion's
Order, it was allowed to go out there and start an EOR
project and start poking holes without going through a
permtting process. | would ask OCD in its rebuttal remarks
to direct where in the verbiage of anything we've said or
filed that came anywhere near the idea that we have carte

bl anche to do what we want without going through OCD
procedures. Never once has Enpire taken that. That's a
strong man argunment. | don't know why OCD here on the record

-- you know, OCD being a regulatory body here had remarks

about an Okl ahoma headquarters. As | just tal ked about,
bi zarre. | don't know why we're hearing about Okl ahoma from
OCD. | also don't know why we haven't heard about the

groundwat er monitoring wells, which was what they spent all
the tinme in the case on. If Enpire funbles, waste occurs.
There's zero testinony that it -- let alone finding in this
Order, that if Enpire funbles the EOR project, waste occurs.
Waste is a concept of what's happening wthin EMSU
boundaries. |If they're talking about there would be | ess oi
recovered outside, there is zero of that testinony anywhere
in this record in any shape, formor fashion. | would ask
themto direct the Comm ssion where in the evidentiary record
it was that actual volunmes of oil wouldn't be collected.

Physi cal recoverability. The testinony is uncontradicted in
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the case. Seven barrels of oil canme up out of the San Andres
wi t hout any water flood efforts and without any -- this is no
CO2, this is no water, seven barrels canme up, it's there and
it's movable, that's in the record. |In terns of injection
zones, they nmade the decision to play the zone gane. And as
found repeatedly in the Cormission's final order, they were
unable to identify any zone that would be confining. 1In
fact, that's exactly counter to the findings on Dr.
Buchwal ter's work.

CHAIR CHANG. Your tinme is al nost expired, so |

encourage you to wap up quickly.

MR. WEHMEYER: | guess, to just close, being ny
final plea here for Enpire, the Conmission is exactly -- the
injection and the EOR cannot co-exist. Enpire purchased
these rights, as found by the Comm ssion. |t purchased them

to conduct the EOR. This has been found. It's in the 1984
Uni oni zation Order. There is zero conpelling reason here for
this Comm ssion to retreat fromits order that these vol unes
are suspended, not curtailed, or to retreat fromits finding
that we prove by substantial evidence that this ROZ, and that
there's a possibility of future inpairnent down the road.
There is zero -- after all of the briefing, there's
no case, no statute, no prior OCD action, no prior OCC action
to suggest that this Commi ssion should retreat one inch from

the findings it's made. Thank you.
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CHAI R CHANG. Thank you very nuch. OCD, your

rebuttal, if any.

MR. MOANDER: Yes. This will be short, M.

Director. |It's curious that Enpire's counsel wants

the idea that there's no case where there's been a

to argue

suspensi on, but allowed nmore water, but can't provide a

count er - exanpl e, which sounds a lot like the problemthe OCC

is currently facing and has been struggling with. But of

course Enpire wants it to cut one way for them and not

necessarily for others. So that's worth noting.

Secondly, regarding the saltwater -- the Safe

Drinking Water Act, M. Wehneyer is correct, except

re-entered the case on a totally separate issue, whi

OoCb

ch was an

unantici pated order that had | anguage the OCD did not

antici pate would be forthcom ng. And so, of course

t he OCD,

as a regulator is interested in sticking its nose into such

matters and requesting relief fromthe Commi ssion.

Safety. This is exactly what |'m tal ki ng about.

Enpire doesn't care about any of this, and this is sonething

OCD is obligated to be concerned about. It was raised in
Exhibit Ato its rehearing filing, it's in there. It was
addressed. It's not brand new. Enpire didn't avail itself

of a response to that.

And finally, discussing the issue of, you know

behavi or by Enpire, OCD doesn't have a record, to the best of
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counsel's know edge, of Enpire ever expressing any interest
inthis project. It only got reveal ed through this
litigation. And | think that does reveal a m ndset of the
conpany, which is they haven't conferred with OCD at all
They want to ranrod this through a hearing and tried to
secure, apparently feeling successfully, that gave them no
restrictions. There was no evidence, oddly enough,
indicating that Enpire intended to conply with OCD

regul ations and this is why OCD is focused nore on Enpire
this round, is because we foresee greater issues with an EOR
pil ot project than we do with suspension and that woul d be
why we would be nore interested in it.

And so at this point, to kind of touch on a few
other points. OCD does not have a preference for alternative
options that's presented to the OCC. The OCCis in the best
position to make that determ nation at this point, from OCD s
perspective. |If there is a third rail, which sounds |ike
M. Chair may have introduced that of saying, you know what,
OCD, go do what you need to do. OCD would be |ess
confortable with that, admttedly, but would conply with
t hat .

And so with that, | will pass the nicrophone over to
M . Beck.

CHAI R CHANG. Thank you very nmuch. M. Beck

MR. BECK: 1'Il be brief. There is one thing
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wanted to respond to which was, that no party addressed 3A of
the Conmi ssion's Order. And | just wanted to make sure that
-- and I'mnot surprised that ny -- ny discussion of your
conment, Chair, about tends to reduce the amount ultimately
recovered didn't just get |ost on everybody. To make it

pl ain, 3 tal ked about grounds for partially granting,
partially denying Enpire's applications, the applications to
revoke SWD wells. It tal ks about Enpire substantial evidence
of the possibility of future inpairment of correlative rights
or waste in the EMSU.

Now, this section tal ks about the Grayburg and about
the possibility exenplified by Dr. Buchwalter's Enpire Eunice
Monunment Study presentation, that with the additional
injection fromthese additional applications for new wells
and the additional authority in the Dawson well, that it is
very likely under his scenario that water would mgrate up
into the Grayburg, and that in 49 Goodni ght did not prepare
any subsurface nmodeling to support their argunent that the
water influx fromthe San Andres to the Grayburg will not
occur in the future.

Now, no one disputes that there is oil in the
Grayburg that will ultimtely be recovered today. What the
Conmi ssion found in its Oder is that those additional wells
that they denied the applications to permt would have future

i npai rment and future waste for the oil that will be
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ultimately recovered in the Grayburg. And so 3Ais entirely
consistent with what the Comm ssion did in its order in
denying those applications. And | didn't say it as
explicitly as | amnow, but that, Chair, was an answer to
your question about, what tends to reduce neans and how | was
trying to exenplify the Commi ssion effectuated that with the
Order, is that the Conm ssion found that presently the
injection isn't interfering with that. Same anounts going
in, same ampunts comng up. 300 mllion barrels of oil, very
little pressure. And so to prevent the future inpairnent
fromoil -- recovery of oil, everyone agrees wll be
recovered, they denied the applications. And that's the
reduce prong, but it still requires proof of recoverability.

Thank you, Chair.

CHAI R CHANG: Thank you, Counsel. Pilot did not
reserve any tinme for rebuttal, but | presune M. Suazo is
pl anni ng to adopt and | eave it al one.

MR. SUAZO. Yes. Nothing fromPilot. Thank you,

M. Chair.

CHAI R CHANG. Thank you. Thank you all, Counsel. |
will turn it over now to Conm ssioner Lankin and Conm ssi oner
Anmpormah to see if there are any additional questions or if
we' ve sufficiently exhausted everyone's patience.

COW SSI ONER AMPOVAH: | do have a question for OCD

So OCD said that if the Comm ssion decide not to do anyt hing,
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it will be less painful, but they do not object to that, but

| have a question on that. So howis OCD going to

implement this Order if the Conmi ssion decide not to provide

any additional guidance.

MR. MOANDER: First of all, Dr. Ampomah, | think you
may have misheard ne. | said it would be a lot nore painfu
for OCD. We could still doit. It's not preferred. It's

not desired. That's going to require us to get creative for
basically a matter of first inpression that we've not had to

deal with like this before. That in and of itself certainly

runs a risk of some delay as we sort out how we will

this, howit will be addressed with its own uni que

paraneters, and it al so depends on whatever is altered in the

remai nder of the Order. So | can't give you a pred
answer to that, but | can tell you we will address i
what ever the OCC requests of us.

CHAIR CHANG. Thank you. So a question to

| want to make sure | have the correct description of the

docunment that I"'mlooking at. So this one will be the OCD s

brief, OCC s October 17, 2025 Order. And | want to

sonet hi ng on page 15 out of 17. So OCD is saying that to

ensure that Enpire acts with proper diligence and

t hor oughness, OCD proposes the foll owi ng performance

deadlines for Enpire in conplying with O der R-24004. Can

Enpire respond to this?

staff

ctive

t per

Enpi re.

read
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MR. VEEHMEYER: Yes. So again, as we tal k about the
particul ar pilot project that would be executed, when OCD
offered this, there had been no dial ogue on that. There had
been no technical experts weighed in on exactly what this
shoul d | ook |ike or how the -- Enpire, who owns the EMSU and
t he hydrocarbons in place, what we proposed in counter was,
one year followi ng shut in of the SWD wells, that is actual
suspension, for EMSU to subnmit the pilot project to the
Di vi sion six nmonths follow ng approval of EOR pil ot project
by the Division for submttal of permts. One year to
i npl ement any permits after that, that all honors the
Conmi ssion's Order to have this conpleted and to come back to
the Conm ssion with data and finding for the Conm ssion's
further action on the suspended permts. And so Enpire, the
one who actually has paid nillions of dollars for this, that
is the counter-proposal that we have. | guess this is part
of the concern, what you heard was -- from M. Rankin for
Goodni ght here, is that -- at page 34 of the handout. You' ve
already heard M. Rankin say -- in their papers, in the nost
recent brief they filed, they said, "hey, we're reserving the
right to cone and object to anything that Enpire files with
OCD as part of this process,"” and he's pointing -- he says,
"well, we're going to fuss that they have too many unpl ugged
wells," or whatever he was alluding to there. W know that

there's going to be regulatory interference here by
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Goodnight, it's just the deal. They' ve told you it in the
papers, they told you during oral remarks today they're going
to do it, so that is part of why we have great concern over
the three years, but we're going to get it done. W know
there's going to be regulatory interference there through the
Goodni ght canp, but our counter would be what's here at page
34.

COWM SSI| ONER AMPOVAH: Let nme ask you, the level of
harm that Enpire is going to experience if we are to tie --
| et's say Goodni ght suspension, to the execution of a CO2
EOR project. We all know, as M. Beck said, once the
injection is going on there, it is not really pushing away
your resource, that is the oil in place. It's not really
i npacting that. So what would be the harm here?

MR. VWEHMVEYER: There's several harns. The first one
is just in ternms of our ability to conduct the EOR project.
We've got to have certainty about all of the injection stops.

We want to be able to go in and do the science to figure out

where nmight be the ideal places to -- we don't know. |s this
re-entering an existing Gayburg well, is this drilling brand
new wells? |'mso far fromany kind of a technical expert,

but Enpire was consistent in its testinony that before
it can even start naking those assessnents, it has to be able
to nmeasure pressures, water saturations to get smart on that.

Second piece, is again consistent with the 3A that
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we've talked a |l ot about. This water is not going to be
confined full stop, period, and the Comm ssion has said that
in citing Dr. Buchwalter. And so we have existing G ayburg
producti on secondary efforts novable oil that is threatened
and the harm conti nues today.

Third, the water inconpatibility. |'m disappointed,
this is -- it's not the Conm ssion, it's nmy fault. | let
this get lost init, but M. Wst put up the chart in ternms
of how that secondary water flood operation within the
Grayburg is organized, the infrastructure, it's like a
spi derweb. \When you take one barrel of makeup water out of
the San Andres, which is this Del aware water of vastly
di fferent chem cal conposition, when you put it into the
secondary water flood up in the Grayburg, like a spider
it's in every single wellbore. And you'll remenber back,
their well was only four years old. And the well was junk.
They had to throw away the whole Christmas tree. They had
corrosion down the casing. All kinds of problenms in a
four-year-old well.

As M. Rankin alludes to, Enpire has a lot of wells
out here that operate. | nean, that's the harm | hear every
single time | have a client call, is this inconpatible water
is being distributed across hundreds of wellbores with the
networ k, and there's a graphic.

The last one that | wanted to point out and I think
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is very significant. There's the nice graphic that had the
hi storical water volunes in and out, and | think M. West

tal ked about it, | think Dr. Buchwalter tal ked about. And as
you |l ook at the historical pressures and volunes in and out,
there's been nore water taken out as part of the water fl ood
operations in the Grayburg, and so it di pped down. And that
graph is clinbing very steeply, and if you | ook at the

vol umes, Goodni ght's been carrying on, it's getting nore
steep and we're al nost exactly back to the original balance
point and so those pressure -- | nmean, this is just a matter
of engineering. Every engineer |'ve talked to |likes to talk
about pressures. W are back at that balance point and it's
just going to go up. And the Commi ssion has observed, with
pressure you're using nore CO2. You have all sorts of

probl enms that come with that higher pressure in ternms of

implementing it. And you heard from M. MBeth that CO2 --

he only had two variables. [If our volunes are right, the
only two variables -- I'"msorry, you can use their vol unes.
Take their volumes. |If you just use our CO2 price and CO2

vol umes and use our forward strip price for comodity sal es,
it's an econom c project, according to M. MBeth. So he
identified, the key variables are how nuch are you selling
it at? And the other key variable was, how much CO2 are you
usi ng and how expensive is it? Wth that pressure we're

ri ght back at kind of the original balance point going back
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decades. It's going to be more CO2, which | eads to | ower
econonics, leads to less interest. | appreciate that
question off the cuff. Those are the ones that every day
when | visit with the Enpire folks, |'m being screanmed at
about this needed to stop yesterday.

COWM SSI ONER AMPOMAH:  Last question for Goodni ght.
" m | ooking at your PowerPoint, page 34. On your first line
you say that Goodni ght should be allowed to continue
operating until Enpire begins CO2 flood in Goodnight's
injection interval. M main concern is on Goodnight's
injection interval. Let's say Enpire decides to do CO2
project, let's say the upper part of the San Andres, and then
Goodnight is injected into the |lower part of the San Andres,
as part of the hearing, don't you believe that there was not
strong evi dence established? Maybe you can | ook at our order
that there is a separation between upper and then | ower San
Andr es.

MR. RANKIN: | think Paragraph 56 of the
Commi ssion's order establishes that there's a very strong
separation between the two and that's based on -- | can share
it on my screen, Dr. Anponah, and that's based on the
finding that there is substantial engineering basis for
confirmng that there's no communication currently between
the two zones. Strongest evidence for no communi cati on

bet ween the San Andres and the Grayburg is the nateri al
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bal ance, which is volunes and pressure. W presented
evidence from M. Knight and M. Mguire where, within nine
nont hs Enpire had injected close to 35 mllion barrels all
within or just outside the boundary of the EMSU. 35 mllion
barrels within nine nonths and the pressures raised only .25
PSI over that period of time. That is clear evidence -- and
those injection wells continue to inject on vacuum that's
cl ear evidence that as between the injection disposal zone
and the i nmediately overlying zones, there is a clear
separation between them based on the engineering data.

COW SSI ONER AMPOVAH: My question is, within the
San Andres itself, there is upper San Andres and then | ower
San Andres. So assum ng Goodnight is injected into the | ower
San Andres, was there any -- | nmean, if you read through the
Order, was there any establishment of facts that the
Commi ssion believe that there is a separation between upper
and | ower San Andres?

MR. RANKIN: Well, | turn to paragraph 56. |
bel i eve that that establishes the basis that as between where
Goodni ght's injection disposal is occurring and any ot her
portions of the San Andres, there is a barrier due to the
engi neering data that establishes that.

COW SSI ONER AMPOMAH:  Thank you

CHAI R CHANG: Any further questions from

Comm ssi oner Lankin?
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COW SSI ONER LAMKIN: | think all my questions have
been hashed out pretty thoroughly, thank you.

CHAI R CHANG. Thank you very nuch. In that case,
the Conmission will go into -- well, later on the Conm ssion
will go into a closed session to begin deliberations on these
matters. We do not expect to have a decision for you on this
anytinme today. We will try to get you a decision as quickly
as we can, but you have all filed volum nous materials for us
to consider. However, before we go into a closed session and
| et everybody go home -- you're all welconme to go honme for
the day. But before the rest of us on the Conm ssion go hone
for the day, | believe we have one nore agenda item which is
an update on pending litigation from our Commi ssion Counsel.

MR. SHANDLER: Yes, M. Chair. There's two pending
cases. One of themis in the District Court, that is the

Si | ver back case. In that case, still waiting for Commi ssion

CHAI R CHANG: Counsel, I'msorry. Wy don't we wait
a mnute and give everybody a chance to start their weekends
early. Thank you everybody. W appreciate it. You are al

of course welcone to stay. We've got one nore procedural

thing and then we'll be going to closed session, but thank
you, appreciate it. Have a good evening. Go ahead, |
apol ogi ze.

MR. SHANDLER: Zach Shandl er, Conmm ssion Counsel .
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There are two itens on the litigation updates. One is in the
District Court, that is the Silverback case, or the Anerican
Energy Resources case. Still don't know what they're going
to file. Their deadline to file what their argunents were, |
beli eve was yesterday. And then they asked the Court for a
Motion for Continuance to allow themto file a separate court
action, which they inplied to nean they were going to do a
separate court case specifically with Silverback to deal with
title issues. So if that's the case, that may be awhile

before the District Court case proceeds.

CHAIR CHANG. | have a question about that
particul ar case, if | could. It | ooked |ike the case was
captioned -- I'msorry, this is the Anerican Energy case,

right? It looks like it was captioned Anerican Energy versus
the Division as opposed to OCC. Does that create a refiling
probl em given that they've nanmed the wong party?

MR. SHANDLER: M. Chair, nmy litigation colleagues
have noticed that and they are considering those different
options, but they have not shared ne with me whether they're
going to pursue that course.

CHAI R CHANG. Thank you.

MR. SHANDLER: The second case is in the Court of
Appeal s, that is the PFAS case. |In that case we still also
do not know what the advocates are going to be arguing.

We do know the Court of Appeals has put it on the General
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Cal endar, which neans they're not going to deal with it
qui ckly. The Court of Appeals has set up a briefing
schedule. So later this year the advocates will put in
their briefs and then the Departnment of Justice on behalf of
the Conmi ssion will respond.

CHAIR CHANG. No further updates?

MR. SHANDLER: Those are the two pending cases.

CHAI R CHANG. Thank you very nuch. In that
case, | will nove that we go into closed session in a mnute.
But first, | think for the purposes of -- even though we've
now managed to clear the room for the purposes of
deli berations, | will invite us to reconnect in -- for those
of us here in person, up in the OCD conference room We'|l|
find a way to make sure that Conm ssioner Lankin can join us
online. with that, I will nove that the Commi ssion go into
cl osed session for the purposes of deliberating on the
application of Goodni ght Mdstream Perm an, LLC, which is a
whol e series of associated cases, cases nunbers 24123, 23614
t hrough 23617, 23775, 24018 through 24020 and al so 24025.

Wth that, if there's a second to go into a cl osed
session for deliberations.

COW SSI ONER AMPOVAH: M. Chair, | second.

CHAIR CHANG. Is there any objection?

MR. SHANDLER: You technically need a roll call

CHAIR CHANG. That's right, we need a roll call.
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Madam Cl erk, would you please call the roll

COW SSI ONER CLERK:  Yes. Conm ssioner Anpomah

COVM SSI ONER AMPOVAH:  Appr oved.
COW SSI ONER CLERK:  Conmi ssi oner Chang.
CHAI R CHANG  Yes.

COWM SSI ONER CLERK:  Commi ssi oner Lanki n.
COWM SSI ONER LAMKI N:  Appr oved.

CHAI R CHANG. Thank you very nuch. W'l

into close session. WIIl we come back to announce?

be headi ng

Vell, we

may or may not at some point conme back to announce ourselves

out of closed session today. Thank you

(Record concluded at 4:03 p.m)
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REPORTER S CERTI FI CATE

I, Kim Kay Shol | enbarger, Court Reporter, do hereby
affirmthat | reported the foregoing proceedings in
st enogr aphi ¢ shorthand and that the foregoing pages are a
transcri pt of those proceedi ngs that were reduced to printed
formby me to the best of ny ability; that said proceeding
was held remotely, thus renpte connection was of poor/fair
quality.

| FURTHER CERTI FY that | am neither enployed by nor
related to any of the parties or attorneys in this case and
that | have no interest in the final disposition of this

case.

Decenber 1, 2025

ki Koy W{ﬁ&wa/@e—r

Ki m Kay Shol | enbar ger

Court Reporter
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