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APPLICATION OF COG OPERATING LLC 
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COG OPERATING LLC’S PRE-HEARING STATEMENT 

 
 COG Operating LLC (“Applicant”) submits its Pre-Hearing Statement pursuant to the rules 

of the Oil Conservation Commission. 

I.  APPEARANCES 

APPLICANT      ATTORNEYS  
 
COG Operating LLC     Dana S. Hardy 
       Jaclyn M. McLean 

P.O. Box 2068 
Santa Fe, NM 87504-2068 
(505) 982-4554 
dhardy@hinklelawfirm.com 
jmclean@hinklelawfirm.com   

 
   
INTERESTED PARTY    ATTORNEYS  
 
New Mexico Oil Conservation Division  Jesse K. Tremaine 
       Assistant General Counsel 
       New Mexico Energy, Minerals, and 
       Natural Resources Department 
       1220 South St. Francis Drive 
       Santa Fe, NM 87505 
       (505) 231-9312 
       Jessek.tremaine@state.nm.us 

 
II.  STATEMENT OF THE CASE 

In Case No. 22294, COG filed an application (“Application”) with the Oil Conservation 

Division (“Division”) seeking an order pooling all uncommitted interests in the WC-025 G-09 

S243532M; Wolfbone Pool (98098) underlying a standard 960.16-acre, more or less, horizontal 
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spacing unit (“Unit”) comprised of all of irregular Section 1 and the N/2 of Section 12, Township 

25 South, Range 34 East, Lea County, New Mexico. COG sought to dedicate the Unit to the 

following wells (“Wells”):  

• Green Eyeshade Fed Com #601H to be drilled from a surface location in the 

NW/4SE/4 (Unit J) of Section 12 to a bottom hole location in the NE/4NE/4 (Lot 

1) of Section 1; 

• Green Eyeshade Fed Com #602H and Green Eyeshade Fed Com #702H to be 

drilled from a surface location in the NW/4SE/4 (Unit J) of Section 12 to a bottom 

hole location in the NW/4NE/4 (Lot 2) of Section 1; 

• Green Eyeshade Fed Com #603H and Green Eyeshade Fed Com #703H to be 

drilled from a surface location in the NE/4SW/4 (Unit K) of Section 12 to a bottom 

hole location in the NE/4NW/4 (Lot 3) of Section 1; and 

• Green Eyeshade Fed Com #704H to be drilled from a surface location in the 

NW/4SW/4 (Unit L) of Section 12 to a bottom hole location in the NW/4NW/4 

(Lot 4) of Section 1.  

COG’s Application included three proximity tract wells. Specifically, the completed 

interval of the Green Eyeshade Fed Com #601H well would be within 330’ of the quarter-quarter 

line separating the E/2E/2 from the W/2E/2 of Section 1 and the W/2NE/4 from the E/2NE/4 of 

Section 12; the completed interval of the proposed Green Eyeshade Fed Com #602H would be 

within 330’ of the quarter-quarter line separating the E/2W/2 from the W/2E/2 of Section 1 and 

the W/2NE/4 from the E/2NW/4 of Section 12, and the completed interval of the proposed Green 

Eyeshade Fed Com #603H well would be within 330’ of the quarter-quarter line separating the 

E/2W/2 from the W/2W/2 of Section 1 and the W/2NW/4 from the E/2NW/4 of Section 12. These 
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three proximity tract wells allow for inclusion of the 960 acres into one standard horizontal well 

spacing unit (“COG’s Unit”).  

The Division held a hearing on COG’s application on November 4, 2021. No party opposed 

the application, no questions were asked at the hearing, and COG’s undisputed evidence 

established that granting the application would protect correlative rights and prevent waste. 

Despite those facts, the Division subsequently issued Order No. R-21930 (“Order”) dismissing 

COG’s application because the proposed spacing unit includes proximity tract acreage from three 

wells – instead of one well – to form a standard 960-acre horizontal spacing unit.1 The Division 

determined that the use of multiple proximity tract wells within a horizontal spacing unit renders 

the unit non-standard because 19.15.16.15(B) NMAC, which defines standard horizontal spacing 

units, refers to “the well” instead of multiple wells. Thus, the Division would require COG to seek 

approval of a non-standard spacing unit and provide notice to parties in the surrounding tracts even 

though COG’s wells are at orthodox locations within its proposed unit and do not impact the 

surrounding tracts.2 As discussed below, the Division’s decision was incorrect and should be 

reversed.  

III.  ARGUMENT  

The Division’s narrow construction of 19.15.16.15(B)(1)(b) NMAC (“Proximity Well 

Rule”) is inconsistent with the Oil and Gas Act’s fundamental requirement that the Division 

prevent waste and protect correlative rights. The Division’s interpretation of the rule is also 

inconsistent with the purpose and language of the Horizontal Well Rule, 19.15.16.15 NMAC, 

which was designed to allow operators to choose how to best develop acreage to prevent waste 

and protect correlative rights, and with the Division’s interpretation of other provisions of the rule. 

 
1 See Division Order No. R-21930, ¶¶ 5 – 7. 
2 Id. 
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Further, the Division’s decision conflicts with prior precedent approving the use of multiple 

proximity wells to create a standard horizontal spacing unit. Accordingly, Order No. R-21930 

should be reversed and COG’s Unit should be approved.  

A. The Division’s narrow construction of Rule 19.15.16.15(B)(1)(b) is inconsistent with 
 the Oil and Gas Act’s fundamental requirement that the Division prevent waste and 
 protect correlative rights. 
 

 In this case, the Division concluded that 19.15.16.15(B) NMAC limits standard horizontal 

spacing units to those that include one proximity tract defining well. Specifically, the Division 

concluded that because 19.15.16.15(B) NMAC states that a standard horizontal spacing unit 

includes tracts penetrated by “the horizontal oil well,” only one proximity tract well can be used 

to define a spacing unit. Thus, the Division would require COG to seek approval of a non-standard 

spacing unit anytime a proposed development involves more than one defining proximity tract 

well. This narrow construction of the rule ignores that the Division’s regulations must be construed 

in light of the Oil and Gas Act and the Division’s overarching obligation to prevent waste and 

protect correlative rights.     

 Under New Mexico law, statutes and regulations must be construed as a whole to effectuate 

their purpose and avoid an absurd result.3 In essence, statutes and regulations must be construed 

in accordance with their “obvious spirit or reason.”4  

 The Oil and Gas Act requires the Division to prevent waste and protect correlative rights. 

Specifically, the Act provides: 

The division shall have, and is hereby given, jurisdiction and authority over all 
matters relating to the conservation of oil and gas and the prevention of waste of 
potash as a result of oil or gas operations in this state. It shall have jurisdiction, 

 
3 See Quynh Truong v. Allstate Ins. Co., 2010-NMSC-009, ¶ 29, 147 N.M. 583; Tolley v. Assoc. Elec. & Gas Ins. 
Services, Ltd (AEGIS), 2010-NMSC-029, ¶ 8, 148 N.M. 436. 
4 See Baker v. Hedstrom, 2013-NMSC-043, ¶¶ 11, 34-36, 309 P.3d 1047; Alb. Bernalillo Co. Water Util. Auth. v. 
NMPRC, 2010-NMSC-013, ¶ 51, 148 N.M. 21 (New Mexico’s canons of statutory construction also govern the 
interpretations of administrative regulations). 
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authority and control of and over all persons, matters or things necessary or proper 
to enforce effectively the provisions of this act or any other law of this state relating 
to the conservation of oil or gas and the prevention of waste of potash as a result of 
oil or gas operations.5 

Consistent with the Act’s purpose, Section 70-2-11 states that it is the Division’s duty to prevent 

waste and protect correlative rights. To this end, Section 70-2-17(C) of the Act requires the 

Division to pool interests when owners have not agreed to do so.  

 The Division’s narrow construction of the Proximity Well Rule ignores that the rule must 

be construed in accordance with the Oil and Gas Act’s mandate that the Division prevent waste 

and protect correlative rights. In the Order, the Division did not cite any reason that granting 

COG’s application or construing the Proximity Well Rule to allow COG’s proposed 960-acre 

spacing unit would violate correlative rights or result in waste. Rather, the Division relied entirely 

on the fact that the Proximity Well Rule refers to “the well” instead of multiple wells. This 

restrictive construction of the rule is unfounded because it ignores the Division’s fundamental 

obligation to prevent waste and protect correlative rights.  

 In this case, COG presented undisputed evidence that granting its application would protect 

correlative rights and prevent waste, and no party opposed the application or presented evidence 

to the contrary. The Division’s rejection of COG’s application, when there was no evidence that 

granting the application would result in waste or violate correlative rights, was erroneous. 

 Further, allowing operators to include acreage from multiple proximity wells within a 

single standard horizontal spacing unit prevents waste. As COG’s reservoir engineering witness 

will explain, the inclusion of acreage from multiple proximity wells in a standard horizontal 

spacing unit enables operators to use less surface infrastructure to develop the underlying acreage, 

which: (1) prevents environmental waste by protecting surface resources and air quality; and (2) 

 
5 NMSA 1978, § 70-2-6. 
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prevents economic waste by reducing costs. COG’s evidence will further establish that its Unit 

will conserve resources and prevent waste by allowing COG to optimally develop its resources.  

The use of these units also reduces the resources necessary for operators and the Division to file, 

review and monitor commingling applications and for operators to obtain surface use agreements. 

The Division’s narrow construction of the Proximity Well Rule causes – rather than prevents – 

waste. 

The Division’s narrow interpretation of the rule also fails to protect correlative rights. An 

applicant seeking to form a standard horizontal spacing unit consisting of multiple proximity wells 

must provide notice of its application to all affected interest owners pursuant to 19.15.4.12(A)(1) 

NMAC. Therefore, affected parties are afforded the opportunity to oppose or address any concerns 

they may have regarding the size of the proposed unit at a hearing. Additionally, when a spacing 

unit involves multiple state and/or federal leases, an operator must obtain an approved 

communitization agreement from the New Mexico State Land Office and/or the Bureau of Land 

Management. Thus, those agencies are afforded an opportunity to raise any concerns. In the 

absence of specific concerns regarding correlative rights – which were not presented here – there 

is no reason for the Division to preclude operators from utilizing spacing units that include multiple 

proximity tract wells.  

The Division’s determination that COG should seek approval of a non-standard spacing 

unit, which requires notice to parties in all surrounding tracts, also fails to protect correlative 

rights.6 In this case, that notice would not serve any legitimate purpose because COG’s wells are 

at orthodox locations within its proposed 960-acre unit, being located within 330 feet from the 

outer boundary of COG’s Unit. Thus, COG’s proposed wells comply with the Division’s 

 
6 See Order at ¶¶ 7-8. 
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requirement to prevent offset drainage of surrounding tracts and have no meaningful impact on 

those tracts.  As COG’s land witness will explain, notifying parties in the surrounding tracts – 

when they are not actually impacted by COG’s application – harms COG’s correlative rights by 

allowing those parties to object, and cause delay, when they have no legitimate basis to do so. 

Notifying parties in all surrounding tracts also consumes considerable resources because it requires 

operators to obtain title information regarding those tracts. COG should not be required to expend 

those resources here, where the surrounding tracts are not impacted by COG’s proposed 

development and would not benefit from the notice anyway. It does not make sense for the 

Division to require notice to surrounding interests because a unit includes more than one proximity 

tract well, when no such notice would be required when a unit includes a single proximity tract 

well. If wells are at orthodox locations within a unit, neither scenario impairs correlative rights in 

the surrounding tracts. The Division’s narrow construction of the rule elevates form over 

substance, is inconsistent with the Oil and Gas Act, and should be reversed.  

B. The Division’s narrow construction of Rule 19.15.16.15(B)(1)(b) is inconsistent with 
 the purpose of the Horizontal Well Rule, which is to modernize and facilitate 
 horizontal well development. 
 

As discussed above, statutes and regulations must be construed as a whole to effectuate 

their purpose and avoid an absurd result.7 The Division’s narrow construction of the Rule would 

impede horizontal well development and result in waste, which is inconsistent with the purpose 

and language of the rule.  

In 2018, the Commission modernized its horizontal well rules in response to the current 

and expanding technological advancements in horizontal drilling and completion operations.8 In 

 
7 See Quynh Truong v. Allstate Ins. Co., 2010-NMSC-009, ¶ 29, 147 N.M. 583; Alb. Bernalillo Co. Water Util. Auth. 
v. NMPRC, 2010-NMSC-013, ¶ 51, 148 N.M. 21. 
8 See, e.g., Jalapeno Corp. v. N.M. Oil Conservation Comm’n, 2020 WL 5743659 at *6 (N.M. Ct. App., Sept. 23, 
2020) (unpublished) (“In taking both [the prevention of waste and the protection of correlative rights] into 



8 
 

particular, the Commission recognized the production optimization and operational efficiencies 

achieved from the adoption of multi-well development practices such as batch drilling, pad drilling 

and zipper fracking.9 The Commission intended to “further the goals of the [Oil and Gas] Act” of 

reducing waste and protecting correlative rights by providing operators the opportunity to 

simultaneously propose, drill and complete multiple wells dedicated to a spacing unit.10 As 

recognized during the rulemaking, the Division proposed to amend the rule to afford operators 

flexibility with respect to well spacing and the drilling of horizontal wells to more efficiently 

produce reserves.11  The rulemaking testimony further recognized that larger and larger units are 

being developed to efficiently produce reserves and that “the more the rules work in that direction, 

the more we’re actually going to be preventing waste in a way that protects correlative rights.”12 

As part of its effort to modernize its horizontal well rules, the Commission adopted the 

Proximity Well Rule, which states:  

[i]n addition to tracts the horizontal oil well penetrates, the operator may include 
quarter-quarter sections or equivalent tracts in the standard horizontal spacing unit 
that are located within 330 feet of the proposed horizontal oil well’s completed 
interval (measured along a line perpendicular to the proposed completed interval or 
its tangent). 

 
19.15.16.15(B)(1)(b) NMAC. This rule incorporates the Commission’s recognition of the 

additional efficiencies achieved from larger-scale, multi-well developments driven by modern 

drilling and completion innovations. 

 
consideration, members of the Commission acknowledged the need to ‘adopt a horizontal rule that is designed for the 
21st century,’ requiring that the Commission ‘consider these factory mining techniques [of drilling multiple wells 
simultaneously] that people are doing in other parts of the country’”). 
9 Id. 
10 See id.  
11 Commission Case No. 15957, Application of the New Mexico Oil Conservation Division to Amend Rules of the 
Commission Concerning the Drilling, Spacing, and Operation of Horizontal Wells and Related Matters, April 17, 
2018 Hearing Tr. at 12:12-19 (D. Brooks), attached as Exh. A. 
12 Id., April 18, 2018 Hearing Tr. at 123:19-125:19 (R. Foppiano).  
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The revised horizontal well rules provide flexibility to adapt to current and future 

technological innovations and no longer limit development with arbitrary impediments like 

internal setbacks. In conjunction with one another, the revised horizontal well rules further the 

goals of the Oil and Gas Act by affording operators the ability to choose how to best develop the 

underlying acreage based on technology-driven operations, thereby enhancing the protection of 

correlative rights and the conservation of resources. The Division’s restrictive interpretation of the 

rule is inconsistent with the rule’s goals of modernizing development and allowing operators to 

choose the best development plan and should be reversed.  

C. The Division’s narrow interpretation of Rule 19.15.16.15(B)(1)(b) is inconsistent 
 with its construction of other portions of the Horizontal Well Rule.  

 
The Division has consistently construed other provisions of the Horizontal Well Rule that 

refer to one well as pertaining to multiple wells. For example, 19.15.16.15(A)(2) NMAC states: 

“Each horizontal well shall be dedicated to a standard horizontal spacing unit or an approved non-

standard horizontal spacing unit, except for infill horizontal wells and multi-lateral horizontal wells 

. . .” Similarly, 19.15.16.15(B)(1) NMAC states, “the operator shall dedicate to each horizontal oil 

well a standard horizontal spacing unit….” Although a literal application of these provisions would 

require an operator to dedicate one spacing unit to each well, the Division has frequently approved 

horizontal spacing units that include multiple batch-drilled wells.13 Thus, the Division has not 

construed these provisions in a manner that would require an operator to designate one well to 

each spacing unit.  

Likewise, the Proximity Well Rule at 19.15.16.15(B)(1)(b) NMAC states, “the operator 

may include quarter-quarter sections or equivalent tracts in the standard horizontal spacing unit 

that are located within 330 feet of the proposed horizontal oil well’s completed interval.” It would 

 
13 See, e.g., Division Order Nos. R-21089, R-21949, R-22070, R-22071. 
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not make sense to narrowly construe this provision as allowing only one proximity tract well within 

a spacing unit when the Division construes the other provisions to allow multiple wells. Further, 

nothing in the rule expressly prohibits the inclusion of proximity acreage from multiple wells into 

a standard horizontal spacing unit. And as discussed above, interpreting the rule in that manner 

does not protect correlative rights or prevent waste. The Division’s restrictive interpretation of the 

rule ignores the language and purpose of the rule and should be reversed.  

D. Order No. R-21930 conflicts with Division precedent that allows the use of 
 multiple proximity wells to create a standard horizontal spacing unit. 
  

On February 12, 2020, the Division issued Order No. R-21089 in Case No. 20836, which 

approved a 1280-acre standard horizontal spacing unit that incorporated acreage from three 

proximity wells dedicated to the unit. Order No. R-21089 demonstrates that the Division’s 

interpretation of the Proximity Well Rule originally conformed with its construction of the other 

provisions of the Horizontal Well Rule as applying to one or more wells dedicated to a spacing 

unit. The Division’s interpretation of the rule in that case was correct, and COG’s application in 

this case should similarly be approved.  

IV.  PROPOSED EVIDENCE 

Witness Occupation Time Exhibits 

Matt Solomon Landman 30 minutes 11 

Ira Bedford Geologist 30 minutes 5 

Eric Angelos Reservoir Engineer 30 minutes 2 

 

V.  PROCEDURAL MATTERS 

COG has not identified any procedural issues at this time.  
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VI.  REQUEST FOR RELIEF 

COG Operating LLC respectfully requests that the Commission issue an order approving 

COG’s application. The Division’s narrow construction of the Proximity Well Rule is inconsistent 

with the Oil and Gas Act, ignores the purpose and language of the rule, is contrary to the Division’s 

interpretation of other portions of the rule, and is inconsistent with prior precedent that allows 

operators to include multiple proximity tract wells within a horizontal spacing unit.  

Respectfully submitted, 

HINKLE SHANOR LLP 

/s/ Dana S. Hardy     
Dana S. Hardy 
Jaclyn M. McLean 
P.O. Box 2068 

      Santa Fe, NM 87504-2068 
     Phone: (505) 982-4554 
     Facsimile: (505) 982-8623 
     dhardy@hinklelawfirm.com 

  jmclean@hinklelawfirm.com 
Counsel for COG Operating LLC 

 
 

 

CERTIFICATE OF SERVICE 

I hereby certify that on April 7, 2022, I caused a true and correct copy of the foregoing 
pleading to be electronically served on the following: 

Jesse Tremaine 
jessek.tremaine@state.nm.us 
Attorney for the Oil Conservation Division 
 

 
 

  
       /s/ Dana S. Hardy   
       Dana S. Hardy 
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District I
1625 N. French Dr., Hobbs, NM 88240
Phone:(575) 3936161 Fax:(575) 3930720

District II
811 S. First St., Artesia, NM 88210
Phone:(575) 7481283 Fax:(575) 7489720

District III
1000 Rio Brazos Rd., Aztec, NM 87410
Phone:(505) 3346178 Fax:(505) 3346170

District IV
1220 S. St Francis Dr., Santa Fe, NM 87505
Phone:(505) 4763470 Fax:(505) 4763462

State of New Mexico
Energy, Minerals and Natural Resources

Oil Conservation Division
1220 S. St Francis Dr.
Santa Fe, NM 87505

QUESTIONS

Action  96876

QUESTIONS
Operator:

Spur Energy Partners LLC
9655 Katy Freeway
Houston, TX 77024

OGRID:

328947
Action Number:

96876
Action Type:

[HEAR] Prehearing Statement (PREHEARING)

QUESTIONS

Testimony

Please assist us by provide the following information about your testimony.

Number of witnesses Not answered.

Testimony time (in minutes) Not answered.


