
STATE OF NEW MEXICO 
ENERGY, MINERALS AND NATURAL RESOURCES DEPARTMENT 

OIL CONSERVATION DIVISION 

APPLICATION OF APACHE CORPORATION 
FOR COMPULSORY POOLING AND 
APPROVAL OF A HORIZONTAL SPACING 
UNIT FOR A POTASH DEVELOPMENT 
AREA AND PILOT PROJECT, 
EDDY COUNTY, NEW MEXICO  Case Nos. 21489-21491 

APPLICATION OF MEWBOURNE OIL 
COMPANY FOR COMPULSORY POOLING, 
EDDY COUNTY, NEW MEXICO  Case Nos. 21361 - 21364

APPLICATION OF ASCENT ENERGY, 
LLC FOR COMPULSORY POOLING, 
EDDY COUNTY, NEW MEXICO  Case Nos. 21393 - 21394 

APACHE CORPORATION’S BRIEF REGARDING THE 
DIVISION’S AUTHORITY TO DISMISS AND TO PROVIDE A STATUS UPDATE 

Pursuant to the Hearing Examiner’s order at the September 21, 2023 hearing, Apache 

Corporation (“Apache”) submits this brief regarding the Division’s authority to dismiss the above 

captioned cases (the “Competing Cases”), as well as to provide a status update. The Competing 

Cases involve a dispute regarding plans to develop lands in the Designated Potash Areas located 

in the NW/4 of Section 28, Township 20 South, Range 30 East, Eddy County, New Mexico. 

Apache proposed east-west spacing unit and wells, covering the N/2 of Sections 28, 20, and the 

NW/4 of Section 30, whereas Ascent Energy, LLC (“(Ascent”) and Mewbourne Oil Company 

(“Mewbourne”) have filed applications that proposed north-south spacing units, covering the W/2 

of Sections 28 and 33.  The current status is that Apache, Mewbourne, and Ascent have competing 

applications, with the area of overlap being the NW/4 of Section 33.  Additionally there are stayed 

de novo Case Nos. 21277, 21278, 21279 and 21280 before the Oil Conservation Commission 

seeking review of Order R-21258 which granted Ascent’s pooling applications for Bone Spring 
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and Wolfcamp north-south spacing units underlying the W/2 W/2 of Sections 28 and 33.  The 

Commission issued orders in those cases providing that “[t]he hearings in these matters are stayed 

until all competing applications are heard by the Division or are otherwise resolved.” See OCC 

Orders R-21454 and R-21454-A.   

Under the Oil and Gas Act, the Division likely has the authority to dismiss the Competing 

Cases. The Act provides that: “In the absence of any limiting order, an examiner appointed to hear 

any particular case shall have the power to regulate all proceedings before him and to perform all 

acts and take all measures necessary or proper for the efficient and orderly conduct of such 

hearing” and “shall cause a complete record of the proceeding to be made and transcribed and 

shall certify the same to the director of the division for consideration together with the report of 

the examiner and his recommendations in connection therewith.” NMSA 1978, § 70-2-13.     

The rules governing a Division hearing examiner’s power similarly state that the Division 

examiner “shall have full authority to hold hearings” and “shall have the power to perform all acts 

and take all measures necessary and proper for the hearing’s efficient and orderly conduct.” Rule 

19.15.4.19 NMAC.  

Given that the Act and its implementing regulations confirm that a Division hearing 

examiner has “the power to perform all acts and take all measures necessary and proper for the 

hearing’s efficient and orderly conduct,” the Hearing Examiner appears to have jurisdiction to 

dismiss the Competing Cases, assuming that the Division Director ratifies the dismissal, unless the 

Commission’s Order Nos. R-21454 and R-21454-A are considered a limiting order under Section 

70-2-13.  See Rule 19.15.4.19 NMAC.  The answer would appear to depend on whether dismissal 

of the cases without prejudice to the length of time they have been pending was contemplated by 

the Commission’s by the “otherwise resolved” language in its stay order.  
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Although  the Hearing Examiner has authority to dismiss all of the Competing Cases, in 

Apache’s opinion, the Hearing Examiner should exercise that authority to dismiss the Ascent 

cases, Case Nos. 21393-21394, as moot because MRC Permian Company (“MRC”), Ascent’s 

successor-in-interest,1 has taken several actions that are incompatible with Ascent’s development 

plan in the Competing Cases. Specifically, MRC has taken actions that evidence its intent to 

develop its acreage using lay down wells (east-west) instead of stand up wells (north-south). See

MRC Potash Area Development Area (“PDA”), proposed in June 2023, a copy of which is attached 

hereto as Exhibit “A.” Indeed MRC has recently filed applications proposing east-west spacing 

units for its Alyson wells within the PDA, which were heard on September 7, 2023.2 MRC’s 

Alyson cases proposed wells in spacing units covering the S/2N/2 of Section 33 and the S2/NE4 

of Section 32, Township 20 South, Range 30 East, Eddy County, New Mexico. In other words, 

MRC is proposing east-west units that include Section 33, which preclude MRC from developing 

the previously proposed north-south units at issue in these cases and the cases pending before the 

Commission on de novo review. MRC also rescinded the previously proposed Anvil north-south 

PDA which included the wells at issue in the Ascent cases. See Matador Withdrawal of Anvil 

Development Area, August 14, 2023 Letter to BLM, attached as Exhibit “B”. MRC has further 

proposed a new east-west PDA, covering, in part, Section 33 and the E/2 of Section 32, Township 

20 South, Range 30 East. As a result, Ascent’s applications are moot and should be dismissed. 

In addition, MRC’s plans have, in effect, essentially rendered Mewbourne Oil Company’s 

competing applications irrelevant because it is difficult to see how Mewbourne can drill north-

south wells on Section 33, when Matador is proposing east-west wells through that same section.   

1 Ascent notified the other parties to these cases that MRC is Ascent’s successor-in-interest to these cases. Neither 
Ascent nor MRC has filed a pleading  to substitute MRC as the applicant in the Ascent cases.  
2 MRC case numbers 23746 to 23753. 



4 

MRC’s actions of rescinding the proposed north-south PDA, proposing a new east-west 

PDA and pooling east-west units across portions of the acreage that Ascent proposed to dedicate 

to the north-south units establish that MRC does not intend to develop north-south units. As a 

result, even if the Hearing Examiner determines not to dismiss the Competing Applications due to 

the pendency of the Commission stay, the Hearing Examiner should dismiss Ascent cases 21393-

21394 as moot.  

Only Apache’s applications propose east-west wells.  Now that MRC has proposed east-

west wells, neither Ascent nor Mewbourne’s applications are still viable, and, as a result, should 

be dismissed, leaving the Apache cases pending before the Division.   

Respectfully submitted, 

MODRALL, SPERLING, ROEHL, HARRIS 
 & SISK, P.A. 

By:  /s/ Deana Bennett
Earl E. DeBrine, Jr. 
Deana Bennett 
Post Office Box 2168 
500 Fourth Street NW, Suite 1000 
Albuquerque, New Mexico  87103-2168 
Telephone: 505.848.1800 
earl.debrine@modrall.com
deana.bennett@modrall.com

Attorneys for Apache Corporation  
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CERTIFICATE OF SERVICE 

I hereby certify that on this 5th day of October 2023, I served a true and correct copy of 
the foregoing on the following counsel of record by electronic mail: 

Dana S. Hardy  
Jaclyn M. McLean 
P.O. Box 2068 
Santa Fe, NM 87504-2068  
Phone: (505) 982-4554 
dhardy@hinklelawfirm.com
jmclean@hinklelawfirm.com
Counsel for Mewbourne Oil Company 

Matador Resources Company 
c/o Kyle Perkins 
5400 LBJ Freeway, Suite 1500 
Dallas, TX  75240 
kperkins@matadorresources.com

Ernest L. Padilla 
Padilla Law Firm, P.A. 
Post Office Box 2523 
Santa Fe, NM 87504 
Phone: (505) 988-7577 
padillalaw@qwestoffice.net
Counsel for EOG Resources, Inc. 

Sharon T. Shaheen 
Ricardo S. Gonzales 
P.O. Box 2307 
Santa Fe, NM 87504-2307 
Phone: (505) 986-2678 
sshaheen@montand.com
rgonzales@montand.com
Counsel for Colgate Production, LLC 

Matthew M. Beck 
Peifer, Hanson, Mullins & Baker, P.A. 
20 First Plaza, Suite 725 
Albuquerque, New Mexico 87102 
Phone: (505) 247-4800 
mbeck@peiferlaw.com
Counsel for Jalapeno Corporation 

MODRALL, SPERLING, ROEHL, HARRIS 
& SISK, P.A. 

By: /s/ Deana Bennett 
           Deana Bennett 
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