
 

 

STATE OF NEW MEXICO 

ENERGY, MINERALS AND NATURAL RESOURCES DEPARTMENT 

OIL CONSERVATION DIVISION 

 

APPLICATIONS OF GOODNIGHT 

MIDSTREAM PERMIAN, LLC FOR 

APPROVAL OF A SALTWATER DISPOSAL 

WELL, LEA COUNTY, NEW MEXICO.  

CASE NO. 23614-23617 

 

MOTION TO COMPEL PRODUCTION OF DOCUMENTS 

 

Goodnight Midstream Permian, LLC (“Goodnight Midstream”) respectfully files this 

motion to compel Empire New Mexico, LLC (“Empire”) to produce all material documents, 

including electronic records, in its possession or control responsive to Request Nos. 1 through 7 

under a Subpoena issued on September 22, 2023. In support of this motion Goodnight Midstream 

states:  

INTRODUCTION 

1. On September 22, 2023, the New Mexico Oil Conservation Division Director 

issued a Subpoena (the “Subpoena”), attached as Exhibit A, to Empire for the production of 

documents within 15 days of service. 

2. While Goodnight Midstream seeks to compel production of responsive documents 

under all requests in the Subpoena, it is particularly interested in the information sought under 

Request Nos. 1, 6, and 7. Request No. 1 seeks documents reflecting the presence or absence of 

hydrocarbons in the San Andres aquifer—the formation Goodnight Midstream is targeting for its 

proposed injection and the formation Empire claims contains an economic residual oil zone. 

Request No. 6 requests documents and information reflecting potential communication between 

the proposed injection interval in the San Andres and the overlying Grayburg formation. See 
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Exhibit A. Request No. 7 asks for documents reflecting Empire’s geologic pick for the top of the 

San Andres aquifer. 

3. These requests go to the heart of the contested issues in these cases and Empire’s 

objections to Goodnight Midstream’s proposed injection. See Empire’s Motion to Stay Issuance 

of Order, filed Aug. 25, 2023, in Case No. 22626.  

4. As outlined below, Empire withheld responsive documents and information from 

its production to Goodnight Midstream on these key issues that Empire now relies on its testimony 

and exhibits. In some instances, Empire’s witnesses either provide the data or attach documents 

that should have been produced. In other instances, Empire’s witnesses simply state that certain 

information is “documented,” “identified,” or “confirmed,” without providing the data or 

information to substantiate the claims. Attached as Exhibit B is a non-exhaustive breakdown of 

the information referenced, cited to, or relied on by Empire’s experts that are responsive to the 

Subpoena and should have been produced. 

5. Because Empire did not produce all documents and data it relies on to support its 

testimony and exhibits, it is not possible to confirm what adverse information or data it may have 

withheld from production. Empire is the operator of the EMSU. It controls the information relevant 

to this inquiry, which includes the entire history of the EMSU, but has refused to produce 

responsive documents and data—especially information adverse to their claims.1 See Resp. to 

Subpoena in Case No. 22626, attached as Exhibit C.  

 
1 Empire has testified that it has historical EMSU documents and records in its possession and control. 

In his testimony on September 15, 2022, Empire’s former Chief Operations Officer Eugene Sweeney 

stated that Empire has “physical files out at location” and “some files . . . [it received] electronically,” 

from XTO, its predecessor-in-interest, in addition to any files Empire may have created itself. See Case 

No. 22626, Hrg. Tr. 225:12-19. 
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6. To give Goodnight Midstream a fair opportunity to evaluate Empire’s claims and 

ensure a contested hearing results in a reasonable approximation of the objective truth, Empire 

must be compelled to produce all responsive documents—not just the documents and data that 

favor its position. Accordingly, an order to compel is necessary to preserve the integrity of the 

Division’s adjudicatory proceedings and its statutory authority to require production of data and 

documents through its subpoena power. See § 70-2-8 NMSA (“No person shall be excused . . . 

from producing books, papers and records before the commission or the division, or from 

obedience to the subpoena[.]”).    

BACKGROUND 

7. Goodnight Midstream served the Subpoena on Empire’s counsel on September 22, 

2023, making the deadline to produce responsive documents October 9, 2023. Goodnight 

Midstream granted Empire a one-week extension until October 16, 2023; however, Empire did not 

use the full extension. It served its response and documents on October 10, 2023.  

Request Nos. 1 & 6 

8. In its response, Empire raised broad objections to the requested discovery, asserting 

that Request Nos. 1 through 6 “seek[] information that is protected by the attorney-client privilege, 

the attorney work-product doctrine, and exemptions afforded consulting experts.” See Empire 

Response to Goodnight Subpoena attached as Exhibit D (emphasis added). Empire stated that 

“Goodnight seeks information currently being formulated by Empire’s expert witnesses and 

consultants in coordination with Empire’s attorneys for the hearing of the instant cases.” Id. 

(emphasis added).  
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9. Subject to its objections, Empire produced seven documents it claimed were 

responsive to Request Nos. 1 and 6. See id.2 The responsive documents are identified in an Index 

of Produced Documents that Empire prepared and served with its production, attached as Exhibit 

E.  

10. The only document prepared or created by Empire itself is document “1a” on the 

index, titled “Maps_EMSU Oil Bubble Map and MITs v. 2.” See id. It calls out seven producing 

wells in the EMSU—the EMSU-200H, EMSU-214, EMSU-624, EMSU-294, EMSU-325, and the 

EMSU-319—and includes summary information on their production histories. None of these wells 

are completed in or produce from the San Andres aquifer. The information included in this 

document is not responsive to Request No. 1 or 6. In fact, Empire does not cite or reference these 

wells or any of the information included in this document anywhere in its exhibits or testimony.  

11. Document “1b” addresses a residual oil zone development in Lithuania and has 

nothing to do with any of the information requested in the Subpoena. It is not responsive. 

12. Document “1c” is an engineering paper addressing factors for evaluating potential 

residual oil zone developments based on a project in West Texas. It provides no direct information 

bearing on Request No. 1 or 6. It is not responsive. 

13.  Document “1d” is a presentation by Dr. Bob Trentham on evaluating residual oil 

zone developments within the Permian Basin, including in New Mexico. His slide presentation 

includes figures and information attributed to Steve Melzer and Robert Lindsay, who are both 

testifying experts for Empire in these cases. Two of the slides—out of 59—address the EMSU and 

include unsupported statements from Messrs. Melzer and Lindsay that there are oil shows in cores 

within the San Andres and that there is a residual oil zone within the upper portion of the San 

 
2 Empire’s response states that it “submits the documents in the attached Index of Produced 

Documents” in response to Request Nos. 1 and 6. See Exhibit C.  
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Andres. See pages 23-24 of “1d) ROZ Long Term EOR in Permian Basin & Elsewhere,” attached 

as Exhibit F. These slides and the information in them are not new, but the assertions are 

unsupported and contradicted by Goodnight Midstream’s data. Goodnight Midstream therefore 

requested data and information that the slides in this presentation suggest exist and on which 

Messrs. Melzer and Lindsay rely. However, the underlying supporting information was not 

produced.  

14. Document “1e” is a slide presentation by Mr. Melzer that explains what residual oil 

zones are and generally discusses where active ROZ developments are located in the Permian 

Basin but contains no specific information regarding the San Andres aquifer in the EMSU. It is 

not responsive to Request No. 1 or 6. 

15. Document “1f” is a paper prepared by Mr. Melzer reviewing the histories of several 

residual oil zone developments in Texas. This paper is not responsive to Request No. 1 or 6.  

16. Document “1g” is a presentation by Dr. Trentham that addresses two specific ROZ 

projects in Texas. It contains no specific information regarding the San Andres aquifer in the 

EMSU. It is not responsive to Request No. 1 or 6. 

Request Nos. 2, 3, & 4 

17. In response to Request Nos. 2, 3, and 4, which seek information regarding Empire’s 

plans to evaluate the San Andres aquifer for potential hydrocarbon development and analyses on 

potential impacts from Goodnight Midstream’s proposed injection, Empire offered the same 

blanket objections. See Exhibit C. But Empire also asserts that any “written plans” referred to by 

Empire’s prior Chief Operations Officer in testimony “was contained in [his] testimony in OCD 

Case No. 22626.” See Exhibit C. But that response is directly contrary to the testimony of Empire’s 

former Chief Operations Officer, Eugene Sweeney, that Empire has a written plan and that “I’m 
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not sure that I would even want to share that and I – that I would have to.” Case No. 22626, Hrg. 

Tr. 232:21-22. Rather than deny the existence of a written plan, Mr. Sweeney confirmed Empire 

had such a plan but asserted that he did not have to produce it. In light of Mr. Sweeney’s testimony 

and for the reasons stated below, Empire should be compelled to produce its written plan in 

response to Request No. 4 and its analyses responsive to Request Nos. 2 and 3. 

Request No. 7 

18. As to Request No. 7, Empire produced two Division orders related to the EMSU. 

However, neither order is responsive to the request. Request No. 7 asks for documents and 

information reflecting Empire’s geologic pick for the top of the San Andres formation within the 

EMSU. In response, Empire states that the “vertical limits of the Eunice Monument South Pool 

are defined in” the orders referenced. See Exhibit C. But the request does not ask for the vertical 

limits of the pool; it asks for documents reflecting Empire’s geologic pick for the top of the San 

Andres. The orders are not responsive. 

19. While contending the documents produced are responsive, none of the documents 

appear to be cited by Empire’s witnesses in the testimony submitted on October 26, 2023. Instead, 

Empire’s witnesses relied on information and data cited in their testimony and exhibits that were 

not produced to Goodnight Midstream that are plainly responsive, not protected by attorney-client 

privilege or work-product immunity, and do not fall under exemptions applicable to “consulting 

experts.” As demonstrated below and in the attached summary in Exhibit B, Empire should be 

compelled to produce all documents, information, and communications responsive to Request Nos. 

1-7. 
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ARGUMENT 

20. “[S]ubject to” the Division’s subpoena powers, the hearing examiner “shall afford 

full opportunity to the parties at an adjudicatory hearing . . . to present evidence and to cross 

examine witnesses.” 19.15.4.17.A NMAC (emphasis added). The rules of evidence do not control 

but serve as guidance. Id.  

21.  Under 19.15.4.16.A NMAC, the Division has authority to issue subpoenas to 

produce “books, papers, records, other tangible things or electronic data in a proceeding” before 

the Division. See also § 70-2-8 NMSA.  

22. The subpoena power is necessary to afford parties to an adjudicatory hearing a full 

opportunity to present evidence and cross examine witnesses. Accordingly, the Division’s rules 

governing presentation of evidence at hearings is subject to the requirement for all parties to obey 

the production requirements of a subpoena. This requirement is of critical importance. 

23. Rules governing discovery “are designed to enable parties to easily discover all of 

the relevant facts and therefore the discovery provisions should be given as liberal an interpretation 

as possible in order to effectuate this design.” Carter v. Burn Constr. Co., 1973-NMCA-156, ¶ 10, 

508 P.2d 1324 (emphasis added). Accordingly, only limited exceptions apply to prevent 

production of relevant information. Here, Empire objected on three grounds, none of which shield 

discovery. 

24. First, Empire objected that the “information” sought is protected by the attorney-

client privilege. However, the privilege applies only “to protect communications—not facts.” State 

ex rel. State Highway Comm’n v. Steinkraus, 1966-NMSC-134, ¶ 4, 417 P.2d 431. The attorney-

client privilege does not preclude discovery of facts, data, and information sought in the Subpoena. 

The information should have been produced. 
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25.  Second, Empire objected that the information sought is protected against 

disclosure under work-product immunity. That doctrine shields some information from disclosure, 

particularly the mental impressions, conclusions, opinions or legal theories of an attorney or party 

representative concerning a litigated matter. See Santa Fe Pac. Gold Corp. v. United Nuclear 

Corp., 2007-NMCA-133, ¶ 38, 175 P.3d 309 (“The work-product rule is an immunity that protects 

documents and tangible things prepared in anticipation of litigation by or for a party or its 

representative, including materials prepared by the attorney’s agents and consultants.”). However, 

it does not prevent disclosure of the “substance of the facts and opinions” to which an expert will 

testify, which are subject to discovery through production requests. See Rule 1-026(B)(6) NMRA. 

26. Empire has presented the testimony of seven different expert witnesses. The 

substance of the facts, information, and opinions of testifying experts are not protected against 

discovery through the Division’s Subpoena. Rule 1-026(B)(6) NMRA. Under New Mexico law, 

“the conclusions of an expert are as much evidence as are his observations.” State ex rel. State 

Highway Comm’n v. Steinkraus, 1966-NMSC-134, ¶ 4, 417 P.2d 431. Similarly, communications, 

information, data, and facts provided to testifying experts are discoverable and also should have 

been produced. Santa Fe Pac. Gold Corp. v. United Nuclear Corp., 2007-NMCA-133, ¶ 55, 175 

P.3d 309. 

27. Third, Empire objected that the information sought is information that was “being 

formulated by Empire’s expert witnesses and consultants in coordination with Empire’s attorneys 

for the hearing of the instant cases.” See Exhibit C (emphasis added). But the mere fact that an 

attorney may have been involved does not shield the opinions or the facts and information relied 

on by testifying experts from being produced in discovery. Rule 1-026(B)(6) NMRA; Santa Fe 

Pac. Gold Corp., 2007-NMCA-133, ¶ 55. 
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28. Instead of producing the information relied on, cited by, or provided to its experts, 

Empire withheld that information from Goodnight Midstream only to rely on it in its testimony 

and exhibits presented to the Division. This has severely prejudiced Goodnight Midstream by 

preventing it from having a full opportunity to present evidence and cross-examine Empire’s 

witnesses at hearing. It also substantially impairs the Division’s ability to discern the truth and 

undermines the integrity of the Division’s adjudicatory proceedings. 

29. Empire should be required to produce all material responsive documents, including 

electronic records, or confirm in a sworn statement submitted to the Division that it has produced 

all such records or that the requested records do not exist.  

CONCLUSION 

 For the foregoing reasons, Goodnight Midstream respectfully requests this Motion 

be granted.  

 

Respectfully submitted, 

 

HOLLAND & HART LLP 

 

 

      

Michael H. Feldewert 

Adam G. Rankin 

Julia Broggi 

Paula M. Vance 

Post Office Box 2208 

Santa Fe, New Mexico 87504-2208 

(505) 988-4421 

(505) 983-6043 Facsimile 

mfeldewert@hollandhart.com 

agrankin@hollandhart.com 

jbroggi@hollandhart.com 

pmvance@hollandhart.com 

 

ATTORNEYS FOR GOODNIGHT MIDSTREAM 

PERMIAN, LLC  
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CERTIFICATE OF SERVICE 

 

 I hereby certify that on October 30, 2023, I served a copy of the foregoing document to 

the following counsel of record via Electronic Mail to: 

 

Ernest L. Padilla 

Padilla Law Firm, P.A. 

Post Office Box 2523 

Santa Fe, New Mexico 87504 

(505) 988-7577 

padillalawnm@outlook.com 

 

Dana S. Hardy  

Jaclyn M. McLean  

HINKLE SHANOR LLP  

P.O. Box 2068  

Santa Fe, NM 87504-2068  

(505) 982-4554  

dhardy@hinklelawfirm.com  

jmclean@hinklelawfirm.com  

 

Sharon T. Shaheen  

Samantha H. Catalano 

Montgomery & Andrews, P.A. 

Post Office Box 2307  

Santa Fe, NM 87504-2307  

(505) 986-2678  

sshaheen@montand.com  

scatalano@montand.com 

cc: wmcginnis@montand.com 

 

Attorneys for Empire New Mexico, LLC 

 

 

 

 

 

 

 /s/ Adam G. Rankin    

Adam G. Rankin 

 

 

mailto:jmclean@hinklelawfirm.com


STATE OF NEW MEXICO 
DEPARTMENT OF ENERGY, MINERALS AND NATURAL RESOURCES 

OIL CONSERVATION DIVISION 

APPLICATIONS OF GOODNIGHT MIDSTREAM PERMIAN, LLC 
FOR APPROVAL OF A SALTWATER DISPOSAL WELL,  
LEA COUNTY, NEW MEXICO  

CASE NOS. 23614-23617 

SUBPOENA 

To:  Empire New Mexico, LLC 
c/o Padilla Law Firm, P.A. 
Attn: Ernest L. Padilla 
Post Office Box 2523 
Santa Fe, New Mexico 87504 
(505) 988-7577 telephone
padillalawnm@outlook.com

Dana S. Hardy  
Jaclyn M. McLean  
HINKLE SHANOR LLP  
P.O. Box 2068  
Santa Fe, NM 87504-2068  
(505) 982-4554
dhardy@hinklelawfirm.com
jmclean@hinklelawfirm.com

Sharon T. Shaheen  
Samantha H. Catalano 
Montgomery & Andrews, P.A. 
Post Office Box 2307  
Santa Fe, NM 87504-2307  
(505) 986-2678
sshaheen@montand.com
scatalano@montand.com
ec: wmcginnis@montand.com

YOU ARE HEREBY COMMANDED pursuant to NMSA 1978, §70-2-8 and Rule 

19.15.4.16.A NMAC to produce the following documents at the offices of Holland & Hart LLC, 

110 North Guadalupe, Santa Fe, New Mexico, 87501, within fifteen (15) days of service of this 

subpoena: 

EXHIBIT A
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1. Documents, communications, correspondence, emails, data, analyses, reports, and 

summaries, including but not limited to internal and external correspondence, memoranda, and 

assessments, that address, reflect on, or concern the existence or non-existence of hydrocarbons 

in the San Andres formation within the Eunice Monument South Unit.  

2. A copy of the analysis, including all drafts, identified in Paragraph 4 of Empire’s 

Motion to Stay Issuance of Order, filed with the Division in Case Nos. 223614-23617.  

3. Documents, communications, correspondence, emails, data, and summaries, 

including but not limited to internal and external correspondence and memoranda, that address, 

reflect on, or concern the analysis identified in Paragraph 4 of Empire’s Motion to Stay Issuance 

of Order, filed with the Division in Case Nos. 223614-23617 on August 25th, 2023. 

4. A copy of Empire’s written plan, including all drafts, to evaluate the San Andres 

formation for production of hydrocarbons identified by Eugene Sweeney in Case No. 22626 at 

the hearing on September 15, 2023. See Tr. 238:18-22. 

5. Documents, communications, correspondence, emails, data, and summaries, 

including but not limited to internal and external correspondence and memoranda, that address, 

reflect on, or concern Empire’s plan to evaluate the San Andres formation for production of 

hydrocarbons identified by Eugene Sweeney in Case No. 22626 at the hearing on September 15, 

2023. See Tr. 238:18-22. 

6. Documents, communications, correspondence, emails, data, analyses, reports, and 

summaries, including but not limited to internal and external correspondence, memoranda, and 

assessments, that address, reflect on, or concern evidence that there is communication between 

the proposed injection intervals in Case Nos. 23614-23617 and the overlying Grayburg 

formation, including core analyses. 
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7. Documents, communications, correspondence, emails, reports, and summaries 

identifying Empire’s geologic pick for the top of the San Andres formation within the Eunice 

Monument South Unit, including references to the measured depth and/or subsea depth for the 

top of the San Andres formation. 

This subpoena is issued on application of Goodnight Midstream Permian, LLC through 

its attorney, Adam G. Rankin of Holland & Hart LLP. 

Dated this           day of September 2023. 

NEW MEXICO OIL CONSERVATION DIVISION 

BY:    
 

Date:   

 

 22nd

9/22/2023



 

 

EXHIBIT B 

 

BREAKDOWN OF RESPONSIVE INFORMATION AND DATA RELIED ON AND 

REFERENCED BY EMPIRE’S WITNESSES AND EXHIBITS THAT WERE 

RESPONSIVE BUT NOT PRODUCED 

 

Request No. 1:  Documents, communications, correspondence, emails, data, analyses, 

reports, and summaries, including but not limited to internal and external 

correspondence, memoranda, and assessments, that address, reflect on, or 

concern the existence or non-existence of hydrocarbons in the San Andres 

formation within the Eunice Monument South Unit. 

  

Ex. B – Robert F. Lindsay Statement 

  

• Mr. Lindsay’s full reports and complete papers that are used, referenced, or relied on in 

his testimony and exhibits, including underlying data, logs, cores, and supporting 

information are responsive and but were never produced.  

  

• Para. A.6 at page 236 of 369: Testimony states that the San Andres contains an ROZ. 

 

o Testimony states that there is data showing oil saturated porosity down section to 

depths of -719 feet subsea to potentially -750 subsea. 

 

o The underlying data supporting these statements is responsive but was never 

produced. 

  

• Para. A.1 pages 246-248 of 369: R.R. Bell #4, EMSU-649 and EMSU-679: 

  

o Testimony references cores within the San Andres showing porosity and oil 

staining, a core analysis showing porosity and oil saturation, and data showing 

there is an oil-water contact in the San Andres ROZ at -719 subsea and potentially 

-750 subsea. 

 

• The information and data supporting these statements, including core 

analyses, relied on by Mr. Lindsay are responsive but were not produced. 

 

• Figures B16-B20 include geologic picks for the San Andres top that are 

responsive to Request No. 7 but were not produced. 

 

• Pages 249 of 369: Core analysis for R.R. Bell #4  

 

o Testimony and Figures B20-B21 show oil saturation at depths that are alleged to 

be in the San Andres, but were not produced.  

 

o The core analysis for the R.R. Bell #4 is responsive and should have been 

produced but was withheld. 
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o All core reports and analyses below Empire’s pick for the top of the San Andres 

are responsive and should be produced.  

 

Ex. E – Galen Dillewyn 

  

• Para. 2 at page 294 of 369: Previous NUTECH log analyses. 

 

o Testimony states that NUTECH previously prepared 8 calculated well logs for 

XTO as the previous operator of the field. 

 

o These calculated logs and any related information explaining the parameters used 

to conduct the petrophysical analysis are responsive and should have been 

produced but were not. 

  

Ex. D – Nicholas Cestari 

  

• Para. 9 at page 310 of 369 and Ex. F-3 at page 319 of 369: Interpreted well logs. 

 

o Testimony states that there are 9 legacy interpreted logs done by NUTECH and of 

those 7 covered some portion of the San Andres within the EMSU (4 logs were 

recently evaluated using 2005 vintage OH triple combo logs). 

 

o Apparently, at least 5 well log interpretations were done previously by NUTECH; 

These logs are responsive and should have been produced.  

  

• Para. 11 at page 311 of 369 and F-4 at page 329 of 369: Mudlogs on EMSU-660 

 

o Testimony states that a mudlog that was run on EMSU-660 during drilling 

indicates the presence of hydrocarbons in the San Andres. 

 

• This mudlog is responsive and should have been produced along with all 

other mudlogs purporting to include Empire’s geologic pick for the San 

Andres. 

 

o F-4 at page 329 of 369 – Exhibit states that “multiple mudlogs were run at the 

EMSU all showing indications of a Residual Oil Zone in the San Andres.”  

 

• All mudlogs purported to be completed within the Empire’s pick for the 

San Andres should have been produced in response to this request. 

  

• Para. 12 at page 311of 369 and Ex. F-5 at page 330 of 369: Testimony and exhibit 

addresses a geochemical analysis of EMSU-679 showing a ratio of immobile to mobile 

oil.  

 

• The geochemical analysis and facts that support it are responsive and should have 

been produced along with any other similar analyses that show adverse results. 
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Ex. G – William West 

  

• Page 335 of 369: Testimony and exhibit include an internal XTO well file document for 

the EMSU-660 alleging to show San Andres production. 

  

• This document and the entire internal well file for the EMSU-660 is responsive 

and should have been produced—along with any other internal well files that 

purport to show completions and production history within Empire’s geologic 

pick for the San Andres aquifer. 

  

• Page 337 of 369: Testimony states that the following facts have been documented: 

 

• Testimony states that there is an increase in sulfur content of EMSU produced 

water showing that there is communication between the Grayburg and San Andres 

formations through fractures. 

 

• All data and information regarding sulfur content of EMSU produced 

water over time is responsive and should be produced but was not. 

 

• Data shows a pressure drop in the San Andres interval which occurred before 

water supply well production commenced from the San Andres for waterflood 

operations. 

 

• All data and information regarding downhole pressure measurements 

associated with wells purported to be completed within Empire’s geologic 

pick for the San Andres aquifer are responsive and should be produced. 

  

Request No. 6:  Documents, communications, correspondence, emails, data, analyses, 

reports, and summaries, including but not limited to internal and external 

correspondence, memoranda, and assessments, that address, reflect on, or 

concern evidence that there is communication between the proposed 

injection intervals in Case Nos. 23614-23617 and the overlying Grayburg 

formation, including core analyses. 

  

Ex. B – Robert F. Lindsay Statement 

  

• Para. B.7 page 240 of 369: Testimony references an EMSU-679 fracture study. 

 

• The complete fracture study was responsive and should have been produced. 

  

• Para. B.7 page 240 of 369: Testimony references water chemistry studies that verify 

plumes of water were sourced from underlying San Andres aquifer. 

 

• The complete water chemistry studies are responsive and should have been 

produced. 

  



 

 4 

• Para. B.8 page 240 of 369: Testimony references “additional work” that was done 

confirming that there are three types of water within the EMSU. 

 

• The data and information reflecting this “additional work” is responsive and 

should have been produced. 

  

• Para. C.3 page 253 of 369: Testimony references that “it has been documented that San 

Andres… water enriched in sulfate, is in communication with Grayburg reservoir strata 

through fractures in the crest of the structure[,]” allowing San Andres water to 

communicate, and that these plumes have been identified through water chemistry. 

 

• The underlying reports, data, analyses, and documents supporting these 

statements are responsive and should have been produced. 

  

Ex. D – Nicholas Cestari 

  

• Para. 14 page 312 of 369 and Ex. F6 at page 331 of 369: Testimony references “extensive 

work done both in outcrop and in core that shows the presence of dissolution features and 

fractures near the top San Andres.” 

 

• The reports, data, analyses, and documents supporting these statements are 

responsive and should have been produced. 

  

Ex. G – William West 

  

• Para. A.6 page 337 of 369; Exs. G-3 page 351 of 369 & G-4 page 352 of 369:  

 

o Testimony and exhibits address an open-hole Repeat Formation Test that was 

taken on April 8, 1986, in EMSU-211 prior to the start of injection showing 

depths for pressure measurements that supports Empire’s position.  

 

• See also Para. B22 page 340 of 369.  

 

o The reports, data, analyses regarding this Repeat Formation Test in EMSU-211 

and any other wells are responsive and should have been produced. 

  

• Para. A.8 page 337 of 369; Ex. G-5 page 353 of 369; Testimony states that differences in 

water production before water flood commences is an indication of communication 

between the Grayburg and San Andres, which is confirmed by the sulfur content of 

produced water increasing in the San Andres. 

 

o Empire’s water chemistry and production data (gas, oil, water production) for the 

wells referenced in this testimony and exhibit are responsive and should have 

been produced. 
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• Para. A.10 page 337 of 369; Ex. G-7 Chevron’s 1996 NACE Paper number 181, titled 

“Utilization of Geological Mapping Techniques to Track Scaling Tendencies in the 

EMSU Waterflood.”  

 

o Testimony states that Chevron concludes San Andres water is finding its way into 

the wellbores and resulted in barium sulfate scale, barite, and deposition problems 

before injection of San Andres water into the Grayburg during waterflood. 

 

• This paper and related communications or analyses are responsive and 

should have been produced. 

 

• Para. D.27 page 341 of 369: Testimony states that Empire has previously identified 

communication between the Graybrug and San Andres intervals. 

 

o Empire’s analysis and facts and data supporting this conclusion are responsive 

and should have been produced.  

 

• Para. F.30 page 342 of 369 – Testimony addresses a report showing some wells are 

experiencing high water production while surrounding wells are not and that Empire 

conducted an analysis concluding that “this phenomena is due to communication with the 

San Andres.”  

 

o Empire’s analysis and facts and data supporting this conclusion are responsive 

and should have been produced. 

   

Request No. 7:  Documents, communications, correspondence, emails, reports, and 

summaries identifying Empire’s geologic pick for the top of the San Andres 

formation within the Eunice Monument South Unit, including references to 

the measured depth and/or subsea depth for the top of the San Andres 

formation. 

  

Ex. G – William West 

  

• Para. A.6 page 337 of 369; Exs. G-3 & G-4: Testimony and exhibits identify Empire’s 

pick for the top of San Andres at 3975 feet measured depth in the EMSU-211 well and 

this depth equates to -399 subsea. 

 

• Empire’s geologic picks for the top of the San Andres are responsive and should 

have been produced. Empire’s exhibits and testimony include numerous 

references to different San Andres tops, e.g., Exhibits B16, B18, D3, D4, E2, F1-

F4, F6, G4, G5. Any communications, documents, reports, analysis, identifying 

Empire’s geologic pick for the top the San Andres should be produced.  
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STATE OF NEW MEXICO 

ENERGY, MINERALS AND NATURAL RESOURCES DEPARTMENT 

OIL CONSERVATION DIVISION 

APPLICATION OF GOODNIGHT MIDSTREAM 

PERMIAN, LLC FOR APPROVAL OF A  

SALTWATER DISPOSAL WELL,  

LEA COUNTY, NEW MEXICO  Case No. 22626 

RESPONSE TO SUBPOENA 

Empire New Mexico, LLC, by and through their counsel of record, hereby responds to 

the Subpoena as amended by the Order issued by the Division on July 26, 2022 as follows:  

1. The Subpoena requests:

All (1)documents, (2)communications, (3)correspondence, (4)emails, (5)data,

(5)analyses, (5)reports, and (5)summaries, including but not limited to internal

and external correspondence, memoranda, and assessments, that address, reflect 

on, or concern the existence or non-existence of hydrocarbons in the San Andres 

formation within the Eunice Monument South Unit. 

2. Response as to the enumerated requests:

1) Documents: there are no documents specific to the area of review.

2) Communications: there are no documents specific to the area of review other

than communications contained in the pleadings in this case or

communications which are protected by the attorney client privilege.

3) Correspondence: there are no documents specific to the area of review other

than correspondence contained in the pleadings in this case or

communications which are protected by the attorney client privilege.

4) Emails: there are no documents specific to the area of review other than

emails contained in the pleadings in this case or emails which are protected by

the attorney client privilege.

5) Data, Analyses, Reports: see data attached hereto:

EXHIBIT C



a. Goodnight SWD San Andres- Eunice Monument South Unit 200H-

Well Card Detail; 

b. Proximity map of Goodnight SWD San Andres- Eunice Monument 

South Unit 200H-Well; 

c. Goodnight SWD Application_EP Exhibit; 

d. EMSU 200H Slide; 

e. Empire Petroleum Corporation Announces Final Closing of the 

Operated New Mexico; 

f. 2010GTWI_ROZ_Scienct to Exploitation (1) Chevron Presentation; 

g. Residual_Oil_Zones_Mother_Natures_Water; 

h. Significant San Andres play emerging amid ROZ fairways. 

 

Respectfully submitted, 

 

        PADILLA LAW FIRM, P.A. 

        /s/ Ernest L. Padilla 

        Ernest L. Padilla  

        Post Office Box 2523 

        Santa Fe, New Mexico 87504 

        (505) 988-7577 

        padillalawnm@outlook.com 

 

CERTIFICATE OF SERVICE 

  

I hereby certify that a true and correct copy of the forgoing was served to counsel of 

record by electronic mail this 24th day of August, 2022, as follows: 

 

Michael H. Feldewert  mfeldewert@hollandhart.com 

Adam G. Rankin  agrankin@hollandhart.com 

Julia Broggi   jbroggi@hollandhart.com 

 

        /s/ Ernest L. Padilla 

        Ernest L. Padilla 
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STATE OF NEW MEXICO 

DEPARTMENT OF ENERGY, MINERALS AND NATURAL RESOURCES 

OIL CONSERVATION DIVISION 

APPLICATIONS OF GOODNIGHT MIDSTREAM PERMIAN, LLC 

FOR APPROVAL OF A SALTWATER DISPOSAL WELL,  

LEA COUNTY, NEW MEXICO  

CASE NOS. 23614-23617 

RESPONSE TO GOODNIGHT SUBPOENA 

For its response to the Goodnight Midstream Permian LLC subpoena to Empire New 

Mexico LLC (Empire) states:   

1. Documents, communications, correspondence, emails, data, analyses, reports, and summaries,

including but not limited to internal and external correspondence, memoranda, and assessments,

that address, reflect on, or concern the existence or non-existence of hydrocarbons in the San

Andres formation within the Eunice Monument South Unit.

RESPONSE: 

Empire objects to this request because it seeks information that is protected by the attorney-client 

privilege, the attorney work-product doctrine, and exemptions afforded consulting experts.  

Goodnight seeks information currently being formulated by Empire’s expert witnesses and 

consultants in coordination with Empire’s attorneys for the hearing of the instant cases. Subject to 

that objection, in addition to the documents submitted by Eugene Sweeney in his testimony in 

Case 22626, Empire submits the documents in the attached Index of Produced Documents. 

2. A copy of the analysis, including all drafts, identified in Paragraph 4 of Empire’s Motion to Stay

Issuance of Order, filed with the Division in Case Nos. 23614-23617.

RESPONSE: 

Empire did not file a Motion to Stay Issuance of Order in Case Nos. 23614-23617.  Empire did 

file such a Motion in Case No. 22626.  To the extent that Goodnight seeks information regarding 

the Motion to Stay Issuance of Order filed by Empire in Case No. 22626, Empire objects to this 

request because it seeks information that is protected by the attorney-client privilege, the attorney 

work-product doctrine, and exemptions afforded consulting experts.  Goodnight seeks 

information currently being formulated by Empire’s expert witnesses and consultants in 

coordination with Empire’s attorneys for the hearing of the instant cases.    

Subject to that objection, Empire states that any intended plan or analysis that may have been 

formulated by Empire was contained in Eugene Sweeney’s testimony in OCD Case 22626.   

EXHIBIT D
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3. Documents, communications, correspondence, emails, data, and summaries, including but not 

limited to internal and external correspondence and memoranda, that address, reflect on, or 

concern the analysis identified in Paragraph 4 of Empire’s Motion to Stay Issuance of Order, filed 

with the Division in Case Nos. 23614-23617 on August 25th, 2023.  

RESPONSE: 

Empire objects to this request because it seeks information that is protected by the attorney-client 

privilege, the attorney work-product doctrine, and exemptions afforded consulting experts.  

Goodnight seeks information currently being formulated by Empire’s expert witnesses and 

consultants in coordination with Empire’s attorneys for the hearing of the instant cases. Subject to 

that objection, please see response to Request No. 2.   

4. A copy of Empire’s written plan, including all drafts, to evaluate the San Andres formation for 

production of hydrocarbons identified by Eugene Sweeney in Case No. 22626 at the hearing on 

September 15, 2023. See Tr. 238:18-22. 

RESPONSE:   

See Responses to Requests Nos. 2 and 3.   

5. Documents, communications, correspondence, emails, data, and summaries, including but not 

limited to internal and external correspondence and memoranda, that address, reflect on, or 

concern Empire’s plan to evaluate the San Andres formation for production of hydrocarbons 

identified by Eugene Sweeney in Case No. 22626 at the hearing on September 15, 2023. See Tr. 

238:18-22.  

RESPONSE:   

See responses to Request Nos. 2, 3, and 4. 

6. Documents, communications, correspondence, emails, data, analyses, reports, and summaries, 

including but not limited to internal and external correspondence, memoranda, and assessments, 

that address, reflect on, or concern evidence that there is communication between the proposed 

injection intervals in Case Nos. 23614-23617 and the overlying Grayburg formation, including 

core analyses.  

RESPONSE:   

Empire objects to this request because it seeks information that is protected by the attorney-client 

privilege, the attorney work-product doctrine, and exemptions afforded consulting experts.  

Goodnight seeks information currently being formulated by Empire’s expert witnesses and 

consultants in coordination with Empire’s attorneys for the hearing of the instant cases. Subject to 

that objection, in addition to the documents submitted by Eugene Sweeney in his testimony in 

Case 22626, Empire submits the documents in the attached Index of Produced Documents. 
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7. Documents, communications, correspondence, emails, reports, and summaries identifying 

Empire’s geologic pick for the top of the San Andres formation within the Eunice Monument South 

Unit, including references to the measured depth and/or subsea depth for the top of the San Andres 

formation. 

RESPONSE:   

See response to Request No. 6.  The vertical limits of the Eunice Monument South Pool are defined 

in Oil Conservation Division Orders Nos. R-7767 and R-7767-A. 

 

Respectfully submitted by: 

PADILLA LAW FIRM, P.A. 

 

/s/ Ernest L. Padilla 

Ernest L. Padilla  

P.O. Box 2523  

Santa Fe, New Mexico 87504  

(505) 988-7577 telephone 

padillalawnm@outlook.com 

 

HINKLE SHANOR LLP  

 

/s/ Dana S. Hardy 

Dana S. Hardy 

Jaclyn M. McLean  

P.O. Box 2068  

Santa Fe, NM 87504-2068  

(505) 982-4554  

dhardy@hinklelawfirm.com 

jmclean@hinklelawfirm.com 

 

 

MONTGOMERY & ANDREWS, P.A.  

 

/s/ Sharon T. Shaheen 

Sharon T. Shaheen 

Samantha H. Catalano  

P.O. Box 2307  

Santa Fe, NM 87504-2307  

(505) 986-2678 

sshaheen@montand.com  

scatalano@montand.com 
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INDEX OF PRODUCED DOCUMENTS 

Goodnight Midstream Permian, LLC 

Subpoena Responses from 

Empire New Mexico, LLC 

OCD Case Nos. 23614-23617 

Response to Request Number 1 

1a) Maps_EMSU Oil Bubble Map and MITs v. 2.; 

1b) Exploiting the ROZ in Lithuania; 

1c) ROZ determination for EOR in Means Field; 

1d) ROZ Long Term EOR in Permian Basin & Elsewhere; 

1e) ROZ testimony 2023; 

1f) Stranded oil in the ROZ – Melzer2006; 

1g) Two geological case histories of ROZ Permian Basin; 

Response to Request Number 6 and 7 

OCD Orders R-7767 and R-7767-A. 

EXHIBIT E



"Residual Oil Zones: The Long Term 

Future of Enhanced Oil Recovery in 

the Permian Basin and Elsewhere''. 

5th Annual EORI CO2 Workshop, Casper Wyoming 

Dr. Bob Trentham, University of Texas of the Permian 
Basin. 
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