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STATE OF NEW MEXICO  

ENERGY, MINERALS AND NATURAL RESOURCES DEPARTMENT  

OIL CONSERVATION COMMISSION  

 

APPLICATION OF GOODNIGHT  

MIDSTREAM PERMIAN, LLC TO AMEND  

ORDER NO. R-7765, AS AMENDED,  

TO EXCLUDE THE SAN ANDRES FORMATION  

FROM THE UNITIZED IINTERVAL OF THE  

EUNICE MONUMENT SOUTH UNIT,  

LEA COUNTY, NEW MEXICO.  

 

CASE NO. 24278 

APPLICATION OF GOODNIGHT  

MIDSTREAM PERMIAN, LLC TO AMEND  

ORDER NO. R-7767 TO EXCLUDE THE SAN  

ANDRES FORMATION FROM THE EUNICE  

MONUMENT OIL POOL WITHIN THE  

EUNICE MONUMENT SOUTH UNIT AREA,  

LEA COUNTY, NEW MEXICO.  

CASE NO. 24277 

 

EMPIRE NEW MEXICO, LLC’S  

REPLY TO OIL CONSERVATION DIVISION’S RESPONSE TO EMPIRE’S  

MOTION TO DISMISS APPLICATIONS TO AMEND ORDERS R-7765 AND R-7767 

 

Empire New Mexico, LLC, (“Empire”), by and through its undersigned counsel of record, 

hereby submits its Reply to the Oil Conservation Division’s (“Division”) Response to Empire’s 

Motion to Dismiss Applications to Amend Orders R-7765 and R-7767 (“Motion”). For the 

following reasons, Empire’s Motion should be granted.  

ARGUMENTS AND AUTHORITIES 

 

I. The Division’s arguments regarding the scope of the Division’s subject matter 

jurisdiction do not ameliorate Goodnight’s lack of standing. 

 

As discussed in Empire’s Motion, Goodnight lacks standing to file the applications at issue 
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because unlike Empire, Goodnight is not a party to the Unit Agreement1 governing the mineral 

rights on which the applications seek to encroach; namely, the ability to expand or contract the 

vertical limits of the Eunice Monument South Unit (“Unit”). As such, Goodnight cannot enforce 

the terms of either the Unit Agreement, or the related Operating Agreement.   

In its response to the Motion, the Division argues that the Division has jurisdiction over 

these matters, and therefore that the Commission should disregard Goodnight’s lack of standing 

and decide Goodnight’s applications on the merits. This argument is misguided. Whether the 

Division might – in some future proceeding not already pending before the Commission – have 

subject matter jurisdiction over the applications at issue has nothing to do with whether Goodnight 

has met New Mexico’s threshold standing requirements in this case; i.e., injury in fact, causation, 

and redressability. The Division concedes that “OCD is not concerned with Empire’s legal basis 

for its Motion…” Division Response at 3. Thus, the Division’s response does not address the 

question of whether Goodnight, as a non-party to the Agreements, lacks standing to enforce 

property rights under the Agreements. 

Instead of addressing the legal arguments in the Motion, the Division urges the 

Commission to decide Goodnight’s applications to help clarify “situations faced by Operators” for 

the Division and “provide guidance to the industry as a whole and this specific region.” See 

Division Response at 5. In other words, the Division asks the Commission to render an advisory 

opinion to guide the Division in future cases not presently before the Commission. This is precisely 

the kind of speculative, hypothetical outcome the standing doctrine is intended to prevent. See Am. 

Fed’n of State v. Bd. of Cnty. Com'rs of Bernalillo Cnty., 2016-NMSC-017, ¶ 20, 373 P.3d 989 

(“If the facts are uncertain and the court is being asked to make a legal ruling based on the 

 
1 Unless otherwise noted, capitalized terms have the same meaning as in the Motion.  



3 
 

possibility that certain facts will be found to exist at some point in the future, then a decision would 

constitute nothing more than an advisory opinion based on a hypothetical scenario.”); see also New 

Energy Econ., Inc. v. Shoobridge, 2010-NMSC-049, ¶ 16, 149 N.M. 42 (“[P]rudential rules of 

judicial self-governance, like standing, ripeness, and mootness, are founded in concern about the 

proper—and properly limited—role of courts in a democratic society and are always relevant 

concerns.”). The Division cannot utilize the Commission’s hearing process to inform the Division 

in future disputes over pore space ownership and operator’s rights. See Order No. R-12790 

(Exhibit A). 

For these reasons, the Division’s response does nothing to avoid the inescapable conclusion 

that Goodnight lacks standing to prosecute its claims. The Motion should be granted.  

II. The Division’s jurisdiction is limited by the Oil and Gas Act and does not extend to 

contested pore space ownership issues.  

In addition to not addressing standing, the Division’s response to Empire’s Motion is 

procedurally improper and exceeds the scope of Division’s statutory authority. To determine 

whether the Division’s involvement in this matter falls within its authority under the New Mexico 

Oil and Gas Act (“Oil and Gas Act” or “Act”), NMSA 1978, Sections 70-2-1 to -38 (1935, as 

amended), the Commission must examine whether the Legislature granted the Division or the 

Commission authority to adjudicate private contractual rights. As set forth below, the Legislature 

did not.  

While the Oil and Gas Act confers upon the Division “jurisdiction and authority over all 

matters relating to the conservation of oil and gas . . . in this state,”[see NMSA 1978, § 70-2-

6(A)],2 this authority does not extend to private commercial contracts governing property rights. 

 
2  The Commission has two primary duties regarding the conservation of oil and gas: prevention of waste 

and protection of correlative rights. NMSA 1978, § 70-2-11(A); Santa Fe Exploration Co. v. Oil 

Conservation Comm’n, 114 N.M. 103, 112, 835 P.2d 819, 828 (1992). The Commission may also adopt 
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As the New Mexico Supreme Court has recognized, “grave constitutional problems would arise” 

if the Division were to determine property rights or assume other similar judicial functions because 

it serves in an administrative capacity in carrying out the limited, legislative directives in the Oil 

and Gas Act. See Cont’l Oil Co. v. Oil Conservation Comm’n, 1962-NMSC-062, ¶ 28, 373 P.2d 

809 (holding the Division lacked authority to issue a finding that did not stem from or was 

necessary to prevent waste or protect correlative rights).  

Perhaps recognizing these jurisdictional limitations, the Division itself has held that a case 

involving a dispute over wellbore ownership “raise[s] issues of property and contractual rights that 

the Division does not have jurisdiction to determine.” Order No. R-12790, ¶ (15) (Exhibit A); see 

also Order No. R-13789 (Exhibit B), at ¶ (16) (Division “does not have jurisdiction concerning 

the content of lease agreements …”); Order No. R-14304, at ¶ 8 (Exhibit C) (“The Division does 

not have jurisdiction to determine who owns any interest in real property or whether or not their 

interest is marketable.”); Order No. R-11700-B, at ¶ 27 (Exhibit D) (recognizing Division’s lack 

of jurisdiction over title matters). The Division has also determined that “the rights of a surface 

owner do not constitute ‘correlative rights’ [as defined by the New Mexico Oil and Gas Act].” See 

Order No. R-12754 at 6, ¶ 24 (Exhibit E). 

Here too, the Division lacks authority to weigh in on Empire’s rights under the Unit 

Agreement, a private commercial contract. The issues raised in Goodnight’s applications – namely, 

the San Andres formation’s inclusion in the Unit and the primacy of ownership of the contested 

pore space operatorship – are purely contractual matters, governed by the Unit Agreement.  Nor 

 
rules and regulations to implement and enforce the Act. See § 70-2-11(A) (granting the Division the 

authority to make and enforce rules, regulations, and orders); § 70-2-11(B) (granting the Commission 

concurrent jurisdiction with the Division “to the extent necessary for the [C]omission to perform its duties 

as required by law”). In other words, the Commission’s specialized expertise pertains to the regulation and 

conservation of oil and gas. See § 70-2-4 (stating that the commissioners “shall be persons who have 

expertise in the regulation of petroleum production by virtue of education or training.”). 
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do Goodnight’s rights as a surface owner constitute “correlative rights” triggering the Division’s 

subject matter jurisdiction. Accordingly, the Division lacks authority over the two salient issues in 

Goodnight’s applications: (1) primacy of ownership of subsurface pore space; and (2) the unit 

agreement. Thus, the Division’s response to the Motion is procedurally improper and ultra vires.  

  Additionally, the Division’s interpretation of the scope of its own statutory authority is a 

pure question of law on which the Division should be afforded little to no deference. State v. 

Romero, 2006-NMSC-039, ¶ 6, 140 N.M. 299, 142 P.3d 887 (“Statutory construction is a question 

of law.”);see also Marbob Energy Corp. v. N.M. Oil Conservation Comm., 2009-NMSC-013, ¶ 7 

( “[I]f statutory construction is not within the agency’s expertise, this Court should afford little, if 

any, deference to the agency on issues of statutory construction) (citing N.M. Indus. Energy 

Consumers v. N.M. Pub. Regulation Comm’n, 2007-NMSC-053, ¶ 19, 142 N.M. 533, 168 P.3d 

105 (“Statutory interpretation is . . . review[ed] de novo.”)). For these reasons, the Motion should 

be granted.  

III. Conclusion 

The Division’s response to Empire’s Motion ignores Goodnight’s lack of standing and 

seeks a decision on the merits that is tantamount to an improper advisory opinion. Further, the 

legal issues in this proceeding involve property and contractual rights over which the Division 

lacks jurisdiction. The Division’s response is therefore improper and Empire’s Motion should be 

granted.  

Respectfully submitted, 

PADILLA LAW FIRM, P.A. 

 

      By: Ernest L. Padilla 

       Ernest L. Padilla 

       P.O. Box 2523 
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       Santa Fe, NM  87504-2523 

       (505) 988-7577 

       padillalawnm@outlook.com 

 

       Dana S. Hardy 

       Jaclyn McLean 

       Timothy B. Rode 

       P.O. Box 2068 

       Santa Fe, NM  87504-2068 

       Phone: (505) 982-4554 

       Facsimile: (505) 982-8623 

       dhardy@hinklelawfirm.com 

       jcmlean@hinklelawfirm.com  

       trode@hinklelawfirm.com 

 

       Sharon T. Shaheen 

       Samantha H. Catalano 

       Montgomery & Andrews, P.A. 

       P.O. Box 2307 

       Santa Fe, NM  87504-2307 

       (505) 986-2678 

       sshaheen@montand.com 

       scatalano@montand.com 

 

       Attorneys for Empire New Mexico, LLC 

 

 

 

CERTIFICATE OF SERVICE 

 

 I HEREBY CERTIFY that a true and correct copy of the foregoing was sent to counsel of 

record by electronic mail this 28th day of May, 2024, as follows: 

 

 Michael H. Feldewert  mfeldewert@hollandhart.com 

 Adam G. Rankin  agrankin@hollandhart.com 

 Paula M. Vance  pmvance@hollandhart.com 

 Chris Moander  chris.moander@emnrd.nm.gov 

 

 

 

       /s/  Ernest L. Padilla 

       Ernest L. Padilla 
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