
 

 

STATE OF NEW MEXICO 
ENERGY, MINERALS AND NATURAL RESOURCES DEPARTMENT OIL 

CONSERVATION COMMISSION 
 
APPLICATION OF GOODNIGHT MIDSTREAM 
PERMIAN, LLC TO AMEND ORDER NO. R-7767 TO 
EXCLUDE THE SAN ANDRES FORMATION FROM 
THE EUNICE MONUMENT OIL POOL WITHIN THE 
EUNICE MONUMENT SOUTH UNIT AREA, LEA 
COUNTY, NEW MEXICO. 

 
 
 
 
 
CASE NO. 24277 
 

APPLICATION OF GOODNIGHT MIDSTREAM 
PERMIAN, LLC TO AMEND ORDER NO. R-7765, AS 
AMENDED TO EXCLUDE THE SAN ANDRES 
FORMATION FROM THE UNITIZED INTERVAL OF 
THE EUNICE MONUMENT SOUTH UNIT, LEA 
COUNTY, NEW MEXICO. 

 
 
 
 
 
CASE NO. 24278 
 

APPLICATIONS OF GOODNIGHT MIDSTREAM 
PERMIAN, LLC FOR APPROVAL OF SALTWATER 
DISPOSAL WELLS LEA COUNTY, NEW MEXICO. 

 
 
CASE NOS. 23614-23617 
 

APPLICATIONS OF EMPIRE NEW MEXICO LLC TO 
REVOKE INJECTION AUTHORITY, LEA COUNTY, 
NEW MEXICO. 

 
 
CASE NOS. 24018-24027 
 

APPLICATION OF GOODNIGHT MIDSTREAM 
PERMIAN LLC TO AMEND ORDER NO. R-
22026/SWD-2403 TO INCREASE THE APPROVED 
INJECTION RATE IN ITS ANDRE DAWSON SWD #1, 
LEA COUNTY, NEW MEXICO. 

 
 
 
 
CASE NO. 23775 
 

APPLICATION OF GOODNIGHT PERMIAN 
MIDSTREAM, LLC FOR APPROVAL OF A 
SALTWATER DISPOSAL WELL, LEA COUNTY, 
NEW MEXICO. 

 
 
CASE NO. 24123  
ORDER NO. R-22869-A 

 
GOODNIGHT’S MOTION TO ISSUE A DEPOSITION SUBPOENA AND  
SHOWING GOOD CAUSE TO DEPOSE EMPIRE NEW MEXICO, LLC 

 
Pursuant to NMSA 1978, §70-2-8 and 19.15.4.16.A NMAC, Rules 1-026 and 1-030(B) 

NMRA, Goodnight Midstream Permian, LLC (“Goodnight”), by and through undersigned 

counsel, hereby files this motion requesting the New Mexico Oil Conservation Commission issue 
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the attached deposition subpoena to Empire New Mexico, LLC (“Empire”) based upon the 

following showing of good cause.  

INTRODUCTION 

 Empire’s plan to develop the alleged residual oil zone (“ROZ”) in the San Andres formation 

within the Empire Monument South Unit (“EMSU”) is centrally important to evaluating whether 

any such alleged hydrocarbons are economically recoverable. Empire will need to testify as to its 

plan at the September 23-27 hearing. Goodnight has asked for that plan multiple times. In 

September 2023, Eugene Sweeney testified for Empire that it was developing such a plan. In 

January 2024, Jack Wheeler stated under oath, again, that Empire planned to develop a CO2 

recovery project. But in February 2024, Empire explained the only ‘plan’ Empire had was a 

document from the prior unit operator outlining the potential for ROZ recovery that did not even 

extend into Goodnight’s injection zone – i.e., they had no plan at all. As recently as May 2024, 

counsel for Empire confirmed it had already produced plans of development in its possession, and 

that Empire could not be compelled to produce documents it does not possess. 

Suddenly now, on June 28, 2024, Empire has produced a new document it suggests is its 

plan to develop the San Andres ROZ – dated January 15, 2024. While the newly produced 

document suggests the existence of a full plan of development, and does include some relevant 

information, it is inconsistent with Empire’s prior representations to Goodnight and the 

Commission that it had no written plans and, most importantly, it lacks the detailed information 

necessary to evaluate Empire’s claim that the San Andres contains an economic ROZ. Either 

Empire has prepared those detailed assessments—including operational parameters, reservoir 

simulations, and cost estimates—and has refused to produce them, or it has no detailed plans. 

Either way, Empire is going to have to put on an affirmative case at the September Hearing that it 

can economically produce hydrocarbons from the purported San Andres ROZ. Goodnight has a 
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right to evaluate those plans but has been denied the opportunity based on Empire’s assertion that 

it has no written plans that are responsive. If Empire is asserting this affidavit is its “plan”, the only 

way for Goodnight to obtain the information necessary to assess Empire’s “plan” is to depose a 

company representative or representatives on the details of Empire’s “plan.”  

These matters present the extraordinary circumstances contemplated by Section 

19.15.4.16.A NMAC that substantiate good cause to require a limited deposition of Empire 

regarding its alleged San Andres EMSU ROZ plan. As a matter of fairness, Goodnight must be 

permitted the opportunity to depose Empire on its plan to develop the alleged San Andres ROZ. 

FACTUAL BASIS 

Empire initiated these contested hearings claiming Goodnight’s saltwater injection 

activities into the San Andres formation within the EMSU are impairing Empire’s correlative rights 

to recover economically recoverable hydrocarbons in an alleged ROZ within the San Andres 

formation. Empire made that claim, alluded to the existence of work done to substantiate a 

production plan, and has even testified, under oath, that the initial stages of ROZ recovery work 

have been planned. See, e.g., September 15, 2023 Hearing Transcript in Case No. 22626, p. 

238:18-22 [Testimony of Eugene Sweeney], relevant excepts attached as Exhibit 1.  

Despite numerous requests by Goodnight for the alleged San Andres ROZ workplans, the 

sole Empire document received by Goodnight is the attached internal memo purportedly created 

by Darrel W. Davis on January 15, 2024, which suggests Empire has documents and email 

communications related to the San Andres ROZ workplan that have not been produced. See Davis 

Memo, Doc. No. OCD 23614-17 03483 through 03521, attached as Exhibit 2. Empire’s internal 

memo briefly discusses Empire’s intent, but not its plans for how, to use the Grayburg main pay 

zone (“MPZ”) improvements as a springboard for ROZ recovery. Id., pp. 12-17. 
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At this point, Goodnight believes that either: (i) Empire has a workplan for recovery of the 

alleged San Andres ROZ that it refuses to provide to Goodnight or (ii) Empire does not have a full 

written workplan, and instead, a plan for recovery exists in the mind(s) of Empire’s principal(s), 

consult(s), and/or employee(s). In either case, Empire undoubtedly plans to testify at the hearing 

in this matter, now set for September 23-27, 2024 (the “September Hearing”), as to how and why 

it believes there exist economically recoverable hydrocarbons in the San Andres formation within 

the EMSU. To avoid a prejudicial surprise and to promote a full and fair adjudication of the issues 

at the September Hearing, Goodnight shows good cause to depose, and therefore must be permitted 

to depose, Empire’s corporate representative(s) about its San Andres ROZ development plans. 

Based on this showing in this motion which meets Goodnight’s prima facie burden, the 

Commission should promptly issue the attached deposition subpoena on or before July 19, 2024, 

and should order that Empire may, within a time certain thereafter, file a motion to quash should 

Empire seek to establish a meritorious basis to do so. 

ARGUMENT 

A. Legal Standard 

“The commission and director or the director’s authorized representative shall issue 

subpoenas for witness depositions in advance of the hearing only in extraordinary circumstances 

for good cause shown.” NMAC 19.15.4.16(A) (emphasis added). Thus, if the Commission 

determines these are extraordinary circumstances and Goodnight has shown good cause to depose 

Empire’s corporate representative, then the Commission shall issue the attached deposition 

subpoena. The Commission should issue the attached deposition subpoena on or before July 19, 

2024, given that this motion sufficiently meets Goodnight’s prima facie burden under Section 

19.15.4.16(A) NMAC and thereupon should order Empire to file a motion to quash, should Empire 

choose to do so, within a time certain prior to the scheduled deposition. This procedure ensures 

that Empire shall have a “reasonable opportunity” to respond in opposition to the deposition if it 
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believes such a response to be necessary. NMAC 19.15.4.16(C) (“[T]he director or division 

examiner shall . . . allow interested parties an opportunity, reasonable under the circumstances, to 

respond to the motion.”). 

B. Empire Has Failed to Provide Goodnight with A Plan to Produce the Alleged 
Economically Recoverable ROZ in the San Andres Formation Despite Claiming Such 
a Plan Exists. 

Empire’s failure to provide Goodnight with any complete written plan for economic 

recovery of Empire’s claimed ROZ within the San Andres formation, despite Empire’s assertion 

that it has such a plan, and despite Goodnight’s numerous requests, presents exactly the sort of 

extraordinary circumstances that justify a deposition in advance of the September Hearing.  

One of Empire’s central claims underlying its position in every one of the above-captioned 

cases is that a large target of oil exists in the ROZ in the San Andres formation below the historic 

producing zone in the EMSU that Empire believes can be economically developed and that Empire 

plans to produce: 

Empire currently operates the EMSU as a water flood project recovering 
hydrocarbons from the Grayburg – San Andres formation. The EMSU waterflood 
currently produces approximately 830 BOPD; 67,600 BWPD; 540 MCFPD and 
injects approximately 67,600 BWPD into the unitized Grayburg / San Andres 
Reservoir. Empire plans to further develop the EMSU through CO2 injection 
to enhance recovery in the Grayburg and San Andres formation and to recover 
oil within residual oil zones (“ROZ”) in the San Andres formation. By CO2 
flooding this San Andres ROZ interval, Empire estimates that 270 million barrels 
or more of this residual oil can be recovered, in addition to an estimated 300 million 
barrels of tertiary oil recovered from the Grayburg. 

Empire Motion to Refer Case Nos. 23614-17, 24018-24027, and 23775 to the Commission, p. 2, 

¶ 3 (emphasis added), attached as Exhibit 3; see also id. at Exh. A, Affidavit of Jack E. Wheeler, ¶ 

3 (making same claims under oath). 

Indeed, whether there exists an economically recoverable zone of hydrocarbons in San 

Andres formation within the EMSU is a touchstone issue for the September Hearing. The 

Commission has ruled, in part, that  
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At said hearing, the parties shall submit all evidence, testimony, and legal argument 
on the issue of the existence, extent of and possible interference with a residual oil 
zone the Eunice Monument South Unit (“EMSU”) by produced water injection 
activities undertaken by Goodnight.  

Joint Order on Goodnight Midstream Permian, L.L.C.’s Motion to Limit Scope of Hearing on 

Cases Within the Eunice Monument South Unit and the Oil Conservation Motion Concerning the 

Scope of the Evidentiary Hearing Set for September 23-27, 2024 (the “Scope Order”), p. 2 ¶ 2, 

dated July 2, 2024 (emphasis added). 

 Extraordinarily, Empire has never fully outlined its “plan” to develop the San Andres ROZ 

within the EMSU. Such a plan must exist if Empire truly intends to develop the San Andres 

formation as an ROZ. Empire suggested its existence (referring to different documents) under oath, 

on at least two occasions. See Exh. 1 (Sweeney Testimony at September 15, 2023 Hearing 

Transcript in Case No. 22626) and Exh. 3, at Exh. A (Wheeler Affidavit dated January 3, 2024). It 

was not until June 28, 2024, in a supplemental response to Goodnight’s March 5, 2024 subpoena, 

that Empire has now supplied the Davis Memo, titled “Eunice Monument & Arrowhead Field CO2 

Development Plan.” See Exh. 2.  

The Davis Memo mentions the alleged San Andres ROZ numerous times but dedicates 

merely two paragraphs on pages 26 and 27 to discussing that portion of a development project 

spanning multiple intervals in the EMSU and the Arrowhead Grayburg Unit. The most direct 

statement about the alleged San Andres ROZ plan is that “Empire plans to develop this San Andres 

ROZ interval using the same facilities it will use for developing the Grayburg MPZ.” Exh. 2, p. 

27. While the memo discusses a phase one “CO2 Flood Design” in the Grayburg formation main 

pay zone (“MPZ”), little discussion is specific to using “the same facilities” for the San Andres 

ROZ or plans specific to the EMSU. Once again, Empire refers to a “plan” for development of the 

alleged San Andres ROZ but fails to lay out that detailed plan for evaluation. 
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 Moreover, the production of the Davis Memo, purportedly written on January 15, 2024, is 

inconsistent with Empire’s subpoena responses and briefing statements that no such plan exists. 

For example, in Empire’s February 1, 2024 Second Supplemental Response to Goodnight’s 

Subpoena in Case Nos. 23614-17, Empire provides the following misleading response: 

REQUEST NO. 4:  

A copy of Empire’s written plan, including all drafts, to evaluate the San Andres 
formation for production of hydrocarbons identified by Eugene Sweeney in Case 
No. 22626 at the hearing on September 15, 2023. See Tr. 238:18-22.  

RESPONSE:  

See Responses to Requests Nos. 2 and 3.  

SUPPLEMENTAL RESPONSE:  

On information and belief, Mr. Sweeney was referring to documents provided to 
Empire by XTO, which were produced to Goodnight in Case No. 22626. Empire is not 
reproducing those documents here. 

See Empire Second Supplemental Response, attached as Exhibit 4. Before Empire served that 

second supplemental response, Goodnight’s counsel conferred with counsel for Empire to clarify 

any potential ambiguity about the existence of any plans.  

To the extent Empire might rely on any ambiguity about whether the plan Mr. Sweeny or 

Mr. Wheeler said Empire was working on developing is the Davis Memo, Goodnight’s counsel’s 

efforts to obtain a response to the request involved clarifying the issue. In part, Goodnight’s 

counsel sent the following email on January 9, 2024: 

Empire’s attached witness statement alleges Empire can recover approximately 270 
million barrels or more of residual oil from the San Andres – apparently based on 
some evaluation for how it can recovery hydrocarbons from the San Andres. In 
sworn testimony from September 2022, Empire’s former COO stated that Empire 
has a written plan for how it is going to evaluate the San Andres for oil recovery. 
Request No. 4 and 5 ask for a copy of Empire’s plan to evaluate the San Andres and 
related communications and documents. In its response to the subpoena, Empire 
stated “any intended plan or analysis that may have been formulated by Empire was 
contained in Eugene Sweeney’s testimony in OCD Case 22626.”  
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It may be that Empire’s witness was not telling the truth on the stand at the OCD 
and Empire did not have a written plan. It is not clear why he would prevaricate on 
that question. But that is essentially what Empire implied in its response to the 
subpoena: “… Empire states that any intended plan or analysis that may have been 
formulated by Empire was contained in Eugene Sweeney’s testimony in OCD Case 
22626.” 

It now appears—based on Jack Wheeler’s sworn statement—that Empire has 
prepared some form of evaluation or plan that is responsive to the request. Under 
Rule 26(E), Empire has an obligation to “seasonably supplement” its discovery to 
the extent it has a written evaluation/plan and any related internal communications 
and documents.  

Please provide the evaluation referred to in Mr. Wheeler’s sworn statement and any 
related internal communications and documents, including any responsive 
documents created during or after Empire’s due diligence review of its EMSU 
purchase. 

Email dated January 9, 2024 from Adam Rankin to Dana Hardy, et al., part of email thread attached 

as Exhibit 5. Empire’s counsel did not respond to the email, and so Goodnight’s counsel followed 

up, again, to be very clear about what Empire was saying: 

I understand based on our discussion that the “written plan” referred to in 
Sweeney’s testimony is the XTO documents presented as Empire Exhibits E and F 
in the Piazza Case No. 22626. Our understanding is that Empire’s response to the 
subpoena referring to Sweeney’s testimony for the “written plan” intended to refer 
to those Exhibits as the plan. I just want to confirm that is what Empire meant in 
the response to the Subpoena. 

Exh. 5, (email dated January 30, 2024 from Adam Rankin to Dana Hardy, et al.). Although 

Empire’s counsel never responded to those emails, Empire did affirmatively represent in May 

2024, in Empire’s reply in support of a motion to quash Goodnight’s March 5, 2024, the following: 

Goodnight neglects to inform the Commission that, in response to this request, 
Empire produced plans of development within its possession. . . Empire cannot be 
compelled to produce documents from the past 40 years that are not in its 
possession. Any other plans of development from previous operators are publicly 
available through the State Land Office. 

Empire’s May 6, 2024 Reply in Support of Motion to Quash Goodnight’s Subpoena Duces Tecum, 

p. 9 (addressing Request No. 10, which reiterates a request for any ROZ production plan). Empire 
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affirmatively took the position in May 2024 that the only plans out there were Empire Exhibits E 

and F in the Piazza Case No. 22626. 

 While production of the Davis Memo contradicts Empire’s May 2024 representation, it 

does little to add to Mr. Sweeney’s or Mr. Wheeler’s testimony about what an alleged plan to 

develop the San Andres ROZ entails and whether it is technically or economically feasible. The 

Davis Memo fails to provide necessary information underlying an economic plan to recover 

hydrocarbons from the San Andres formation. For example, it does not provide: 

• Reservoir engineering data and analyses that would, at a minimum, need to 
include: 

o Reservoir characterization studies; 
o Pilot holes to gather actual data on target zone; 
o Geologic studies on target zone; 
o Analysis of existing core data, acquisition of additional cores and core 

analysis; 
o Miscibility studies including laboratory tests; 
o Project staging and number of deepened or new drill wells; 
o Reservoir simulation studies; 
o Injection scheme study and design; 
o Production and recycle facility design; 
o CO2 requirements and schedule; 

• Costs for each of the above enumerated items, estimates of project capital expenses 
and operating expenses;1 

• Estimates of future production and revenue used to perform economic analyses 
using all project costs, and the economic analyses;2 

• Sensitivity studies using ranges of future revenue and costs to judge the profit 
margin, if any, from such economic analyses. 

All these enumerated items, some of which are partly addressed in the Davis Memo, are essential 

parts of any plan to produce hydrocarbons from the proposed San Andres ROZ, and, are necessary 

to evaluate the economy of recovering any hydrocarbons existing in the San Andres formation.  

Indeed, absent that information in a plan for recovery, Empire cannot establish that 

Goodnight’s disposal wells inject water into the San Andres at depths that Empire alleges contain 

 
1 The Davis Memo does seem to provide some costs related to infrastructure necessary for phase one of the tertiary 
recovery plan for the Grayburg MPZ. See Exh. 2, p. 32. 
2 Again, the Davis Memo does include some economic analysis, but not specific to justifying the cost of a San 
Andres ROZ plan. See Exh. 2, p. 33-38. 
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the ROZ oil target or that will impact the alleged ROZ. If oil exists in a San Andres ROZ, its 

recovery will require an expensive and complicated project to inject carbon dioxide to free the 

supposed oil for production across more than 1,000 vertical feet of reservoir using outdated 

existing wells and infrastructure. Without some basic level of reservoir engineering and economic 

analyses, Empire cannot plausibly claim that a viable ROZ project can be justified and 

implemented. Certainly, Goodnight is prejudicially prevented from meaningfully testing that claim 

were Empire to testify to all these aspects of a plan for the first time at the September Hearing. 

Empire has orchestrated circumstances where that plan, central to Empire’s claims and 

Goodnight’s defenses in these proceedings, is yet unknown to Goodnight, to the Division, and to 

the Commission. It is exceptional that lynchpin plan upon is undisclosed, but it is extraordinary 

that Empire has avoided providing it, despite multiple requests, and no less than three months from 

a the September Hearing. 

These are exactly the sorts of “exceptional circumstances” in cases that seek discovery of 

trial preparation materials that courts find justify disclosure of otherwise privileged information. 

Here, Goodnight is not asking for privileged information, but these sorts of cases provide a helpful 

framework for the undue prejudice caused to Goodnight by the present discovery issue. For 

example, multiple “‘cases hold that ‘exceptional circumstances’ allowing for discovery of a non-

testifying expert’s opinion exist where the object or condition observed is not observable by an 

expert of the party seeking discovery.’” Pinal Creek Grp. v. Newmont Mining Corp, No. CV-91-

1764-PHX-DAE-(LOA), 2006 U.S. Dist. LEXIS 45015, at *18 (D. Ariz. June 30, 2006) (quoting 

Hartford Fire Ins. Co. v. Pure Air on the Lake, Ltd. P’ship, 154 F.R.D. 202, 208 (N.D. Ind. 1993) 

(citing multiple cases)). In other cases, exceptional circumstances have been shown where a non-

testifying expert’s report will be used as the basis for an expert opinion. Id. (citations omitted); c.f. 

Disidore v. Mail Contractors of Am., Inc., 196 F.R.D. 410, 417 (D. Kan. 2000) (exceptional 



 

11 

circumstances to depose a consulting expert where “the object or condition observed by the non-

testifying expert is no longer observable by an expert of the party seeking discovery”). 

Inasmuch as the forgoing enumerated items are necessary to evaluate Empire’s purported 

plan to develop an alleged ROZ in the San Andres formation, those elements are also necessary to 

meaningfully evaluate which plan Empire believes to be economically viable. While Goodnight 

could guess at a plan Empire might choose to implement, the significant work Goodnight would 

need its own experts to do to develop that plan and to test whether it is viable is quite significant. 

That work represents an undue hardship because it would merely be a guess: all that would be 

pointless at the September Hearing if Empire’s purported plan deals with the hundreds of variables 

in a different manner. Without Empire’s plan, this undue hardship cannot be avoided.  

While Goodnight does not believe there exists any viable plan for recovery of hydrocarbons 

from the San Andres formation, it is not some hypothetical plan that Goodnight might put together 

which is at issue, but rather Empire’s actual, and presumably its best, plan for development. 

Empire’s plan must be tested to determine whether economically recoverable hydrocarbons exist 

in the formation. It is fundamentally unfair for Goodnight to be left guessing at what that plan 

might be until the September Hearing. 

At bottom, “‘[t]the discovery process delineated in the Federal Rules of Civil Procedure is 

intended to allow litigants to ‘prepare for trial in a manner that will promote the just, speedy, and 

inexpensive determination of the action....’. . . .” Baez-Eliza v. Instituto Psicoterapeutico De P.R., 

No. 09-1990 (SEC), 2011 U.S. Dist. LEXIS 937, at *20 (D.P.R. Jan. 5, 2011) (quoting 8 C. Wright, 

A. Miller, & R. Marcus, Federal Practice and Procedure § 2001, p. 22 (3rd ed. 2010); see 

Burlington Northen & Santa Fe Ry. Co. v. United States District Court for the District of Montana, 

408 F.3d 1142, 1149 (9th Cir. 2005)). The discovery process, here, has the same goal. Goodnight 

should not be deprived of an opportunity to explore Empire’s plan to develop the alleged ROZ.  
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Moreover, this issue has ramifications beyond just Goodnight’s interests. The September 

Hearing deals with issues pertinent to all applications between Empire and Goodnight within the 

EMSU, and also, will result in rulings binding on both parties, intervenors, and rulings that are 

potentially dispositive to numerous other applications. All of this turns on whether Empire can 

prove the existence of an economically recoverable ROZ in the San Andres in the EMSU.  

C. Goodnight Shows Good Cause to Depose Empire on Its Plan for Development of the 
Alleged San Andres ROZ Because Goodnight has Substantial Need of Those 
Materials and Is Unable Without Undue Hardship to Obtain the Substantial 
Equivalent of those Materials by Other Means. 

Goodnight has repeatedly made the straightforward ask: what is the plan? What is the plan 

Empire is expected to testify about regarding an economically recoverable ROZ project in the San 

Andres? Goodnight cannot obtain that plan from anyone other than Empire – it is Empire’s plan. 

Quite simply: there is no alternative to obtaining the plan from Empire. 

Goodnight has directly requested this plan on multiple occasions through the subpoena 

process under Section 19.15.4.16.A NMAC. Example requests are resupplied below: 

Request No.  of Goodnight’s subpoena dated September 22, 2023, in Case Nos. 
23601-17: 

4. A copy of Empire’s written plan, including all drafts, to evaluate the San 
Andres formation for production of hydrocarbons identified by Eugene 
Sweeney in Case No. 22626 at the hearing on September 15, 2023. See 
Tr. 238:18-22. 

5.  Documents, communications, correspondence, emails, data, and 
summaries, including but not limited to internal and external 
correspondence and memoranda, that address, reflect on, or concern 
Empire’s plan to evaluate the San Andres formation for production of 
hydrocarbons identified by Eugene Sweeney in Case No. 22626 at the 
hearing on September 15, 2023. See Tr. 238:18-22. 

Request No. 10 of Goodnight’s subpoena dated March 5, 2024: 

10. All plans of development for the EMSU submitted to the New Mexico 
State Land Office from approval of the EMSU to the present, including 
all internal and external communications, emails, memoranda, and 
summaries, that reflect on, discuss, reference, or concern such plans of 
development. 
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Request Nos. 11 and 12 of Goodnight’s subpoena dated July 2, 2024: 

11. Documents, data, analyses, reports, and summaries, including but not 
limited to internal and external correspondence, that address, reflect on, 
or concern studies prepared by Empire on the feasibility of conducting 
tertiary recovery operations in the San Andres formation within the 
EMSU using carbon dioxide. 

12. Documents, data, analyses, reports, and summaries, including internal 
and external correspondence, that address, reflect on, or concern 
assessments for capital costs and expenditures estimated to be necessary 
to institute a tertiary recovery operation in the San Andres formation 
within the EMSU using carbon dioxide. 

Goodnight, thus, has directly sought a copy of these plans since September 2023.  

Once again, although this is not a circumstance where Goodnight is seeking work product 

production, caselaw dealing with production of trial preparation materials and fact work product 

is instructive. In a parallel sort of issue, even “[o]rdinary work product. . . is subject to disclosure 

upon a showing by the party seeking discovery of substantial need and its inability to obtain the 

materials by other means.” S. Union Co. v. Sw. Gas Corp., 205 F.R.D. 542, 549 (D. Ariz. 2002); 

Upjohn Co. v. United States, 449 U.S. 383, 401 (1981) (recognizing that ordinary work product is 

discoverable upon a showing of substantial need and inability to obtain materials without undue 

hardship). While Empire’s plan of development is not subject to any sort of work product 

immunity, good cause to depose Empire about that plan exists because Empire has not produced 

that complete plan, that plan is centrally necessary information for Goodnight to test Empire’s 

allegations that the San Andres has an economically recoverable ROZ, and Goodnight has no other 

source for Empire’s plan than from the documents or testimony of Empire. 

Either (i) Empire has a workplan for recovery of the alleged San Andres ROZ that it refuses 

to provide to Goodnight or (ii) Empire does not have a written workplan, and instead, that plan for 

recovery exists in the mind(s) of Empire’s principal(s), consult(s), and/or employee(s). In either 

case, Empire undoubtedly plans to testify at the September Hearing as to how and why it believes 
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there exist economically recoverable hydrocarbons in the San Andres formation within the EMSU 

– without doing so, Empire cannot meet its evidentiary burden.  

Goodnight cannot meaningfully evaluate Empire’s purported plan of development without 

a copy of that plan. Given no written plan has been provided, Goodnight has good cause to depose 

Empire on the aspects of that plan that may be retained by Empire as outlined above. Because 

Goodnight has, and can, “specifically articulat[e] the nature of its need” to depose Empire about 

Empire’s alleged plan for development of the San Andres ROZ and has “explain[e]d why [it] 

cannot obtain equivalent information by other means,” Goodnight has reasonably shown good 

cause for the deposition. c.f. Santa Fe Pac. Gold Corp. v. United Nuclear Corp., 2007-NMCA-

133, ¶ 54, 175 P.3d 309 (finding burden to produce work product met upon such a showing). 

Anything less would result in an unfair surprise to Goodnight at the September Hearing 

and would undercut the Commission’s obligation to promote a full and fair opportunity to litigate 

this issue. Goodnight, thus, shows good cause to depose Empire’s corporate representative(s) on 

the topic of Empire’s plans to develop the alleged San Andres ROZ, as set forth in the corporate 

deposition subpoena. See Exhibit 6. The Commission, thus, must issue the attached deposition 

subpoena. See 19.15.4.16.A NMAC. 

CONCLUSION 

For this reason, Goodnight respectfully requests that the Commission issue the deposition 

subpoena attached as Exhibit 6, immediately or no later than July 19, 2024, that it order Empire 

shall be permitted to file a motion to quash the subpoena within a time certain after issuance of the 

deposition subpoena, should Empire choose to do so, and for such other and further relief as the 

Commission may deem appropriate and necessary. 
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DATED: July 16, 2024 

Respectfully submitted, 
 
HOLLAND & HART LLP 
 
 /s/ Nathan R. Jurgensen 
By: ______________________________ 

Michael H. Feldewert 
       Adam G. Rankin 

Nathan R. Jurgensen 
Paula M. Vance 

       Post Office Box 2208 
       Santa Fe, NM 87504 
       505-998-4421 
       505-983-6043 Facsimile 
       mfeldewert@hollandhart.com 
       agrankin@hollandhart.com 
       nrjurgensen@hollandhart.com  
       pmvance@hollandhart.com 
        

ATTORNEYS FOR GOODNIGHT MIDSTREAM 
PERMIAN, LLC 
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CERTIFICATE OF SERVICE 
 

 I hereby certify that on July 16, 2024, I served a copy of the foregoing document to the 
following counsel of record via Electronic Mail to: 
 
Ernest L. Padilla 
Padilla Law Firm, P.A. 
Post Office Box 2523 
Santa Fe, New Mexico 87504 
(505) 988-7577 
padillalawnm@outlook.com 
 
Dana S. Hardy  
Jaclyn M. McLean  
HINKLE SHANOR LLP  
P.O. Box 2068  
Santa Fe, NM 87504-2068  
(505) 982-4554  
dhardy@hinklelawfirm.com  
jmclean@hinklelawfirm.com 
 
Sharon T. Shaheen  
Daniel B. Goldberg 
Montgomery & Andrews, P.A. 
Post Office Box 2307  
Santa Fe, NM 87504-2307  
(505) 986-2678  
sshaheen@montand.com  
dgoldberg@montand.com 
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1 STATE OF NEW MEXICO

2    ENERGY, MINERALS AND NATURAL RESOURCES DEPARTMENT

3 OIL CONSERVATION DIVISION

4 ________________________________

5 IN THE MATTER OF THE HEARING            DOCKET NO.

6 CALLED BY THE OIL CONSERVATION          21-22 OCD

7 DIVISION FOR THE PURPOSE OF

8 CONSIDERING:

9

10 AMENDED APPLICATION OF MEWBOURNE CASE NUMBER:

11 OIL COMPANY FOR COMPULSORY POOLING 22093

12 AND APPROVAL OF AN OVERLAPPING

13 HORIZONTAL WELL SPACING UNIT,

14 EDDY COUNTY, NEW MEXICO.

15

16 APPLICATION OF ASCENT ENERGY, LLC CASE NUMBERS:

17 FOR A HORIZONTAL SPACING AND 22112, 22184

18 PRORATION UNIT AND COMPULSORY

19 POOLING,EDDY COUNTY, NEW MEXICO.

20

21 APPLICATION OF ALPHA ENERGY CASE NUMBERS:

22 PARTNERS, LLC FOR COMPULSORY 22171, 22172

23 POOLING, EDDY COUNTY, NEW MEXICO.

24

25

Page 1

Paul Baca Professional Court Reporters 505.843.9241
A Veritext Company www.veritext.com
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1 APPLICATION OF MEWBOURNE OIL CASE NUMBER:

2 COMPANY FOR COMPULSORY POOLING, 22349

3 EDDY COUNTY, NEW MEXICO.

4

5 APPLICATION OF GOODNIGHT MIDSTREAM CASE NUMBER:

6 PERMIAN, LLC FOR APPROVAL OF A SALT 22626

7 WATER DISPOSAL WELL, LEA COUNTY,

8 NEW MEXICO.

9

10 APPLICATION OF MEWBOURNE OIL CASE NUMBERS:

11 COMPANY FOR COMPULSORY POOLING, 22633 - 22636

12 LEA COUNTY, NEW MEXICO.

13

14 APPLICATION OF MATADOR PRODUCTION CASE NUMBERS:

15 COMPANY TO AMEND ORDER R-21811 TO 22875, 22876

16 ADD ADDITIONAL POOLED PARTIES,

17 EDDY COUNTY, NEW MEXICO.

18

19 APPLICATION OF COLGATE OPERATING, CASE NUMBERS:

20 LLC FOR COMPULSORY POOLING, 22937 - 22942

21 EDDY COUNTY, NEW MEXICO.

22

23 APPLICATION OF TEXAS STANDARD CASE NUMBER:

24 OPERATING NM LLC FOR COMPULSORY 23005

25 POOLING, LEA COUNTY, NEW MEXICO.
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1 ________________________________

2                 VIDEOCONFERENCE HEARING

3 DATE:          Thursday, September 15, 2022

4 TIME:          9:18 a.m.

5 BEFORE:        Hearing Examiner Bill Brancard

6                Hearing Examiner Phillip Goetze

7                Technical Examiner Leonard Lowe

8 LOCATION:      Remote Proceeding

9                Santa Fe, NM 87501

10 REPORTED BY:   Dana Fulton, Notary Public

11 JOB NO.:       5425124

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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1                  A P P E A R A N C E S

2 ON BEHALF OF ENERGY, MINERALS AND NATURAL RESOURCES

3 DEPARTMENT:

4      MARLENE SALVIDREZ

5      Energy, Minerals and Natural Resources Department

6      1220 South Street, Francis Drive

7      Oil Conservation Division

8      Santa Fe, NM 87505

9      marlene.salvidrez@state.nm.us

10      (505) 469-5527

11

12 ALSO PRESENT:

13      Ernest Padilla, Esquire

14      Michael Feldewert, Esquire, Holland & Hart

15      Darin Savage, Esquire, Abadie & Schill

16      Dana Hardy, Esquire, Hinkle Shanor

17      Jesse Tremaine, Assistant General Counsel, New

18      Mexico EMNRD

19      Bryce Smith, Esquire, Modrall Sperling

20      Scott Morgan, Esquire, Cavin & Ingram

21      James Bruce, Esquire

22      James Parrot, Esquire, Beatty & Wozniak

23      Joby Rittenhouse, Esquire

24      Matthew Beck, Esquire

25      Earl DeBrine, Esquire
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1             A P P E A R A N C E S (Cont'd)

2 ALSO PRESENT (Cont'd):

3      Denise Greer, Esquire

4      Paula Vance, Esquire, Holland & Hart

5      Adam Rankin, Esquire, Holland & Hart

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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1                        I N D E X

2                       CASE 22626

3                                                   PAGE

4 OPENING STATEMENT By Mr. Rankin                   102

5 OPENING STATEMENT By Mr. Padilla                  106

6 CLOSING STATEMENT By Mr. Padilla                  264

7 CLOSING STATEMENT By Mr. Rankin                   268

8

9 WITNESSES:                         DX   CX   RDX  RCX

10 NATHAN ALLEMAN

11      By Mr. Rankin                 109       134

12      By Mr. Padilla                     121

13

14 STEVE ALLEN DRAKE

15      By Mr. Rankin                 138       184

16      By Mr. Padilla                     162

17

18 EUGENE SWEENEY

19      By Mr. Padilla                188       260

20      By Mr. Rankin                      203

21

22

23

24

25

Page 6

Paul Baca Professional Court Reporters 505.843.9241
A Veritext Company www.veritext.com



1                     E X H I B I T S

2 NO.            DESCRIPTION                   ID/EVD

3 MewBourne Oil Company (Cases 22633, 22634, 22635 and

4 22636):

5 Exhibit 1      Unknown                       56/63

6 Exhibit 2      Unknown                       56/63

7 Exhibit 3      Geologist Affidavit of Jordan

8                Carrell                       56/63

9 Exhibit 4      Affidavit of Mailing          56/63

10 Exhibit 5      Unknown                       56/63

11 Exhibit 6      Pooling Checklist             56/63

12 Exhibit 8      Supplemental Exhibit          56/63

13 Exhibit 9      Supplemental Exhibit          56/63

14             (Exhibits retained by counsel.)

15

16 NO.            DESCRIPTION                   ID/EVD

17 Texas Standard Operating (Case 23005):

18 Exhibit 1      Unknown                       67/69

19 Exhibit 2      Landman Affidavit of Matt

20                Roberson                      67/69

21 Exhibit 3      Geologist Affidavit of David

22                Ensminger                     67/69

23 Exhibit 4      Affidavit of Mailing          67/69

24 Exhibit 5      Pooling Checklist             67/69

25             (Exhibits retained by counsel.)

Page 7

Paul Baca Professional Court Reporters 505.843.9241
A Veritext Company www.veritext.com



1                E X H I B I T S (Cont'd)

2 NO.            DESCRIPTION                   ID/EVD

3 Colgate Operating (Cases 22937, 22938, 22939, 23940

4 and 23941):

5 Exhibit A      Self-Affirmed Statement of

6                Landman Travis Macha          73/79

7 Exhibit B      Self-Affirmed Statement of

8                Geologist David DaGian        73/79

9 Exhibit C      Notice Affidavit              73/79

10             (Exhibits retained by counsel.)

11

12 NO.            DESCRIPTION                   ID/EVD

13 Matador Production Company (Cases 22875 and 22876):

14 Exhibit A      Affidavit of Landman Rob

15                Helbing                       81/

16 Exhibit B      Self-Affirmed Statement of

17                Notice with Sample Letters    81/

18 Exhibit C      Affidavit of Notice of

19                Publication                   81/

20             (Exhibits retained by counsel.)

21

22

23

24

25
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1                E X H I B I T S (Cont'd)

2 NO.            DESCRIPTION                   ID/EVD

3 Goodnight Midstream (Case 22626):

4 Exhibit A      C108 Application              120/121

5 Exhibit B      Self-Affirmed Statement of

6                Nathan Alleman                120/121

7 Exhibit B1     Resume of Nathan Alleman      120/121

8 Exhibit B2     Notification of Protest       120/121

9 Exhibit C      Self-Affirmed Statement of

10                Steve Drake                   160/

11 Exhibit D      Self-Affirmed Statement of

12                Adam Rankin                   186/187

13             (Exhibits retained by counsel.)

14

15 NO.            DESCRIPTION                   ID/EVD

16 Empire New Mexico LLC (Case 22626):

17 Exhibit N/A    Unknown                       201/202

18             (Exhibits retained by counsel.)

19

20

21

22

23

24

25
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1                  P R O C E E D I N G S

2                THE HEARING EXAMINER BRANCARD:  Good

3 morning, everyone.  It is September 15, 2022.  These

4 are the hearings of the New Mexico Oil Conservation

5 Division.  I am your hearing examiner, Bill Brancard.

6 With me today is our technical examiner, Mr. Leonard

7 Lowe.  Good morning, Mr. Lowe.

8                THE TECHNICAL EXAMINER:  Good morning,

9 Mr. Brancard.

10                THE HEARING EXAMINER BRANCARD:

11 Excellent.  As always, the worksheet for today's

12 agenda is posted on our website.  I believe there are

13 34 cases listed today, so we might be able to get

14 through them today.

15                But I have a few announcements before

16 we get going.  One is you all probably should be

17 getting an email at some point, a blast, but as of

18 Saturday, all of us here at Energy, Minerals and

19 Natural Resources Department will have a different

20 email address; okay?  And it will be the same address,

21 the name that you've always looked for, like

22 bill.brancard, but now instead of @state.nm.us, it

23 will be @emnrd.nm.gov.

24                But don't freak out because all your

25 emails that go to the old addresses will get routed to
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1 company's analytical plan for tracking the performance

2 of its wells and capability of producing in the San

3 Andres?

4      A    That's -- so our plan as far as going

5 forward, we're -- we're in the appraise stage.  Again,

6 we're in the appraise phase of what we -- what -- what

7 our possibilities are and our options are for

8 producing the hydrocarbons which we are confident are

9 present across the interval and we have not moved to a

10 select -- what you're talking about, it sounds to me

11 like you're looking for more like you would like our

12 selections and -- and albeit confidential selection

13 documents and -- and selection phase that we're

14 in -- that we're into and -- and we are not in that

15 stage yet.

16      Q    Okay.  I guess what I'm trying to find out

17 is do you have a written -- any written plan or

18 document that outlines what your proposal is going

19 forward?  How are you going to actually do this

20 appraisal?

21      A    How we are going to do the appraising?

22 We -- we are appraising the -- we are appraising the

23 project.  We're in the appraise phase of the project,

24 sir.  Mr. Rankin, that's all I can tell you.

25      Q    Okay.
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