
 

 

STATE OF NEW MEXICO 
ENERGY, MINERALS AND NATURAL RESOURCES DEPARTMENT 

OIL CONSERVATION COMMISSION 
 
 

APPLICATION OF EMPIRE NEW MEXICO TO 
REVOKE THE INJECTION AUTHORITY 
GRANTED UNDER ORDER NO. R-22026 FOR 
THE ANDRE DAWSON SWD #001 WELL    
OPERATED BY GOODNIGHT MIDSTREAM    
PERMIAN LLC, LEA COUNTY, NEW MEXICO. 

CASE NO. 24018 
 
APPLICATION OF EMPIRE NEW MEXICO TO 
REVOKE THE INJECTION AUTHORITY 
GRANTED UNDER ORDER NO. R-22027 FOR 
THE ERNIE BANKS SWD NO. 1 WELL OPERATED 
BY GOODNIGHT MIDSTREAM PERMIAN LLC, 
LEA COUNTY, NEW MEXICO, 

CASE NO. 24019 
 
APPLICATION OF EMPIRE NEW MEXICO TO 
REVOKE THE INJECTION AUTHORITY 
GRANTED BY ADMINSTRATIVE ORDER SWD-2307 
FOR THE RYNO SWD #001 F/K/A/ SNYDER SWD 
WELL NO. 1 OPERATED BY GOODNIGHT  
MIDSTREAM PERMIAN LLC,  
LEA COUNTY, NEW MEXICO, 

CASE NO. 24020 
 
APPLICATION OF EMPIRE NEW MEXICO TO 
REVOKE THE INJECTION AUTHORITY 
GRANTED UNDER ORDER NO. R-21190 FOR THE 
SOSA SA 12 NO, 2 WELL OPERATED BY  
GOODNIGHT MIDSTREAM PERMIAN LLC,  
LEA COUNTY, NEW MEXICO. 

CASE NO. 24025 
 

GOODNIGHT MIDSTREAM PERMIAN ’S CONSOLIDATED MOTION FOR 
PARTIAL SUMMARY JUDGMENT 

Goodnight Midstream Permian, LLC (“Goodnight”) (OGRID No. 372311), through its 

undersigned attorneys, hereby submits the following Consolidated Motion for Partial Summary 

Judgment (the “Motion”) in the above-referenced matters. 
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Intervenors Rice Operating Company, Permian Line Service, LLC, and Pilot Water 

Solutions SWD, LLC join in the Motion. Counsel for the Oil Conservation Division oppose the 

motion. Given the nature of the Motion, Empire is presumed to oppose the Motion. 

I. Introduction 

Through this Consolidated Motion, Goodnight seeks partial summary judgment on 

Empire New Mexico LLC’s (“Empire”) applications in Case Nos. 24018, 24019, 24020, and 

24025. In Case No. 24018, Empire asks the Oil Conservation Commission (the “Commission”) 

to revoke Order No. R-22026/SWD-2403 in Case No. 21569, which authorized Goodnight to 

operate the Andre Dawson SWD #1 to dispose produced water in the Eunice Monument South 

Unit (“EMSU” or the “Unit”).  In Case Nos. 24019, 24020, and 24025, Empire similarly seeks to 

revoke Order Nos. R-22027, SWD-2307, and R-21190, respectively, which authorized 

Goodnight to operate the Ernie Banks SWD No. 1, Ryno SWD #001, and Sosa SA 17 SWD 

No. 2 wells as disposal wells in the EMSU.   

All four of Empire’s applications rest in part on the fact that the San Andres formation is 

included within the EMSU’s unitized interval and the Eunice Monument Grayburg-San Andres 

special pool.  Empire also alleges Goodnight’s disposal of produced water into the San Andres 

impairs Empire’s ability to recover hydrocarbons from the unitized interval and adversely affects 

its correlative rights and causes waste.  Goodnight denies that its operations create waste or 

impair Empire’s correlative rights and has presented extensive testimony and evidence to refute 

Empire’s claims.  Those are factually contested issues and are set for an evidentiary hearing 

before the Commission scheduled for February 24, 2025.  In addition to contesting Empire’s 

factual allegations, Goodnight disputes Empire’s contentions based on a material legal defect 
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with the underlying unitization order that created the EMSU and included the San Andres within 

its unitized interval.  

The material legal defect in the underlying unitization order is that the Commission 

improperly included the San Andres formation within the EMSU’s unitized interval and 

the Eunice Monument Grayburg-San Andres special pool.  The facts, evidence, and 

testimony presented to the Commission at the time it created the EMSU and Eunice Monument 

Grayburg-San Andres special pool were legally deficient as a matter of law.  Goodnight is 

therefore entitled to partial summary judgment on Empire’s applications because the San Andres 

should have never been included in the EMSU or the Eunice Monument Grayburg-San Andres 

special pool.  The San Andres was not shown to be an oil-bearing formation at the time it was 

included in the EMSU and the Eunice Monument Grayburg-San Andres special pool.  Nor was 

the San Andres shown to be reasonably defined by development, as required under the New 

Mexico Statutory Unitization Act.  Each of these two fundamental legal infirmities gives rise to 

independent bases to grant this Motion to amend the EMSU and exclude the San Andres.  The 

evidence and testimony presented to the Commission under Order Nos. R-7765 and R-7767 

(collectively, the “Orders”) does not, as a matter of law, support inclusion of the San 

Andres formation in the unitized interval of the EMSU or in its special pool. 

As explained in detail below, the San Andres formation is a non-hydrocarbon bearing 

aquifer that was not a target for hydrocarbons at the time the Orders were issued.  The 

Commission nevertheless included the San Andres formation in the unitized interval and the 

Eunice Monument Grayburg-San Andres special pool even though the express intent was to use 

the non-hydrocarbon bearing aquifer as a source of water for the waterflood operations in the 

overlying Grayburg and Penrose formations.  The Commission is without statutory authority to 
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unitize such an aquifer or include an aquifer within the definition of a pool.  Under the Statutory 

Unitization Act, NMSA 1978, § 70-7-1 et seq. (the “Act”), the Commission has authority to 

issue orders providing for unitization and unit operation “of a pool or part of a pool.” Id. § 70-7-

7.  But as a non-hydrocarbon bearing aquifer, the San Andres does not qualify for inclusion in a 

“pool.” 

Moreover, being geologically distinct from the overlying Grayburg and Penrose 

formations, the San Andres formation cannot be unitized because it is not a “pool or part of a 

pool.”  The water-bearing San Andres lies below, and is geologically separate from, the oil-

producing zones of the Grayburg and Penrose formations.  The lower limit of the oil-producing 

zone, or “oil column,” is within the Grayburg formation at -325 feet subsea whereas the upper 

limit of the San Andres is even deeper.  Not only is the San Andres deeper than the lower limit of 

oil production, but the San Andres was known to be a distinct and geologically separate 

formation from the oil-bearing Grayburg.  This physical separation between the two formations 

was a feature of the Unit, not a bug.  It enabled the Unit operator, Gulf Oil Corporation (“Gulf”), 

to produce hundreds of millions of barrels of water from the San Andres for waterflood injection 

into the Grayburg and build the pressure needed in the Grayburg and Penrose to conduct 

waterflood operations.  If the San Andres and Grayburg formations were not geologically 

distinct, pressure between the two would equilibrate, and oil recovery would be limited.  The 

Commission lacked authority to include the San Andres in the unitized interval because the San 

Andres is geologically separate from the overlying Grayburg and Penrose formations and, 

therefore, does not meet the statutory definition of “pool or part of the pool” with the Grayburg 

and Penrose formations.  NMSA 1978, § 70-7-7(A). 
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With respect to the San Andres, two other requirements for unitization under the Act 

were not met.  To include a formation within a secondary recovery unit, the Statutory Unitization 

Act requires both that the area to be included within the unit (a) be reasonably defined by 

development and (b) that the proposed unitization of the formation will substantially increase 

recovery beyond the amount of hydrocarbons that would be recovered by primary recovery 

alone.  Those requirements were not (and are not) met with respect to the San Andres formation 

because it has no history of producing hydrocarbons and it was not included in the unit interval 

to be a source of hydrocarbon recovery. 

Finally, exclusion of the San Andres aquifer from the unitized interval of the EMSU will 

have no impact on past, present, or future EMSU operations.  The San Andres within the EMSU 

has generated no production and serves only as a zone for water supply and produced water 

disposal.  Stated simply, exclusion of the San Andres will not affect the accounting or operations 

of the EMSU.  Even if the Commission determines the San Andres does contain an economic 

residual oil zone (“ROZ”), Empire is not authorized to develop a San Andres ROZ under the 

authority of the EMSU. The Statutory Unitization Act applies only to portions of pools that have 

been reasonably defined by development.  Whether or not there is an ROZ in the San Andres, 

Empire will be required to develop those interests outside the legal construct of the EMSU. 

Importantly, Goodnight raises this legal defect only with respect to the EMSU. Concerns about 

any other statutory unit will need to be raised and evaluated on a case-by-case basis.  

For each of these reasons, the Commission should grant Goodnight’s Motion and modify 

the definition of the unitized interval within the EMSU under Order No. R-7765, as amended, to 

exclude the San Andres formation.  Notwithstanding the fact that the undisputed facts support all 
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three grounds for this Motion, any one of the material deficiencies is independently sufficient to 

grant Goodnight’s Motion. 

II. Statement of Undisputed Material Facts 

In support of the Motions, Goodnight submits the following Statement of Undisputed 

Material Facts (“UMFs”): 

1. In 1984, Gulf filed three related applications that were consolidated for hearing before the 

Commission.  In Case No. 8397, Gulf sought approval of the EMSU as a statutory 

waterflood unit pursuant to the Act, NMSA 1978, §§ 70-7-1 through 70-7-21.  Ex. 1, 

Gulf Application in Case No. 8397.  In Case No. 8398, Gulf sought approval for 

waterflood injection for purposes of secondary recovery in the Grayburg and Lower 

Penrose formations within the proposed Unit Area.  Ex. 2, Gulf Application in Case 

No. 8398.  

2. In Case No. 8399, Gulf sought to expand the vertical limits of the Eunice Monument Oil 

Pool upward within the Unit Area to include the top of the Grayburg formation or to a 

subsea datum of -100 feet, whichever is higher.  Ex. 3, Gulf Application in Case 

No. 8399.  Through this application, Gulf also sought to vertically contract the overlying 

Eumont Gas Pool upward within the same area to prevent Unit Area wells from having 

completion intervals overlapping the two pools.  Id. 

3. After public notice and hearing, the Commission entered Order No. R-7765 approving 

the EMSU as a statutory waterflood in the Eunice Monument Grayburg-San Andres 

special pool, as amended by Order No. R-7767, and establishing a unitized interval from 

100 feet below mean sea level or at the top of the Grayburg formation, whichever is 
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higher, to a lower limit at the base of the San Andres formation. See Ex. 4, Order No. R-

7765 in Case No. 8397, and Ex. 5, Order No. R-7767 in Case No. 8399. 

4. The unitized interval mirrors the vertical and horizontal extent of the Eunice Monument 

Grayburg-San Andres special pool within the Unit Area, as amended by Order No. R-

7767. Ex. 5, at 2.  

5. The Commission amended Order No. R-7765 through a nunc pro tunc order to correct 

the Unit Area description. See Ex. 6. 

6. The San Andres formation within and around the Unit Area is a geologically separate 

zone from the overlying Grayburg and Lower Penrose formations and does not share a 

common accumulation of crude petroleum oil or natural gas or both with either the 

Grayburg or Lower Penrose formations. Ex. 7, EMSU Topographic Map (depicting the 

lower limit of the oil-water contact at -325 feet subsea); Ex. 8, EMSU Generalized Cross 

Section at 11 (depicting the top of the San Andres below -325 feet subsea).  

7. At the hearing in Case Nos. 8397-8399, Gulf presented testimony and exhibits 

demonstrating that the targeted, continuous oil column reasonably defined by 

development was limited to the Grayburg and Lower Penrose formations and does not 

extend into the San Andres. See Ex. 9, November 7-8, 1984, Commission Hearing 

Transcript at 53:1-4; Ex. 10, Technical Report, April 1, 1983 at 42 (reporting that “the oil 

column within and adjacent to the unit is continuous from approximately -325 feet to -

100 feet subsea, and includes oil being classified as both Eumont (Penrose and Queen) 

and Eunice Monument (Grayburg) production.”). 
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8. At the hearing in Case Nos. 8397-8399, Gulf also presented evidence and testimony that 

the oil-water contact around and within the Unit Area is at a depth of approximately -325 

feet subsea, well above the top of the San Andres formation. Ex. 9 at 46:14-16. 

9. No hydrocarbons have been reported in public records as having been produced from the 

San Andres formation within or around the Unit Area either before or after creation of the 

EMSU. See Ex. 11, EMSU Secondary Recovery Unit Royalty Owners Overview at 3; see 

also Ex. 12, Self-Affirmed Statement of William West at ¶ A.6; Exhibit I-4 (“no 

production was made from the San Andres interval”); Ex. 13, Geological Data Injection 

Zones in the EMSU; and Ex. 14, NMAC 19.27.26 (OSE Rule declaring lands within the 

EMSU to be within the Capitan Underground Water Basin).  

10.  At the hearing in Case Nos. 8397-8399, Gulf presented evidence and testimony that the 

proposed waterflood operations within the EMSU would target the oil column and, 

therefore, would be limited to the Grayburg and Lower Penrose formations and expressly 

excluded the San Andres from its proposed waterflood operations.  Ex. 9 at 224:22-25. 

11. At the hearing in Case Nos. 8397-8399, Gulf presented evidence and testimony that the 

San Andres formation is non-productive and would be used to provide the massive 

quantities of water required in the waterflood zone in the Grayburg and Lower Penrose 

formations for the initial fill-up period and, if needed, for makeup water in the future.  

Ex. 9 at 214:23-215:1; see also Ex. 11 at 3. 

12. A various times between 2017 and 2022, the Commission authorized Goodnight to 

operate multiple produced water disposal wells in the EMSU that inject produced water 

into the San Andres formation. See Ex. 15, Order No. R-22026, Ex. 16, Order No. R-

22027, Ex. 17, Order SWD-2307, and Ex. 18, Order No. R-21190. 
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13. In November 2023, Empire filed four applications to contest Goodnight’s authority to 

operate its disposal wells in the EMSU.  See Ex. 19, Application in Case No. 24018, 

Ex. 20, Application in Case No. 24019, Ex. 21, Application in Case No. 24020, and 

Ex. 22, Application in Case No. 24025.  

III. Argument 

A. Summary Judgment Standard 

“Summary judgment is appropriate when there are no genuine issues of material fact and 

the movant is entitled to judgment as a matter of law.” Montgomery v. Lomos Altos, Inc., 150 

P.3d 971, 977-78 (N.M. 2006).  On a summary judgment motion, “[t]he movant need only make 

a prima facie showing that he is entitled to summary judgment.  Upon the movant making a 

prima facie showing, the burden shifts to the party opposing the motion to demonstrate the 

existence of specific evidentiary facts which would require a trial on the merits.” Roth v. 

Thompson, 825 P.2d 1241, 1244-45 (N.M. 1992) (citations omitted). 

B. The Commission Lacked Statutory Authority to Include the San Andres Formation in 
the Unitized Interval Within the EMSU. 
 
1. Because the San Andres is an Aquifer Rather Than a Zone Productive of 

Hydrocarbons, the Commission Lacks Authority to Unitize That Formation or 
Include it in a Pool Pursuant to the Statutory Unitization Act. 

 
The Commission, “is a creature of statute, expressly defined, limited and empowered by 

the laws creating it.” Cont’l Oil Co. v. Oil Conservation Comm’n, 373 P.2d 809, 814 (N.M. 

1962).  Under the Statutory Unitization Act (the “Act”) the Commission is authorized only to 

issue orders providing for unitization and unit operation “of a pool or part of a pool.”  NMSA 

1978, § 70-7-7.  As defined in the Act, a pool is “an underground reservoir containing a common 

accumulation of crude petroleum oil or natural gas or both.”  Id. at § 70-7-4(A).  A pool is 

synonymous with a “common source of supply” and a “common reservoir” of crude petroleum 
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oil or natural gas or both.  Id.  The Act does not authorize the Commission to unitize formations 

or geologic intervals that are not a “pool or part of [a] pool.”  Id. at § 70-7-7.  In particular, the 

Act does not vest the Commission with any authority to unitize non-hydrocarbon-bearing 

formations, such as aquifers.  Unitization of an aquifer, geologically distinct from a pool, is not 

“reasonably necessary” to protect the correlative rights of owners with an interest in the oil and 

gas minerals. Id. at § 70-2-11(A); see also § 70-2-33(H) (providing that “correlative rights” are 

applicable only to oil and gas rights).  An aquifer is not an oil and gas property, does not give 

rise to claims under the correlative rights doctrine,1 and is not subject to statutory unitization. 

The evidence presented to the Commission in Case Nos. 8397-8399 established that the 

San Andres formation is an aquifer geologically distinct from the oil-bearing Penrose and 

Grayburg formations.  Gulf presented testimony that the oil column to be targeted by the 

proposed waterflood operation was limited to the Grayburg and Penrose formations, both of 

which lie above the San Andres formation.  Ex. 9 at 52:6-7 (“[T]he oil column in this area thins 

from the Grayburg up into the lower part of the Penrose.”); id. at 53:1-4 (“Q: When you look at 

the oil column in the unit area, that is included generally in the Grayburg and the lower portion 

of the Penrose, is that correct? A: That’s correct.”); see also Ex. 10 at 42 (“An evaluation of the 

few available logs, cross-sections and production data indicates that the oil column within and 

adjacent to the unit is continuous from approximately -325 feet to -100 feet subsea, and includes 

oil being classified as both Eumont (Penrose and Queen) and Eunice Monument (Grayburg) 

production.”). 

The evidence presented to the Commission in Case Nos. 8397-8399 also established that 

the oil-water contact area within the EMSU is at -325 feet subsea.  Ex. 9 at 46:16-18 (“the dark 

 
1 See NMSA 1978, § 70-2-33(H).  
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dashed line [on the exhibit] indicates the oil-water contact at a -325 [feet subsea]”); see also 

Ex. 7 (depicting the oil-water contact location with a dark dashed line at -325 feet subsea).  

Gulf’s petroleum geologist, Ray Hoffman, testified that oil-water contact “determines the lower 

limit of oil production in the area.”  Ex. 9 at 46:24-47:2.  Because the oil-water contact is well 

above the top of the San Andres formation, the San Andres lies below the lower limit of oil 

production.  Other evidence Gulf submitted to the Commission candidly acknowledged that the 

“San Andres contributes very little if any oil production to the field and serves primarily as a 

source for injection make-up water and as a zone for salt water disposal.”  Ex. 13 at 1.  Indeed, 

there has never been any recorded production of hydrocarbons from the San Andres formation. 

Ex. 12 at ¶ A.6 (“No wells have produced from the San Andres at EMSU”); id. at Exhibit I-4 

(“no production was made from the San Andres interval”); see also Ex. 11 at 3 (describing the 

San Andres as a “non-productive” formation).  

Consistent with the understanding that the targeted oil column exists solely within the 

Penrose and Grayburg formations, Gulf’s proposed waterflood operations were directed 

exclusively at those oil-producing formations.  See Ex. 9 at 224:22-25 (“Q: Now I understand 

that you will be injecting only into the Grayburg and Penrose and not the San Andres, is that 

correct? A: That is correct.”); see also Ex. 10 at 5 (“In this part of the field the oil producing 

formations are the Queen-Penrose and Grayburg, with the Grayburg being the major contributor 

to production”).  Instead of targeting the San Andres for oil production, the evidence establishes 

that Gulf sought to include the San Andres within the unitized interval so the San Andres could 

be used as a water source for waterflood operations.  See Ex. 9 at 214:23-215:1 (“There are 

currently plans to drill approximately nine water supply wells to provide make-up water from the 

San Andres formation.  This make-up water will be used initially as the primary source of 
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injection water.”); Ex. 10 at 29 (“The total water requirement will be provided by . . . make-up 

water provided by nine San Andres supply wells.”); Ex. 23, Meeting Minutes of EMSU 

Technical Committee and Working Interest Owners’ Committee, at 28 (“The bottom of the 

interval must be the base of the San Andres formations to include the area’s most prolific water 

production zone”).2 

As an aquifer, the San Andres is not subject to unitization by the Commission for any 

purpose.  Under the New Mexico Constitution, unappropriated groundwater within the state 

belongs to the public.  See N.M. Const. Art. XVI, § 2; see also McBee v. Reynolds, 399 P.2d 110, 

114 (N.M. 1965) (confirming that “waters of underground streams, channels, artesian basins, 

reservoirs and lakes, the boundaries of which may be reasonably ascertained, are public” and 

“included within the term ‘water’ as used in Art. XVI, §§ 1-3, of our Constitution.”).  To unitize 

the San Andres would foreclose appropriation and use of the San Andres aquifer by the public 

and conflict with the New Mexico Constitution.  To avoid conflict over management and control 

of subsurface resources, the Legislature limited the Commission’s authority under the Act to 

unitizing oil and gas pools.  The Commission has no authority to unitize a public source of 

groundwater.3 

 
2 The intention to use the San Andres as a source of water for waterflood operations is consistent 
with the prevailing understanding of the San Andres as an aquifer. Even prior to the 
Commission’s approval of Gulf’s application, numerous saltwater disposal wells were actively 
disposing of produced water into the San Andres formation. See Ex. 24 (map showing date of 
first injection for salt water disposal wells in EMSU area). 
3 Given the absence of any prior production, any effort to obtain hydrocarbons from the San 
Andres through a waterflood would be a purely “exploratory” effort, which is expressly 
prohibited under the Act.  See NMSA 1978, § 70-7-1 (noting that the Act does not apply to 
“what the industry understands as exploratory units.”); see also Santa Fe Exploration Co. v. Oil 
Conservation Comm’n, 835 P.2d 819, 829 (N.M. 1992) (“[T]he [Act] is not applicable to fields 
in their primary production phase.”). 
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2. Because the San Andres is Geologically Separated From the Grayburg and 
Penrose, it Cannot be Included in the Pool. 

The Commission lacked authority to include the San Andres aquifer in the pool for 

another independent reason: the San Andres is geologically separate from the overlying 

Grayburg and Penrose formations.  As discussed above, the Commission is authorized only to 

issue orders providing for unitization and unit operation “of a pool or part of a pool.”  NMSA 

1978, § 70-7-7.  Under the Act, a pool is defined as “an underground reservoir containing a 

common accumulation of crude petroleum oil or natural gas or both” that “is completely separate 

from any other zone in the structure.”  NMSA 1978, § 70-7-4(A); see also § 70-2-33(B).  

Because the San Andres is a non-oil-bearing formation that is geologically separated from the 

Grayburg and Penrose formations, it does not meet the statutory definition of a pool or portion of 

a pool that is required to be subject to statutory unitization orders. 

When Gulf sought to form the EMSU, it formed the EMSU to target only the oil column 

in the Grayburg and Penrose formations.  Gulf specifically identified the San Andres as a water 

supply source for the waterflood operations in the EMSU, not as a hydrocarbon source. 

See Ex. 11 at 3 (“For this proposed unit, salt water from the non-productive San Andres 

formation, supplemented by the reinjection of produced water, was recommended for pressurized 

injection into the oil producing portions of the Grayburg and Lower Penrose formations.”).  

Testimony and evidence presented to the Commission established that the San Andres was not 

part of an underground reservoir containing a common accumulation of crude petroleum oil or 

natural gas because the San Andres was the water source for the EMSU and necessarily separate 

from the Grayburg and Penrose formations, which were the productive horizons of the EMSU.   

Gulf’s petroleum geologist, Mr. Hoffman, testified at the Commission hearing in Case 

Nos. 8397-8399 that the oil-water contact was at -325 feet subsea.  See Ex. 9 at 46:14-16. 
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Mr. Hoffman testified that the oil-water contact at -325 subsea represents the lower limit of the 

oil production in the Grayburg formation.  Id. at 46:24-47:2.  Mr. Hoffman also testified that the 

productive zone, or so-called “oil column,” extended “from the Grayburg up into the lower part 

of the Penrose,” i.e., from -325 feet subsea to -100 feet subsea.  Id. at 52:6-7; see also id. at 53:1-

4 (“Q: When you look at the oil column in the unit area, that is included generally in the 

Grayburg and the lower portion of the Penrose, is that correct?  A:  That’s correct.”).  Mr. 

Hoffman’s testimony was supported by exhibits depicting the oil column.  For example, cross-

sections of the geologic formations in the Unit area established that the oil column extends from 

-325 subsea to 100 feet subsea or at the top of the Grayburg formation, whichever is higher.  

Critically, the San Andres lies well below -325 subsea, which confirms that the San Andres is not 

part of the targeted oil column within the unitized interval.  

Ex. 8 at 11 (depicting the San Andres below the oil column). 

Gulf also submitted evidence on the history of oil production in the proposed unit.  

According to a pamphlet Gulf sent to royalty owners within the EMSU, hydrocarbon production 

in the field first began in 1929 with the completion of the Continental Lockhart “B-31” well.  See 



 

 15 

Ex. 11 at 2-3 (describing the history of oil and gas production in the area confirming the San 

Andres is non-productive and would serve as the source of water supply).  Gulf also submitted 

well logs from within the EMSU, which showed that the Grayburg formation had a history of oil 

production.  See Ex. 25 (well logs depicting oil production from the Grayburg formation within 

the EMSU).  The well logs did not show any evidence of oil or gas production from the San 

Andres.  Id.  In fact, the well logs did not depict the San Andres at all.  Id.  Gulf’s testimony and 

evidence presented at the hearing showed that the oil-producing zone of the unit was in the 

Grayburg and Penrose formations only, not in the San Andres.  

The San Andres was included in the unit interval as a water supply source, rather than a 

hydrocarbon source.  First, Gulf submitted testimony that the San Andres would be the water 

supply source for the EMSU.  Gulf’s reservoir engineer, Alan Bohling, testified that Gulf 

planned to drill “nine water supply wells to provide . . . water from the San Andres formation,” 

which would “be used initially as the primary source of injection water.”  Ex. 9 at 214:23-215:1; 

see also id. at 106:2-5 (Gulf’s representative on the Technical Committee, Tom Wheeler, 

testified that “the Technical Committee has estimated that we would drill and equip nine water 

supply wells to handle the water injection requirements for the unit.”).  Second, Gulf presented 

evidence that the San Andres had no history of hydrocarbon production and acknowledged that 

the San Andres would not be part of the productive zone of the unit interval.  Ex. 11 at 3 

(explaining that salt water for the proposed unit would come “from the non-productive San 

Andres formation”); see also Ex. 9 at 91:17-20 (Mr. Wheeler explaining that the San Andres “is 

well below known [hydrocarbon] production limits”).  Gulf submitted geological data, which 

reported “[t]he San Andres contributes very little if any oil production to the field and serves 

primarily as a source for injection make-up water and as a zone for saltwater disposal.”  Ex. 13 at 
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1.  Gulf even sent a pamphlet to royalty owners within the EMSU, which confirmed Gulf 

planned to use the non-productive San Andres as a water source to conduct waterflood 

operations in the oil producing formations:  

After the various company geologists and engineers completed their 
laboratory and reservoir studies, they concluded that a unit should 
be formed to inject water into the oil producing formations to force 
oil trapped in the rocks to the pumping units of the producing wells. 
This method of recovery is being successfully employed in many of 
the older oil fields in the area.  For this proposed unit, salt water 
from the non-productive San Andres formation, supplemented 
by the reinjection of produced water, was recommended for 
pressurized injection into the oil producing portions of the 
Grayburg and Lower Penrose formations. 

Ex. 11 at 3 (emphases added).   

With the Grayburg and Penrose formations as the oil producing zones and the San Andres 

formation as the water supply zone, it follows that the San Andres is necessarily geologically 

separate from the Grayburg and Penrose.  The geologic data Gulf submitted to the Commission 

establish that the formations are geologically separate.  For example, Gulf submitted an acoustic 

velocity log prepared by Continental Oil Company for the Meyer B-4 #23 well in the EMSU area 

and reported “there are no known faults cutting through the San Andres and Grayburg which 

would act as a conduit for gas, oil or injection water to seep into fresh water horizons above the 

injection zones in the Grayburg and San Andres.”  Ex. 13 at 1 & 2.  More importantly, Gulf’s 

entire EMSU waterflood proposal was based on a foundational engineering precept: the San 

Andres must be geologically separate from the Grayburg and Penrose formations, otherwise the 

proposed waterflood would not work.  Secondary recovery through water injection “requires 

pressurized injection of water through selected wells into [an] oil-bearing reservoir.”  Ex. 11 at 4.  

It would not be possible to re-pressurize the oil-bearing reservoirs by injecting water from the 

San Andres if there was migration or communication between the Grayburg and San Andres 
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formations.  But for the geologic seal between the two formations, pressures in the Grayburg and 

San Andres would equilibrate, and it would not be possible to re-pressurize or fill the Grayburg 

with water to extract oil.   

Accordingly, the Commission lacked authority to include the San Andres in the unitized 

interval because the San Andres is geologically separate from the overlying Grayburg and 

Penrose formations and, therefore, does not meet the statutory definition of “a pool or part of a 

pool.”  NMSA 1978, § 70-7-7. 

3. Because the San Andres is Not “Reasonably Defined by Development” That 
Formation is Statutorily Ineligible for Inclusion in a Waterflood Unit. 

 
Importantly, the Act requires the proposed pool be reasonably defined by development 

and the proposed secondary recovery operations must substantially increase the recovery of oil 

over primary recovery operations.  To be considered “reasonably defined by development,” the 

proposed pool must have a history of primary recovery of oil and/or gas.  NMSA 1978, §70-7-

5(B); see also 6 Williams & Meyers, OIL AND GAS LAW, § 913.8 (explaining that non-productive 

lands should not be included in a unit).   

The San Andres is not “reasonably defined by development” because it never produced 

oil and/or gas.  Without a history of primary hydrocarbon recovery, inclusion of the San Andres 

formation in the EMSU violated the purpose of the Act.  The Legislature’s intent in passing the 

Act was that it be used as a tool to facilitate recovery of additional hydrocarbons from an 

established pool.  See NMSA 1978, § 70-7-1 (explaining that operations under the Act are meant 

to facilitate the “greater ultimate recovery” of hydrocarbons beyond the amount “that would be 

recovered by primary recovery alone”); see also 6 Williams & Meyers, OIL AND GAS LAW, 

§ 913.8 (“Only so much of a common source of supply as has been defined and determined to be 

productive of oil and gas by actual drilling operations may be so included within the unit area.”).  
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The Legislature expressly disclaimed any intention that the Act may be used as an “exploratory” 

vehicle for the primary development of hydrocarbons.  NMSA 1978, § 70-7-1. 

Gulf included a perfunctory statement in its applications that the “portion of the Unitized 

Formation . . . has been reasonably defined by development,” because it was a statutory 

prerequisite; however, the evidence and testimony Gulf presented to the Commission 

contradicted the assertion because the San Andres had no history of hydrocarbon development at 

the time—and still does not.  Ex. 1 at 2, ¶ 4; see also Ex. 12 at ¶ A.6 (“No wells have produced 

from the San Andres at EMSU”); id. at Exhibit I-4 (“no production was made from the San 

Andres interval”).  Plainly stated, the San Andres has no history as a hydrocarbon source; 

instead, it has a long history as an established water supply source.  In 1965, the Office of the 

State Engineer declared the portion of the EMSU with the water supply wells as an underground 

water basin called the Capitan Underground Water Basin.  See Ex. 14.  As noted above, the San 

Andres formation has never been recognized as a zone productive of hydrocarbons and no 

hydrocarbons have been documented as having been produced from the San Andres formation at 

the EMSU. Ex. 11 at 3; Ex. 12 at ¶ A.6.  The San Andres formation has been exclusively utilized 

for water management—either as a water supply source or water disposal zone.  Ex. 13 at 1.  

Including the San Andres in the Unit was also improper because including the non-

hydrocarbon-producing aquifer would not yield more recovery than primary recovery alone.  

Gulf never intended to produce oil from the San Andres.  Ex. 9 at 53:23-54:2 (explaining that the 

unit interval was defined to target the “entire oil column in the Grayburg,” without mentioning 

the San Andres).  Gulf merely sought to include the aquifer in the Unit to supply water for its 

waterflood operations.  Ex. 10 at 29 (“The total water requirement will be provided by . . . make-

up water provided by nine San Andres supply wells.”); Ex. 23 at 28 (“The bottom of the interval 
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must be the base of the San Andres formations to include the area’s most prolific water 

production zone”). Such inclusion was improper because it would not increase hydrocarbon 

production from the San Andres as there has never been production from the San Andres in the 

EMSU. 

C. Exclusion of the San Andres Will Not Impact EMSU Operations. 

Modifying the definition of the unitized interval within the EMSU to exclude the San 

Andres formation will not impact oil or gas production—or EMSU operations more generally—

now or going forward.  

The San Andres has generated no hydrocarbon production and serves only as a zone for 

water supply and produced water disposal for the EMSU.  At best, Empire may have water rights 

in one remaining water supply well—the EMSU-459.  That well is permitted under the authority 

of the New Mexico Office of the State Engineer (“NMOSE”).  See Ex. 26 (reflecting Chevron’s 

application for a water supply well, designated water right file CP-697 by the NMOSE 

associated with the EMSU-459 well, and Empire’s change of ownership for the well and 

associated water right).  Exclusion of the San Andres will have no impact on those water rights 

because those rights are unrelated to the definition of the unitized interval or the Commission’s 

order approving the EMSU.  Similarly, Empire has separate authority to operate its saltwater 

disposal well, the EMSU SWD #1 well, that Empire has used to manage and dispose of excess 

produced water associated with EMSU operations into the San Andres. NMOCD approval for 

that well is unrelated to the EMSU unit orders or the definition of the unitized interval.  Empire’s 

EMSU-459 and the EMSU SWD #1 well are the only uses of the San Andres in EMSU 

operations.  Those wells and their operation will remain unaffected if the Commission grants this 

Motion because they operate under separate NMOCD authorizations.  
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Even if the Commission determines the San Andres contains an economic residual oil 

zone (“ROZ”) in the related proceedings, Empire is not authorized to develop a San Andres ROZ 

under the auspices of the EMSU.  The Statutory Unitization Act applies only to portions of pools 

that have been reasonably defined by development.  It is undisputed that the San Andres does not 

meet that precondition—either now or at the time the EMSU was created under the Statutory 

Unitization Act.  See Ex. 12.  If a San Andres ROZ exists, Empire must develop it through a 

voluntary unit agreement or some other voluntary plan of development.   

Finally, Goodnight raises this legal defect only with respect to the EMSU.  A decision to 

exclude the San Andres from the EMSU will not set a precedent for any other statutory unit 

currently in operation, because potential defects with other statutory units must be raised and 

evaluated on a case-by-case basis.  

CONCLUSION 
 

For the reasons stated above, each of which is an independent basis sufficient to find the 

Commission acted ultra vires when it included the San Andres formation in the EMSU, the 

Commission should grant Goodnight’s Motion for Partial Summary Judgment in Case 

Nos. 24018, 24019, 24020, and 24025 and modify the definition of the unitized interval within 

the EMSU under Order No. R-7765, as amended, to exclude the San Andres formation. 
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S T A T E OF NEW MEXICO 
DEPARTMENT OF E N E R G Y AND MINERALS 

OIL C O N S E R V A T I O N DIVISION 

APPLICATION OF GULF OIL CORPORATION 
FOR STATUTORY U N I T I Z A T I O N , EUNICE OIL CONSERVATION DIVISION 
MONUMENT SOUTH UNIT, LEA COUNTY, m 

NEW MEXICO. Case No. c?3?y 

A P P L I C A T I O N 

Gu l f Oil Corpora t ion he reby appl ies to the New Mexico Oil 

Conserva t ion Commission fo r an o rde r p u r s u a n t to the New Mexico S t a t u t o r y 

Un i t i za t ion Ac t (70-7-1 t h r o u g h 70-7-21 NMSA 1978) p r o v i d i n g fo r the un i t i zed 

management, opera t ion and f u r t h e r development o f the area and format ion 

known as the Eunice Monument South U n i t , Lea C o u n t y , New Mexico, and in 

s u p p o r t of i ts app l ica t ion s ta tes : 

1 . Gu l f Oil Corpo ra t ion ( G u l f ) is a Pennsy lvan ia co rpo ra t i on 

au tho r i zed to t r ansac t bus iness in the State of New Mex ico , and is engaged in 

the business o f , among o ther t h i n g s , p r o d u c i n g and se l l ing oil and gas as 

de f ined by the New Mexico S t a t u t o r y Un i t i za t ion Ac t (70-7-1 t h r o u g h 70-7-21 

NMSA 1978, he re ina f t e r r e f e r r e d to as the " A c t " . ) 

2. The proposed area fo r wh ich app l ica t ion is made fo r un i t i zed 

operat ions p u r s u a n t to the A c t is known as the Eunice Monument South U n i t , 

Lea C o u n t y , New Mexico ( the " U n i t A r e a " ) , and cons is ts o f 14,189.84 ac res , 

more or less , in Lea C o u n t y , New Mex ico , be ing more p a r t i c u l a r l y descr ibed in 

Exh ib i t " B " a t tached here to and i nco rpo ra ted here in by r e f e r e n c e . A map o f 

the Un i t Area is a t tached here to and i nco rpo ra ted here in by re fe rence as 

Exh ib i t " A " . 
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