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STATE OF NEW MEXICO
ENERGY, MINERALS AND NATURAL RESOURCES DEPARTMENT
OIL CONSERVATION COMMISSION

APPLICATION OF GOODNIGHT MIDSTREAM

PERMIAN, LLC FOR APPROVAL OF

SALTWATER DISPOSAL WELLS

LEA COUNTY, NEW MEXICO CASE NO. 24123

APPLICATIONS OF GOODNIGHT MIDSTREAM

PERMIAN, LLC FOR APPROVAL OF

SALTWATER DISPOSAL WELLS

LEA COUNTY, NEW MEXICO CASE NOS. 23614-23617

APPLICATION OF GOODNIGHT MIDSTREAM

PERMIAN LLC TO AMEND ORDER NO. R-22026/SWD-2403

TO INCREASE THE APPROVED INJECTION RATE

IN ITS ANDRE DAWSON SWD #1,

LEA COUNTY, NEW MEXICO. CASE NO. 23775

APPLICATIONS OF EMPIRE NEW MEXICO LLC
TO REVOKE INJECTION AUTHORITY,
LEA COUNTY, NEW MEXICO CASE NOS. 24018-24027

GOODNIGHT MIDSTREAM’S MOTION TO EXCLUDE IMPROPER REBUTTAL
STATEMENTS AND EXHIBITS OF RYAN M. BAILEY & STANLEY SCOTT
BIRKHEAD

Empire New Mexico LLC (“Empire”) attempts to offer expansive testimony from Ryan
M. Bailey and Stanley Scott Birkhead at the eleventh hour which goes beyond responding to
Goodnight Midstream Permian, LLC’s (“Goodnight”) expert testimony and instead offers
affirmative opinions that may be properly presented only in its affirmative case. Not only does
Mr. Bailey and Mr. Birkhead’s testimony expressly conflict with Empire’s expert testimony in
its affirmative case, but Empire’s tactics eliminate Goodnight’s ability to fully respond to and

cross-examine Mr. Bailey and Mr. Birkhead on their opinions and instead threaten to litigate this
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proceeding by ambush rather than on its merits. This has been Empire’s approach from the
outset. Further, Goodnight is unable to depose Mr. Bailey or Mr. Birkhead regarding their
affirmative opinions and has no opportunity, or time, under the Third Amended Prehearing Order
to file sur-rebuttal reports. Accordingly, Empire’s attempt to offer untested affirmative opinions
must be rejected.!

Intervenors Rice Operating Company, Permian Line Service, LLC, and Pilot Water
Solutions SWD, LLC join in the Motion. Counsel for the Oil Conservation Division takes no
position on the Motion but notes, in principle, that Empire’s rebuttal as presented in the Motion
does appear to be direct, not rebuttal, testimony.

BACKGROUND

The parties’ expert disclosures are governed by the Third Amended Pre-Hearing Order
dated January 31, 2025. See Third Amended PHO, attached as Exhibit A. The PHO recognizes
the parties had already disclosed their direct witnesses and “filed their direct witness testimony
and exhibits.” See id. § 1. The PHO further provides “[r]ebuttal testimony and exhibits shall be
filed on Monday, February 10, 2025.” Id. q 6.

Empire submitted the direct testimony of Joseph A. McShane and Galen Dillewyn, on

August 26, 2024. See Empire Revised Exhibits G,> F.> Mr. McShane is a petroleum geologist

! Goodnight raised its objections to Empire’s purported rebuttal in response to Empire’s Revised
Rebuttal Witness Disclosure in its Motion to Strike Empire’s Rebuttal Witness Disclosure, filed
on January 15, 2025. Goodnight incorporates its arguments and authority in that Motion and
Reply as if fully referenced herein.

2

https://ocdimage.emnrd.nm.gov/Imaging/FileStore/santafe/cf/20241209/23614 12 09 2024 08
_30 20.pdf (Empire Revised Exhibit G, McShane Statement).

3

https://ocdimage.emnrd.nm.gov/Imaging/FileStore/santafe/cf/20241205/23614 12 05 2024 10
_46_08.pdf (Empire Revised Exhibit F, Dillewyn Statement).

2

Released to Imaging: 2/13/2025 5:12:28 PM



Received by OCD: 2/13/2025 4:45:13 PM Page 3 of 182

who offers an analysis and estimate for oil-in-place within the San Andres to attempt to support
Empire’s contention that the San Andres contains an economic residual oil zone. See Empire
Revised Exhibits G at 3-4. His conclusions and oil-in-place calculations are based on the
petrophysical model and calculated oil saturations prepared by Mr. Dillewyn. See id. at 3 (“D.
Log Analysis by Nutech Showingcasing Hydrocarbon Presence in San Andres”). Mr.
Dillewyn is Empire’s proffered expert in petrophysics and opines about a petrophysical model
and analysis he prepared to calculate oil saturations from well logs in the EMSU. See, e.g.,
Empire Revised Exhibit F at 1 (“The scope of the analysis was to determine reservoir quality,
porosity, permeability, and saturations”); Dillewyn Depo. Tr. 86:6-10, 12/17/24, attached as
Exhibit B. Mr. McShane relies on Mr. Dillewyn’s opinions. See Empire Revised Exhibit F at 3.
Combined, Mr. McShane and Mr. Dillewyn’s testimony is necessary for Empire to establish
there are economic hydrocarbons in the San Andres formation within the EMSU. Empire admits
that such evidence is part of its burden of proof. See, e.g., Empire Motion to Clarify Scope
(August 26, 2024); see also Empire Reply in Support of Motion to Clarify (Sept. 19, 2024).
After receiving Goodnight’s direct testimony on its petrophysical analysis and estimate of
the oil-in-place on August 26, 2024, Empire submitted revised testimony on December 4th and
6th for Mr. Dillewyn and Mr. McShane, respectively.* The revised testimony is based on a
revised petrophysical model Mr. Dillewyn prepared at Empire’s direction that relied on cored log

data in the EMSU previously available but not initially analyzed by Mr. Dillewyn. See id. The

4

https://ocdimage.emnrd.nm.gov/Imaging/FileStore/santafe/cf/20250130/23614 01 30 2025 04
_ 50 28.pdf (Empire’s Amended Notice of Revised Testimony, stating “In light of direct
testimony filed by Goodnight Midstream Permian LLC (“Goodnight”) in this matter, Empire
requested NUTECH to rerun its analysis with different m and n values and to review the EMSU-
679 core report on September 13, 2024.”).
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revisions incorporated a substantial change in the inputs and parameters and the underlying
rationale used to interpret logged intervals across the Grayburg and San Andres formations that
Mr. Dillewyn changed following Empire’s instruction. The changed analytical approach resulted
in a substantial decrease in calculated oil saturations and an average 60% reduction in Empire’s
estimated oil-in-place in the San Andres. Empire did not seek leave to file its revised testimony
and did not provide a basis or justification for filing revised testimony more than three months
after the deadline. The parties subsequently reached an agreement to file notice of revised
testimony that explained what changed in the revised testimony, why it was changed, and a
justification for the timing of the revisions. As a result of the Empire’s revisions, Goodnight was
forced to expend significant resources in the midst of preparing for the hearing to assess these
revised analyses requiring it to discard its review of Empire’s original petrophysics and oil-in-
place analysis filed in August 2024 and undertake a completely new assessment of the revised
direct testimony that adopted a different rationale and substantially modified analysis—more
than three months after direct testimony was due.

It is important to keep in mind that Empire had originally engaged Mr. Dillewyn and his

firm, NuTech Energy Alliance, on or around August 2023 in preparation for Case Nos. 23614-

23617, when the cases were initially pending before the Division. Mr. Dillewyn conducted his
analysis and submitted his testimony in those cases, which are now before the Commission, on
October 26, 2023.> Empire’s petroleum geologist at the time—Nicholas Cestari—relied on Mr.

Dillewyn’s petrophysical analysis to prepare an oil-in-place analysis® that was later adopted by

5

https://ocdimage.emnrd.nm.gov/Imaging/FileStore/santafe/cf/20231027/23614 10 27 2023 07
_56_17.pdf (Empire’s direct testimony and exhibits in Case Nos. 23614-23617, Tab 6, Exhibit F
at 3, “D. Log Analysis by Nutech Demonstrating Hydrocarbon Presence in the San Andres”).

6 See id.
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Mr. McShane in Empire’s August 26, 2024 testimony. The hearing was set before the Division
on November 2, 2023—all testimony and exhibits had been filed—when the Division vacated
the hearing on Goodnight’s Motion to Compel Production of Documents’ and Motion to
Continue to a Status Conference or, in the Alternative, to Exclude Empire’s Evidence and
Testimony?® to avoid a trial by ambush when it became apparent that Empire had substantially
failed to comply with its discovery obligations. As a result of that stay and the referral of the
cases to the Commission, Empire had from November 2023 until August 2024 to evaluate its
petrophysics and oil-in-place analyses and make any changes it deemed necessary. Empire made
essentially no changes and decided to stick with its petrophysical analysis and oil-in-place
estimates from November 2023 until revising its testimony in December 2024.

Now, months after the Commission’s deadline for filing affirmative testimony in these
cases, Empire again seeks to revise its direct testimony under the guise of rebuttal testimony. In
particular, it seeks to present two new witnesses, Mr. Bailey and Mr. Birkhead, to offer opinions
regarding the exact same topics and issues addressed by Mr. McShane and Mr. Dillewyn in their
direct and revised direct testimony. For example, just as Mr. Dillewyn provides an opinion on a
complete subsurface characterization of the Grayburg and San Andres formations within the
EMSU based on NuTech’s petrophysics model and analysis, Mr. Birkhead provides a different
opinion on his own “petrophysical interpretation” of the same formations using the same wells

and many others. Compare Empire Revised Exhibit F and attachments with Empire Rebuttal

7
https://ocdimage.emnrd.nm.gov/Imaging/FileStore/santafe/cf/20231031/23614 10 31 2023 07
_49 58.pdf (Goodnight’s Motion to Compel).

8

https://ocdimage.emnrd.nm.gov/Imaging/FileStore/santafe/cf/20231031/23614 10 31 2023 07
_53 12.pdf (Goodnight’s Motion to Continue to Exclude).

5
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Exhibit L and attachments. And just as Mr. McShane provides Empire’s analysis of the structure
and tops of the San Andres interval, as well as estimated oil-in-place based on NuTech’s
calculated oil saturations, Mr. Bailey re-did the same analysis to “define a stratigraphic model”
correlating some new and entirely different geologic tops for the Grayburg and San Andres,
among other intervals, as well as a new estimate oil-in-place values based on Mr. Birkhead’s
petrophysical analysis. Compare Empire Revised Exhibit G with Empire Rebuttal Exhibit K at 8-
10.

This means Empire now has competing and conflicting petrophysics and oil-in-place

analyses within and between Empire’s own expert opinions, each approach using different

reasoning, inputs, and parameters. It is apparent Empire’s intent is to reconcile the conflict by

supplanting its previously filed revised direct testimony with its rebuttal testimony. That is
untenable.

Empire’s gamesmanship and attempt to supplant its direct testimony at the eleventh hour
in a flagrant disregard for the PHO must be rejected, especially as Goodnight has no ability to
depose either witness or prepare a sur-rebuttal report with less than two weeks before the
hearing.

ARGUMENT

I. Mr. Bailey and Mr. Birkhead’s testimony improperly exceeds rebuttal of
Goodnight’s expert testimony.

Much of the testimony that Mr. Bailey and Mr. Birkhead offer is not rebuttal. It is a
blatant re-do of Empire’s initial stratigraphic analysis—identifying many different San Andres

formation tops than what Empire previously adopted—and a complete do-over of Empire’s

petrophysical model and analysis of well logs in the Grayburg and San Andres formations with

an apparently new rationale using different inputs and parameters and calibrated to new and
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different cored logs. Based on this new petrophysical model and analysis and updated
stratigraphic interpretation, Empire is now attempting to present entirely new and conflicting oil-
in-place assessments. Exhibit C identifies in highlighting the testimony and exhibits offered that
should be excluded. None of this new analysis and testimony aligns with what Empire previously
submitted in its revised direct testimony.

Rebuttal evidence is limited to matters that could not have been reasonably anticipated in
advance of the hearing or to refute, contradict, criticize, or explain evidence presented by the
opposing party. See State v. Manus, 1979-NMSC-035, 9 38, 597 P.2d 280 (“Genuine rebuttal
evidence is not simply a reiteration of evidence in chief but consists of evidence offered in reply
to new matters. The plaintiff, therefore, is not allowed to withhold substantial evidence
supporting any of the issues which it has the burden of proving in its case in chief merely in
order to present this evidence cumulatively at the end of defendant’s case.” (quoting State v.
White, 444 P.2d 661 (Wash. 1968)) (emphasis in original)); Martinez v. Rio Rancho Estates, Inc.,
1979-NMCA-086, 4 6, 93 N.M. 187, 598 P.2d 649 (where “[t]he tender of the excluded evidence
discloses that the witness’s testimony would have parallelled testimony which was presented in
plaintiff’s case-in-chief by his other expert,” it was not “rebuttal evidence” and thus, was
properly excluded). Accordingly, where rebuttal evidence exceeds “the scope of the subject
matter [Goodnight’s] experts addressed,” it is excludable. See Unitedhealth Grp. v. Columbia
Cas. Co., 2011 U.S. Dist. LEXIS 169735, at *5 (D. Minn. Sep. 6, 2011); Martinez-Hernandez v.

Butterball, LLC, 2010 U.S. Dist. LEXIS 50246, at *43 (E.D.N.C. May 21, 2010) (discouraging
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“back-door attempt[s]” to get in rebuttal expert testimony outside the scope of “true rebuttal
testimony”).’?

Here, Mr. Bailey and Mr. Birkhead’s expert opinions include completely new analyses on
the same subjects as those already addressed by Mr. McShane and Mr. Dillewyn and required to
be presented as part of Empire’s case in chief. For example, Mr. Birkhead offers a new and
different petrophysical model and analyses—with different assumptions, input parameters, and
core calibrations—than Mr. Dillewyn, resulting in totally different log-based oil saturation
calculations. See generally, Empire Rebuttal Exhibit L.

Similarly, Mr. Bailey developed new and conflicting (1) interpretations of the
stratigraphy of the San Andres formation and (2) San Andres oil-in-place calculations based on
the petrophysical analysis prepared by Mr. Birkhead in lieu of the ones offered by Mr. McShane.
See generally, Empire Rebuttal Exhibit K. The analyses of Mr. Bailey and Mr. Birkhead are
apparently intended to supplant Empire’s previous direct testimony and indeed, will be in
conflict with, Empire’s recently filed revised testimony. The portions of their testimony and
exhibits that offer entirely new affirmative opinions, which should have been included in
Empire’s direct testimony, are not proper rebuttal under any reasonable definition.

Nor is it material that Empire simply labels Mr. Bailey and Mr. Birkhead’s testimony as
rebuttal testimony. See Wirth v. Commer. Res., Inc., 1981-NMCA-057, 9 20, 96 N.M. 340, 630
P.2d 292 (“Although defense counsel tried to characterize Mr. Patterson’s testimony as

‘rebuttal’, it was not such.”). Rather, a cursory review of Mr. Bailey and Mr. Birkhead’s

? The New Mexico Rules of Civil Procedure are modeled after the Federal Rules of Civil
Procedure, and “where the state rule closely tracks its federal counterpart, the federal
construction of the federal rule is persuasive authority for construction of the corresponding state
rule.” Rule 1-034 NMRA, Committee commentary for 2021 amendments (citing Marquez v.
Frank Larrabee and Larrabee, Inc., 2016-NMCA-087, 9 12, 382 P.3d 968).

8
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testimony clearly shows their testimony is intended to supplant (and indeed, is contradictory to)
the testimony offered by Mr. McShane and Mr. Dillewyn in Empire’s affirmative case. Compare
Empire Revised Exs. G-H, with id. Rebuttal Exs. J-K. The table below provides a simple
comparison of Mr. McShane’s revised oil-in-place estimate, which is based on NuTech’s revised
petrophysical analysis (“Empire’s Revised”), to the output from Mr. Bailey and Mr. Birkhead’s
analyses (“OPS Lo” and “OPS Hi”), illustrating the point. Differences in the oil-in-place
comparison on a well-by-well basis reflect a substantial difference in the underlying oil
saturation calculations that result from Mr. Birkhead’s entirely new petrophysical analysis (see

“DIFF Lo” and “DIFF Hi”).

EMPIRE

All San Andres OPS Lo OPS Hi REVISED DIFF Lo DIFF Hi
Snyder Ryno SWD #1 19.9 33.0 156 43 174
EMSU 746 417 69.5 62.2 (20.5) 7.3
EMSU 713 4.1 6.5 8.0 ( 4.0) ( 1.6)
EMSU £673 12.8 13.8 31.7 (18.9) (17.9)
EMSU 660 14.0 284 486 (34.6) (20.2)
EMSU 628 28.7 47.3 408 (12.2) 6.5
EMSU 658 26.3 38.9 30.3 (4.0) 8.6
TOTALS 147.2 2373 2372 (90.0) 0.1

The table demonstrates that the challenged “rebuttal” testimony is in no way aligned with
Empire’s underlying revised direct testimony; instead, the analyses conflict with and are
substantially contradictory to Empire’s revised direct testimony.

Such testimony is not proper rebuttal testimony and must have been disclosed as
affirmative testimony as recognized by the Commission’s operative PHO—that Empire proposed
and agreed to. As discussed below, this did not occur, and this testimony must be excluded.

II. Mr. Bailey and Mr. Birkhead’s affirmative testimony is untimely.

New Mexico rules dictate a pretrial “order shall control the subsequent course of the

action unless modified by a subsequent order.” N.M. R. Civ. P. Dist. Ct. 1-016(E) NMRA. See
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also Fahrbach v. Diamond Shamrock, Inc., 1996-NMSC-063, q 1, 928 P.2d 269 (“The principle
is well established that a pretrial order, made and entered without objection, and to which no
motion to modify has been made, controls the subsequent course of action.” (internal quotations
omitted)). And where a party attempts to make untimely affirmative disclosures, it is proper for
the Commission to “refuse[] to allow the testimony of a witness not included in the pretrial
order, when that witness is not presenting rebuttal evidence.” Wirth v. Commer. Res., Inc., 1981-
NMCA-057, 4 20, 630 P.2d 292. See also Martinez, 1979-NMCA-086, 9 6. This is because “[a]
pretrial order narrows the issues for trial, reveals the parties’ real contentions, and eliminates
unfair surprise.” Fahrbach, 1996-NMSC-063, q 1 (emphasis added). Indeed, New Mexico courts
consistently criticize “the gamesmanship inherent in this type of litigation tactic,” and emphasize
“[t]he process is far too important and the goal too dear to allow this kind of trial maneuvering.”
State v. Clark, 1986-NMCA-095, 9 39, 727 P.2d 949 (internal quotations omitted).

While it is true that rules of civil procedure and evidence serve as guidance in
Commission proceedings, in these cases the Commission has entered a prehearing order that
governs. Moreover, Empire is the party that proposed the prehearing procedure and witness
disclosures that Goodnight and the Division agreed to and were ultimately adopted by the
Commission. See Empire counsel email proposing PHO, dated April 10, 2024, attached as
Exhibit D.

The Third Amended PHO, dated January 31, 2025, clearly recognizes affirmative expert
opinions and direct testimony must have already been disclosed. See Exhibit D § 1. And the

February 10, 2025, deadline for expert disclosures is expressly limited to rebuttal testimony.

Empire must be held accountable to the very timelines and procedures they proposed and agreed

to. Accordingly, the affirmative opinions offered by Mr. Bailey and Mr. Birkhead—which were

10

Released to Imaging: 2/13/2025 5:12:28 PM



Received by OCD: 2/13/2025 4:45:13 PM Page 11 of 182

not offered until February 10, 2025—are patently untimely. Now, Empire seeks to circumvent its
own agreed-to prehearing procedure to secure an unfair advantage to the detriment of Goodnight
through the tactic of surprise.

II1. Goodnight is substantially, unfairly prejudiced because it has no opportunity to
respond to Mr. Bailey and Mr. Birkhead’s affirmative opinions.

Improperly disclosed testimony must be excluded where the adverse party has been
prejudiced and does not have an opportunity to cure the prejudice. See, e.g., Manus, 1979-
NMSC-035, q 40.

Here, discovery is closed, and the parties are less than two weeks out from the hearing.
Notably, Empire already has had a second bite at the apple; it already substantially revised its oil
in place and petrophysical analyses via Mr. McShane’s and Mr. Dillewyn’s “revised” direct
testimony—disclosed more than three months after the deadline to file direct testimony.
Although substantially untimely, Goodnight expended substantial resources to quickly analyze
that “revised” testimony and prepare for Mr. Dillewyn’s deposition. And crucially, during that
deposition, Mr. Dillewyn disclaimed the revised analysis. That important evidence for Goodnight
obviously was not lost on Empire, as Empire now seeks to inject new direct testimony in its
place—taking the proverbial, and, under the Third Amended PHO, prohibited third bite at the
apple.

Not only does this violate the Third Amended PHO, but it also substantially and unfairly
prejudices Goodnight. Unlike Goodnight’s ability to test Mr. Dillewyn’s (and Mr. McShane’s
vis-a-vis Mr. Dillewyn) “revised” direct testimony via deposition, Goodnight has no opportunity
to depose Mr. Bailey or Mr. Birkhead ahead of the administrative hearing. Cf. Manus, 1979-
NMSC-035, 940 (“Th[e] opportunity to depose this surprise rebuttal witness before his

testimony at trial served to remove the prejudice caused by the initial surprise.”). Nor does

11
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Goodnight have the opportunity to supplement its expert reports or otherwise file a sur-rebuttal
to address these eleventh-hour opinions. See Campanile v. Daimler N. Am. Corp., 2023 U.S.
Dist. LEXIS 243940, at *10 (D. Or. Aug. 16, 2023) (“Thus, even if [Plaintiff’s expert’s] report
includes affirmative opinions, providing defendants with additional time to depose Kohles and
supplement their expert reports sufficiently addresses any potential prejudice.”).

Allowing Empire to provide additional affirmative expert opinions under the pretext it is
rebuttal testimony two weeks before the hearing, when Goodnight has no opportunity to depose
either expert or prepare sur-rebuttal reports, severely prejudices Goodnight and gives it no
chance to cure the prejudice. Put another way, if the Commission allows Mr. Bailey and Mr.
Birkhead to testify, it will unfairly and irreparably permit Empire “to benefit from their conduct
to the prejudice of” Goodnight. See In re Fla. Cement & Concrete Antitrust Litig., 278 F.R.D.
674, 684 (S.D. Fla. 2012). Empire has had over a year and a half to elicit the petrophysical and
an oil-in-place analyses that it concedes it must present to meet the burden of proof in this
proceeding. To now attempt to present entirely new direct evidence less than two weeks before
the Hearing (which already has been continued from the original date) is unfairly prejudicial to
Goodnight and prejudices the Commission’s ability to provide a fair tribunal to decide these
issues. The Commission should decline this invitation to permit untimely direct evidence in
violation of the Commission’s Hearing Orders and exclude “these supplemental analyses” from
otherwise proper rebuttal testimony offered by Mr. Bailey and Mr. Birkhead. See id.

CONCLUSION

For the reasons stated above, the Commission should grant this motion and exclude the

improper rebuttal testimony offered by Mr. Bailey and Mr. Birkhead and grant Goodnight other

such relief it deems just and proper.

12
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Respectfully submitted,

HOLLAND & HART LLP

By:

/s/ Adam G. Rankin

Michael H. Feldewert

Adam G. Rankin

Nathan R. Jurgensen

Paula M. Vance

Post Office Box 2208

Santa Fe, NM 87504
505-988-4421

505-983-6043 Facsimile
mfeldewert@hollandhart.com
agrankin@hollandhart.com
nrjurgensen@hollandhart.com
pmvance@hollandhart.com

ATTORNEYS FOR GOODNIGHT MIDSTREAM
PERMIAN, LLC
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EXHIBIT A

Case Nos. 24277-24278,23614-23617,24018-24027, 23775
Order No. R-23208-C

STATE OF NEW MEXICO
ENERGY, MINERALS AND NATURAL RESOURCES DEPARTMENT
OIL CONSERVATION COMMISSION

APPLICATION OF GOODNIGHT

MIDSTREAM PERMIAN, LLC TO AMEND

ORDER NO. R-7767 TO EXCLUDE THE SAN

ANDRES FORMATION FROM THE EUNICE

MONUMENT OIL POOL WITHIN THE

EUNICE MONUMENT SOUTH UNIT AREA,

LEA COUNTY, NEW MEXICO. CASE NO. 24277

APPLICATION OF GOODNIGHT

MIDSTREAM PERMIAN, LLC TO AMEND

ORDER NO. R-7765, AS AMENDED TO

EXCLUDE THE SAN ANDRES FORMATION

FROM THE UNITIZED INTERVAL OF THE

EUNICE MONUMENT SOUTH UNIT,

LEA COUNTY, NEW MEXICO. CASE NO. 24278

APPLICATIONS OF GOODNIGHT MIDSTREAM
PERMIAN, LLC FOR APPROVAL OF
SALTWATER DISPOSAL WELLS
LEA COUNTY, NEW MEXICO
CASE NOS. 23614-23617

APPLICATIONS OF EMPIRE NEW MEXICO
LLC TO REVOKE INJECTION AUTHORITY,
LEA COUNTY, NEW MEXICO
CASE NOS. 24018-24027

APPLICATION OF GOODNIGHT MIDSTREAM
PERMIAN LLC TO AMEND ORDER NO. R-22026/SWD-2403
TO INCREASE THE APPROVED INJECTION RATE
IN ITS ANDRE DAWSON SWD #1, LEA COUNTY, NEW MEXICO.
CASE NO. 23775

THIRD AMENDED PRE-HEARING ORDER

This Pre-Hearing Order follows the status conference held on September 23, 2024, before
the Oil Conservation Commission. The above-referenced matters shall proceed as follows:

1. These matters will be heard, and evidence presented, starting on February 24,
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Case Nos. 24277-24278,23614-23617,24018-24027, 23775
Order No. R-23208-C

2025, beginning at 9:00 A.M., and continuing thereafter on consecutive business days until
complete, unless and until otherwise ordered. Opening arguments shall be heard on February
20, 2024.The parties, having disclosed their direct witnesses and having filed their direct witness
testimony and exhibits, shall disclose their additional witnesses for rebuttal, each rebuttal
witness’s particular area of expertise, and identify the subject matter of each rebuttal witness’s
anticipated testimony, by Monday, January 6, 2025.

2. The last day to submit requests for subpoenas, including subpoenas for witness
depositions in advance of hearing, shall be December 16, 2024.

3. Discovery motions may be filed, and if filed, motions to compel shall be filed on
or before Friday, January 24, 2025. Responses will be due by Friday, January 31, 2025.No replies
shall be filed. Rulings shall be made pursuant to 19.15.4.16.C NMAC.

4. Dispositive motions shall be filed no later than Thursday, January 23, 2025.
Responses will be due ten business days after service of the dispositive motion and, in any event,
no later than Thursday, February 6, 2025. Replies will be due seven business days after service
of the response and, in any event, no later than Thursday, February 13, 2025. The Commission
shall hear all outstanding motions at its February 20, 2025, regularly scheduled meeting.

5. Pre-hearing statements shall be filed on Monday, February 10, 2025, and shall
include a list of issues common to all applications and a list of issues unique to any specific
application or sub-group of applications.

6. Rebuttal testimony and exhibits shall be filed on Monday, February 10, 2025.
The parties agree to provide copies of documents that are (1) within the respective party’s
possession, custody, or control, (2) upon which each party (including their witnesses) relied in

preparation for the merits hearing, and (3) referenced in the rebuttal testimony and exhibits
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within one week of a request for such documents, without a subpoena.

7. Objections to testimony and exhibits shall be filed no later than Thursday,
February 13, 2025.

8. Hearing, if any, on any unresolved motions shall be held at the start of the
evidentiary hearing.

9. Except as to dates certain provided herein, all periods shall be calculated
according to Rule 1-006 NMRA. Extensions to the foregoing deadlines and dates, including
hearing continuances, may be granted by the Division Director, by agreement of the parties or on
a motion for good cause shown.

DONE at Albuquerque, New Mexico on the 31% day of January, 2025.

STATE OF NEW MEXICO
OIL CONSERVATION COMMISSION
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Gerasimos Razatos, Acting Chair
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