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GOODNIGHT MIDSTREAM PERMIAN, LLC’S APPLICATION FOR REHEARING 

 
Goodnight Midstream Permian, LLC (“GNM” or “Goodnight”) submits this Application for 

Rehearing (“Application”) pursuant to 19.15.4.25 NMAC and NMSA 1978, § 70-2-25(A). The New 

Mexico Oil Conservation Commission (“OCC” or “Commission”) issued Order No. R-24004 (the 

“Order”) on September 12, 2025 Denying Goodnight’s Applications and Partially Granting/Partially 

Denying Empire’s Applications, denying Goodnight’s applications in Case Nos. 23614-23617, 24123, 

and 23775, and ordering Goodnight’s injection wells to be suspended in Case Nos. 24018-24020 and 

24025 “in order to provide Empire with the opportunity to establish [a] CO2 EOR pilot project” in the 

Eunice Monument South Unit (“EMSU”). See Order No. R-24004 at 12-13. The Order further provides 

that the Division will implement the Order. Id. at 13. 

For the following reasons, the Commission should grant Goodnight’s Application or adopt the 

requested alternative relief. 
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INTRODUCTION AND BACKGROUND 

Goodnight, a midstream operator providing integrated produced water disposal and management 

services, began its operations in the EMSU in September 2019 when it applied for and received a permit 

for its first well shortly after the Division approved two other San Andres disposal wells in the EMSU 

operated by Rice Operating. Empire subsequently acquired the EMSU from XTO in March 2021, site 

unseen, and was not even aware of Goodnight’s pre-existing operations—or any of the other pre-existing 

San Andres produced water disposal in the EMSU—until a site visit in 2023. GN FOF 26-27. 

This is remarkable because for more than 60 years the San Andres in and around the EMSU has 

been designated for produced water disposal by the Division long before the EMSU was ever created in 

1984. Attached as Exhibit 1 is a map showing all active SWDs within two miles of the EMSU and 

Empire’s two other operated units, the EMSU-B and the Arrowhead Grayburg Unit (“AGU”). Not 

surprisingly, the San Andres in the EMSU has long been designated an aquifer and a produced water 

disposal zone, not a hydrocarbon reservoir. It was erroneously included in the EMSU unitized interval 

when the EMSU was created because it was the only source of water available sufficient to conduct the 

planned waterflood and had historically been included as part of the Grayburg oil pool in the area. 

However, the San Andres has never produced hydrocarbons in or around the EMSU. It has instead been 

used for decades as a water management zone—a formation for produced water disposal and a prodigious 

source of water supply. In fact, it has supplied more than 350 million barrels for waterflood operations in 

the EMSU from six water supply wells permitted by the State Engineer that were completed in the same 

interval as Goodnight’s disposal zone. 

Exhibit 2 is a simplified diagram of the EMSU in cross section showing the EMSU’s producing 

reservoir at the top and the San Andres disposal zone and water management interval at the bottom, 

separated by a confining zone approximately 200 feet thick. This representation, supported by the 

evidentiary record and the Commission’s findings, show how the San Andres is a separate reservoir from 

the Grayburg. This is confirmed by the long, well-documented, and vastly disparate production histories 
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within the EMSU between the San Andres—having produced more than 350 million barrels of water with 

no depletion and no documented oil production, and having received approximately 450 million barrels 

of produced water through disposal largely on vacuum with a de minimis increase in pressure—and the 

Grayburg—having produced at the same time about 150 million barrels of oil1 with substantial depletion 

and pressure drawdown. The San Andres and Grayburg are unmistakably separate formations and distinct 

reservoirs not in communication.  

Although Empire had taken no steps to begin any kind of enhanced recovery in the two years 

following its purchase2 and had never claimed impairment from Goodnight’s disposal, its management 

allegedly issued a directive in August 2023 to cease all additional planned waterflood operations 

immediately upon learning of Goodnight’s disposal. It then began efforts to shut down Goodnight’s 

injection and recover damages in litigation, claiming Goodnight’s activities prohibit it from undertaking 

a CO2 flood project it had yet to even plan, let alone attempt to evaluate, and coincidentally only after 

reporting significant financial losses to the SEC forecasting that it might be unable to sustain itself as a 

“going concern” and unable to meet projected operating expenses.3 Empire has primarily focused its 

attacks on Goodnight, although it has taken the position that no disposal wells should be allowed within 

two miles of the EMSU4 or any of the units its operates, and possibly not within five miles.5, 6 

What ensued has been a multiyear dispute over competing applications submitted by the parties, 

culminating in the Commission’s Order at issue in this Application. The Order contains numerous legal 

and factual errors that require a re-hearing. 

 
1 See W. West, Dir. Testimony, Empire Exhibit I, ¶ 39; J. Wheeler, Dir. Testimony, Empire Exhibit A, ¶ 11. 
2 GN FOF 31. 
3 See Goodnight Cross Exs. 15, 17 
4 See Exhibit 1. 
5 Empire Exhibit I-6; Empire Exhibit E at 4. 
6 Empire filed applications to revoke the disposal authority of other third-party operators at the Division but has 
affirmatively dismissed those cases and is apparently no longer seeking administrative relief on its claimed 
impairment as to those disposal wells. See Order R-23608. 
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First, the Order improperly adopts a new, heightened evidentiary standard for Class II injection 

that has not previously been announced or applied to any other injection and contravenes the governing 

regulations and the agency’s Class II UIC primacy authority. The correct standard, under 19.15.26.10(E) 

NMAC, requires Empire to demonstrate Goodnight’s injection is not confined within the injection zone. 

The Commission also improperly shifted the burden of proof from Empire to Goodnight. The 

Commission’s application of a more stringent single “continuous barrier” standard against Goodnight’s 

injection—and no other Class II injection operations, including Class II injection operations within the 

EMSU—is arbitrary, capricious, and not in accordance with the law. Moreover, the “continuous barrier” 

standard is a novel construction of Class II injection requirements creating a new precedent that will have 

far-reaching negative consequences on the Division’s administration of its UIC program, including 

existing and future disposal operations, risking the stability and reliability of the State’s critical permitting 

program and its ability to sustainably manage produced water disposal in the future. This raises substantial 

concerns of public interest. 

Second, the Order creates two clear constitutional conflicts: (1) it erroneously affirms the 

unitization of public waters in contravention of the New Mexico Constitution7 and, because the Order 

confirms there are no recoverable hydrocarbons in the San Andres and was included the EMSU as a source 

of water supply, violates the Statutory Unitization Act;8 and (2) until there is an actual finding that there 

are recoverable hydrocarbons in paying quantities in Goodnight’s San Andres disposal zone and an 

exhibited failure to confine injected fluids, the Order constitutes an impermissible regulatory taking of 

both Goodnight’s property interest and the surface owners’ pore space in the San Andres disposal zone. 

The Commission’s refusal to act to exclude the San Andres aquifer from the EMSU establishes a clear 

basis for a writ of mandamus. 

 
7 N.M. Const. Art. XVI, § 2. 
8 NMSA 1978, § 70-7-1 through -21. 
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Third, the Order’s conclusions regarding the evidentiary basis for (i) a potential ROZ in 

Goodnight’s San Andres disposal zone; (ii) the possibility of future impairment or waste in the EMSU; 

(iii) suspending Goodnight’s injection; (iv) the non-existence of a “continuous barrier”; and (v) requiring 

proof of a “continuous barrier” across more than 14,000 acres are not supported by substantial evidence. 

Fourth, having found that there are no recoverable hydrocarbons9 in Goodnight’s San Andres 

disposal zone and that Goodnight’s injection is not impairing Empire’s operations in the Grayburg—

findings that there is no waste and no impairment of correlative rights—the Commission lacks authority 

and discretion under the governing statutes and regulations to shut in Goodnight’s injection. The Order 

found only that there was a “potential for FUTURE impairment or waste in the EMSU” but that finding 

is premised on an invalid evidentiary standard that improperly shifted the burden of proof from Empire to 

Goodnight. 

Fifth, the Order’s conclusion that the 1984 Commission Order creating the EMSU granted Empire 

“the exclusive rights to produce the ROZ in the EMSU” and to “decide how to best extract oil in the 

EMSU” is legally and factually incorrect.  

Finally, the Order improperly prioritizes protecting against a theoretical risk of “potential” “future 

impairment,” over an immediate impact to as much 34,000 barrels of daily oil production that may not be 

produced without Goodnight’s disposal. Contrary to its statutorily imposed duty, and public interest, the 

Commission’s Order substantially increases the risk of waste rather than protects against it. 

Rather than deny Empire’s claims for failure to meet its burden of proof, the Commission not only 

grants Empire three additional years to find its evidence but also suspends Goodnight’s injection 

operations under validly issued permits without a proper legal or factual basis for doing so. Despite the 

Commission’s no-waste and no-impairment findings, and the fact that there is no technical basis to do so, 

the Order will cause Goodnight’s operations to be shut in pursuant to the Division’s implementation. That 

 
9 The Order also does not find that the potential ROZ is capable of being produced in paying quantities, a necessary 
finding. 
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result is arbitrary, inconsistent with the law, bereft of substantial evidentiary support, technically 

unfounded, and patently unjust. The Commission should instead—at a minimum—allow Goodnight to 

continue its existing injection operations unless and until Empire is able to present substantial evidence 

that there are hydrocarbons capable of being produced in paying quantities in Goodnight’s San Andres 

disposal zone and Goodnight’s injection exhibits a failure to confine injected fluids in the injection 

interval. Without those findings, the Commission has no legal or factual basis to shut in Goodnight’s 

injection or deny Goodnight’s pending applications. 

Accordingly, the Application should be granted and the Order re-issued correcting the erroneous 

legal and factual issues identified herein. To the extent the Commission rejects any portion of Goodnight’s 

legal or evidentiary arguments on the application of the new single “continuous barrier” standard, 

Goodnight should be afforded the opportunity to present evidence that there is a laterally continuous 

confining zone across its injection area at a rehearing addressing this new, previously unannounced legal 

standard. A rehearing on this narrow issue is necessary to avoid unfair prejudice to Goodnight.  

Separately, and in addition, Goodnight proposes alternative relief given the substantial harm and 

severe gross negative consequences that suspension of injection will impose on Goodnight and its 

operations, as well as offsetting production supported by Goodnight’s disposal and the public interest. As 

drafted, the Order imposes no requirements on Empire to demonstrate progress, planning, or milestones 

during the three-year CO2 EOR pilot project timeframe. As a result, Empire can do nothing under the 

Order for three years to the severe detriment of Goodnight, offsetting producers, the state, and the public 

interest. In the event the Commission rejects Goodnight’s arguments in this Application, Goodnight 

proposes two alternatives for implementing the Order’s mandate to suspend injection in an orderly and 

incremental manner that are supported by the evidentiary record and will mitigate the gross negative 

consequences of an immediate or near-immediate suspension. Goodnight urges the Commission to adopt 

one of these proposed alternatives if it otherwise denies Goodnight’s Application and, if necessary, to hold 
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a re-hearing to link incremental suspension of injection to Empire’s demonstration of key milestones 

necessary to implement a CO2 EOR pilot project, as provided under the Order.  

ARGUMENT 

I. The Order Applies the Wrong Test to Suspend Injection and Improperly Shifts the Burden 
of Proof.  

Despite finding that Empire failed to meet its burden of proof regarding waste and impairment of 

correlative rights, the Commission nevertheless concluded Goodnight failed to refute the possibility of 

future waste or impairment by not proving the existence of a single “continuous barrier” between the 

Grayburg and its San Andres disposal zone across more than 14,000 acres. Order at III(B). The 

Commission’s analysis relies on the wrong test to suspend injection—erroneously adopting a standard 

urged upon it by Empire in its closing brief and findings of fact—and improperly shifts the burden of 

proof from Empire to Goodnight before Empire met its initial burden to prove that Goodnight’s injection 

fluids are not being confined within the disposal interval as required by the Commission’s own governing 

regulations. Empire FOF ¶¶ 75, 81, 85(q), (r), L (3), (4); Empire Closing Brf. at 14, 20, 21; Compare 

Order at III(B) with 19.15.26.10(E) NMAC.  

A. The Order Erroneously Relies on a New, Invalid Evidentiary Standard.  

Neither the legislature nor the Commission’s regulations impose a requirement that an operator of 

injection wells like Goodnight prove the existence of a single “continuous barrier” between formations at 

any point in a UIC Class II permit review process, either at the initial permitting stage or in response to a 

challenge of an existing permit, let alone across an area in excess of 14,000 acres.10 For injection 

operations, the regulations require only that injection wells be operated “in such a manner as will confine 

the injected fluids to the interval or intervals approved and prevent surface damage or pollution resulting 

from leaks, breaks or spills.” 19.15.26.10(B) NMAC. As to suspension of injection, the regulations 

provide that the Commission “may” shut in injections wells only after such wells “have exhibited failure 

 
10 A search of the Division and Commission’s hearing orders returned no hearing orders that have adopted a 
“continuous barrier” standard for Class II UIC injection. 
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to confine injected fluids to the authorized injection zone or zones[.]” 19.15.26.10(E) NMAC (emphasis 

added). 

Agencies are bound by their own regulations. Saenz v. N.M. Dep’t of Human Servs., Income 

Support Div., 1982-NMCA-159, ¶ 14, 653 P.2d 181. Under the regulations governing injection of fluids, 

a movant seeking to revoke or suspend an existing permit must show a “failure to confine liquids to the 

authorized injection zone.” NMAC 19.15.26.10(E) (emphasis added). 

As the applicant to revoke or suspend Goodnight’s injection permits that initial burden belonged 

to Empire. Empire should have been required to show a “failure to confine liquids to the authorized 

injection zone.” See, infra, § I(B). Empire clearly failed to make that necessary showing because the 

“Commission found Empire DID NOT adduce substantial evidence that their correlative rights are 

CURRENTLY impaired by Goodnight’s injection in the San Andres.” Order at III(C) ¶¶ 54-56. Likewise, 

the Commission’s finding that Goodnight failed to show the existence of a single continuous barrier across 

14,000 acres does not justify suspending Goodnight’s existing injection operations because that is not the 

applicable test when evaluating whether to suspend injection. Compare 19.15.26.10(E) NMAC with Order 

at III(B) ¶ 53. Under the governing regulations, proving that no single “continuous barrier” exists is neither 

necessary nor sufficient to suspend an injection permit because the confinement test requires a showing 

of actual intrusion of fluids. See 19.15.26.10(E) NMAC. And, as discussed below, the Order fails to 

identify substantial evidence to support suspending Goodnight’s injection under its controlling 

regulations. See, infra, § I(C). 

Similarly, failure to prove the existence of a single “continuous barrier” is not a proper basis to 

deny new injection applications. Nothing in the regulations, Division guidance, or the Form C-108 

application for injection, requires proof of a single continuous barrier—let alone one that extends over 

more than 14,000 acres—as a condition for obtaining authority to inject. The regulations provide that 

injection wells must be “operate[d] and maintain[ed] at all times . . . in such a manner as will confine the 

injected fluids to the interval or intervals approved[.]” 19.15.26.10(B) NMAC. The C-108 requires an 
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affirmative statement based on review of the available geologic and engineering data there is “no evidence 

of open faults or any other hydrologic connection between the disposal zone and any underground sources 

of drinking water.”11 Based on its findings and conclusions, the Commission has already determined there 

is substantial evidence that there is no loss of confinement of injection fluids from Goodnight’s existing 

injection. See Order at III(C) ¶¶ 54-56. Those findings are more than sufficient to authorize Goodnight’s 

continued injection in its existing four disposal wells and to approve Goodnight’s proposed new injection 

into the same interval through its five new proposed wells. See 19.15.26.10(B) NMAC. 

B. The Commission Improperly Shifted the Burden of Proof to Goodnight, Despite No 
Finding that Empire had Met its Initial Burden.  

In partially granting Empire’s applications, the Commission relies on its finding that “Goodnight 

DID NOT adduce substantial evidence of the existence of a continuous barrier between the Grayburg and 

the San Andres and therefore DID NOT refute the potential for FUTURE impairment or waste in the 

EMSU.” Order at § III(B). Not only is this finding based on the application of an improper evidentiary 

standard, it also improperly, and prematurely, shifts the burden of proof from Empire to Goodnight.  

As the applicant seeking to shut in Goodnight’s injection, it was Empire’s burden to prove 

Goodnight’s injection wells “exhibited failure to confine injected fluids” to the San Andres. NMAC 

19.15.26.10(E). It was not Goodnight’s burden to prove the existence of a single “continuous barrier,” 

especially given that Division prior approval for each of the wells means Goodnight has already shown 

injected fluid will be properly confined to its zone. See Duke City Lumber Co. v. N.M. Envt’l Improvement 

Bd., 1980-NMCA-160, ¶ 4, 622 P.2d 709 (explaining the common-law rule that a moving party bears the 

burden of proof); see also Goodnight’s Closing Legal Memo. at Pt. Four, filed 7/3/2025 (addressing 

burdens of proof and requirements to overturn an administrative agency’s adjudicatory order).  

Even applying the improper standard, Empire failed to first prove or otherwise evidence the lack 

of a continuous barrier. See, infra, § IV(B). In fact, the Commission’s findings explicitly state that Empire 

 
11 https://www.emnrd.nm.gov/ocd/wp-content/uploads/sites/6/C-108.pdf.  
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has not provided evidence proving Goodnight’s activities in the San Andres have harmed or impaired 

Empire’s rights within the Grayburg. Order at III(C) ¶¶ 54-56. Stated another way, Empire has failed to 

prove that: (1) Goodnight’s injection wells have exhibited failure to confine injected fluids to the San 

Andres disposal zone and (2) Goodnight’s injection has drowned out, encroached upon, or otherwise 

reduced ultimate recovery from the Grayburg. This evidentiary shortcoming alone establishes that 

Goodnight’s activities do not meet the standards for shutting in injection under the Commission’s 

governing regulations.  

Having failed to establish its prima facie case, a requirement under the governing regulations and 

administrative law, the evidentiary burden never shifted to Goodnight. There was nothing for Goodnight 

to refute. That Empire was unable to prove lack of confinement after more than six decades of continuous 

injection into the San Andres in and around the EMSU is substantial evidence that injection is, and 

continues to be, confined to the disposal zone. See, e.g., GN FOF 48-59, 74-75, 53, 68.  

C. Application of Single “Continuous Barrier” Standard Contravenes Controlling 
Regulations and the Basis for UIC Primacy Authority.  

The Division applied for, and was granted, primacy from the U.S. EPA for the Underground 

Injection Control (“UIC”) Class II injection program under the standards promulgated in the 

administrative code, including the standards adopted under 19.15.26.10(B) and (E) NMAC. Nothing under 

the promulgated regulations, or even Division guidance, establishes a basis for requiring a conclusive 

showing of a single continuous barrier across more than 14,000 acres for issuance of a UIC Class II 

disposal permit or, as applicable here, to prevent suspension of previously approved injection operations. 

Indeed, nothing in the Division’s application for UIC Class II primacy supports imposition of such a 

heightened standard. See New Mexico Energy and Minerals Department, Oil Conservation Division, 

Underground Injection Control Program, Class II Demonstration, Submitted to U.S. EPA, Sept. 15, 

1981.12 The Commission’s sudden implementation of a new more stringent “continuous barrier” standard 

 
12 https://ocdimage.emnrd.nm.gov/Imaging/FileStore/santafeadmin/ao/77478/pcjc0919650740_2_ao.pdf (noting 
that the operating requirements for injection wells will require them to be “operated and maintained at all times in 
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contradicts the basis on which the Division was granted primacy to regulate UIC Class II injection and its 

current governing regulations. See, fn. 16; see also 19.15.26.10(B) & (E) NMAC. In addition, imposition 

of this heightened and unpromulgated standard establishes a new precedent that will have far-reaching 

negative consequences on the Division’s administration of its UIC program, including existing and future 

disposal operations, risking the stability and reliability of the State’s critical permitting program. 

19.15.26.10(B) and (E) NMAC partially implement both the Division’s UIC regulatory authority, 

as well as the Commission’s statutory authority to prevent waste and protect correlative rights by 

preventing the drowning by water of any stratum capable of producing oil or gas in paying quantities and 

to prevent the premature and irregular encroachment of water in any zone capable of producing 

commercial quantities of oil and gas. See NMSA 1978, § 70-2-12(B)(4); Order No. R-7637 at 2, ¶¶ 4, 6 

(approving disposal where injection “into the proposed disposal interval will not cause the premature 

drowning by water of any zone capable of producing commercial quantities of oil and gas in the area.”). 

In construing its authority to prevent waste and protect correlative rights under Section 70-2-12(B)(4), the 

Commission promulgated 19.15.26.10(E) NMAC, providing that it “may” shut in injections wells only 

after such wells “have exhibited failure to confine injected fluids to the authorized injection zone or 

zones[.]” (emphasis added). No other regulation incorporates standards addressing the basis for orders to 

restrict injection volumes or shut in injection wells.  

Without the evidentiary showing required by 19.15.26.10(E) NMAC, neither the Commission nor 

Division have discretion to suspend or shut in Goodnight’s injection. Doing so in contravention of its 

governing regulations and UIC primacy authority is arbitrary and capricious and not in accordance with 

the law.  

 
such manner as will confine the injected fluids to the interval or intervals approved and prevent surface damage or 
pollution resulting from leaks, breaks, or spills.”); see also 19.15.26.10(B) NMAC (“The operator of an injection 
project shall operate and maintain at all times the injection project, including injection wells, producing wells and 
related surface facilities, in such a manner as will confine the injected fluids to the interval or intervals approved 
and prevent surface damage or pollution resulting from leaks, breaks or spills.”) (emphasis added). 
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D. The Commission’s Application of the More Stringent Single “Continuous Barrier” 
Standard Has Not Been Applied Equally to all Injection, Including Existing EMSU 
Waterflood Injection. 

The Commission’s application of its new, heightened “continuous barrier” standard against 

Goodnight is arbitrary and capricious because it is being applied unfairly and inconsistently. It not only 

contravenes the express language of the governing regulations and the Commission’s Class II UIC 

primacy authority, but it also has not been applied equally under the law, in particular, within the EMSU 

or its waterflood operations.  

Specifically, the Commission applied the more lenient standard applicable under the express terms 

of the governing regulations and UIC primacy when approving EMSU waterflood injection operations in 

1984 and did not require proof of a continuous barrier across the entire EMSU. Application of a new 

“continuous barrier” standard against Goodnight—and only Goodnight—directly contravenes the 

Commission’s regulations and its prior orders governing Class II UIC injection within the same acreage 

and is not being equally or fairly applied to all injection operations in the state or even within the EMSU 

itself. Unequal of application of the Commission’s regulations governing Class II UIC injection is per se 

arbitrary and capricious and not in accordance with the law. See Hobbs Gas Co. v. N.M. PSC, 1993-

NMSC-032, ¶ 7, 858 P.2d 54; see also Bass Enters. Prod. Co. v. Mosaic Potash Carlsbad Inc., 2010 

NMCA 65, ¶ 20, 148 N.M. 516 (“[A]n agency is not free to arbitrarily disregard its own rules and prior 

decisions.”) 

The Commission’s administrative record contains no evidence supporting the existence of a 

continuous barrier across the EMSU above the Grayburg that would serve to contain fluids within the 

waterflood injection zone. Just the opposite—the Commission’s administrative record establishes that no 

such continuous barrier exists. The 1983 EMSU Technical Committee Report confirmed that “[t]here is 

no indication that a barrier to communication exists between the Grayburg and Penrose 

formations.” See Goodnight Cross Exhibit 19 at 43 (emphasis added); see also id. at 5 (“At this time there 

is insufficient data available to determine the degree of vertical communications.”). Then, in 1984, when 
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the Commission approved waterflood operations within the Grayburg and Lower Penrose in the EMSU 

under order No. R-7766 (the “EMSU Order”), it received testimony from Gulf Oil Corporation’s (“Gulf”) 

witnesses that a tight dolomitic zone in the mid-Penrose level that could possibly serve as a barrier to 

vertical communication was not mappable across the entire unit. See Exhibit 3, Case No. 8399, 11/7/84 

Tr. 93:18-94:9. Empire’s engineering witness, William West, also acknowledged a history of fluid 

communication between the Grayburg, Penrose, and Queen formations. See West, Tr. 4/10/25, 162:7-18. 

In response to concerns about upward fluid migration into the overlying Penrose gas zone, Gulf believed 

at the time “that the use of good operating procedures in monitoring and confining injection water, and 

keeping producing wells pumped off will reduce the risk of driving oil and/or water up into the overlying 

gas zone.” See Exhibit 4, EMSU Technical Committee Meeting Minutes (June 1, 1983), Ex. 21 at 40, 

Case No. 8399.  

The Commission agreed and issued Order No. R-7766 authorizing waterflood injection operations 

in the Grayburg and Lower Penrose despite the lack of a single continuous barrier across the entire EMSU. 

In accordance with the Commission’s injection regulations—which remain essentially unchanged today—

Commission Order No. R-7766 did not require proof of a single continuous barrier across the entire EMSU 

but instead expressly provides that the EMSU operator “should otherwise take all steps necessary to ensure 

that the injected water enters only the proposed injection interval and is not permitted to escape to other 

formations or onto the surface from injection, production, or plugged and abandoned wells.” Exhibit 5, 

Order No. R-7766, ¶ 11 (emphasis added); accord 19.15.26.10(B) NMAC (“The operator of an injection 

project shall operate and maintain at all times the injection project, including injection wells, producing 

wells and related surface facilities, in such a manner as will confine the injected fluids to the interval or 

intervals approved and prevent surface damage or pollution resulting from leaks, breaks or spills.”).  

Notwithstanding imposition of this operational requirement, overlying gas operators started 

experiencing increased water production in their gas wells that were “originally non-productive of water” 

after waterflooding commenced, and filed objections in 1999 opposing the conversion of additional 
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EMSU wells to waterflood injection. See Exhibit 6, Objection of Doyle Hartman, Division Case No. 

12320; see also Exhibit 7, Hartman Exhibits B-1 and B-2 (showing loss of gas production and accelerated 

water production in overlying gas wells). Chevron, the EMSU operator at the time, eventually withdrew 

and dismissed its proposal to convert additional wells to waterflood injection to address Mr. Hartman’s 

concerns. See Exhibit 8, Case No. 12320, Tr. 4/18/2002, 6:8-7:3.  

In addition to never having applied the new single “continuous barrier” standard to any other 

injection project in the state—let alone imposing that requirement across more than 14,000 acres—the 

Commission’s unequal application of the same governing regulations within the same acreage as between 

Goodnight and Empire is arbitrary and capricious and not in accordance with the express language of the 

controlling regulations or any prior Commission construction of the rules. This is particularly problematic 

where the Commission is applying a heightened standard against Goodnight at the same time the 

Commission’s findings conclude that there is no loss of confinement of injection fluids from Goodnight’s 

injection interval13 and the Commission applied a less stringent standard to EMSU waterflood injection 

where there is record evidence of loss of confinement of injection fluids from the injection zone.  

The Commission’s disparate and unequal treatment of Class II injection projects within the same 

acreage under the same governing regulations is per se arbitrary and capricious and not in accordance with 

the law. 

E. The Commission’s Heightened “Continuous Barrier” Standard is Demonstrably 
Improper Because it is More Stringent than Applicable Standards for Class I, III, IV, 
and V Wells, Which Include Injection of Hazardous Waste.  

New Mexico sought and obtained primacy for its UIC Class II regulatory program 

contemporaneously with primacy to regulate UIC Class I, III, IV, and V injection.14 Class I injection 

includes industrial and municipal wastes, including hazardous wastes and radioactive Naturally Occurring 

 
13 Order III(C) ¶¶ 54-56. 
14 See https://ocdimage.emnrd.nm.gov/Imaging/AEOrderFileView.aspx?appNo=pCJC0919650864.  
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Radioactive Material or NORM.15 Class III wells are permitted for solution mining of minerals such as 

uranium, salt, copper, and sulfur.16 Class IV wells are for shallow disposal of hazardous or radioactive 

wastes into or above a geologic formation that contains an underground source of drinking water.17 

Class V wells include wells that inject a range of wastes, including septic waste, municipal stormwater, 

and industrial waste, including such waste as chemicals from photo processors and dry cleaners.18 

Unlike Class II wells, Class I, III, IV, and V injection wells are regulated under a separate set of 

rules approved by the U.S. EPA and promulgated by the New Mexico Water Quality Control Commission 

(“WQCC”). See 20.6.2 NMAC. These regulations governing injection of more diverse and potentially 

more harmful wastes include additional express requirements necessary to obtain approval, including 

identification of “confining zones” within the geologic formations targeted for injection. See 

20.6.2.5205(A)(3)(i) NMAC. The Division’s regulations governing Class II injection include no 

equivalent definition and no parallel requirement for injection authorization. Compare 20.6.2 NMAC with 

19.15.26 NMAC.  

Critically, the WQCC regulations define a “confining zone” as “a geological formation, group of 

formations, or part of a formation that is capable of limiting fluid movement from an injection zone.” 

20.6.2.7(C)(6) NMAC (emphasis added). Unlike the Commission’s new “continuous barrier” standard, 

the WQCC’s regulations do not require a “confining zone” to be a single geologic interval but can be a 

group of formations or even part of a formation. See id. Notably, a “confining zone” also is not required 

be a complete barrier or total seal to fluid migration but is required only to be “capable of limiting fluid 

movement[.]” 20.6.2.7(C)(6) NMAC. Only for purposes of Class I hazardous waste injection is proof 

required that the confining zone be “laterally continuous and free of transecting, transmissive faults or 

 
15 See https://www.epa.gov/uic/class-i-industrial-and-municipal-waste-disposal-wells.  
16 See https://www.epa.gov/uic/class-iii-injection-wells-solution-mining.  
17 See https://www.epa.gov/uic/class-iv-shallow-hazardous-and-radioactive-injection-wells.  
18 See https://www.epa.gov/uic/basic-information-about-class-v-injection-wells.  
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fractures” and then only over an area sufficient to prevent movement of fluids into ground water. See 

20.6.2.5352(C)(2) NMAC.  

In contrast, the Commission’s Order suddenly, and for the first time, articulates a new requirement 

applicable to Class II injection that requires proof, not just of the existence of a confining zone capable of 

limiting fluid migration, but of a single continuous barrier to fluid migration spanning more than 14,000 

acres rather than an area sufficient to prevent movement of fluids into groundwater. The Commission’s 

imposition of more stringent requirements on Goodnight’s Class II injection than either the actual Class 

II regulations require, or that are required under the WQCC regulations governing potentially more 

harmful Class I, III, IV, and V injection wells, makes no sense. This imposition of an unreasonably 

stringent standard exemplifies the arbitrary and capricious nature of the Commission’s adoption of this 

previously unknown, unannounced standard.  

Moreover, if the Commission had intended to incorporate similar requirements for Class II 

injection approval as required for Class I, III, IV, and V injection wells, it would have included similar 

language, definitions, and requirements in its Class II primacy proposal and governing regulations to what 

was submitted at the same time for approval to EPA for Class I, III, IV, and V injection. The fact that the 

Commission did not—and has never sought to amend its regulations to mirror the WQCC requirements—

demonstrates it was never the Commission’s intent to impose similarly stringent requirements on Class II 

injection.  

The Commission’s adoption and application of an unannounced heightened standard against 

Goodnight’s injection—and no other Class II injection operations, including Class II injection operations 

within the EMSU—is arbitrary, capricious, and not in accordance with the law. 

II. Goodnight Should Be Afforded the Opportunity to Present Evidence to Address the 
Commission’s New “Continuous Barrier” Standard Announced for the First Time After the 
Hearing.  

If the Commission rejects Goodnight’s foregoing arguments regarding the impropriety of imposing 

its new single “continuous barrier” standard, then Goodnight should be afforded the opportunity to present 
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evidence at a rehearing addressing the Commission’s new, previously unannounced legal standard to 

avoid unfair prejudice to Goodnight.  

In response to the Commission’s determination that Goodnight failed to map a “continuous 

barrier” and did not present a model to refute potential future impairment, Goodnight engaged Geolex, 

Inc. to analyze its licensed 3D seismic data and the potential to use that data in a subsurface model. See 

Self-Affirmed Statement of Jasha Cultreri, attached as Exhibit 9; see also Self-Affirmed Statement of 

David A. White, P.G., attached as Exhibit 10.  

The 3D seismic survey data provide clear evidence supporting the conclusion that there is a lateral 

interval of confining strata separating Goodnight’s injection zone from overlying geologic intervals, which 

would prevent the vertical migration of injected fluids out of the approved San Andres formation injection 

interval. See Ex. 8 Cultreri, ¶ 16. Analysis and interpretation of available geophysical log data 

demonstrates that intervals of high acoustic impedance correspond to low porosity, vertically restrictive 

geologic strata, which are characterized by low porosity (0-3%) carbonates interbedded with tight fine-

grain siliciclastic deposits (i.e., silt, clay) that consistently overlay Goodnight’s injection interval. See Ex. 

9, White, P.G., ¶ 6. These confining strata are observed and confirmed in several wells within and around 

the EMSU area. Id. ¶ 7. Geolex also conducted geologic depth interval mapping that confirms and supports 

the lateral continuity of these geologic confining strata observed and demonstrated by 3D impedance 

attribute mapping. Id. Geolex’s analysis concludes that reservoir attributes identified and confirmed 

through geological and geophysical (i.e., 3D seismic data) analyses can be used effectively to model and 

further demonstrate the sealing capacity of local confining strata. Id. ¶ 8. With the shortness of time, 

however, subsurface modeling was not prepared; however, in the event the Commission grants 

Goodnight’s Application for Rehearing,19 such modeling could be prepared and presented to the 

Commission for consideration with sufficient time. 

 
19 Or allows for a limited rehearing under the newly imposed standard. 
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 Given the Commission’s sudden adoption of a previously unannounced standard that contravenes 

governing regulations and previous agency guidance, Goodnight respectfully requests the opportunity at 

a rehearing to present additional data and analyses using its licensed 3D seismic data, including subsurface 

modeling, to demonstrate the existence of a continuous confining zone across Goodnight’s injection area 

within the EMSU.  

III. The Commission’s Order Creates Constitutional Conflicts. 

The Commission’s Order creates constitutional conflicts in at least two ways. First, the Order 

unitizes public waters. The San Andres aquifer has no history of hydrocarbon production and has never 

been reasonably defined by primary production, as required under the Statutory Unitization Act. NMSA 

1978, § 70-7-1 through -21. The San Andres “was intended to be used initially for make-up water for 

water flooding operations for oil operations.” Order at ¶ 19 (describing provisions in the Unit Agreement). 

Based on the evidence presented at the hearing, the Commission concluded “there was insufficient 

evidence . . . to prove whether the ROZ is recoverable.” These findings, taken together, create an order 

that conflicts with the United States and New Mexico constitutions.  

First, unitizing an aquifer that has no proven recoverable hydrocarbons capable of being produced 

in paying quantities is prohibited by the New Mexico Constitution, which declares all underground waters 

of the state to belong to the public and thus are precluded from unitization. N.M. Const. Art. XVI, § 2; see 

also McBee v. Reynolds, 1965-NMSC-007, ¶14, 399 P.2d 110 (confirming that “waters of underground 

streams, channels, artesian basins, reservoirs and lakes, the boundaries of which may be reasonably 

ascertained, are public” and “included within the term ‘water’ as used in Art. XVI, §§ 1-3, of our 

Constitution.”).20  

 
20 Unitizing an aquifer that has no proven recoverable hydrocarbons also contravenes the express provisions of the 
Oil and Gas Act and the Statutory Unitization Act because each applies to and gives the Commission authority to 
only unitize formations with recoverable hydrocarbons capable of being produced in paying quantities. See, e.g., § 
70-7-1 through -21; § 70-2-12(B)(4). 
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Second, and similar to improperly unitizing public waters, until there is an actual finding that there 

are recoverable hydrocarbons in paying quantities within Goodnight’s San Andres disposal zone and an 

exhibited failure to confine injected fluids, the Commission’s Order constitutes an impermissible 

regulatory taking of both Goodnight’s property interest and the surface owners’ property interests in and 

to the pore space underlying the EMSU without just compensation under both the New Mexico 

Constitution as well as the Fifth Amendment. See U.S.Const. amend. V.; N.M. Const., Art. II, § 20. 

A. The Order’s Conclusion that there are no Recoverable Hydrocarbons in the San 
Andres Confirms it is an Aquifer Under the N.M. Constitution Not Subject to 
Unitization.  

The Order contains two findings that confirm inclusion of the San Andres aquifer within the 

EMSU’s unitized interval is legally invalid that require (1) its inclusion to be deemed void ab initio, and 

(2) the EMSU Order to be amended to exclude the San Andres from the EMSU. First, the Commission 

properly found that the San Andres was included within the unitized interval of the EMSU not because it 

was a producing oil zone that had been reasonably defined by primary production and properly subject to 

statutory unitization21 but as a source for makeup water for waterflooding operations. Order at ¶ 19. 

Second, the Commission found that hydrocarbons within the EMSU’s purported ROZ, including within 

Goodnight’s San Andres disposal zone, have not been proven to be recoverable. Order at III(D).22   

Notwithstanding these determinations, which each separately foreclose inclusion of the San 

Andres within the EMSU as a statutory unit, the Order reaffirms and perpetuates the Commission’s 

original legally invalid unitization of the San Andres aquifer within the EMSU. In so doing, the 

Commission mistakenly determined that “any debate over the exclusion of the San Andres would require 

notice to, and likely participation from, multiple additional parties,” ostensibly because the underlying 

Unit Agreement and Unit Operating Agreement include the BLM, State Land Office, and other working 

 
21 Goodnight incorporates by reference herein its arguments and authorities raised in its Renewed Motion for 
Judgment of Exclusion of San Andres Formation with EMSU, dated July 3, 2025. 
22 As important, the Commission did not find that hydrocarbons in the ROZ—in either the Grayburg or San 
Andres—can be recovered economically or in paying quantities. 
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interest owners. Order ¶¶ 71-73. The Commission did not cite legal authority in support of this 

determination. The Commission instead cited Empire’s arguments raised in its response to Goodnight’s 

renewed motion to exclude the San Andres from the EMSU’s Unitized Interval. See Order ¶ 72. The 

Commission’s conclusion that it cannot immediately act on this fundamental legal error is misplaced and 

erroneous for at least four reasons. See Order ¶ 73.  

First, as with all Commission and Division orders, jurisdiction over the EMSU Order—and all 

orders governing the EMSU—was retained by the Commission “for entry of such further orders as the 

Commission may deem necessary.” See, e.g., Ex. 5, Decretal ¶ 11. Because the EMSU is a creature of 

statute—created under and entirely subject to the authority of the Commission and the requirements of 

the Statutory Unitization Act—the Commission has a continuing obligation to determine whether further 

orders are necessary, including to cure legal defects to align the EMSU Order with New Mexico law, 

including the Statutory Unitization Act (the “Act”) and the New Mexico Constitution.  

The Act does not authorize the Commission to unitize formations or reservoirs that are not a “pool 

or part of [a] pool,” as defined. Id. § 70-7-7. In particular, the Act does not vest the Commission with 

authority to unitize non-hydrocarbon bearing formations, such as aquifers. An aquifer is not an oil and gas 

property, does not give rise to claims under the correlative rights doctrine, and is not subject to statutory 

unitization. Id. § 70-2-33(H) (providing that “correlative rights” are applicable only to oil and gas rights). 

As a non-hydrocarbon-bearing aquifer, the San Andres does not qualify for inclusion in a “pool.”  

Unitization of an aquifer, geologically distinct from a pool, is not “reasonably necessary” to protect the 

correlative rights of owners with an interest in the oil and gas minerals. § 70-2-11(A). As important, 

because the San Andres, as an aquifer, has never been “reasonably defined by development[,]”23 the 

 
23 To be considered “reasonably defined by development,” the proposed pool must have a history of primary 
recovery of oil and/or gas. §§ 70-7-1 & 70-7-5(B); see also 6 Williams & Meyers, OIL AND GAS LAW, § 913.8 
(“Only so much of a common source of supply as has been defined and determined to be productive of oil and gas 
by actual drilling operations may be so included within the unit area.”); see also Empire Exhibit I (West) at ¶ A.6 
(“No wells have produced from the San Andres at EMSU”); id. at Ex. I-4 (“no production was made from the San 
Andres interval”). 
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Commission lacked statutory authority to unitize it or include it within the definition of a pool. Id. at § 70-

7-5(B). The San Andres is not subject to unitization by the Commission for any purpose. 

Second, both the Unit Agreement and Unit Operating Agreement include, as they must, express 

provisions making them subject to and automatically consistent with subsequent, duly authorized 

Commission orders. See EMSU Unit Agreement, § 39 (providing that it “shall automatically be revised 

and/or amended” “to conform to the [Commission’s] order[.]”), attached as Exhibit 11. In particular, the 

parties to the Unit Agreement agreed in advance that both the Unit Agreement “and/or the Unit Operating 

Agreement shall be amended in any and all respects necessary to conform to the [Commission’s] order 

approving statutory unitization” and that “[a]ny and all” such amendments “shall be deemed to be hereby 

approved in writing by the parties hereto without any necessity for further approval by said parties[.]” Id. 

Similarly, the Unit Operating Agreement expressly provides that it is “subject to all valid laws . . . and 

orders of all regulatory bodies having jurisdiction . . . and to all other applicable federal, state, and local 

laws, ordinances, rules, regulations and orders; and any provision of this Agreement found to be contrary 

to or inconsistent with any such law, ordinance, rule, regulation or order shall be deemed modified 

accordingly[.]”  EMSU Unit Operating Agreement, Art. 21.1 (emphasis added), attached as Exhibit 12. 

Thus, no notice is required; the parties to the Unit Agreement and Unit Operating Agreement, including 

the BLM, State Land Office, and all Working Interest Owners, agreed in advance that the EMSU is subject 

to the Commission’s orders implementing the Statutory Unitization Act.  

Third, the parties to the Unit Agreement also agreed that Empire, as unit operator, has the right “to 

appear for or on behalf of any interested affected hereby before the . . . Division, and to appeal from any 

order issued under the rules and regulations of the . . . Division, or to apply for relief from any of said 

rules and regulations or in any proceedings relative to operations before the . . . Division[.]” Ex. 11, § 27. 

The parties have thus delegated to Empire the right to appear on their behalf at the Commission for all 

purposes. No notice is required to any other party.  
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Finally, the Unit Agreement and the Unit Operating Agreement, and all terms and provisions, are 

binding on all parties who executed and ratified them, including the BLM, State Land Office, and all 

Working Interest Owners. Ex. 11, § 27. Under federal law, a unit agreement “is a binding contract between 

the United States and the participating parties.” Rio de Viento, Inc., 153 IBLA 32, 38 (2000). Similarly, 

under New Mexico law, the Commissioner is bound by the terms of the agreements and has no discretion 

or authority to avoid its mandatory requirements. See NMSA 1978, § 19-10-54; see generally, 

ConocoPhillips Company v. Lyons, 2013-NMSC-009, 299 P.3d 844.  

Having executed the unit agreements, all parties are bound by their provisions, including the 

acknowledgement that the EMSU and the Unit Agreement and Unit Operating Agreement are governed 

by, subject to, and automatically amended to conform with Commission orders implementing the Statutory 

Unitization Act. The Commission has no basis to assert it is powerless to immediately effect the mandatory 

requirements of the Statutory Unitization Act or to issue orders necessary to comply with the New Mexico 

Constitution. 

The Commission’s refusal to act to exclude the San Andres aquifer from the EMSU establishes a 

clear basis for Goodnight to pursue a writ of mandamus to compel the Commission to (1) act in accordance 

with the express requirements of the Statutory Unitization Act; (2) amend Order No. R-7765 to comply 

with the Statutory Unitization Act; (3) restrain the Commission from encroaching on the authority and 

jurisdiction of the Office of the State Engineer by unitizing an aquifer with no proven recoverable 

hydrocarbons; and (4) challenge the constitutionality of the EMSU Order and the Commission’s Order. 

B. The Commission’s Order Constitutes a Regulatory Taking. 

The United States Constitution and the New Mexico Constitution guarantee that private property 

may not be taken without just compensation. U.S. Const. amend. V.; N.M. Const., Art. II, § 20. A 

regulatory taking occurs when the government regulates the use of private property but does not take title 

to it. Moongate Water Co. v. City of Las Cruces, 2013-NMSC-018, ¶ 18, 302 P.3d 405. In New Mexico, 

a regulation, or in this case a regulatory action, does not constitute a taking if it “(1) is reasonably related 
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to a proper purpose and (2) does not unreasonably deprive the property owner of all, or substantially all, 

of the beneficial use of his property.” Temple Baptist Church, Inc. v. City of Albuquerque, 1982- NMSC 

055, 646 P.2d 565. Under the Fifth Amendment, a taking by the government must be accompanied by 

adequate compensation, and in order to be compensable, the taking must impact some substantive aspect 

of the landowner’s use and enjoyment of his property. Santa Fe Pac. Tr., Inc. v. City of Albuquerque, 

2014-NMCA-093, ¶ 37, 335 P.3d 232; Manning v. Mining & Minerals Div. of the Energy, Minerals & 

Nat. Res. Dep’t, 2006-NMSC-027, ¶ 21, 144 P.3d 87. The Order constitutes a regulatory taking because 

it deprives Goodnight of its exclusive rights to use and enjoy the pore space it leased within the EMSU 

without just compensation. 

i. Goodnight, and the surface owners who leased their surface rights to 
Goodnight, have a constitutionally protected interest in the San Andres 
disposal pore space.  

The property taken by the Order is the pore space that third party surface owners leased to 

Goodnight through validly executed lease agreements. To establish a violation under the Constitution’s 

takings clause, Goodnight must demonstrate it has a property interest that is constitutionally protected. 

Phillips v. Wash. Legal Found., 524 U.S. 156, 164 (1998). Under New Mexico law, surface owners have 

a property interest in the pore space underlying their lands, and it may be conveyed to third parties in any 

of the same ways as real property. NMSA § 74-14-7(A), (D); see also Jones-Noland Drilling Co. v. Bixby, 

1929 NMSC 91, ¶ 11, 34 N.M. 413 (“The fee in the soil, except the oil and gas, remains in the lessor 

unincumbered with those rights of the lessee.”). Accordingly, when the landowners of the surface estate 

located within the EMSU executed lease agreements with Goodnight, each of them granted Goodnight 

the exclusive right to enter into and utilize that pore space. See Surface Lease, attached hereto as Exhibit 

13. 
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ii. The Order does not serve a proper purpose, and unreasonably deprives 
Goodnight and the Surface Owners of all beneficial use of the pore space under 
the lease agreements.  

The Order to suspend Goodnight’s injection is not “reasonably related to a proper purpose” for 

each of the reasons outlined in this Application. See supra at § I; infra at §§ IV-VII. Specifically, because 

the Order was issued without proper jurisdiction and primarily based on a new, improper standard, it 

cannot fulfill any proper purpose. Nor does it constitute a valid use of the police power because it does 

not protect correlative rights or prevent waste.  

The Order unreasonably deprives Goodnight of all, or substantially all, of the beneficial use of its 

property under the lease agreements, because it grants Empire the exclusive rights in and to the pore space 

validly leased by Goodnight. See Order at ¶¶ 40-41. The Order, as written, makes no findings that 

differentiate the portion of the San Andres that purportedly contains an ROZ from the portion of the San 

Andres that Goodnight utilizes for its operations, and therefore precludes Goodnight’s usage of the entirety 

of its pore space property interest. Because the Order prohibits Goodnight’s economically viable use of 

land, it constitutes a taking. Goodnight executed and paid for these lease agreements specifically for the 

use of the San Andres, and Goodnight has established extensive infrastructure to support its injection 

operations into the leased pore space in substantial reliance on its previously issued injection permits. See 

Goodnight Motion to Stay, Ex. A ¶ 12, attached as Exhibit 14. The Order thus deprives Goodnight of 

those tangible assets, as well as the profits Goodnight was earning and would have earned through its 

continued usage under the lease agreements. The Order entirely prevents Goodnight from receiving any 

economic benefit for its interest in the pore space. The Order also deprives the surface owners of their 

exclusive and existing right to lease their pore space for produced water disposal wells. Cf. Ex. 12, ¶ 13.1. 

The Order constitutes an unconstitutional regulatory taking in violation of the state and federal 

constitutions.  
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IV. The Commission’s Findings Do Not Support the Order. 

A. The Commission’s Determination that an ROZ Exists in Goodnight’s San Andres 
Disposal Zone is Not Supported by Substantial Evidence. 

The Commission commits that its ROZ finding rests “especially” on the analysis on the EMSU 679 

and the R.R. Bell #4 cores testified to by Dr. Lindsay. See Order ¶¶ 28-34. Based on that analysis, the 

Commission determined Empire adduced substantial evidence that an ROZ exists throughout the San 

Andres formation, apparently including within Goodnight’s San Andres disposal zone. However, while 

recognizing that the evidentiary record substantiates a distinction between Goodnight’s disposal zone in 

the Lower San Andres and the formations and reservoir above (see Order ¶ 51), the Order fails to identify 

substantial evidence in Finding Nos. 28-37 to support the Commission’s conclusion that an ROZ, as 

defined by Empire’s own experts, exists within Goodnight’s disposal zone. The evidence the Commission 

relied upon in reaching Finding Nos. 28-37 provides no evidence at all of oil saturations within 

Goodnight’s San Andres disposal zone and no evidence that oil saturations meet the 20% minimum 

threshold required to define an ROZ. Therefore, none of the findings recited in the Order support the 

conclusion that an ROZ, as defined by Empire’s own ROZ experts, exists below -652 feet subsea in the 

EMSU, let alone below the top of Goodnight’s confining zone at -672 feet subsea. See Ex. 2.  

Whether an ROZ exists in Goodnight’s San Andres disposal zone, let alone anywhere within the 

EMSU, was a core factual dispute of the multi-week hearing. Yet the Commission’s findings fail to 

articulate the location of a potential ROZ across the Grayburg or San Andres—a span of more than 1,700 

vertical feet. See, e.g., Empire Rebuttal Exhibit K-11. This is particularly problematic when Empire’s own 

ROZ experts testified that the thickest ROZ identified to date is in the Tall Cotton field, where the ROZ 

is no more than 400 feet thick, see Empire Table D-1,24 and their own petrophysics expert testified that he 

understood the Lower San Andres is an aquifer because the majority of the oil saturations he identified 

 
24 See also Trentham 2/27/25 Tr. 816:1-13 (not aware of any ROZs thicker than what is listed on Table D-1). 
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are closer to what Empire defines as the top of the San Andres, above the top of Goodnight’s confining 

zone at -672 feet subsea. Birkhead 2/26/25 Tr. 647:10-13; 647:14-676:11; 676:4-14; GNM FOF 126. 

When the sufficiency of the Commission’s findings in an order is at issue, or their substantial 

support is questioned, “the following must appear: (A) Findings of ultimate facts which are material to 

the issues . . . [and] (B) Sufficient findings to disclose the reasoning of the Commission in reaching its 

ultimate findings.” Fasken v. Oil Conservation Comm’n, 1975-NMSC-009, ¶ 8. “Administrative findings 

by an expert administrative commission should be sufficiently extensive to show the basis of the 

commission’s order.” Id. (citing Cont’l Oil Co, 1962-NMSC-062, ¶ 16). In the Commission’s Order, no 

findings of ultimate fact address in what interval over more than 1,700 vertical feet across the Grayburg 

and San Andres the potential ROZ is located. To the extent the Commission’s Order finds a potential ROZ 

across the entire 1,700 vertical feet of the EMSU, more than four times thicker than the thickest ROZ 

identified to date, then such a finding is not supported by substantial evidence and the Order’s findings 

are not sufficiently extensive to justify such a determination.  

Empire’s ROZ experts uniformly testified, and numerous publications spanning their respective 

careers cited throughout the record confirm, that an ROZ is defined as a zone containing oil saturations 

ranging from a minimum of 20% up to 40% or more, with oil saturations decreasing with depth.25 The 

deepest core available in the EMSU is the EMSU-679 core, which extends to a depth of -762 feet subsea. 

Empire Exhibit B-8; see also Ex. 2. The R.R. Bell #4 core extends to a depth of only -455 feet subsea. 

Empire Exhibit B-10; see also Ex. 2. The top of the confining interval that isolates Goodnight’s disposal 

zone from the reservoirs above starts at a depth of -672 feet subsea, which is more than 200 feet below 

the deepest cored interval with any evidence of core oil saturations in the R.R. Bell #4 —let alone oil 

saturations that average above 20%. See Goodnight Exhibit B-32; see also Ex. 2. The core oil saturations 

 
25 See, e.g., Lindsay 2/24/25 Tr. 25:16-19 (“What a residual oil zone would look like is, in a conventional core 
analysis, would be anything with 20 percent or greater percent oil would be considered a residual oil zone.”); Empire 
Ex. D at 3-4 (ROZs contain between 20-40% oil saturation); GN FOF 126; Lindsay 2/24/25 Tr. 192:8-10 (ROZ 
profile shows higher oil saturations decreasing to lower oil saturations); Empire Ex. C-1. 
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for the R.R. Bell #4 therefore provide no evidence at all of oil saturations within Goodnight’s San Andres 

disposal zone and no evidence that oil saturations meet the 20% minimum threshold required to define an 

ROZ. 

As to the EMSU-679 core, the deepest consecutive oil saturation measurements above 20% occur 

at -652 feet subsea. Empire Table B-4; McGuire Direct, GNM Ex. B ¶ 144, GN Ex. B-32 at p. 3; see also 

Ex. 2. Stated simply, there are no consecutive one-foot increments in the EMSU-679 core below -652 feet 

subsea with oil saturations above 20%, only two, one-foot increments with oil saturations 20% or higher 

below that depth (20.0% at 4,262-63 feet measured depth and 24.4% at 4,256-57 feet measured depth), 

and no oil saturations above 20% within Goodnight’s disposal interval below -762 feet subsea. Empire 

Table B-4 through B-8; Goodnight Ex. B-32 at pp. 2-3. That is 110 feet of cored interval with only two 

non-consecutive, one-foot increments with a measured core oil saturation above 20%—and none with 

20% oil saturations in Goodnight’s disposal zone. Id. The core oil saturation data for the EMSU-679 shows 

that a potential ROZ zone with oil saturations above 20% is limited to the reservoir above the top of 

Goodnight’s confining zone at -672 feet subsea. Empire Table B-1 through B-8; GN Ex. B-32 at pp. 2-3.  

Even the measured core oil saturations above the top of Goodnight’s identified confining 

interval—taking into account all available core oil saturations available within the EMSU—do not exceed 

20% on average, including through the entirety of EMSU’s main pay zone. Id.; Goodnight Ex. B-32 at 3. 

Because Empire’s experts define an ROZ as having conventional core oil saturations above 20% and a 

profile of decreasing oil saturations with depth, the core data provides no substantial evidence that there 

is an ROZ—or even a potential ROZ—below the top of Goodnight’s confining interval at -672 feet subsea. 

The average core oil saturation is approximately 18% at and above -672 feet subsea, but drops to 7.11% 

below -672 feet subsea. Goodnight Ex. B-32 at 3. Based on Empire’s own ROZ experts, there is no basis 

to conclude that average core oil saturations will increase above 20% below the base of the cored interval 

where the previous 110 feet reflect an average core oil saturation of only 7.11%. GN Ex. B-32; Empire 

Ex. C-1; Lindsay 2/24/25 Tr. 192:8-10; McGuire 5/19/25 Tr. 89:6-9 (“ROZs, by definition, have a 
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decreasing oil saturation, so it is unfounded to assume that oil saturations would be higher[.]”) Finding 

that there is a base of the ROZ at approximately -652 feet subsea is supported by the sales materials XTO 

presented to Empire at the time Empire acquired the EMSU that put the base of a potential ROZ at no 

deeper than -700 feet subsea. Empire Ex. A-5. No new or additional data has been acquired by Empire in 

the EMSU since XTO made that assessment to justify a different conclusion. GN FOF ¶¶ 26, 31. 

Therefore, none of the Order’s recited findings support the conclusion that an ROZ, as defined by Empire’s 

own ROZ experts, exists below -652 feet subsea in the EMSU,26 let alone below Goodnight’s confining 

zone at -672 feet subsea.  

For the same reasons, neither Finding No. 28 nor Finding No. 29 (or the cited testimony) support 

a conclusion that there is an ROZ below -672 feet subsea within Goodnight’s San Andres disposal zone. 

Dr. Lindsay’s testimony, cited in the Order, addresses only generally what he defines as the San Andres 

without identifying specific depths or oil saturations. But we know from the core data discussed above 

that saturations do not reach 20% in Goodnight’s disposal zone and, therefore, do not meet the threshold 

definition for an ROZ.  

Finding No. 30 identifies in Empire Exhibit B-7 specific oil saturations—most of which are above 

20%—at depths ranging from -643 feet subsea to -653 feet subsea, all of which are above the top of 

Goodnight’s confining zone at -672 feet and thus well above Goodnight’s disposal interval.  

Similarly, Finding No. 31, which relates solely to the R.R. Bell #4, describes oil saturations from 

-445 feet to -451 feet subsea that are all substantially shallower than the top Goodnight’s confining zone 

at -672 feet subsea. See Ex. 2. 

Finding No. 32 relies on testimony from Dr. Lindsay suggesting that oil staining at the base of the 

cores “indicates that oil saturations exist deeper into the San Andres”; however, that testimony is not 

supported by any direct evidence and the basis for his supposition contradicts Empire’s own experts’ 

 
26 Empire’s ROZ expert, Dr. Trentham, agreed with Goodnight’s placement of the base of a potential ROZ based 
on the EMSU-679 core data and a 20% oil saturation cutoff shown in Goodnight Exhibit B-32. See Goodnight Ex. 
B-39. 



 

 28 

definition of an ROZ as having decreasing oil saturations with depth. Lindsay 2/24/25 Tr. 192:8-10 (ROZ 

profile shows higher oil saturations decreasing to lower oil saturations); Empire Ex. C-1. Because the 

bottom 110 feet of the EMSU-679 core has an average oil saturation of only 7.11%, it is unreasonable to 

conclude—and there is no direct evidence to support finding—that there may be oil saturations above 

20% below that depth. McGuire, 5/19/25 Tr., 87:20-89:21; Goodnight Ex. B-32 at p. 3; Empire Table B-

4 through B-8. In addition, the Commission’s finding rests solely on Dr. Lindsay’s unsupported 

assumption that higher oil saturations will extend deeper than the base of the cored intervals. Not only 

does that contradict Empire’s own ROZ experts’ ROZ definition, including Dr. Lindsay’s definition of an 

ROZ, but Dr. Lindsay also contradicts that finding when he testified he does not know the oil saturations 

below the cored intervals: “We got the logs and then we got logs deeper in the section, but we don’t know 

the oil saturations. That’s the problem.” 2/24/25 Tr., 194:22-195:11; GN FOF 168. The Commission’s 

finding provides no substantial evidence to support the conclusion that there is an ROZ within Goodnight’s 

San Andres disposal zone below -672 feet subsea. 

Finding No. 34 concludes that well logs presented by Dr. Lindsay corroborate the core data, and 

refers to Empire Exhibits B-23, B-24, B-25, and B-26 as support. However, none of those exhibits show 

oil saturations within Goodnight’s disposal zone below -672 feet subsea. Empire Exhibit B-23 shows 

Empire’s pick for the top of the San Andres at -548 feet subsea and points to what Dr. Lindsay states is 

the “top and bottom of porous, oil-stained residual oil zone (ROZ) in the San Andres ROZ[,]” the base of 

which is depicted to be no deeper than 4,300 feet measured depth and thus does not show an ROZ 

extending into Goodnight’s disposal zone. See Goodnight Ex. B-32 at pp. 2-3. Because Exhibit B-23 

purports to show the bottom of the San Andres ROZ at a depth shallower than Goodnight’s San Andres 

disposal interval, it cannot serve as substantial evidence to conclude that there is an ROZ in Goodnight’s 

San Andres disposal zone. 
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Similarly, Empire Exhibits B-24 through B-26 all address the R.R. Bell #4 well log and show that the base 

of the cored interval is at -455 feet subsea, which is, again, substantially shallower than the top of 

Goodnight’s confining zone at -672 feet subsea. The well logs may corroborate the R.R. Bell #4 core data, 

but the deepest core saturation data is more than 200 feet above the top of Goodnight’s confining zone. 

These exhibits also provide no support for the conclusion that there is an ROZ within Goodnight’s San 

Andres disposal zone.  

As to Finding No. 35, while it is true that “Empire’s witnesses testified that a ROZ exists,” it is 

not true that they all testified that an ROZ exists within Goodnight’s San Andres disposal zone, which is 

below -672 feet subsea. Dr. Trentham testified that Empire has not “done enough analysis to solidify the 

argument about the existence of . . . potential recoverable ROZ in the San Andres[,]” and testified that he 

did not know if one existed in the Lower San Andres where Goodnight’s disposal zone is located. 

Trentham 2/27/25 Tr. 822:6-18; 829:18-22 (“. . . Q: But not [existing] in the Lower San Andres? A: Don’t 

know.”). Similarly, Mr. Melzer testified: “[W]e just know that it [an ROZ] is present for some thickness 

to where the core ended, but we do not know how deep it goes. Q. So you can’t tell below the core whether 

there is ROZ? A. Well, I’m not a skeptic of petrophysics, because I use it a lot. But by itself it is not 

enough to say that it is going to tell you where the ROZ is[.]” Melzer 2/27/25 Tr. 844:21-845:15. None of 

the testimony cited in the Commission’s Order from Mr. Marek addresses the Lower San Andres 

formation at all. See Marek 4/7/25 Tr. 122:6-10, 21-23. In fact, none of the testimony from any of Empire’s 

ROZ experts conveys more than mere speculation as to the existence of an ROZ below the core 
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measurements. The Order also cites testimony from Mr. Bailey and Mr. Birkhead based on their 

petrophysical and geologic interpretations—not direct evidence—that a potential ROZ extends to the base 

of the San Andres; however, that testimony is unreliable and cannot serve as substantial evidence for at 

least two reasons.  

First, Mr. Bailey and Mr. Birkhead’s analyses are entirely based on Mr. Birkhead’s petrophysical 

interpretations, (see, e.g., Bailey 2/25/25 Tr. 372:20-373:1) which Mr. Melzer stated “is not enough to say 

that it is going to tell you where the ROZ is[.]” Melzer 2/27/25 Tr. 844:21-845:15. Mr. Melzer was one of 

Empire’s key ROZ experts. Unlike Mr. Melzer, neither Mr. Bailey nor Mr. Birkhead are ROZ experts and 

are not competent, therefore, to opine on what may qualify as an ROZ. Bailey 2/25/25 Tr. 295:16-19; 

Birkhead 2/26/25 Tr. 570:6-12; 572:9-14.  

Second, Mr. Bailey and Mr. Birkhead’s testimony cannot serve as substantial evidence for the 

existence of an ROZ below the cored intervals because their analysis is unreliable, having excluded at 

least one-third of the core-calibrated data from their interpretation without any scientific justification. Mr. 

While Mr. Bailey testified that “all the wells [in their model] are quality checked based off that core 

calibration,” to get “the n points for the petrophysical model[,]” (Bailey 2/25/25 Tr., 414:6-13) and that 

“[w]e did not alter it [the core data] in any way[,]” (Bailey 2/25/25 Tr., 415:3-11; see GN FOF 153), in 

fact, their analysis excluded all core-calibrated oil saturations with an “n” value of 11 or above as “very 

suspicious” and relied instead on literature to determine a range of “n” values. Empire Cross Exhibit 7 at 

2; Birkhead 2/26/25 Tr., 643:18-644:12; GN FOF 152. This resulted in the elimination of about one-third 

of the uncorrected, core-calibrated oil saturation values from their analysis, adjusting the average oil 

saturation values in their analysis for the Grayburg from 16.2% to 17.2% and for the San Andres from 

14.34% to 19.5%. See Empire Cross Exhibit 7 at 3; GN FOF 152. That increased their average core oil 

saturations in the Grayburg by 6.17% and in the San Andres by 36%. Id.; see also GN FOF 152. As a 

result, their model predicted oil saturations reflecting movable oil in the water supply wells completed in 

the Lower San Andres that have never produced reported oil despite having produced more than 350 



 

 31 

million barrels of water. See GN FOF 42, 156; Bailey 2/25/25 Tr., 348:23-354:12 and 406:8-25. The 

unreliability of Mr. Bailey and Mr. Birkhead’s analytical approach is confirmed by the fact that their 

interpretation does not match the production history of the EMSU water supply wells. GN FOF 156. It is 

also confirmed by the fact that Mr. Birkhead’s data manipulations resulted in interpreted core oil 

saturations for his low-side case that, on average, were more than 100% above the actual core values. 

 

Finding Nos. 36 and 37 state that four of Goodnight’s witnesses agreed that an ROZ exists but 

interprets their cited testimony out of context and fails to recognize that all Goodnight witnesses 

affirmatively testified that any potential ROZ is limited to intervals above Goodnight’s San Andres 

disposal zone. Dr. Davidson testified that “there’s indications there’s one [ROZ] in the Upper San Andres 

above what I call the gamma ray marker” (see 04/21/25 Tr. 234:3-5) but clarified he does not believe an 

ROZ exists in the Lower San Andres formation, which is most likely an abandoned oil migration pathway. 

See, e.g., Davidson 4/21/25 Tr. 243:21-244:2; 244:22-245:9. Dr. Lake merely qualified his testimony to 

agree with Dr. Davidson’s petrophysical assessment that an ROZ might exist in the lower Grayburg and 

Upper San Andres but otherwise maintained that no ROZ exists in Goodnight’s disposal zone. Lake 

04/24/25 Tr. 223:4-21; 177:20-24. Mr. Knights testified no ROZ exists below -500 feet subsea—well 

above the top of the confining interval at -672 feet subsea isolating Goodnight’s San Andres disposal zone. 

Knights 4/22/25 Tr. 27:3-21. Mr. Tomastik testified that he had “not done any studies” on an ROZ and 

stated only “there might be an ROZ in the San Andres directly below the base of the Grayburg[,]” 

Knights Sur-Rebuttal Fig. 5 showing the 
effect on Mr. Birkhead’s oil saturation 
interpretation by excluding core data 
from his analysis that results in a 
substantial overestimation of oil 
saturations, especially at depth. 
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(Tomastik 04/25/25 Tr. 104:19-21), but affirmatively testified he did not believe one existed in 

Goodnight’s disposal zone. Tomastik 04/25/25 Tr. 105:3-7.  

B. The Commission’s Finding that There is Potential Future Impairment of Correlative 
Rights or Waste is Not Based on Substantial Evidence. 

The Commission found that Empire adduced substantial evidence of the possibility of future 

impairment of correlative rights or waste in the EMSU. Order III(A) ¶¶ 43-49. That conclusion is not 

based on substantial evidence. And because the Commission’s finding on possible future waste or 

impairment conflicts with its finding that there is no current waste or impairment (Order III(C) ¶¶ 54-56), 

the Commission has not provided sufficient explanation regarding what conditions are expected to change 

from the present that could give rise to possible future impairment or waste.  

The Commission found that “‘[t]he strongest evidence’ for no communication between the San 

Andres and Grayburg ‘is material balance, which is volumes and pressure.’” Order ¶ 56. Notwithstanding 

this finding, the Commission’s findings about possible future communication rest on Dr. Lindsay’s 

fracture study and Dr. Buchwalter’s model simulation. See Order ¶¶ 43-48. Neither provides substantial 

evidence for future harm or waste and neither provides an explanation about what conditions might change 

that could lead to future impairment or waste. 

The Order specifically relies on the finding that Dr. Lindsay’s fracture study shows 129 vertical 

fractures in the upper 36 feet of what Empire defines as the San Andres. Order ¶ 46. The Commission 

concluded that “[t]his could lead to communication between the Grayburg and the San Andres.” Id. 

Fundamentally, Dr. Lindsay’s fracture study cannot be substantial evidence of possible future 

communication because the fracture study that he relies on does not extend into or through Goodnight’s 

identified confining zone. The deepest rock analyzed for fractures by Dr. Lindsay in the EMSU-679 core 

are no deeper than 4,180 feet, about 88 feet above the confining zone that starts at 4,268 feet isolating the 

Grayburg from Goodnight’s disposal zone. Lindsay 4/24/25 Tr. 154:20-155:4; Lindsay Rebuttal., Ex. J. 

at 8 (“The remainder of the EMSU-679 cored interval . . . from 4180’ to 4258’ (178’ total) were not 

oriented and were not included in the fracture study.” (emphasis added)); McGuire Direct, Ex. B ¶¶ 



 

 33 

126-128; GNM Ex. B-27 (showing measured depths and location of Goodnight’s confining zone in the 

core); Knights Rebuttal, Ex. E at 4; Tomastik Rebuttal, Ex C. ¶ 19; Davidson Direct, Ex. D, Appx. B (679 

well showing GNM San Andres top); GN FOF No. 64.  

 

Moreover, the largest vertical fractures observed in Dr. Lindsay’s fracture study were only three feet in 

length, which is not nearly long enough to connect to Goodnight’s disposal zone nearly 90 feet below. GN 

FOF 65. The fact that Dr. Lindsay’s testimony fails to explain how communication could occur through 

fractures across Goodnight’s confining interval nearly 90 feet below the deepest rock analyzed in his 

fracture study is not surprising. He testified that he never reviewed Goodnight’s testimony or exhibits and 

did not know where Goodnight’s disposal zone interval was located or at what depth Goodnight had 

identified a confining zone. See GN FOF 63.  

To the extent the Commission relies on Dr. Lindsay’s testimony that dolomite in the San Andres 

is brittle and therefore may have vertical fractures, this testimony also provides no substantial evidence. 

See Order ¶ 53. Dr. Lindsay’s generalized testimony is mere supposition and not supported by any 

scientific methodology, let alone direct or indirect evidence of communication or fractures.27 It is also 

 
27 Dr. Lindsay’s testimony is also contradicted by his own 2014 dissertation when he wrote there is a “reservoir 
seal” establishing different pressure regimes between the Grayburg and San Andres and points to no new data or 
evidence that would justify a different conclusion today. 
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directly contradicted by the Commission’s finding that there is no current communication between the 

San Andres and Grayburg based on direct evidence of injection volumes and pressures. See Order ¶ 56. If 

there are fractures in the San Andres that could lead to future communication between the Grayburg and 

San Andres, as the Commission found, the Commission provided no explanation from the evidentiary 

record for why communication has not been observed to date after more than 60 years of injection into 

the San Andres. See Order ¶¶ 14-15 (finding that from discovery of the field in 1929 to the present there 

has been injection for disposal into the San Andres); id. ¶¶ 54-56 (finding no evidence of communication 

to date). Nor has the Commission provided an explanation based on the evidence for what it expects may 

change in the future that would possibly result in communication when no communication has been 

observed to date. Stated simply, Commission Finding Nos. 43-46 provide no substantial evidence for a 

conclusion that future communication resulting in impairment or waste is possible. 

Nor can Dr. Buchwalter’s model provide substantial evidence for the Commission’s findings. The 

model is fundamentally unreliable and speculative because it does not account for substantial volumes of 

water produced from and injected into the San Andres over the timeframe of the model. As Dr. Buchwalter 

admitted, he did not confirm the validity or accuracy of the data or input ranges provided by Empire for 

his model. Buchwalter 2/28/25 Tr. 919:6-914:15; 1050:10-18. Dr. Buchwalter also admitted that if all 

water supply wells and withdrawal volumes were included in the model that had been left out, the model 

“would never work, not even close.” Buchwalter 2/28/25 Tr. 1027:4-7, 1026:18-1027:7, 1024:19-25, 

1025:1-1026:5; 1108:15-19; GN Ex. B-19. This admission alone renders Dr. Buchwalter’s analysis 

useless. Similarly, based on the exclusion of substantial volumes of nearby disposal wells, Dr. Buchwalter 

testified “[Y]ou’re not going to come up with the pressure in the San Andres in 1986 and currently if you 

put in all these wells. So that is real data that needs to be matched.” Buchwalter 4/28/25 Tr. 1031:4-21; 

1032:2-15; 1034:10-20; 1035:17-1036:14; 1108:15-19. Dr. Buchwalter’s model never matched that data 

because it was not included, making his model, and the conclusions he drew from it, unreliable and invalid.  
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Proof that Dr. Buchwalter’s model is unreliable and invalid is demonstrated by its inability to even 

reasonably predict simple volumes and pressure responses. For example, his model predicts that 23,000-

24,000 barrels of water per day are currently moving into the Grayburg in the EMSU as a result of 

Goodnight’s San Andres injection, but actual water production data shows the EMSU is consistently 

injecting about 70,000 barrels of water per day and producing about 70,000 barrels per day from the 

Grayburg. This data shows that the predicted response in water production from the alleged influx of more 

than 20,000 barrels per day into the Grayburg does not exist. GN FOF 103(i). Similarly, the model predicts 

that for every 1 million barrels of water Goodnight injects into the San Andres, San Andres pressure will 

increase by about 4 psi; however, bottom-hole shut-in pressure data shows that after 39.3 million barrels 

were injected through Goodnight’s ten disposal wells over a nine-month period the pressure actually 

increased only about 0.25 psi per million barrels injected. McGuire 5/19/25 Tr. 73:10-74:9; Knights 

4/22/25 Tr. 213:6-214:5; 214:14-15; McBeath Supplemental, Ex. F ¶¶ 8-9; GN FOF 103(i). Actual data 

shows Dr. Buchwalter’s model predictions are orders of magnitude off. His model is wildly unreliable and 

provides no basis for substantial evidence. 

The Commission’s conclusion that “the model shows to a reasonable degree that water is moving 

from the San Andres into the Grayburg” is not substantiated by any direct evidence in the record—the 

Commission merely cites to Empire’s closing brief and a single line in Dr. Buchwalter’s testimony in 

support of this conclusion where he states he does not see how water could not be migrating from the San 

Andres into the Grayburg but includes no basis for the opinion. See Order ¶ 47 (citing Buchwalter TR. 

2/27/25 at 766:11). Empire’s closing brief is argument of counsel, not evidence and cannot, therefore, 

serve as substantial evidence. “The mere assertions and arguments of counsel are not evidence.” Garcia 

v. Garcia, 2010-NMC-14, ¶ 75 (citing Muse v. Muse, 2009-NMCA-3, ¶ 51); see also Henning v. Rounds, 

2007-NMCA-139, ¶ 2 (“[A]rguments of counsel are not evidence.”); G & G Servs., Inc. v. Agora 

Syndicate, Inc., 2000-NMCA-3, ¶ 51; Fitzsimmons v. Fitzsimmons, 1986-NMCA-029, ¶ 25 (“[C]ounsel’s 

beliefs and statements cannot be considered as evidence.”). The Commission’s conclusion is further 
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contradicted by the record evidence and the Commission’s own subsequent findings that “Empire has not 

identified production data from any particular well within the EMSU that shows evidence of impacts from 

Goodnight’s disposal operations in its production or operation[,]” (Order ¶ 55), and the that there is “no 

communication between the San Andres and Grayburg” based on the material balance evidence of 

“volumes and pressure.” Order ¶ 56 (emphasis added).  

The Commission’s findings do not support with substantial evidence the conclusion that there is 

the possibility of future impairment of correlative rights or waste in the EMSU.  

C. The Commission’s Order is not Based on Substantial Evidence to the Extent it 
Suspends Goodnight’s Injection Before Commencement of a CO2 Pilot Project. 

The Order states that to “provide Empire the opportunity to establish a CO2 EOR pilot project 

within a period of 3 years” it denies Goodnight’s five new proposed injection wells, denies the request to 

increase the injection rate in Case No. 23775, and suspends Goodnight’s existing injection wells within 

the EMSU (i.e., Dawson, Banks, Sosa, and Ryno) but leaves implementation of suspension of injection to 

the Division. See Order at Decretal pp. 12-13. 

Under the Order’s findings, however, there is no evidentiary basis to suspend or shut in 

Goodnight’s active injection in its four wells until Empire commences injection through a CO2 EOR pilot 

project and only if it specifically targets Goodnight’s disposal zone. The only basis the Order provides for 

suspending Goodnight’s injection is that it will allegedly interfere with a CO2 EOR flood and its 

economics. Order ¶ 40. Specifically, the Order states, quoting directly from Empire’s engineering witness, 

that “to perform a successful CO2 flood EOR project, the injection of CO2 and water must be monitored 

closely and adjustments made based upon design.” Id. For that reason, the Order concludes—quoting 

again directly from Empire’s engineering witness—“Goodnight’s SWD wells cannot dispose of water 

when Empire’s active CO2 flood is being performed without adversely effecting economics.” Id. 

(emphasis added). Rejecting Empire’s argument that immediate shut in of Goodnight’s wells is necessary 

or intended, the Commission declined to extend its conclusions to include the very next sentence of 
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Empire’s engineering witness testimony: “To prevent further damage caused by these wells, they should 

be shut in immediately.” Compare Order ¶ 40 with Empire Ex. I at 12, ¶ 44. 

 The Commission mistakenly concludes that Goodnight’s six applications must be denied because 

injection of produced water “conflicts with Empire’s exclusive rights to extract oil in the EMSU and 

approval would contradict the responsibility of the Commission to prevent drowning by water of any 

stratum capable of producing oil.” Order ¶ 40. As discussed below, the Commission’s conclusion that 

Empire has exclusive rights to develop the ROZ in the EMSU under Order No. R-7765 is erroneous. 

Similarly, its conclusion that injection in the San Andres disposal zone contradicts the Commission’s 

responsibility to prevent drowning by water of any stratum capable of producing oil is also legally 

erroneous and not supported by substantial evidence.  

Under the Oil and Gas Act, the Commission’s authority is limited to protecting strata that are 

capable of “producing oil or gas or both oil and gas in paying quantities[.]” NMSA § 70-2-12 (emphasis 

added). The Commission substantially misstates its regulatory obligation by excluding the statutory 

language requiring protectable strata to have hydrocarbons that are recoverable and economic. More than 

that, the Commission subsequently finds that Empire has not established the ROZ it targets in either the 

Grayburg or San Andres are actually recoverable (Order III(D) ¶¶ 57-60) and has made no finding that 

the purported ROZ is recoverable in “in paying quantities,” as required. See also Order No. R-7637 at 2, 

¶ 6 (finding that injection of “produced water into the proposed disposal interval will not cause the 

premature drowning by water of any zone capable of producing commercial quantities of oil and gas in 

the area”). Without both findings—supported by substantial evidence—the Commission has no basis to 

deny Goodnight’s applications or to suspend Goodnight’s injection, especially not before Empire has an 

approved CO2 pilot project that targets the San Andres disposal zone and actually commences injection. 

The conclusion that approving Goodnight’s applications “will contradict the responsibility of the 

Commission to prevent drowning by water of any stratum capable of producing oil” is equally unsupported 

by substantial evidence to the extent it was intended to address existing EMSU production in the 
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Grayburg.. The Commission found that Goodnight’s injection is not currently impairing Empire’s 

correlative rights in the Grayburg because there is substantial evidence showing “no communication 

between the San Andres and Grayburg[.]” Order ¶ 56. 

Finally, as Empire’s engineering witness admitted, ROZ hydrocarbons are immobile and 

mobilized only through injection of CO2. West 4/10/25 Tr. 86:3-6; see also Birkhead 2/26/25 Tr. 552:13-

18. Goodnight’s continued injection will have no adverse impact on Empire’s proposed CO2 flood 

operations. See, e.g., Davidson 4/21/25 Tr. 256:3-20 (“[T]he fact that it’s an ROZ and the oil is not 

mobile . . . the injection is not moving the oil anywhere.”); GN FOF 116-123. 

The Order provides no substantial evidence for suspending Goodnight’s injection before Empire 

obtains approval for a CO2 pilot project and commences CO2 injection flood operations.  

D. The Commission’s Conclusion that Goodnight Did Not Prove Existence of a 
“Continuous Barrier” is Not Based on Substantial Evidence. 

Notwithstanding the improper imposition of a new “continuous barrier” standard (discussed supra 

§ I(A), the Commission found that Goodnight failed to adduce substantial evidence of a single continuous 

barrier between the Grayburg and San Andres across the entire 14,000 acres of the EMSU and, therefore, 

did not refute the potential for future correlative rights impairment or waste. Order III(B).  

Contrary to the Commission’s findings, Goodnight’s witness, Mr. McGuire, did map a confining 

zone in the lower Grayburg and Upper San Andres across the extent of and directly overlying Goodnight’s 

injection area within the EMSU. Goodnight Exhibit B-9 depicts a continuous confining zone that is 

correlated across all well logs and the injection area isolating Goodnight’s disposal interval from the 

overlying Grayburg producing interval. See Goodnight Ex. B-9, attached as Exhibit 15. Specifically, it 

shows a confining zone that limits the upward migration of fluids between all four existing disposal wells 

(Banks, Sosa, Dawson, and Ryno) and the overlying Grayburg producing interval that is correlated across 

the entire injection area, including the EMSU-460 and EMSU-462. Id. In support of its conclusion that 

Goodnight failed to establish a continuous barrier, the Commission improperly relies on Empire’s closing 

brief, not on evidence in the record. See Order ¶ 52a-f; Garcia v. Garcia, 2010-NMC-14, ¶ 75 (“The mere 
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assertions and arguments of counsel are not evidence.”). Arguments of counsel are not substantial 

evidence, especially given Goodnight’s contrary evidence identifying a continuous confining zone.  

E. The Commission’s Order Requiring Proof of a Single “Continuous Barrier” Across 
the Entire EMSU is not Based on Substantial Evidence. 

The Order concludes that Goodnight failed to establish a single continuous barrier “that was 

radially/laterally mappable . . . across the 14,000+ acres of the EMSU.” Order III(B) ¶ 52f (citing to 

Empire Closing Brief, at 17). In addition to relying on the argument of Empire’s counsel rather than record 

evidence, the Commission’s conclusion that Goodnight is required to map a continuous barrier across the 

EMSU is not supported by substantial evidence. Nowhere does the Commission provide a legal or factual 

basis for imposing a continuous barrier requirement across more than 14,000 acres.  

As noted above, the Commission did not require a similar showing of a single continuous barrier 

overlying the EMSU’s Grayburg waterflood injection in 1984. Nor is such a showing required for Class 

II injection approvals. Only for purposes of Class I hazardous waste injection is proof required that a 

confining zone be “laterally continuous and free of transecting, transmissive faults or fractures” and then 

it is necessary to show only over an area sufficient to prevent movement of fluids into ground water. See 

20.6.2.5352(C)(2) NMAC. See, supra, § I(E). The Order provides no legal or factual basis supported by 

substantial evidence to justify imposing a Class I hazardous waste standard requiring proof of a “laterally 

continuous” confining zone or the conclusion that Goodnight’s injection will extend across 14,000+ acres.  

V. The Commission Lacks Authority to Enter the Order Absent a Finding of Recoverable 
Hydrocarbons and Impairment of Correlative Rights.  

The Commission lacks jurisdiction to order Goodnight to suspend its disposal operations without 

finding that such action is necessary to prevent waste or protect correlative rights. Such findings are 

necessary prerequisites to the validity of the Order because those findings are foundations to the 

Commission’s authority to act. “[A]n order which failed to include a finding of the jurisdictional fact upon 

which its issuance is conditioned by the legislature” is invalid and void. See Cont’l Oil Co. v. Oil 

Conservation Comm’n, 1962-NMSC-062, ¶ 16, 373 P.2d 809 (quoting Hunter v. Hussey, 90 So.2d 429, 
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441 (La. App. 1956)). The Commission’s authority is conveyed through statute and is bound by the 

contents of those statutes. NMSA 1978, § 70-2-11; see Cont’l Oil Co., 1962-NMSC-062, ¶ 11. In addition, 

“[t]he Commission cannot grant equitable remedies[.]” AA Oilfield Serv. v. N.M. State Corp. Comm’n, 

1994-NMSC-085, ¶ 18, 881 P.2d 18. The Commission’s legislative purpose is to prevent waste and protect 

correlative rights, but before that purpose can be fulfilled, there must be a showing of recoverability. 

NMSA 1978, § 70-2-3 (defining waste in relation to “the total quantity of crude petroleum oil or natural 

gas ultimately recovered.”). The Order is invalid because it seeks to enjoin Goodnight’s duly authorized 

injection without a requisite finding that doing so is necessary to prevent the waste of recoverable 

hydrocarbons.28 The Commission properly found that Empire failed to prove that hydrocarbons within the 

alleged ROZ (which included Goodnight’s San Andres disposal zone) are recoverable. Order III(D). This 

finding alone renders the Order suspending Goodnight’s injection void. Cont’l Oil Co., 1962-NMSC-062, 

¶ 16.  

The Order instead purports to protect against the “possibility” of future waste or impairment where 

there has not yet been a showing that the alleged reserves to be protected are even recoverable, economic, 

or that injection from Goodnight’s disposal has or will impair recovery in either the Grayburg or San 

Andres. Order at III(C). The Commission found only that there was a “potential for FUTURE impairment 

or waste in the EMSU” but, as discussed above, that finding is premised on an invalid evidentiary standard 

that improperly shifted the burden of proof from Empire to Goodnight. Order III(B) (emphasis retained). 

See supra at § I(B).  

These compounded potentialities—contingent, first, on proof of recoverability and, second, on 

potential future impairment of the Grayburg and San Andres from Goodnight’s injection, which is itself 

contingent on proof of future loss of confinement of injection fluids from the disposal zone—make the 

 
28 This jurisdictional fact distinguishes Order No. R-24004 from the holding in Grace v. Oil Conservation Comm’n 
of N.M., 1975-NMSC-001, ¶ 11, 531 P.2d 939 and Cont’l Oil Co. v. Oil Conservation Comm’n, 1962-NMSC-062, 
¶ 11, 373 P.2d 809 where there was no dispute as to the recoverability of the oil or gas at issue or the Commission’s 
jurisdictional authority to enter an order. 
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Commission’s Order to suspend Goodnight’s permits and injection an ultra vires act, outside the 

Commission’s statutory jurisdiction to prevent waste and protect correlative rights and contrary to 

Commission’s governing authorities. At a minimum, this aspect of the Order is arbitrary and capricious 

and not in accordance with the law because the findings necessary to suspend and shut in Goodnight’s 

injection are completely lacking. See NMSA 1978, § 39-3-1.1.  

VI. The Order Erroneously Expands Empire’s Authority Under Order No. R-7765. 

The Commission denied Goodnight’s applications and suspended its existing injection operations 

within the EMSU partly based on a flawed construction of the Commission’s prior orders and authority 

under the Statutory Unitization Act (the “Act”). According to the Commission, it denied Goodnight’s 

applications and suspended its existing injection, in part, because “Empire has the exclusive rights to 

produce the ROZ in the EMSU” based on the EMSU Order. Order II(A). The Commission’s 

misapprehension of the EMSU Order and its overarching statutory powers led the Commission to 

erroneously conclude the Commission granted Empire the exclusive rights to produce any ROZ in the 

EMSU and that Empire has broad discretion to decide how best to extract hydrocarbons from the EMSU. 

Order II(A) ¶¶ 14-27. The Commission’s Order exceeds the limited authority carefully articulated and 

conveyed through the EMSU Order, which unitized the EMSU only for purposes of secondary recovery 

through waterflood operations, and otherwise substantially circumscribes Empire’s authority and 

discretion. It was error, therefore, for the Commission to have denied Goodnight’s applications on the 

basis that the EMSU Order granted Empire exclusive rights to produce an ROZ or to decide how best to 

produce oil in the EMSU.  

In 1984, Empire’s predecessor, Gulf, asked the Commission to create the EMSU for the explicit 

purpose of conducting “a waterflood project for the secondary recovery of oil and associated gas, 

condensate, and all associated liquifiable hydrocarbons within and to be produced from the proposed unit 

area.” Ex. 5, ¶ 14. To assist the Commission in evaluating Gulf’s proposal, owners within the EMSU 

formed a technical committee that “evaluate[d] aspects of unitization and operation of the proposed 
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secondary recovery operation (waterflood).” Id. at ¶ 15. Relying on the technical committee’s conclusions, 

the Commission authorized Gulf’s proposal and granted it authority “to institute a secondary recovery 

project for the recovery or oil and all associated and constituent liquid or liquified hydrocarbons within 

the unit area.” Id. at Decretal ¶ 4 (emphasis added). Gulf did not request authority to conduct a carbon 

dioxide flood; the technical committee did not evaluate the operation of a carbon dioxide flood; and the 

Commission did not authorize Gulf to operate a carbon dioxide flood. The EMSU Order authorized 

statutory unitization only for the purpose of conducting secondary waterflood operations. See id. at ¶ 4. 

Moreover, the Commission’s conclusion that under the EMSU Order “Empire has the exclusive rights to 

decide how to best extract oil in the EMSU” contravenes the limited authorizations granted under the 

express terms of that order. Empire currently has no right to conduct a carbon dioxide flood under the 

EMSU Order, the Statutory Unitization Act, or under any other order issued by the Commission. Empire 

must apply for separate, additional approval to amend the EMSU Order to expand its authority under the 

Statutory Unitization Act to include carbon dioxide flooding as a method of operations to recover the 

alleged ROZ within the EMSU, in addition to obtaining separate Class II UIC approval to inject carbon 

dioxide for enhanced oil recovery. And, as expressly stated in the Unit Agreement and Unit Operating 

Agreement, which are incorporated by reference into the EMSU Order, Empire explicitly lacks authority 

to implement a method of enhanced oil recovery operations in the EMSU different than what was 

expressly approved by the parties to those agreements and authorized by the Commission. 

A. The EMSU Order Does Not Grant Authority for a CO2 Flooding Project. 

Under the Act, as a requirement for unitization, an applicant must specify the type of operations 

the applicant will implement to explore and produce unitized substances. See NMSA § 70-7-5(C). 

Applicants must also establish that “the estimated additional costs, if any, of conducting such operations 

will not exceed the estimated value of the additional oil and gas so recovered plus a reasonable profit.” 

§ 70-7-6(A)(3). Similarly, the Commission is required to find that the specified “unitized method of 

operations as applied” to the unitized “pool or portion thereof is feasible, will prevent waste and will result 
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with reasonable probability in the increased recovery of substantially more oil and gas from the pool or 

unitized portion thereof than would otherwise be recovered.” § 70-7-6(A)(2). Based on the Act’s 

requirements, the Commission authorized only secondary recovery through waterflood operations in the 

EMSU. 

In granting Empire’s predecessor authority for secondary recovery operations, the Commission 

made numerous predicate findings necessary under the Act to authorize waterflood operations—and only 

waterflood operations—to be conducted within the EMSU. For example, the Commission found the 

proposed “‘unitized formation’ will include the entire oil column under the unit area permitting the 

efficient and effective recovery of secondary oil therefrom.” Ex. 5 at ¶ 10 (emphasis added); see also Id. 

at ¶ 14 (finding unit operations are for purposes of instituting a “waterflood project for the secondary 

recovery of oil”). It found that the “unitized management, operation, and further development of the unit, 

as proposed, is reasonable and necessary to effectively and efficiently carry on secondary recovery 

operations and will substantially increase the ultimate recovery of oil and gas from the unitized 

formations.” Id. at ¶ 18 (emphasis added). The Commission found “The proposed unitized method of 

operation applied to the Unit Area is feasible and will result with reasonable probability in the increased 

recovery of substantially more oil from the unitized portion of the pool than would otherwise be recovered 

without unitization.” Id. at ¶ 19 (emphasis added). The Commission also determined the “estimated 

additional investment costs of the proposed operations,” including capital costs necessary to institute the 

waterflood operations, will not exceed the value of the additional oil obtained plus a reasonable profit. Id. 

at ¶¶ 20-22 (emphasis added). 

In issuing the Order, however, the Commission impermissibly expanded Empire’s authority and 

erroneously determined that Empire has the exclusive right to decide how best to extract oil in the EMSU 

and to produce the alleged ROZ pursuant to the EMSU Order. Order II(A). The EMSU Order never 

authorized CO2 flood operations in the EMSU or any other type of enhanced oil recovery operation 

necessary to produce an ROZ—it was expressly limited to secondary recovery operations through 
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waterflooding. Nor did the Commission make findings necessary to authorize CO2 flood operations in the 

EMSU. The profitability of Empire’s proposed San Andres CO2 flood—including capital costs—was 

never presented to the Commission, and still has not been presented, as required. See § 70-7-6(A)(2)-(3). 

The Commission has never found that a San Andres CO2 flood would be profitable, as required. See Ex. 

5, ¶ 22.29 The Commission therefore has erroneously expanded Empire’s rights and authority regarding 

CO2 flood operations in the EMSU beyond the approved secondary recovery operations before the 

necessary showings have been made and before any such necessary authority has been issued under the 

requirements of the Act and the UIC permitting program. Accordingly, the Order is in direct contravention 

of the Act, the Division’s UIC permitting requirements, U.S. EPA’s primacy authority, and the EMSU 

Order, which expressly limits approved operations to secondary recovery through waterflood operations. 

B. The EMSU Order Did Not Grant Empire Exclusive Rights to “Decide How to Best 
Extract Oil in the EMSU.” 

Without citation to specific authorization in the EMSU Order, or the Statutory Unitization Act, the 

Commission erroneously concluded that “Empire has the exclusive rights to decide how to best extract oil 

in the EMSU.” Order ¶ 27. In apparent substantial reliance on Section 10 of the Unit Agreement, however, 

the Commission misconstrued the Unit Agreement as conveying, through the EMSU Order, broad 

authority for Empire to act in its discretion within the EMSU. But construction of Section 10 must be 

evaluated as a whole and in context with governing law, including the limitations imposed by the EMSU 

Order. When read together with key provisions in the Unit Agreement and Unit Operating Agreement, the 

EMSU Order does not grant Empire “exclusive rights to decide how best to extract oil in the EMSU”; 

instead, it substantially constrains Empire’s authorized operations to only what has been approved—

secondary recovery through waterflood injection.  

 
29 Limiting finding of profitability to proposed waterflood operations. See also Ex. 1, OCC Case No. 8397-8399 Tr. 
76:4-77:10, 105:11-107:5, 109:13-110:16 (outlining waterflood profitability analysis); id. at 224:22-25 (EMSU 
waterflood is limited to the Grayburg and Lower Penrose and excludes San Andres); id. at 214:23-215:1 (San 
Andres formation is a non-productive water source); Ex. 2 at 3; Ex. 3; Ex. 4. 
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First, the Unit Agreement and Unit Operating Agreement, while incorporated by reference into the 

EMSU Order, are also expressly subject to the limitations imposed by the EMSU Order, as they must be, 

because the EMSU is a statutory creation, its ultimate existence and operation is completely subject to the 

provisions and requirements of the Statutory Unitization Act and the Commission’s orders. See Ex. 11, § 

39 (incorporating provisions to “automatically” revise the Agreement “in any and all respects necessary 

to conform” to the Commission’s orders affecting statutory unitization); Ex. 12, Art. 21.1 (making the 

agreement “subject to all valid laws and valid rules, regulations and orders of all regulatory bodies having 

jurisdiction and to all other applicable federal, state, and local laws, ordinances, rules, regulations and 

orders; and any provision of this Agreement found to be contrary to or inconsistent with any such law, 

ordinance, rule, regulation or order shall be deemed modified accordingly”) (emphasis added). In addition, 

the Commission retains continuing jurisdiction over the EMSU Order “for entry of such further orders as 

the Commission may deem necessary.” See, e.g., Ex. 5, Decretal ¶ 11. Accordingly, the EMSU Order 

constrains and limits Empire’s authority to operate the EMSU to only the method of operations 

approved—which is secondary recovery through waterflood operations. See, supra, § VI(A).  

Second, under Section 6 of the Unit Agreement, Gulf is designated unit operator “for the operation, 

development, and production of Unitized Substances, as herein provided.” Ex. 11, § 6 (emphasis added). 

Because the Unit Agreement is modified and amended to conform to the EMSU Order, the operation, 

development and production Empire is authorized to conduct is necessarily limited to secondary recovery 

through waterflood operations.  

Third, Section 11 of the Unit Agreement limits the type of operations Empire may conduct to only 

those which have been approved “by the Working Interest Owners, the [BLM Authorized Officer], the 

Land Commissioner and the Division[.]” Ex. 11, § 11 (emphasis added). Empire therefore does not have 

exclusive authority to decide how to best extract oil in the EMSU; Empire’s rights are constrained by what 

the other parties have agreed to include in the plan of operation, which is currently limited to secondary 

recovery through waterflood injection. 
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Fourth, Article 3.2 of the Unit Operating Agreement expressly provides that it is the “Working 

Interest Owners,” not the Unit Operator, who decide through a specified voting procedure matters 

pertaining to Unit Operations, which include “[t]he kind, character and method of operation, including 

any type of pressure maintenance, secondary recovery or other enhanced recovery program to be 

employed.” Ex. 12, § 3.2. (emphasis added). It is therefore patently incorrect to conclude Empire has the 

exclusive right to decide how best to develop oil in the EMSU—it is the Working Interest Owners who 

decide. 

Finally, Empire’s rights to operate the EMSU are further constrained under Article 3.2.2. Pursuant 

to this provision, Empire is not allowed to drill, deepen, or sidetrack “any well within the Unit Area” 

unless approved by vote of the Working Interest Owners. Ex. 12, § 3.2.2. Similarly, under Article 3.2.3, 

Empire is not authorized to rework, recomplete or repair any well for purposes of producing Unitized 

Substances if the cost is reasonably expected to exceed $35,000, nor can Empire unilaterally make “any 

single expenditure in excess of” $35,000, as provided in Article 3.2.4. Id. at §§ 3.2.3-.4. 

Contrary to the Order, Empire’s rights to operate the EMSU are severely constrained by the EMSU 

Order. The only exclusive right Empire has in the EMSU is to operate the previously approved waterflood. 

The Commission’s decision to deny Goodnight’s applications on grounds that its proposed injection may 

someday interfere with Empire’s “exclusive rights” is misplaced. This is especially true when the 

Commission expressly found that Goodnight’s existing injection has not impaired Empire’s waterflood 

operations. Order III(C) ¶¶ 54-56. The only exclusive rights Empire has within the EMSU have been found 

to be unimpaired by Goodnight’s injection. Accordingly, there is no legal or factual basis to deny 

Goodnight’s new disposal well applications on these grounds. 

VII. The Order Risks Immediate Waste Instead of Preventing It. 

The Oil and Gas Act imbues the Commission with broad authority to protect against waste and 

impairment of correlative rights. NMSA 1978, § 70-2-11. But, as limited and defined by the Oil and Gas 

Act, both waste and correlative rights exist only when hydrocarbons are recoverable in paying quantities. 
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See NMSA 1978, § 70-2-3; § 70-2-12(B)(4); Cont’l Oil Co., 1962-NMSC-062, ¶ 11. The Commission’s 

jurisdiction, broad as it may be, is still confined to instances involving commercial quantities of 

recoverable oil and gas. The Order clearly finds that there is no proof that the hydrocarbons Empire’s 

claims are at risk of impairment and waste are recoverable or commercial, but then temporarily suspends 

Goodnight’s valid injection permits and applications for five new injection wells on the grounds that 

Goodnight failed to refute the potential for future impairment or waste in the EMSU. Order III(A)-(B), 

Decretal pp. 12-13. The Commission then goes one step further, finding that while future waste and 

impairment of correlative rights are possible, Empire has not shown that Goodnight’s activity is currently 

causing waste or impairing its rights. Id. at III(C).  

Because the Commission’s authority to act requires a finding that hydrocarbons are recoverable 

and economic, the Commission erred in prioritizing impacts to an unproven ROZ over impacts to existing 

production. Future waste or impairment of unproven resources at the expense of existing production 

violates the Oil and Gas Act. In prioritizing protecting against a theoretical risk for “potential” “future 

impairment,” the Order unreasonably and improperly risks immediate impact to the 34,000 barrels of daily 

oil production that may not be produced without Goodnight’s disposal. See generally, Ex. 14. Contrary to 

its statutorily imposed duty, and public interest, the Commission’s Order substantially increases the risk 

of waste rather than protects against it.  

VIII. Alternative Relief Requested. 

Goodnight’s injection capacity for its wells affected by the Order is approximately 105,000 barrels 

of produced water per day, meaning that Goodnight facilitates the production of approximately 34,000 

barrels of crude oil per day through its four injection wells in the EMSU. See Ex. 14 at Ex. A, Self-

Affirmed Statement of Grant Adams, ¶ 2. That is production that will be immediately and irreparably 

impacted if the Order’s suspension mandate takes immediate or near-immediate effect. As much as 8%-

10% of Lea County’s operable disposal capacity will be shut-in with the loss of Goodnight’s four wells. 

Id. ¶ 13. And if Goodnight’s customers are unable to immediately find alternative disposal operators able 
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to replace Goodnight’s disposal capacity, that would result in a loss of 32 to 37 million barrels of oil 

production over the Order’s three-year shut-in period. Id. ¶ 13. Goodnight’s disposal operations are 

therefore critical to ongoing oil and gas development in the state of New Mexico. See generally, Ex. 14.  

Given the complexities of Goodnight’s operations and facilities, shutting in Goodnight’s four wells 

cannot be accomplished quickly without risk of damage to Goodnight’s infrastructure and adverse impacts 

to offsetting producers who rely on Goodnight’s disposal. To the extent suspension of injection is 

mandated, orderly curtailment implemented incrementally over time will help avoid the most significant 

adverse impacts to Goodnight, offsetting producers, as well as third-party disposal operators, who will be 

expected to make up lost disposal capacity. Incremental curtailment will also allow timely notice to 

producing operators and third-party disposal companies to make preparations and alternative 

arrangements—including additional capital expenditures and physical connections—necessary to 

potentially avoid the need to shut in producing wells for lack of produced water disposal capacity. 

Separately, the Order currently imposes no requirements on Empire to undertake any expenditures, 

analysis, or planning necessary to timely institute a CO2 EOR pilot project within the three-year period 

under the Order. As drafted, nothing ensures Empire will even attempt to prove the purported 

hydrocarbons in the purported ROZ are economically recoverable. As a consequence, with no 

requirements for intermittent reporting, status updates, or demonstration of incremental milestones, 

Empire can sit back and do nothing under the Order for three years to the severe detriment of Goodnight, 

offsetting producers, the state, and the public interest.  

Goodnight’s operations provide a substantial and present benefit that reaches far beyond its own 

gain. See generally, Ex. 14 (reciting benefits of Goodnight’s injection). In contrast, Empire’s EMSU 

currently produces only about 800 barrels of oil a day. Order at ¶ 54. Not only has Goodnight already 

provided a substantial and demonstrable benefit to the public, but operations of this volume and frequency 

cannot simply come to an immediate stop without causing delay and other harms to operators of oil and 

gas who rely on this disposal.  
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Accordingly, a mandate to shut in or curtail Goodnight’s injection should be imposed in an orderly 

manner and only if Empire’s proposed CO2 EOR pilot project actually targets Goodnight’s San Andres 

disposal zone. If Empire’s proposed CO2 EOR pilot project targets ROZ intervals above the top of 

Goodnight’s confining zone at -672 feet subsea, Goodnight should not be required to shut in or curtail 

injection in any of its four injection wells in the EMSU unless and until Empire is able to demonstrate that 

Goodnight has “exhibited failure to confine injected fluids to the authorized injection zone,” and then only 

until Goodnight “has identified and corrected the failure.” 19.15.26.10(E) NMAC. 

A. Pursuant to the Order’s Express Language, Goodnight Should be Allowed to 
Continue Operating Until Empire Actually Begins its CO2 Flood. 

As discussed above, Goodnight disagrees that its injection operations prevent Empire from 

concurrently conducting a CO2 pilot project in the EMSU for all the reasons outlined in this Application 

and its Findings of Fact, as well as the fact that the only reasonable ROZ target supported by the evidence 

is located above the top of Goodnight’s confining zone at -672 feet subsea.  

Accordingly, Goodnight maintains its position that there is no legal or factual basis to require it to 

shut in its existing injection operations in the EMSU. However, to the extent the Commission maintains 

its position that “Goodnight’s SWD wells cannot dispose of water when Empire’s active CO2 flood is 

being performed[,]” Goodnight respectfully requests the Commission amend the Order to clarify that, in 

implementing the Order, the Division is authorized to allow Goodnight to continue injection operations in 

its Dawson, Banks, Sosa, and Ryno disposal wells under their respective permits until Empire has (1) 

obtained the necessary regulatory approvals for a CO2 EOR pilot project that targets Goodnight’s disposal 

zone;30 (2) implemented the necessary capital expenditures and facility modifications to conduct a CO2 

EOR pilot project; (3) obtained the necessary CO2 for injection as proposed; (4) and is otherwise prepared 

to immediately commence CO2 flood operations in connection with an approved CO2 EOR pilot project.  

 
30 Goodnight maintains and re-urges that a project of this nature is subject to the issuance of the necessary permits 
by the Division, and is woefully premature at this time. 
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B. If Goodnight is Required to Shut in Injection Before Empire Commences a CO2 Pilot 
Project, it Should be Required to do so Only Incrementally as Empire Meets Specific 
Pilot Project Milestones. 

Similarly, for the same reasons cited above, to the extent either the Commission or Division (in 

implementing the Order) determine that Goodnight should be required to suspend its injection operations 

at any time up to and including initiation of injection for a CO2 EOR pilot project, Goodnight respectfully 

requests the Commission amend the Order to allow Goodnight to shut in its injection operations 

incrementally over a period of no less than six months as Empire fulfills certain milestones necessary for 

implementing a CO2 EOR pilot project, as determined by the Commission, such as: (1) obtaining the 

necessary regulatory approvals for a CO2 EOR pilot project that targets Goodnight’s disposal zone; (2) 

implementing the necessary capital expenditures and facility modifications to conduct a CO2 EOR pilot 

project; (3) obtaining the necessary CO2 for injection; (4) and otherwise has demonstrated all technical, 

financial, regulatory and contractual requirements are in place to immediately commence CO2 flood 

operations. 

Goodnight requests that upon completion of each milestone, as confirmed by the Commission, 

Empire be required to present at a status conference before the Commission proof that it has met each 

milestone. Upon confirmation by the Commission, Goodnight will curtail its injection by reducing its 

maximum allowable surface injection pressure by 20% at each of its four wells as each milestone is met 

until such time as Empire has demonstrated it is otherwise prepared to immediately commence CO2 flood 

operations in connection with an approved CO2 EOR pilot project. At such time, Goodnight will fully 

suspend its injection operations at the four wells identified in the Order pending Empire’s final report to 

the Commission on the results of the pilot project at the conclusion of the three-year period. If, at any time 

during the three-year period, Empire is unreasonably dilatory or demonstrates it is unwilling or unable to 

prove that ROZ is recoverable in paying quantities from Goodnight’s disposal zone within the three-year 

period, the Commission, on Goodnight’s motion or its own initiative, should terminate the three-year pilot 

project period and allow Goodnight’s injection to resume unabated.  
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Given the substantial gross negative consequences to Goodnight and its operations, offsetting 

producers, the state, and the public interest resulting from the Order, the Commission should take all 

reasonably necessary steps to ensure Goodnight’s disposal capacity that substantially supports offsetting 

production and benefits the state is not unnecessarily shut in or prematurely curtailed by providing for 

incremental curtailment of Goodnight’s injection tied to Empire’s demonstration that it sequentially meets 

reasonable project milestones. Doing so will help prevent waste and will protect correlative rights and the 

public interest. 

CONCLUSION 

For the foregoing reasons, Goodnight Midstream Permian respectfully requests the Commission 

grant the Application for Rehearing or adopt the proposed alternative relief.  

 

Respectfully submitted, 
 
HOLLAND & HART LLP 
 
 /s/ Adam G. Rankin 
By: ______________________________ 

Michael H. Feldewert 
       Adam G. Rankin 

Nathan R. Jurgensen 
Paula M. Vance 

       Post Office Box 2208 
       Santa Fe, NM 87504 
       505-988-4421 
       505-983-6043 Facsimile 
       mfeldewert@hollandhart.com 
       agrankin@hollandhart.com 

nrjurgensen@hollandhart.com  
 pmvance@hollandhart.com 

        
ATTORNEYS FOR GOODNIGHT MIDSTREAM PERMIAN, 
LLC 

  



52

CERTIFICATE OF SERVICE 

I hereby certify that on October 2, 2025, I served a copy of the foregoing document to the 
following counsel of record via Electronic Mail to: 

Ernest L. Padilla 
Padilla Law Firm, P.A. 
Post Office Box 2523 
Santa Fe, New Mexico 87504 
(505) 988-7577
padillalawnm@outlook.com

Dana S. Hardy 
Jaclyn M. McLean 
HARDY MCLEAN LLC 
125 Lincoln Ave., Suite 223 
Santa Fe, NM 87505 
(505) 230-4410
dhardy@hardymclean.com
jmclean@hardymclean.com

Sharon T. Shaheen 
Spencer Fane LLP 
Post Office Box 2307 
Santa Fe, New Mexico 87504-2307 
(505) 986-2678
sshaheen@spencerfane.com
cc: dortiz@spencerfane.com

Corey F. Wehmeyer 
SANTOYO WEHMEYER P.C. 
IBC Highway 281 N. Centre Bldg. 
12400 San Pedro Avenue, Suite 300 
San Antonio, Texas 78216 
cwehmeyer@swenergylaw.com 

Attorneys for Empire New Mexico, LLC 

Jesse Tremaine 
Chris Moander 
Assistant General Counsels 
New Mexico Energy, Minerals, and  
Natural Resources Department 
1220 South St. Francis Drive 
Santa Fe, New Mexico 87505 
(505) 741-1231
(505) 231-9312
jessek.tremaine@emnrd.nm.gov
chris.moander@emnrd.nm.gov

Attorneys for New Mexico Oil Conservation 
Division 

Matthew M. Beck  
PEIFER, HANSON, MULLINS & BAKER, P.A.  
P.O. Box 25245  
Albuquerque, NM 87125-5245  
Tel: (505) 247-4800  
mbeck@peiferlaw.com  

Attorneys for Rice Operating Company and 
Permian Line Service, LLC 

Miguel A. Suazo  
BEATTY & WOZNIAK, P.C.  
500 Don Gaspar Ave.  
Santa Fe, NM 87505  
Tel: (505) 946-2090  
msuazo@bwenergylaw.com  

Attorneys for Pilot Water Solutions SWD, LLC 

Adam G. Rankin 
Adam G. Rankin 

35818327 



#0

#0

#0

#0

#0

#0

#0

#0

#0

#0

#0

#0

#0

#0

#0

#0

#0

#0

#0#0

#0#0

#0

#0

#0 #0

Lea

Andrews

Gaines

New Mexico

Texas

01

01

01

01

01

01

01

01

01

01

01

01

01

01

01

01

02

02

02

02

02

02

02

02

02

02

02

02

02

02

02

02

03

03

03

03

03

03

03

03

03

03

03

03

03

03 03

03

04

04

04

04

04

04

04

04

04

04

04

0404

04

04

04

04

04

04

05

05

05

05

05

05

05

0505

05

05

05

0505

05

05

05

05

0505

06

06

06

06

06

06

06

06

06

06

06

06

06

06

06

06

06

07

07

07
07

07

07

07 07

07

07

07

07

07

07

07

07

07 08

08

08

08

08

0808

08

08

08

08

08

08

08

08

08

08

08

08

08

09

0909

09

09

09

09

09

09

09

09

09

09

09

09

09

0909

09

10

10

10

10

10

10

1010

10

10

10

10

10

10

10

10

11

11

11

11

11

11

11

11

11

11

11

11

11

11

11

11

12

12

12

12

12

12

12

12

12

12

12

12

12

12

12

12

13

13

13

13

13

13

13 13

13

13

13

13

13

13

13

13

14

14

14

14

14

14

14

14

14

14

14

14

14

14

14

14

15

15

15

15

15

15

15

15

15

15

15

15

15

15

15

15

16

16

16

16

16

16

16

16

16

16

16

16

16

16

16

16

16

16

16

17

17

17

17
17

17

17

17

17

17

17

17

17

17

17

17

17

17

17

17

18

1818

18

18

18

18

18

18

18

18

18

18

18

18

18

18

19

19

19

19

19

1919

19

19

19

19

19

19

20

20

20

2020

20

20

20

20

20

20

20

20

20

20
21

2121

21

21

2121

21

21

21

21

21

21

21

22

22

22

22 22

22

22

22

22

22

22 22

23 23

23

23

23

23

23

23

23 23

2323 24

24

24

24

24

24

24

24 24

24 24

24

25

25

25

25 25

25

25

25

25

25

25 25

25

25

25

2526

26

26

26

26

26

26

26

26

26

26

26

26

26

26

26

27 27

27

27

27

27

27 27

27

27

27

27

27

27

27 28

28

28

28

28

28

28

28

28

28

28

28

28

28

28

28

28 28

29

29

29

29

29

29

2929

29

29

29

29

29

29

29

29

29

29

29

29

30

30

30

30

30

30

30

30

30

30

30

30

30

30

30 30 30

30

31

3131

31

31

31

31

31 31

31

31

31

31

31

31

3131

31

32

32

32

32

32

32

32

32

32

32

32

32

32

32

32

32

32

32

32

32 33

33

33

33

33

33

33

33

33 33

33

33

33

33

33 33

33

33

34 34

34 34

34

34

34

34

34

34

34

34

34

34

34

34

35

35

35

35

35

35

35

35

35

35

35

35

35

35

35

35 36

36

36

36

36

36

36

36

36

36

36

36

36

36

36

36

19S 35E
19S 36E 19S 37E 19S 38E 19S 39E

20S 35E 20S 36E 20S 37E 20S 38E 20S 39E

21S 34E 21S 35E

21S 36E

21S 37E 21S 38E

22S 34E 22S 35E 22S 36E 22S 37E 22S 38E

23S 34E 23S 35E 23S 36E 23S 37E 23S 38E

01/2012
27,668,670 bbls

08/1960
>36,263,770 bbls

03/1987
>4,377,706 bbls

11/1952
>35,373,897 bbls

09/1979
>2,515,836 bbls

04/1960
>59,869,210 bbls

07/1959
>14,502,855 bbls

09/1966
>43,135,269 bbls

01/1978
>111,566,215 bbls

10/2008
36,294,097 bbls

07/2012
4,431,749 bbls

10/2005
70,037,890 bbls

04/2007
20,009,787 bbls

03/2015
8,356,146 bbls

08/2018
18,793,977 bbls

03/2019
21,019,264 bbls

10/2019
20,273,359 bbls

11/2019
22,373,070 bbls

02/2020
14,612,041 bbls

11/2020
22,185 bbls11/2020

8,212,084 bbls

11/2020
2,280 bbls

03/2021
24,895,196 bbls

07/2022
22,068,281 bbls

01/2023
7,711,885 bbls

01/2023
11,582,987 bbls

Texas

Montana

Utah

Iowa

KansasColorado

Wyoming

Arizona New Mexico

Nebraska

Missouri

Oklahoma

South Dakota

North Dakota
Minnesota

Arkansas

Louisiana

Wisconsin
Idaho

Illinois

Mississippi

¶

Document Path: C:\Users\lauren.madden\OneDrive - Goodnight Midstream\Documents\Geology Requests\EMSU\EMSU 2025_0108.mxd

Printed Date: January  13, 2025

Coordinate System: GCS WGS 1984
Datum: WGS 1984

Units: Degree
Information depicted on this map is the sole property of

Goodnight Midstream.  Electronic reproduction of
any portion of this map is striclty prohibited absent the

written consent of Goodnight Midstream.
This information is to be used for reference purpose only.

Goodnight Midstream does not guarantee the
accuracy of this material and is not responsible for any

misuse or misrepresentation of this information.

San Andres 
SWDs

OPERATOR
#0 EMPIRE NEW MEXICO
#0 GOODNIGHT MIDSTREAM
#0 OWL SWD OPERATING (PILOT)
#0 PARKER ENERGY SUPPORT SERVICES
#0 PERMIAN LINE SERVICE
#0 RICE OPERATING
#0 SOUTHWEST ROYALTIES

5910 N. CENTRAL EXPWY SUITE 800 | DALLAS, TX 75206

0 1.5 30.75
Miles

1 in = 1 miles
1 inch = 4,956 feet

AGU Outline
EMSU Outline
EMSU -B
2 mile buffer

API-Number OPERATOR WELL NAME
FIRST 

INJECTION
CUMULATIVE 
VOLUME (bbls)

30-025-04484 EMPIRE NEW MEXICO EUNICE MONUMENT SOUTH UNIT #001 03/1987 >4,377,706
30-025-26491 GOODNIGHT MIDSTREAM PENROC STATE E TR 27 #002 01/2012 27,668,670
30-025-43901 GOODNIGHT MIDSTREAM RYNO SWD #001 08/2018 18,793,977
30-025-44386 GOODNIGHT MIDSTREAM TED 28 SWD #001 03/2019 21,019,264
30-025-45349 GOODNIGHT MIDSTREAM NOLAN RYAN SWD #001 10/2019 20,273,359
30-025-46382 GOODNIGHT MIDSTREAM YAZ 28 SWD #001 11/2019 22,373,070
30-025-46398 GOODNIGHT MIDSTREAM SCULLY STATE SWD #001 02/2020 14,612,041
30-025-47947 GOODNIGHT MIDSTREAM SOSA SA 17 SWD #002 03/2021 24,895,196
30-025-50079 GOODNIGHT MIDSTREAM PEDRO SWD #001 07/2022 22,068,281
30-025-50633 GOODNIGHT MIDSTREAM Ernie Banks SWD #1 01/2023 7,711,885
30-025-50634 GOODNIGHT MIDSTREAM Andre Dawson SWD #1 01/2023 11,582,987
30-025-46579 OWL SWD OPERATING P 15 #001 11/2020 2,280
30-025-38789 PARKER ENERGY SUPPORT SERVICES PARKER ENERGY SWD #005 03/2015 8,356,146
30-025-21852 PERMIAN LINE SERVICE E M E SWD #021 09/1966 >43,135,269
30-025-46577 PERMIAN LINE SERVICE N 11 #001 11/2020 8,212,084
30-025-04150 RICE OPERATING E M E SWD #001 08/1960 >36,263,770
30-025-05902 RICE OPERATING E M E SWD #005 11/1952 >35,373,897
30-025-12786 RICE OPERATING E M E SWD #033M 04/1960 >59,869,210
30-025-12800 RICE OPERATING E M E SWD #020 07/1959 >14,502,855
30-025-25616 RICE OPERATING BLINEBRY DRINKARD #018 01/1978 >111,566,215
30-025-26317 RICE OPERATING STATE E TRACT 27 #001 10/2008 36,294,097
30-025-38528 RICE OPERATING BLINEBRY DRINKARD SWD #032 04/2007 20,009,787
30-025-46576 RICE OPERATING N 7 #001 11/2020 22,185
30-025-37168 RICE OPERATING BLINEBRY DRINKARD SWD #020 10/2005 70,037,890
30-025-10143 SOUTHWEST ROYALTIES BRUNSON ARGO #011 09/1979 >2,515,836
30-025-33328 SOUTHWEST ROYALTIES V M HENDERSON #015 07/2012 4,431,749
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¹Empire Exhibit B-8 
²Goodnight Exhibit B-32
³Goodnight Exhibit B-9
⁴Empire Exhibit B-10
⁵Base of Barrier from EMSU 460 
⁶Rehearing Application Exs. 9&10
⁷Goodnight Exhbit B-27 
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STATE OF mw MEXICO 
SKERGY AM© MINERALS DBPARTMEIIT 

Oil* CONSERVATION DIVISION 
STATB LAND OFFICE BLDG. 

SAMTA FE, mm MEXICO 

7 sovetnber I f®4 

COHfSISSXGM HAR INS 

•VOLUME I OF I I VOLUMES* 

Appileation of Gulf Oil Corporation 
for statutory unitization, Lea 
County* N«w Mexico* 

Application of Gulf Oil Corporation 
for a waterflood project, Lea 
County, Sew Mexico. 

Application of Gulf Oil Corporation 
for pool extension and contraction. 
Lea County, Hew Hexico.. 

BEFORE* Richard L* Stamats, Chairman 
Cosamiaaioner Sd xel ley 

CASK 
8197 

CASE 
8398 

CASE ) 
( S3 99,. 

IK THE MATTER OF* 

TRANSCRIPT or HEARING 

A P P E A R A N C E S 

For the Oil Conaervation 
Commissiont 

Jeff Taylor 
Attorney at Law 
Legal Counsel to to<? Division 
State Land Office Bldg. 
Santa P©, K«w Mexico 87501 
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