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TRANSCRI PT OF PROCEEDI NGS
CHAIR CHANG It 9 o'clock. I'Il call the
nmeeting to order.
Sheila, please call the roll
MS. APODACA: Roll of the Conm ssion.
Comm ssi oner Thonpson.

COW SSI ONER THOMPSON:  Present.

MS. APODACA: Commi ssioner Chang.

CHAI R CHANG  Present.

MS. APODACA: We have a quorum

CHAI R CHANG. Commi ssi oner Anpomah is absent
t oday.

| guess we'll approve the agenda, which
Is in front of you all, | think. [I'Il ask for ato
approve the agenda.

COW SSI ONER THOMPSON:  Motion to approve
t he agenda.

CHAI R CHANG. Yes, second. So noved, | wll
second that notion. Passes w thout objection.

(2-0 vote. Mpdtion approved.)

CHAIR CHANG So starting at 9:00, we're
here for continued deliberations on the Coterra and
Perm an case. So | apol ogize for dragging you all
over here in the norning. W're probably going to go

back into cl osed session. W' re working through a
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draft. We're going to go through it line by line to
make sure we understand that we have some work
product that we're confortable with. So we're
actually going to go into closed session.

You all, of course, are nore than
wel cone to hang out or not hang out. But | am not
quite sure how long it's going to take us. |[If you'd
like to sinply join us online, we're nore than happy
I f you join us online back at your offices. So you
can join us online when we have a decision to
announce.

MR. SHANDLER: Conm ssi oner Thonpson, please
make a notion to go into closed session pursuant to
the Open Meetings Act.

COW SSI ONER THOMPSON: | make a notion to
go into closed session.

MR. SHANDLER: We need a second.

CHAIR CHANG | will second.

MR. SHANDLER: And we'll actually need a
roll call.

MS. APODACA: Ckay. Conmm ssioner Thonpson,
do you accept the notion to go into closed session?
COW SSI ONER THOMPSON:  Appr oved.

MS. APODACA: Chair Chang?

CHAI R CHANG  Yes.
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(2-0 vote. Motion approved.)

CHAI R CHANG. Wt hout objection, we'll go
into cl osed session. Thank you so nuch. Cl osed
session 9:04 a.m

(Comm ssion adjourned to
cl osed session at 9:04 a.m)

CHAI R CHANG. Good afternoon. It's now 1:32
p.m and the Comm ssion wll be com ng back out from
executive session.

MR. SHANDLER: And, sir, can you attest for
the record that only the matters discussed in the
notion to go into closed session were the only
matters di scussed? Do you so attest?

CHAIR CHANG. | can so attest. Thank you.

We're back on the record, back in open
session. | see counsel here for our second case, but
we need to wap up our first case for a few m nutes
her e.

The Comm ssion deli berated on OCC Case
Nunber 25371 in closed session this norning. W went
t hrough, hopefully, a reasonably thorough deci sion.
And the vote on the order was unani nous.

MR. SHANDLER: First let's do this.

So, Comm ssioner Thonpson, there's an

order in front of you. Do you nake a notion to
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approve it?
COW SSI ONER THOMPSON:  So npved.
MR. SHANDLER: Is there a second?
CHAIR CHANG | second.
(2-0 vote. Mpdtion approved.)
MR. SHANDLER: Pl ease proceed.
CHAI R CHANG. So unani nous approval of the
Comm ssion's decision in OCC Case 25371. 1In this
case, the Conmm ssion has ruled in favor of Perm an.
So that neans we have granted Perm an's application
i n Case Nunmbers 23508 t hrough 23523; denied Coterra's
application in Case Nunbers 23448 t hrough 23455 and
Case Nunbers 23594 through 23601.
Al'l other pending notions are deni ed.
This order will go into effect 20 days fromthe date
that this order is filed and served, and all
previously issued stays in this case will be lifted
on that same date.
Hopefully the order will be fairly
sel f-expl anatory. W did spend a good anmount of tine
on it. And | have signed it. It will be served
electronically by the end of the day. But Sheila
wi Il have a hard copy. So for counsel who are with
us on that particular case, you' re welcone to pick up

a hard copy from Sheila, from our Conm ssion clerk.
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Well, with that out of the way, | think
we can turn to the next case on our agenda, which is
Goodni ght versus Enpire, for the prehearing order.
So give us just a mnute to reorgani ze ourselves and
we'll proceed in just a few m nutes.

(Pause in the proceedings.)

CHAI R CHANG. Everybody appears to be
present, so | will call the hearing on the pending
notions and consol i dated cases between Goodni ght
M dstream and Enpire New Mexico. | won't read the

whol e |ist of cases because there's quite a few of

them But | presune we are all here for the right
case.

So if I could have the appearances of
counsel, |'d appreciate it.

MS. HARDY: Good afternoon, M. Chair,
Comm ssioners. Dana Hardy and Corey Wehnmeyer on
behal f of Enpire New Mexico, LLC.

CHAI R CHANG. Thank you.

MR. RANKI N: Good afternoon, Chair Chang.
Adam Rankin with Holl and & Hart, appearing on behal f
of Goodni ght Perman, LLC, with ny coll eague Paul a
Vance.

Wth us today in the audi ence are sone

representatives from Goodni ght M dstream There's
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G ant Adans, who is the chief executive officer; and
three Goodni ght M dstream board nenbers, M. Drew
W nston, with Tailwater Capital, M. Charles Marsh,
and M. Patrick Wal ker, also joining us today. Thank
you.

CHAI R CHANG. Thank you.

MR. SUAZO. Good afternoon, M. Chair. This
s Mguel Suazo, with Beatty & Wbzni ak, appearing
today on behalf of Pilot Witer.

CHAI R CHANG  Thank you.

MR. MOANDER: Chris Mander on behal f of
OCD.

MR. BECK: Matt Beck on behalf of Rice
Operati ng Conpany and Perm an Line Service, LLC

CHAI R CHANG  Thank you very nuch.

| believe at this point, unless there's

any objections, | believe we're ready to proceed
according to order that's laid out in the prehearing
order. So please proceed.

MS. HARDY: Thank you, M. Chair.

| will present the first part of our

di scussi on, and M. Wehneyer wll present the second
part. And we do have a Power Poi nt presentation that
we are planning to share. And | wll be brief here

because | know we don't have a | ot of tine.
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But just by way of brief background, we
had many-week evidentiary hearing in this matter and
t he Comm ssion announced its decision in August,
suspendi ng Goodnight's injection permts and denyi ng
Its permts for new wells.

The order was entered in Septenber, and
t hen there were exchanges between Goodni ght and the
Di vi si on and suggestions that the Comm ssion's order
provi ded gui dance. And it seened unclear to
Goodni ght that the permts had been actually
suspended. So Goodni ght continues to di sobey the
order and has done nothing to curtail its injection
at this point.

The suspension order clearly stated that
t he Comm ssion suspends Goodni ght's existing wells.
It's not anbi guous. That was done to afford Enpire
the opportunity to commence its CO2 enhanced oi
recovery project. But, again, Goodnight continues to
i nject, despite the order.

The Conmm ssion's findings were numerous,
as |'msure you all renmenber. And one of them
I nvol ved the unit agreenment. And it's shown here in
Section 10, specifically. 1t gives Enpire the
exclusive rights, privilege and duty of exercising

rights with the unit with respect to unitized
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subst ances.

Addi ti onal findings of the order that
are critical are listed here. The findings were
made, again, to allow Enpire the opportunity to
commence its CO2 project, which it is not able to do
whi | e Goodni ght is injecting.

And this is inportant. One finding
whi ch the Comm ssion was that water is noving from
the San Andres into the Grayburg. And that was found
based on Dr. Buchwalter's nodel. That was noted in
t he suspension order, and that, itself, establishes
waste and violation of correlative rights, because
t he Grayburg, of course, is included within the
unitized interval for the Eunice Monunment South Unit.

And that finding was substantiated by
core saturations, which also showed vertical
fractures in the San Andres and G ayburg, explaining
why hi gh water volunmes were produced fromthe
Grayburg prior to the waterflood. So we have
presented concl usive evidence that water was
mgrating fromthe San Andres into the G ayburg.

So in summary, based on the extensive
evi dence present at the hearing, the Conm ssion
correctly deni ed Goodnight's application to drill new

wel I's, suspended their existing wells and denied the
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I njection increase into the Dawson well. And despite
those findings and that order, Goodni ght has
continued to inject.

And Goodni ght has also attenpted to
subvert the Comm ssion's decision through proceedings
before the Division. For exanple, Goodnight recently
submtted a filing before the Division where it
essentially argued that it prevailed in this
proceedi ng, which is not what the order said that the
Commi ssi on issued.

Goodni ght is contesting Enpire's
standi ng before the Division to object to the Rocket
SWD ext ension, even though the Conmm ssion has al ready
ruled that Enpire had standing to apply to revoke
that permt. And that application is pending before
t he Conm ssi on.

So Goodni ght has continued to use
processes to sort of -- to try to subvert the
Comm ssi on's decision and avoid stopping its
I nj ection.

The Conmm ssion properly issued the
suspensi on order. Goodni ght woul d have the
Comm ssion sit by until the hydrocarbons are
destroyed and Enpire has no option for recovering

them But that argunent directly contradicts the
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Comm ssion's obligation to prevent waste and correct
correlative rights under the Ol and Gas Act.

The standard for rehearing is high. It
requires a change in controlling |aw, new evidence
t hat was previously unavail abl e, despite due
diligence, or the need correct clear error to correct
mani f est injustice.

None of these circunmstances exist here.
Goodni ght nmerely wants to take a second bite at the
appl e and rehash its failed clainms that it previously
made to the Commi ssion. And inportantly, a party nay
not use a notion for rehearing to re-argue issues
al ready decided or to submt evidence that could have
been presented earlier. Oherw se, parties would be
able to re-litigate proceedings and there would be no
finality, if you could wait until the hearing was
over and then decided you should have presented
sonet hing el se, which is exactly what Goodnight is
goi ng here.

So the statutes on waste, | think we're
all famliar with them The Division and Comm ssion
have absolute plenary authority to take action to
prevent waste and protect correlative rights.

And part of that obligation involves the

prevention of encroachnent of water that tends to
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reduce the total ultimte recovery of crude petrol eum
oil fromany pool. So it's broad authority and the
Comm ssion is obligated to prevent waste, protect
correlative rights.

And statute, which we've di scussed
extensively in our briefing, refers to waste as any
activity that tends to reduce, which is inportant
| anguage. Because Goodni ght is construing it as
really actually reduce. And the actual reduction has
to be proven, and that is not what is required the by
the statute. So we've summarized the statutes in our
briefing and Goodnight is msinterpreting them

And in addition, the Conmm ssion | ooked
at Statutory Unitization Act, which applies here, of
course, and gives Enpire the exclusive right to
operate within its statutory unitized interval.

Goodni ght and Rice, in their briefing,

i ncorrectly rely on the Division's provision on

i njection, which states, it's Part 10 of Rule 26, the
Division may restrict the injected vol une and
pressure for or shut in injection wells or projects

t hat have exhibited failure to confined fluids to the
aut hori zed zone.

And t hey have argued that that neans

that the Comm ssion and Division can only act if
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there is a failure of an injection well to confine
fluid to the approved zone. And that's not correct
under the | aw

The duty to prevent waste and protect
correlative rights is an overarching obligation. And
real ly what Goodni ght and Rice are trying to do here
Is read "only" into that provision, the Division my
only restrict. And that is not what it says. And
according to their interpretation, that woul d nean
that if a producing interval was erroneously included
in an injection interval, the Comm ssion and Di vision
could do nothing unless the fluid had escaped the
zone. So it's clearly not correct.

Goodni ght's claimregarding a conti nuous
barrier is raised in their briefing, and that's the
reason that they posit several hundred pages of new
exhibits. And they raised the continuous barrier
t heory throughout their testinony and exhibits, and
we' ve discussed that in our brief. They posited that
as a reason that they should be allowed to inject.

So for themto conme back and cl ai m now
t hat the Conm ssion erroneously applied a continuous
barrier theory is not correct. And in any event, an
applicant for injection nust always establish a

confining zone with upper and | ower barriers. That
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Is always the case, and that is well established in
the regulations and even in the permts thensel ves.

Goodni ght, again, wants a second bite at
the apple. They' ve attached pages and pages of new
evidence. There's nothing new about the continuous
barrier theory. It's a confinenent determ nation
that they are required to nake.

Their exhibits could have been presented
at the hearing. For exanple, they've included
seism c data now, after the Comm ssion asked
Goodnight's witness at hearing if they had seismc
data and they said yes, but they could not provide it
due to licensing restrictions. Well, they've cone
back now after they did not get the result they
wanted and are presenting seismc data in their
exhibits to their notion for rehearing.

So it's not appropriate to re-litigate
t hese issues after the fact, based on hindsight, and
none of their new evidence shoul d be considered.

They raised constitutional argunents.

" mnot going to go into detail. | think they |ack
merit. The injection permts, on their face, state
that the Comm ssion and Division retain jurisdiction
over themto prevent waste and protect correlative

rights. They're revocable permts, depending on
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t hose paraneters.

They rai se argunents regardi ng surface
ownership and all eged constitutional rights of
service owners, when Goodnight itself sought to
exclude any evidence of surface ownership at the
hearing. They objected to that evidence and their
obj ection was sustained. So they can't cone back now
and argue surface ownership should be consi dered.
They' ve wai ved that argunent.

There's no basis to grant Goodni ght the
do-over that it seeks. The Conm ssion carefully
consi dered vol um nous evi dence, and Goodni ght's
litigation choices do not anmobunt to a basis for
reheari ng.

Ri ce and OCD subm tted responses to the
rehearing notions that, specifically with respect to
Rice, really constitute a joinder in Goodnight's
notion, which isn't a proper response because Enmpire
didn't get a chance to respond to it. Because
I nstead of filing their own notion for rehearing,

t hey submtted argunents in response.

And with respect to OCD, OCD had
wi thdrawn fromthe case, as you know, before the
hearing, and is not adversely affected by the order.

OCD does raise issues regarding
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enf orcenent proceedi ngs and how they typically handle
them but this is not an enforcenent proceeding. The
Comm ssi on has already heard and the parties have
litigated the validity or invalidity of Goodnight's
permts. So the issues regarding the handling of
enforcenent proceedings are not relevant and they
don't apply to this situation. It's a different
situation here, where we've had a many-week heari ng.

Enpire has submtted a limted request
for rehearing, denonstrating that the permts should
be suspended permanently. We have presented evidence
of violation of correlative rights and waste.

And Goodnight fails to neet its burden
for a stay. The Tenneco factors are discussed in our
briefing. None of themare net here. They are not
met. There's no |ikelihood that Goodni ght wll
prevail on appeal. There's no irreparable harm

To Goodni ght, substantial harmw ||
result to others if a stay is granted. So a stay is
| nappropri ate.

Agai n, we've tal ked about these issues
in our briefing. And clearly, based on the evidence
that's been presented extensively and the Comm ssion
carefully balanced, the order is correct and the

suspensi on nmust be enforced.
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And then I will turn it over to
M. Wehneyer.

MR. VWEHMEYER: Thank you very nuch.

We spent five weeks presenting wtnesses
in this case. You may recall that despite
Goodni ght' s appear ance today, not one single good
ni ght witness actually bothered to cone here in
person. And we also didn't see anybody attend four
and a half, five weeks of testinony and official
proceedi ngs from Goodni ght during the course of the
case.

Hi story is watching what we're doing
right now. During those four and a half weeks, we
spent a lot of time reading transcripts from
testinony before the Division and Conm ssion from
over 40 years ago. Enpire is here asking that the
comm ssion's final suspension order be enforced,
exactly as it's witten be forced.

I f that suspension order is enforced,
this can be a wonderful success case for the State of
New Mexi co. You have Enpire who is here ready,
wlling and able to execute this ROZ devel opnent in
the San Andres and, for that matter, also in the
Grayburg. And it also intends, for the benefit of

the State of New Mexico's mnerals and the United
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States' mnerals to continue its waterfl ood
operations in the G ayburg.

If the permts are not suspended
precisely as the final order of the Comm ssion says
t hey are suspended, and if they continue injecting,
this is destined to be a failure. There's no two
ways about it. There's no halfway about it. It wll
be a failure.

| want the Conm ssion to renenber that
they went into this knowing that the EMSU unitization
order was in effect. They testified that they knew
about it and they proceeded anyway. They conti nued
to inject in violation of the suspension order.

Enpire is nerely asking that the
suspensi on order be enforced, that the permts be
suspended exactly as the Comm ssion ordered they are.

In all of the paper that you' ve seen
over the last two weeks, neither OCD nor Goodni ght
has pointed this Comm ssion to one single instance in
the history of time in which a permt was suspended,
that is suspended, but injection continued. And
we' ve | ooked for such a situation and we haven't
found one.

Additionally, we heard after w tness

after witness after witness, there are 77 mllion
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acres in New Mexico. W' re concerned about the

i njection within 14,000 acres out of those 77 mllion
acres. Tell us where in the history of tine in

New Mexico a saltwater disposal trash conpany
operator has injected into a unit that, per its
expressed terns, gave exclusivity to Enpire.

Never in the history of time could any
Goodni ght representative or expert point to a single
pl ace on the face of the planet Earth that has ever
all owed injection into a unitized interval except for
what they're doing here.

They told you, despite themcomng in
here and doing the injection, that they didn't
perceive this as being their charge to provide any
ki nd of a science case or an engi neering case for
what they were actually doing. Their expert
w tnesses told you all that they perceived their
charge as nmerely throwi ng rocks and picking at and
trying to destroy the science and engi neering case
that Enpire went to the | aborious effort to properly
devel op and bring here.

There's di scussi on about they want
curtailment. They want the injection volumes to not
stop, exactly as occurs with a suspended permt.

They want the volunmes to sonehow be curtailed on a
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goi ng-forward basis. After five weeks of testinony
and del i berations and argunent, the Comm ssion did
not order that suspension should be curtailed over
sone period of time. The Conmm ssion ordered that it
shoul d be suspended.

This is consistent with the pattern of
Goodni ght fromthe very junp of this case, which is
del ay. Because they know that every single day that
they thunb their nose at the rights granted in the
1984 unitization order and every single day that goes
by that they thunmb their nose at this Conm ssion's
final order ordering suspension of those permts, is
noney that they get to put into their pocket and send
back to Dall as, Texas, and Fort Worth, Texas.

Del ay equals noney, and it has been the
obj ective of Goodnight fromthe start to delay this
I nevitabl e outcone as | ong as they possibly can.
Enough is enough. It needs to stop now.

The Comm ssion's order should have been
observed nonths ago, in August, when it was
announced. |t should have been observed in Septenber
when it canme out in witing and was signed
unani nously and executed by the Conmm ssion. It
certainly should stop as we cone here today.

Wy is that so inportant? You've heard
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testinmony straight fromEnpire's witnesses about how
once the harmis done, it can't be undone. This
cones from concepts such as raising the pressure. No
doubt the pressure here is being raised in the

San Andres through the continued injection. Cones
fromwater inconpatibility. This is makeup water
that's used in the Grayburg. This is higher
operating costs. This is the actual formation being
cenented up by the inconpatible water

You al so heard straight fromtheir
expert, M. MBeath, he was asked: WII| any conpany,
I nvestor, as part of an EOR in the San Andres touch
the EMSU whil e Goodni ght continues to inject tens of
t housands of barrels of wastewater every single day?

And you heard straight from M. MBeath
that there is nobody on the planet who is going to
touch the San Andres ROZ EMSU devel opnent, be it
pil ot project or commercial devel opnent, unless and
until the injection is stopped.

Why are we asking that the Conm ssion
step in here and enforce the order? Well, consistent
with the Goodnight tactic of delay to the ends of
padding its wallet, Goodnight's already reached out
to the Conm ssion with a vastly different

i nterpretation of what a suspended permt neans as to
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these four wells. This is in the evidence that has
been appended in the recent filings: Goodnight woul d
li ke to schedule a meeting with the Division
regardi ng the Conm ssion's guidance for inplenenting
t he order, when, how, and over what period of tine
Goodnight will be required to shut in its disposal
wel | s.

Thi s Conmm ssion did not order
curtailment. It did not order that the permts would
be suspended at soneday in the future. The
Comm ssi on ordered suspension of the permts, ful
stop, period, now.

Nowhere will you find, other than
conclusory allegations, any kind of a safety concern
that conmes out of stopping the injection. If you
wanted to believe Goodni ght, these wells operate on a
vast vacuum they just suck the water down with no
equi pnment necessary to even punp it down, that it's
on a vacuum

Nowhere in these papers will you find
any kind of a safety issue if they just stop putting
the waste into the exclusive depths that Enpire, per
the 1984 order, has the right to operate and devel op
with them

The OCD s response was that it cannot
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and will not nmke any guarantees or assurances as to
how it will ultimately decide to inplenent the order,
i ncluding timng and nature of actions OCD may

requi re of either Goodni ght or Enpire.

We cannot get going on our pilot program
t hat the Conmm ssion has all owed three years to
| npl enment and execute unless and until the injection
starts. W agree with M. MBeath on that, their
expert, M. MBeath. W conpletely agree. It has to
stop before we can comrence the pilot programthat
t he Comm ssion has all owed.

OCD has said it cannot and will not make
guarantees on any of that tinme. W didn't want to
conme here on the notion to enforce. It's shocking to
me that this notion to enforce was necessary.

On behal f of the Enpire and on behal f of
the State of New Mexico's minerals and the United
States' mnerals, we beg the Comm ssion that we | eave
here today with certainty that the waste injection,
that the harmthat's occurring stops today so that
Enpire can proceed precisely consistent with the
property rights that it purchased and that have been
establ i shed since 1984.

There's been no drastic departure.

Again, this is the only place on the planet Earth in
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whi ch anybody has identified a disposal conpany
injecting into a unitized interval in violation of
Enmpire's rights.
l"mat ny time. |If there's any
questions, we're very happy to field those. The
presentation goes in -- there's probably three inches
of filings you all have gotten. The presentation was
our effort to bring it down to 82 slides of points
that mght be a little easier to digest and |ess
paper.
| very nmuch appreciate the Comm ssion's
opportunity. | thank the Comm ssion on behal f of
Enpire for all of its time, the last four and a half
weeks and certainly the tinme today to present these
argunments.
CHAI R CHANG. Thank you. Feels |like we have
close to 3 feet of filings, but fair enough.
Comm ssi oners, any questions?
COWM SSI ONER AMPOMAH:  Is it possible to
listen to other parties and then probably -- okay.
Thank you.
CHAIR CHANG Whuld you like to also reserve
your questions?
COW SSI ONER BLOOM  Yeah. [I'mfine with

that, as well.
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CHAIR CHANG. | do have a coupl e of
guestions. It didn't hear nuch argunent about your
own notion for a rehearing. You are also seeking for
a notion for rehearing.

MR. WVEHMEYER: It's very narrow. So in
contrast to the argunents we've seen over here that
accuse the Conmm ssion, after all this work, of
arbitrary conduct, capricious conduct, and it having
no jurisdiction, apparently we spent four and a half
weeks and you all didn't have any jurisdiction and
this was no use when we got the final.

All we are asking for is that in |ight
of the correct |egal standards, which we've cited,
that just sonme mnor cleaning up in ternms of the
verbiage in the order. They' ve said they're going to
chal | enge which way on appeal that they can. W
think there's sone places that the verbiage could be
al tered.

Additionally, to just address the
appel l ate points, that they say that this Conm ssion,
wi t hout jurisdiction, have already comm tted, and
then, again, we would maintain our frontline position
that with this valuable ROZ -- everyone agrees it's a
ROZ, even their wtnesses, that with this valuable

ROZ, the permt should just be straight revoked. And
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in the alternative to revoking, we would ask that the
| anguage be cl eaned up and agai nst the suspension.

We will be back in three years, or
earlier, to show this Comm ssion what an outstandi ng
decision it made after four and a half weeks of
testi nony.

CHAIR CHANG. Let ne ask a specific question
about the Derek versus Standard Nutrition Co. case
that you've cited on Page 10 of your packet here.

| presune that sanme standard for
rehearing applies to all parties before ne. So what
new evi dence that could not have been presented
earlier is Enpire proffering to support its notion
for rehearing?

MR. WEHMEYER: We have no new evidence. So
I f the standard here is new evidence that wasn't
avai l able at the tine of hearing, we certainly agree
we're not bringing any new evidence. W had four and
a half weeks. The Comm ssion was so patient with us.
We are not suggesting that any new evidence is
appropri at e.

CHAIR CHANG. That's all the questions |
have at this tine.

Comm ssi on counsel, do you have any

guestions at this tinme?
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MR. SHANDLER: No.

CHAIR CHANG. All right. In that case, |
i nvite Goodni ght for the presentation.

MR. RANKI N: Commi ssioners, Chair Chang,
Comm ssi oner Anmpomah, Conm ssioner Lankin, good
afternoon. May it please the Conm ssion.

Goodni ght respectfully filed its
application for hearing to correct several critical
errors that were included in the order. To avoid
error and entry of an order that's arbitrary,
capricious, and not in accordance with the |aw, we
respectfully ask the Comm ssion to grant Goodnight's
application and i ssue in anended order that
I ncorporates the | egal and factual corrections that
we' ve outlined in our application.

Specifically, we ask that an anended
order be issued that approves Goodnight's
applications, withdraws the suspension of Goodnight's
exi sting injection operations, and renoves the
San Andres fromthe EMSU unitized interval.

First, based on the findings in the
order, the Comm ssion | acked authority to order the
relief Enpire requested and properly refuse to revoke
Goodnight's injection permts. But the very sane

findings that were insufficient to revoke Goodnight's
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I njection permts, also were insufficient to grant
the partial relief Enpire did not even request:
Tenporary suspensi on of Goodnight's injection.

Second, in granting partial relief, the
Conmm ssion failed to apply its own regul ations that
control under what circunstances the Conm ssion or
Di vi si on even has discretion to curtail, shut in or
suspend i njection operations. Instead, it applied a
new, nore stringent, continuous barrier standard that
i's being invoked for the first tinme against
Goodni ght, and only Goodni ght, and has not been
applied agai nst any other injection operations in the
state, including those EOR operations within the EMSU
I tself.

Third, conpounding that error, the
Comm ssi on inproperly shifted and applied the burden
of proof to Goodni ght, when the burden should have
been on Enpire, as applicants seeking to shut in
Goodni ght' s injection.

And finally, the Conm ssion's key
findings on two issues, that both Goodni ght and
Enpire agreed are dispositive in these cases,

i ncluding all the cases that are currently pending
before the Comm ssion and stayed, actually support

denial of Enpire's clains and requested relief.
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Those di spositive findings are that the
purported ROZ is not recoverable, and that there is
no finding that it is even capable of producing in
payi ng quantities.

And |'I11l just point out that we
strenuously disagree that there is an ROZ down in
Goodni ght' s di sposal zone, and that Goodnight's
I njection is not inpairing Enpire's operations in the
EMSU.

Enpire agreed in its briefing on the
scope of this hearing, that those two i ssues woul d be
di spositive of all the cases agai nst Goodni ght. And
t he Comm ssi on has now found in Goodnight's favor on
t hose two key issues.

There are at |east four broad,
overarchi ng reasons that Goodni ght's requested
rehearing and nodification order is warranted. |'|
wal k through each point that are outlined in detai
i n our papers and that support our requested relief
here, in whole or in part.

First, the Comm ssion's order goes
beyond its authority, because it didn't find there
was inmpairment and it didn't find hydrocarbons
capabl e of being produced in paying quantities.

Second, Enpire failed to carry its
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evidentiary burden, and the Conm ssion applied the
i ncorrect | egal standard.

Third, the Comm ssion's findings
actual ly support Goodnight's position and conti nued
I nj ection.

And fourth, if the Conm ssion naintains
Its continuous barrier standard, Goodni ght shoul d be
given the opportunity to present evidence addressing
this new standard that was announced only after the
heari ng.

Finally, if the Conm ssion neverthel ess
di sagrees with Goodni ght and declines to grant the
requested relief or the alternative relief proposed,
Goodni ght asks for this alternative relief.

First, to anmend the order to clarify
t hat suspension of injection is delayed until Enpire
actually commences CO2 fl ood operations that actually
targets Goodni ght's disposal zone, and not sone
shal l ower target. O, provide that Goodnight's
suspension is to be inplenented over tine, as Enpire
neets its denonstrable m | estones necessary to
I npl enment a CO2, that they're so certain to do.

"1l talk through each point and go
t hrough the requested relief. First, the Comm ssion

acted beyond its authority. It did so in at |least a
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couple of ways. First, nost glaringly, the

Comm ssi on erroneously reaffirmed the error that it
made back in 1984, when it confirmed that there are
no recoverabl e hydrocarbons in the San Andres, but
nevertheless allows the San Andres to remain within
the EMSU s unitized interval. Thereby, authorizing
the unitization of an aquifer, which bel ongs
exclusively to the public in contravention of the
State's Constitution.

And the order also violates the
Statutory Unitization Act, because it confirms in the
order that there are no recoverabl e hydrocarbons in
t he San Andres, which has never produced any
hydr ocar bons t hrough primary production, and finds
that the San Andres was included in the EMSU sol ely
because it was a water supply source. There's sinply
no |l egal or factual basis for the San Andres to be
i ncluded within the unitized interval.

Havi ng found that there are no
recoverabl e hydrocarbons in Goodni ght's di sposal zone
and that Goodnight's injection is not inpairing
Enpire's operations in the EMSU, findings that there
I's no waste and no inpairnment of correlative rights,
the Comm ssion | acks authority and discretion under

its own regul ations and statute to shut in
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Goodnight's injection. There's just no valid | egal
justification for it.

The order only found that there's a
potential for future inpairnment of waste, but that
finding is premsed on an invalid evidentiary
standard, and we believe also incorrect,
unsubstanti ated facts.

Second, Enpire failed to carry its
evidentiary burden that there is waste and
i mpai rment. But the Conm ssion also applied the
wrong standard and i nproperly shifted the burden to
Goodni ght. As part of its burden to prove waste and
| mpai rment, Enpire had to show that the purported ROZ
I s capabl e of producing in paying quantities.

Wt hout that foundational show ng, there can be no
waste and no inpairment of correlative rights because
there's no recoverable oil and gas to waste and no
share of production to protect.

But Enpire did not make that show ng.

It couldn't prove that the hydrocarbons in the ROZ
are even recoverable, let alone that they can be
produced in paying quantities. Enpire has,

t heref ore, been unable to show inpairnment of
correlative rights in either the Grayburg or the

San Andres.
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As to the Grayburg, Enpire was unable to
show any volunes in the Grayburg that are not being
recovered due to Goodnight's injection, or that there
has even been a reduction in production fromthe
Grayburg at all. In the San Andres, Enpire was
unabl e to show that the alleged ROZ can be
practicably produced fromthe G ayburg or the
San Andres, or that it could even be recovered at
al | .

In fact, Enpire did not present a single
w t ness who anal yzed ROZ recoverability based on
actual data fromthe EMSU, so there's not even an
evidentiary basis in the record fromwhich to draw up
t he necessary concl usi on.

For a reservoir to be within the
jurisdiction and authority of the Comm ssion to
protect, it needs two things. One, to find that
there are hydrocarbons capabl e of producing; and that
t hey are capabl e of being produced in paying
quantities.

Havi ng found that Enpire could not prove
and did not prove that the ROZ was even recoverabl e,
especially not in Goodnight's disposal zone, the
Comm ssion did not even need to reach the decision

about whether the ROZ is capable of producing in
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payi ng quantities. But in any event, Enpire did not

make out even a basic econom c case because it failed
to use any of the EMSU data or anal yses relied on by

any of its experts in its made-up econom ¢ nodel that
was i nstead based entirely on assunptions unsupported
by actual EMSU dat a.

The Comm ssion, therefore, properly
found that Enpire did not prove recoverability by
preponderance of the evidence and, therefore, did not
need to reach the question of whether the ROZ could
even produce in paying quantities. Enpire's ROZ
claimdied before proof on the paying quantities
el ement was even necessary to assess. Because
wi t hout proof of recoverable ROZ, there is no waste
and there is no inpairnment of correlative rights.

Now, Enpire also failed to carry its
burden to show Goodnight's wells have exhibited
failure to confine injected fluids within the
di sposal zone. That's under the regul ations. That
standard cones directly out of the Conm ssion's own
regul ations that govern and define under what
ci rcunst ances the Conmm ssion has direct discretion to
curtail, shut in or suspend injection. Wthout proof
of actual failure to confine injection fluids, the

Comm ssion is without authority to curtail, shut in
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or suspend Goodni ght's injection.

The i nstance where Ms. Hardy referenced
where if there was sonme error in the inclusion of an
| nproper zone, that's not the case here. There's no
question that the injection fluids are going into the
aut horized injection zone. The question is whether
or not those injection fluids are being confined.

As the applicant to shut in Goodnight's
i njection, the burden to prove failure to confine was
solely good Enpire's, and they failed to nake that
showi ng. And nowhere in the order does the
Conm ssi on make the necessary finding that there was
| ack of confinenment. |Instead, the Conm ssion
I nproperly flipped the burden and m stakenly
determ ned that Goodnight failed to refute potenti al
future waste and i npairnment, because it did not prove
the existence of a single continuous barrier.

But that's a new nade-up standard that
conflicts with governing regulations, with the
agency's federal U C prinmacy authority, and
I nproperly shifted the burden fromEnpire to
Goodni ght. That standard, to ny know edge, has never
been applied before, nor has it been applied to
exi sting waterflood injection operations within the

EMSU or anywhere else in the state. That is the
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definition of arbitrary, capricious and not in
accordance with the | aw

Mor eover, the continuous barrier
standard creates a new precedent that will have
far-reachi ng negati ve consequences on the Division's
Ul C program including existing and future disposal
operations, as well as enhanced oil recovery
I njection, risking the stability and reliability of
the State's injection programand its ability to
manage, produce water disposal, and EOR projects
goi ng forward. That raises substantial concerns of
great public interest.

Now, while the Conmm ssion did not find
Goodnight's wells exhibited a failure to contain
Injection fluids, a critical finding that they didn't
make, it actually found the opposite, that there is
no conmuni cati on between Goodni ght's di sposal zone
and the G ayburg.

Now, the citation that the counsel for
Enpire referenced, Paragraph 47 of the Comm ssion's
order, is referencing the potential for future
communi cation. In fact, the very line that they
excluded to nention in their citation is that this
could lead to communi cati on between the G ayburg and

San Andres. The finding regarding Dr. Buchwalter's
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analysis is that it could potentially lead to

conmmuni cati on between the San Andres and the Grayburg
and the San Andres, as the Conmm ssion ordered
subsequently identifies that there has been no
communi cation to date and no i npairnent.

So, based on what it actually found,
what the Comm ssion should have determ ned, based on
the findings it made in a correct application of the
| aw, is that because the Enpire did not prove failure
to confine injection fluids, the evidentiary burden
never shifted to Goodnight. There is nothing for
Goodni ght to refute.

Now, the third reason Goodnight's
application for rehearing should be granted is that
the Comm ssion's findings that are substanti ated by
t he evi dence support Goodni ght, not Enpire.

Real quick. The Comm ssion found that
ROZ recoverability and paying quantities have not
been proven. Wthout those findings, there is no
waste and no inpairnment of correlative rights.

The Comm ssion found that correlative
rights are not currently being inpaired, based on
Goodni ght' s conpelling engineering, injection and
pressure dat a.

And the Comm ssion al so made no finding
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t hat Enpire approved Goodnight's wells have exhibited
a failure to confine the injected fluids. That
Enpire was unable to prove |lack of confinenent after
nore than six decades of continuous injection into
the San Andres in and around the EMSU i s substanti al
evidence that injection is and will be and conti nue
to be confined to the disposal zone.

Now, if the Conmm ssion rejects
Goodni ght's argunents and maintains its new
continuous barrier standard, Goodni ght shoul d be
af forded the opportunity to present evidence at a
limted, narrow rehearing addressing this new
st andar d.

Up to and through the hearing, Goodnight
bel i eved and understood reasonably that the
appl i cabl e standard required to show only that the
I njection was being confined to the injection
i nterval, which was done. It relied onits
engi neering and injection data for that reason, which
t he Comm ssion found to be the nost conpelling
evi dence of no communi cati on.

Now, if Goodni ght had known that it was
required to actually prove the existence of a
continuous barrier, then it would have presented at

t he hearing additional evidence and analysis of its
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3D seism c dat a.

Now, it's in our application for a
hearing. We did include an initial analysis of its
3D seisnmc data that ties the geophysical analysis to
well logs and confirns the existence of a laterally
extensive confining strata 60 to 200 feet thick,
denmonstrating that Goodnight's injection is and wl|
remai n confined.

Now, if the Comm ssion maintains this
continuous barrier standard, Goodni ght shoul d be
given the chance to present a full analysis on this
data and a subsurface nodel, to avoid prejudice.

Now, in the event the Conmm ssion refuses
to grant in whole or in part Goodnight's requested
relief to rescind the order tenporarily suspending
its injection and grant Goodnight's pending
appl i cati on, Goodni ght requests that the order be
anmended to provide the requested alternative relief.

VWhy? First, because the evidence
supports it; and second, because Goodni ght has
i nvested mllions of dollars on its four wells at
I ssue in this case that support actively and
currently nore than 30,000 barrels of existing oil
production per day, and it has invested nore than

$300 million in its Llano pipeline system and
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associ ated injection infrastructure.

In contrast, Enpire has taken no steps,
i nvested no capital necessary to begin recovery of
its purported ROZ, |et alone denpnstrate that it's
recover abl e.

G ven the status and the Comm ssion's
finding, why should Goodni ght be forced to
| mmedi ately shed in its wells? It shouldn't.

G ven that the ROZ contains, by
definition, only oil that cannot be nobilized by
wat er, continued di sposal of produced water until
Enpi re m ght be approved for a CO2 EOR project will
not affect the ROZ. There's no evidence it wll be
| npact ed.

Even if the Comm ssion refuses
Goodni ght's alternative -- rather, even if the
Comm ssi on refuses Goodni ght's rehearing request, we
shoul d neverthel ess anend the order to clarify that
Goodni ght's injection can continue until Enpire
actually begins a CO2 flood that actually targets
Goodni ght' s di sposal interval and not some shal |l ower
zone.

Doi ng so would require Enmpire to obtain
all the necessary regulatory permts for EOR

i njection, inplement the necessary capital
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expenditures and facility nodifications, procure the
necessary CO2 for injection and rights of way, and
denonstrate that it's prepared to i medi ately
commence CO2 fl ood operations.

This alternative relief aligns with the
Comm ssion's finding in the order that disposa
cannot coincide with the proposed CO2 fl ood operations
In the sane interval. That's the key. |t has to be
t he sanme interval

| f the Conmm ssion determ nes that
Goodni ght's injection should neverthel ess be
curtailed or suspended in advance of CO2 fl ood, then
I njection should be curtailed in an orderly schedul e
tied to Enpire's denonstration of concrete m | estones
towards its EOR project. |If any of those m | estones
are m ssed, we believe that Goodnight's injection
shoul d be all owed and then resunes and the injection
suspension lifted and Enpire's project term nated.

So requiring Enpire to neet these
mlestones is justified and necessary, where its
viability as a going concern is uncertain and has
been for years.

Finally, should the Conmm ssion refuse
Goodni ght's application for rehearing and reject its

proposed alternative relief, the Conm ssion should
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enter a partial stay of the order, staying suspension
of Goodnight's injection until final resolution of an
appeal. Failure to do so will have substanti al
adverse effects on Goodni ght, offsetting production
operations and third-party di sposal operators, as
well as the state and public interest nore generally.

We' ve outlined those argunents in
support in our papers, including the self-affirnmed
statenent of Goodnight's chief executive, M. G ant
Adans, and we believe the notion nore than neets the
requirenments to i ssue a stay.

But I'lIl make just two points in
response to Enpire's opposition. First, Enpire seens
to believe that Goodnight's arguing it has a vested
property interest in its injection permts. That's
not the case. (Goodnight has a vested property
i nterest in the San Anders pore space through its
| easehol d, the State. And the Comm ssion's order,
wi t hout a finding of recoverabl e hydrocarbons and
current inpairnment, conpletely w pes out Goodnight's
property interest in that pore space w thout a proper
purpose. That is a regulatory taking.

Second, Enpire conpl ains that Goodni ght
seeks an asymmetrical stay, staying only the

provi si ons applicable to Goodni ght and not the
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three-year tinme frame to inplenent the EOR project.

Enpire elected not to chall enge that
three-year tinmeline to conduct the EOR, so there's no
basis to stay that aspect of the order.

I n conclusion, you have been nore than
attentive throughout these proceedings, briefing and
argunments presented by the parties, and we appreciate
your careful consideration.

The decision in this case, and getting
it right based on the facts and the law, is inportant
to Goodnight. |It's also critical to the State of
New Mexico, offsetting operators and third-party
di sposal operators.

But it's also of utnost inportance to
ensure a stable and reliable permtting program under
the Class 2 U C, including enhanced oil recovery.

Before | conclude, a couple points just
to nmake a response to sonme of the comments that
Enpire made in their statenents.

The evidence of the fractures, this is
I n our papers, that were presented to the Conm ssion
that alleged to be the pathway for communication do
not reach the confining zone that Goodnight is
i dentifying. They' re nore than 90 feet short.

There's no direct evidence and no indirect evidence
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of any fractures that would allow for communication
bet ween the two zones.
The reason Goodni ght objected to the
i ntroduction of its | eases and argunents around
| eases at the hearing was because Enmpire was seeking
to introduce that evidence to show all eged trespass
outside of its authorized boundary. So we objected
for a different reason, not because we objected on
the introduction of the surface | ease agreenents.
They were presented to the Comm ssion previously
al ready. They're of record. W just objected for
their testinony alleging that there was a trespass.
To M. Wehneyer's comment that we were
unable to identify any other, in the history of the
worl d, saltwater disposal well, anywhere on the face
of the earth throughout history that failed to
I nject -- that authorized ejection within another
unit, that's not true. The testinmony actually
identified at | east one other in the North Monument
Unit here in New Mexico. There are nore than one
I nstance where the Division or Conm ssion has
aut hori zed a saltwater disposal well in a unit. And
often it's a simlar situation as this one, where
It's injecting into the San Andres. Because the

San Andres is nonproductive, and it was erroneously
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included in the unit, and it shouldn't have been.
Okay? |It's not been a hydrocarbon-produci ng zone.

And that's the reason it's different.
It's not that the saltwater canme to -- the disposal,
cane to the unit. The unit came to the pre-existing
sal twat er di sposal

As to the unit itself, again, the unit
erroneously included the San Andres, and it shoul dn't
have.

We appreciate your attention. On behalf
of Goodni ght M dstream and the board, |'m grateful
for your attention and careful consideration in this
very inportant matter. Thank you.

CHAI R CHANG. Any questions from
comm ssioners at this point?
M5. APODACA: |'Il reserve ny questions.
COWM SSI ONER BLOOM  Not at this point.
CHAI R CHANG  Conmi ssi on counsel ?
MR. SHANDLER: No.
CHAI R CHANG. Thank you. | don't have any
questions for you at this point.

W will proceed, then, to OCD

MR. MOANDER: Good afternoon, Conm ssioners,
Chai rman Chang. Just a point of clarification on the

order. | have not heard any party reserve any
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remaining time left and just want to clarify that
will not be available in the future? 1|s that
correct, Chair Chang?
CHAIR CHANG That is correct.
MR. MOANDER: Ckay. Thank you

|"mgoing to do this in slightly reverse
order than | had intended. 1'll discuss OCD s notion
as the secondary aspect of things. But first off,
"' m going to address the targeted criticisns towards
OCD made by Enpire initially to clear that up.

The first argunent that was made by
Enpire towards OCD and their role in forcing the
subject order at issue here is that OCD was not
adversely affected. And that's just pure basura.
That is not true.

OCD had obligations inposed upon it,
additional duties, et cetera, fromthe Comm ssion.
So it has, in fact, actually been adversely affected
and it's certainly -- |I'Il get to the issue of duties
and obligations that OCD now has placed upon it by
t he Comm ssi on.

The second argunent made was that this
I's not an enforcenent proceeding. That's abundantly
clear. And at no point did OCD claimit ever was.

That's a red herring argunent. The reason why t hat
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was brought up was only because OCD s primary
experience, which was provided through an affidavit
and resune, Deputy Director Brandon Powell outlined

t hat enforcenment proceedings are the context in which
OCD is nost famliar wth suspension of permts and

t he process that tends to follow fromthem And that
Is why it's made the proposals that it did, that 1'lI
address here in a m nute.

Therefore, OCD would contend that its
experiences are highly rel evant and should informthe
Comm ssi on about how it handl es these suspensions.

At this point, this appears that Enpire
I's being coy and di si ngenuous about matters. | nean,
t here was a whol e bunch of flattery made to the State
and the Commi ssion in oral argunment.

OCD' s suspicion here -- because Enpire
didn't actually touch OCD s proposal for their plan,
not at all. And why would that be? Well, during the
course of testinony in the hearing, it did, in fact,
conme out that Enpire has financial problens. And if
an EOR project is permtted to proceed, which this
Comm ssion has, in fact, ordered, there are no
guardrails on how that project should proceed. No
di scussion of filing deadlines, no discussions of

proofs provided to OCD that progress is, in fact,
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actually being made. Because at the end of the day,
this is a veiled effort to park this area, park this
particul ar project and hold on for three years

wi t hout actually having to denonstrate anything until
that three-year deadline expires. So this is why OCD
I's involved and seeks the clarity that |I'll address
nmomentarily.

OCD has a duty to ensure it conplies
with this order, and it requires clarity as to, for
exanpl e, shutting down injection wells, which entails
i ssues |ike safety and al so prevention of additional
waste. And there are environnental considerations
that also cone into play. And it would appear that
that's just not a concern of Enpire whatsoever here.

So having put to rest the criticisns
that were made of OCD, |I'm going to go ahead and turn
to our proposing. OCD had sone difficulty in
deci di ng whet her a rehearing was actually, in and of
itself, the correct vector to take to address its
concerns, but ultimately chose to respond to both the
application and notions for rehearing.

What OCD has proposed here, and this can
be found on Exhibit A Page 5, Paragraph 10, is
conventionally, when OCD suspends a permt, it does

al |l ow benchmark -- |ike sub-deadlines under a nmjor

Page 50

Veritext Lega Solutions

Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com




© 00 N oo o b~ W N P

N T T N N T e e e R R R N T e
o A W N P O © 0O N O 0o~ W N +—» O

deadl i ne of 90 days for w nding up operations. This
Is largely done to ensure that the w nd-down is done
properly, safely and thoroughly.

This can be done a nunber of ways, which
Is why | think perhaps sone additional testinony
m ght be useful for the Conmm ssion as to how t hat
proceeds in nore excruciating detail. But
ultimately, in no event should it takes | onger than
90 days to do a shutdown. And from OCD s
perspective, that's reasonable, safe and appropriate,
because it does prevent potential waste, alnost above
anyt hing el se.

There also is a lingering question here
in OCD's m nd whether or not this suspension is
effective imediately, and if so, would seek that 90
days in order to allow Goodnight to properly w nd
down everything and shut in the wells to OCD s
sati sfaction.

Alternatively, if the suspension were to
be contingent, although the order doesn't seemto
reflect that, | do think it's worth nentioning,
contingent on Enpire starting, initiating, otherw se
advancing its EOR project, that would be a very
different scenario and OCD woul d want sone additi onal

gui dance on that point.
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Now, turning to Enpire, the order only
provi des a three-year deadline and nothing nore as to
how Enpire is to proceed with its EOR project.

Deputy Director Powell's recomendati ons are found on
Page 7, the enunerated paragraphs of OCD s response.
These are a bit nore specific, primarily because OCD
has handl ed other pilot projects in the past. That's
sonet hing that Deputy Director Powell is pretty
experienced in. And this sets out sonme deadlines as
to performance by Enpire to conplete that project.

But just as inportantly, there's a
question of if deadlines are m ssed, whether or not
OCD may be able to construe a failure on Enpire at
any given point in tim as a failure of the project,
at which point that would need to be addressed again
with the OCC, because the suspensions are contingent
on the EOR project. |If the EOR project fails, that
brings into question the status of the suspensi on of
Goodnight's permts, which will need further
clarification.

The additional factor in this is that
recoverability, as OCD reads the order, is not
guaranteed. It has not been proven. That brings
i nto question the potential success of this project.

VWile that may be the intention of the project,
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that's still a concern for OCD, thus OCD believes
that the EOR project that Enpire now has the right to
proceed with needs additional guardrails, deadlines,
clarifications.

And so with that, | will pass the
m cr ophone back to the Comm ssion.

CHAI R CHANG. Thank you.

Comm ssi oners, any questions at this
point for OCD counsel .

MS. APODACA: |'Il reserve and then cone
back. Thank you.

CHAIR CHANG. At this point, counsel?

MR. SHANDLER:  No.

CHAIR CHANG Great. Thank you.

| don't have any questions either.
We' || proceed to statenents from Rice, please.

MR. BECK: Comm ssion, Chairnman Chang, thank
you. Thank you all for your attention. Thank you
for bringing us back again. It's wonderful to see
you all again. Hopefully this won't be the | ast
time.

You know, there's been a | ot of
criticisnms of the Conm ssion's order, and no one has
ever accused ne of witing ten words when five words

was suffice -- let me say that again. No one has
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ever accused ne of witing five words when ten words
were suffice. And so sonetines that happens.

| think that the Conm ssion's order is
clear in context. And | nay be not joined by a | ot
of folks in that opinion. But it seens to me,
particularly when you read the headings, that the
Conmmi ssion reached the finding that it is possible
that there is a ROZ down in the San Andres that nmay
be produced at sone point in the future.

It seens the Comm ssion said we want to
see if that's possible. It seens the Commi ssion
said, seens |like the evidence said to us that if
there's ongoing injection by Goodnight in the
targeted zone, where they want to produce the ROZ,
that conflicts with their ability to test that space.

Now this seens to ne nore |ike a gotcha,
or, as ny coll eague said, coy and disingenuous. |
t hi nk we can see that fromthe ad hom nem attacks
fromEnpire. | think we can see that fromits
classification of the Conm ssion's order as, quote,

t he suspension order, which it is not. It is an
order that provides Enpire the ability to go and test
its pilot project as Enpire requested.

And it does so after finding that there

Is not current waste or inpairment of correlative
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rights. It does so in finding that the injection of
Goodni ght is not inpairing recovery or causing waste
in the Grayburg currently. But it mght, for a pil ot
project, if and when Enpire comes to the Commi ssion
or the Division, applies for that and is granted that
aut hority.

Enpire attacked Goodni ght here and in
all the papers for seeking guidance fromthe
Division, for going to the Division and sayi ng, we
attended the Septenber 12th hearing, we requested of
the Comm ssion the tineline for suspension of our
permts.

The Comm ssion told us the Division is
charged with inplenmenting this order, go to the
Di vision. Goodni ght heeded that advice, sent an
e-mail to the Division requesting that neeting,
carbon copied all counsel, inviting everyone to go
and do that.

The Division took themup on that, and
that's when the notion to -- the enmergency notion to
enforce the order happened and the notion to stay
happened.

Now t hat was the proper thing for
Goodnight to do. That is being a prudent operator.

| s heeding the Comm ssion's directive that the
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Di vision would inplement this order. And | think
that we can all see fromthe Division's response why
that is the proper route for this to take.

Now, the Conm ssion was not aided by
bri efing on what suspensi on neans and what happens
when there's a suspension. That's because it cane up
as an idea in the hearing, was not aided in briefing
with the parties. It was not outlined what the
standards are or what the effects are of suspension.

And agai n, that nmakes sense in the
context of the Commi ssion's order, that if and when
Enpire seeks applications to commence a pil ot project
for CO2 EOR recovery, then the Division will | ook at
that order and Goodnight's injection authority wll
be suspended at that tine.

Now, the gotcha nature of this order
this proceeding by Enpire, | think is nost
exenplified by what is now new evidence, which is
that they cannot go forward now i f Goodnight's
I njection authority -- Goodnight's injection
continues. They just can't do it.

And it's interesting that that is
nowhere in the Conm ssion's findings. The Conm ssion
was very specific in its findings of where it canme up

with this idea. And that appears in Paragraph 64 and
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65 of the Comm ssion's orders.

When Dr. Anpomah asked whet her Enpire
woul d be okay with suspendi ng Goodnight's injection
permts while it did an EOR project. And in that
exchange, it says: Wuld Enpire be open to that?
You know, you're getting ne in nore and nore trouble
with M. West, but | think we could do it within a
coupl e of years.

So within a couple of years Enpire w |
have the opportunity to drill the other wells?

Yes sir.

And proof to see that if any of those
claims, you know, real evidence that the ROZ indeed
exists, it's recoverable?

Yes sir.

Comm ssi on goes on talking to
M. Wheeler, mainly speaking about: |If you guys had
consent fromthe Conmm ssion to establish an EOR
project and you conmtted capital from your conpany,
what do you think the tineline is in reference to
Comm ssi oner Anmpomah's question about performng a
pilot to verify that the ROZ is there and it's

pr oduci bl e?

You just do a small, small pilot project
and the Comm ssion requests it, | believe that we can
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get it and do it within that two-year period, where
we're tal king about drilling the wells and coring and
then the analysis and everything of that to present

it to the Commi ssion.

Nowhere in that exchange was it
qualified that only if Goodnight's injection stopped
| mmedi ately they could proceed with that. Why?
Because that was never part of it.

Now, M. Wehneyer said that this -- |
wrote it down, suspension order says that it suspends
exi sting Goodnight's injection wells, the Dawson, the
Banks, Sosa, Rhino, full stop, now.

I f you | ook at Paragraph 3, on Page 13
of the order, that's not at all what it says. And
it's inportant that's not at all what it says,
because as | said, | think the Conm ssion's order was
cl ear.

It says: Suspends existing Goodnight's
i njection wells, Dawson, Banks, Sosa, Rhino. And it
goes on. |In order to provide Enpire with the
opportunity to establish the CO2 EOR pil ot project.

And so the Conm ssion had in mnd, as is
clear fromthe order, that this would happen if and
when Empire sought a CO2 EOR pil ot project and was

granted that authority.
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And t hat makes sense, because if we go
back to the beginning of this entire exercise, it is
about an ROZ, a residual oil zone. And what you did
not hear from Enpire, but you did from Goodnight, is
what we all know is the definition of a residual oi
zone, which is that the oil has been washed out by
Mot her Nature's waterflood and it is immobile to
wat er .

And so the continued injection of
Goodni ght, even if there is an ROZ down there, does
not cause waste, does not inpair correlative rights.
That oil is inmobile to water. It is now, it has
been since it was there and it was washed out by
Mot her Nature's waterflood. And it will be if and
when anyone ever seeks to do a recovery project in
t he Lower San Andres where Goodni ght is injecting.

So I think it is incunmbent on the
Comm ssion to, now that you've been presented with
this, make that clear. | think that the OCD
standards set forth are reasonabl e.

What | do think, that fromthe
Comm ssion's order, that suspension is and should be
conti ngent upon Enpire applying for and being
aut hori zed to conduct the pilot project.

Thank you.
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CHAI R CHANG. Thank you.

Any questions fromthe Comm ssion at
this time, or would you like to reserve?

COW SSI ONER AMPOVAH:  Yeah, |'Ill reserve if
Pil ot has anything. Yeah, thank you.

CHAI R CHANG  Counsel ?

MR. SHANDLER: No.

CHAI R CHANG. And thank you. | don't have
any questions either at this time. Thank you very
much.

And | believe we have Pilot Water
Sol uti ons.

MR. SUAZO. Good afternoon, Comm ssioners
and M. Chair. This is Mguel Suazo again, appearing
t oday on behalf of Pilot Water Solutions, SWD. | can
assure you I'Il be brief.

Pil ot appears today in support of the
notions for rehearing submtted by Goodni ght and
Perm an in an opposition to the one submtted by
Enpire. We think that a limted rehearing to correct
the internal inconsistencies and to nmake
clarifications in the order would be proper,
especially since, you know, all the parties here are
going to be living under this order for the

f oreseeabl e future.
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Now, Pilot has taken a pretty small role
in this proceeding, despite its |l ength and
conplexity. And that's because the well that it has
in the EMSU is pretty margi nal conpared to sone of
the other wells in and around it.

But Pilot has foll owed these proceedi ngs
very keenly, you know, awaiting the outcone in the
Comm ssion's decision. And Pilot is concerned that
this decision is going to inpact not just it, but
others in the industry that performin the sanme |ines
of business.

So in ny distillation and understandi ng
of what the order entails, we don't believe that
Enpire did adduce substantial evidence that its
correlative rights in the Gayburg are inpaired. And
we think the record pretty clearly denonstrated that
there's no fluid mgration, that the San Andres
Reservoir is in material bal ance, and there's no
evi dence of cross-formational conmunicati on.

So I think those are pretty inportant
points that should be reevaluated by the Conmm ssion
as they're thinking through what to do followng this
proceedi ng.

So for these reasons, you know, Pil ot

respectfully supports the notions for rehearing we
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urge the Commi ssion to grant rehearing for the
limted purpose of reconsidering the suspension
provi sions of the order to clarify the Comm ssion's
findings of no current waste or inpairnent, and to
reaffirmthat any suspension of injection authority
must rest on specific findings of failure to confine
I njected fluids under 19-15-26-10.E. And this
approach, we think, respects the Conm ssion's prior
wor k, corrects procedural inconsistencies, and
restores the certainty that the Ol and Gas Act
requires.

Thank you.

CHAI R CHANG. Thank you very much. | wll
open the floor to comm ssioners again for questions
for any of the parties.

COW SSI ONER AMPOVAH:  Thank you, M. Chair.
| do have a couple of questions, at least as | think
through this to help ne at |east to be able to make
sonme decisions here. | will start with OCD

So in your prehearing statenent, and
even you touched on it today, so on Page 4, |Item
Nunber 3, OCD request that the OCC provide the OCD a
deadl i ne framework for suspension of Goodnight's
SWD's injection permts per OCD s suggestion.

So ny question to OCD is, based on the
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OCC order, why is it difficult for OCD to actually
nove forward and i npl enent? You've nmade sone
suggestions as to the procedures as, let's say, sone
of these SWD's can be shut. So why, OCD, do you have
t hese processes? Wiy is OCD believing that you do
not have enough information to be able to execute the
order?

MR. MOANDER: So a few points on that,
Dr. Anmpormah. First is OCD reading the order and OCD
woul d agree with Rice's point that Paragraph 3 from
OCD s perspective, does not actually specify an
| mmedi at e suspension or a future suspension. But it
does -- potential here for an inplication that
there's a contingent event before suspension could
occur. And that's the last clause after Rhino, in
order to provide Enpire with an opportunity to
establish the CO2 EOR pil ot project.

That's the main -- so the threshold
guestion from OCD is, when does this suspension --
actually is it effectuated? Because it can really be
ef fectuated under two conditions here, at |east as
t he evidence has been provided and the argunents have
been made.

One of themis effective upon issuance

of the order, or, say, you know, 90 days |ater, sone
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other very date certain determ nation

The second option would be that that
suspensi on woul d beconme effective or it would be
triggered by a certain action by Enpire in regards to
the EOR

OCD is very careful about suspending
permts, because those in no way claimthat they are
constitutional interests of any kind, nothing of that
sort. They do remmin financial interests that are
owned by operators, and so OCD does not take it
lightly to just suspend a permt, just sort of ad hoc
or without any concern about the effects of that.

Now, in addition to that, OCD |likes to
supervi se these wi nd-downs of these wells with
certain filings. OCD response was not intended to be
a catchall with all the detail that would be expected
if there was a reconvened hearing. So that's why OCD
seeking clarification fromthe Comm ssion as to
precisely what it wants OCD to do.

Now, when OCD conventional ly does
suspensi ons, they do that under enforcenent
proceedi ngs, which, while they certainly can appear
before the OCC, nost of the time, they sinply don't.
And that's the end of it. And it's OCD s discretion

that's in play, because the OCC is not brought in.
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And since both OCD and OCC have concurrent
jurisdiction in this instance, OCD prefers to defer
to the Conm ssion, sitting as the final adjudicator
of this matter to provide that guidance.

COW SSI ONER AMPOMAH:  Thank you, sir.

So I'll nove down to Nunber 6 -- Page 6,
IltemB. |If OCC seeks a suspension date that is not
| mmedi ate, OCD recomends tying the suspension of
Enpire's acconplishnment of specific criteria tied to
Enpire's EOR project, such as date of first injection
by Enpire.

So nmy question to you is, does the
Conmm ssion have the authority to really inpose sone
strict deadlines on Enpire?

MR. MOANDER: | am cauti ous about advi sing
the Comm ssion on its authority because that's not
necessarily ny role? But from OCD s perspective, OCD
doesn't see why the Conmm ssion woul dn't have t hat
aut hority.

Here, the enabling act, the Ol and Gas
Act, provides extraordinarily broad authority to the
Comm ssion. So | don't think there's a restriction
on the Comm ssion. |'msure there may be
counter-argunents to that, that | would genuinely be

curious to hear, but OCD does not see any prohibition
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or restriction on the OCC s authority to provide nore
detai |l ed deadli nes, conpliance, etc.

Now al ternatively, you know, and |
didn't push this argunment terribly hard in the
response, if the OCC w shes, they can give OCD
essentially what anmobunts to plenary authority to
enforce, with a fewclarifications that |I think are
necessary, |ike when the suspension is in effect.
But | think that's also an option, to allow OCD to
conduct this as it sees fits, so long as it
acconmpl i shes the purposes and the intent of the
order. That's not also nade clear here, given
there's sonme | anguage that -- there's sone conflict
in the final order, what is it, 24004.

COWM SSI ONER AMPOMAH: | woul d like to ask
the other parties if they can provide a response to
the sanme questions that | just posed to OCD.

MR. VEHMEYER: On behalf of Enmpire, 1|l
take a shot at it, and Ms. Hardy can cl ean up behi nd
me.

Certainly there's sweeping authority and
di scretion on behalf of OCC. The issue here with the
i dea of a m | estone approach is one that was in no
shape, formor fashion part of the OCC s final order

t hat suspended the permts.
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Secondly, there was zero technical
testinmony during the devel opment of the case to
i nform a staged approach, and so, as you | ook at
econom c aspects, as you | ook at technical aspects,
as you | ook at permtting aspects of the tertiary EOR
project in the San Andres, what has cone for the
first time out of OCD' s filing is conpletely
arbitrary. There is zero technical testinony that
was devel oped during the four and a half weeks t hat
anything they say there on paper could be achi eved
from an econom ¢ or technical or practical
perspective. And so we understand the OCC s fi nal
order that we have three years. And Enpire,
consistent with its testinony, is prepared to execute
and be back here within the three years.

In terns of arbitrary m | estones during
the interim or that that would sonmehow affect
Goodni ght's clear obligation to i mediately suspend
the injection so that the pilot can go forward,
there's zero basis for that in the text of the
Conmi ssi on's suspensi on order.

So I"'mnot sure if that -- | hope that
answered the question. But again, what OCD canme up
with, they didn't point to any instance in the

hi story of time that the OCD has actually staged -- |
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wasn't intending to be funny. | apologize to OCD if
| was. But the idea of a staged inplenentation with
mlestones in the arbitrary fashion that came out of
M. Moander's filings, there is zero point to any
time historically that's ever happened before. And
again, it is utterly arbitrary, because there was
zero technical testinony about the idea of that being
f easi bl e.
Ms. Hardy, is there anything | coul d

have said better or nore accurately?

MS. HARDY: No. You did a good job. Thank
you.

MR. RANKIN: Dr. Anpomah, if | may just
confirmthe question that |I'manswering. [Is it
whet her the Comm ssion has authority to inpose?

So | think in this instance, the

Comm ssi on woul d have broad authority. If it's going
to authorize or request an EOR project, it would have
authority to put sone guardrails on what that process
would look like. And | think, I think as M. Mander
said, the Conmm ssion does have broad authority,
especially in areas where it does have cl ear
jurisdiction under the statute, which is to
oversee injection, EOR projects.

And here, as | read the order, | tend to
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agree that -- | read the order initially to suggest
that injection would not be suspended -- would only
be suspended conti ngent upon the comencenent of an
EOR proj ect.

So to address the question about, well,
what woul d those m | estones be, there are a few
t hi ngs we know have to happen for an EOR project to
be approved or to go forward. The first of which is
there needs to be an application filed for CO2
i njection. And so what m | estones mght fall from
that, well, we sinply would | ook to the application
that Enpire, itself, files, what is it planning to
do, and then we can dictate fromthat what the
m | est one shoul d be.

If Enpire is ready, willing and able
right nowto go forward with an ROZ, then let's see
the application, and then fromthat, we can determ ne
what the m | estone should be, upon which an orderly
and schedul ed shut-in or suspension can be
I npl enent ed.

Agai n, you know, the way | read the
order and the way | understand the intent, is that
the injection of Goodni ght need not be suspended
until and when and if Enpire actually commences

injection. Key to that for an EOR project is it has
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to be in the zone that Goodnight's injecting into.

If Enpire decides to pursue a different interval,
then it's not clear to us that there would need to be
a suspension of injection. But that that's for the
Comm ssion to dictate.

But as to the mlestones, | do believe
t he Comm ssion has broad authority. | think if
there's any question about what the m | estone should
be, we could certainly have a narrow hearing on what
those are, or sinply | ook to what application Enpire
actually files to dictate what those m | estones
shoul d be.

COW SSI ONER AMPOMAH:  Thank you.

So back to OCD. So is it OCD s position
that the current order does not provide enough room
for CDto work with Enpire, you know, to inplenent
the CO2 EOR project within the three years?

MR. MOANDER: | wouldn't go that far,
Dr. Anpormah. OCD wants clear -- well, | think the
key, the threshold issue for that determnation is
how t he suspensi on of Goodnight's permts would
operate. Getting clarity on that would certainly
make it easier for OCD to start requesting
i nformation, and, as M. Whneyer said, put arbitrary

deadlines on Enpire's performance, which actually are
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not going to be arbitrary. There are processes that
do exist that apparently Enpire is unaware of at the
monment .

But that's really the threshold issue,
to make that determ nation, would be what is the OCC
wanting done with those permts? Because, again, if
they're tied to performance m | estones by Enpire,

t hen that woul d change how OCD approaches this.
COW SSI ONER AMPOVAH:  Now to Enpire. So
you ask about, you know, in the rehearing that you
are requesting for the Conm ssion to conpl etely shut
the SWDs from Goodnight. |Is that a fair description?
MR. WEHMEYER: It's the nere distinction
bet ween suspended from Septenber to three years
versus permanently revoked. This is New Mexico's
mnerals. This is United States' mnerals. This is
Enpire's vested | easehol d.

We think the evidence was sufficient and
concl usive so that right now we can just say those
four permts are full-stop revoked. W respect the
Conmi ssi on's deci sion about the three-year
suspensi on, but suspensi on neans suspensi on, not
curtail ment.

I f the Conm ssion was disinclined to

permanently revoke, and we understand that that's
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where your decision is, and we respect that, despite
t he reheari ng papers, the suspension neans suspended.
You cannot inject if your permt is suspended. And

t he Comm ssion said, present tense, the four permts
are suspended. So there should be no sal twater going
into that hole while the permt is, present tense,
suspended.

COWM SSI ONER AMPOMAH:  So on that, ny
guestion to Enpire is, if you | ook at the 1984 order,
we di scussed during the entire hearing about the
i ntent of the San Andres being added to the unit.
There was a | ot of discussion about that.

So ny question to you about what you are
requesting, so after a three-year period, or let's
say at sone point Enpire believes that this project
I's not econom cal and they don't want to progress on
that project, would that nore or |ess support why the
OCC probably would say let's suspend for now?

MR. VWEHMEYER: | understand the Conm ssion's
reasoning, and so | think if | take it in pieces,
here's why -- so I've told you, we're going to
execute in three years on the pilot. [If the
Comm ssion wants to know why is it inportant to
Enpire that right now the rehearing be granted to

compl etely revoke, we heard about $5 billion in gross
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revenue, $1.5 billion approximately in royalty to the
State of New Mexico and to the United States. This
requi res hundreds of mllions of dollars in capex
expenditure to execute that project.

And consistent with what M. MBeath
conceded for Goodnight on the stand, if it's
permanently revoked, as we think the evidence is
conclusive it should be, then it's a |ot easier to go
forward in terns of executing a |arger program But
what ever that | ooks |ike, whether that's just Enpire,
whet her that's partners, whether that's raising
noney, whether that's borrow ng noney, in terns of
peopl e, consistent with what M. MBeath said, as
third parties or internal parties, investors |ook at
the project, the revoked is inportant.

But if the Comm ssion is disinclined to
revisit its decision and to |eave it as suspended for
three years, we are going to make this a success. W
will be back on or before three years to show the
Conmi ssion that at that point in time, pernmanent
revocation is appropriate so that we can go forward
and get this value out of the ground and avoid the
waste of the State's natural resources.

COWM SSI ONER AMPOVMAH:  Thank you.
Let me tie nmy attention to Goodni ght.
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And | read through all your briefs. | appreciate
t hat .
Now, | just want to ask you, is it
Goodni ght' s under standi ng that some way, sonmehow, the
Conmm ssion is tying the decision to suspend the
I njection to the performance of the EOR?

MR. RANKI N:  Conmi ssi oner Anponmah, the way
the order was witten and the findings that were made
and the conclusion that the order would be
i npl enented by the Division, as both counsel for Rice
and the Division stated, it appeared to be
potentially contingent on the Enpire going forward
with the EOR project.

And because del egation of the order
was -- inplenentation of the order was del egated to
the Division, it was unclear to us what was the
intent. And if the intent of the Comm ssion was to
fully delegate that to the Division -- which is why,
at the time the order was issued, | asked a series of
questions to understand, as best | could, what the
I ntent of the Comm ssion was, whether there was
I ntended to be an i medi ate shut-in. So |I asked that
guestion. And the response | got was that it was the
I ntent of the Comm ssion to del egate the

i npl enentation to the Division.
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So to answer your question, our
understanding was that it was a little unclear, but
that the intent was to del egate inplenentation to the
Division, to inplenment suspension of the injection
pursuant to the discretion of the Division. Qur view
was that the guidance provided in the order was such
t hat suspension could be -- rather, injection could
be suspended only as and when any EOR project was
comrenced.

COWM SSI ONER AMPOVMAH:  Thank you. So, |I'm
readi ng through your -- this will be your pre-hearing
statenment, Goodnight Mdstream LLC, for the
application for rehearing. |'mreading from Page 3,
and 1'lIl start fromthe | ast paragraph, and it starts
with second.

The order creates two cl ear
constitutional conflicts. 1, that it erroneously
affirms the utilization of the public waters in
contravention of the New Mexico Constitution.

But I'"mnot interested in that one. Let
me go to the -- the order confirnms there are no
recoverabl e hydrocarbons in the San Andres and was
i ncluded in the EMSU as a source of water supply
violates the Statutory Unitization Act.

2, until there is an actual finding that
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there are recoverabl e hydrocarbons in paying
guantities in Goodnight's San Andres di sposal zone
and as exhibited failure to confine injected fluids,
the order constitutes an inperm ssible regul atory
t aki ng of both Goodnight's property interest and the
surface owner's pore space in the San Andres zone.

So | do have a couple of -- | just
wanted to have sone clarification on this one. |
t hought there was a | ot of evidence, you know, a | ot
of discussion during the hearing about the
contai nment. We asked a | ot about it, and if |
recall correctly, Goodnight's response was that: W
are injecting into a vacuum

Now, you also tal ked about Enpire didn't
have the burden of proof. But | thought it was clear
t hat each party had their own burden of proof. So do
you believe that Goodni ght was able to show the
Comm ssi on during the hearing, this is how nmuch |I'm
injecting, this is where it is, during the hearing?

MR. RANKIN: So the answer to your question

is, | think the question that we need -- the burden
that we need to prove, there's two different things,
just to break it down.

There's a burden that Enpire had to

carry for its affirmative burden for its applications
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for new wells. And that was to denonstrate that its
proposed injection was going to be confined within
the injection interval. That's for the new
appl i cati ons.

Conversely, as the applicant seeking to
revoke Goodnight's existing injection, Enpire had the
burden to show, through proof, that Goodnight's
existing injection exhibited a failure to confine the
injection fluids into the disposal zone. That was
its affirmative duty to prove.

During the course of the hearing, |
bel i eve that Goodni ght successfully showed that its
I njection fluids were not |eaving the San Andres
di sposal zone. They were being confined within that
I nterval, whether it's -- to what extent it went
horizontally, is not an issue for the regul ations or
under the governing regul ati ons.

The question is whether it's being
confined bel ow and above. And based on the evi dence
adduced and the engineering and injection data, | do
believe that that show ng was made, that we
confirmed, through evidence, that Goodnight's

I njection was staying within the disposal zone.

COW SSI ONER AMPOVAH:  So |I'Il turn to the
order, and | can see -- | know we've had a | ot of
Page 77
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di scussion on that today. So I'll just read that.
However the Conm ssion concluded it is pretty much
sure at present to grant Enpire's application to
permanently revoke the injection authority of the
exi sting wells because the Comm ssion found Enpire
did not adduce substantial evidence that the
correlative rights in the Gayburg are currently
| npai red by a Goodnight's injection into the
San Andres.

So on this one is it this provision that
Goodni ght is saying that the Comm ssion says that
Enpire's resources are not inpaired?

MR. RANKIN: So there's two reasons we're
sayi ng we understand that Enpire's resources are not
| npai red. Nunber one, the primary one, is that the
pur ported ROZ has been determ ned not to be
recoverable currently. They have not denonstrated
recoverability. They cannot show that it's being
recovered or can be recovered. |If it can't be
recovered, then there's no waste, there's no
| mpai rment, there's no share of production that they
have a right to that we're preventing them from
obt ai ning. Okay?

So if there's no recoverability, then

there's nothing that's been harned, whether you're
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| ooki ng at waste or inpairnment of correlative rights.
So that's as to the ROZ, and that's specifically as
to the San Andres. Okay?

Now, as to the Grayburg, this next
section here addresses primarily potential inpacts to
the Grayburg. Here, as | understand the order and
t he findings, unlike the potential future inpairnent
t hat the Comm ssion found, there has been no
denonstration of current communi cation between the
San Andres di sposal zone and the overlying G ayburg.

The engi neering data, the pressure data
and the injection data presented by Goodni ght was, |
understand, to be found conpelling to show that there
IS no comuni cati on between the disposal zone and any
overlying zones as |aid out here under Paragraph C.

So because of that and because there's
no hydrocarbons that are recoverable in the
San Andres and the only potential inpairnent would be
operations in the Grayburg and there's no finding
that there's been any communi cation to the G ayburg,
there's, therefore, no inpairnment of any correlative
rights in the EMSU based on the Conm ssion's
findi ngs.

COW SSI ONER AMPOMAH:  So then on the sane

page, that C provision was just specifically to the
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Grayburg?

MR. RANKIN: Correct. | agree. And another
finding in the Commi ssion's order that there is no
ROZ that's recoverabl e addresses the San Andres.

COW SSI ONER AMPOMAH:  You' re saying that in
the order, the Comm ssion made it clear that the ROZ
IS not recoverable?

MR. RANKI N:  Yes.

COW SSI ONER AMPOMAH:  Can you point ne to
t hat ?

MR. RANKIN: 1'Il have to take a nonent to
find it, but I know |l cited it several times in the
reheari ng.

COW SSI ONER AMPOVAH:  Yeah, it was
i nteresting. | saw that. So during the hearing,
there was --

MR. RANKIN:. Ckay. | have it. Sorry.

So it's the next paragraph, D, and it's
on Page 10 of the order, Paragraph D. |In addition,
t he Conmm ssion concluded it is premature at present
to grant Enpire's applications to permanently revoke
the injection authority of the existing wells. The
Comm ssion found there was insufficient evidence
presented at hearing to prove whether the ROZ was

recover abl e.
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So there's no evidence that it is
recoverable. Having found that it's not recoverabl e,
at present, there's no current finding that it's
recoverable, there's no -- therefore, there can be no
finding of waste and no finding of inpairnment of
correlative rights in the San Andres, because that's
the only potential hydrocarbon in the San Andres.

COW SSI ONER AMPOVAH:  So t he use of
"insufficient evidence," so is that what you are
interpreting that was entirely no evi dence presented
to the Conm ssion?

MR. RANKIN: Well, again, as to each party,
we each have a burden of proof, and the burden of
proof is preponderance of the evidence. And because,
under that standard, the Comm ssion found that there
was i nsufficient evidence, neaning they did not neet
their burden of proof, they did not neet the
preponderance of the evidence standard, there has
been a finding that there is no recoverable
hydr ocarbons in the San Andres.

COW SSI ONER AMPOVAH:  So from an
engi neering point of view, during the hearing, the
course of the hearing, | recall that, you know, in
this type of project, you have to do the, you woul d

have to go through the scooping period. And during
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the hearing, Enpire presented that that would be your
first pass, the scoping. And normally you have to
use anal ogous information to be able to back up your
anal ysis. And during that, we believe, at that
tine -- | think the discussion went back and forth,
we really need nore specific site field information.
So maybe you and I, we are reading it
differently, nmeaning into the insufficient evidence.
So don't you believe that at |east there was sone
scopi ng analysis that was presented to the Commi ssion
to prove that this ROZ coul d be recovered?

MR. RANKI N: | disagree, respectfully,
Comm ssi oner Anmpomah. Because the scoping anal ysis
t hat was done, renenber, was a Kinder Morgan
screening tool. And it used an 18 percent oil
recovery that was unattached to any data fromthe
EMSU. And Enpire, during the course of the hearing,
failed to connect that 18 percent recovery to any
data, not only within the EMSU, but to any other
anal ogous field. Further, it didn't even identify
whet her that scoping tool was applicable to a
conventional oil field or to an ROZ.

And we presented contrary evidence,
t hrough Dr. Lake, that, in fact, the 18 percent

recovery factor is several standard devi ati ons above
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what even he identified through actual data is
reasonabl e to expect in a conventional field. And he
had uncontroverted testinony that the recovery factor
is nmore likely to be in the range of 1 to 6 percent.
So | do disagree, and that actually the
evidence in the record establishes the converse, that
they did not present any reliable testinony based on
any actual data tied to the EMSU that there could be
any recovery of any of those hydrocarbons. And that
was, | understand, the findings of the Comm ssion.

COW SSI ONER AMPOMAH:  And don't you believe
that that is also the reason why the Conm ssion, in
their order, specified that Enpire has to proceed
with a pilot project to prove that?

MR. RANKIN: So | do understand that's why
the Comm ssion wanted themto go forth with that
project. However, the tinme for the ganme has passed.
And what happened is, Enpire had an obligation to
come forward with this evidence. And it canme forward
in the hearing with this evidence, and it didn't neet
t he standard of proof.

And so at that tinme and as we sit here
today, there's no evidence that any of those
potential ROZ hydrocarbons are recoverabl e.

And so | understand the Division -- the
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Comm ssion is interested in potentially seeing what
the future hol ds, but because there's been no

evi dence showi ng that there's inpairnent or waste in
the San Anders disposal zone, there's no basis to
shut in Goodnight's injection.

COW SSI ONER AMPOMAH:  Thank you. | will
pause here. | think | do have a | ot of answers. So
| appreciate that. Thank you.

CHAI R CHANG. Any ot her conm ssioners, Board
counsel, question?

COW SSI ONER LAMKIN: | don't have any
questi ons.

CHAIR CHANG. M only question is procedural
at this point. The two parties provided
denonstratives or slide decks or whatever you want to
call them Do you wish themto be admtted into the
record? And if so, is there any objection?

MR. RANKIN: Well, | haven't had a chance to
| ook at all the pages that are here. | suppose |
don't have an objection to Pages 1 through 31 being
submtted, but | do have an objection to the others.

CHAIR CHANG  Well, do you even want them
admtted as part of the record, first question?

MR. VWEHMEYER: Yeah, | think just given how

carefully the proceeding progressed on all matters of
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evi dence and what was actually filed, Enpire's
position would be that it would be safest to just
have them not adnmitted as part of the record.

But both sides have given physical
handouts. They could be used if hel pful or not, but
not be part of the record would be the Enpire
preference.

CHAIR CHANG Is that fine?

MR. RANKIN: | agree.

CHAI R CHANG.  Fair enough. All right.
That's all we've got. | think you have all given the
Comm ssion a lot to think through and to sort
t hrough, so at this point, I'd like to invite a
notion for the Conm ssion to go into an executive
session so we can sift through all of the argunents

present ed today.

COW SSI ONER AMPOVAH: M. Chair, | do so
move.

CHAIR CHANG. May | have a second?

COW SSI ONER LAMKIN: | second.

CHAI R CHANG. Hearing no objection --

MR. SHANDLER: A vestige of the |law requires
aroll call.

MS. APODACA: Conm ssi oner Anponmah, do you
approve?
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COW SSI ONER AMPOVAH:  Appr ove.

MS. APODACA: Conm ssi oner Chang?

CHAI R CHANG.  Approve.

MS. APODACA: Conmmi ssioner Lankin?

COWM SSI ONER LAMKI N:  Approve.

(3-0 vote. Motion approved.)

CHAI R CHANG. Thank you all very nuch. |
don't think you all need to stick around for the rest
of the day. |If we have anything to announce, |'m
sure we can announce on the online platform if that
is sufficient. But certainly you are all welconme to
stay if you w sh.

MR. WEHMEYER: And just for clarity, because
t here was an open possibility of today and bl eedi ng
into tonorrow, the online announcenent, no one would

be here physically tonorrow.

CHAIR CHANG No, | don't think so. I'm
sure -- yeah, I'msure we. Hopefully, | nean -- it's
already 4:00 -- well, it's only 3:18. So nmaybe we
can get this done today. But if not, |I'msure

what ever happens when we cone back out of the
executive session will nerely be an announcenent of
what ever deci si on has been nmade.

MR. WEHMEYER: Thank you so nmuch for the

clarity.
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CHAI R CHANG: Thank you.
(Commi ssion adjourned to

closed session at 3:19 p.m )
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AFFI RMATI ON OF COWPLETI ON OF TRANSCRI PT

|, Kelli Gallegos, DO HEREBY AFFI RM t hat on
Oct ober 16, 2025, a hearing of the New Mexico Q|
Conservation Comm ssion was taken before nme via video
conference.

| FURTHER AFFIRM that | did report in
st enogr aphi ¢ shorthand the proceedings as set forth
herein, and the foregoing is a true and correct
transcript of the proceedings to the best of ny
ability.

| FURTHER AFFIRM that | am neither enpl oyed
by nor related to any of the parties in this matter
and that | have no interest in the final disposition

of this matter.

: )
Kelli Gall egos
VERI TEXT LEGAL SOLUTI ONS

500 Fourth Street, NW Suite 105
Al buguer que, New Mexico 87102
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