O© 00 N O O A WDN -

=
o

11
12
13
14
15
16
17
18
19
20
21

22
23

24

25

PUBLI C HEARI NG
STATE OF NEW MEXI CO
Ol L CONSERVATI ON COMM SSI ON
Pecos Hall, 1st Fl oor, Wendell Chino
1220 S. Saint Francis Drive
Santa Fe, New Mexico
I N THE MATTER OF:

PROPOSED AMENDMENTS TO 19.15.2, 19.15.5
19.15.8, 19.15.9 and 19.15.25 NMAC

TRANSCRI PT OF PROCEEDI NGS

Oct ober 27, 2025

HEARD BEFORE:
HEARI NG OFFI CER FELI CI A ORTH
COMM SSI ON MEMBERS:
ALBERT CHANG, Chair
GREGORY BLOOM, Member (virtual)
DR. W LLI AM AMPOMAH, Member

COUNSEL TO THE COMM SSI ON:

MR. ZACHARY SHANDLER, ESQ.

Bui | di ng

Page 1

Veritext Lega Solutions
Caendar-nm@veritext.com 505-243-5691

WWWw.veritext.com



[EEN

11

12

13
14

15

16

17

18

19

20

21

22

23

24

25

APPEARANCES
FOR THE APPLI CANTS:

WESTERN ENVI RONMENTAL LAW CENTER
409 East Pal ace Ave., #2
Santa Fe, New Mexico 87501
BY: Tanni s Fox
fox@vest ernl aw. org
Kyl e Tisdel
ti sdel @vest ernl aw. org
Matt Nyki el
nyki el @vest er nl aw. org

FOR NEW MEXI CO Ol L CONSERVATI ON COMM SSI ON:

NM ENERGY, M NERALS AND NATURAL RESOURCES DEPT.

1220 South St. Francis Drive
Santa Fe, New Mexico 87505
BY: Jesse K. Tremai ne
j essek.tremai ne@mrd. nm gov
Chri s Modander
chris. mander @mrd. nm gov

FOR | NDEPENDENT PETROLEUM ASSOC. OF NM

HI NKLE SHANOR, LLP

P.O. Box 10

Roswel | , New Mexico 88202

BY: Andrew J. Cloutier
acl outier@inklelawfirmcom
Ann Tri pp
atri pp@i nkl el awfirm com

FOR OXY USA, | NC.:

HOLLAND & HART, LLP

P. 0. Box 2208

Santa Fe, New Mexico 87504

BY: Adam G. Rankin
agr anki n@ol | andhart.com
M chael H. Fel dewert
M el dewert @hol | andhart. com
Paul a M. Vance
pmvance@ol | andhart.com

Page 2

Veritext Lega Solutions
Caendar-nm@veritext.com 505-243-5691

WWWw.veritext.com



10
11

12

13

14
15

16

17
18
19
20
21
22
23
24
25

APPEARANTCES (Cont'd)
FOR NM Ol L & GAS ASSOCI ATI ON:

BEATY & WOZNI AK, PC

500 4th Street, NW Suite 1,000

Al buquer gue, New Mexico 87102

BY: Mi guel A. Suazo
msuazo@wener gyl aw. com
James Martin
jmartin@wenergyl aw. com
James Parrot
j parrot @Gbwener gyl aw. com
Kaitlyn A. Luck
kluck@wener gyl aw. com

FOR EOG RESOURCES, | NC.:
BRADFUTE SAYER, PC
P.O. Box 90233
Al buquerque, New Mexico 87199
BY: Jennifer L. Bradfute
jenni fer@radfutel aw.com
Matt hi as Sayer
matt hi as@radfutel aw. com
EOG RESOURCES, | NC.
125 Lincoln Ave., Suite 213
Santa Fe, New Mexico 87501
BY: Jordan Kessl er
jordan_kessl er @ogresources.com

Page 3

Veritext Lega Solutions
Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com



10

11

12
13

14
15
16
17
18
19
20
21
22
23

24
25

I NDEX

TRANSCRI PT OF PROCEEDI NGS. . .................

OPENI NG STATEMENT

THE W TNESSES

BRANDON POWELL
Surrebuttal Exam nation by M. Tremaine
Cross- Exam nation by M. Suazo.........
Cross- Exam nation by M.
Cross- Exam nation by M. Rankin........
Cross- Exam nation by M.
Cross- Exam nation by Ms. Fox...........
Redi rect Exam nation by M. Trennine...
Exam nati on by Conmm ssioner Anmpomah.. ..
Exam nati on by Conm ssioner Bloom.....
ALLI SON MARKS
Direct Exami nation by M. Moore........

Cross Exam nation by M. Cloutier......
Cross- Exam nation by M. Suazo.........
Cross- Exam nation by M. Tremaine......
Cross- Exam nation by M. Tisdel........

Redi rect Exam nation by M. Moore......
Exam nati on by Conm ssioner Bloom.....

ADM TTED EXHI BI TS
NM OCD Surrebuttal Exhibits 32, 33 and
Repl acenment Exhibit 16....................
NM SLO Exhibit, Marks Direct Testinony....

TRANSCRI PT CERTIFICATE. . .. ... ... ... ... .....

Page 4

Veritext Lega Solutions
Caendar-nm@veritext.com 505-243-5691

WWWw.veritext.com



© 00 N oo o b~ W N P

N T T N N T e e e R R R N T e
o A W N P O © 0O N O 0o~ W N +—» O

(On the record at 9:00 a.m)
TRANSCRI PT OF PROCEEDI NGS

HEARI NG OFFI CER ORTH: Good norning. M
name is Felicia Oth, hearing officer appointed by
the G| Conservation Conm ssion to conduct a hearing
In OCC 24683. We're on day six of the hearing, which
began | ast Monday, and we have reached anot her public
coment session. W' Il take as nuch public conment
as there is to be given before returning to the
techni cal case this norning.

Chai r Chang and Conm ssi oner Anpomah are
here on the dais with ne. Conm ssioner Bloomis on
the platform

"1l ask for public coment in the room
first and then turn to the platform Just a few
t hi ngs about public comment. | will ask you to spel
your first and | ast nane because we're naking a
transcript. | wll ask you, pursuant to the
Comm ssion's rul emaking rules, to swear or affirm
that you will tell the truth. | wll ask you to keep
your oral comments to three m nutes.

If you have | ots nore to say, please
submt your comments in witing to Sheila Apodaca,

t he Comm ssion adm ni strator.

So let's begin in the room W woul d
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like to offer public comment during this session?
Start over here, sir, if you would conme up to the
w tness stand. Thank you. And spell your first and
| ast nane.

MR. STAHLECKER: D- A-L-E, and | ast nanme
St ahl ecker, S-T-A-H L-E-C K-E-R

HEARI NG OFFI CER ORTH: All right.
St ahl ecker. Thank you.

Do you swear or affirmto tell the

truth?

MR. STAHLECKER: | do.

HEARI NG OFFI CER ORTH: Pl ease go ahead.

MR, STAHLECKER: (Okay. Conm ssioners and
gat hered persons. M nane is Dale Stahlecker. |I'ma

sem-retired wildlife biologist residing in El Dorado
at Santa Fe, New Mexico. | amhere to speak in
support of the proposed bonding and cl eanup rul es
changes before the Comm ssion.

Over the last four decades, | have spent
time in all of the quote, unquote, oil patches of
New Mexi co, from northwest to southeast. | have seen
what a correctly reclainmed wll pad | ooks Iike, and |

have seen sone that no effort has been nade to

reclaimthem | wll repeat what you have heard and
wi || hear again over and over again: Uncapped wells
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degrade our water our air and expose our wildlife and
our humans to unhealthy conditions.

Bondi ng for an individual well should be
such that if the state is tasked with reclamation
because the | ast owner is incapable of paying for it,
that the total cost is likely to be covered by the
bond. Since the current cost to the state is an
average of $163,000, it makes sense that each well be
bonded for to that anount, $150,000. And it does not
follow logically that ten wells can be covered by
$150, 000 bond, or that a hundred wells can be covered
by 250, 000 bond.

We the taxpayers of New Mexico do not
exi st to cover those costs with tax dollars sorely
needed el sewhere, especially since the majority of
wel | owners that avoid paying for reclamtion are not
New Mexico residents. |If the industry who drills the
well reaps profits fromthat well, then they nust be
responsi ble for well capping and cl eanup, no
excepti ons.

Ni nety-five percent capping and cl eanup
Is not sufficient. | expect 100 percent of wells to
be properly capped and the site rehabilitated to
provi de a safe environnment for New Mexico citizenry,

plants and wildlife. Thank you.

Page 7

Veritext Lega Solutions
Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com



© 00 N oo o b~ W N P

N T T N N T e e e R R R N T e
o A W N P O © 0O N O 0o~ W N +—» O

HEARI NG OFFI CER ORTH: Thank you,
M. Stahl ecker.
Who woul d |like to offer comment next?
Is that you, M. Coss? |If you would state and spell
your first and | ast nane.

MR COSS: W nanme is David Coss. M first
nane is DA-V-1-D, and ny last nane is CO S-S.

HEARI NG OFFI CER ORTH: Do you swear or
affirmto tell the truth?

MR. COSS: | do.

HEARI NG OFFI CER ORTH:  Thank you. [I'I1
start your tine.

MR, COSS: Okay. You know, | just canme this
nmorning to put in ny comments on this hearing because
|"ve thought for a very, very long time that it's not
fair for us, as taxpayers, to shoul der sonme of these
cl eanup costs down in the oil patch and up in the
northwest, in the area up there.

|"ve had a | ong career in natural
resources managenent. |'mopretty famliar with a | ot
of the issues. | know people when | worked for the
State Land O fice that saw sone of these problens and
how expensive they were to fix.

In Santa Fe, | was often at the

| egi sl ature regarding capital outlay for nmy community
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for infrastructure and roads. And there was tines to
find ourselves in conpetition for outlay to fix

t hi ngs that had happened down in the oil field,
especially that giant scene in Carlsbad that was not
related to capping a well, but absolutely related to
irresponsibility and the public being left hol ding
the bag when it happened. So | think it's just a
matter of common sense for New Mexi co.

"' m not going to question the cost;
that's not ny expertise. But as a worker in the
environnental field for 30 years and as a nayor,
former mayor of Santa Fe, | say people need to clean
up their own waste. |It's a highly profitable
busi ness and | think they should be able to afford
this.

So | just thank you for your tinme and
it's very good to see you again. Thank you.

HEARI NG OFFI CER ORTH: Thank you, M. Coss.

VWho would like to go next?

MR. GORMAN: Good norning.

HEARI NG OFFI CER ORTH: Good norning. |f you
woul d state and spell your first and | ast nane.

MR. GORMAN: Yes. Thomas Gorman. That's
T-HHOMA-S, GOR MA-N

HEARI NG OFFI CER ORTH: And do you swear or
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himto tell the truth?

MR. GORMAN: | do.
HEARI NG OFFI CER ORTH: |'Il start your tinme.
MR. GORMAN: All right. 1've been a

|l ongtime citizen of Santa Fe, living South of town,

off of H ghway 14 for 35 years now.

And | guess it's a basic concept for ne
that if you make a ness, you clean it up. And for
me, the history of not nmaking people clean up their
nmesses, especially when they involve future
destruction to the land and the environnment, | think
I S unaccept abl e.

So | won't say the sanme things you've
heard al ready, but I'ma strong believer in what
t hese new provisions would provide as far as making
account abl e those who are maki ng the ness.

Okay. That's it.

HEARI NG OFFI CER ORTH: Thank you very nuch,
M. Gorman.
Who would |ike to go next? Anyone at
all, conme on up. |If you would state your nane.
MS. EI SENMENGER: My nane i s El eanor
Ei sennenger, E-1-S-EEFN-ME-N-G E-R
HEARI NG OFFI CER ORTH: Thank you. Do you

swear or affirmto tell the truth?

Page 10

Veritext Lega Solutions
Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com



© 00 N oo o b~ W N P

N T T N N T e e e R R R N T e
o A W N P O © 0O N O 0o~ W N +—» O

MS. EI SENMENGER:  Yeah.
HEARI NG OFFI CER ORTH: Thank you. Go ahead.
MS. EI SENMENGER: All right. | have a
lifelong history -- not history, nenory of pollution
and pol |l uted areas not being cleaned up. Because
when | was a child, | grew up -- we were up near Tons
Ri ver, New Jersey, which is a fanmobus site where
Ci ba- Gei gy polluted the whole area, and they had
enor nous heal th probl ens.
And | remenber one of the doctors at
Toms River, New Jersey, was a friend of ny parents,
and used to cone to the house and talk with him And
| remenmber him once saying, "I don't know what is
happeni ng, but all ny patients are getting cancer."
Not al nost all of them you know, but al nost all of
t hem
That made a big inpression on all of us.
And years later, | heard that the Ciba-Gei gy people
had made no attenpt to clean up their chem cal ness
and it had absolutely polluted the whole area. This
made a very inportant, a very deep inpression on ne.
And | feel now that anybody who is
engagi ng in work that causes a great deal of polluted
resi due, which can hurt people, cause illness,

desecrate an area, should clean up their residue.
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And | feel that this is just another
case of it, and it should not be relegated to | ocal
authorities. |It's not just a matter of nobney. The
peopl e who have originally worked on the site have
t he techni que and the know how that the ordinary
t owmnspeopl e m ght not be able to nmuster, in addition
to the financial question, which of course is
I nportant. | feel very, very strongly, because of
this lifetime nenory of m ne, that people should
clean up their ness.

Do the right thing. Thank you.

HEARI NG OFFI CER ORTH: Thank you very nuch,

Anyone el se?
Good norning, if you would state and
spell your first and | ast nane.
M5. SHAW MW nane is Al ysha Shaw,
A-L-Y-S-HA S-HAW
HEARI NG OFFI CER ORTH: Do swear or affirmto
tell the truth?
M5. SHAW | do.
HEARI NG OFFI CER ORTH: Pl ease go ahead.
M5. SHAW Thank you so nuch for undertaking
this critical rulemaking today. It is so inportant

that we ensure that industry cleans up its nesses and
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doesn't harm our state and our children and our | and,
our earth and our water for future generations to
cone. Other industries are expected to be bonded for
the full cost of renediation for their
Infrastructure, and it's very inportant to correct
that so that the extraction that takes place within
our state is renediated and children and communities
can live and drink the water and breathe the air and
use our land for the future generations to cone.

So thank you so nmuch for undertaking
that, and | just want to offer my comment and
support.

HEARI NG OFFI CER ORTH: Thank you, Ms. Shaw.

Pl ease state and spell your first and
| ast nane.

MS. FEIBELMAN: Good nmorning. |I'mCamla
Fei belman. It's Camlla, CA-MI-L-L-A, |ast nane
Fei bel man, F, as in Frank, E-I, B as in boy, E-L,
M A- N.

HEARI NG OFFI CER ORTH: Do swear to tell the
truth?

MS. FEI BELMAN: | do.

HEARI NG OFFI CER ORTH: Thank you.

MS. FEI BELMAN: Thank you. |I'mthe director

of the Sierra Club's Rio Grande chapter and |I'm here
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to deliver close to 900 individual coments in favor
of this rulemaking. These are parents, grandparents,
prof essionals, and nmenbers of the Sierra Club.

| have to admt that | had ny feelings
hurt when | read Jim Wnchester's op-ed in the
newspaper, calling groups |like m ne radical
extremsts. And | thought, am| a radical extrem st?

So | tried to dial back to my youth. |
grew up i n Al buquerque, graduated from Al buquer que
Hi gh School, and ny nom would send nme up to the
Rancho del Chaparral Grl Scout Canp every year. And
we | earned so nuch about how the | and works and the
role of forest fires in our ecosystem

And we | earned about climte change and
t he power of nethane and oil and gas to supersize the
problem So here in New Mexico, we're seeing that in
relief. W are seeing generational honmes and
communities burned to the ground to a | evel and
extreme where we | ose our topsoil in the next rain
and our kids are carried away in flash fl oods when
they're here on vacati on.

That is extrene and it requires sone
radi cal thinking about what to do. And | think we
can start by doing just this commopnsense updating to

our financial assurances and transfer rules.
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And | thought, oh, nmy gosh, is it just
our environnmental groups that are thinking this? So
on the way up, | re-listened to the |egislative
finance commttee hearing on this issue presented by
the professionals at the legislature. | saw that the
State Land Ofice is addressing bonding in this
forum but also in their own forum | saw that EM\RD
Is really asking for help.

And if you just | ook at the nmediumlevel
of abandoned or orphaned wells, it's a $700 mllion
cost. It's not the |lowest cost, it's not the highest
cost. But who is paying?

| just dropped off ny little boy at
school. M stepdaughter has severe asthma. You | ook
at the Anerican Lung Associ ation rankings for snpg
grades in our oil and gas producing communities and
" m t hinking, okay, there's sonme income fromoil and
gas to the state, but there's also sone big cost.

And that's asthma, that's global warmng, it's the
cl eanup costs, it's the inpact to our air and water
and climte.

So | really appreciate the technical,
sci ence-based, thoughtful, financial liability
approach to this hearing. W appreciate your

servi ce.
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These 900 nenbers of the Sierra Club are
not extrem sts. They're the people who brought us
the national parks, the Clean Air Act and the Clean
Water Act. And we're just asking you to do the
diligence that our kids, our famlies and our
communities require. So thank you. Thanks for your
servi ce.

HEARI NG OFFI CER ORTH: Thank you very nuch.

Anyone el se? Anyone else this norning
in the roon? Cone on up.

Woul d you say and spell your first and
| ast nanme, please.

MS. MARTIN:. My nane is Susan Martin.

HEARI NG OFFI CER ORTH: Do you swear or
affirmto tell the truth?

MS. MARTIN:. Yes, | do.

HEARI NG OFFI CER ORTH: Thank you. Go ahead.

M5. MARTIN: Yes, as a Sierra Club nenber
for many years, | associate nyself with our executive
director's remarks and just want to rem nd all of us
sonmet hing that we were told by our parents nmany, many
times: Clean up after yourself and be responsible.

This is of inportance to not just the
people who are here in front of us, but the people

who will conme after us and the next generations.
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And | thank you very nuch.
HEARI NG OFFI CER ORTH: Thank you,
Ms. Martin.
Anyone else in the roombefore | turn to
the platforn? |In the room No?
Al right. Sheila, let's go to the
platform Let's see, the two folks | have who
I ndi cated a desire to speak this norning fromthe
platformare Clara Simms and Donna Detweil er.
Do we have Ms. Sinmms?
MS. SIMS: Should | go ahead and speak?
HEARI NG OFFI CER ORTH: Yes. Hello. [If you
woul d pl ease spell your first and | ast nane.
M5. SIMS: Clara, CL-A-R-A and Sins,
S-1-MS.
HEARI NG OFFI CER ORTH: All right. Do swear
or affirmto tell the truth?
MS. SIMS: | do.
HEARI NG OFFI CER ORTH: Thank you. Go ahead.
MS. SI MsS: Good norning, Chair and
Conm ssioners. M nane is Reverend Clara Sinms, and
| " m speaki ng on behalf of New Mexico Interfaith Power
and Light in strong support of the proposed bondi ng
rul e changes.

At our organization, we support faith
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communi ties across New Mexi co who are advocating for
climate and environnental justice on behalf of this
pl ace, our honme that is sacred and beloved to us all.

A recent poll about bonding shows that
New Mexi cans overwhel m ngly support requiring
corporations to pay to clean up wells when they reach
their end use. Qur comunities understand that it is
fair and it is just for the industry that is causing
pollution to be responsi ble for addressing their own
i npacts and renedi ating the harm done to our air,
| and, water, and comrmunities, especially those who
are living on the front |ines.

As people of faith and conscience, we
understand that our air, |land and water are nore than
resources, they are nore than dollar sign val ues.
They are sacred elenents that sustain all our I|ives,
and without their health and integrity, there is no
future.

You al ready know from expert testinony
that oil and gas corporations can drill dozens or
even hundreds of wells in New Mexico, while posting
cl eanup bonds that fall far short of the actual cost.
Not only do the current bonding rules fall far short
of the nonetary value of cleaning up a well, the

current bonding rules fall far short of a noral
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responsibility we all share to ensure that present
and future generations do not inherit polluted air
that i s dangerous to breathe and polluted water that
I s dangerous to drink.

The rul e updates that are before you are
a chance to finally bring policy into alignment wth
dignity and fairness for all New Mexicans. They are
a chance to make a noral and an ethical choice on
behal f of our collective present and our collective
future.

Pl ease ensure that the corporations who
are profiting from New Mexico's lands are fully
responsi ble for cleaning up after thensel ves
100 percent of the tinme. Please help show us al
that here in New Mexico our |eaders listen to the
peopl e, because we all |ove this place we call hone
and we want to help create a future that is just and
fair, a future that preserves the imreasurabl e val ue
of that which sustains our |ives.

Pl ease vote to adopt stronger bondi ng
rules. Thank you for your time, for your service,
and for your | eadership.

HEARI NG OFFI CER ORTH: Thank you, Reverend
Si ns.

| s Donna Detweiler on the platfornf
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MS. APODACA: |'m not seeing her, so she
won't need to raise her hand if she is.
HEARI NG OFFI CER ORTH: If there's anyone
el se on the platformwho would like to offer public
comment during this session, please raise your
virtual hand. [|f you have phoned in, you can press
star 5 to raise your hand.
The next public comment session is at
4 o' clock this afternoon, and it is one of the public
comment sessions in which there is an interpreter
avai | abl e between English and Spani sh and Spani sh and
English. That's at 4:00 p.m today.
So if there are no other public
commenters this norning, we will return to the
techni cal case. Thank you all very nuch.
M. Cloutier, | believe you said you
have a prelimnary matter to discuss?
MR. CLOUTIER: Yes, Madam Hearing Officer.
| PANM spent sone time over the weekend going over its
wtness list, in light of the way the cases cone in
to date. And | believe all the parties have agreed
that | PANM is announcing that it will not be calling
w t nesses Padgett, MHugh, Bradley, Cantrell, and
Andrews. We ask that their testinony be treated as

witten comments to the Conm ssion. And that appears
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down our witness list by five witnesses. And hope it
enables us to finish on time, if not early.

HEARI NG OFFI CER ORTH:  Thank you,

M. Cloutier. | believe | saw a variety of e-mails

I n response to your e-mail concerning that, and | saw
a nunber of no objections were all in. But let nme
pause for a nonent in the event --

MR. CLOUTIER: Let nme say one thing. The
only qualification was that the D vision approved
with the caveat that the testinony on Friday fromthe
W t ness concerning M. Padgett's testinony remain in
the record. And | PANM has no objection to that.

O herwi se all the parties agree, the
other parties all agreed. | kept the tally. But
you're welcome to poll themif you w sh.

HEARI NG OFFI CER ORTH: | was just going to
pause for a nonment in the event soneone wanted to
speak up. And | did see M. Tremaine's caveat, soO
t hank you for just that.

MR. TREMAINE: One mnor clarification. So
| conpletely agree with M. Cloutier. M. Powell's
surrebuttal did touch on other witnesses. So | would
phrase it as we have not withdrawmn M. Powell's
surrebuttal for Friday.

HEARI NG OFFI CER ORTH: All right.
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MR. CLOUTIER: And | PANM has absol utely no
obj ection to that.

HEARI NG OFFI CER ORTH: All right. Thank you
very nmuch. And would you repeat that, | wasn't
t aki ng notes fast enough, the nanmes of the w tnesses.

MR. CLOUTIER It's Padgett.

HEARI NG OFFI CER ORTH: Padgett.

MR. CLOUTI ER.  McHugh.

HEARI NG OFFI CER ORTH:  McHugh.

MR. CLOUTI ER: Bradl ey.

HEARI NG OFFI CER ORTH:  Bradl ey.

MR. CLOUTIER: Cantrell.

HEARI NG OFFI CER ORTH: Cantrell.

MR. CLOUTIER: And Andrews.

HEARI NG OFFI CER ORTH: Andrews. Got it.
Thank you very nuch.

MR. CLOUTIER: You're wel cone.

HEARI NG OFFI CER ORTH: Are there any ot her
prelimnary matters before we turn to M. Powell's
surrebuttal? No? AlIl right. Thank you all.

M. Tremi ne.

MR. TREMAI NE: Thank you, Madam Heari ng
Oficer. | just want to start out this norning by
wel com ng back everyone, Monday norning, week two. |

want to thank the Comm ssion and all the parties for
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t he accommodati ons [ ast week. OCD staff is spread
out throughout a very large state and we had sone
treacherous conmmutes, So | think that was quite
sportsmanly, and | appreciate it very much.
We're prepared to nove on with
M. Powell's surrebuttal.
BRANDON POWELL,
having first been previously duly sworn,

testified as foll ows:

SURREBUTTAL EXAM NATI ON
BY MR. TREMAI NE:

Q Good nmorning, M. Powell.

A. Good norning. You're still under oath.
want to ask you a couple questions, nmoving on to
surrebuttal related to the rebuttal testinony of
M. W nchester.

MR. TREMAI NE: Madam Hearing Officer, I'd
| i ke to share a screen.

HEARI NG OFFI CER ORTH: Sheila. Thank you.
BY MR. TREMAI NE:

Q So, M. Powell, I"'mgoing to direct you to
page 1, line 12, where M. Wnchester states, "In
particular, | believe that there is information in

that exhibit,” referring to Exhibit 17, "which

i ndi cates that some of the wells should no | onger be
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classified as orphaned wells under any rati onal
definition of that term and to observe that there are
other wells listed that are not going to be affected,”
carrying over to page 2, "by this rul emaki ng and never
woul d have been affected by the state of New Mexico
financi al assurance requirenents."”

How do you respond?

A. | would respond to that, Exhibit 17 is a
reporting spreadsheet of actions OCD has taken. After
we get a hearing, after we get a settlenent agreenent,
wells go on that list. There's not a true definition
of "orphan." That list is to show wells that OCD has
pl uggi ng aut hority on.

Sonme of those wells will end up being
pl ugged by other entities, but it's wells OCD has
al ready taken action on. |It's not a -- and we'll get
into this further down, but it's not a tool that's
| ooki ng at future enforcenent action. |It's where it
Is action has already been taken for enforcenent
action.

Regardi ng what are classified in there,
there are wells that are plugged, not released, and |
believe that's sone of the things M. Wnchester is
alluding to. The Reed Estate that Rosa showed earlier

| ast week is a well that was plugged -- | believe in
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2015, is what the testinony was, | haven't | ooked that
one up personally -- that we had to go back on and do
remedi ati on and that renedi ati on was expensi ve.

So wells even in that condition, doesn't
mean we don't still have to do sonething. | can say
historically OCD has used financial assurance for not
only the plugging, but the remediation of the well,
equi pnment that's on site, those kinds of things.

A rough exanple, and this isn't any
well, if a well, say, had $100, 000 in financi al
assurance and it cost $50,000 in plugging, would we
really give that other $50,000 back to the conpany or
the financial institution to then go use other funds
to pay for the other $50,000 and clean up if it
needed? That makes fundanentally no sense when
everything is tied to that well.

Q I'mgoing to nove on to page 4, line 11
where M. Wnchester states, "Thus, this indication
i ndi cates that at |east the plugging work and perhaps
all the work has been done on this site to nove the
well to plugged, site released status once the
Di vision inspects the well and finalizes the
appropri ate paperwork. Under ny definition, these
wells are cl ose and perhaps just | acking paperwork to

bei ng fornmer orphaned wells."
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And the status above in |line 8 that
M. Wnchester is referring to is plugged, site
rel eased. You may have just answered this question,
but how do you respond?

A. So just to expound on what | nentioned
earlier, just because a well is unplugged, not
rel eased, it's not as sinple as going and doi ng an
| nspecti on.

A lot of tinmes, an environnental
assessnment is done at that site. W' re |ooking for
staining. Currently because of schedul es, the
envi ronnental groups are the ones renoving tank
batteries, renoving beehives, renoving separators,
renmovi ng associ ated equi pnent with that well.

That work still has to be done at the
environnental side of it, before that inspection can
occur, so there can be significant costs of that well,
even after the well bore is plugged, that are
associated with that well.

Q Al right. M. Powell, I"mgoing to refer
you to page 5 of M. Wnchester's rebuttal testinony
line 8, where he states, "As | testified, nost
operators are responsi ble and plug their uneconom c
wells. Rounding to the nearest whol e nunber, three

quarters of the wells listed on OCD Exhibit 17 are or
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were operated by 10 operators as follows."
And then he includes a list of 10
operators fromthe MOSS. How do you respond?
A. So | think what using MOSS for versus what
it's actually used for, and then we can dive into, |
t hi nk, a broader scope, is MOSS, again, is where OCD
has taken action to performreviews or get received
hearing orders, receive settlenent agreenents that
have allowed us to put wells on that list. That's not
the full scope of what OCD sees as potenti al
enf orcenent or going through the process of that.
| believe we've got sonething we can
pull up that shows sonme of that enforcenment mechani sns
that OCD is review ng and | ooking at that because in
the Exhibit 17, | think they have listed 1,371 wells.
That is wells that are on that |ist where action has
been taken. If you don't m nd, can you please pull up
the operator's |list that haven't submtted C-115s?
MR. TREMAINE: |'m sharing on screen now,
Madam Hearing O ficer, a denonstrative aid which had
distributed to the parties |last Friday, which
M. Powel |l prepared as denonstrative for surrebuttal.
BY MR, TREMAI NE:
Q Pl ease expl ain.

A. So what this list is, is this is actually
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one of the lists that we use to | ook at enforcenent
mechanisnms. It's not the MOSS |ist. So what this
list is, isit's a truncated version of unsubmtted
C-115s that OCD can run to find operators that aren't
even reporting production.

So this list is pared down to operators
t hat haven't reported production since August of 2024.
And if you scroll down the list, you'll be able to
actually see that that's just a portion, as far as a
date. Sonme of these dates go back years of
non- production. This is a |list of operators that
aren't even reporting production to the state in over
a year.

So when you add up all of this, this is
a far greater nunber than what we included even in
MOSS. But these are operators that aren't conplying
with basic reporting criteria. So |ooking at this,
and it was brought up in cross where | think sonebody
menti oned maybe 20 operators in MOSS and that at
30 percent, it was going to be a little over 100
oper at or s.

In this list, we've got 113 operators
that aren't even reporting production in the state; 76
of those own state and private wells. So 113 aren't

going to be affected by the presunption of no
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beneficial use, 76 will have to bond their wells. And
that's just taking not reporting production since
August of | ast year.

VWhat that | ooks |like as far as wells
that are totally out of conpliance is 2,318 that
I nclude state, private and federal wells. 1,213 of
those are state and private wells only. So 1,213
wells just there would require the bonding and then
potential presunption of no beneficial use.

Again, this isn't the whole spectrum of
reviews. |If |IPANM woul d have reached out to discuss
what OCD is | ooking at in enforcenent, we could have
provi ded sone of our enforcenent nechanisns to themto
| ook at.

Anot her one is Exhibit 16, mnus the O
colum that we provided as a exhibit here. \When we
originally pooled that, that wasn't for this
rul emaki ng. That was to pool to see where operators
were operating in the state as far as production, what
their wells | ooked |like, what their wells didn't | ook
like.

H 1l Corp we discussed was one of those.
We found that there was over 100 wells by Hill Corp.
And this can be pulled up in Exhibit 16 as needed.

But there was over 100 wells on that by Hi Il Corp.

Page 29

Veritext Lega Solutions

Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com




© 00 N oo o b~ wWw N

O T N R R N T
o A~ W N P O © 00 N O 0o M W N +—, O

that had | ess than 10 BOE of production for the year
and | ess than 10 days of production. | think the

| owest one was like .1677. So |'m guessing they
reported 1 MCF for the year.

That is another enforcenment mechani sm
that the OCD | ooks at when eval uating where to go with
enforcenment criteria.

So based on the unsubmtted C 115s and
t hen based on Exhibit 16 and | ooking at it, there's
potentially thousands of wells out there right now
that will fall under this that, again, aren't even
maki ng that basic principle of production as far as
what they're | ooking at, what they're producing.

Again, if an operator produces 180 days,
this rule doesn't apply for anything as far as bonding
or presunption of no beneficial use. And if a well is
not even capabl e of that because of nechanical issues,
t hose kind of things, then the operators should be
| ooking at that well and what they're going to do with
it.

Agai n, Exhibit 16 is production through
the state. It's a really powerful tool. | believe
it's been filed in this case record since August. |If
i ndustry woul d have reached out, we could have

provi ded that.

Page 30

Veritext Lega Solutions
Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com



© 00 N oo o b~ wWw N

O T N R R N T
o A~ W N P O © 00 N O 0o M W N +—, O

| also would like to go through a
wal kt hrough of how that can be used as an enforcenent
mechani smto show, based on W nchester's testinony,
what we're really | ooking at as far as operator
conpl i ance.

Q So, M. Powell, just a clarification before
you nove through any wal kt hr oughs or further
explanation. | just want to clarify for the
Comm ssion, is it true that there is sone overlap
between the unsubmtted C-115 report and the MOSS,
specifically that sone subset of the operators on this
single tool are in fact already included on the MOSS.
For instance, Canyon E&P Conpany is on both.

A. Absolutely. Actually, alnost all of the
operators on MOSS, if not all of them are on this
list. One of the things we do is | ook at the best
bang for our buck because we're strapped as far as
capacities, as well.

So you'll see a lot of the operators
with the higher nunmber of wells we've already taken
action against. You'll also see a | ot of operators
with one, two, three wells. It takes OCD as nuch tine
to pursue conpliance on an operator with one well as
it does just on the screen that's being shown for

Canyon at 203 wells. It takes as nuch hearing tine,
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polling lists, those kind of things to take all of
those. So we're working down the list just on these,
but we know, based on this Exhibit 16, that this is
just a starting point.

Q So, M. Powell, this denonstrative aid |lists
wells that are universally required to be plugged
under the existing rule right now?

A. Potentially, because it would still have to
go through hearings so we don't have pluggi ng orders
on all of these wells. But every well in the state is
required to report production nonthly, and that's due
45 days after that nonth.

So these wells, 2,318 wells, are out of
conpliance on a per well basis for every nonth since
our last production. So if you |look at sone of that,
at the bottom I'Il pick the first one with a state
and private well.

Sout hwest, Inc., they haven't reported
any production since 2009. Every nonth since 20009,
those three wells have been out of conpliance in the
st at e.

Q So, if you take this |list and you renove al
of the operators for which OCD has al ready resol ved
pl uggi ng authority, will OCD still have a substanti al

nunber of i ndividual enforcenent actions under the
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current rule, not the proposed rule, but the current
rul e?

A. Absolutely. |If testinmony earlier |ast week
was true, that there's roughly 20 operators, again, |
didn't run those nunbers, but if there's 20 operators
on MOSS, we've got roughly another 90 operators to go
as far as conpliance just with the production.

The goal of this rule with the bondi ng
Is to get sone bonding in place so the operators were,
one, either addressing their wells as they start to
become non-productive, or have bonding in place So
when we get to those wells that we can actually plug
those wells efficiently.

Because as it sits right now, the world
of what we're |looking at is far greater than what's on
t he MOSS spreadsheet.

Q And, M. Powell, we're talking right now
about inactive wells and unsubmtted C-115s. Do you
agree that this discussion does not reach to OCD s
concerns for those wells which are on the verge of
I nactivity?

A. No. That's where Exhibit 16 is so powerful,
I s because that's what's show ng production in the
state. In FY24, industry -- well, anybody can take

that |ist, because that |list was i ntended for all
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production in the state, the Conmm ssion, to see what
production was in the state on a well-by-well basis.
You can use filters on that, and I'll show sone
filters in just a nonent on how easy that is to
navi gate and check for conpliance.
You can use filters to see where they're

at. Each individual conmpany can check their own
I nformation and see really where that's at. And that
nunmber is far greater than even what we're show ng on
the unsubmtted C-115s or MOSS.

MR. TREMAI NE: Madam Hearing Oficer,
M. Powell has proffered that he would like to run
t hrough some exanpl es on the replacenment Exhibit 16,
Is that pleases the Conm ssion?

HEARI NG OFFI CER ORTH: All right. Thank you
very nuch.

MR. TREMAINE: He will need to share screen
fromhis | aptop, as opposed to mne. You do not want
me following M. Powell's instructions in Excel.

A. So let ne get to that so | can share. Thank

you. |I'mused to working with nultiple screens, so |
apol ogize. |It's taking ne just a nonent to share ny
screen.

Okay. So this is Exhibit 16. This is

t he exhibit that, again, everybody's had since August.
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Again, we're excluding the colum O that was
previously provided, but all the source data is still
t he sane.

You can go and filter it. You can
change filters by conpany. You can change filters by
BOE. You can change lots of different filters.

One of the filters that we're going to
| ook at is we've pulled new nunbers. We'IIl offer them
| ater to replace what M. Garcia showed earlier. But
| want to show how easy it is to use this when
checking a conpany by conpany's experience or status.

So I'"'mgoing to go in. And | was kind
of surprised, one of the conpanies was testifying was
Merrion Ol & Gas because they're a conpany that's
al ways been known to have a high reputation in the
i ndustry and in the community. So | wanted to see
what effect this would have on them

So let's go to conpanies, and we're
going to filter just by that one conpany. So |I'm
going to go Merrion Ol & Gas. So next is, because
this affects different well types, different ways
potentially, I'mgoing to check they only have oil and
gas wells.

Then |'m going to go over to BOE. |I'm

going to do a filter. W're going to do the big one
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first as far as the high volunes. So |I want one that
Is greater than or equal to 90, and I'm going to do
one that is |less than a thousand. So in that

criteria, there are six wells that pop up. As you can
see, days in production, all six of them are above 180
days. So that nmeans none of those wells are going to
requi re any additional bondi ng.

They are producing those wells, there's
constant production in those wells. Even though the
BOE is below as currently witten, those would require
no bondi ng.

If we renpove the days, then six wells
total, and | believe they have 60 wells would require
bonding. But as it's currently witten, none of those
wells would require that. So we checked that one.

|"mgoing to clear that filter, and |I'm
going to |l ook now at BOE under 90. So we're going to
do less than -- or actually we're going to do a custom
filter, because again, zero doesn't, that's already
i nactive, that's already sonething that's under OCD s
purview. So we're going to pick is greater than zero
Is |l ess than 90.

So they have one well, spud 1964, that
is in that criteria. So that well in 2024 produced 15
days and 19 BOE
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| want to show now how easy it is to
| ook to see kind of what's going on with that well.
So I"'mgoing to pull up on our website. [|'mgoing to
go to the publicly viewable website, so it's not any

tricks or anything that anybody can't do.

|"mgoing to go to OCD permtting. |'m
going to go to operator data. |I'mgoing to go --
actually I"'mgoing to go to searches -- I'msorry, |I'm

going to go to wells. And I'"'mgoing to enter in that
APl nunber. Again, I'mdoing this live and | don't
have that good of nenory. So 12174.

So we're going to pull up that single
well's information. |1'mgoing to go to the production
on the right. And as you can see, this well has a
| ong history of production. That production continued
fairly steadily till about 2015. Looks like they had
a potential issue in 2016. There was sonme production
in 2017 through 2019. And then there's been very
little production since. Looks like there's sone
production in 2025 back. But the production vol unes
Is far below what it was prior to 2015.

And on historical wells' decline curves,
a |lot of folks have told ne, our experts, that at the
end of life, your decline curve is usually fairly

solid. And so you're expecting consistent decline

Page 37

Veritext Lega Solutions
Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com



© 00 N oo o b~ wWw N

O T N R R N T
o A~ W N P O © 00 N O 0o M W N +—, O

through a well. So it appears sonething's going on
potentially with that well. Wen we pull up that
well's files to see what's been reported, to see if we
can explain, is it a pipeline issue, is it sonething
el se, we pull up the associ ated i mages, the | ast imge
submtted to OCD was in 2010 and not hi ng since.

So the 2015 is not on there. The
current issues aren't on there. What was going on in
2024 isn't on there. So OCD, as it sits, has no idea
what's going on in that well. So this well would get
a presunption of no beneficial use.

And it could be productive. It could
just be towards the end of its life. And Merrion
could say, "We're com ng back. W're producing this
one on 181 days and so we don't get that presunption
of no beneficial use." And that would be fine. But
as it sits right now, we don't have that data.

But | ooking at a conpany that
hi storically has been known to be a reputable conpany,
t hey have one well that this role applies to.

Al so, unless the Comm ssion or sonebody
would like me to go through it, Merrion | don't
beli eve has plugged a well since 2022. So Merrion and
their due diligence in plugging and taking care of

their wells hasn't needed to plug a well in the | ast
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three to four years. And they still only have one
well on this list that would apply.

Q M. Powell, is that denonstration and your
di scussion of the Merrion wells, is that consi stent
with OCD s intent when it proposed the risk proxy
production threshol ds?

A. It was. The OCD intentionally tried to pick
vol umes | ow enough that if an operator is operating
prudently, is not going to be affected by this rule
negatively, that they can continue to operate.

What OCD intended to try to capture in
this rulemaking is operators that aren't operating
prudently, that don't have 25 or 50 percent production
in a year. |It's simlar to having a business that you
shutter the doors 75 or 50 percent of the year. That
just doesn't make business. Those m neral owners are
maki ng any mneral rights during that tine.

Agai n, as we discussed earlier,

40 percent of the inactive well list is private wells.
That's typically private mnerals that that mnera
owner isn't getting any reinbursenment for their
mnerals, but it's still holding the | ease, so no

ot her operators can go in there and explore those

m neral rights.

MR. TREMAI NE: Madam Hearing O ficer, 1"l
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share screen again and nove back to ny questions on
surrebuttal.
BY MR. TREMAI NE

Q M. Powell, I"mlooking at page -- noving a
little further down the page, line 14, M. Wnchester
states, "The OCD submitted three other lists of wells
in exhibits 21, 22 and 23 for which there was little
to no explanatory testinony fromany of the OCD
W t nesses. "

M. Powell, how do you respond, and
what's the purpose of those three exhibits?

A. So, those three exhibits are wells that
aren't producing, plain and sinple, through different
mechani sms. We actually expected nore di al ogue on
those, potentially with industry, of kind of where
t hose were at.

Those wells are three lists. One is
I nactive wells, excluding TA or ACO wells, one's a
list of inactive wells that include the ACO wells,
and one's an inactive list, including the TA wells, to
show that those are the wells that aren't being
productive. The TA wells have X nunber of wells that
aren't producing. The ACO s have X nunmber of wells
that the Division has agreed to with an operator to

correct how many wells they're renedi ati ng at any
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particular time. But those three lists are sinply
wells that aren't producing in New Mexico today.

Q And, M. Powell, do you agree that if a
menber of the public were to go to OCD s website and
run a simlar report, that that report would be
exported in a printable form such as PDF as is the
formin which they were provided to the Conm ssion and
the parties?

A. Yes. And if | renmenber correctly, and it's

been a day since |I've done that, but you run the

i nactive well list on conpliance on the OCD s
permtting website that | just showed going to the
other well information. It pulls up a list of wells.

And so you don't have to page through each one of
t hose; you can export it to Excel, and | believe
that's what | did.

Q Mowving on, I'd like to draw your attention
to page 8, line 2, where M. Wnchester states, "As
reported on July 1st, 2025, OCD has again recovered
$0.00 frombond forfeitures, making it five years out
of the last seven with zero dollars from financi al
assurance bonds."

How do you respond?
A. My understanding is OCD has recovered bonds

since that. Wthin the last five or seven years,
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we' ve pursued sone, | believe, with Cano. There's
sone out there that we pursued. That's typically done
t hrough our | egal group, but I am aware that we have
clai med sone bonds.

We haven't gone after as many bonds as
we have wells plugged at this point. Canyon is a
great exanple. On Canyon, they have a |ot of bonding,
| believe, if nenory serves ne correctly. W can | ook
at MOSS. They were under $10, 000 per i ndividual well
bond.

So it makes sense to do those in
packages because we're working with the sanme financi al
institution. So instead of pursuing 100 wells 100
times, we can pursue 100 wells one, two or three tines
and send that financial institution all the supporting
data to get that because we can't pool those bonds
until after a well is plugged. And when we call that
financial information, we have to actually submt over
what we did on those Wells, the plugging invoices,
t hose kind of things, so they can reinburse us for
that noney that we then put back in the reclamtion
f und.

Q And, M. Powell, do you agree and

acknow edge that the Cano bond forfeiture has not been

updated in OCD permtting?
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A. Yes, that was ny under st andi ng.

Q And is OCD updating that information in
ear nest ?

A. Yes, we are.

Q Okay. And do you agree that the other bond
forfeitures you referenced are pending as we speak?

A. That is ny understanding, yes.

Q One nonent. Sir, I'dlike to refer you to
page 10, M. Wnchester's rebuttal testinony, |ine 10.

"Yes, OCD Exhibits 17, 21, 22 and 23
al so contain a nunber of wells that are subject to
federal or tribal jurisdiction and therefore outside
the scope of this rul emaki ng proceedi ng."

How do you respond?

A. So let's start with the latter first, tribal
jurisdiction. This well, this rul emaking won't affect
tribal jurisdiction. |f operators cone to us and say
the tribal nation doesn't want anything to happen on
those wells, nothing will happen on those wells as far
as presunption of no beneficial use, those kind of
things. |I.

WIIl note that on MOSS, there are sone
tribal wells in there where the tribe has cone forward
and asked us to plug wells for them using funding

because they didn't have any. So there are tri bal
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wells in MOSS that OCD has pl ugged.

Regardi ng federal, so that's kind of a
two-part answer. On the bonding, OCD doesn't bond
federal wells. So the bonding portion of the federal
wells will not apply. But the presunption of no
beneficial use does apply.

However, if an operator gets a
presunption of no beneficial use and they have an
agreenment with the BLMto show that there is sone
beneficial use to that well, that's sonething that
they can submt with their information show ng a
beneficial use to the state that the state would then
| ook at.

Q One nonment as | pick three. Al right.
M. Powell, I'"mgoing to direct you to page 17. And
on line 18 of page 17 of M. Wnchester's rebuttal
testinmony, this carries over onto the next page. |I'm
going to put this up on the screen here rather than
read. "Il read a subset of it, but |I just want to
refer you to this entire question and ask you if
you' ve reviewed this section of M. Wnchester's

rebuttal testinony?

A. | have.
Q Specifically, I want to draw your attention
to page 18, line 6. And I'll quote, "I have had
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menmbers inquire whether sonme sort of fix is in on this
rul emaki ng. And the Division has foreknow edge that
the Comm ssion will adopt at |east certain portions of
t he rul emaki ng despite opposition.”

Further, M. Wnchester states, "I find
It quite troubling that the Division is pronul gating
forms or requiring operator certification based on
either the Division's extra regulatory judgnent or
provi si ons on proposed rul emaking that this Comm ssion
has not adopted.”

And just as a rem nder, the section here
Is referring to the oil conservation Division's change
of facility operator form pronul gated by the Division.
M. Powell, how do you respond?

A. | would respond, | think M. Wnchester's
menbers think we're far nore nefarious than we are.
This form this process had absolutely zero to do with
this rulemaking. This process was actually contingent
or an outgrowth of part 27, which is the nethane
reporting rule. It's the first rule that ever
required any facilities to be reported or registered
to conpanies that we actually used that registration
and rul e.

VWhat we found is there was hundreds, if

not potentially thousands of facilities out there that
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were regi stered to one operator that were actually
owned by anot her operator. So what we were trying to
do is create a process where operators could transfer
their facilities fromone operator to the other and we

coul d have sonething on record.

The percentage of operator -- or if you
scroll to the prior page, | want to nake sure | quote
this right. "No person with an interest exceedi ng

25 percent in the undersigned conpany informtion..."
that is required when an operator first registers with
the state. And | think it would be |udicrous to say,
well, once you register, you don't have to conply with
t hat anynore.

The second part is every operator that's
performed a well transfer in the state for years has
initialed this as part of their well transfers because
the source formthat we used to create the facility
operator formwas fromthe well transfer form It's
an existing form W were trying to duplicate the
exi sting process for facilities tied with those
exi sting wells.

Again, these facilities are tied to the
wells that they're using that on. Has zero to do with
this rulemaking. W didn't even | ook at connecting

the two dots. What we were trying to do is facilitate
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a request fromoperators to transfer facilities so
they could properly report under part 27.

Q M. Powell, did you watch the testinony of
M. John Garcia?

A | did.

Q Do you recall the questions I'Il refer to as
"and/ or gate"?

A | did.

Q Did you prepare a response to and/ or gate?

A. | did. But | didn't use and/or or because |
don't | can't wite code near as well as John Garcia
does.

Q I'mgoing to share screen to offer as a
denonstrative the exhibit that M. Powell has
prepared. M. Powell, is this the denonstrative that
you have prepared in response to that |ine of
guestions?

A. It is. It goes through and updates the
numbers based on the understanding and the rule.
think a well scatterplot really well denonstrates
this, but this gives the actual nunber to it.

As you can see, | tried to show how I
filtered these without witing and/or code. So zero
BOE, that's just going in that FY24 spreadsheet. And

anything that was |listed as an oil or gas well,
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because that's the overall filter that had zero BOE is
t hat nunber.

Next, we nove to the greater than zero,
just like we did in the Merrion case, and |less than 90
BOE, and that's the 3914. Then if you add anything
that's |l ess than 90 days, is 1842. So it reduces that
nunber from 3900 to 1800.

Going to the higher allotnment, so above
the presunption of no beneficial use. | did the 90
to -- or less than 1,000, there's 11,551. And then
when you add the | ess than 180 days, there's, it
filters that down to 1652.

So what | did is accunul ate at the
bottom |If you renoved the nunber of days produced,
there woul d be potentially 15,465 wells affected
today. If you keep it as it's witten currently,
there's 3,494 wells that are affected by this
rul emaki ng potentially.

Q And, M. Powell, just to clarify for
foundati on and the understandi ng of the Conm ssion, is
It that you utilized -- when you applied these
filters, they were applied to the repl acenent
Exhibit 16, which we referred to earlier in the
heari ng?

A. They were. And | would quote, there was
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one -- couple stars at the bottom The first star is
in that Exhibit 16. Again, we had pulled that
originally for another enforcenent overview, not for

t hi s rul emaki ng. It does include federal wells, and |
think | actually had a typo and it says this does
exclude -- that should be include federal |and types

t hat woul d be unaffected by bondi ng requirenents,
because this was all wells in the state.

So anything that's on federal woul dn't
be affected by the bondi ng subtypes, and anything
that's tribal wouldn't be affected at all. So when we
| ook at that 3494, the nunber is probably
significantly | ess than that because you then have to
excl ude the federal bonding requirenments and then
exclude any tribal wells.

Q So, M. Powell, when we're talking about
Exhibit 16, | believe you' ve been clear, but that's
usi ng 2024 production data, correct?

A. That is correct.

Q Okay. So |ooking at these nunbers today, so
t hi ngs coul d have changed if production was reported
since that time, correct?

A. Absolutely. W just had the 2024 because |
pul l ed that for other enforcenent. And then also,

this rul emaki ng has started so we started using that
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for our eval uation.

Q As a baseline for conparison?

A. Yep.

Q So barring any changes from reported
production, this graphic stands for the proposition
that there are 2,489 wells that would need to be
pl ugged under current rul e?

A. Correct, that would be the assunpti on.

Q OCkay. And that there are 1842 additional
well's that would potentially receive a presunption of
no beneficial use fromthe Division?

A. Correct.

Q And that there are 1652 wells that would be
required to provide individual financial --
single-well financial assurance if the proposed rule
wer e pronul gat ed?

A. That woul d be the maxi rum anount. Again, it
woul d take into consideration the federal wells and
the tribal wells, so | would expect that to actually
be | ower.

Q By what, about half?

A. Federal wells account for 50 percent of the

wells in the state. But, again, inactive wells are

40 percent. It would depend on how operators are
treating -- when you're | ooking at that category, how
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they're treating the federal and state wells. It
coul d be a higher percentage than half, or it could be
hal f .

Q Do you recall your earlier testinony and
surrebuttal testinony regardi ng proposed concerns with
the way in which operators report days of production
currently?

A. | did.

Q And would you provide any input for the
Comm ssion fromthe Division's perspective on whet her
there's a benefit to including the days conponent or
the viability of striking the days conponent?

A. | think the including the days conponent is
a noble effort. | think it's really what the Division
and the applicant is trying to acconplish is making
sure operators are operating their wells prudently.

| do think there's sone instances where
that's currently being abused, that may change in the
future, where, say, an operator says they're operating
their well 200-plus days and they're still producing
very, very little.

| think if we keep it as witten, the
Division is probably going to have to | ook into those
scenarios to find out if it's true days production or

If there's sonmething else going on as far as data
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quality.

If the days are renoved and we're
| ooki ng at the bigger scope, then that obligation
woul d fall on operators when they respond to the
presunption of no beneficial use, stating how they're
usi ng that well.

So either way, potentially that days in
production is going to have to be investigated in the
future, whether it's sonething the operator uses as
their justification for beneficial use or whether it's
sonet hing that the OCD has to | ook at and nake sure
It's not being abused.

Q M. Powell, do you recall the testinony and
cross-exam nation of Lauren Di ede and Rosa Ronero?

A. | do.

Q Do you recall lines of questions regarding
the rate of occurrence of extrenme exanpl es?

A. | do.

Q How do you respond to the assertion that OCD
deals with such exanples only rarely?

A. So |I've been with the Division for 19 and a
hal f years. Extrenme exanples pop up nore regularly
than | would hope for. You know, those were -- |
t hi nk exanpl es that popped up in the |ast year and a

half. | think that was fairly clarified with other
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peopl e' s experiences.

| can say as of Friday, when | was
sitting here testifying, the Division was dealing with
anot her extreme case. W've currently got a well with
well control issues. W've got 900 PSI on the casing
and the tubing, what we noved on. We had a well
control -- both a plugging group, environnental group
and an extrenme well control group on that well.

This well was a few hundred yards from
the Pecos River. W were out there building berns to
contain the fluid so it didn't flowin the river. W
had a well control group that was on the well trying
to get control of the well head.

When we tried calling the conpany, both
of their nunbers were disconnected. They had seven
out of eight wells listed as inactive in the system

It's sonmething we were actively
responding to as | was sitting up there that | woul d
call this as an extrenme case as well. That happened
on Friday that we responded to on Friday and
t hr oughout the weekend.

To nme, this is very simlar to what we
were dealing with, buckeye high pressures, flow
i ssues. The well head was corroded to the point where

we can't shut that well in. Nowwe're flowing that to
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a frack tank and continuing to enpty out the frack
t ank.

We're reviewing actions to see what we
can do wwth that well, whether it's freeze the top of
the well with nitrogen so we can replace the well head
and get well control, what we're going to do. But
we're likely going to be starting that well plugging
tens of thousands of dollars, if not hundreds of
t housands of dollars before we even put a rig on that
well to be able to address that well.

And those are just the things that cone
up fromthis fromtinme to time. W had industry out
there. Devon attenpting to assist with us, Conoco
attenpting to assist on this to see what experience
that they could provide. And | really appreciate
i ndustry stepping up to help where they can.

To be honest, if Devon hadn't shown up,
the water probably would hit the Pecos River before we
got any crew on site. So | appreciate industry
stepping up and hel ping in those ways.

And this well, it's not a deep well,
it's 5,000 feet. | don't know where the pressure is
comng from | don't know the situation. | believe
it's an older well, but | haven't | ooked at the Spud

date, but that's those are the type of scenarios OCD
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responds to.

Q M. Powell, was that well subject to a
preexi sting settlenment or plugging order?

A. No, it was not.

Q D d OCD have to issue an energency order
regardi ng that well?

A W did?

Q Have you | ooked to see what the | ast
reported production was by that operator?

A. | amnot. |1've been up here instead of
| ooki ng through case files.

MR. TREMAINE: All right. One nmonent, Madam
Hearing O ficer. Mdam Hearing O ficer, | believe
that resolves M. Powell's surrebuttal.

| would proffer the referenced
denonstrative aids as surrebuttal exhibits. |If
approved, | will |abel those as surrebuttal exhibits
and resubmit to all the parties and the clerk. And |
woul d al so now nove for adm ssion of replacenent
Exhi bit 16.

HEARI NG OFFI CER ORTH: Thank you. |'I|
pause for a nonent in the event there are objections
to the survival denonstrative aids or replacenent
Exhi bit 16.

MR. SUAZO. No obj ections from NMOGA.
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M5. FOX: Madam Hearing Officer, | just have
one questi on.

When you said that, M. Trenmaine, the
denonstrative exhibits -- A, does that include the
first denonstrative A and then the and/or gate
denonstrative, both those?

MR. TREMAINE: Yes. So to clarify, | can
share a screen if that woul d be beneficial so we know
what we're tal king about here. Because | haven't
done surrebuttal processes much, so | wasn't sure on
procedure here.

So | believe we're going to be starting
at Exhibit 32, but I'Il clarify. So |I would probably
mark this denonstrative with the BOE and the inpacted
nunmber of wells as 32, but | reserve that.

And then the unsubmtted C 115s,
believe that will be Exhibit 33.

So those are the two surrebutta
exhi bits, and then just adm ssion of replacenent of
Exhi bit 16.

HEARI NG OFFI CER ORTH: Thank you for that
clarification.

MR, CLOUTIER: Could we get the second, the
ot her one, Jesse? There was a typo. It said

"exclude" instead of "include."” Could we get the
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typo fixed before we submt it as an exhibit?

MR. TREMAINE: Let nme put it up and make
sure that M. Powell can address that, since he -- is
this the right one, M. Cloutier?

MR. CLOUTI ER: It is, yes. This does
exclude on the first asterisk, and | think, if |
understood M. Powell correctly, it should say this
does i ncl ude.

HEARI NG OFFI CER ORTH: O does not excl ude.

MR. POWELL: That is correct.

HEARI NG OFFI CER ORTH: Al l right, great.
You just added it.

Al'l right. Thank you very much.

Al right, | think |I've paused
sufficiently long to hear any objections. So
Surrebuttal Exhibits 32 and 33 fromthe Division are
adm tted, and replacenment Exhibit 16 is admtted.

(Adm tted: OCD Surrebuttal

Exhi bits 32, 33 and Repl acenent
Exhi bit 16.)

HEARI NG OFFICER ORTH: So it's a quarter
after 10:00. Should we take a short break before we
begin cross? Al right. Let's cone back at 10: 30.

(Recess held from10:15 to 10:30 a. m)

HEARI NG OFFI CER ORTH: M. Cloutier, do you
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have questions of M. Powell.
MR. CLOUTIER: | think M. Suazo was
pl anning to go first, if that's all right, Madam
Hearing O ficer.
HEARI NG OFFI CER ORTH: That's fi ne.
M. Suazo.
MR. SUAZO. Thank you, Madam Heari ng
O ficer.
CROSS- EXAM NATI ON
BY MR. SUAZCO.
Q M. Powell, good norning.
A. Good norni ng.
Q I'mMguel Suazo. |I'mwith the Beatty &
Wozni ak. And | represent the New Mexico G| and Gas
Associ ation?

And | wanted to start some questions for
you, because |I think that sone of the things that you
said on your direct and surrebuttal were illum nating
to industry. And I'd like to better understand kind
of where you're conmng fromso we can all kind of
contextualize where we are in this proceedi ng and why.

It's fair to say that OCD supports VELC,
the applicant's proposal in this rul emaking, correct?

A. Correct as written.

Q And listening to WELC s testinony and
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review ng their exhibits, they make nunerous
references to provisions in their proposed rul e that
were, | guess, essentially proposed by the Division
itself, correct?

A. That is correct.

Q And is it accurate that applicants WELC
adopted nuch of the | anguage that was proposed by OCD?

A. They did.

Q But sone of that |anguage is only from WELC,
itself, correct?

A. Yes.

Q So given the nature of this rul emaking,
which is heavily focused on financial assurances and
plugging of wells, which are really integral to the
wor k that OCD does because of its technical and
regul atory expertise, | think industry would like to
know why the Division itself is not the applicant in
this case.

A. | would say WELC is the one that applied
first. There was definitely a need for it. WELC
applied and | believe the first application WELC made,
there were sone things in there we either didn't agree
with or we thought could potentially be done
differently. So we drafted up a revised suggestion to

WELC. They accepted nost of what we had subm tted.
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That was actually brought up in a
meeting | think initially with WELC and industry in
the sanme neeting, to propose what OCD was | ooking at
doi ng and why they were proposing the things that they
were proposing to tackle the sanme issues.

Q And when did the Division first receive a
copy of the proposed rule changes from applicants?

A. Man, that's a long tinme ago. |I'mtrying to
go off menory. | know it was probably at | east when
it was initially applied for, but I don't know if
we' ve seen one before they applied.

Q D d you hear WELC s witnesses explain to the
Comm ssi on that WELC had been working with the
Division for at | east a year before the rules were
actually filed?

A. | don't renmenber them working with us for a
year for the rule specifically. | know they were
wor king with us and some of the |legislative fixes that
| believe EMNRD was trying to do. | think they also
had sone general conversations with us, but | don't
believe in witing the original rule we were part of
t hat .

Matter of fact, that's probably why we
made t he suggestions we did after the rule was fil ed,

because we had suggestions after seeing that version.
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Q Now, traditionally, when the Division,
itself, is the applicant for rulemaking, isn't there a
period of tinme when the Division wuld kind of do a
t horough job of scoping the rul emaki ng and seek i nput
fromindustry?

A. | think it depends on the rulemaking. 1've
seen it work both ways, where there are sone initial
meetings, sone initial followup. Depends on the
gravity of it; usually |arge rul emakings, yes.

Q And would you consider this a | arge
rul emaki ng?

A. Yes.

Q | think industry would as well. And so |
think, fromindustry standpoint, can you appreciate
how i ndustry m ght perceive the fact that, because the
Division is not the applicant in this case, it's WELC
and anot her group of parties, how engagi ng for
pur poses of this rulemaking, mght be alittle
different than if the Division was the applicant?

A. You know, if | was industry |I probably would
have engaged nore, sinply because the nore engagenent
you have up front, the better understanding and trying
to come to a better place.

| know when we had that initial neeting

that | was in, industry was there. W proposed --
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stated what we were trying to do as far as the vol unes
and sonme of the things. And industry in that neeting
stated that they would ook at it and get back wth
us. We didn't hear back from nost of industry.

Oxy did reach out and we found sone
consensus in sone of what we do. And | think there's
potentially going to be some nore consensus as it
conmes up in this rul enmaking.

But | think engagenent hel ps
under st andi ng and even if WELC and, say, NMOGA wasn''t
directly interacting because of the OCD s invol venent,
I f NMOGA reached out and said, you know, "Exhibit 16,
what is that? Wat are you | ooking at?" | think we
coul d have had at | east sonme of that dial ogue and
under st andi ng here.

As was obvious in M. Wnchester's
testinmony, | don't think that understandi ng was there.
And | think it could have cleared a | ot of that up
even before this process started this |ast week.

Q So | keep hearing fromyou and from VELC s

w t nesses and from OCD counsel, "W were expecting to
hear," "We were hoping to hear,"” "W want industry to
engage, " you know, and on and on.

And | want to know if you, as the deputy

director, are aware that NMOGA did not get a copy of
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the rules that were ultimately submtted to the
Division until a week before they were actually
submtted. Are you aware of that?

A. | don't know if we got a copy either. But
because we got the copy because the rul emaki ng was
filed and it's an inportant rule, we nade the tine to
make sure that we read it, we understood it, and we
wanted to make sure we provided foll ow up.

And | would say even off that first
subm ssion to then what was ultimtely brought in this
case was a significant difference in | anguage and sone
of what was | ooked at based on that feedback and that
back and forth.

Q Wwell, I think industry would want to have
t hat same understanding as the Division. And | would
hope that the Division and the Conm ssion can
appreciate that when that rulemaking is put in front
of NMOGA a week before it's ultimtely filed, can't
the Division appreciate that that gives a trade
associ ati on, nade up of hundreds of nenmber conpanies
with different perspectives and, you know, things |ike
that, time to vet the actual rule before it's actually
on the record?

A. I"'msure it was a vast undertaking, but |

don't think even a reach-out on basic information was
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made as well. | don't believe after the revision was
pl aced, that we received reach-out and di scussion on
any of the points to even try to understand them |et
al one change them

Q Well, is it fair to ask whether you could
appreciate that once the rule is submtted on the
record and your ideas supported by the Division are
essentially what are proposed, howit's nore
chall enging for industry to engage constructively to
better shape the rules that are already in front of
t he Comm ssion for consideration?

A. | appreciate that this is a big rule. |
don't know that NMOGA asked for an extension to any of
the rulemaking to evaluate that. | don't know if
there was efforts to reach out that maybe | didn't
see.

Because it is a big rul emaking, but I
don't know that NMOGA tried to extend the timng to
try to get a better understanding any of that.

You know, at the end of the day,
rul emaking is set a certain way by statute and we have
to follow that, | would inmagine. Again, | don't know
those rules offhand. That's for OCC to ensure and the
attorneys in the roomto ensure we're maki ng those

m | estones. But |I don't know of any requests for
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extension or extension of tinme to give additional
under st andi ng that were nmade.

Q And I don't want to bel abor this point any
further, M. Powell, but would it surprise the
Di vision to know that NMOGA did not get a copy of the
conplete rulemaking until after it was fil ed?

A. Again, | don't think OCD did either.

Q So I'"'mgoing to nove on to statutory
authority for new bonding categories, and this is in
your rebuttal slides.

You rely on statute 70-2-14A for the
authority to create new categories of financial
assurance, correct?

A. Correct.

Q OCkay. And the statute says that OCD, and |
guote, "shall establish categories of financial
assurance"; is that right?

A. That sounds correct.

Q Okay. But would you agree that that sane
statute al so caps bl anket bondi ng at $250, 000?

A. | wuld say it caps that specific category.

Q There's no express statutory | anguage
aut hori zi ng $150, 000 per well bond though in that
statute, is there?

A. | would say not expressly. But it does give
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a test at the end if you neet other sets of criteria
t hat other categories can be created.

Q So, is it fair then to say that what you're
really relying on is the Division's own interpretation
of what is neant by "categories"?

A. So I'"'mnot a lawer, so | don't try to
interpret statutes. | try to use them and see how
they're being used. But | would say that the way the
statute is witten it says the Division shall create
categories, it gives a few categories that are
standard or given as exanples, and then it states a
list of itens if you're to establish new categories
t hat you have to fulfill

Q So bottomline is, you think that you can
create categories based upon the Division's own
i nterpretation of that statute?

A. | don't know that it's the Division's own
i nterpretation. | just think it's plain | anguage
what's in there.

Q Now, you al so discussed the |egislative
finance commttee's recommendati ons as support. Wuld
you acknow edge that those recommendations are
basi cally advisory only?

A. Yeah, | think they were advising us to

pronmul gate rul es.
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Q But the LFC does not have any of its own
regul atory authority, correct?

A. No. But again, | think they found a problem
that we al so had seen and | ooked at. And their
advi senent was to pronul gate rules, and that's what
we' re doing here.

Q Now, in your direct, you testified that
OCD s average orphan well plugging costs justify a
$150, 000 bond, correct?

A. Yes.

Q And OCD plugs the nost chall enging wells,
according to your testinony, and that's why those
costs are higher, correct?

A. | wouldn't state that. | think we |look to
find wells that are the nobst protective, as far as
when we' re doing ranking, those kind of things. And
then we also plug other wells in the vicinity of those
wells so we can help avoid costs.

A | ot of the challenging aspects that
we're seeing, if that contribute to costs, aren't
t hi ngs that we've even seen on the surface to make
that well a challenging well.

Exanple of that is a gas |eaking out of
a wel |l head. You know, we're going to try to nove on

to that well to get the gas stopped. But that's not
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going to tell you that we've got a casing shear
downhol e that we can't get over say 2,000 feet into
the well bore and we're trying to mll, we're trying
to do sone of those jobs.

So the surficial aspects of the well
that we would be ranking off of aren't the aspects
t hat cost the nost.

Q Okay. So then | guess I'mtrying to
under st and why the $150, 000 bondi ng is necessary, as
you're saying. Because on the one hand, you' re doing
the nost challenging wells, but on the other hand,
you're doing | guess nore wells that are, you know, of
hi gher priority to the Division for whatever reason,
correct?

A. No. | think | stated that we're trying to
nove on the wells that, again, have the biggest
surface inpact. But the surface inpact doesn't
necessarily contribute to your downhol e costs.

Q Right.

A. The downhol e costs, we've noved on the wells
we didn't think were going to have nmuch downhol e costs
that end up costing a lot. | gave that in ny exanples
of two wells we didn't expect to cost a | ot when we
noved on, that one cost, | believe, $70,000, one was

over $200, 000.
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And we had no clue that one was going to
be any different than the other. So the downhol e
costs, what we use the $150,000 is what we're actually
seeing for downhol e costs, but those aren't based on
ri sk ranking that we're using to identify which wel
to plug first, because that's nore surface.

The only exception potentially to that
was maybe the Buckeye well because we had fluid
flowng to the surface. But again, | didn't know when
we noved on to that well we were going to end up
needi ng a snubbing unit to do work on that well
because we could never get fluid control.

Q But you acknow edge that typically the cost
to plug a well would be cheaper for industry than it
woul d be for the Division, right?

A. Absolutely. They're plugging themtypically
years ahead of the Division.

Q Right. And the reason for that, in part, is
because you said by the tinme the Division is the one
to be in the position to plug the well, there's all
ki nds of other associated issues out of the costs,
correct?

A. Absol utely.

Q So |l think it's fair to ask if the Division

can appreciate that industry feels |like the proposal
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for a one-well financial assurance is particularly
hi gh, correct?

A. So | would agree, but | think you have to
| ook at the rule on nmaking that category. It doesn't
say bondi ng on what the industry is going to pay for
that well. It's bonding to pay for what OCD i s going
to use to plug that well.

Q Right. And so let ne ask you this. The
Di vi sion has not conducted a statistical study of
pl uggi ng costs across a representative sanple of wells
that the Division typically plugs, has it?

A. So | think the estimte was based on
pl uggi ng costs in FY24. There was over 100 wells, |
beli eve, plugged that year. And that's based on
current market conditions.

There was a significant upcharge in,
think, all industries seen in the |last few years.
Especially post COVID, where all costs are going up

So if we did an evaluation of what it
cost us to plug ten years ago, | don't think that
woul d apply today, because we're seeing costs rise.
We're al so subject to the procurenent process wth the
st at e.

We put the plugging contract out to bid.

We accepted every plugging contractor that bid, and I
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beli eve we have three or four that bid, and that's who
we're using to plug. And we haven't seen any
significant difference between those vendors across
t he board and their plugging costs.

Q When conparing OCD s actual costs with
I ndustry's actual costs across a broader, nore
representative sanple of wells, probably over a |onger
period since 2024, give the Conm ssion a better idea
of what the costs actually are?

A. | don't think so, because of the challenges
OCD experiences when they're out there plugging. As
in nmy direct, |'ve overseen thousands of wells plugged
by industry. 1've seen hundreds of wells plugged by
OCD. And the failure rate, and | didn't run the
actual statistics, but based on ny experience, we see
far nore casing failures.

|'ve seen far nore challenges on a

well-to-well basis with OCD s pluggi ng because of the
well's being neglected. | can tell you it was either a
Cano or Canyon, we had to |look at the wells because
there was fluid causing the red beds to swell and it
was sheared off casing on nmultiple wells in that
field. Then we had to identify what we could do in
t hose cases to, one, namke it as cheap as possible and

still provide protection.
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So we eval uated a whole set of wells
expecting that same failure of significant casing
failure where the red beds swell ed and sheared off
casing. |'ve never seen -- |'ve never done that
review with an operator of wells as far as that kind
of broad review.

Q Okay. But you haven't asked to do that Kkind
of review with operators or industry, have you?

A. Well, operators and industries submt our
pl uggi ng sundries to the OCD and on sonething at that
level, | didn't see it when | was directly review ng
It and staff hasn't brought those chall enges to ne on
a W despread basis to make those kind of decisions.

Q Now, staying with the LFC report just for a
couple of nore questions, you're aware that the LFC
report said that part of the Division's procurenent
practices are responsible for the inflated cost of
P&A, is that correct?

A. | did see that.

Q So when you -- well, okay, |I'll nove on.

Now, you touched on when OCD | ast
recovered a bond. | think you said that it's not
accurate that they haven't recovered a bond since
2018, correct?

A. | never said that. | think M. W nchester
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stated that. | believe we have coll ected bonds.
Agai n, |legal does that, but it's ny understanding that
at least on sonme of the Cano wells, we've collected
bonds.

The Division did inaccurately state |
believe online that those hadn't been recovered.
We're working to address that. And we're currently in
t he process of recovering bonds through Cano through
our |l egal departnment. O not Cano. Canyon.
Apol ogi ze.

Q But you did testify that you haven't
recovered very many bonds, correct?

A. Correct. A lot of times the bonds are so
smal | that it nmakes nore sense for us to package
those. Because usually we're working with the sane
financial institution to recover nultiple bonds all at
one time. Instead of going after each $6, 000 bond, it
may nmake nore sense to go after them when those bonds
get to $300, 000.

Those bonds don't go away if we're not
pursui ng them but what we do is we build themup to a
point where it nmakes nore sense to get those in a
package versus doing them $6,000 at a tinme as far as
our time to get that, because it takes attorney tine.

That attorney tinme is crucial when we're al so going
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after

enf orcenent.

As we stated there's 118 operators or 13

operators, whatever that new exhibit was, that haven't

even reported production. Those are next steps on OCD

enforcenent. |If we've got 20 or 30 of those, we've

got another 80. The sanme attorney that's doing our

bonds is al so doing that enforcenent.

Q So | think that raises a really critica

I ssue in this proceeding that I'm not sure has been

sufficiently fleshed out, and that is, under the

proposed rules, it would be $150, 000 financi al

assurance per well, correct?

A. Correct.

Q And you just said, you know, if it's a

$6, 000 bond, it's probably not worth the Division to

pursue that bond, correct?

A | didn't say it wasn't worth it. | just

stated that it makes nore sense to do it as a package.

Q Well, there's currently $250, 000 bl anket

bonds that operators are required to have, correct?

A. Correct.
Q How many $250, 000 bl anket bonds has the

Di vision pursued in the |ast eight years, say, if you

know t hat ?

A. You'd have to talk to our attorneys. |
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don't know of f hand how many we've pursued. | do know
as far as that's sonething we look at. | think if you
| ook in MOSS, that MOSS spreadsheet, it identifies
anytinme there's a bl anket bond attached.
| will state, a | ot of the operators,

because they were non-conpliant even with the 2018
bondi ng requirement, a |lot of those aren't even
250, 000. Sonme of those may still be 50, 000.

Q Have you identified internally as a Division
the price point at which you would pursue a bond?

A. Again, | don't think we've put a price
poi nt . But | think at $6,000, it's nore efficient to
lunp nmultiple of those together, because they don't go
away. Theoretically, they' re supposed to be
non-revocabl e.

Even if it was $150,000, if we're out

pl uggi ng Cano or Canyon and, say, we plug 100 wells in
a year, it may make nore sense to package 100,000 to
150, 000 together to pursue those.

Q So the short answer to the question is you
have not identified a price point at which the
Di vi si on woul d pursue a bond?

A. | think short answer is | don't think there
is a price point.

Q Well, there is a price point for the single
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wel |, $150, 000 FA requirenment, correct?

A. And we woul d pursue that just as we're
pursuing the $6, 000 bond.

Q Well, | hope that's the case if it's
adopted. But there's nothing in the current rules
that requires the Division to pursue that $150, 000
bond or any other bond, correct?

A. Boy, if we had a few hundred mllion dollars
I n unsecured bonds out there, | think we'd get in
trouble if we didn't.

Al so, the BlIL federal funds requires us
to proactively go after bonds as well. And as part of
our fundi ng package, that's another reason why we
continue to | ook at bonds.

Q OCkay. But ny question was whether there's
anything in the current rules that requires the
Di vision to pursue a bond.

A. No.

Q By del ayi ng pursuing bonds, doesn't that
al so delay putting funds in the reclamtion fund?

A. Yes.

Q So let's nove one to beneficial use and
margi nal wells. | think the Division has been clear
that they support a presunption of no beneficial use

and at this point, | think that the BOE is | ess
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rel evant than the 180 days, correct?

A. Well, the presunption of no beneficial use
is a BOE. And not 180 days, it's 90 days.

Q Now, is it accurate, to your know edge, that
the LFC data shows that nobst wells are plugged closer
to two BCE per day?

A. | did see that, yes.

Q And that's approximately, | don't know,
ei ght tinmes higher than your cutoff at OCD?

A. Well, | think they had the two as the | ow
produci ng, whi ch our conparison to the | ow producing
Is a thousand, which is 2.7.

Q Right.

A. So you're a difference between 2 and 2.7 BOE
per day.

Q And you heard M. Winkle in his testinony
say that 2.7 is economc, correct?

A. | think he said that there was a potenti al
that there's no extenuating circunstances. But |
woul d al so state, | don't think we ever stated that
the 1,000 BOE, every well that was bel ow 1,000 was
uneconomc. | think we stated that that was at risk
of potentially becom ng an orphan in the future, and
because of that risk, we were |ooking at bondi ng.

| don't think we ever stated that that
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was uneconomc. And | think in ny testinony |ast
week, | stated I wish we hadn't used "nmarginal"
because it nakes it that inplication. W could have
called it "a well at risk of plugging,"” but it not
necessarily 100 percent econom c Oor non-economcC.

Q I'mglad you brought that up, because |
wanted to touch on that just for additional
under st andi ng of what the proposals are versus what it
sounds |ike the Division m ght decide they could be.

And it sounds to ne |ike the marginal
well definition itself is problenmatic because it has a
certain understanding within industry itself, correct?

A Well, | think the nane itself, | think the
way it's applied in this rule is fairly sinple.

Q But it still could probably be nore exact.
Because it sounds like the Division is nore concerned
with a certain type of well that's nore high risk and
a certain type of operator, than maybe the rules; is
that fair?

A. That's kind of a compound question. |
woul dn't say it's a certain type of operator. | would
say it's nore of a certain type of well and how t he
operator utilizes that well.

That's why we try to include the days in

t hat, because what |'mconcerned with is if a wel
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isn't mechanically capabl e enough to produce 180 days
a year, that nay be a reason to |ook at that well.

And if an operator is not |ooking at that well and
taking that risk, should the state allow themto
continue taking that risk, that that well could end up
not bei ng produced for years and end up on our

I nactive list.

Q Al right. Let's nove on to.

So, M. Powell, under the current rules,
when a well becones inactive, the operators are
required to either plug or place it in tenporary
abandonnment within 90 days, correct?

A. No. | believe it's a year and 90 days
currently in the rule, if that's your question.

Q So 15 nont hs?

A. Yes.

Q Okay. Now, you said that one of OCD s
challenges is that it can't, | guess, take action
until a well has been inactive for that 15-nonth
period, correct?

A. Well, that's another broad statenment. |If
there's a suspected defective casing, the operator is
supposed to report that within 15 days in pursuit of
diligence. But if you're talking solely inactive

wells, then it would be, yes, that 15 nonths.
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Q So | guess the problem | guess fromthe
Di vision's perspective, is that the rules as currently
drafted fail to require tinmely plug-in. 1Is that fair?

A. No. | think the way the rules are currently
drafted, it has a beneficial provision even in Part 25
currently, but that's not defined. And theO inactive
wells that we're currently pursuing aren't the concern
t hat we have.

And | believe it's in ny direct
testinony, there was roughly 1,400 wells that produced
| ess than 10 BOE in 10 days in an entire year. Those
are the wells that we believe are on the cusp or are
havi ng potential defective casing issues because we've
seen that, where a well's not consistently produced,
and when the operator finally noves on, we find that
it's not consistently produci ng because it has a
casing failure or a well head seal issue or those kind
of things, there's nore of a nechanical problemthat
makes it where that well can't produce, than just
sinply not opening the valve.

Q And I think you said that 29 out of 60 ACA s
were out of conpliance. Do | renenber that correctly
fromyour testinony?

A. Boy, if you wanted ny exact number, we'd

have to pull it up, but that sounds about right.
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Q Yeah, | think generally speaking those
numbers are what | recall you said.

So woul d you say that sone of the issues
are not necessarily related to the rules but perhaps,
you know, related to OCD s ability to enforce these
ACO s?

A. Boy, it's not -- to try to sound flip, it's
not our ACO, so it's not us conplying with it. It
woul d be the operators. Yes, we have to follow up
with the operators, but at the end of the day, if
there's non-conpliance, it's the operators'

non-conpliance with that ACO .

Q | guess I'"'mjust trying to understand the
resources the Division has at its disposal. | know
that they're limted. |'mjust asking, would nore

resources enable the Division to better enforce those
ACO s?

A. | would always advocate for nore resources.
|"d | ove to double ny staff, but |I can't do that
t hrough this rul emaki ng.

Q Under st ood?

A. You know, ACO s aren't even specifically
witten into the rule. It's a courtesy that OCD tries
to extend to operators that are taking these

chall enging wells where the operator cones and agrees
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to a schedule to bring them back into production,
those kind of things. So it's not sonething that's
witten in the rule. It's a courtesy that OCD tries
to hel p accommodate new buyers or existing operators
to get back into conpliance and bring these wells into
a productive status.

Q And | hate to junp around, but let's tie
t hat kind of concept back to the Division's ability to
pursue the bonds. Does the Division even have the
resources to pursue bonds if these financial assurance
requi renments are adjusted?

A Well, | think | just previously stated OCD
I's pursuing bonds. W do plan on pursuing bonds. |If
we' re pursuing $150, 000 bonds versus $6, 000 bonds,
that's going to help the reclamation fund I think
consi derably and plug nmore wells in the long term
But the OCD is pursuing bonds and plans to pursue
bonds goi ng forward.

Q So | think that's great testinmony and |I'm
sure the Conmmi ssion appreciates hearing it.

Is the Division able to provide a
guantification of the nunber of bonds they've actually
pursued in the |ast, say, years?

A. So | don't do that directly, you would have

to ask our attorneys for that.
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Q Are your attorneys able to provide that
I nformati on?

A. | don't know. That's not sonething we had
prepped for this case.

MR. TREMAI NE: Madam Hearing O ficer, |
woul d just proffer, to help nove this along, |'m
happy to share our three nore recent FA forfeitures
wth the parties.

HEARI NG OFFI CER ORTH: Thank you,

M. Tremi ne.

MR. SUAZO. How am | doing on tinme, Madam
Hearing O ficer?

HEARI NG OFFI CER ORTH: Thirteen m nutes.

BY MR SUAZO

Q M. Powell, let's talk a bit about the
hi gh-ri sk operator portfolio and the thresholds. This
I's under Rule 19.15.8.9D(3). You nentioned that the
15 percent threshold m ght be a bit aggressive,
correct?

A. | didn't say aggressive. | said
conservati ve.

Q Conservative?

A. | also said | expected industry to have sone
di al ogue on that to see where that should be properly

set.
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Q But you think that it could be a workable
number if it was, say, 30 percent?

A. I think it's definitely something to take a
| ook at, whether it's one in five wells or two in five
wells that aren't productive, | think it's still
| ooki ng at the sane threshold of making sure an
operator is properly producing their wells.

Q Am || correct in nmy recollection that with
respect to tenporary abandonnment, you would support
greater flexibility with assessing how and why wells
are put in that status?

A. | don't think | had testinony on that yet.

But speaking of greater flexibility on tenporary
abandonment, | think if operators ran the | ogs that
were requesting to be added, show ng that the well has
mechani cal integrity, showing the well is keeping that
bri dge plug downhol e, which BLM already does, having
t hose, showi ng that well has no mechanical issues, and
then having industry go to hearing and state what
their long termplan is, as long as that long term
plan is viable, has reasons for it, | think that nmakes
a |l ot of sense.

If they don't have a plan and they're
just TAing it with no plan to hold the m nerals but

not ever |let anybody produce it, | wouldn't say that's
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a good pl an.

But if they offered a good plan to show
where they're planning on nmaking that well a
beneficial use, then I'"'mall for it, as long as it
meets those conditions.

Q Did you hear Conmm ssioner Anpomah ask -- |
can't renmenber which of WELC' s witnesses it was. But
he essentially was concerned with flexibility for
t enmporary abandonnment in the case of EOR and CCS,
things like that?

A | did. CCS, | would be really careful wth
because of the criteria that the wells have to be
constructed wi th, my understandi ng.

EOR is sonething that the Division | ooks
at. And, you know, there's tines where we | ook at
casing integrity on EOR

| don't know that | would even limt it
to EOR. | think you could have -- H Il Corp is a
great exanple in the Northwest. | think they're doing
a strong re-conplete process. They're perforating
ot her zones. |If they brought in a plan that says,
"We're going to TA all of these types of wells and
we've identified this zone and here's our plan to

develop it," that would nake sone sense.

So I don't know that it's just EOR, but
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| think it needs to be a well thought out plan.
Q OCkay. That's fair.
Does the Division support applicant's
proposed change to the definition of beneficial use as

al so enconpassi ng what they're term ng specul ative

pur poses?
A. | think on the specul ative purposes, | see
what the applicant is looking at. | call it -- |

refer to it as the pie-in-the-sky argunent, you know,
comng in, "I plan on using that well in the future.
| don't know how, but I'mgoing to use it."” | would
say that's specul ative purposes.
| think with a good plan, operators have

a solid plan on what they plan on doing. And then
t hey have specul ative results until they do it. And
that's where | woul d advocate as maki ng sure you have
a solid plan proposal. Because again, this isn't due
until | believe it's after the first five years, so if
an operator hasn't devel oped a good plan in those five
years, then that should be sonmething that's | ooked at.

Q D d you hear Comm ssioner Anmpomah ask WELC s
w t ness whether if they adopted the definition of
beneficial use and stopped right at the point where it
goes into specul ative purposes, if that wouldn't neet

t he requirenents?
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A. | would leave that to the Conmm ssion and the
| awyers on that as far as what it neant and what it
| ooked |ike and, we would | ook. But as | stated, the
specul ative purposes | would want sone sonet hi ng
concrete if they took it to hearing, those kind of
things. You're nore | ooking at specul ative results
but you should have a solid plan after the first five
years.

Q When you say sonething nore concrete, do you
mean |ike a definition of specul ative purposes,
itsel f?

A. No. | nmean concrete when the applicant
brings their plan is | want sonething concrete --

Q | see.

A. -- and not the pie-in-the-sky anal ogy.

Q Ckay. Now, before this rul emaking,
bel i eve the Division has assessed beneficial use or
pur pose through gui dance docunents nore than anything
el se, correct?

A. You know, as far as in current rule, if

we' ve done it through gui dance docunents, | can't
t hink of one offhand. |1'm not saying there isn't one,
but | don't think we fully -- | don't renenber ever

defining what beneficial use is as it's currently

witten.

Page 87

Veritext Lega Solutions

Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com




© 00 N oo o b~ W N P

N T T N N T e e e R R R N T e
o A W N P O © 0O N O 0o~ W N +—» O

Q | think that's right. | think, as | recall
beneficial use is in the rules, but nowhere is it
defined until this current proposal, correct?

A. Correct. | believe Part 25 just says a wel
no | onger being used for a beneficial purpose.

Q Wuld it not be sufficient to keep terns
| i ke beneficial use and purpose to the real m of
gui dance because they're inherently broad and vague
because any nunber of things could be beneficial or
specul ative; is that fair?

A. Boy, | think that's tough as a regulator. |
think you get in the sanme scenario that | discussed
wth M. Wnchester, where you assune sonething. O
I f we then issued gui dance on what beneficial was, |
think industry would call us arbitrary.

Q Well, I guess wouldn't you agree that it's
still arbitrary if the definition is fairly broad and
I's subject to substantial interpretation? Correct?

A. | think, to ne, the way the definition is
applied in this rule has a very clear standard at
| east to make that first step of the 90-90. And then
operators can bring in their personal information and
then it's based on technical information that we're
maki ng those decisions. And if it's based on

technical information that an operator provides, it's
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no | onger arbitrary.

Q Wth the tinme | have left, I'"'mjust going to
touch on various provisions that | would like to get
your take on.

You're famliar with, |I guess, the
agreenent that Oxy negotiated with WELC on the
certification of conpliance with various |aws, aren't
you?

A. Very broadly. That was really |egal heavy,
and | kind of stayed out of that realm

Q So | think the way that canme down is that,
you know, the operator, upon transfers or
registration, would affirmthat they would -- you
know, affirmto the Division that they were conpli ant
with state and federal laws. |[Is that accurate?

A. That is my understanding.

Q Now, is it your understandi ng that that
"state" neans the State of New Mexico, specifically?

A. If | remenber right, it wasn't just
New Mexico-centric. And it wasn't based on
accusations. |It's non-conpliance -- if | renmenber
correctly, it was non-conpliance with any open
vi ol ation.

So if an operator, say, had a violation

in Chio and they resolved it, then that wouldn't be
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taken into consideration. But if they had an open
violation in Ohio and then that was then out of
conpliance, | think that's what they were | ooking at
but .

Again, this was really | egal ese and |
try to stay at a high |level because | get |ost when
try to play | awer.

Q | nmean, | think it's concerning to the
I ndustry as to whether the D vision even has the
ability to | ook beyond New Mexico's borders at al
sorts of other potential violations in other states.
Isn't that a concern?

A. Boy, 1'd leave that up to the the
Comm ssion. But if an operator in, say, Texas was
severely out of conpliance and owed the State of Texas
mllions because of their own program | sure wouldn't
want them as an operator in New Mexico.

Q Are you aware that many conpani es have
al together different teans of staff and professionals
in other states than they do in the state of
New Mexi co?

A. | amaware of that. 1've also worked with
some of those teans when we've pursued non-conpliant
operators. W' ve reached out to sone of -- nost

states to see if they're having the sane issues with

Page 90

Veritext Lega Solutions
Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com



© 00 N oo o b~ wWw N

O T N R R N T
o A~ W N P O © 00 N O 0o M W N +—, O

the operators, and a |lot of tinmes, they are.

Q So given that you' ve testified as to the
Division's |limted resources in various areas, are you
not concerned, as the director, that if operators are
forced to get data fromall kinds of other states,
that the Division will actually have the ability to
eval uate what's in front of then?

A. So first thing, I'"'mnot the director.

Q Deputy director.

A. | don't want that title.

But | think it's -- first it's a
certification, and then it's the operator naking a
certification to the Division. So if we're | ooking at
a certification then that's one thing.

If we're then diving into all of their
non-conpliances, | think it is prudent for us to | ook
at those non-conpliances as needed and dependi ng on
what's identified.

HEARI NG OFFI CER ORTH: Four m nutes,
M . Suazo.

MR, SUAZO. All right. Let ne find other
things I want to ask about with the tinme |I have.

BY MR, SUAZO

Q Just one nore thing to touch on. | want to
make sure that | got kind of this recal culation that
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you had in your surrebuttal accurate.

| think M. Garcia reported that 3900
wel l's woul d be margi nal under the proposed definition
and, therefore, subject to the 150k single-well bond;
is that right?

A. | don't renmenber what M. Garcia's slides
had for specific nunmbers. |If you pulled up our
surrebuttal, or our attorney, he can pull it up, and |
can testify to that. Because those were the nunbers |
currently ran.

Q GCkay. But that chart that you put up and
just went over with M. Tremaine, | think you said
that only 1600 and change of wells were classified as
mar gi nal under that proposed definition when the word
"and" is used; is that correct?

A. Yeah, | believe so. So that woul d be
margi nal as far as that by itself. The other wells
that are the 90-90 woul d probably still be considered
as needi ng bondi ng, but just between the 90 and 1, 000
plus the 180 days or less, it was that category.

But if you're |l ooking for bonding, you
woul d probably have to add up the bel ow 90 and 90, and
then that one to look at what's going to be considered
for bonding. | tried to put in there what filters |
used for which.
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Q So | guess with your revised Exhibit 16
there would be 3,494 wells inpacted by the proposals,
correct?

A. Yes.

Q That sounds correct, yes. And that nunber
represents the high-risk wells that have historically
proven problematic for the Division in terns of
pl uggi ng and P&A costs?

A. | think that number would include a ganut of
things. It would include the 90-90, the |less than
1,000. It does not include the wells that are already
| nactive.

Q And just to be clear, the 60,000 wells
referenced in the LFC report and by applicants, those
are not representative of the type of wells the OCD
intends to target through this proposal, through this
rul emaki ng, correct?

A. | think there's -- it's a subset of the
60, 000, | think. And what | provided was oil and gas

al one. There's going to be other SWD wells that wll

be affected by this that -- because M. Garcia didn't
provide it and nobody asked for it, | didn't run those
numbers.
There will be other wells that aren't in
there that are used for -- |ike, CO2, acid gas, sone
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of those things I

filters |
you have in surrebutta
only.
HEARI NG OFFI CER ORTH:
M. Suazo.

MR. SUAZC
Appreci ate your tine.

THE W TNESS:

HEARI NG OFFI CER ORTH
M. Cloutier,

MR. CLOUTI ER:
O ficer.

don't believe are affected.

are for oil

Thank you, M.

Thank you,

So the

ran at the top in getting the nunbers that

and gas wells

Pl ease wrap up

Powel | .

Thank you.

Thank you.
do you have anythi ng?

Madam Heari ng

CROSS- EXAM NATI ON

BY MR CLOUTI ER

Q Good norning again, M.

hell o off the record, but
Let ne start

M. Wnchester testified,
that the last -- well,
t he annual
A. Ch, |

was 60 to 70 mllion-ish.

Q I'msorry do you know what the report

is, that the director

first of all,
reclamation fund report

woul d be specul ating, but |

submts to the governor,

Powel | . We said
appreci ate you being here.
off with bondi ng questi ons.
and you comrented on it,

do you know what
| S?

think it

itself

t he
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| egi sl ature?

A. I"'msure |I've pulled nunbers for it, but
wi t hout | ooking at it --

Q I'mnot asking for any nunbers.

A. -- 1 couldn't give you details.

Q I'msorry, I'mnot asking for any nunbers.
|"mjust asking if you know what the report is.

A. Cenerally, yes.

Q Okay. And do you have an understandi ng t hat
each year, the director has a category of inconme for

the reclamation fund that is bond forfeitures, salvage

and rei mbursenment recoveries?
A. So | don't pull nunbers for that.

woul dn't surprise nme for this conversation.

don't pull that information, so | haven't dealt wth

it.

Q And do you dispute M. Wnchester's
testinmony that in five of the | ast seven of
annual reclamation fund reports, the nunber
cat egory has been zero?

A. Wth it being a public docunent, I'
your word for it.

Q And that in the two years that ther

coll ections in those seven years, that anmounted to

just a little under $250, 0007

That
But |

t hese

in that

Il take

e was
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A. Again, | haven't |ooked at it specifically.
But it's a public report, so I'll take your word for
it.

Q And they're all in evidence, and I'mtrying
to be accurate, M. Powell.

And woul d you agree that until your
testinony today, there wasn't really any public
I nformation that any of the Cano bonds had been
col l ected?

A. | believe, ny understanding and, again, it's
a very high level, we m ssed updating that properly in
t he dat abase. And we are working to rectify that.

But that does not surprise ne. |It's very unfortunate,
but it does not --

Q And so for instance, Exhibit 29, which is a
spreadsheet about financial assurances, still shows
zero to every one of the Cano bonds in terns of what's
been redeened. That woul dn't surprise you?

A It wouldn't.

Q Would you understand with information
publicly available |like that, the reclamtion fund and
a notorious offender as far as the reclamation fund,
Cano, showi ng zero that industry would think that
maybe bonding isn't that effective to protect the

recl amati on fund?
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A. | think if industry would have reached out,
we coul d have had a conversation that we do plan on
pooling that. Again, we try to do it as a lunp sum
| won't talk about hiring to a full extent, but the
attorney that was working on inactive |left at one
point. We've had sonme turnover through the agency.
That position has been filled. W started doing that
agai n.

| think versus what we're spendi ng out
there, the focus has been staying out there and doing
the plugging. And so that's where our nunber one
focus was, to nake sure we had wells to plug that
needed to be plugged. And then we're working on
packages of bonding to then reconcile.

Q M. Wnchester also testified about
Secretary Shelton's testinony before the LFC this
sunmmer, where he testified, when asked about bondi ng
coll ections and the | ow anounts of it, he said, quote,
"The juice is not worth the squeeze."

A. On a well-by-well bonding, | would agree
with the deputy secretary. You know, there's tines
where we' ve got a $6, 000 bond and it takes hundreds of
t housands of dollars to plug the well. So until you
package it as a package, pursuing themindividually

doesn't nmake any sense.
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MR, CLOUTIER: If | can ask Ms. Tripp to be
able to share screen, Ms. Apodaca, and ask her to
share slide 12 of Ms. Romero's PowerPoint that's been
submtted. Slide 12 of the OCD Exhibit 12. There we
go. There it is.

BY MR, CLOUTI ER:

Q On the first bullet point, Ms. Ronero states
"Operators who are not conpliant with regul ati ons
related to site renedi ation and reclamati on are nore
likely to | eave wells unplugged and sites unrecl ai ned
after ceasing operations.”

Do you see that?

A. Mm hmm

Q And I think in her testinony, she testified
that this is based on her experience, not on any
data-driven inquiry. Wuld your experience be simlar
and your observation be simlar?

A. Very much so. [If an operator is not
expendi ng the noney to address their non-productive
wells, they're probably not expendi ng noney to cl ean
up those well sites either.

Q Sure. And you, for instance, just today
testified about a new exhibit that |isted operators
who are out of conpliance on C-115s.

A. Yes.
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Q And I think you said 78 of those operators
woul d have state or fee wells that would be subject to
t he bondi ng rul es?

A. Yes, 76 or 78. And then there's a subset of
alittle -- I think it was 12- or 1400 wells that are
state and private specifically.

Q Do you have any reasonabl e expectation to
tell the Conmm ssion that you would expect any of those
operators to conmply with i ncreased bondi ng
requi rements?

A. Boy, | don't think any of those operators
are. |I'mjust hoping that future operators don't get
to that position.

MR, CLOUTIER If we could get the statute,
70- 2- 14A up, please, Ms. Tripp?
BY MR. CLOUTI ER
Q There after the $50,000 there in the mddle

It says, "...and one-well plugging financial assurance

I n ampunts deternm ned to be sufficient to reasonably

pay..." out the plugging.

Do you agree that the anmount of a
single-well bond, if the Comm ssion agrees it has the
power to adopt this rul emaking, should be a reasonabl e
ampunt ?

A. I think it should be a reasonabl e anpunt to
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pay for the plugging of the wells. And, again,

because of the where that's orientated, it is plugging
of the wells by the OCD, not by industry.
MR. CLOUTIER: Let's turn to Applicant's

Exhi bit Nunber 4, page 24, which is -- that's going
to be the LFC report, please, M. Tripp.
BY MR. CLOUTI ER

Q I'll tell you that the yellow highlighting
Is stuff 1've added to the exhibit. The other

hi ghl i ghting was, | believe, as submtted.

And | think the first yell ow

hi ghlighting, which is a fair enough comment, is that

the Division is not particularly well-equipped to deal

with accounts payable issues wth plugging
contractors.

And | want you to understand t

agree it's a conplicated area, and |I'm going to ask

you sone questions, and it's not by way of

it's just by way of fact. Okay?

A. That's fine. And | think if you'd like to
di scuss that, | think there are sone accounts payabl e
t hings that was not captured in this LFC report | can

el aborate on as far as our processes that we have

reached out |ater on and expl ai ned.

But if we'd like to tal k about

hat |

criticism

accounts
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payable, | think if you d like nme to elaborate, | can
dive into that a little bit.

Q Well, let nme ask you sonme specific
questions, if | can, M. Powell. And then, if you
t hi nk your answers are pertinent to those questi ons,
pl ease include, and truly responsive, please do so.

As | appreciate it, the Division has
been using, in the Perm an Basin, contractors out of
t he San Juan Basin and even out of Kansas to plug
wells. Is that --

A. So | don't know about out of Kansas. That
may have been one of our other contractors,
envi ronnmental or our nethane nonitoring.

But the plugging conpanies that the OCD
is utilizing, nost of those are orientated, or at
| east they were when the contract was acquired, out of
the San Juan Basin because they were who applied. |
don't believe any southeast part of New Mexico
pl uggi ng conpani es even applied to be a vendor in the
st ate.

Q We requested invoices, and the Division
provided them And I'd like to go through sone
exanpl es. Exhibit 45(a), if we can.

So do you see this Drake invoice? And |

believe it's dated June 20t h.
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A. Yes.
Q Okay. And if we could scroll down to the
| ast entry.

MS. TRIPP: Just a second, you want 45(a),

Dr ew?
MR. CLOUTIER: That's what | have, yeah
M5. TRIPP. Okay. Just a second.
MR. CLOUTI ER: Thank you.
MS. TRIPP: | apol ogize. | have 45(b) ready

for the anal ysis.

MR. CLOUTIER It's okay. Still (b), but
let's look at that. |[|If we can go to the work ticket
on this B, please, M. Tripp, we'll just ask this
guestion?

|"m sorry about this. Just trying to
coordinate renotely and Ms. Tripp trying to make up
for ny inadequacies at screen sharing.
BY MR. CLOUTI ER:

Q So you see that you're being charged here,
the Division's being charged, for overnight per diem
which is a result of a charge incurred because this is
a Farm ngt on- based operator plugging in the Cano unit
i n Chaves County, correct?

A. Correct.

Q And their ability for ten people for
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overni ght per diem --

A. That's what | see there, yeah.

Q -- the Division?

MR. CLOUTIER: If we could go back to the
work ticket, please, M. Tripp.
BY MR CLOUTI ER:

Q You understand that these work tickets are
part of the attachnents to invoices? The operator
subm ts paperwork justifying the invoice?

A. Yes.

Q And if we can get out to the nunber of
enpl oyees there. So you're being billed for work by
four enpl oyees, but paying per diemon ten, correct?

A. Yes. But | would please caution on that.
That's the nunmber of enpl oyees specifically tied to a

rig. Wthout actually |looking into a specific well

details, | don't know if there's a truck driver from
t hat conpany there. | don't know if there are
cementers included there. | don't know if there's a

wel der included there. Those four enployees are
typically tied to a rig.

If you | ook at our actual contract, the
rig requires a certain nunber of enployees that's tied
to therig. Al | can speculate is the other ten may

be truck drivers, welders, cenmenters, those kind of
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t hi ngs.
Q And I will just tell you, M. Powell, |
didn't see a work ticket |listing anybody el se ot her
t han these four for that day.
A. | don't review these directly. Dating 2022,
| woul d have to go back and | ook at the specific or
get a request fromthe contractor to find out what
they actually did and why. Wthout that | would have
a hard tinme specul ati ng what the other six people
wer e.
MR. CLOUTIER. Did we get to 4(a),

Ms. Tripp?
M5. TRIPP: Just a second, | wll find it.
MR. CLOUTIER: June 20 invoi ce.

BY MR. CLOUTI ER

Q Would it surprise you that on this June 20
I nvoice that that's the date of the invoice you were
being billed for work that supposedly was going to
occur on June 287?

A. That seens highly unusual, but | don't know
I f that's planned well head fed off or those kind of
wor ks and they would bill it, and then if it was
wrong, correct it. | don't know. | would have to
| ook. And |I probably couldn't speculate here. |

don't know why they did that. | would have to | ook at
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t hat specific occurrence and go back and see what
i nformation | could provide.

MR. CLOUTIER: Do you have S, T and U ready,
Ms. Tripp?

M5. TRIPP: Yes. You should be seeing
45(s) .

MR. CLOQUTIER: Seeing nothing yet.

MS. TRIPP:. Sorry, |'mnot sharing the
screen. Do you now see 45(s)?

MR. CLOUTIER: Ms. Tripp, to the wel der
m | eage, pl ease.
BY MR. CLOUTI ER

Q So we've got at the Cano 49, we've got a
wel der cut-off, four hours worth of work, 200 mles
driven, correct?

A. Yes.

Q And sane day for the 27, we've got a wel der
for four hours, drilling five hours for a well in the
same unit, the Cano San Andres unit. The wells are in
t he same general geographic area, correct?

A. Correct.

Q Well, just east of Roswell, north of H ghway
380. It's a discrete geographic area where this Cano
San Andres unit is, correct.

A. So | guess if ny question -- | hate to ask
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guestions. But it seens |ike the question is, is why
are those both 200 when they're already in the field?
| would say it's probably vastly farther to drive out
of Farm ngton to down there than 200 m | es.

My only thought is maybe they took the
m |l eage and split it between two wells, so they split
equal anmpunts to each well so they could spread that
drive m| eage down instead of accunulating it all on
one bill. 1 don't know.

Q Yeah. And actually this sane wel der appears
billed three different tinmes for the sane day for the
200 m | es?

A. | don't know the m | eage between Farm ngton
and in that well, but I would assunme it's significant.

Q Let's tal k about your plugging regulation,
if you can, for a bit.

lt's 19.15.25.10. You're famliar with
t hat regul ati on?

A. Yes.

Q And it requires, anong other things, that in
pl ugging, it's, quote, "...in a manner that
permanently confines all oil, gas and water in the
separate strata in which they're originally found"?

A. Correct. Yep.

Q And it indicates that the operator, quote,
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"...may acconplish this by using nud-|aden fluid,
cenent and plugs singularly or in conbination as
approved by the Division"?

A. Correct.

Q Is nmud-laden fluid perm ssible plugging
practice currently under Division guidance?

A. So where nud-1laden fluid was predom nantly
used, and | believe it's still used in sonme wells, is
i n between the cenent plugs. So that is still
allowed, is to have the mud-I|aden fl uid.

And the reason why that was in there is
I f the casing or the cenent ever deteriorated, that
t here woul d be nud between those plugs, which al so
woul d help with the cross flow.

Q Where does the Division currently require
that plugs be placed in a well?

A. Generally or specifically? .

Q Let's say Yeso well in southeast New Mexi co.
It's not a test of every formation, but --

A. So we do have pluggi ng gui dance out. Any
I ndi vidual formation nust have a plug that covers the
I nsi de of the casing and the outside of the casing.

| f an operator circul ated cenent on the
outside, we only spot additional inside casing plugs.

We al so spot anywhere where there's a DV tool, those
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ki nd of things, where there has a higher potential of
potentially leaking in the future.

So it's mainly formation tops as they
conme up. Each individual formation separated from
each ot her.

Q OCkay. And so -- and again, |'m prom sing
it's not a geology, but in a Yeso well, | would
normal |y expect there to be Gayburg and San Andres
and maybe even Yates above it and maybe sone ot her
formations. |s that consistent with your recollection
of the geol ogy?

A. That sounds correct. When |I'mdealing with
sout heast geology, | don't have it nenorized. |f you
want to tal k northwest geol ogy, | have that pretty
wel | menori zed.

Q And I want the record to be clear and you to
be clear. 1'mnot asking you to -- I'mnot trying to
trick you. I'mjust trying to get us in a
conversation?

A. Yeah, that sounds correct.

Q So in that situation, let's say the inside
t he casing was cenmented in place and so an operator is
pl aci ng plugs, of course at the top of the Yeso
formation. |Is that correct?

A. Sounds correct.
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Q Okay. That's the one they're producing
fromin our --

A. Yes.

Q -- hypothetical exanple and if the Grayburg
Formation occurs in that area, is there a plug on the
top of the Grayburg?

A. | would hypothetically say yes.

Q OCkay. And why is that, if the Grayburg is
not perforated?

A. Because casing and cenent deteriorate over
time. So it's after we | eave the well and casing
and/ or cenent and the well deteriorates, you don't
start getting cross-fl ow between that potenti al
deterioration and other potential deteriorations.
That's why we require each formation to be isol ated
separately.

Q And that answers ny question. Thank you.

And then |I would expect if there's
groundwater in the area, to be a plug set slightly
bel ow t he groundwater |level; is that correct?

A. There could even be nultiple groundwater
plugs if there's nultiple groundwater formations.

Q And that was going to be nmy foll ow up
guestion, so you answered both of themin one. Thank

you.
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Are you famliar that in 2024, January
1, 2024, the Division issued guidance indicating,
anong ot her things, that after setting a plug with
cenment, that the cure tine of four to six hours needed
to be observed before the next plug is in?

A. Yeah, I'mfamliar with that.

Q What was the purpose of that?

A. So it was a standardized -- in ny
understanding, that's industry standard. Six hours is
for neat cenent, four hours is if they add 2 percent
KCl to the cenent.

What we don't want an operator doing is
taggi ng early because we're, again, |ooking for that
solid plug at a formation top. |If you tag early with
either cement or with wire line, specifically after
cenent starts to set up, if you' re then pushing into
that cenent, you create a void inside of it with your
t ubi ng before you get resistance, and then you cone
out .

So now you've created a void that after
the cenent starts setting up, it's not going to then
reconsol i date back down, too. So it's to nmake sure we
get a good tag and reduce the risk of then taking away
t hat perspective as a solid plug.

Q And do you understand that this creates
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downtinme for the crew that's doing the plugging while
they're waiting for the curing to occur?

A. They could do other work around the well, |
guess. But theoretically, you're not doing anything
downwel | during that tinme, right?

Q And do you understand that that has driven

up the cost of plugging quite a bit with all these

event s?

A. Frankly -- 1 heard that nentioned in this
rulemaking. |'msurprised it has because | bought
t hought that was industry standard, API standard. |If
that's not standard and it's curing faster, I'd |ike

to have that conversation.

But again, the goal is to not create a
void in the cenent plug you just spent your tine to
put in so you don't create another void that then you
have to replug again.

Q And I'mnot questioning the wi sdom one way
or the other. That's beyond this [awer's --

A. | wuld say if that's not what an operator
was doing and they were tagging early and creating
voi ds before that guidance cane out, |'mglad we
created the gui dance.

Q And did you observe, at the beginning of

2024, that your plugging contractors charges went up

Page 111

Veritext Lega Solutions

Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com




© 00 N oo o b~ wWw N

O T N R R N T
o A~ W N P O © 00 N O 0o M W N +—, O

after this guidance was issued?

A. Again, | thought they were doing that

bef orehand. But if they weren't, I'mglad we issued
t he gui dance. Because again, that -- |1've been with
the Division for 19 and a half years. | can tell you
that's what is starting -- in 2011, | started

overseeing plugging in the San Juan basin and that was
always a requirenent that | gave in the San Juan basin
because that was a requirenent that was relayed to ne
as industry standard.

MR. CLOUTIER: How am | doing on tinme, Madam
Hearing O ficer?

HEARI NG OFFI CER ORTH: You have 19 m nutes.

MR, CLOUTIER. Okay. Good. |[|I'mgoing to be
wr apped up early, | think.
BY MR. CLOUTI ER

Q | want to talk about the data issue wth
M. Garcia's testinony. You were present when he
testified?

A. | was.

Q And you have offered a denonstrative, and |
think it's been admtted into evidence, and evidence
that corrects the nunber of wells that the 2024
producti on data woul d suggest woul d be affected by

this rul emaki ng, correct?
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A. Correct.

Q And you understand that M. Garcia' s nunbers
were presented for marginal wells and then no
beneficial use wells in a manner -- they were
calculated in a manner that was not consistent with
the definitions of those in this rul emaking, correct?

A. Correct.

Q M. Garcia testified that you instructed him
to so present the data. D d you?

A | did, and I'll explain that. | believe I
hit that in ny direct |ast week.

But | had asked for M. Garcia to run
t he nunber so we could show what was affected.
Unfortunately, | did not |look at his slides before
they were put into the record. | don't think I'd even
seen the slides before his testinony.

One of the things that | think was
unclear in the direction that he was given, it says 90
days and 90 BOE, alnost |ike they are two categories.
It m ght have been clearer if that was 90 days, which
only produced | ess than 90 days. That may have been
clearer.

| will say that WELC s scatterplot of
wells is what was intended when we wote that and what

| gave nunbers to in ny surrebuttal.
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Q And you would agree that M. Garcia did not
tal k about in his testinony, scatterplot, correct?

A. Absol utely.

Q | want to be clear on ny question. Did you
Instruct M. Garcia to present the data in a manner
that was inconsistent with the definitions in the
rul emaki ng?

A. No. | would say all of our intent,
including M. Garcia's, was to present it in the
proper manner. It was unfortunate that it was not
what was i ntended.

Q D d you hear that he testified that he was
so testifying as a, quote, warning shot, close quote,
to industry?

A. | think he used that verbiage. | think if
you were to renove the days, as suggested in ny
rebuttal, that may be -- | think ny nunbers were
probably nore consistent with his. But with the days
in there, I would say his is incorrect.

Q Do you understand that had | PANM not brought
that fact to the Comm ssion's attention, that the
Conmi ssi on coul d have been relying on inaccurate
nunbers when it was considering this rul emaki ng?

A. Definitely conflicting information, because

it looked Iike the OCD's informati on and WELC' s
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i nformation were very different.

Q M. Ronmero was very candid about how she
applied her definition of marginal well. Are you
aware of any other testinony or exhibit that the
Di vision submtted that represents itself as being
consistent wwth the definitions of the rul emaki ng that
IS not?

A. O her than ny "exclude" versus "include" in
my surrebuttal, | believe we caught it all. And |
apol ogi ze for those.

| think Ms. Romero was very explicit on
how she did it. | think M. Winkle's, when he's
tal ki ng margi nal, he was tal king nore econom cs and
not necessarily the definition.

Q That's a fair caveat | should have incl uded,
M. Winkle, because he was quite candid about how he
didit, too.

A. O her than that, not that |I'm aware of.

Q Thank you. How does OCD go about issuing
requests for proposals for contractors to bid on
pl uggi ng work and recl amati on work done usi ng
reclamation fund noni es?

A. So the way we're doing it now, first, all of
our vendors are on the statew de price agreenent.

Those are prices that the vendors |ocked in on a
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statew de price agreenent.

After the LFC report cane out, we | ooked
at that and understood that there may not be as nuch
clarity as we would like in that process. So we have
noved on any tinme we have a job com ng up, we identify
that job, we send it out to the vendors to bid on that
j ob now and provide us a scope of work. W evaluate
their scope of work and their costs to eval uate which
vendor we then picked to performthat job.

Q OCkay. And did I understand your testinony
earlier to say that the financial assurance aspects of
t he rul emaki ng woul d not apply to federal wells, but
t he presunptions of non-beneficial use woul d?

A. That's correct. W don't bond federal
wel | s.

Q If BLMs |ooking out after the federa
wells, why are you creating a presunption that's
applicable to federal wells in this rul emaki ng?

A. So, | would say us and BLM work together.

As in surrebuttal on that extrenme case that we're
dealing with currently, that's a federal well that OCD
IS noving out of using reclamation fund noney to
respond to because of the governnment shutdown.

We've al so worked with BLM on ot her

projects. OCD has been BLM s grant adm nistrator for
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plugging, | believe, a $5 million grant. OCD has
al ways taken the stance that has authority,
co-authority on federal |ands, working with BLM
If we give a presunption of no

beneficial use on federal |ands and the BLM has a pl an
for that well, the operator would sinply need to
provide us with that plan and we woul d nore than
li kely side with BLM

Q I'dlike to conclude with two questi ons.
First one is, how does this rul emaking prevent
under ground wast e?

A. The way | hope it prevents underground waste
Is requiring operators to utilize their wells
properly. A well that's out there not producing isn't
providing any tax or royalties to the State of Mexico,
versus a well that's operating 50 percent of the tinme
I's providing tax and royalties to the state.

Q And those taxes and royalties are benefici al
to the state?

A. Absol utely.

Q How does the proposed rul emaki ng assi st the
Commi ssion in its duty of protecting correlative
ri ghts?

A. Again, very simlar. Wen you re |ooking at

correlative rights and m neral ownership, if an

Page 117

Veritext Lega Solutions
Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com



© 00 N oo o b~ wWw N

O T N R R N T
o A~ W N P O © 00 N O 0o M W N +—, O

operator is not properly utilizing those correlative
rights, getting themeither to A utilize themor plug
t hem so anot her operator can nove in to utilize them
| would say it's protecting correlative rights.

Q Do you have an understanding that there are
I nterest owners besides the operator in any given
wel | ?

A. Yes.

Q And do you have the understandi ng that anong
the working interest owners, for instance, if they're
not satisfied with what the operators are doing, they

can make their own proposal s?

A. | don't deal with working interest owners a
lot in ny side of it. | believe, |like, State Land
O fice does. | know there's been | awsuits where

wor ki ng interest owners take over as the operator and
we have to transfer to those operators. But we
typically work with the registered operator with the
state -- or with the OCD, | should say.

Q It's a fair enough comment. You don't hold
yoursel f out as having any expertise, for instance, in
j oi nt operating agreenents?

A. Correct.

Q Let ne follow up with things that came up in

our testinony and | didn't anticipate having the tine.
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So |l et ne ask you, are you famliar with
the concept of constrained takeaway?

A. No, |I'm not.

Q Are you famliar wwth the fact that
gat hering systens are sonetinmes shut down so that
producers and gas wells can't produce any gas?

A | amfamliar with that. | know on, say,
new wells, there's tines where it takes tinme for
Infrastructure to be built to the well. And I also
know there's tinmes where, on existing wells, a
gat hering conpany is having issues with corrosion,

t hose kind of things, where they have to shut down a
pi peline. And then it's eval uated whet her they expend
the dollars to put in a new pipeline or they work with
the operator to then install new pipelines.

Q And in this rulemaking, there's no exception
for an operator who can't neet, for instance, the 180
days if part of the reason for doing so in a 12-nonth
period is because they didn't have any outlet for
their gas production?

A. | think that's a very good point, but | also

think it's sonething to be careful about. Because,

again, it's a year plus. |If it's changed to 30 days

from90, it'll be 13 nonths or 15 nonths. |If there's

a pipeline issue that extends past that, | have known
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of operators that a pipeline was never extended to

their well. So as that well is sitting out there, if
that operator -- if that's an operator's entire
portfolio, that well may never be utilized again.

So that's where the high risk and the
bondi ng would conme into play if there's no |ong-term
plan for that well or the operator can't work with the
pi pel i ne takeaway to get a new pipeline connection in.
Sonetimes it's a neter issue and all of that cost.

And | know there's tines where a pipeline operator
wi Il defer those costs to the operator to sone extent.

Q And you've nentioned, as far as the 13
nont hs, woul d you agree, that bondi ng requirenent
could kick in for an operator sinply because a
M dstream conpany did not provide takeaway to the wel
for a period of tinme?

A. And | would say not -- it wouldn't be
initial takeaway, but it would be prol onged takeaway.
Because nost wells we're tal king about are well s that
have been in production for |ong periods of tine. So
t here woul d have to be a reason why that takeaway was
t hen cancel ed, either a contract issue or an integrity
I ssue of the takeaway.

MR. CLOUTIER: Al right. M. Powell, |

appreciate your tinme. Thank you for answering ny
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guesti ons.
THE W TNESS: Thank you.
HEARI NG OFFI CER ORTH: Thank you,
M. Cloutier. You' ve brought us very close to noon,
so let's take our lunch break until 1:00 p.m
(Lunch recess held from 11:56 a. m
to 1: 00 p.m)

HEARI NG OFFI CER ORTH: We are back after a
| unch break and we'll return to M. Powell's
Cross-exam nati on.

Let's see, is Ms. Sayer with us? No?
O Ms. Bradfute, perhaps on the platform No?

Al right. M. Rankin, do you have
guestions of M. Powell.

MR. RANKI N: Thank you, Madam Heari ng
Oficer. | do.

CROSS- EXAM NATI ON
BY MR, RANKI N:

Q Good afternoon, M. Powell. How are you
t oday?
A. Doing well.
Q Good. Adam Rankin. |I'm here representing

Oxy. And | just want to say at the outset, thank you
to the Division and yourself for engaging with Oxy

during the course of the lead-up to this rulemking to
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di scuss sonme of the issues and take into consideration
sone of Oxy's requests, appreciate it.

Qbviously, we are weren't able to reach
agreenent on everything, at |least prior to the
rul emaki ng hearing. So that's where ny focus is going
to be today, is on the areas we haven't yet reached
agreenent .

I n your testinony, in your witten
direct testinony, | see statenents about the
Division's support for certain aspects and different
specific provisions in the rule. And, for exanple,
l"mgoing to pull up on ny screen here one
particular -- oh I got bunped off. One second.

And | got bunped up big tine.

MR. RANKI N: Madam Hearing O ficer, | have
to re-log on to the system | apologize. Can you
give nme just two mnutes to do that.

HEARI NG OFFI CER ORTH: Al l righty.

MR. RANKIN: | apologize. | didn't realize
| got bunped off. Actually, |I'mokay. |'m back on.
Al right. Good. Let's see, but it's not letting ne
share just yet for sonme reason. |t looks |like | have
sharing authority, but it is not letting ne share
well, I'I'l try to work through this wi thout ny screen

and sharing ability.
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BY MR, RANKI N:

Q On page 4 of your direct testinony, line 6
to 8 | don't knowif you have it in front of you, but
you state, "Essentially, OCD supports the requirenent
for single-well financial assurance once wells reach
production threshold Were operators tend to plug and
abandon the well."

Did | read that correctly? Do you cal
that from your testinony?

A. | do. | don't have it in front of ne, but
"1l believe in your reading of it.

Q And ny understanding is that that statenent
Is the Division's support for the proposed new
mar gi nal one-wel |l financial assurance category in the
proposed rule, correct?

A. Yes.

Q And let's see if I can get back on to
sharing again, because it's so much easier to share.
There we go.

And that's this provision under the
proposed Rule 19.15.8.9D Subpart (2), which requires
t he proposed one-well financial assurance for marginal
wells, correct?

A. Correct.

Q Now, this addresses one aspect of the

Page 123

Veritext Lega Solutions
Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com



© 00 N oo o b~ wWw N

O T N R R N T
o A~ W N P O © 00 N O 0o M W N +—, O

specific regul atory recommendati ons nmade by the LFC in
that LFC report that's Division Exhibit 18, correct?

A. | believe so.

Q And that's the recommendation to provide for
a definition of marginal wells and then provide for
addi tional financial assurance for those wells,
correct?

A. Correct.

Q But | don't see anywhere in your testinony,
in your witten testinony or your rebuttal testinony,
where you say expressly that the Division supports
applicant's proposed creation of a new operator
financial assurance category that M. Peltz testified
about where operators with 15 percent or nore marginal
well's and/or inactive wells in the portfolio are
required to pay $150, 000 financial assurance for each
of their marginal wells and/or inactive wells and each
of their active producing wells.

Do you say anywhere in your direct
testinony that you actually support that provision?

A. Well, one, the 15 percent | think originally
came fromthe OCD. | think | addressed it |ast week
when | was tal king through sone of the percentage
t hi ngs, the general overview of that provision. |

t hink we were hoping, expecting sonme dial ogue back and
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forth about the 15 percent.

And where | specifically addressed this
as | was going through nmy direct was in ny slides,
where | went through the rule section by section.

Q Okay. I'll pull that up because | know
exactly what you're tal king about, and I'Il go to that
in just a nonent.

Just for ease of reference, I'mgoing to
just refer to this category. And this is under
Subpart (3) in this rule here that |I'm highlighting on
your screen, agree, where an operator with 15 percent
or nore wells triggers the inclusion of all the other
wells that they operate under this one-well financial
assurance provision, correct?

A. Correct.

Q So I'mjust going to refer to that provision
going forward. |I'mgoing to call it the "marginal
operator provision," okay?

A. Sounds good.

Q So when | read your testinmony carefully, |
see that you identify expressly three benefits that
arise fromthe proposed rule that address the problens
that you and the Division witnesses have identified in
your testinony. |'mgoing to just wal k through those.

Okay? Go back to your direct on page 2.
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And |'ve got them Again, rainbow
Okay? Because it's so nuch easier to track. Okay?
First one's in yellow Ckay?

"The proposed rule would increase
bonding for wells that are at or near the end of their
productive life cycle, at which point they generally
present a higher cost for plugging and renediation.”

So this is the first benefit that you' ve
identified, and this is addressed by having the new
mar gi nal well financial assurance category for
one-wel | financial assurance applicable to wells that
neet the marginal well criteria. Agree?

A. Yes.

Q And again, this is for, as you testified,
wells that are at or near the end of their productive
life, correct?

A. Yes.

Q And the second benefit that you've
identified here is in green. And that's, "The
proposed rul e provides structure around tenporarily
abandoned wells, allowng wells that have a reasonable
possibility of staying productive, a path to do so,"
but then also requiring if they're sinply being -- you
know, del ayed being plugged, then they're required to

do so in a nore expedited fashion, correct?
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A. Yes.

Q And this concern or benefit is addressed by
the specific proposal to nodify the rules around
tenmporary abandoned wells and to identify earlier in
t hat abandonnent process wells that have no benefici al
use, creating a pathway for themto be plugged w thout
having to go through an NOV conpliance process,
correct?

A. Correct.

Q Okay. So those are two very specific,
targeted ways that the rules is designed to prevent
wells from bei ng orphaned. Agree?

A. Yes.

Q And then the third here, as the bl ue
provi sion states, that the new proposed rul e provides
structure to inprove OCD's ability to oversee the
transfer of wells in the higher risk category -- in
the higher risk category to conpanies that nmay have
conpliance history issues or insufficient capital to
nmeet their plugging obligations, correct?

A. Yeah.

Q And then this provision or this concern of
the Division is addressed by the registration and
certification provisions that are in the rule, right?

A. Yes.
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Q Now, these three benefits are the result of,
| would say, tell nme if you agree, relatively narrow
tail ored, targeted provisions that are proposed to be
adopted in the proposed rule. Agreed?

A. Yes. They're related to provisions in the
rul e.

Q But | don't see anywhere here in your direct
or rebuttal where you expressly identify the benefit
of the purpose or endorse this marginal operator

category that we're tal king about.

A. | don't know if | specifically endorse it in
my direct. It's been a day since |'ve |ooked at ny
own testinony as whole. But | will say generally we

endorse it because we're the ones that proposed it.

Q So if |I go to your PowerPoint, you nentioned
that in your direct testinony slides, and this is, |
think, the slide you're referencing, slide 17 of your
Exhi bit 15, you do point out there's this provision
that provides for the inclusion of these additional
wells if an operator has nore than 15 percent in the
mar gi nal well category, right?

A. Correct.

Q Yeah, but again, in these notes, you just
say what it does, but you don't actually say that the

Di vi si on endorses it, right?
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A. Yes.

Q But you're telling nme that the Division does
endorse the general approach of having this marginal
oper at or category?

A. Yeah. So as | explained in ny direct
testinmony, this was a portion we actually expected
di al ogue back and forth fromindustry on, whether
15 percent is appropriate, 30 percent is appropriate.

What we see is, operators, when their
wells start failing, it's kind of a cascading effect
that they continue to fail. And at sone point if we
can get bonding on all those wells, we reduce the
ri sk. Because once an operator reaches the point, as
we showed on the C-115 list, all other wells then
become our problens and not just the problemwells.

Q So, now, tal king about this provision, the
mar gi nal operator provision, as we discussed, would
capture nore than, as M. Purvis testified, and his
slides show that it would capture nore than half the
state's oil and gas operators, forcing themto pay
one-wel | financial assurance not just for the marginal
wells, right, but for every other well that's active

and producing in their portfolio, agree?

A. Yes and no. | think there's sone nuance to
that that | think was evident in the C-115. | woul d
Page 129

Veritext Lega Solutions
Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com



© 00 N oo o b~ wWw N

O T N R R N T
o A~ W N P O © 00 N O 0o M W N +—, O

say that if this well went in effect, it wouldn't be
hal f starting tonorrow that would apply to. Because,
as | showed on the C-115 list, there's 25 percent of
the operators in the state that are already inactive
and are not reporting production. So it nmay affect

15 percent, maybe anot her 25 percent of the operators.

Q But we don't have anal ysis of what that
| npact woul d be other than what M. Purvis presented,
correct?

A. You woul d have to do a review of our
Exhibit 16 data to see kind of what wells fell in
there and then count the operators.

Q And sane thing with Purvis, you have to do a
cross-check with M. Purvis' data and figure out what
t hose operators are, and that hasn't been done, right?

A. Not that |I'm aware of.

Q So all we knowis that up to 51 percent of
the current operators in the state are going to be
| npacted by this proposed rule, right?

A. Well, I'"'mthinking 25 percent of that
51 percent probably aren't going to pay for extra
bondi ng because they're not in conpliance today. So
in that math, maybe 26 percent may incur additional
bondi ng.

Q And you're saying that because that |ist on
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the C-115, those operators are defunct, you're saying,
and they're not going to cone back and pay for
addi ti onal bondi ng?

A. Unless they're intentionally not reporting
production for over a year.

Q But | guess the bottomline, though, is that
51 percent of the operators, whether they pay or not,
are going to be inpacted by this rule, correct?

A. Yes.

Q So now, was it the Division's intention,
then, to have a rule that not only would it affect
51 percent of the operators, but it's going to affect
18 percent of wells?

And | can pull up M. Purvis' slide here
just so we can quickly see it, because it's al ways
hel pful to see the actual nunbers. But on its slide,
28 of this Exhibit 52, with 15 percent of the wells
I ncorporated into the rule, it would have an inpact on
51 percent of the operators, 18 percent of all the
wells statew de, and 2.3 percent of the production.
Was it the Division's intent to have a

rul e that woul d have such a w de-rangi ng i npact beyond
what you identified and what we wal ked t hrough as the
three specific, narrowy targeted benefits in the

rul e?
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A. | guess that nunber slightly surprises ne,
that we have 50 percent -- or 18 percent of the wells
out there aren't even producing 50 percent of the
time. That was kind of a shocking statistic, that we
have that many wells not producing on a normal basis.

| didn't have a specific goal in mnd
when we selected that. | think if you | ook at that
slide at the 30 percent, that's probably nost of the
i nactive well list that | provide, or the inactive
wells that | provided on the C-115.

Honestly, | expected to | and sonewhere
I n between the 15 and 30 percent in discussions, but
t hose di scussions didn't happen on that |level. But |
was shocked that 18 percent of the wells in the state
weren't producing at | east 50 percent of the tine.

Q And you were shocked because you hadn't done
that analysis to determ ne what the inpact would be
prior to maki ng that proposal, right?

A. Yeah. | would have never expected operators
were not producing one in five wells.

Q So prior to this rule comng up with a
nunber of 15 percent that you proposed to applicants,
the Division didn't itself do an analysis to
eval uate -- and prior to receiving M. Purvis'

analysis in his testinony, did the Division do its own
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anal ysis to determ ne what the potential inpact would
be?

A. No, not on a percentage basis |like this, no.
We pulled up the different thresholds in Exhibit 16,
went through the different thresholds, did sone spot
checking of wells to see if it |ooked like they were
bei ng produced regul arly, |ooked at seeing if there
was issues with that and we didn't see any maj or
I ssues. |If an operator was produci ng, again, that
1,000 barrels or 50 percent of the time, those wells
| ooked |i ke they were being beneficially used, so
that's what we | ooked at, was mainly in Exhibit 16
when we were |ooking at that. But | didn't put
t oget her any statistics or nunbers.

Q Just sort of a high |level scoping
essentially.

A. Mm hmm

Q Now, was the first tine, then, that you saw
M. Purvis' analysis when he filed his testinony and
his study as part of this case?

A It was.

Q Did OCD do any kind of analysis to confirm

his eval uation of the potential inpacts?

A. To be honest with you, |I didn't even | ook at
the -- all the applicant's testinonies before this
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Comm ssion started, so | saw this live.

Q We're keeping you pretty busy, aren't we?

A. And | have a day job on top of that.

Q | know we are. | know we are. | send you
e-mails at least a couple tinmes a week.

Now, did the Division then do any kind

of analysis to evaluate the potential inpact of this
mar gi nal operator approach on the wells and the
operators in the state?

A. Not a formal analysis, no.

Q So none of the Division's wtnesses,
I ncl udi ng yourself, testified on the potential inpacts
to operators' wells or production in the state that
m ght occur by adopting, as proposed, applicant's
proposed rul emaki ng, especially with respect to the
mar gi nal well, the margi nal operator provision, right?

A. So we didn't do an all-out analysis. |
| ooked at the nunbers again. | |ooked at sonme of the
conpani es through other enforcenent data. So these
numbers, again, 18 percent surprised ne.

But getting to that 33 percent,

8 percent didn't surprise ne a whole | ot because of
enf orcenent | was doing in other places and nunbers of
wells we were | ooking at there.

Q Okay. And then also based on the scoping
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you' ve done and to date, none of the Division's

w t nesses, including yourself, testified to the

Comm ssi on whet her the proposed rule and the marginal
wel |l definition or the marginal operator provision
woul d prevent waste, correct?

A. | think | was actually asked that in ny
testinony by | PANM shortly ago. And |I believe it
woul d reduce waste if an operator was producing their
wel |l 51 percent of the tinme instead of one day a year.

Q But that's just a belief you have, right?
You haven't done any kind of study to eval uate whet her
that's the case or whether the inpacts as a result of
t he financial assurance would actually overwhel m any
benefit that you believe may occur?

A. Well, | think that information is sinply
available in Exhibit 16. And | believe that's in ny
direct testinony. | believe there was 1,400 wells or
so that produced less than ten BOE in ten days in that
cal endar year. So | would say those wells, if they
started producing, if they were capabl e of production,
that would increase tax and revenue to the state, and
those wells woul d be used beneficially.

Q Sure. And then on the other hand, there may
be sone operators out there who wal k away, do not seek

to revanp or revitalize the wells, and then the
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Di vi si on goes and unplugs them

Even though maybe that reservoir has
remai ni ng primary production capabilities, wouldn't
that potentially result in reduction in ultimte
recovery if the Division goes in and plugs wells that
ot herwi se woul d be capabl e of continuing production?

A. Again, with 51 percent of production days,
not just production, | nmeans there's a lot of tines
reservoirs may have producing quantities but the well
I's no | onger capable of producing. And then that's
the problemthat we see when we get these abandoned
wells, is the wells have severe negl ect, downhol e
casing issues, stuck tubing, those kind of things.

And if the operators aren't paying to
bring those wells back on, then | don't think this
rule will change and | think it may -- they may | eave
that well sooner, but | don't think it changes the
overal |l outcone that that well could get left.

Q So in terns of evaluating the pros and cons,
the benefits and the adverse effect of this proposed
rule, the Division itself hasn't done any kind of
study to determ ne what the overall inpact wll be,
whet her you can say, based on the study or analysis of
the data or what you think may occur, that there's

actually going to be as a result of inplenenting this
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rul e as proposed?

A. Well, again, we don't nmake operator
decisions. And | would say why we didn't do a
specific study to what you asked, Exhibit 16 is an
entire year of production for the entire state, and we
did | ook at that extensively.

Q Okay. So we know you | ooked at one aspect
of the potential inpact, but the other aspect, what
the effect of the financial assurance m ght be on
operators and whether it would cause premature
pl uggi ng has not -- that aspect of the potential has
not been eval uated by the Division, correct?

A. So that |evel of data is actually what we
expected industry to bring, because we don't have
every conpany's credit worthiness. W don't have all
of their financial information and know what they can
and can't do. W don't know what their long-term
pl ans are on each of these wells. That informtion,
based on the data that we had, we set a standard, but
we don't have their individual conpany's informtion
on credit worthiness.

That's part of the reason why that on
transfers, those kind of things, we can ask for that
in this proposed rule, is to be able to get to sone of

t hat as needed.
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O if a presunption of no beneficial use
I's made, the operators can bring sonme of that data in
their presunption of no beneficial use for eval uation.
As we open those doors for operators to bring that
data to us to show us what's going on with those
wel | s.

Q So as we sit here today, as the Comm ssion
I's considering the proposed rule, the Comm ssion has
not yet been presented by applicants or the Division
with a conprehensive anal ysis assessi ng whet her or not
the proposed rule would result in waste. Agreed?

A. | think there's general understandi ng what
may happen. But as far as conpany-specific
information, | don't think anybody that's testified up
till now has been able to have that information
because that's informati on held by the conpany.

Q Even on a nore general basis, even not on a
conpany-specific basis, what the potential inpact
woul d be on production statewide as a result of the
addi tional financial burdens inposed on the industry
overall. Right, we don't have that analysis currently
before the Conm ssion?

A. | think if industry wants that on a
producti on statew de, they can pull it out of 16,

Exhi bit 16, because it's all there.
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When we | ooked, again, we |ooked -- it
i ncludes an entire year's worth of production. It
i ncludes an entire year's worth of days produced for
each well. | think the data is there if sonebody
wants to do that study.

Q So, you heard the testinmony from applicants
to engineering wtnesses, M. Purvis and
M. Al exander, and they testified that they had
prepared no study or anal ysis addressi ng whet her the
proposed rul e woul d prevent waste or protect
correlative rights. Agree?

A. | believe there was no extensive study in
t hat specific realm no.

Q And because they had not, they were unable
to testify that the proposed rule would prevent waste
or protect relative rights. Agree?

A. | believe so.

Q And none of the w tnesses, including
yoursel f, have prepared an analysis that will allow
the Division to draw those concl usi ons based on act ual
data. Agree?

A. | don't agree, because |I think on actual
data, we presented that in Exhibit 16. | think the
new | ist that | provided on the nunber of wells plus

the G115, | think you can cal cul ate roughly how nmany
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wells that is. |If you wanted to | ook and quantify

that, | think the data is there if you'd like to do
that. But | believe the data is there and has been
present ed.

Q But in terms of then -- | nmean, so you're
saying that you think you can draw the data out from
t he database that was provi ded, but that analysis
hasn't yet been done or presented, correct?

A. Well, the information's been presented, but
an analysis in the scope that you're tal king has not
been done.

Q Al right. Now noving back to M. Purvis'
testi nony, we know, based on M. Purvis' testinony,
that the 15 percent marginal well threshold proposed
under the rule for the new margi nal operator category
is going to inpact 51 percent of the operators, just
w t hout consi deration about whether you think they're
going to actually pay or not pay or whether to fund or
not fund. Just based on a conpany nunber basis,

51 percent of the state's operators are going to be
drawn within that scope of that marginal operator
provi sion, and at |east 2.3 percent of the state's
production, which is about 17 mlIlion barrels, based
on 2020 for production data. Do you agree? Do we

recall that testinony from M. Purvis?
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A. | do. And I'mhoping actually it's not that
hi gh, because if | remenber correctly the provisions
of the rule give three years for that to take effect.
So operators have three years to work with that unl ess
they transfer wells. And | would hope in those three
years, they increase their productive standing.

Q So in your surrebuttal testinony, you were
referring -- | think this is going to be Division
Exhibit 32, | think, where you've pulled the filter
fromthe -- | think it's revised Exhibit 16, correct?
s that right?

A. | believe so.

Q Okay. And | think I heard you say that the
| npact of the proposed rule would be only to 3,494
wel | s.

A. | believe -- you would have to pull -- oh,
you've got it up. The 3,494 is a total of both of the
col ums above and does not include inactive. So that
woul d be yes.

Q OCkay. And that also doesn't include the
addi tional active producing wells that will be pulled
I n under the margi nal operator provision for any
operator that has nore than 15 percent wells that
gualifies as marginal, correct?

A. Correct.
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Q Okay. So it's not totally accurate to say
that this nunber is going to reflect the total extent
of the wells inpacted by the rule. Agree?

A. Well, | think this is the nunber of wells
t hat are inpacted based on a volunetric basis, and if
the operators correct these 3,494 wells, it won't
af fect the others.

Q Sure. But nevert hel ess, based on the
| anguage of the rule as proposed, if it were to be
| npl enented today, this nunber does not incorporate
those additional wells that will be pulled in under
t he margi nal operator provision. Agree?

A. Correct.

Q OCkay. Now, going back to that sane
di scussion here that we're having about marginal well,
t he margi nal operator category, | didn't see anywhere
in the Division's testinony, including yourself, where
there's been an analysis of any kind show ng that 51
percent of the state's operators are actually at risk
of orphaning their wells, any wells that they operate,
that qualifies as marginal wells under the proposed
rul e.

A. Again, | don't know if 51 percent are going
to be at risk by the tinme it goes into effect.

don't know their financial standing. | don't know if
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26 percent of the operators in the state don't have
financial standing to cover their wells.

If they continue to operate the way they
are, if they don't have that financial standing, they
may be headi ng where the other 25 percent are. And
t hat woul d be an indicator

Q And I think I heard you say in response to
one of nmy earlier questions that what you had expected
to see was sonet hing between 30 percent, 50 percent,
nore along the lines of the nunber of operators that
showed up on that C-115 list. Agree?

A. No. | expected it to be between the 15 and
30 percent as far as nunbers of wells. Because | was
surprised the 30 percent was so in line with the no
production, that those wells are |ikely not properly
eval uated as far as conpany growth because it's
already there. So it wouldn't pick up very many
addi ti onal conpanies that are failing; it nore
i dentified those conpani es that already fail ed.

Q So the 30 percent threshold for the marginal
operator category would be nore targeted towards the
operators and wells that you think are nost at risk
for being orphaned; is that fair to say?

A. So that's what | was trying to say. Maybe

didn't do it very eloquently. | think after seeing
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t he nunbers and then seeing the C- 115 nunbers, it's
not showing what's at risk, it's showing what's
already failed. So the proper nunmber may be sonewhere
I n between there.

Q But we don't know, based on -- because the
Di vision hasn't done that analysis, we don't know what
that that is right now, correct?

A. Well, we know the nunber that's already
failed. And those were the nunbers | showed earlier.

Q Onthe C115 list?

A. On the C115 |ist.

Q That C-115 list, all we know is that those
operators haven't been reporting production. And that
happens sonetines. | have experience, right?

Soneti nmes operators think that a consultant is filing
the C-115s and they're not actually, and then there's
a correction that's made and those C-115s get fil ed.
And it's not because the well isn't producing, but
it's because a third-party consultant nmay not be
filing those production reports?

A. So those production reports are due 45 days
after the end of the nonth. Those operators haven't
reported any production since August of 2024. That
woul d have been an extrenme failing. And follow ng the

NOV statutes that are in place of $200,000 per well,
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or per violation cap, each one of those wells would
nore than likely hit that cap. And then you're
tal ki ng those violations set on what was it, 3000
wells or so? All of themcould be potentially at that
cap. So that would be a big oops.

Q It would be a big oops. But neverthel ess,
we don't know exactly the reason for why those
production reports aren't being nade, so we?

A. All | can say is that's a mgjor failing on a
conpany because that's one of the npbst fundanental
things when it conmes to being an operator, is properly
reporting your production.

Q So back to ny question about the 51 percent.
Somewher e between 51 percent of operators and sone
| ower nunber may be nore appropriate. Because you
agree with me that the actual nunber of operators with
wells at risk of being orphaned is sonmething | ess than
51 percent of operators. Agree?

A. | agree. And that's probably sonmething over
25 percent.

Q So you agree also that there's been no
steady anal ysis presented to the Conmm ssi on show ng
that increasing the marginal well threshold from
15 percent to 20 percent would prevent waste. Agree?

A. Agree. By no parties that are involved in
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this case.

Q Sanme thing for a 25 percent threshold,
right? There's no analysis showing that a 25 percent
threshold is going to prevent waste.

A. Well, | think the 25 percent threshold |
al ready showed was al ready out of conpliance. But |
woul d consider all of that waste if there's no
producti on.

Q So, the fact is, we don't know how high the
Di vision would need to go to set a threshold for
margi nal wells to know that the rule is going to
actually prevent waste?

A | think it's fair to say it's sonmewhere in
between there and it's up to the Conm ssi on on what
t hey choose to pick based off the data that was given.

Q Now, |ooking at M. Purvis' discussion about
the 15 percent threshold, so he testified that he
believed the inpact was going to be -- | believe he
used the word at | east one tinme "mnute," but he could
not say what portion of the 2.3 percent of production
17 mllion barrels of oil in 2024 production would be
| ost. Do you recall that discussion?

A. Vaguely.

Q Okay. Do you agree with nme that he did not

do an anal ysis and he couldn't say What portion of
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that affected or inpacted production m ght be |ost as

a result of the inplenmentation of this rule as

pr oposed?
A. | wuld agree with that. And simlar to
M. Purvis, | couldn't tell you either, because that

woul d be trying to anticipate what operators are going
to do with their own production.

Q Right. So we don't know what the potenti al
| npacts going to be?

A. It could increase production.

Q And how would that occur? Do you think by
I ncentivizing operators to go out and stinulate their
wel | s?

A. O just produce them Again, it falls on
this list if they have bel ow 180 days of production.
If they just produce their wells, that production my
go up.

Q Isn't part of the incentive of the rule to
encourage operators to plug wells?

A. Plug the wells that need to be plugged that
are nmechanically no | onger available to operate. But
I f an operator can produce it, | think there's also a
fair incentive that they produce it.

Q Again, there's been no analysis to discern

what the ultimate inpact is going to be on the rule,
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whet her it's going to increase production or cause
waste, right?

A. Again, | don't control an operator's
busi ness on what they choose to do, so |I don't think
you can do that study.

Q So, neverthel ess, no study has been done,
right? No anal ysis.

MR. TREMAI NE: That's been answered, | think
that's the fifth tine.
HEARI NG OFFI CER ORTH: It has. M. Rankin,

pl ease nove on.
BY MR, RANKI N:

Q Al right. So, but what we do know from
M. Purvis, is that using a 30 percent threshold,
I nstead of 15 percent would inpact only 33 percent of
operators, correct?

A. Yes.

Q OCkay. And that would be a decrease of about
18 percent in the nunber of operators inpacted by the
proposed rule, correct?

A. Correct.

Q And that 30 percent threshold woul d i npact
only about .6 percent of statew de production, |
agr ee.

A. Theoretically, yes.
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Q According to M. Purvis' analysis, right?

A. Yes.

Q OCkay. So, if |I were to go back to the 2024
production nunmbers that | have, that | ran through
wth M. Purvis. And when | was discussing with
M. Purvis, we did the calculation for the total oil
production in 2024 nmultiplied by 23 percent, which
represents the 15 percent threshold. W got 17
mllion barrels, and then we cal cul ated that that
value is about 1 billion bucks, okay, based on the
producti on from 2024.

And | go back to his screen. |If | |oo0k
at 30 percent, which is about 0.6 percent production,
that gives nme about 4 mllion barrels inpacted based
on 2024 production. Do you agree wth that
cal cul ation?

A. | agree that that's what you did in your
cal cul ati on.

Q And you agree that using that inpact
analysis fromM. Purvis, that that would be the
estimted i npact using 2024 production?

A. Potentially, vyes.

Q Again, based on M. Purvis' analysis, right?

A. Well, again, | don't know that we can say

it's going to fully cost the state that .6 percent
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because of what operators do. They could al ways
choose to operate their wells nore. M understanding,
based on prior OCD adm nistrations, when OCD first
took the inactive well list prior to ne starting, but
working with sonebody that actually testified in that
rul e, production in the state actually increased after
the first inactive well rule went into place.

Q So then if | do the sane analysis | did with
M. Purvis and | ooked at the value of that production,
multiply it using the sane val ue of $60 per barrel,
it's about $266 million. Again, just doing the sane
analysis | did with M. Purvis, but using the
30 percent threshold analysis that he conducted. Do
you agree with that calculation? It's the sanme
cal cul ation, but using his different nunbers for the
30 percent threshol d.

A. Again, working with operators in the past,
|'d say your calculation is correct. But if it was
that lucrative, | think nore operators would produce
nor e.

Q So | understand that that's your view.

That's the Division's view on how it may turn out.
Correct?
A. Well, | would say that's nopst busi nesses'

view, is to make noney, and if they think they can
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make noney, they will make noney.

Q So if |I look at the potential inmpact and go
back again, |I'mjust keeping those nunmbers in m nd,
i ncreasing the threshold to 30 percent on marginal
operators and increasing the threshold to 30 percent
from 15 percent would approximtely reduce the
potential inpact on production by about one-quarter.
I s that about right?

A. | think I've answered this. | don't know
that | fully agree because |I don't know what an
operator is going to.

Q But again, just based on M. Purvis'
anal ysis, right?

A. That's what M. Purvis' analysis shows.

Q Same thing with the dollar figures, right?
It would reduce the potential inpact by about --

MS. FOX: Objection. He's msstating
M. Purvis' testinmony, which was that those numbers
reflect a ceiling.
HEARI NG OFFI CER ORTH: Ri ght . M . Ranki n.
MR. RANKIN: Well, the record stands for
itself. | nmean, | think that was the potenti al
| npact, the ceiling, the biggest inpact it could
have. | don't disagree.

BY MR. RANKI N:
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Q So the potential i1inpact would be up to 17
mllion at 15 percent threshold, up to 4.4 mllion for
a 30 percent threshold; is that fair?

A. | think you had M. Purvis do the math.
You're asking me ny opinion. | don't know that |
agree with that testinony. And that's what |I'mtrying
to expl ain.

Q Very good. And you don't agree with it just
based on Exhibit 16, then, on Division's Exhibit 16.

A. I'"msure that nunbers are right, but as far
as Exhibit 16 doesn't say how the operators are going
to respond to this rule.

Q Right. And that's the issue, | guess.
That's the question. O what wells may have to be
shut in or what may not have to be shut in? W don't
know?

A. O what wells are even capabl e of production
or not capabl e of production.

Q But let me say it this way. You would agree
with nme that increasing the threshold of 30 percent
woul d have | ess of an inpact on operators and the
production in the state. Wuld you agree?

A. | do.

Q And so here, considering the inpact of this

rule, wouldn't you agree that it m ght be prudent,
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when starting out with a new rule, that for the first
time proposing to prohibit operators from using

st at ewi de bl anket bond that's nandated by statute
under our view and forcing themto pay $150,000 in
financial assurance for every well they operate, and

t hen not having done any real deep analysis to
determ ne whether the rule will cause waste or

| nperative rights, don't you think it's maybe at | east
prudent to start on the |lower end of the potenti al

| npact ?

A. Again, | think |I explained |I actually expect
this to be a negotiating factor back and forth. And
30 percent may be nore prudent. W al so expected
operators to need sone tine to get to that point of
evaluating their wells while in production.

That's why the caveat of the up-bonding
not even going into place for three years is in there,
because it's going to take sonme tine to properly
i dentify, digest and nove forward.

If you're asking if I'mokay with the
30 percent, | was | ooking anywhere between 15 and
30 percent as a gut reaction. The C- 115 that | showed
earlier, it my be alittle Iess than 30 percent, but
| was really |ooking at between 15 and 30 percent.

Q And then in addition to |ooking at, you
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know, reducing potentially the marginal well threshold
to reduce the potential inpact when we're uncertain
about what it's going to be, another way to al so | ower
t he i npact would be to reduce the production portion
of the definition for marginal well from 1,000 barrels
of oil equivalent to 750 barrels of oil equivalent.
Agree?

A. | haven't run the nunmbers, but that woul d be
inline with the LFC. And if | renenber correctly,
when we | ooked at those nunbers there's not a big
di fference between those two.

Q And, in fact, if I goto M. Purvis' slides
where he does an analysis that incorporates his
| ogarithm c scale over here, if | |ook at where a 2
BCE would fall, this is for the Perm an Basin, if I
| ook at where the 2 BOE would fall, that would capture
up to the 25th percentile of wells in production,
woul dn't it, that he identifies as being nost at risk?

A. So I'mnot a hundred percent famliar with
t hat graph, but that seens to be roughly correct.

HEARI NG OFFI CER ORTH: M. Rankin, five
m nut es.
MR. RANKIN: Thank you very nuch.
BY MR, RANKI N:
Q And if | look at the sanme figure he did for
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t he San Juan Basin, it's the sanme thing, 2 BOE would

capture up to the 25 percent of the percentile of the
wel I s and production that he identified as being nost
at risk for orphan wells, right?

A. Correct.

Q So if the Comm ssion were to play it safe
and adopt a go-slow approach using a | ower value for
the marginal well definition, 750 BOE, and 30 percent
for the marginal well threshold, doesn't the rule
still have the presunption of no beneficial use that
woul d function as a safety net to capture any wells
that are identified specifically as being i nm nent
ri sk of being orphaned?

A. Yes.

Q Okay. And doesn't that provision
effectively provide a fail-safe for the Division to
Identify any individual wells that are at risk of
bei ng or phaned?

A. | Dbelieve so.

Q And that's a nore targeted approach. Agree?

A. Yeah. [It's just an alternative. But | see

where you're goi ng.

Q I|I'mnot going to have tinme to get through
all the other aspects that | |ined out for you,
M. Powell, | don't think. But I'lIl see how far | can
Page 155

Veritext Lega Solutions

Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com




© 00 N oo o b~ wWw N

O T N R R N T
o A~ W N P O © 00 N O 0o M W N +—, O

get in a few mnutes | have left.

Let me ask you about the TA status. As
proposed, the rule limts the TA or tenporary benefit
status to a period not to exceed eight years based on
a mximuminitial TA period of five years and a
one-time extension of up to two years. |s that your
under st andi ng?

A. Yes.

Q And OCD generally supports that provision as
proposed, or are you open to nodifications based on
the testinony?

A. | think I already answered this with NMOGA' s
counsel, that we're open as long as there's firm pl ans
built into that.

Q Now, what about hearings? The rule proposes
t hat each extension of a TA be required to go to a
hearing before a Division exam ner. Based on the
Division's current docket capacity and pressures, in
your opinion, does it make sense to require those
extensions to go to hearing, or is it sonmething the
Di vision can handl e adm nistratively?

A. | think the first five years, obviously, |
think adm nistratively is sufficient. After that, if
there was a hearing and an operator brought a 15-year

pl an, or whatever it was, to the OCD Division hearing,
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| think that'd be pertinent to give an entire plan and
|l ay out criteria in that. | think testing should be
at a five-year interval at the nost to ensure wells
aren't degrading.

But | think if you went to one hearing
and laid out an entire plan of devel opnent for a set
of wells and you're neeting those criteria, | don't
see why you woul d have to keep continue going back to
heari ng.

Q And let me ask you this, then, on the
heari ng question, because it's not identified in the
In the application or in the proposed rule, | don't
t hink. Who woul d be given notice of an application
for an extension.

A. Boy, it's been a long tinme since |I've | ooked
at those provisions in the rule, so | wouldn't opine
on that.

Q So if it's not clear in the rule and it's
not clear who would be required to get notice, howis
the Comm ssion to determ ne --

M5. FOX: Objection msstates the evidence.
He didn't say that the rule was unclear. He said he
didn't recall it.

HEARI NG OFFI CER ORTH: That's ri ght.
BY MR, RANKI N:
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Q So, M. Powell, you don't recall what the
rul e provides, but you don't know one way or the other
whet her the rule provides or specifies who would get
noti ce under a TA extension request?

A. That's one of the fewrules |I don't have
menori zed.

Q Okay. Wuld it surprise you that the rule
as proposed doesn't actually identify who's required
to get notice?

A. | don't know.

Q OCkay. And do you recomend that the
Division will authorize or the Comm ssion wl|
aut horize parties that don't have standing to
i ntervene in a TA extension case?

A. Not knowing the rule, | don't want to
recomrend what that would be to the Comm ssion.

Q But you're not clear yourself, based on the
rul es proposed, who woul d be required notice?

A. I"'msure the rule is very clear, but I'm
not -- | didn't prepare for that nunber testinony.

HEARI NG OFFI CER ORTH: Pl ease wrap up,
M. Ranki n.
MR. RANKIN:. M. Oficer, you know, | do

have sonme nore questions to walk through. | wasn't
able to get through themall. |f possible, | would
Page 158

Veritext Lega Solutions
Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com



© 00 N oo o b~ W N P

N T T N N T e e e R R R N T e
o A W N P O © 0O N O 0o~ W N +—» O

ask for just a short extension, give ne another 10 to
15 mnutes to get through nmy questions.

HEARI NG OFFI CER ORTH: So | didn't offer
that to any of the other examners, so | would feel

funny about offering it to you.

MR. RANKIN: | didn't ask for it either,
but, you know, just I'll make the request. | don't
want to defer. |If people think that ny questioning

Is not, you know, helpful, then |I'm happy to hold off
and then pass the w tness.
HEARI NG OFFI CER ORTH: Thank you so nuch. |
think to the extent that comm ssioners need nore
I nformation through cross-exam nation, they're going
to do that.
Let's see, M Maxwell, do you have
guestions of M Powel | ?
MR. MAXVEELL: No questions for M. Powell.
HEARI NG OFFI CER ORTH: Thank you.
| don't know if Ms. Nanasi is on the
pl atform
M. ©Moore, do you have questions of
M. Powell?
MR. MOORE: | do have a few questions.

Thank you, Madam Heari ng Exam ner.
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CROSS- EXAM NATI ON
BY MR. MOORE:

Q Good afternoon. M. Powell. M nane is
Ri chard Moore. | represent the Conm ssioner of Public
Lands and the State Land Office in this proceeding.
Thank you for your testinony this afternoon. | just
have a handful of questions about the financial
assurance required to be provided to the to the OCD.

Can the State Land O fice draw on
financi al assurance provided to the OCD if an operator
has failed to properly plug and abandon a well on
state trust |and?

A. So the State Land O fice cannot draw that
directly. W' ve done work in coordination with the
State Land Office, but State Land O fice wouldn't have
access to that, to ny know edge.

Q Can the State Land O fice cannot draw on the
financial assurance provided to the OCD if there's
surface work or renediation that is required at a well
site that is on state trust |and?

A. That would be a simlar answer, that | don't
believe the State Land Office could draw that
directly.

Q Thank you. So then, based on those answers,

do you agree that for the State Land Ofice to be in
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the position to be able to directly access financi al
assurance to plug wells or address contam nation or
conduct other surface work on state trust |and, it
woul d need to require its own financial assurance
separate fromthat provided to the OCD?

A. | think there could be sonme overlap between
what State Land Ofice and OCD requires regardi ng sone
contam nati on and surface reclamtion. But | believe
there's also other reclamation that state | and has a
surface managenent agency that oversees that OCD woul d
not oversee. So if a State Land O fice needed bondi ng
for that or sonething outside of OCD s scope, they
woul d need to acquire their own.

Q And are you aware of how many wells the
State Land O fice has forced to be plugged under its

accountability and enforcenent progranf?

A. | am not.
MR. MOORE: | believe those are all the
guestions | have for you M. Powell, thank you for

your testinony.
THE W TNESS: Thank you.
HEARI NG OFFI CER ORTH: Thank you, M. Moore.
Ms. Fox, do you have questi ons,
M. Powell?

MS. FOX: Ms. Hearing Oficer, | have a few,
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t hank you.
CROSS- EXAM NATI ON

BY MS. FOX:
Q Good afternoon, M. Powell. My nanme is
Tannis Fox. [|I'ma lawer with the Western

Environnmental Law Center and | represent applicants in
this proceeding. Thank you very much for your
testinony.

You testified that you wish you would
have ternmed the term "marginal well" differently in
your proposal. And do you have another termthat you
woul d prefer to use, like Iow producing well? O you
mentioned in your testinony this norning at-risk wells
for plugging. Do you have another ternf

A | didn't. | didn't brainstorma termsince
then, but | think I would just stand that marginal is
used in lots of different ways.

Q In 19.15.25.8, which is the Comm ssion rule
having to do with wells being inactive for 12 nonths,
needing to either be plugged and abandoned or go into
TA status, are you famliar with that rule?

A. | am

Q And applicants and OCD proposed to change
the time period within which a well nust be P&A' d or

tointo TAfrom90 to 30 days, correct?
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A. That is correct.

Q And | believe you gave testinmony on Friday
that an operator has the 12 nonths and the 30 days to
plan for what it's going to do with that well,
correct?

A. Correct.

Q Under the rules right now, if an operator
chooses to P&A its well, are there circunstances under
whi ch an operator is going to P&A its well and that
wor k takes nore than 90 days?

A. | think if an operator is on site plugging
the wells, there is a potential that it takes | onger
than the 30 days. | don't knowif it's taken 90, but
| think we've had a few that have gone over 30.

Q And if an operator needed nore than 30 days
to P&A its well based on good cause, would OCD have
the authority to grant that extension?

A. | don't know if we would grant an extension,
but | think we could use our discretion to allow
working with the operator. Usually if an operator is
actively trying to conply with sonething, we don't
pursue them for enforcenment action.

Q And has that happened in the past with
regard to this provision, when an operator is

attenpting to P&A wel | ?
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A. | would say nost of the wells in the ACO s
are sonme of that intent, where we're giving operators
| onger than the 90 days to work through a plugging or
a conpliance |ist.

Q And sane sort of question with regard to
presunptions of no-beneficial-use provision in
proposed 19.15.25.9. Under that provision, operators
have 30 days to rebut an admnistrative -- the
prelimnary adm nistrative determ nation of no
beneficial use. |If an operator needed additional tinme
beyond the 30 days and had good cause, does what OCD
grant that extension?

A. | would say as long as we're going back and
forth, we probably wouldn't enter in a final
determ nation until we've gotten all the information
we need.

Q Turning to the time period wthin which
applicants in OCD proposed that a well be plugged
i nstead of stay in TA status, you testified sonething
along the lines of if an operator made a show ng that
It had a plan to use a well, you would be open to an
ext ension, sonething |like that?

A. Yeah. So if ny nenory serves ne, | believe
there's been one operator that | can renmenber offhand

that canme with a proposal simlar to that. It was
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actually Oxy, where they were planning on doing a CO2
EOR. They canme in and, based on buil ding
infrastructure for it, based on doing neeting specific
t hreshol ds, they were asking to extend TAs based on
that plan. And that was a very specific plan, very
specific deadlines, thresholds, and it made sense in

t hat case.

Q D d you either hear M. Al exander's
testinmony on the principles that he would apply for an
extension or read his principles in his rebuttal
testi nony?

A. | don't renenber reading his principles in
his rebuttal, but |I did hear his testinony. And I
think we're very simlar in what we're | ooking at
t here.

Q M. Alexander testified that he would be
agreeable to that type of an extension or exception if
the exception were limted in scope, say to EOR, as
one exanple, limted in time, subject to OCD periodic
revi ew, based on sound engi neering, technical,
econom ¢ and adm nistrative information, not based on
guesswor k, hunches, speculation or the |like, and that
any such | anguage woul d have to be carefully crafted
to avoid any kind of | oophole |eading to abuse.

Do you agree with all those principles?
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A. | do and |I believe that's sonething that
shoul d be presented at the end of the first five
years, because at that point the operators had five
years to make an eval uation of that well to determ ne
what the future of that well is.

Q Industry has objected to the definition that
OCD and applicants propose with respect to benefici al
pur poses and beneficial use and specifically object to
the term nol ogy prohibiting or stating that benefici al
use does not include speculation? Are you famli ar
with that testinony, or objection?

A. 1| am and | believe | addressed that
earlier.

Q Did you ever read or were you present for
M. Purvis' testinony with respect to sort of a rubric
that could be used to assess specul ati on based on the
Soci ety of Petrol eum Engi neers manual on the use of
reserves, what can support the category of reserves

and how specul ati ve and how certain they are to be

econoni C.
A. | don't renenber all the details of that
testinmony. |I'msure | heard it. |'ve been |istening

since it started. But | do believe that a plan is
nore than just | ooking at reserves, because, as stated

previously, | think there's tinmes where you can still
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have reserves left in place and you don't have a wel
capabl e of producing those reserves any | onger.
So | think nore than just reserves, |

t hi nk an operator needs a plan of either repairing a

well if needed, re-conpleting a well, EOR, whatever
that be. |It's nore than just what reserves are |eft
in place. It would be a plan to get to those
reserves.

Q M. Purvis offered that rubric as either
gui dance or requirenent for making a determ nation
about whether a use was specul ative, and so | was
wondering if you could support that testinony or not?

A. It sounds like it nmakes a |l ot of sense. |
don't renenber that one to the fullest, so | can't
100 percent agree. But | think we're very near the
sane place where | think there's tines where the
specul ati on should be on whether it's successful, but
not the plan to inplenent it.

Q And finally, there's been a |lot of testinony
fromindustry wtnesses that the OCD and applicants
proposed rules will result in premature pluggi ng and
therefore waste of the resource. Are you famliar
with that testinony?

A. | am

Q What is your general response to that
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testi nony?

A. Again, | think it's going to be on how
operators respond to it. | think operators have the
choice of producing their well nore efficiently or
plugging the well. And | think it'll depend on the
condition of that well, because | don't see an
operator plugging a well that they could produce
beneficially.

It's the wells that are havi ng downhol e
| ssues that are going to incur an additional costs and
what M. Winkle brought up, that aren't going to pay
for that additional work that are typically going to
be the wells that are plugged. If it's sinply turning
on a well onto production, then that production would
happen.

M5. FOX: Thank you for your testinony.
That's all the questions | have.

THE W TNESS: Thank you.

HEARI NG OFFI CER ORTH: Thank you, Ms. Fox.

M. Tremaine, do you have redirect?

MR. TREMAINE: | do have a coupl e of
guestions, Madam Hearing O ficer.
REDI RECT EXAM NATI ON
BY MR TREMAI NE?

Q M. Powell, you were asked a nunber of
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guestions on cross about OCD' s |limted resources
and inplications regarding those resources for orders,
financi al assurance, forfeiture, et cetera. So | want
to ask you a coupl e questions about such orders.

So you referred in your testinony to
ACO's, right?

A. Correct.

Q And would you agree, just for the record,
that that stands for agreed conpliance orders for
| nactive wells?

A. Yes.

Q | believe we also referred to settlenents,
notices of violation, which often referred to as SFGs,
stipulated final orders, correct.

A. Correct.

Q Okay. Wuld you agree that the the first
order provision in any ACO or settlenent docunent
related to inactive wells is that the operator nust
plug the wells? Correct?

A. Correct.

Q Okay. And would you agree that, for the
nost part, those orders all alternatively provide
authority for OCD to step in and plug the wells if the
operator fails to conply?

A. The current ones, yes.
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Q Okay. Thank you. |If an operator fails to
conply with such an order, does OCD have a specific
mechani smto go out and actually physically force the
hand of the operator to plug the wells?

A. No. | think it's sonewhere along the |ines
of bl eeding blood froma turnip.

Q We can get an order that says you have to
plug the well, we can get a court order that says you
have to plug the well, we can issue a settl enent
agreenent that says you have to plug the well,
correct?

A. Correct.

Q But what happens when an operator doesn't
conply with any of those things? Those wells go on
t he MOSS?

A. The wells go on the MOSS, OCD plugs it, and
If OCD thinks there's any way to get anything back out
of the operator, they can sue the operator, they can
forfeit the bonding. | can't think of any cases where
OCD actually sued the operator, because they didn't
think there was anything to get at that point.

Q As part of your job, are you regularly
i nvol ved in the negotiation and negotiated terns of
the settlenent agreenents that |'ve referenced?

A. | am
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Q And in your opinion, has OCD made every
effort to define reasonable conpliance terns for ACO s
and stipulated final orders that allow an operator to
conme back into conpliance?

A. | have. And actually, typically those tine
frames, those processes are negotiated with the
operator on what the operator feels that they can do.
We | ook at what they stipulate as their availability
to plug things or availability to return to
production, and so that tinme frame is negoti ated
directly with the operator.

| would say at the end of the day, al
of those agreenents are with the thought process that
the operator agreed to those tine franes as far as
getting conpliance.

Q Despite the negotiated nature of those
settl enment agreenents, and OCD's willingness to work
with operators, you agree that a substanti al
percent age of those settlenment agreenents have
resulted in wells being placed on the MOSS and pl ugged
by OCD?

A. Yeah, | would say there's | ots of good
i ntentions, but at the end of the day not all of them
are successful .

Q | want to nove on and ask you a coupl e of
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guestions about M. Cloutier's cross-exam nati on.
You were confronted with a series of

i nvoi ces from OCD s contract plugger, Drake. Do you

recall that?

A. Yes.

Q OCkay. So sone of these average plugging
costs have been bandi ed about, so | want to clarify
that the $163, 000 average plugging cost, that's for
OCD- conducted plugging during the fiscal year 2024,
correct?

A. Yes.

Q Okay. And do you recall fromthose invoices
that you were confronted with that the dates on those
I nvoi ces were 20227

A. Yes.

Q So would you agree that any issue with those
I nvoi ces would not be reflected in the fiscal year '24
aver age plugging costs for OCD?

A. Correct.

Q Okay. Were you confronted with any exanpl es
from 20247

A. | don't believe so.

Q Okay. There were a nunber of questions that
were posed to you regarding or suggesting that OCD is

not forfeiting substantial FA or particularly
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financial assurance that resides in the form of
$250, 000 bl anket bonds. Do you recall that testinony?

A. | do.

MR. TREMAI NE: Madam Hearing O ficer, |'m
going to share screen and share for M. Powell the
OCD Exhi bit Number 29, the Financial Assurance
Report.

HEARI NG OFFI CER ORTH: Thank you.

BY MR, TREMAI NE:

Q So, M. Powell, this is already entered into
evi dence and admtted, but this is the Financial
Assurance Report. You had this pulled in preparation
for the hearing, correct?

A. Yes.

Q And do you agree that columm G here is the
base anount for financial assurance that says the
amount of the bond that's listed in the OCD systenf

A. Yes.

Q And fromyour testinony earlier, you had
i ndi cated on these sheets that these are filterable,
correct?

A. Correct. | wll say sonetines that they're
restricted, the filterability is affected.

Q Yeah, let ne pull it up fromny -- let ne

pull up a local copy.
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A. And typically, while you' re pulling that up,
we restrict those so the core data can't be changed.
But if other parties wanted to take that information,
It would be a sinple copy and paste into anot her Excel
sheet to then filter.

Q Thank you. And that is, | believe, what's
goi ng on here, because that's fromthe file, so that
one was protected. I1'musing a local copy fromny
deskt op.

Al right. So back to the base anount
in colum G If this is filterable, we can turn off
all the filters for the small bonds and | ook at
bl anket bond anmpunts from clicking on 250, 000, 500, 000
and 1 mllion, which are bl anket amounts. And these
are the current blanket bond anpunts that are payable
to the to the OCD, correct?

A. Yes.

Q When you review this list, are we able to
identify any financial assurance that is attributable
to an operator that has been deened out of conpliance
wth inactive wells and for which OCD has plugged
their wells?

A. So to identify that, you would | ook at the
bondi ng amobunt that has been reclainmed, | believe, or

redeenmed.
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Q Is that "sumof redenption” in colum H?

A. Yes.

Q | renoved the zeros here. So there's one
bl anket bond here, which is show ng a redeened anount ?

A. Yes. And | think part of your problem
| ooki ng at operators to see if we redeemed $250, 000
bonds i s because nost of the operators in MOSS did not
have t he $250, 000 bl anket bond.

Q Yeah. So ny line of questions here is just,
Is there anything else that you would add that woul d
be beneficial in reviewing the sheet to allow the
other parties to look and see if there were actually
any payabl e bl anket bonds under wells subject to OCD
enf orcenment .

A. So if you wanted to filter this, let's just
pi ck one of them under operator nane, pick Canyon. |
think you still have another filter on, because |I see
fromline 1 to 38, it skips. So if you clear all your
filters.

Q This is what | said earlier. W don't want
me doi ng Excel changes here. So this is a better way.
Thank you for that, M. Powell.

So here we have all of Canyon E&P
Conmpany's bonds? So if we | ook at --
A. So if you | ook at G and H, that shows the
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base anobunts. Again, that's what | referenced in ny
testinony, the 6,000 per well individual bond. And
then it shows the redenptions on the bonds that OCD
has currently redeened and the plans to redeem nore.
That 50,000 at the bottom box that you
see, so if you un-highlight, it'll pull up Canyon's
bl anket bond. So you can see in Canyon specifically,
OCD has al ready redeened the bl anket bond for Canyon
so the only thing that OCD can now pursue is the
I ndi vi dual well bonds.

Q To your know edge, are you aware of any
currently payabl e | arger bl anket bonds that OCD is
able to take action on?

A. Not that |I'maware of offhand. Typically
t he bl anket bonds is what OCD starts with, as far as
trying to redeemthe bonding. There nmay be
one on sone of the nost recent pool, maybe |ike an
Energy Acunen, just because that was nore recent
pl uggi ng. But usually the bl anket bonds were the
first thing we go after because they're so small in
conparison to plugging.

Even if we pursue one individual well
bond or two, then we then attach the bl anket bond wth
t hose pools and pool that, as well.

Q M. Powell, I"mgoing to nove on. You've
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been asked nunerous questions about prevention of
waste and correlative rights. As deputy director, are
you confortable stating that it's also the Division's
j ob to manage the reclamation fund?

A It is.

Q And to plug orphan wells using whatever's
available in the reclamation fund?

A. Yes.

Q Is it also the Division's obligation to
regulate to require the renedi ati on of rel eases,
specifically environnental contam nation?

A. Yes.

Q And are there also, simlarly, provisions
that protect various different types of water
resources in the state frominpacts of oil and gas
devel opnent, production, et cetera?

A. Yes.

Q Okay. Do you recall the waste rule, Parts
27 and 28?

A. Yes.

Q Under the rule, and in your opinion, is
venting of natural gas a waste?

A If it's venting natural gas for no
beneficial purpose, then yes.

Q What percentage of wells nonitored for
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met hane or natural gas venting or em ssions as part of
t he orphaned well program are | eaking nethane?

A. Sixty percent.

Q So orphaned wells are causing waste through
venti ng of natural gas?

A. Sixty percent of them yes.

Q After going through this hearing, review ng
the testinony listening through the hearing, do you
have any recomendati ons for the Comm ssion regarding
t he production threshold criteria for the production
of no beneficial use? 1'malso going to ask you about
mar gi nal wel |l s.

Let's start at presunption of no
beneficial use. Do you have any recommendati ons,
based on the record of hearing, for the 90 BOE and 90
days of production?

A. You know, | think there was a | ot of
di scussion, a |ot of questions that were asked about
tracki ng production days, those kind of things,
whet her it's useful, whether OCD has done it in the
past. And 90 BCE is extrenely low threshold; it's
| ess than one barrel of oil per day. So | think that
woul d be a hard threshold to make if an operator was
really utilizing their well.

So | think, as in nmy rebuttal, where |
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recomended t hings could happen, | think renoving the
days provision of the 90 BOE woul d probably be
sufficient. And then if the operator wanted to cone
in and justify why they weren't producing, they could
al ways do that as a presunption of no beneficial use.
It would nove that threshold from an operator or from
an OCD t hreshol d and enforcenent tool to an operator
required threshol d.

Q Al right. Does that address any of the
concerns raised during the hearing or sone of the
conflicting testinmony about inconsistencies in days
reported for production by sone operators or operator
practices?

A It woul d. And | think M. Purvis'

scatterpl ot, when the Conm ssion |ooks at it, | think
is a good illustration of that. Because there's sone
wel s that have very, very |ow production, |like just a

few barrels, but are show ng 2-, 300 days of
production. | think, unless there's an issue with
that well, that's probably just an operator filling a
box wi thout |ooking into it further.

Q | have the sane question for you. W' ve
heard a | ot of discussion about the marginal well
definition of 1,000 BOE and production for 180 days.

And we've had all of the "and/or" discussions.
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As we wrap up, this is ny last question,
is it the Division's position that it's still
appropriate to maintain both the 1,000 and, to be
very, very clear, and 180 days of production there?
How do you respond?

A. So | think at that level of well, I think
having the 180 days is beneficial to have that
provision to show that an operator is legitimately
trying to produce their well. It's a 50 percent
provi si on.

| think there's probably anple evidence
t hat decline curves are stabilized near the end of a
well's lifetinme. So even if it's a |low producing, if
it's a constant production, then that's sonething that
shoul d be considered. Wether it's 1,000 or 700, as
LFC recomended, |'m not going to opine on one of
those or the other. | think they both acconplish the
goals OCD is | ooking for and what they're | ooking at.

But | think the 180 days is a good test.
If a well can produce 150 percent of the year or just
over 50 percent of the year, then an operator is
legitimately trying to produce that well.

MR. TREMAI NE: Madam Hearing O ficer, pass
the witness. Thank you.

HEARI NG OFFI CER ORTH: Thank you,
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M. Tremi ne.
Comm ssi oner Anmponmah, do you have
guestions?

COW SSI ONER AMPOVAH:  Yes, | do.

EXAM NATI ON
BY COWM SSI ONER AMPOMAH:
Q Thank you, M. Powell, for your testinony
t oday.

COWM SSI ONER AMPOMAH:  Is it possible for us
to get the conparison of the rules app? It would be
much easier for ne.

MR. TREMAI NE: The Power Poi nt, the visual
aid, M. Powell's first visual aid?

COW SSI ONER AMPOVAH:  Yeah. The ones t hat

are conparing WELC s proposal and OCD s conments.

MR. TREMAINE: | will put that up in one
moment .

COW SSI ONER AMPOVAH: | appreci ate that.
Thank you. | want to start from slide nunber 5.
Thank you.

BY COWM SSI ONER AMPOVAH:

Q So, M. Powell, there has been a | ot of
di scussi on about specul ative purposes and |I've asked a
| ot of questions about that. There has been a | ot of

di scussi on about that.

Page 181

Veritext Lega Solutions
Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com



© 00 N oo o b~ wWw N

O T N R R N T
o A~ W N P O © 00 N O 0o M W N +—, O

My question to you is, have you | ooked

at NMOGA' s proposed definition for beneficial purposes

or use?

A. | may have, but | don't renenber it offhand.
| apol ogi ze.

Q I'"Il read that. So that one was -- so that

was rebuttal testinony fromthe applicant. So out of
266, |I'mgoing to read from page 53. So | would just
read that.

So there was a question to the
applicants and they provided this definition here.
"So beneficial purposes or beneficial use neans that a
well is being used or is reasonably expected to be
used in a productive, operational or regulatory
capacity consistent with X intended purpose. This
i ncludes, but not limted to, production, injection,
nonitoring, regulatory conpliance or participation in
reservoir managenent, pressure nmaintenance, al
i nfrastructure optim zation prograns.”

That is their first paragraph. And they
do have anot her paragraph saying, "In determ ning
whet her a world is being used for beneficial purposes,
the Division may consider operational records,
production, all injection history, regulatory filings,

and operator submtted plans or supporting
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docunentation. The Division shall provide the
operator reasonable opportunity to denonstrate
beneficial use prior to making any contrary
determ nations."

What is your assessnent of this
definition conpared to what the applicant and OCD have
pr oposed?

A. | think that adds a lot of variability and
vagueness in the first part where it said "reasonably
expected to be used.” | think every operator, if you
ask them is expecting to use the will at sonme point.
But whet her, how they plan on doing that or what tine
frame is always up for subject.

|'"ve seen wells that have been TA' d for
over ten years. |If you ask the operator, they state,
“"I"'mstill planning on using that well." So | think
t hat adds a vagueness to it.

| think towards the end in the NMOGA's,
they said before a determ nation is nmade. You know,
OCD has to ask for all that information before any
determnation is made. | think by OCD nmaki ng that
prelimnary determ nation, it incentivizes the
operator to bring that to the OCD, instead of the OCD
having to request that and get it fromthe operator

bef orehand. | think that process works a | ot snoot her
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as currently submtted.

Q Now, so there was a discussion about the
specul ative purposes tied to the petrol eum resource
managenment system  You know, | went back and forth
with M. Purvis on that because | was a little bit
confused about how you can connect that PRMS
classification to, let's say, a well.

And you touched on that, again, where
you said there m ght be a reserve there but probably
the well cannot produce.

So do you believe that that assertion of
t he Comm ssion, nore or less, so that OCD tie in sone
rubrics to the PRMS conpletely are, let's say,
appropri ate?

A. | think the way the Division -- in the
application, it's set up where the Division can
consi der basically anything after the prelimnary is
sufficient, because if the operator cones in and shows
wel | history, shows productive purposes, those kind of
things, | think that's inportant. It's not in this
definition here, but it's in howit's used in another
part of the rule.

| think that's sonething that the
Commi ssion or the Division could | ook at, but | don't

think that's the sole thing that they | ook at because
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there's lots of different variables that could go in
with each well.

Q So just focusing on the applicant's
definition, wthout the specul ative purposes, you
beli eve that OCD does have a strong understandi ng of
this provision and they are in a strong position to
i mpl enent this?

A. So | think the specul ative purposes adds a
little bit of clarity, that it's not that
pi e-in-the-sky type specul ative purpose. |f the
Comm ssion wishes to strike it, they could strike it.
But | think that's what it's to avoid.

Because there's always going to be
specul ative results of a plan. | think what the
applicant is trying to do here is not to get
hypot heticals that are not well thought out in that
ask.

Q So let's nove to slide nunber 8, the
definition of marginal wells. So | just want to
confirm based on the redirect, it sounds |ike OCD s
position is still between 750 and 1,000 BO, but you
want us to keep the 180 days intact; is that correct?

A. | think if an operator is legitimtely
trying to produce its well over 50 percent of the year

or right at 50 percent of the year and is successful
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with that, | think it's beneficial to the state. So |
think the 180 days, especially when you're | ooking
towards those end-the-life wells that are unstabl e,
decline curves, those kind of things, could still be
beneficial to the state.

Q Thank you. Let's go to slide nunmber 17. So
in your direct, you said sonething, and | quote, as
| ong as an operator is producing a well, nore than 180
days, and |'m sure probably said it now, too, they
don't need to put up their requested bond. Do you
recall something |ike that?

A. | do.

Q Okay. So then nmy first question to you on
this is, let's say on the nunber 3 item why should we
not strike that? Because with or w thout that, your
assertion is correct that as long as we've identified
wells to be marginal wells, all of these will be
bonded?

A. So 3 is for an entire operator's portfolio.
So if, say, that over 15 percent of their wells, they
don't produce at |east 180 days, again, that would be
over 15 percent of their total wells. If over
15 percent they're not producing at |east 180 days,
that shows that operators are operating at a high

ri sk, so that provision is to bond all their wells
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because they're operating in a risk environnent
I nstead of just bonding the particular marginal wells.
Q Yeah, but the problemw th that, you know,
t hose 15 percent al so inpact active wells. So based
on the quote that, you know, | just read to you, you
were saying that if a well is not a marginal well,
t hey shoul dn't be subjected to this 150 bondi ng.
A. So they wouldn't be subject to the 150 on an
I ndi vi dual well basis, but operators operating at a
hi gh percentage of those well types are operating in a
ri sk environnment?

So, like, the C115 list | showed,
they're 100 percent in that. But you can have
operators that we've seen that are operating at a high
number of risk wells because those operators are
taki ng i ndividual wells to failure.

This would allow, as that conpany is
taking those wells to failure, to act on all of their
well's sooner in a portfolio rather than |ater.

Q So definitely, OCD would |like sone type of
number 3 to be in the rule?

A. Yes. \Whether it's 15 percent or up to
30 percent, | would |l eave that to the Comm ssion. But
| think there is a nunber there, whether if they're

operating one in five wells or two in five wells,
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what ever that conmes out to. |If they're operating that
hi gh of a percentage of their wells in that high risk
envi ronnent, as OCD sees it, they're operating on the
verge of failure potentially.

Q And you touched on that you really wanted
sonme di scussion back and forth with the operators.
And it sounds like the attorneys are proposing
sonething in the range of 30 percent. | believe you
al so support that?

A. | think wherever the Conm ssion | ands
between that 15 and 30 percent and those other
percentages in between there on M. Purvis' slide,

t hat would be up to the Conm ssi on.

Q And based on M. Purvis' analysis, OCD w |
still achieve the objective if that 80 percent is
i npl enent ed?

A. Yes.

Q Thank you. Thank you. Let's go to slide
number 20. So on slide nunmber 20, so if you read
through it, | don't see any tineline. So is there any
time frame for this provision, and do you need to add
any tineline to this provision for nore clarity or
probably not needed?

A. | believe it's in another provision so |

don't believe it's needed. Because as witten, they
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have three years to conply with the bondi ng provision
unl ess they go to transfer those wells. And then
those affected wells would need to be bonded so |
don't believe they need it here.

Q Let's go to slide nunber 21. So there's
been a | ot of discussion about, you know, giving sone
ki nd of discretion to OCD on sonme of the exceptions
t hat we' ve been discussing here. So | just want to
read sonmething here just to confirmthat we used -- so
|"'mreading fromthe first line. "On January 1, 2028,
and on January 1 of each successive year, the Division
may adj ust the financial assurance."

So the use of "may" do you believe gives
OCD that room in terns of the discretion, to increase
or nore or |ess decrease the financial assurance?

A. Yes.

Q Now, another question is, wll OCD consult
st akehol ders prior to the increnent of the cost, or is
this going to be a decision by OCD?

A. The way | would see this occurring is OCD
woul d do an eval uation of their plugging costs before
that. Because as the LFC provision, we went over,
stated it's for actual cost of plugging the well. So
if costs continue to go up, as they have been, and

t hat consuner price index goes up, then OCD woul d | ook
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at needing to increase that bonding amount. |If costs
for plugging go down or stay the sanme, even if the
price index goes up but costs don't go up, then

don't see OCD using this provision.

Because of the overall statute, it's
supposed to be based on what it actually costs to plug
a well.

Q And | think the applicant did a great job
really establishing why the 150,000 is the actual cost
to OCD and not necessarily to the industry. So |
think that one is nmuch clearer, and I will not ask you
any question on that.

But let's go to slide nunber 25. So the
slide nunber 25, you know, does this provision inpact
working interest owners or is it just strictly going
to be on the operator on record?

A. | guess | mssed the question. | apol ogize.

Q Okay. So the questionis, is this
provi sion, you know, just going to inpact only the
operators, or it's going to be going down to the
wor ki ng interest owners for that particular well?

MR. TREMAI NE: Conmm ssioner, if I may. So

when tal ki ng about the inplenentation of FA dates and

this provision, | think there's later versions in the
rebuttal testinony. So | just want to make sure
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we're clear on those two sections, that those were
updat ed?

This was, | believe, updated in a |later
subm ssion, which | know | don't have on hand, that
changed that | anguage. W' ve talked about that. And
so that's going to be an inportant distinction.

And then the effective date was changed
fromJanuary to May in OCD s proposal. | don't have
those up. And sorry to interject, but | just wanted
to make sure that that's -- during the course of the
hearing, | think, or during the course of direct
rebuttal testinony, those have been updat ed.

A. But | think | can answer your question
whether it's just the operator or if it extends down
to working interest owner, those kinds of things.

Historically, we have just held the
operator responsible. There's actually even a
25 percent clause when an operator registers. This
woul d be giving nore of a certification, so it'd be
nore of a positive-type interaction. But
historically, the Division has not pursued working
I nterest owners involved in the well, as there can be
few or several. W |ook nore as the operator of
record to OCD

| know State Land Office, others | ook

Page 191

Veritext Lega Solutions
Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com



© 00 N oo o b~ W N P

N T T N N T e e e R R R N T e
o A W N P O © 0O N O 0o~ W N +—» O

nore at the working interest owners and | ease hol ders
and those kinds of things. But that's not sonething
the G| Conservation Division has typically done.

Q Yeah. So if working interest owners are not
really part of that, don't you believe that we' ve not
really fully assessed the risk? Because there m ght
be working interest here, but they m ght be nore or
| ess, not necessarily -- but they m ght be nore or
| ess conbining efforts on other wells, you know, and
t hat has these kind of issues, and we'll probably not
fully address that.

A. | don't know if we've addressed that. |
think as far as OCD is concerned, we always | ook at
the operator. And | think if the operator is
negotiating with a working interest owner that's
causing themissues, that may be sonething the
operators self-regulate and not work with those
wor ki ng interest owners in the future.

But if the Conm ssion would like to
explore that, they certainly can.
COW SSI ONER AMPOMAH:  Yeah. Thank vyou,
M. Tremaine for pointing out that. | was just
focusing on this one line by line. So thank you for
that correction there.

BY COWM SSI ONER AMPOVAH:
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Q So let's go to slide nunmber 26. So on slide
nunmber 26, | know there were a | ot of discussions
goi ng back and forth on this one, but | just want to
be cl ear.

You know, how is OCD going to inplenent
this in terms of verifying operators operations in
ot her states? Do you have any nechanismin place that
you're going to use or is going to be provided by the
operator itself?

A. | believe we've seen this as being provided
by the operator, or if there's questions and
di scussi ons, asking the operator for additional
I nfor mati on.

Q So you're going to rely solely on the
i nformation that the operator provides to you. But
what about if they are m ssing sone information or
they are hiding sone information, do you have any
mechanismto really prove that they are giving you al
the true statenents or information?

A. If we feel that they are hiding information,
OCD does have subpoena authority to get additional
information, if that's your question.

Q Yes. But you need to have a nechanismto
know t hat they are hiding information, so that is ny

question. Do you have that mechani sn?
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A. | know our |egal group has reviewed
corporate filings and different things in the past.

So we have done sone searches of conpanies and
corporations. W have reached out to other states to
see if they're having simlar problens with the
specific operator that they're doing work in. So we
have done sonme of that.

Q So let's go to slide nunber 33. So you made
mention that the 30 days and the 90 days was one of
the itens that you really you wanted i ndustry feedback
on. But it sounds to nme that you explained clearly as
to why you prefer 30 days, because now everything is
filed electronically.

Do you still want the Comm ssion to
probe, you know, to get some consensus fromthe
i ndustry on this 30 days?

A. | may have m sspoke. | don't believe this
was one that we were |ooking at needi ng back and forth
with industry because the 30 days is on top of the one
year. So once a well is having issues, if operators
start routinely planning on that wells use or
production, at that point, they' ve got essentially 13
nmonths to | ook at it.

But | would leave this at the discretion

of the Conm ssion, because in the |ife of a well, an
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additional 60 days isn't that rmuch.

Q Let's go to slide nunber 34. So we've
di scussed a | ot of these exceptions that OCD m ght
I npl enent, and it sounds like OCD is in agreenent to
that, but it's not clearly stated in the rule. So is
It possible for OCD to provide sone guidance |let's say
in the closing for the Comm ssion's consideration wth
regard to how we can frame the exceptions into the
rule, if necessary?

A. | think that would be appropriate to do in
closing. It may be the Comm ssion may want to al so
ask for a proposed red |line fromeach of the
applicants as part of the closing. But that's
definitely sonething the Comm ssion could ask for.

Q Appreciate that. Let's go to slide nunber
37. Ckay. So the provision nunber 1, "Docunmentation
denonstrating the well is reasonably projected to
produce in paying quantities."”

Can you el aborate a little bit on how
you intend to inplenment this? 1Is it going to be based
on the 90-90, 90 barrels equivalent and then the 90
days, or how are you going to inplenment this?

A. So this is a prelimnary determ nation for
non- beneficial use. So this would be off ny

recommended 90 BOE, which also had the 90 days
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attached to it, but I'mrecomendi ng taking the 90
days off and just keeping it 90 BCE.

So any of the wells that they get a
prelimnary determ nation of non-beneficial use based
off that 90 barrels, the operator then could bring
t his docunentation to OCD and make a case for whether
or not they feel that well is still being used in a
beneficial manner.

Q And wll this apply to slide nunmber 38? So
you do have econom c data in there, too. WII your
expl anation also apply to the requested econom c data?

A. The econom c data, yeah. It would be the
operator making a case where that well is still being
used in a beneficial way. That woul d include any
econom ¢ data that they wanted to show, show ng that
it's producing in paying quantities, show ng where
It's capable of production and doesn't have a downhol e
issue. O if it does have a downhol e i ssue, how they
plan on repairing that and still having a productive
well at the end of the day.

It's really giving sone high |evel
requests and asks, and then up to the operator to nake
t hat denonstration based on those high [ evel requests.

Q Let's go to slide nunber 39. So |

hi ghl i ghted, "Any interested person nmay intervene
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under the rules.” Can you explain a little bit that
provi si on?

A. | believe that provision was witten in so
menmbers of the public, if a well was being requested,
a TA, any person could intervene in that even, if
they're not an owner of the well, working interest
owner those kind of things. | didn't wite that so
that's not something that I'mas famliar wth.

Q Okay. But I will still ask you one nore
thing there. So in the | ast paragraph -- well, let's
say the last three lines, "An extended term shall not
exceed two additional years."

So the use of "shall" nmeans that's it,
right?

And we've tal ked about the potenti al
flexibility that we want to provide to OCD on this.
So woul d you be okay if we change the "shall"” to "may

not," at least to give you the roomto inplenent the
potenti al beneficial use to cover sone of these
exceptions?

A. O even rephrasing that the extended term
may not per -- nmay have to neet these particul ar
items. | think WELC did a good job of elaborating on
those, but | think after that first five years for

addi ti onal extensions, just the operator having a
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solid plan of that well's developnent in the future
and proposed tinmelines is critical on the continuation
of TA.

Q So would OCD provide sonme good sentence on
that to really clarify this?

A. Certainly.

Q GOkay. Thank you. And the sane thing, so
let's go to slide nunber 40. So the second |i ne,
"Wells there have been inactive for three or nore
years are not eligible for tenporary abandonnent
status."

So on that one, too, | was thinking, can
we nore or less put in, "my not be eligible" to still
give you the flexibility?

A. You can certainly do that. The intent of
this one -- because we have operators that unless we
catch them doi ng sonet hing, they're not going to do
It, unfortunately.

This was to encourage themto be nore
proactive in comng to the Division and requesting
that TA before they're significantly out of
conpliance, where if they come to us within those
three years, which roughly two years of that woul d be
non-conpliance, but if they came to us before that

three years, then we would work with them But if
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they're essentially avoiding their duties as an
operator for three years, that they would just be
ineligible. But it's certainly up to the Conm ssion
if they'd Iike to change that.
Q So it sounds to ne that you believe that, as
It is witten now, it still provides OCD the
flexibility to inplenment this rule.
A. Yes.
COW SSI ONER AMPOVMAH: Ckay. Thank you for
that. Thank you for your time. Now |l really have a
cl ear understanding and know the questions that I'm
going to ask the operators. Thank you, sir, for your
time.
THE W TNESS: Thank you, Conm ssi oner.
HEARI NG OFFI CER ORTH:  Commi ssi oner Bl oom
do you have any questions of M. Powell?
COWM SSI ONER BLOOM | do, yes. Thank you.
Excuse nme for not being there today, |I'mstill under
the weather. Flu or sonmething. |It's been a bad run.
EXAM NATI ON
BY COWM SSI ONER BLOOM
Q M. Powell, thank you for your tine today.
We' ve had you up there for a while.
Just a fundanental question. Can OCD

call rmultiple bonds if one bond doesn't pay for a
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single well's P&A costs?

Let me give you an exanple. | mgine
that we are under these rul es as proposed and Conpany
A has five wells bonded at $150, 000, and the PA costs
for well one is $250,000. Can the OCD call nore than
one bond to cover that, or only the one bond for that
single well?

A. So the way | would see it in this
circunstance is, OCD would first call the single-wel
bond. If that bond is not sufficient, it would then
call the blanket bond as an unbrella-type bond in that
scenario. And if it's not sufficient, then obviously
we woul d | ook at potential of other routes as needed.
But we absolutely have and would | ook at using both
bonds, the single well and then the bl anket bond if
the single well was insufficient.

Q GOkay. Thank you. That's hel pful.

M. Moore asked sonme questions of you
about the land office, and I think M. Rankin may have
touched on this as well, but do you know if the OCD
notices the land office on TA extensions?

A. | don't believe they -- | don't believe as
witten currently OCD does or that it's required to.

Q Yeah. Wuld that be sonething you woul d

have 1ssue with, say a requirenent that OCD notice
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| essees in the land office.

A. As a mneral owner, if they have a solid
plan, | would think that an operator would be working
wth a mneral ower simlar with BLMor SLO on a | ong
term plan, especially if they were pursuing things
such as EOR, those types of applications to make sure
their | ease agreenents applied with that.

Q | can tell you that many tines there is not
coordi nati on between operators and | essees and the
| and office, and so that's why |I'm asking, you know,
could there be notification fromQOCD to the |and
of fice on TA extensions?

A. | think there definitely could be. And I
think that's sonething, especially if it goes past
that first five years and they're |ooking at a | onger
termplan, that | think could be prudent.

Q I've nentioned this a few tines in other
Cross-exam nati ons, but one of |IPANM s w tness'
comments, and it m ght have been M. Ezzell, was that
bonds -- or perhaps M. Enerick, bonds can't be
cancel ed once required for a marginal well or
non- beneficial well.

| s that your understanding of this rule,
that once a well has been restored to production above

that of a marginal well, that the bond can't be
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dr opped?

A. | don't think that's ever been our | ook at
an individual well bond, that if an operator then
achi eves conpliance that we don't release. So | see
continuing that even with this rule. |If an operator,
say, decides to use their well 180 days where they
previously weren't, we would then rel ease that bond.

Q | was going to ask you about the 180 days
and 1, 000 barrels, but Dr. Anpomah went over that, so
| appreciated your discussion of that. Thank you.

Yeah, and |I'I|l skip ny question about 30
versus 90 days of notification.

Regarding differences in plugging costs,
and | tal ked about this a little bit earlier, I'm
guestioni ng whet her we can even conpare OCD P&A costs
with those of industry. You m ght be | ooking at
appl es and oranges here, where operators that are
engaged in P&A or conpanies that are follow ng the
| aw, intended to follow the |aw, our OCD regul ati ons,
and have kept their wells in sone sort of working
order, whereas, when conpani es that are orphaning
their wells, these m ght have been fol ks on hard tines
t hat have negl ected regul ar upkeep or have |eft
or phaned their wells many years back, and so you have

two totally different classes of wells.
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Can you speak to this?

A. Yeah. | think I hit that fairly extensively
in both nmy direct and rebuttal. | believe operator
pl uggi ng and OCD pl ugging are definitely apples to
oranges when you're |looking at it. They're all wells,
but the conditions of the wells are significantly
di fferent.

They tinme the period between | ast
production and plugging is significantly different.
Most operators, if their well fails and they're
prudent, they'll either plug that well or do a
wor kover on that well at that point.

But a ot of tinmes, the wells we're
seeing is that operator takes that well to failure,
conplete failure, and then they leave it there until
enough of their portfolio reaches conplete failure
that OCD takes action. So those wells are sitting out
there for years, if not decades, being unplugged and
unresol ved, and during that tinme, because you're not
using corrosion inhibitor, you' ve got corrosion,
you' ve got scale, you've got all kinds of things going
on in that well.

And if you have a casing | eak, you could
have an influx of water, you could have an infl ux of

sand, you could have a |ot of different things going
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on in that well during that negl ected peri od.

Q And finally, you spent sone tinme discussing,
you know, on NMOGA and | PANM not engaging with
applicants and the OCD on this rulemaking. | think
we're in agreenent that the first draft notice from
t he applicants was published here April 2024, is that
correct, about 18 nonths ago?

A. That sounds correct, yeah.

Q So that would have given parties plenty of
time to cone to the table, |ook through this and
discuss it if they thought there were issues that
could be worked out, right?

A. That's the stance OCD took. | don't
remenber seeing the rule application before it was
filed. And once it was filed, there were sone things
that OCD requested of the applicant to change and
nodi fy and they were very receptive to those changes.
And there were sonme definite changes that OCD
recommended that the applicant took in their
rul emaki ng process.

And there was even changes that when Oxy
approached the applicant and then the OCD, that
changes were made in looking at it.

So it's definitely something OCD, once

the application was nade, pursued.

Page 204

Veritext Lega Solutions
Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com



© 00 N oo o b~ wWw N

O T N R R N T
o A~ W N P O © 00 N O 0o M W N +—, O

Q Yeah. When | read through | PANM s w t ness
testinmony and rebuttal, | saw a good nunber of
recomrendations that some of the w tnesses were
maki ng. There are sone good questions, as well.

But on the recomendations, | did not
see any red line of the applicant's proposal. |
didn't see, you know, backup data for those
recommendati ons that we could act on. M. Powel |
have you revi ewed those, that testinony? Do you have
any reaction?

A. | have reviewed a lot of it, and I woul dn't
say exhaustively, so there may be sonething in there |
didn't catch. But | didn't see any recommended red
| i nes, suggestions, those kind of things.

COW SSI ONER BLOOM M. Powel |, no further
guestions. Thank you for your tinme today.

THE W TNESS: Thank you, Conm ssi oner.

HEARI NG OFFI CER ORTH: Thank you.

Chair Chang, do you have questions?

CHAIR CHANG. | do not. Thank you.

HEARI NG OFFI CER ORTH: | have just one. How
many barrels did you get out of that | eaker next to
t he Pecos?

THE W TNESS: So since Friday, through the

weekend, as of this norning, | believe it was j ust
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under 6,000 barrels were rel eased.
HEARI NG OFFI CER ORTH: Thank you very nuch.
Al right. Any reason not to excuse
M. Powel | ?
Thank you very nmuch, M. Powell
Take a 15-m nute break. That brings us
back at 3:05. And | believe we m ght be hearing from
Ms. Mar ks next.
(Recess held from2:50 to 3:05 p.m)
HEARI NG OFFI CER ORTH: | believe now we turn
to the State Land Office for M. Mwore and Ms. MarKks.
M. Mbore.
MR, MOORE: Thank you, Madam Heari ng
Exam ner. (Good afternoon, Madam Heari ng Exam ner and
Menmbers of the Conmi ssion. M nanme is Richard More.
"' mrepresenting the conm ssioner of public |ands and
the State Land Ofice. | just have a short opening
statenment before we proceed to the direct testinony
of Ms. Marks.
OPENI NG STATEMENT BY MR. MOORE
The comm ssi oner, through the State Land
Office, manages mllions of acres of state-owned |and
across the state as state trust land. There are over
5,000 active oil and gas | eases on that state trust

| and, with tens of thousands of oil and gas wells on
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those state oil and gas | eases.
VWil e the conm ssioner and State Land
Ofice regulate the |l eases to state trust |and, the
conm ssioner and State Land Office do not directly
regul ate wells or the transfer of operator-ship of
wel | s and as such, the conmm ssioner and State Land
O fice have entered into this proceeding to provide
support to the applicants and their proposed
amendnents to the regul ations at issue and provide
the limted testinmony of Allison Marks, the director
of the G1l, Gas and Mnerals Division of the State
Land Office, with limted clarifying edits.
And so with that, | would turn to

Ms. Marks' testinony.

HEARI NG OFFI CER ORTH: Okay. Thank you. S
Ms. Marks on the platfornf

THE WTNESS: | am

HEARI NG OFFI CER ORTH: Hello. Let's get you
pi nned here.

THE WTNESS: |'m okay with not being
pi nned.

HEARI NG OFFI CER ORTH: All right. Wuld you
spell your first and |last nane for the transcript,
pl ease.

THE W TNESS: Sure. A-L-L-1-S-O-N. Last
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name, Marks. MA-R-K-S.
HEARI NG OFFI CER ORTH: Do swear or affirmto
tell the truth?
THE W TNESS: | do.
HEARI NG OFFI CER ORTH: Thank you.
Go ahead, M. Moore.
MR. MOORE: Thank you, Madam Heari ng
Exam ner.
ALLI SON MARKS,
having first been duly sworn, testified as follows:
DI RECT EXAM NATI ON
BY MR. MOORE:

Q M. Marks, | know you just said your nane,
but could you state your name and your position at the
State Land O fice?

A. Sure. Allison Marks. |1'mthe director of
the O1l, Gas and Mnerals Division at the State Land
O fice.

Q And did you prepare witten direct testinony
that was attached to the comm ssi oner of public
| ands' prehearing statenment in this matter?

A | did.

Q And are there any corrections or
clarifications that you would |like to make to that

direct testinony?
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A. There are.

Q If you could go through the corrections and
clarifications that you would |ike to make.

A. So there's a typographical error where
there's a reference on -- | believe, let's see, it's
on page 3 of the submttal under direct testinony of
Al'lison Marks. It references 19.15.12.13B, and that
shoul d be referenced to 19.15.25.13B. So the 25
shoul d repl ace the 12.

And 1'd also like to make -- to work on
two points of clarification. Under 19.15.9.8C(5), the
current proposed application, if | tracked everything
correctly, because there are a | ot of applications, |
feel like, and we're pretty understaffed and | was
doi ng other work this whole tine, but it lists limted
partnerships, and it would be nmore inclusive to |i st
both limted partnerships and limted liability
limted partnerships. And that would seemto align
with 54-2A-108 of NMSA.

If you don't mnd nme for a second,
54-2A- 108 of New Mexico Statutes Annotated says, "The
nane of a limted partnership may contain the nane of
any partner because each partnership that is formed
pursuant to the Uniform Revised Limted Partnership

Act or that elects to be governed by that act shall be
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alimted liability limted partnership. The nane of
such limted liability limted partnership shal
contain the phrase limted liability limted
partnership or the abbreviation LLLP or L.L.L.P.,
peri od, and shall not contain the abbreviation LP or
L. P.

And then Subpart B says, "Subject to the
provi sions of Subsection F of this section, the nane
of a foreign |[imted partnership that is not a limted
liability limted partnership shall contain the phrase
limted partnership,” and that goes on.

So that is the suggestion to include the
point limted liability and |imted partnership.
There's a little bit of anmbiguity under this statute
54-2A-102, so | think it's better to be nore inclusive
t han under-inclusive and erase any sort of anbiguity
under that |aw.

And then, since submtting ny direct

testinmony, | noted the definition of "approved
t enmporary abandonnent,"” along with -- | hadn't seen
this at the tinme -- there's a definition of "expired

t emporary abandonment” includes the words in the
definition of, "A well status of inactive.” And it
may be better to elimnate that phrasing and insert a

time period of non-production since OCD doesn't

Page 210

Veritext Lega Solutions
Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com



© 00 N oo o b~ wWw N

O T N R R N T
o A~ W N P O © 00 N O 0o M W N +—, O

actually have a well status of inactive on its OCD
permtting page. And in particular, with expired
t enporary abandonnment, this could cause great
conf usi on.
At the land office, we are al ways
| ooking to see if a lease is in good standing. So
when we ook in OCD permitting, there's not actually a
wel |l status of inactive. A well can be in the status
of active for ten years, but it hasn't -- it wll say
active, but the well has actually been not producing
for ten years and it will say "active." So | think
that's just a better -- it would be better in the rule
to actually put a tine period.
That is it M. Moore.

Q Thank you. And is your direct testinony,
i ncluding the corrections and clarifications that you
just went through, true and correct to the best of
your know edge.

A It is.

Q And do you adopt your direct testinony,
I ncluding the corrections and clarifications you just
went t hrough?

A. | do.

MR. MOORE: At this point, Madam Hearing

Exam ner, the conmm ssioner would nove to admt
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Ms. Mark's testinony as attached to the
conm ssioner's prehearing statenent into this matter.

HEARI NG OFFI CER ORTH:  Al'l right. "I
pause for a nonent in the event there are any
objections. Thank you. It's admtted.

(Admitted: NM SLO Exhi bit
Mar ks Direct Testinony.)

MR. MOORE: And rather than have Ms. Marks
provide a further oral summary of her testinony, we
woul d submit her testinony inclusive of her
corrections and clarifications just nade and al |l ow
cross-exam nation should the parties request.

HEARI NG OFFI CER ORTH: Thank you, M. Nbore.

M. Cloutier, do you have questions of
Ms. Marks?

MR. CLOQUTIER: Very few questions, Madam
Hearing O ficer.

CROSS- EXAM NATI ON
BY MR. CLOUTI ER:

Q Good afternoon, Ms. Marks. As you know, |I'm
Andrew Cl outier of Hi nkle, Shanor and |I'mrepresenting
| PANM here today. |'ve coordinated with other
I ndustry counsel and we had a few questions for you,
and | was the one who drew the straw.

In 2018, you were the deputy director of
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the G| Conservation Division and you testified to the
Conmm ssi on about the contents of the financi al
assurances rul emaki ng that was proposed at the tine,
correct?

A. That's correct.

Q And you gave truthful testinony that was
accurate to the best of your know edge at the tinme?

A. That's correct.

Q The comm ssioner and the State Land O fice
has recently announced sonme -- | don't want to
m scharacterize it, but exam ning State Land O fice
bond requirenents and there are sone |istening
sessions or public neetings on that schedul ed for
m d- Novenmber. Did | get that correct?

A. I can't -- | know the question is about sone
nmeet i ngs. But if it's m d-Novenber, that sounds about
right. | knowit's at the end of this year. |[|'m not
probably the best point person on the bonding rule
public coment.

Q You gave ne the information | was | ooking
for. | apologize for being so precise about the dates
of the public neeting.

s it possible that the comm ssioner may
adopt rul es concerning bonding of state | eases that if

this rul emaki ng were adopted would result in double
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bondi ng?

A. | believe that the comm ssioner is |ooking
at bonding state | eases as well as to make sure
t here's adequate bonding for |and office | eases.

Q And | ast question, has the |and office mde
any review or analysis of the potential economc
effects of this proposed rul emaki ng?

A. Not that |I'm aware of.

Q Right.

MR, MOORE: Ms. Marks, thank you for your
time and appreciate your public service.

HEARI NG OFFI CER ORTH: Thank you,
M. Cloutier.

M. Suazo?

MR. SUAZO. Yes, just a couple of questions

Madam Hearing O ficer.
CROSS- EXAM NATI ON

BY MR. SUAZCO

Q M. Marks, good afternoon. How are you?

A. I'"'mdoing well. Thank you.

Q Excellent. | just wanted to clarify the
question that M. Cloutier asked you, because he
covered nost of the questions that | had for you. And
| just wanted to confirmthat | guess the proposal for

t he bonding fromthe land office is on a | ease-w de
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basis; is that correct?

A. Okay. So | don't -- | don't want to
m sstate anything regarding the bonding rule. | did
not brush up on the bonding rule in preparation for
this. So | believe -- the proposed bonding rule. |'m
sorry.

| believe the land office is |ooking at

bondi ng for individual |eases. | believe that is
correct. Do you want to re-state your question? |'m
sorry.

Q Sure. And | wasn't trying to trick you,
just wanted to confirm And the reason why | wanted
that clarification is just so the Conmm ssion could be
cogni zant of the fact that there's a potenti al
proposal from SLO that is | ease-wi de, whereas, in this
proceedi ng, we're | ooking at individual well types of
bondi ng?

| s that your understandi ng generally?

A. In general, yes. The land office is |ooking
at a new bonding rule that woul d cover |eases that
| essees have with the |land office.

Q OCkay.

A. Ol and gas | eases.

Q And | understand that, you know, all this

stuff is, you know, subject to change. But | did just
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want to, | guess, ask you whether that could result in
doubl e bonding if SLO and the Comm ssion don't kind of
assess the inpact of these bondi ng proposals. |Is that
fair?

A. The -- | would say that -- again, | have to
reread the SLO proposal again, but | know that part of
it has to do with the nunmber of wells on a | ease. And
so, again, |'d have to dig deep and reread the |and
of fice proposal on bonding. Again, it's not sonething
that | have spent an enornous anmount of tinme | ooking
at .

Q Understood. Understood. | think that's
under st andabl e, given that they're fairly new
proposals. | think that covers what our initial
concerns are between the two, from SLO and based on
what's in front of the Conmm ssion.

MR. SUAZO. So, Ms. Marks, is always, always
a pleasure to listen to you testify and really
appreci ate your tine.
THE W TNESS: Thank you, M. Suazo.
HEARI NG OFFI CER ORTH: Thank you, M. Suazo.
M. Sayer, do you have questions of
Ms. Marks? No? All right.
M. Rankin, do you have questions of

Ms. Marks?
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MR. RANKIN: | do not have questions of
Ms. Marks.
Thank you for your tinme, Ms. Marks. No
questions on behal f of Oxy.
HEARI NG OFFI CER ORTH: Thank you.
M. Maxwel |, do you have questions of
Ms. Marks?
MR. MAXVEELL: No questions, your Honor.
Thank you.
HEARI NG OFFI CER ORTH: Thank you.
Ms. Nanasi, |'mnot sure if you're with
us on the platform No?
M. Tremaine, do you have questions of
Ms. Marks?
MR. TREMAINE: | have two, | believe.
CROSS- EXAM NATI ON
BY MR, TREMAI NE:
Q Good afternoon, Ms. Marks. |'m Jesse
Tremai ne, representing the O 1 Conservation Division.

Ms. Marks, are you aware of

circunst ances where operators of wells on state | eases

report extrenely | ow vol unes of production, having the

effect of those wells not triggering inactive well
pl uggi ng under OCD s current rules?

A. I'"msorry, but can you break that up into
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mul ti pl e questions?

Q Are you aware of circunstances where
operators, operating on state | eases, report very |ow
vol umes of production on their wells?

A. Yes.

Q GCkay. And do you agree that such | ow
reported production prevents those wells fromfalling

into i nactive status under OCD s current rul es?

A Well, | don't -- | don't believe there's an
I nactive -- well, are you saying under 5.9?

Q Yes 25.8 and 5.9. | understand that they're
t he actual well status and OCD permtting will remain

active, but let nme rephrase.

So if an operator reports 1 MCF of gas
in the previous 12 nonths, do you agree that that well
will not fall onto the quote, unquote, inactive wel
list?

A. Under 5.9, yes, that's correct.

Q And in that, case do you agree that that
wel | woul d not have to be plugged under 19.15.25.8?

A. That is correct under 25.8. Now, the |and
office itself may take different neasures because
there's a paying quantities determ nation that the
| and of fice may assess under the | ease. So under our

accountability enforcenment program we've been taking
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ot her means to ask operators to plug wells.

But yes, under 25.8 and 5.9, that is
correct under OCD s rul es.

Q Existing rules, right. Thank you. So ny
question to you is, in that circunmstance where an
operator is reporting an extrenely | ow anmount of
production and it's on a state |ease, but yet that
operator remai ns quote, unquote, in conpliance with
OCD, does that fact pattern have a potential inpact on
SLO s interest in the beneficial use of state
m neral s?

A Well, as | -- as | noted, you know, we
have -- our | eases say that a | ease has to be in
payi ng quantities. So we do a paying quantities
determ nation and we will send out paying quantities
|l etters to operators at times.

It's nmore difficult, I would argue, that
operators sonetines try to -- sonetines we will see
operators backdate production after we send out a
no- production letter, and then they backdate
production to falsely report production, which is an
I ssue. We then don't accept that production fromthe
| and office side, which is a whole other set of
| ssues.

But if they're just reporting like 1 MCF
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or -- like 1 MCF, if it's in a comwell, for exanple,
that won't hold, that won't hold the com Because if
there's a nore than 60-day break in production on a
comwell, that will -- the comw || termnate on its
own. There's a whole set of factors related to the

| and on the | and office side.

O like one barrel after six -- if after
60 days, then there's a break in production, after 60
days that comwould term nate and then the | ease --
the underlying | ease would termnate. So there's a
| ot of factors.

If it's just a vertical -- if there's
one vertical well holding the | ease that had one
barrel that would -- again, that -- that you have to
| ook at the | ease terns, but that would not hold a
| ease for a year either, because the | ease woul d have
had a break in -- or you have to have a certain anpunt
of production to hold the underlying |ease.

MR. TREMAI NE: Okay. Thank you, Ms. Marks.
No further questions.
HEARI NG OFFI CER ORTH: Okay. Thank you.

Ms. Fox, do you have questions?

MR. TISDEL: Thank you, Madam Heari ng
O ficer just a few questions.

CROSS- EXAM NATI ON

Page 220

Veritext Lega Solutions
Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com



© 00 N oo o b~ wWw N

O T N R R N T
o A~ W N P O © 00 N O 0o M W N +—, O

BY MR, TI SDEL.:

Q Good afternoon, Ms. Marks. M nane is Kyle
Tisdel. I'man attorney with the Western
Envi ronnmental Law Center and represent the applicants
in this matter. Thank you for your testinony today.

I n your direct testinony, you state that
the comm ssioner strongly supports the proposed rule
anendnents; is that correct?

A. That's correct.

Q And that's upon a full review of the rule
t hat has been proposed and that is the subject of this
rul emaki ng?

A I've -- | did not review the entire rule. |
only reviewed the portions related to well transfers.

Q But the conm ssioner strongly supports the
entirety of the proposed rule, or just --

A. | believe that's correct.

Q Okay. Wonderful. Thank you.

The State Land Office has had trenmendous
success in its accountability and enforcenment program
for plugging wells. Is that true?

A. That's correct.
Q Would you, please, yeah, just describe that
programa little bit for us.

A. Sure. So under the accountability and
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enforcement program the land office has -- | believe
to date, we've had 746 wells plugged and abandoned,

and that is by asking the | essees of operators to make

sure on the -- on the | eases, the | eases that we have
I ssued, to make sure those operators have -- make sure
t he operators on those |eases -- sorry. | apol ogize.

For exanmple, if we issue a lease to
sonmebody, we will make sure that the | essee of record
goes after whonever they have parsed out certain debt
severances to or soneone they -- they have maybe an
override, but they have all owed another person to be
an operator record on that | ease.

Then we will pursue that | essee of
record to P&A that well, but that is no | onger active
i n producing. Say an operator has left the state, it
has beconme insolvent, filed for bankruptcy, it's
just -- or in another case, for exanple, they've
created a huge environnental ness, we wll pursue the
| essee of record to clean up those nesses.

We've filed, | believe, 38 -- 38 cases
t hat have been filed, we've resolved 18 of those. A
| ot of these can be resolved without filing a | awsuit,

and there's a | ot of good operators that we work wth.

But a | ot of the operator -- or sorry, | said
operator -- good operators, we work with good
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operators, but they're also | essees, a |lot of those
| essees have stepped up and actually plugged and
abandoned the not so great operators' wells on those
| eases.

Q Thank you. 746 wells is a lot. Over how
many - -

A. In addition to those, I'"'msorry, we also do
| ease assignnent reviews within nmy Division. So in
addition to those 746 under the accountability and
enf orcenent program we al so get a nunber of kind of
nore very poor performng wells. W get those plugged
separate fromthe accountability and enforcenent
program

So we'll get spills cleaned up and wells
pl ugged under the unit review process or just the
| ease assignnent review process. So that's in
addition to wells that have been plugged or sites
cl eaned up vis-a-vis the accountability and
enf orcement program

Q Over how nmany years would you say that the
746 wel |l s that have been plugged, over how many years
has that program been in operation to get those wells
pl ugged?

A. Either four or five years.

Q And the relationship between the State Land
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Ofice, | think you spoke to this earlier, the
relationship is sonewhat unique in that those

enf orcenent matters are going to the | essee rather
t han just the operators; is that correct?

A. Yes. Oten we'll reach out to the | essee of
record, and sonetines we reach out to the operator, as
well. But yes, we reach out to the | essee of record
because obviously we have a contract, a lease is a
contract. So we will reach out to the | essee of
record and say, "Here's an outstanding liability on
your | ease."

Q And so those 746 wells, are those all wells
t hat were not producing for sonme period of time before
t he enforcenent action was taken?

A. So | don't want to just say a definitive
yes, that they were not all -- not producing, but nore
than likely the answer is yes. But a lot of them
coul d have been very poor stripper wells or they could
have had, as M. Trenmai ne said, they could have had
one barrel of oil and then they could have had, you
know, a break of five nonths, and then another barrel
of oil, and then they were plugged then.

| do know we had one conpany who was a
| essee of record and then anot her operator had -- you

know, there was a farm agreenent where this operator
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was producing and had a well on that | ease, and then
t he operator was falsifying production records,
submtting themwith OCD, and then that led to this,
| i ke, one barrel and then a break in six nponths and
t hen anot her barrel.

Meanwhi | e, the | essee of record had very
prolific wells on that | ease and so that | ease was
ot herw se being held by great production in | ower
formati ons, but the shallow formation had a -- had at
| east one terrible well on it that needed to be
pl ugged.

Q And then | believe your testinony was in
addition to the accountability and enforcenent
program you also run a | ease assignnment review
program that also catches wells that are
under perform ng?

A. Correct, yeah. So before a -- before a
| ease can be assigned to a new | essee, we make sure
that the lease is in good standing. So that includes
doi ng an environnental review and al so | ooki ng
holistically at the wells on the | ease.

We have to nmake sure that they are
not -- they're not inactive wells, that they're in
conpliance with OCD rules. And then there are other

factors as well to make sure that the |l ease is, quote,
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I n good standing? Yeah, it's under 19.2.100.41, |
bel i eve, of the New Mexico Adm nistrative Code.

Q | don't want to bel abor the point, but on
the | ease assignnent review, that is a process by
which a | ease could be basically reassigned from one
| essee to another |lessee. |Is that what |I'm hearing
fromyour testinony?

A. That's correct. And we also do it for units
as well, so one unit going fromone unit operator to
anot her unit operator.

Q And the intention of that is to basically
have that |ease or unit put into nore productive use
than the prior |lessee; is that correct?

A. | wouldn't necessarily characterize it that
way. So a |ease could go from say, Chevron to
Conoco. And, you know, certain tinmes conpani es do
trades with one another, and so there's various |eases
t hat | eases change hands.

Q GCkay. And | imagine you haven't been
sitting through the entirety of testinony that we've
been going through up to this point.

A. | haven't.

Q No. Okay. There was sone testinony that we
heard earlier about just well plugging that has taken

pl ace over 2024, and there was roughly three
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categories of wells that were plugged in 2024 in that
testi nony.

One category was OCD plugging, the wells
that OCD itself is plugging. Another category of
wells were the wells that operators are plugging
t hensel ves. And then there was a third category that
peopl e were having a hard tinme pinning down, but that
was cal led "forced plugging."”

Are you aware, generally speaking, of

those three categories of wells?

A. I would -- I"'mnot sure -- | nmean, | can
specul ate what the term"forced plugging" neans. |'m
guessing that's when the | and office is asking
sonebody to plug a well. |Is that -- | don't know, so

m ght refresh ne. But |'m guessing.

Q | believe that is correct, | was just
wondering if -- but I'mnot testifying, obviously, in
this case. | was just wondering whether you had any

I nformation that you could help shed |ight on that
category. But thank you so nuch. Yeah.

A. | do know we asked people to plug wells, so
If that is what that is referring to, yes. W do
force conpanies, like | nmentioned earlier. W have

sent out nunerous demand letters, and before we w |
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approve an assi gnnment or certain changing unit
operators or, you know, these certain suits that have
been filed or certain settlenents, we do require
certain | essees of record to make sure certain wells
are plugged. A lot of conpanies have been great to
work with and have plugged those wells.

MR. TISDEL: Great. Thank you so nuch,
Ms. Marks. Those are all the questions that | have.
Thank you.

HEARI NG OFFI CER ORTH:  Thank you,
M. Tisdel.

Conmm ssi oner Anponmah, do you -- oh,

wait, sorry, | forgot to ask. M. Mbore, do you have
any redirect?

MR. MOORE: Just a very |limted hearing,
Madam Hearing Officer. Thank you.

REDI RECT EXAM NATI ON

BY MR. MOORE:

Q M. Marks, your direct testinony in this
case concerns the rules, the rule amendnments at issue
I n the application and not any potential upcom ng
changes to State Land O fice regulations; is that
correct?

A. That's correct.

MR. MOORE: All right. | think that is it
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for

questions of Ms. Marks?

you.

BY COW SSI ONER BLOOM

being here. W put up a firewall at the |and office,
so as | started preparing for this hearing, that was
the first time | saw that the land office was going to

be here as a participant, so thank you.

up sonme things. | think we got off a little bit of a
tangent about the |l and office's bonding efforts. But
you nentioned that the land office bonding effort is

focused on bonding the | ease, correct?

on the nunber of wells on the | ease. Are you sure

about that? It was not ny recollection and | don't

redirect. Thank you, Madam Hearing Exam ner.

HEARI NG OFFI CER ORTH: Thank you, M. Moore.

Comm ssi oner Anmponmah, do you have
COW SSI ONER AMPOVAH: No, | do not. Thank
HEARI NG OFFI CER ORTH: Conmmi ssi oner Bl oom
COW SSI ONER BLOOM  Yes, thank you.

Thank you, Ms. Marks.

EXAM NATI ON

Q Just a couple questions. And thanks for

Well, Ms. Marks, | just wanted to clear

A. | believe it is, yes.

Q Yeah. But | think you said maybe it depends
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believe it to be the case, but I"'mwant to let you
reconsi der that answer?

A. | amnot sure about that, and so | have
not -- | read that quite sone tine ago and | have not

read it again. So | guess that's why | was stunbling

quite a bit through that. So | wll -- 1 wll nove to
stri ke my own answer there, because | do not -- that
Is a -- quite a piece of a rule that | have -- | have

yet to read again. So yes, if the court reporter
woul d strike ny answer, that would be great.

Q Okay. | believe this is nore of an effort
com ng out of the Ofice of General Counsel than it is
your Division, correct?

A. That is very correct.

Q And then, Ms. Mark, you received sone
guestions regardi ng double bonding. | don't know if
you heard testinony today, but | believe M. Powell
answered on cross-exam nation that the |and office
cannot call or take OCD bonds. |Is that your
under st andi ng?

A. Yes. The land office cannot, to the best of
my know edge, demand that OCD pull a bond.

Q And then just to make sure we don't have any
m sunder st andi ngs com ng out of this hearing, under

the land office's proposal under Section E, called
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"Periodi c Adjustnent and Review of Bonding Levels,"
poi nt nunmber 3 says: |In the event that a well bond or
ot her financial assistance on file with the New Mexico
O | Conservation Division would cover operations on a
particular |lease in the Gl and Gas Act and New Mexico
O | Conservation Comm ssion rules are changed to all ow
t he comm ssioner to access such bond or other
financial assurance, the conm ssioner may adj ust
downward the nonetary val ue of the bond required under
this rule by the amobunt of the bond or other financial
assurance on file with the New Mexico O Conservation
Division that is applicable to wells on state trust
| and.
So as | read that, it says that

currently the land office does not believe it can
access OCD bonds, and therefore, we're not seeing
over |l appi ng bonding to this point because the |and
office can't take those bonds. Does that nake sense
to you?

A. I'"'msorry. Wre you reading fromthis
current rule before the Conmm ssion?

Q No. That was the |and office draft for its
own bonding effort.

A. Sorry. Do you want to reread that and then

| can answer it.
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Q I'll withdraw the question. | don't think

it's particularly germane. Well, no, I'msorry. |
will read parts of that again for you.
This is E.3, and it says that: In the

event that a well bond or other financial assurance on
file with the New Mexi co OCD woul d cover operations on
a particular |ease and the G| and Gas Act and
New Mexico O | Conservation Comm ssion rules are
changed to all ow the comm ssioner to access such bond
or other financial assurance, the conm ssioner my
adj ust downward the nonetary val ue of the bond
requi red under this rule.

So |'m hopi ng that again underscores
that the land office cannot call or take OCD bonds.
Agai n, would that be your position?

A. | agree, if the -- with the way -- the way
any rule and statute reads right now, | do not believe
the land office can currently call any OCD bond.

COWM SSI ONER BLOOM  Ckay. Thank you.
And, Madam Hearing O ficer, | don't know
If it would be appropriate, but just for ease of
docunment nmanagenment, would the land office be able to
submt their proposed changes as a red |line?
HEARI NG OFFI CER ORTH: Typically at the end

of a rulemaking, | invite all parties who would I|ike
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to submt kind of a final proposed red |ine or any
written closing argunents to do that.

s there any reason that wouldn't be
appropriate in this case? W'I|l pause to hear from
the petitioners or anyone el se? No?

Al right. Comm ssioner Bloom [|'m not
hearing any objections to that plan, which again is
our usual practice in a conplex rul emaking.

COW SSI ONER BLOOM  Thank you very nuch
Madam Hearing Officer. So | think that'd be hel pful
for managing, | think, a few different versions of
the rule currently. And we've seen a few different
ones conme around, and so having that final subm ssion
fromparties that would wish to submt them | believe
woul d be hel pful.

Ms. Marks, thank you. | don't have any
further questions for your |land office. Thanks for
your tinme.

THE W TNESS: Thank you.
HEARI NG OFFI CER ORTH: Thank you,
Comm ssi oner Bl oom

Chair Chang, do you have questions of

Ms. Marks?
CHAIR CHANG. | do not. Thank you.
HEARI NG OFFI CER ORTH: Al l right. Thank you
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very much, M. Marks.

THE W TNESS: Thank you.

HEARI NG OFFI CER ORTH: We'I| excuse you.

Do we have time here for Oxy's opening
st at ement ?

MR. RANKI N:. Madam Hearing O ficer, thank
you. | actually haven't tinmed nyself on this, but if
t he Comm ssion wants to take a break before public
comment, | would say no. But if we want to go
straight up to public comment, | may be able to
squeeze it in.

HEARI NG OFFI CER ORTH: Yeah, we've only been
going 40 m nutes, so let's squeeze it in. And if you
go a few mnutes after 4:00, that's fine. | only
have four fol ks who asked to offer comment at 4:00
p.m So | think we'll be fine.

OPENI NG STATEMENT BY MR. RANKI N

Thank you, Madam Hearing O ficer. Madam
Hearing O ficer, Comm ssioner Chang, Conm ssioners
Ampomah and Bl oom thank you very nuch for
consi deration of Oxy's presentation of its case and
consideration of its post nodifications to the rules
subm tted by applicants.

Oxy supports reasonabl e targeted and

adm nistratively efficient and effective regul ati ons
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governing financial assurance requirenents for
operators of well and gas wells in the state that
make sufficient funds available to the Division to
cover the plugging of wells on state or fee lands in
t he event an operator becones insolvent. But the
regul ati ons should narromy focus on the operators
and operations nost at risk of orphaning wells and
stay within the |legislative grant of authority.

Section 70-2-14 of the G| and Gas Act
aut horizes the G| Conservation Division and
Comm ssion to require operators in New Mexico to
provide financial assurance for plugging wells on
state and fee lands. Subsection A of that statute
sets out the reach and Iimts of the authority.

But rather than stay within the scope of
the framework, the proposed rule, while wel
I ntended, strains the | anguage of the statute beyond
br eaki ng and beyond what the | egislature intended or
aut horized. That puts the rule as proposed at risk
of being challenged and overturned and because the
proposed rul e steps outside the confines of the
statutory framework, increases the chances of
uni nt ended adverse consequences proliferating if it
I s adopted wi thout nodification.

The statute sets out two mandat es t hat
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are ignored and violated, in our view, of the
proposed rule. First, the statute requires and
provi des for operators to have the option for
one-wel | financial assurance or to el ect bl anket
financi al assurance capped at $250, 000.

Second, it authorizes increased
financial assurance through one-well bonds only after
a well has been held in tenporarily abandoned st atus
for nore than two years.

Oxy does not object to applicant's
proposed increase of the financial assurance required
for active or inactive wells. However, applicant's
proposal to create a new category of financi al
assurance for what it deens as marginal wells and
mar gi nal operators exceeds the statutory restrictions
under the statute.

Applicant's further efforts to renove
the two-year period provided for under the statute
for wells in tenporarily abandoned status, while
allowing themto remain under an operator's active
bl anket financial assurance is also inproper.

Applicants seek to create a new
financial assurance category for what it defines as
mar gi nal wells by inmposing a new category or new

requi renment for these active producing wells that
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renoves them fromthe $250, 000 bl anket fi nanci al
assurance option provided under the statute and
requires instead a one-well financial assurance of
$150, 000 for each well.

Applicants also seek to create a new
category for marginal operators that would require
operators with nore than 15 percent of their marginal
or inactive wells in their portfolio to pay a
one-wel | financial assurance of $150, 000, not just
for each marginal well, but for each of its other
active producing wells, even though those active and
producing wells do not neet the rules definition for
a margi nal well.

That, in our view, is regulatory
overreach and not targeted towards the wells and
operators that the Division says are the problem

It's also contrary to the plain | anguage
of the statute in the legislature's intent. And we
know this by reviewing the statute's history.

Section 70-2-14A has been periodically nodified by
the legislature with the nost recent anmendnents in
2015 and 2018.

The 2015 anendnent created a category of

financial assurance for tenporarily abandonnent

status wells, and authorizes a new category of
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financial assurance to exceed $50,000. At the tine
of the 2015 amendnent, before the $250,000 cap was
set, the statute did not allow financial assurance to
exceed $50,000, that was the limt. But this 2015
anmendnent, therefore, specifically authorizes
financial assurance for tenporarily abandonnent
status wells to exceed the general statutory cap of
$50, 000.

Then in 2018, the | egislature increased
the general statutory restriction on financial
assurance by a factor of five from $50,000 to
$250, 000. Accordingly, the statute today instructs
that an operator is authorized to elect a bl anket
pl uggi ng financial assurance that cannot exceed
$250, 000. The bl anket pluggi ng financial assurance
for tenporarily abandonment status wells nust exceed
$50, 000. And one-wel | plugging financial assurance
Is authorized for a well that has been held in
tenmporarily abandonnment status for nore than two
years. But an operator has the option to place these
wel I's under a bl anket financial assurance.

Applicant's proposed financial assurance
for active wells recognizes and remains within the
$250, 000 statutory cap that the legislature

est abl i shed back in 2018. However, in an effort to
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wor k around that statutory restriction for its
proposed new category of financial assurance
addressing active marginal wells, the applicants
asked the Commi ssion to define a marginal well,
renove the active wells fromthe $250, 000 fi nanci al
cap, require a one-well plugging financial assurance
in the amunt of $150,000 for each of these active
mar gi nal wells, and if over 50 percent of an
operator's portfolio is considered to be marginal or
I nactive or a conbination, then the operator is being
required to provide financial assurance of $150, 000
not just for each marginal well, but for each of its
wells overall, including wells that are not defined
as margi nal

Unlike in 2015 when the | egislature
created the financial blanket bond for tenporarily
abandonnment status wells that expressly authorized
the category of financial assurance to exceed the
statutory cap, the |egislature has not taken any
steps to authorize the Conm ssion to exceed the cap
for active marginal wells or any other category of
financial assurance. The |egislature also has not
aut hori zed the Commi ssion to renpve active producing
wells fromthe $250,000 cap that's in place, nor they

authorized themto require -- the Conm ssion to
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requi re one-well financial assurance for each of
t hese active producing wells.

| nstead, the legislature has limted the
one-wel | financial assurance authority to a well that
has been held in a tenporarily abandonnent status for
nore than two years. |If, as applicants suggest, the
Comm ssi on can al ways require one-well financial
assurance for any category of well, then the $250, 000
financial assurance restriction that's been in place
and the specific one-well financial assurance
aut hori zed set forth under the statute have no
meani ng and are rendered superfl uous.

And as noted in the statenent filed by
Oxy wtness Tiffany Wallace, any concerns with
mar gi nal wells can be addressed by the presunption of
t he no-beneficial-use provision that's proposed by
appl i cants.

As proposed, a notice of no benefici al
use is triggered if in a consecutive 12-nonth period
the well is not produced at | east 90 days and has not
produced 90 barrels of oil equivalent. That
provision is narrow and targeted and all ows the
Division to take action agai nst specific operators
for specific wells that are at risk of truly being

or phaned and to do so early in the process of
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abandonnment, just as the Division says it needs to be
able to do.

Now, this presunption and the subsequent
noti ce required and response required by the
provi si on addresses any concerns with marginal wells
wi t hout running afoul of the statutory limts.

We' Il tal k about inactive wells real
qui ck. Oxy does not object to applicant's proposal
to increase the financial assurance for inactive
well's. However, the proposed change to inactive wel
financial assurance do not conply with the financi al
assurance statute. The current financial assurance
rule conplies with the statute and recogni zes t hat
I ncreased financial assurance applies only to any
wel | that has been held in tenporarily abandoned
status for nore than two years.

I n adopting this rule back in 2005, the
Comm ssi on recogni zed that the statutory restriction
is in place which rests on the fact that a well in
approved TA status has been vetted by the Division,

I ncluding a review of the condition of its casing and
cenent and can therefore remain covered under the
statutory bl anket bond of $250,000 at |east for the
first two years.

Applicant's proposed changes i nstead
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requires increased financial assurance for wells in
| nproved tenporary abandoned status i nmmedi ately, as
soon as they're put into that status. Now, this
constitutes, in our view, the legislative directive
allowing wells in approved TA status to remain under
t he $250,000 cap for at least the first two wells --
two years. Forgive ne.

On to operator certification and
registration. Oxy supports the rule revisions that
are designed, in our view, to determ ne whether new
operators seeking authority to operate in the state
and existing operators |ooking to acquire new assets
I n New Mexi co do not have a history of financial
assurance forfeitures in other states. As noted in
the statement of Oxy's witness, Tiffany Wall ace, Oxy
has proposed nodifications to the operator
regi stration and change of operator provisions that
are designed to provide a certification that can be
met by |l arge operators with diverse portfolios in
mul tiple states.

These proposed nodifications are
efficient, adm nistratively efficient, and they
provide the Division with information to gauge
whet her an operator has had difficulty nmeeting

financial obligations in other states.
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And we understand the applicants in the
Di vi si on have accepted Oxy's consi derati ons and
proposal, and we're grateful for that consideration.

On the presunption of no beneficial use,
Oxy supports the proposal as presented. And as
expl ai ned by Oxy's wtness, Tiffany Wallace, Oxy has
proposed only a few nodifications designed, in our
view, to avoid unnecessary mandatory subm ssi ons of
categories of information that are repetitive or may
not fit a particular circunstance, giving OCD
di scretion to request subm ssion of rel evant
docunments only.

On the anmendnents to the TA status
wells, Oxy supports reasonable and adm nistratively
efficient regul ati ons governing the placenent of
wells in TA status, but strongly urges the Comm ssion
to ensure that the Division retains discretion to
approve TA status for additional discrete periods,
such as five-year increnents, based on reasonabl e and
rel evant information to support the request.

Oxy proposes to retain nuch of
applicant's proposals for what is required for the
initial TA approval, but proposes nodifications to
all ow the Division approvals for additional TA

peri ods, as we've discussed.
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As to the adjudicatory requirenents for
TAs going beyond the initial extension period
requiring those to go to hearing, Oxy proposes that
all TA extension requests go to the Division --
applicants propose that all the TA extension requests
beyond the first one go to the Division hearing, and
that any interested party be allowed to intervene to
partici pate.

As noted by Oxy's witness, Tiffany
Wal | ace, in her testinony, the Division's current
dockets for adjudicatory hearings are at capacity.
There's no adm nistrative reason to further burden
t he docket with requests for extensions of an
approved tenporary abandonnent status; simlar to the
request to elimnate the requirenent that an
I nterested party denonstrate standing first to
i ntervene in an adjudicatory hearing is unnecessary,
| nappropriate and, in our view, will further burden
the Division's cromded heari ng docket.

Wth that, let nme just give you a quick
overview of our witnesses. Oxy has two w tnesses who
have presented both direct and rebuttal testinony.
First is Tiffany Wallace. Ms. Wallace has previously
testified before the Comm ssion on rul emaki ng i ssues

in her capacity as the deputy director of the
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Di vision previously. She currently manages policy
and external affairs for Oxy in the | ower 48 states,
i ncl udi ng New Mexi co, and has had several engineering
and | eadership positions in the oil and gas industry
for 20 years before she joined the Division in 2020.

Prior to joining the Division, she was
t he devel opnment director for Marathon, overseeing oi
and gas assets in the Delaware Basin in New Mexico.
And her responsibilities include overseeing nore than
100 enpl oyees on subsurface geosci ence, reservoir
engi neeri ng, and planni ng-type support groups,

I ncl udi ng producti on, engineering and operations and
regul atory.

And her direct testinony provides an
overvi ew of Oxy's recommended nodifications and
provi des reasons for the requested changes. Her
rebuttal testinony responds to specific assertions
that marginal wells hold little value other than to
hold a | ease by providing case studies of specific
wells that would qualify as margi nal under the
definition of the proposed rule that Oxy was able to
return to i nproved production, denonstrating their
value. She will have a short surrebuttal as well.

Second witness is Ms. Kelly Montgonery.

She has a bachel or of science in nmechani cal
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engi neering and is a registered professional engineer
in Texas. She serves as Oxy's regul atory manager for
the Perm an Basin for nore than ten years and has
testified before the Comm ssion on new and expanded
enhanced wel | -recovery projects, and is famliar with
the Division's regulatory process.

She's currently Oxy's vice president for
air prograns and has a BS as well in nmechani cal
engi neering and is a registered professional engineer
in Texas. | think | said that already.

Her direct rebuttal testinony is focused
on a narrow i ssue of the rules changes to the TA
status, approvals and extensions, and the inpacts
potentially on Oxy's enhanced oil recovery program
whi ch covers nore than 15,000 acres and invol ves nore
than 500 wells that have been or will be converted
over tinme to injection, producing wells or nonitoring
wells. She explains that EOR projects are sensitive
to econom cs and benefit froma |arge inventory of
wells for use as injectors, producers, or nonitoring
wells in the future.

This testinony in conbination highlights
the risks that this proposed rule poses for causing
waste and inpairing correlative rights, and we

appreciate your attention to Oxy's testinony today.
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Thank you.

HEARI NG OFFI CER ORTH:  Thank you,
M. Rankin.

Sheila, do we have our interpreter on

t he pl atfornf

MS. APODACA: |'m not seeing her on here
yet, and | have the conpany contacting her to see if
maybe she signed in under a different nanme or
sonet hing, but | haven't heard from her

HEARI NG OFFI CER ORTH: All right. Let ne
just ask, if you are our interpreter for public
comment today and you're on the platform please
rai se your virtual hand. No?

Okay. Let's see here. | think, first,
while we wait for the interpreter to arrive, |']l
invite those who are not requesting interpretation
bet ween Spani sh and English or English in Spanish. |
have four nanmes on the sheet.

Just a few things about public comrent.
Il will ask you to spell your first and | ast nane for
the transcript. | will ask you, pursuant to
Comm ssion rules, to swear or affirmthat you w ||
tell the truth, and I will ask you to keep your
comments verbally to three m nutes.

I f you have nore to say than can fit in
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that tinme, please submt your coments in witing to
Sheil a Apodaca, the Conmm ssion clerk.

So | see a GR raising their hand,
Sheila. This is a G ovanna Rossi .

Ms. Rossi, can you unnute yoursel f?

MS. ROSSI: Yes. Thank you. | was raising
my hand just to give public comments. |'m not an
I nterpreter.

HEARI NG OFFI CER ORTH: No, that's fine. | f
you don't require an interpreter, |I'm happy to take
your conmment now? Wbuld you spell your first
sentence | ast nane for the transcript.

MS. ROSSI: Yes. G ovanna, Rossi,
GI-OGV-A-N-N-A ROS-S-1I.

HEARI NG OFFI CER ORTH: Do you swear or
affirmto tell the truth?

MS. ROSSI: | do.

HEARI NG OFFI CER ORTH: Go ahead.

MS. ROSSI : Good afternoon, Chair and
Conm ssi oners. My name is G ovanna Rossi, and |I'm
speaki ng on behalf of Monms Clean Air Force and
t housands of New Mexico parents who want clean air,
safe water and a healthy future for our children.
Mons Cl ean Air Force has over 20,000 nmenbers right

here in New Mexico and over 1.6 mllion nmenbers

Page 248

Veritext Lega Solutions

Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com




© 00 N oo o b~ W N P

N T T N N T e e e R R R N T e
o A W N P O © 0O N O 0o~ W N +—» O

nati onw de.

New Mexico has a pollution problem W
have nore than 62,000 oil and gas operations
rel easi ng hundreds of mllions of pounds of nethane
and ot her harnful air pollutants each year. This
Isn't abstract, it's personal. |I'ma nomof two
t eenagers who | ove the outdoors. On hot summer days
when ozone pollution from nearby oil and gas
operations mxes with the heat, ny daughter cones
home coughing, with burning eyes and headaches. CQur
doctor told us to keep her indoors on bad air days.

But chil dhood shoul dn't nmean checki ng
the air quality before going outside. No parent
shoul d have to choose between fresh air and their
child' s health. That's why this rule matters. These
out dated bondi ng rul es have all owed oil and gas
corporations to drill wells across our state while
posting only a fraction of the true cleanup cost.

The | egi sl ative finance conmttee found
it costs an average of $163,000 to plug a well, and
some cost over $700,000. Yet because of |ow bond
anmopunts, taxpayers have al ready spent over $100
mllion cleaning up abandoned wells with as much as
$1.6 billion nore still unfunded.

Beyond the dollars, these abandoned
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wel | s | eak nethane and toxic chemcals into our air
and water, putting communities, especially rural and
tribal famlies, at risk.

The good news is New Mexicans
overwhel m ngly support fixing this. Nearly nine in
ten voters, say oil and gas corporations should pay
the full cost of cleanup. Even our own State Land
O fice and Ol Conservation Division support the
proposed rul e changes.

Here's the bottomline: [If you dril
it, you should clean it up a hundred percent of the
time. This is our opportunity to align policy with
common sense and protect both our children's health
and our state's future. Please vote to adopt
stronger bondi ng and cl eanup rul es because no
corporation's profit should conme before a child's
right to breathe clean air and grow up healt hy.

Thank you very nuch.

HEARI NG OFFI CER ORTH: Thank you, Ms. Rossi.

Sheila, can we nove to Patricia Sheely?

Ms. Sheely, can you unnute yourself?
Can you hear nme? You should have the necessary
perm ssi on.

Okay. She may have stepped away or be

chal | enged by the unnute feature.
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Let's see who's next. M tchel
Kr akauskas.

MR. KRASKAUSKAS: Good afternoon, Madam
Exam ner.

HEARI NG OFFI CER ORTH: Hel l o, would you
spell your first and | ast name, please?

MR. KRAKAUSKAS: MW nane is Mtch
Krakauskas, MI-T-C-H Last nane is
K- R- A- K- A- U- S- K- A- S.

HEARI NG OFFI CER ORTH. Do swear or affirmto
tell the truth?

MR. KRAKAUSKAS: | do.

HEARI NG OFFI CER ORTH: Thank you. Go ahead.

MR. KRAKAUSKAS: | work for a small
fam | y-owned operating conpany in southeast
New Mexi co, and | have serious concerns that this
rule will run every small independent operator out of
our state.

The extrene bonding requirenments will
force conpanies to waste capital by putting up cash
bonds rather than using that capital to continue to
grow and develop mnerals to the benefit of the state
and the m neral resource. The proposed overreach of
this rule, allowng for the state to single-handedly

approve or deny the transfer of wells,
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di sproportionately affects the small producers, nmany
of which are based in New Mexico. These are the
conpani es that spend noney in our conmunities,
support | ocal charities and events, and support

t housands of famlies that call this state hone.

The adoption of this rule, on top of all
the other overregulation of our industry in recent
years, wll force many of these famlies to nove out
of the state or find new fornms of enploynent,

i ncluding me and ny famly.

| strongly encourage the Conm ssion to
consider dismssing this rule change. Thank you.

HEARI NG OFFI CER ORTH: Thank you,

M. Krakauskas.

Let's see. Move to Arthur Harrington.
Can you unnute yourself, M. Harrington? Wuld you
spell your first and |last nanme for the transcript,
pl ease.

MR. HARRI NGTON: My first nanme is Arthur,
A-R-T-H-U-R M last nane is Harrington,
HARRI-E-GT-ON.

HEARI NG OFFI CER ORTH: Do swear or affirmto
tell the truth?

MR. HARRI NGTON: Yes, ma'am | do.

HEARI NG OFFI CER ORTH: Thank you. Go ahead.
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MR. HARRI NGTON: Okay. So ny nanme is Arthur
Harrington. | lived in Frenont, California from 1976
to 2018. | was a union carpenter in California in

the Frenont Bay area, and | made a living, a good

living, and | retired in 2018. | nmoved to the Md
Vall ey Airpark in Los Lunas, New Mexico, and | |ike
it here. | really like it here.

Okay. It's nmy opinion that gas and oil
Is very inportant. Wthout it, this place will have
a hard tinme. And |I've seen firsthand what
overregul ation does. It's just a thing -- as a
busi ness partner, | saw it just gets passed on to the
consuner. That would be the residents and the people
that live here with ne.

And | think that it's very inportant to
be careful, because |I've seen what happened where |
used to live. And it's sad.

And | thank you very nuch for
considering this, nmy interpretation of what |'ve
seen. And | hope that it helps the gas and oil
I ndustry here.

HEARI NG OFFI CER ORTH: Thank you,
M . Harrington.
We'l|l go back to Ms. Sheely.

Ms. Sheely, can you unnute yourself?
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Al right. Do we have anyone el se on
the platforn? Let's see.

HJ, Hal ey Jones. Hello, would you spell
your first and last nane for the transcript, please.

MS. JONES: Yes. Hal ey, H-A-L-E-Y, Jones,
J-O N-E-S.

HEARI NG OFFI CER ORTH: Thank you. Do you
swear or affirmto tell the truth?

M5. JONES: | do.

HEARI NG OFFI CER ORTH: Thank you. Go ahead.

M5. JONES: Good afternoon. M nane is
Hal ey Jones and |' m speaki ng on behalf of Citizens
Caring for the Future in strong support of the
proposed bondi ng rul e changes.

| have lived in Carlsbad, New Mexico,
for nearly 30 years of ny life. As you may know, 17
years ago a sinkhole was discovered under the
i ntersection of two maj or highways in south Carl sbad,
caused by a brine well operation.

The operation was shut down, but because
there wasn't sufficient financial assurance in place,
we had to wait 14 years for the problemto be fixed.
The conpany went bankrupt two years after the
di scovery of the sinkhole, |eaving New Mexico

tenmporarily --

Page 254

Veritext Lega Solutions
Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com



© 00 N oo o b~ W N P

N R N N R R N N =
o A W N P O © 0O N O 0o &~ W N +—» O

MS. SHEELY: | think now |'ve got it.
HEARI NG OFFI CER ORTH: Just a monent, |'1]
take your comment in a nonment.
MS. SHEELY: Can you hear me?
HEARI NG OFFI CER ORTH: Yes. |'Il| take your
comment nmonmentarily.
Go ahead, Ms. Jones.

MS. JONES: -- after the discovery of the
si nkhol e, | eaving New Mexico taxpayers on the phone.
MS. SHEELY: Can you hear me now?

HEARI NG OFFI CER ORTH: Sheila, would you
mut e that person, please, whoever it is?
MS. SHEELY: Can you hear me now?
HEARI NG OFFI CER ORTH: Yes. |'Il| take your
coment in a noment.
Ms. Jones, go ahead.
MS. JONES: -- to cover the cost of fixing
t he probl em
Carl sbhad had to fight every legislative
session for years to get the funding to fix the
problem a private conpany had caused, and taxpayers
all across the state had to help pay to fix an issue
they did not create.
|f the proposed rules had been in place

back when the brine well sinkhole was first
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di scovered, we m ght not have spent nore than a
decade wondering if the highway m ght coll apse
beneat h us.

Thi s should be a | esson we heed, not
I gnore. The sinkhole shows us the high price that
can be paid by the state and taxpayers when private
conpani es do not clean up after thensel ves.

Unpl ugged abandoned wells can | eak
toxins into our air and water, threaten public
heal t h, and mar our beautiful |andscape with old,
decrepit equipnent. The cost to plug and renedi ate
t hese sites should be paid by the conpani es who
profit off them not by taxpayers.

Here's the bottomline. |If you dril
it, you should clean it up 100 percent of the tine.
If a conpany can't afford to put up the noney for
t hese proposed bonding rules, they should not be
drilling in the first place. Please vote to adopt
stronger bonding rules. Let's protect our air, water
and wal |l ets. Thank you.

HEARI NG OFFI CER ORTH: Thank you, Ms. Jones.
And thank you for pressing on with the interruptions.

Al right. W do we have next? W're

going to go back to Ms. Sheely.

Ms. Sheely, can you unnute yourself?
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MS. SHEELY: Can you hear me okay?

HEARI NG OFFI CER ORTH: Yes. Thank you.
Woul d you spell your first and | ast nane, please.

MS. SHEELY: Patricia, P-A-T-R-1-C1-A,
Sheely, S-H E-E-L-Y.

HEARI NG OFFI CER ORTH: Do you swear or
affirmto tell the truth?

MS. SHEELY: Yes, | do.

HEARI NG OFFI CER ORTH: Thank you, God.

MS. SHEELY: | have lived in Gallup,
New Mexico, for 33 years. | amconmmenting in support
of the rul emaking to noderni ze New Mexi co's bondi ng
and cleanup rules. | believe that it is critica
that oil and gas wells be properly plugged and t hat
any contam nation be cleaned up. It is unacceptable
to contam nate our |and, water, and air. This
endangers the health of our children, makes our water
unsafe to drink, and degrades the soil for
agriculture. It further spoils the beauty of the
| and, which is inportant for tourism and recreation.

It is just common sense that the private

conpani es that have profited from our public
resources shoul d be responsible for cleaning up the
i nevitable spills and plugging wells that are no

| onger producing.
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| appl aud the conpani es that have
properly plugged 95 percent of the wells, but the
remaining 5 percent are still capable of a | ot of
pollution. New Mexico has a huge number of orphaned,
abandoned, and | ow-producing wells that no one is
t aki ng responsibility for cleaning up. Corporations
are gam ng the system and using | oopholes to get rid
of high risk, marginally producing wells by selling
themto poorly funded conpani es.

The present deposit system does not
provi de enough noney to clean up and plug these

wells. This |eaves the state on the hook for a huge

cleanup bill. |If there are 5,000 wells at risk and
t he average cost of cleanup is $163,000 per well, the
total cost would be $815 million.

| expect this estimate is too | ow, but
we don't need to guess. The Legislative Finance
Council estimates that the state's liability for
abandoned wells to be $700 million to $1.6 billion.

Bot h people and corporations like to
believe that they are performng in an ethical
manner, but the truth is nost of us are notivated by
cost and the desire to make a profit. This is why
rules and regul ati ons are necessary, to ensure that

everyone pays the actual cost of doing business and
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cl eans up any ness that nmay occur.

New Mexico is not a rich state,

and it

has many social prograns that it needs to be spending

its money on. | want the corporations to |eave the

| and |i ke they found it.
Thank you for listening to ne,

apol ogi ze for ny speaker problens.

and |

HEARI NG OFFI CER ORTH: Thank you very nuch,

Ms. Sheely.

Who do we have next? Heidi Brooks, can

you unnute yoursel f?
MS. BROCKS: H . Yes, |I'm here.
HEARI NG OFFI CER ORTH: Wbul d you pl

spell your first and | ast nane.

ease

MS. BROCKS: Heidi, HEI-DI, Brooks,

B-R-O O K-S

HEARI NG OFFI CER ORTH: Do swear or
tell the truth?

MS. BROOKS: | do.

HEARI NG OFFI CER ORTH: Thank you.

start your tine.

affirmto

MS. BROOKS: Okay. Yes, |I'mhere to submt

a comment in favor of the proposed rul e anendnents

concerning the financial assurance requirenents for

pl uggi ng di sused gas wel | s.
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" m pronpted to speak out here today by
an article recently sent to me by nmy daughter, who
lives in Sweden. From abroad, she read an AP article
entitled, "Blood Tests Show Hi ghest Levels of Forever
Chem cal s of Those Living Near New Mexico Plune."

The study reported on was about the
extraordinarily high levels of PFAS fromfirefighting
f oam used at Cannon Air Force Base. This problem
caused not only health issues for people drinking
contam nated water, but property value |osses and
| i vel i hoods t hreatened.

After reading the article, it struck nme
t hat New Mexico is often in the news for pollution
that we're exposed to from PFAS, to radiation
exposure by Downwi nders fromthe bonb tests in
sout hern New Mexico, to the record-setting uranium
tailings bond spill at Church Rock into the
Ri o Puerco, to the plutoniumthat remains in Acid
Canyon near Los Alanps, to the jet fuel plunme
underneath the southern part of Al buquerque, to the
Chevron Quest M ne waste, to the toxic wastewater
spilled that turned the Ani mas Ri ver orange and
yellow, and the |ist goes on. And that |ist includes
idle oil and gas wells.

W seemto be going fromthe | and of
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enchantnment to the |and of coll ateral damage. But
conpared to many of these other pollution stories in
our state, the geographic area of the probl em of

di sused oil and gas wells is enornmous. The toxins
being emtted into the air and water fromthe

hundr eds of thousands of non-producing oil and gas
wells affects broad swaths of southern and

sout heastern and nort hwestern New Mexico. These
toxins, like the PFAS referenced earlier, also pose
serious risks to the lives and livelihoods of the
peopl e near these ways, as well as to the

envi ronnent.

New Mexi cans should be entitled to a
safe place to live, with clean water, land and air.
The fact that the oil and gas industry has been
permtted to tap into the state's vast stores of oil
and gas shouldn't condemm us to unnecessary toxic
exposures long after the wells cease to be
producti ve.

The G| Conservation Conm ssion should
enact rul es designed to protect the people of the
state fromthe unfair costs and dangers of defunct
oil and gas wells in their nei ghborhoods. New Mexico
shoul d not be a state filled with sacrifice zones.

The comm ssion's position, based on
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fairness and justice, should be that if you
you clean it up pronptly. Thank you.

HEARI NG OFFI CER ORTH: Thank you,
Ms. Brooks.

We'll go nowto WIlis Duff. M. Duff,

can you unnmute yourself? WIIlis Duff, you should be

able to unnute yourself. No?

Let's see. | see, Ell en Dueweke? Can

you hel p ne.
MR. DUFF: |I'munnuted, if I'mstil
i ne.
HEARI NG OFFI CER ORTH: Oh, is this
MR. DUFF: Yes, it is. [|I'mso sorr

HEARI NG OFFI CER ORTH: We'll go back to you.

Just a nmonent. All right, would you spell your first

and | ast nanme for the transcript, please.

MR. DUFF: WIllis is WI-L-L-1-S. Duff is
D- U-F- F.

HEARI NG OFFI CER ORTH: And do swear or
affirmto tell the truth?

MR. DUFF: | do.

HEARI NG OFFI CER ORTH: Thank you. 11
start your tine.

MR. DUFF: |I'ma retired entrepreneur.
After 30 years of doing that, | live in the East
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Mount ai ns out si de of Al buquerque. And | have a
slightly different slant on this.

| thank all of us, and certainly all of
you. | want to thank you for your service and
commend you for your stick-with-it-iveness and
pati ence.

| know we all know, you guys and gals
particul arly, but nost people know the downsi de of
free methane in the air and its effect on health and
particularly on climate change. So |I'm not going to
el aborate on that. Probably wouldn't bring anything
new to the conversation.

But what | do witness, in ny view of the
public conversations and in ny contact with ordinary
people here in the East Mountains, is that there is
| oss of faith in the institutions that are supposed
to enforce the rules and enforce the laws. And
there's a great inpatience with not only corporate,
but governnment and personal inpunity. Inpunity is
sort of a natural catalyst to saying, "Dadgumit,
that's not right.”

And inpunity is shown when unattended
wel | s uproot our atnmosphere. And | think it's not
only good for the cause that this specific

undertaking is set about to fix, but it's good for
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t he general business of people having faith in the
institutions that are supposed to take care of us.

| think it's clear that for fairness,
justice and common sense, it nakes total sense: |
you drill it, you fix it. And drilling it and
| eaving it is dead wong. And it goes beyond all the
machi nati ons of governnent and business. It's a
human and noral issue, that if you make a ness in the
public realm you are really obligated to fix it up.

So | really hope you guys are going to
vote for the stronger bondi ng.

Beyond that, as a personal position, I'm
of fended and upset and all those things when | see
this inmpunity that's all around us, and particularly
now with the people who drill wells all the way from
the smal|l independent driller, and | have sone of
those in ny famly, all the way up to the nega
corporations, that it is your duty and your
responsibility to clean up your mess.

And | strongly hope you will all vote
for the increased bonding requirenents. Thank you
very nuch.

HEARI NG OFFI CER ORTH: Thank you, M. Duff.

We'll go back to Ellen Dueweke. Can you

unnute yourself? It appears you have the perm ssion
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to unnute yourself. Can you hear ne?
Okay. We'll go to Nell Burrus instead.

Ms. Burrus, can you unnute yourself?

MS. BURRUS: Yes, |'m here.

HEARI NG OFFI CER ORTH: Hel | o. | f you woul d,
spell your first and | ast name for the transcript.

M5. BURRUS: My first name is Nell, NE-L-L.
My last name is Burrus, B-U- R R-US.

HEARI NG OFFI CER ORTH: Do swear or affirmto
tell the truth?

MS. BURRUS: | do.

HEARI NG OFFI CER ORTH:  Thank you. [I'I1
start your tine.

MS. BURRUS: Dear Chair and Comm ssioners,
my nane is Nell Burrus. |'ma K-12 educator in
New Mexico since 1999. M coll ege education was paid
for by proceeds froma natural gas well |ocated in
Okl ahoma on fam | y-owned | and.

" mhere today in reference to Case

24683. | stand in favor of updating New Mexico's
bondi ng and cleanup rules. | urge you to defend the
heal t h of New Mexi co communities and the pocket books
of New Mexico taxpayers by updating the bonding rules
to fairly and accurately reflect the true cost of

cl eanup and renedi ation of the oil and gas wells no
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| onger in service.

A few years ago, | was shocked to |earn
about the huge clouds of nethane that sit over both
nort hwest New Mexi co and sout heast in the Perm an
Basin. \While odorless and invisible to the naked
eye, nethane clouds in the atnosphere are detected by
satellites using infrared technology. |In ny m nd,

t hese clouds are a synbol of the damage that's being
done to our conmmunities, environment, and climte in
New Mexi co.

| recently acconpani ed the New Mexico
Interfaith Power and Light to Carl sbad, New Mexi co,
to |l earn about the inpact of oil and gas operations
on communities and environment in the vicinity. 1In
Carl sbad, via thernographic tools, we could see
met hane and vol atil e organi c conmpounds emanating from
a storage facility, while we heard the | aughter and
sounds of children playing on a playground a few
hundred feet away at Ocotillo El enentary School .

At the Loco Hills |ocation, we could
smell the stench of hundreds of oil wells that
appeared to be abandoned. W could see petrol eum
| eaking fromtubes onto the ground, great piles of
i ndustrial waste, chem cals and unl abel ed vats. And,

agai n, our thernographic equipnent clearly showed
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that VOCs and net hane were escaping fromthese sites.

Those conpani es who financially benefit
shoul d be the ones who pay the full cost. That is
only fair. They should not be allowed to transfer
their ownership prior to cleaning up the site.

Also the state of New Mexico needs to do
due diligence by hiring and authorizing nmany nore
| nspectors to make sure that all oil operations are
being carried out in accordance with current and
future laws. This is not only to protect those
living in close proximty to oil and gas operation
today, but to protect future generations fromtheir
climate and health inpacts and their heavy associ ated
costs of cleanup, which New Mexi can taxpayers w |

have to pay if we allow the situation to continue to

Wwor sen.
Thank you very nuch
HEARI NG OFFI CER ORTH: Thank you,
Ms. Burrus.
Let's go back to Ms. Dueweke.
MS. DUEVEKE: Yes. Can you hear ne?
HEARI NG OFFI CER ORTH: Yes, | can, very
clearly.

MS. DUEWEKE: | had the wrong m crophone

enabl ed on ny conputer, so | apol ogi ze.
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THE HEARI NG OFFI CER: That's all right.
Woul d you spell your first and | ast nanme for the
record, please.

MS. DUEVEKE: First nane is Ellen,
E-L-L-E-N. Last name, Dueweke, D- U-E-W E-K-E.

THE HEARI NG OFFI CER: Do swear or affirmto
tell the truth?

MS. DUEVEKE: | do.

HEARI NG OFFI CER ORTH: Thank you. "1
start your tine.

MS. DUEVEKE: Okay. M nanme is Ellen
Dueweke, and | have been an Al buquerque resident for
49 years. \When | noved to New Mexico as a young
woman, | was immedi ately enchanted by the natura
beauty of the state. Over the years, while enjoying
hi ki ng, canping, cross-country skiing, or just the
zen | get from our incredibly beautiful and peacef ul
vistas, | becane a proud environnentalist and an
active Sierra Cl ub nmenber.

That's why I'm here in support of the
proposed anendnent to the OCD rul es regarding
financial assurance. The anendnent fairly addresses
the problem of bad actors w thout causing harmto the
responsi bl e conpani es who are cleaning up after

thensel ves. It prevents weak conpanies that don't
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have the financial capacity to conplete the full job
fromextraction to cleanup from purchasing wells.
After all, if they can't afford the bonding price,
they can't afford to do it thenselves. The original
wel | owner, unable to find a buyer, will then shut
t hei r under producing wells down and cl ean them up
t henmsel ves. Since unspent bonding noney is refunded,
only irresponsible polluters will be harned.

To attain ny business degree from UNM |
was required to take a business ethics course.
Surely these oil producers understand that because
theirs is a highly polluting industry, they have an
ethical responsibility to do what they can to cl ean
up the ness it creates. That is just part of their
busi ness costs.

So why are they spendi ng what would be a
smal | fortune to me on a team of |awers to oppose
t he change? The only reason | can think of is that
t hey know t he amendnent will reduce their bottomline
significantly. They want the cleanup cost to
continue to come from New Mexi co taxpayers' pockets
so the noney will continue to end up in theirs.

Last week, | heard commenters opposed to
the amendnent. One conplaint was that it will dry

the oil industry out of New Mexico, but the oil is in
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New Mexico and the oil producers want it. This just
ensures that they clean it up.

Anot her conpl aint was that this

amendnment will reduce the revenues the state receives
fromthe oil industry supporting our econony and our
school. But when we spend mllions of tax dollars to

finish their job for them we're actually subsidizing
the industry. This is an unnecessary |loss to our
state.

There are so many |l egitimte needs of
public funds for New Mexicans. It doesn't make sense
to tax the poor to subsidize the rich. So pl ease
approve the amendnent. It is fair to the oi
producers and good for New Mexico. Thank you.

THE HEARI NG OFFI CER: Thank you very nuch,
Ms. Dueweke.

Before | turn away fromthe platform
let me ask if there's anyone else on the platform who
would like to offer public coment during this
session. The next session is 9:00 a.m tonorrow
nor ni ng.

If you are on your phone on the
platform you can press star 5 to raise your hand.

Ot herwi se, please raise your virtual hand.

Al right. Let ne see, is there anyone
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in the roon? That |ooks Iike Ms. Lucero.

Come on up, please. There's a wtness
stand right there. Wn't you please spell your first
and | ast nane.

MS. LUCERGC My first nane is Lora, L-OR-A
Last nanme is Lucero, L-U-CERO

HEARI NG OFFI CER ORTH: Do swear or approve
to tell the truth?

MS. LUCERO  Yes, | do.

HEARI NG OFFI CER ORTH: Thank you very nuch.
"1l start your tinme.

MS. LUCERO. Thank you. |I'mfrom
Al buquerque. Thank you for the opportunity to speak
t oday about the rulemaking in this case, Nunber
24683.

| " m speaki ng as a grandnot her -- well,
first as a nother, then a grandnother, and now a
great grandnmother. |[|'ve raised ny famly to take
responsibility for our actions, to care for our
nei ghbors, our conmmunity, to respect our honme and our
pl anet. And |ast but not |east, to clean up our
messes.

| expect no less fromyou, fromny
el ected officials, and fromthe oil and gas industry.

The proposed rule to increase the

Page 271

Veritext Lega Solutions
Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com



© 00 N oo o b~ W N P

N T T N N T e e e R R R N T e
o A W N P O © 0O N O 0o~ W N +—» O

bondi ng requirenmnents for oil and gas drilling
operators makes perfect sense to nme, and | hope it
does to you as well.

The industry must take responsibility
for its actions, the cost of doing business,

I ncl udi ng cl eaning up any nesses, and the risk of
doi ng business nust fall squarely on the industry,
not on New Mexi cans.

The proposed rule recogni zes that our
nei ghbors and our communities nmust be protected. And
if |l eaks or spillage occurs, the operators nust foot
the bill for the cleanup.

Excuse ny sinplistic analogy to child
rearing, but the issue before you is just that
sinple. Either the industry learns it nust be
responsi bl e and nust clean up its nesses, or the rest
of us will continue to shoul der that burden. Please
support the proposed rules to reform bondi ng and
cl eanup. Thank you.

THE HEARI NG OFFI CER: Thank you, Ms. Lucero.

Anyone else in the roon? | see no other
unaffiliated folks in the room

We'l |l turn back to the technical case
then. We had four folks sign up for this session,

i ncludi ng Ms. Lucero, and ten spoke. So we're now at
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4: 35.

We woul d need a break before your first
witness. Unless you would |ike themto offer their
first 15 m nutes of testinony, perhaps we should
start tonorrow norning.

MR. RANKIN: M preference, Madam Heari ng
O ficer, at the discretion of the Conmm ssion, would
be to start fresh so we don't have to get interrupted
partway through it. If that's okay with the
Comm ssi on, that would be ny preference.

HEARI NG OFFI CER ORTH: Is that okay? G eat.
We'll see tonorrow norning at 9:00.

(Proceedi ngs adjourned at 4:36 p.m)
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|, Kelli Gallegos, DO HEREBY AFFI RM on
Oct ober 27, 2025, a hearing of the New Mexico QO
Conservation Comm ssion was taken before nme via video
conference.

| FURTHER AFFIRM that | did report in
st enogr aphi ¢ shorthand the proceedings as set forth
herein, and the foregoing is a true and correct
transcript of the proceedings to the best of ny
ability.

| FURTHER AFFIRM that | am neither enpl oyed
by nor related to any of the parties in this matter
and that | have no interest in the final disposition

of this matter.

)
Kelli Gall egos
VERI TEXT LEGAL SOLUTI ONS
500 Fourth Street, NW Suite 105
Al buguer que, New Mexico 87102
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