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STATE OF NEW MEXI CO
ENERGY, M NERALS, AND NATURAL RESOURCES DEPARTMENT
O L CONSERVATI ON DI VI SI ON

IN THE MATTER OF THE HEARI NG
CALLED BY THE O L CONSERVATI ON
DI VI SI ON FOR THE PURPOSE OF
CONSI DERI NG:

Proposed Anmendnents to 19.15. 2,
19.15.5, 19.15.8, 19.15.9,

19. 15. 25 NMAC.

HEARI NG - DAY 8

DATE: Wednesday, October 29, 2025

Tl VE: 9:01 a.m

BEFORE: Hearing Exam ner Felicia Oth
LOCATI ON: Wendel | Chino Buil ding, Pecos Hall

1220 South Saint Francis Drive
Santa Fe, NM 87505

REPORTED BY: Geral d Aragon

JOB NO.: 7626644
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ON BEHALF OF OXY USA | NC.:
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agr anki n@ol | andhart.com
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Bradf ute Sayer, P.C.
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Al bert Chang, Chair, New Mexico G| Conservation
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W I Iiam Anpomah, Conmm ssioner, New Mexico Ol
Conservation Conm ssi on

Greg Bloom Conm ssioner, New Mexico Q|
Conservati on Conmm ssion (by videoconference)
Rosa Ronmero, Bureau Chief Environnental, Energy,
M neral, and Natural Resources Departnent

G | bert Cordero, Staff Manager South, Energy,

M neral, and Natural Resources Departnent

Shei |l a Apodaca, Conmm ssion Adm nistrator, New
Mexi co G| Conservation Conm ssion

Anmy Vernersch, Progranmatic and System Support,
Energy, Mneral, and Natural Resources Depart nment
Ni chol as Maxwel |, | ndependent Parti ci pant,
Sunshi ne Audit

Nicole Walterm re, Public Comenter (by
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Ki m Rogers, Public Commenter

Dana Loy, Public Comrenter

Ruth Striegel, Public Comrenter

Meredi th McGehee, Public Conmenter
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PROCEEDI NGS

THE HEARI NG EXAM NER: Let's prepare to

begin this norning, please. Good norning. M nane is

Felicia Oth, hearing officer for the Gl Con
Comm ssion in OCC 24683 relating to well plug
financial assurance. W are on Day 8 of the
and we' ve reached anot her public comment sess

The nanme | have on the signup

servation
gi ng and
heari ng,

I on.

[1st is

Nicole Waltermre. Do we have Ms. Waltermre?

Al'l right. Just a few things about
public comment. | will ask you to spell your first
and last name, | will ask you to swear or affirmto
tell the truth, and | will ask you to keep your ora
comment to three mnutes. |If there's nore to say,

pl ease submt it in witing to the conm ssion
adm ni strator, Sheil a Apodaca.

Ms. Waltermire, | see you on t
screen. Would you spell your first and | ast
pl ease?

MS. WALTERM RE: Yes, certainl
Nicole Waltermre, N-I-CGOL-E WA-L-T-EFR- M

THE HEARI NG EXAM NER: Thank vy
Il
Il
/1l

he

nanme,

y. It's

| -R-E.

ou.
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VWHEREUPON,

NI COLE WALTERM RE
call ed as a witness and having been first duly sworn
to tell the truth, the whole truth, and nothing but
the truth, was exam ned and testified as follows:

THE HEARI NG EXAM NER: Thank you. [ 1
start your tine.

M5. WALTERM RE: Thank you. Good
nmorni ng, chair and comm ssioners. Thank you for the
opportunity to speak this norning. M nane is Nicole
Waltermre, and |I'm speaking as a private citizen from
Las Cruces in strong support of the proposed bonding
rul e changes.

"' man educator and a nother of two.
My sons use a breathing specialist, and |I'm concer ned
for the health of all New Mexican children and
famlies. That's why we need to protect the air we
breat he and the water we drink.

But today the rules allow wealthy oil
and gas corporations to sonetines abandon the wells
they drill to save noney rather than pay what they

agreed to safely clean them up. Abandoned wells can

| ead to | eaked toxins into our air, into our water;
kill wildlife; and lead to fires, explosions, or other
acci dents.
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We need to make these wealthy
corporations clean up the wells they drill to protect
our public health and safety.

The solution you have in front of you
I's just common sense. It's fair, it's based on data
and evidence, and it's supported by nearly 90 percent
of ordinary New Mexicans |ike ne. Taxpayers and
public funds should not be responsible for cleaning up
pollution fromoil and gas.

We know that nearly 700 wells are
al ready abandoned by oil and gas corporations. W
know t he real cost of cleanup, and we know how little
current bonds cover. If you drill it, you should
clean it up a hundred percent of the tinme. |It's just
comon sense.

Pl ease vote to adopt stronger bondi ng
rules. Let's protect our air and water for all New
Mexi cans and make sure no one gets to profit while
| eaving the ness for the rest of us. Thank you so
much.

THE HEARI NG EXAM NER: Thank you very
much, Ms. Waltermre.

| s there anyone el se on the platform
who would like to offer public comment this norning?

|f you are on your conputer, you can raise your
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virtual hand. If you have called in on the tel ephone,
you can press star 5 to raise your hand.

Anyone el se on the platforn? Qur next
public coment session will be at 4 p.m today. No?
Al right. |Is there anyone in the room who would |ike
to offer public comment this norning? No? Al right.
W will return to the technical case, then. Thank you
all very nuch.

When we broke | ast night, M. Tisdel
had conpl eted his questions of M. Arthur. So we
nove, then, to M. Trenaine.

M. Tremaine, do you have questions of
M. Arthur?

MR. TREMAINE: | do. I'mgoing to try
in nmy earnest to avoid any duplication here, but | do
have a few questi ons.

CROSS- EXAM NATI ON
BY MR, TREMAI NE:
MR. TREMAI NE: Good norning, M.
Art hur.
MR. ARTHUR: Good nor ni ng.
MR. TREMAI NE: Thank you for being here

and for the time and attention you've put into this

hearing. M nanme is Jesse Tremaine. | represent the
O | Conservation Division. |I'mthe |legal director for
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that entity.

And | want to start out by asking you a
few questions, kind of, |ike, about the process of how
you arrived at your opinions in your direct testinony;
I's that okay?

MR. ARTHUR: Ckay.

MR. TREMAI NE: When did you first |earn

of the petition?

MR. ARTHUR: | -- | don't recal
exactly. | mean, it's been nonths.

MR. TREMAINE: | don't expect you to
have, |ike, a date and a tinestanp, but did you
start -- learn about it and did you start talk -- or
did you | earn about the petition, like, last April?

Did you learn about it this April?

MR. ARTHUR: | want to say six nonths
ago. Sonething like that.

MR. TREMAI NE: About six nonths ago?
Okay. When did NMOGA first contact you about

representing themin response to the petition?

MR. ARTHUR: Simlar question. | don't
remenber the exact date. 1|'d have to get ny conputer
out and -- and check that for sure, but | don't --
like, I -- | would be a -- a simlar answer. | found

out about it from NMOGA.
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MR. TREMAINE: That's maybe the
guestion | should have asked. So you |earned of the
petition because NMOGA contacted you for potenti al
representation in this case?

MR. ARTHUR: Correct.

MR. TREMAI NE: Okay. And that was
roughly six nonths ago. OCkay. And | just want to
clarify, and to be clear, |I'mnot asking you about the
ternms of your agreenent, but | just want to nake sure
we're clear on the record. So you are contracted to
represent NMOGA in opposition to the petition?

MR ARTHUR: |I'm-- I'mcontracted to
NMOGA to help themwith their response regarding --
regardi ng the proposed rule revisions.

MR. TREMAINE: Okay. That's fair. And

NMOGA opposes the petition; correct?

MR. ARTHUR: | would say that NMOGA - -
|l -- I -- I"m--1"m-- 1 can only speak for ne,
but -- but | would say that they oppose particul ar
details of -- of the -- the revisions as witten

currently and proposed by WELC and OCD.

MR. TREMAINE: Okay. |In review ng your
direct testinony, | nmean, | would suggest and ask you
to agree that your testinmony and NMOGA' s position

opposes the core elenents of every aspect of the
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petition. Wuldn't you agree?

MR. ARTHUR: | would say that -- that
nmy anal ysis based on 45-plus years of -- of experience
being a fornmer regulator, working as a -- an EHS

director on a contract basis for nmultiple conpanies,
and helping with acquisitions and conpliance and
plugging and all that is that as -- as witten, | -- |
do oppose the way it's witten right now.

Li ke, being able to say "at the core"?
That's, like, a hard thing for ne to be able to -- to
say, but | think that there is opportunity here to
come up wth, you know, nodifications that | think
NMOGA woul d probably be acceptable or accepting of,
and -- and that -- that | wouldn't necessarily oppose.

And | did put things in, |ike, ny
testi nony yesterday as far as suggestions and so forth
that m ght be consi dered.

MR. TREMAINE: |s that inclusive of
things |i ke changing the definition of beneficial use
for inactive wells to three or five years? You're
t al ki ng about those kind of recommendations?

MR. ARTHUR: There -- there's sone of
t hose, yes.

MR. TREMAINE: Okay. |'mgoing to get
back to that. Wen, approximately, did you begin the
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actual preparation of your direct testinony?

MR. ARTHUR: Again, it's the -- |ike,
you' re asking hard questions because | don't have that
stuff right in front of ne, but it was about at that
same time. So we -- we talked to NMOGA. You know,
the -- they -- they hired us, and we got started
reviewi ng everything and -- and proceeding fromthere.

MR. TREMAINE: Okay. Did you read the
conplete revised petition before you began preparing
your direct testinony?

MR. ARTHUR: Yes.

MR. TREMAINE: Okay. | want to ask you
a coupl e questions now, transitioning to your actual
testi nony.

So, one of the reasons |I'm asking you
guestions is because in review ng your testinony, you
tal k about stripper wells and margi nal wells
extensively, and | would submt that those were
di scussions in the original petition and not reflected
in the revised petition.

So | want to ask you about -- you know,
I n your lengthy direct, you spent a lot of tinme on
this. It's about 50 pages if nmy lawer math is right,
and you spent nunerous pages tal king about stripper

wel | s.
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So, one, what definition in preparing
your direct -- because it's in nmultiple places, so |I'm
just trying to clarify -- what definition of stripper
wells did you apply?

MR. ARTHUR: |I'm-- |I'm confused at the
guesti on.

MR. TREMAINE: Sorry. | gave you a
| ong preface. You spent nultiple pages in your
testinony tal king about, alternatively, stripper wells
and marginal wells. | want to ask you about each
category. How do you define stripper well?

MR. ARTHUR: How -- how do | or how did

MR. TREMAI NE: \What definition of
stripper well did you use when you wote your direct
testinmony? Was it ten BOE or sone other --

MR. ARTHUR: Essentially, ten barrels
of oil a day.

MR. TREMAINE: Ckay. And what
definition did you use -- when you refer to "marginal
well" in your direct testinmony, what definition did

you use for marginal well?

MR. SUAZO. Madam Hearing Officer, |'m
going to object. | think that m scharacterizes his
testinmony. | don't think he defined marginal wells so
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much as he assessed the proposed definition, which --
| think that would be a fair question.

MR. TREMAI NE: Madam Hearing O ficer,
think that's the crux of my question is he didn't

define "marginal well,"” and the testinony confl ates
mar gi nal and stripper wells on nunmerous pages of
testi nony.

THE HEARI NG EXAM NER: Ri ght . | think
It's a good question. What definition did he have in

m nd, when he was witing his own testinony, for

mar gi nal ?
MR ARTHUR: So | -- |I'mnot sure
that -- that -- | -- | would say in the energy
I ndustry and even with, you know, the -- how marginal
wells and stripper wells are done -- are treated,

there isn't a consistent definition through there.
But it's -- but you would typically | ook at that as
being 10 to 15 barrels of oil a day.
BY MR TREMAI NE:

MR. TREMAI NE: Okay. Thank you, M.
Arthur. So that's what | got fromny read of your
testinony is that when you're referring to "marginal
wells,"” you're referring to a significant category of
well's, which, in some cases, may actually expand the

production volunes as defined in New Mexico for
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stripper wells. Do you agree with that?

I f we assunme that the New Mexico tax
code definition of stripper wells is 10 BOE per day,
and you're saying that marginal wells can be up to 15
barrel -- BOE a day, then we're | ooking at a category
of wells that is greater than the total nunber of
defined stripper wells in New Mexico; agree?

MR. ARTHUR: | would say that's
probably correct.

MR. TREMAI NE: Okay. Thank you. So
you did not pull any nunmbers or use the proposed
definition of marginal wells using thresholds of 1,000
BOE per 12 nonths and 180 days of production in
prepari ng your statenents on marginal wells; correct?

MR. ARTHUR: Could -- could you say
t hat agai n?

MR. TREMAINE: So |'mjust confirmng,
based on your prior response, that when you're
referring to "marginal wells" in your testinony, you
are not referring to the category of marginal wells
which are defined in the petition as "producing | ess
than 1,000 barrels of oil equivalent in the previous
year and having produced for |less than 180 days duri ng
that period of tinme."

MR. ARTHUR: | think that depends on --

Page 19

Veritext Lega Solutions
Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com



© 00 N oo o b~ wWw N

O T N R R N T
o A~ W N P O © 00 N O 0o M W N +—, O

on the -- you know, what -- what ny testinony is. So

did!l -- did | try to just evaluate marginal wells
in -- in a particular analysis, and then -- and then
suggest this was -- you know, |ike, discuss themin --

in two different manners?

| -- so it -- it -- you know, | didn't
use a single definition and avoid the -- the proposal,
and | tal ked about the proposed changes in there. So
there's parts of ny testinony that refers to that.

MR. TREMAINE: Let ne ask the question
a different way. |Is there any part of your direct
testinony in which you specifically used the proposed

definition of marginal wells?

MR. ARTHUR: It -- it's -- yes.
MR. TREMAINE: [|'ll nove on. M.
Art hur, yesterday, you used a rancher -- exanple of a

rancher or a farmer that wal ks out and turns on his
wel |l every day for an hour.

And, you know, in that fact pattern
t hat you described, you're tal king about a well that
I s producing -- these ranchers going out and turning
It on every day or nost days; that well is producing
nore than 180 days per year; correct?

MR. ARTHUR: It is.

MR. TREMAI NE: Okay. Thank you.
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MR. ARTHUR: In sone cases. In that
particul ar case, yes. Not in all cases.

MR. TREMAINE: So in that case, that
rancher's well would not fall within the proposed
definition of a marginal well and would not require
addi ti onal FA; correct?

MR. ARTHUR If it's -- if it's "and."
Wth the production and 180 days; correct.

MR. TREMAINE: And we're stipulating

that it's an "and.

MR. ARTHUR: Yes.

MR. TREMAI NE: Thank you. |I'mgoing to
nove on and ask you a little bit about -- well, strike
t hat .

M. Arthur, you said you' ve been
wor ki ng on your response to the revised petition for
approximately six nonths. Did you at any tinme consult
with either the petitioner or the G| Conservation
Division to discuss how either of those entities felt
that the rule would or should be inplenented?

MR. ARTHUR: No.

MR. TREMAINE: |Is there a single
section of the revised petition which you did not

characteri ze as unwor kabl e?

MR. ARTHUR: |"mnot sure, but | don't
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t hi nk so.
MR. TREMAI NE: Okay. Thank you. |

want to refer you to a couple itens in your direct

testi nony.

So, Madam Hearing O ficer, I would |ike
to share screen. 1'll try to nove to this really
qgui ckly.

THE HEARI NG EXAM NER: Thank you,
Shei | a.

BY MR, TREMAI NE:

MR. TREMAINE: All right. M. Arthur,
l"mreferring you to what is page 5 of the direct
testinony PDF starting on |ine 70.

The section starts on line 68, but |
want to highlight for you that, particularly on |ine
72 here, "the proposals do not account for the fact
that only the vertical section of horizontal wells
typically requires abandonnment and that many | ow
produci ng wells can be responsi bly deconm ssi oned for
far | ess than the proposed financial assurance."

Wbul d you agree that this section of
your direct testinony stands for the proposition that
first, there's a -- according to your testinony,
there's a wide range of potential plugging costs for

wel | s?
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MR. ARTHUR: Yes.

MR. TREMAINE: And this seens to
i ndi cate that horizontal wells could be nore expensive
to plug than vertical wells; is that your testinony?

MR. ARTHUR: It -- it could be. And --
and, you know, it depends on the well and condition of
the well and the condition of the casing and things in
the well and -- and a variety of different things.

MR. TREMAINE: All right. So are you
aware of OCD having plugged any horizontal wells?

MR. ARTHUR: |'m not sure that they
have. | don't know that.

MR. TREMAI NE: Okay. Wuld you have --
woul d you believe nme if | said that OCD has pl ugged
two horizontal wells at the request of the Bureau of
Land Managenent or in coordination with?

MR. ARTHUR: Wbuld -- would not
surprise ne.

MR. TREMAI NE: Are you suggesting in
this testinony that the Division would require plugs
or additional downhole work bel ow the heel of a
hori zontal well?

MR. ARTHUR: |I'mtrying to suggest that
it's not necessary.

MR. TREMAI NE: Okay. Wuld you be

Page 23

Veritext Lega Solutions
Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com



© 00 N oo o b~ wWw N

O T N R R N T
o A~ W N P O © 00 N O 0o M W N +—, O

relieved to hear that OCD agrees and that plugs are
not required bel ow the heel?

MR. ARTHUR: Wbul d not be surprised.

MR. TREMAI NE: Okay. So would you
agree, then, that the suggestion in your testinony
that the -- your testinony seens to inply that OCD or
soneone i s incorporating increased costs for
hori zontal wells in the suggested average pl ugging
cost.

And so I"mjust trying to get at that;
that that's not what's happening, and you didn't have
any information that you relied upon in presenting
this argunent to the Conmm ssion. So would you agree
that to the best of your know edge, the Division is

not requiring plugs bel ow the heel on horizontal

wel | s?

MR. ARTHUR: |'m sinply suggesting in
this portion of ny testinony that -- to -- to be clear
in that. |1'mnot suggesting that the -- that the --

you know, that the Division, you know, does require
that but pointing out that it doesn't.
And those are just factors that if

you're | ooking at plugging costs and if you think a

hori zontal well, and it's got a -- a super-Ilong
| ateral, those -- that that could add cost to -- to
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this. And that's not -- I'mpointing out that that's
not necessary.

MR. TREMAINE: Well, M. Arthur, I'm
trying to, really, respond to the criticismin your
direct here because you say that, in line 68, "The
proposed framework fails to reflect the operational
and cost variability of well plugging and
abandonnent . "

And you go on to say that those -- or
say or, really, inply that those costs could be
i nfl ated because of additional cost for horizontal
wel | plugging. But | think you' ve answered ny
question. [|'ll nove on.

You tal ked yesterday with M. Tisdel
about, kind of, sonme of the average well-plugging
costs referenced in the LFC report.

Do you agree or do you understand that
all -- the average of those 2024 plugging costs, those
were all wells that were plugged by -- that's
representative of all wells plugged during that tine
period by the O Conservation Division?

MR. ARTHUR: Yes.

MR. TREMAI NE: Okay. And so that
average is the average cost of all wells plugged by

t he Division, not the average cost of problemwells
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pl ugged by the Division; agree?

MR. ARTHUR. So, | -- | don't -- |
don't have the details of -- of wells of -- of -- to
be able to say problemwells or not, but if -- if the

wel |l s are being plugged, they are probably being
viewed as a problem

But does that mean that every one of
those wells is conplicated froma -- froma plugging
perspective? Could that nmean that one well took $1
mllion to plug and -- and sonet hing el se?

But | al so know, based on what the --
you know, what the Division is doing and has done for,
like, its -- its federal nonies and -- and submtted
in 1OGCC reports, that you prioritize the plugging
based on risk and problens and -- and those sorts of
t hi ngs.

MR. TREMAINE: Did you hear the
testinmony during this hearing that the Division also
makes every effort to plug wells in the vicinity of
target wells to reduce nobilization, denobilization,
and ot her costs?

MR. ARTHUR: | did not hear that, but
that's one of the suggestions that |I've nmade to
i ndustry and states and so forth.

MR. TREMAINE: So you woul d agree that
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that's a good practice?

MR. ARTHUR: It is.

MR. TREMAINE: And that would nean that
OCD is not only plugging technically problematic
wel | s?

MR. ARTHUR: |'m not saying that
they're only plugging technically problematic wells.

And | think that in -- in your initial
expert's testinony, he showed one well that was a real
probl em and another well that was not as big of a
problem that were aligned with what you just said
about plugging wells near each other so you could
reduce nobilization charges and so forth.

MR. TREMAINE: And just to be clear,
are you speaking of M. Powell or M. Dede [ph]? It

was the |last witness? M. Powell ?

MR. ARTHUR: No, the first -- the first
W t ness.

MR. TREMAI NE: Okay. M. Dede [ph].

MR. ARTHUR: Yeabh.

MR. TREMAI NE: Thank you. Okay. All
right. | want to refer you to line 100 on page 6.

You go on to tal k about the specul ative purposes. |
just want to ask you if you heard M. Powell"'s

distinction in his testinony between specul ative
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results and specul ati ve pl anni ng?

MR ARTHUR: | -- | was -- | was not
able to listen to M. Powell's testinony.

MR. TREMAINE: Okay. | want to nove on
to page 7 and beneficial purpose or benefici al
pur poses and the definition of that, starting on line
111. Do you agree that "beneficial purposes" or
"beneficial use" is already referred to in New Mexico
Rul e 19. 15. 25. 8?

MR. ARTHUR: The -- the term
"beneficial" is already included in the regul ations,
yes.

MR. TREMAI NE: Okay. And would you
al so agree that -- so, basically, in 25.8 it says that
a well has to be plugged within 90 days if there's a
determnation that it is not being beneficially used.
Woul d you agree with that paraphrase?

MR. ARTHUR: Yes, generally.

MR. TREMAI NE: Okay. But would you
al so agree that there is not a prescribed process for
how OCD is to make such a determ nation?

MR. ARTHUR: | agree.

MR. TREMAINE: Okay. And would you
agree that it would be beneficial to both the

regul ator and industry to have sone reqgul atory
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certainty as to both factors to be involved in such a
determ nation and the process that's all owed for

operators?

MR. ARTHUR: | think that it could be
beneficial for that. | would say that in -- in doing
so, | would -- | would strive to -- to provide the --

the Division flexibility in what that is because we
don't necessarily always know what -- what the
opportunities are.

MR. TREMAINE: On line 121, you talk
about "adding a definition of beneficial use now risks
creating internal inconsistencies.”" |If the term
"beneficial use" and "beneficial purpose" -- those
respective terns are not defined in the rule
currently, how does providing a new definition create

i nternal inconsistencies?

MR. ARTHUR: Well, | think I -- | go on
to, inthe -- in the followup portion of that, to
essentially -- to describe that.

MR. TREMAINE: So your assertion is --
soit's not -- you're calling it an internal
I nconsi stency on |line 121, but it sounds |ike what
you're actually saying is that you' re concerned that
the Division's definition of beneficial use could

conflict with a generally understood, industry-
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accepted definition of beneficial use?

But I'mnot trying to qui bble about the
word "internal" here, but that sounds |ike an external
I nconsi stency to ne.

MR. ARTHUR: | -- | would say industry
and regul atory.

MR. TREMAINE: Well, if it's
I nconsi stent, wouldn't it benefit froma definition?

MR. ARTHUR: [ No audi bl e response.]

MR. TREMAI NE: "1l nmove on. M.
Arthur, would you concede that it is possible in a
rule to define a specific termfor the limted
pur poses of the application of that rule?

MR. ARTHUR: | would say that that --
just in -- in experience in doing rulemaking, it --
there's a lot of things to consider. So you put
sonmething in one rule and you say it's limted to
that, but it can have -- you know, there's potenti al
for there to be inpacts and influences with other
rul es.

MR. TREMAINE: Okay. So, is it your
testinony that if we stated, for instance, this
definition of beneficial use applies only to the
i nmpl enentation of 19.15.5 and 19. 15. 25, that despite

such a clarification, we could have inpacts on
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sonething el se |ike productive | ease anal ysis or

anything |like that?

MR. ARTHUR: | -- | can give you an
exanple of -- of -- where that -- where that has
happened in the -- in the -- the federal U C program

The EPA, when | was there, defined what
an underground source of drinking water is, and it was
specific just to the U C program But today, the --
the term USDWs are -- are utilized in oil and gas and
ot her types of projects that are not necessarily
I njection wells.

MR. TREMAI NE: And your assertion is
that that incorporation or reference is problematic?

MR. ARTHUR: |'mnot saying that it is
problematic, but I'msaying it's -- you had -- you --
you had sonething that was limted to one program one
regulation, and it ultimtely influenced anot her.

That can -- that can happen.

MR. TREMAINE: Okay. M. Arthur, |I'm
going to nove on to page 9, starting on |line 157.

Here you tal k about 90-day criteria, and |'ve
hi ghl i ghted sone i ssues here, sone | anguage |'m goi ng
to ask you about.

So, when we tal k about the 90-day

production criteria as proposed in the presunption of
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no beneficial use, do you agree that we are nostly
tal ki ng about wells that have active and producing for
an extended period of tinme?

MR. ARTHUR: Could -- could you repeat
t he question?

MR. TREMAINE: Well, you're talking
about issues with the 90-day criteria. So what |I'm
suggesting to you is that when you | ook at the
presunption of no beneficial use, the way it's
defined, that is intended to and structured to capture
or address wells that are already well into their
productive |ifespan.

We're tal king about wells that have
al ready been online for quite a while. Do you agree
with that general presunption?

MR. ARTHUR: Can you show nme in the
proposed rule where it -- it states that?

MR. TREMAINE: You're talking in your
testinony about -- | don't have the redline up right
now, but | think it's fair to say that you are
referring to the 90-day criteria.

MR. ARTHUR: Yes.

MR. TREMAINE: So |'m asking you about
the inmplication of that structure, which you are

testifying about. So | think it's fair to ask, just
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to clarify --
MR. ARTHUR: And you're asking if |I'm
saying that this is limted to long-life wells, and |

don't see in the regulations where it says that, so --

but I -- | think that's -- you know, that's probably
what we're -- what we're thinking here.

But maybe, you know, it -- it
doesn't -- | don't see in in the proposed rul es where
it limts to -- to that.

MR. TREMAI NE: Thank you. Thank you.
That's where we wanted to get to. That's where |
wanted to get to. That's the distinction I'mtrying
to make. You would -- would you agree if we said the
intent is not to capture wells that just came on ten
days ago and are being productive? That should not be
the intent of this provision?

MR. ARTHUR: It -- it shouldn't be, but
It could be.

MR. TREMAINE: Well, we'll nove on and
handl e that | ater. But -- so for this, for nostly
we're tal king about wells that have already been
producing for quite a while. Thank you for that.

The reason |'m asking you that is
because you tal k about | ack of takeaway capacity, and

so as this provision applies nostly to wells that have
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been production for extended periods of tinme, | want
to ask you if you're aware that natural gas takeaway
is required in part by 19.15.27, the natural gas waste
rule for active wells?

Do you agree that there's a gas capture
requi rement and that wells have to have natural gas
t akeaway al ready?

MR. ARTHUR: Are you suggesting for --
so that -- so if you have a -- an oil well, so you're
not flaring or venting? So, correct.

MR. TREMAINE: Very generally, correct.
Yes. There's, obviously, nore nuance in that. ' m
just asking you if you're aware that there's a
requi rement to capture gas and to have takeaway
capacity for producing oil and gas wells?

MR. ARTHUR: Yes. But if that --
sonet hi ng happens with that, that could inpact the
wel I s' operational capability. Other wells.

MR. TREMAINE: Okay. And you're -- the
concern that you're highlighting here is that you're
suggesting that, you know, takeaway issues could
result in a well being shut down three-quarters of the
time?

MR. ARTHUR: It's possible.

MR. TREMAINE: Okay. In that --
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MR. ARTHUR: Could be any nunber of
things. Takeaway or whatever.

MR. TREMAINE: Right. Well, |'mjust
aski ng you about takeaway right now.

But in that situation -- and you
reviewed the petition; you said you reviewed the
petition -- revised petition in detail -- do you agree
that that's a situation in which the operator could
come in and explain to the Division that the
presunption of no beneficial use should not apply
because they' ve been shut in by sone takeaway-capacity
| ssue or other force majeure?

Wul d you agree with that?

MR. ARTHUR: | think they could do
t hat .

MR. TREMAI NE: Okay. Thank you. So |
want to ask you; you also tal k about strategic
deferrals, and when you -- in 161 here, line 161

VWhen you tal k about strategic
deferrals, are you tal king about placing wells in --
you know, in some formof shut-in status while
there's -- you talk about infrastructure upgrades,
reconpl etions. Could that be applicable to things
| i ke an EOR or other types of projects?

MR. ARTHUR: Coul d be.
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MR. TREMAINE: Okay. Do you agree that
there is already a mechanismin OCD rule allow ng for
approved tenporary abandonnment of wells for all of
t hose types of situations that you're outlining in
this section?

MR. ARTHUR: The existing -- the
existing rules for tenporary abandonnent, vyes.

MR. TREMAI NE: Okay. And would you
agree that or would you be surprised to hear that
there's over 550 wells currently in approved tenporary
abandonment status in New Mexico?

MR. ARTHUR:  No.

MR. TREMAI NE: And woul d you be
surprised to hear that there are currently about 265
wells in expired tenporary abandonment in New Mexi co?

MR. ARTHUR. | don't -- | don't know.
It doesn't necessarily surprise me. It -- if -- if
they' re under expired tenporary abandonnent, is the --
is the -- the -- is the Division taking action to

addr ess t hose?

MR. TREMAINE: Well, |I'm not asking you
about the inplication of the expired. |'m asking
you -- ny questions are whether you're aware of the
over 800 wells that have gone through -- that are

currently in some part of the process of having gone
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t hrough a tenporary abandonnent approval.

So it sounds |ike you're not surprised
by that, and it's consistent with your understanding
of the rule?

MR. ARTHUR: Yes.

MR. TREMAI NE: Thank you. Under the
current petition, tenporary abandonnment will remain a
vi abl e option for operators in these situations that
you're outlining here; correct?

MR. ARTHUR: There's -- there's still a
t enporary abandonnment opti on.

MR. TREMAI NE: Okay. Thank you. Are
you famliar with the presentation by OCD t hat
responding to well inactivity only after 12 nonths of
i nactivity has an effective result of adding wells to

OCD s Orphan Pl uggi ng Progranf

MR. ARTHUR: | have -- have seen a
|l ot -- seen a lot of the testinony here, and -- and it
seens like that I -- | could recall that vaguely. But

if you wanted to pull the -- the slide up for that,

t hat woul d be hel pful.

MR. TREMAINE: |'mjust going to nove
on to anot her question and not belabor that. |'mjust
aski ng about your famliarity with the -- and again,

It's a presentation.
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Woul d you di spute that over tine, the
O | Conservation Division has obtained plugging
authority for wells that were not plugged by the
regi stered operator?

MR. ARTHUR: Yes.

MR. TREMAI NE: You woul d dispute that?

MR. ARTHUR: ©Ch, no. | would agree --
agree that -- yes.

MR. TREMAINE: | may have nunbl ed.
Sorry. |I'mnot trying to trick you. So, okay. So

OCD -- we agree that OCD has obtai ned plugging
authority. And have you heard reference to OCD
Exhibit 17, the master reference spreadsheet?

MR. ARTHUR: Yes.

MR. TREMAI NE: Okay. And do you
di spute that OCD has verified the existence of OCD
pl uggi ng authority for over 1,800 wells?

MR. ARTHUR: That nunber sounds what --
what | recall.

MR. TREMAINE: Okay. Wuld it be
consi stent with your understandi ng that many of the
ref erenced plugging orders cane about under the
exi sting requirenent, the existing rules, that
operators must plug wells within 90 days after 12

nmont hs of inactivity?
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MR. ARTHUR: Could you repeat the
guestion again?

MR. TREMAI NE: Yeah. Wuld you -- is
It consistent with your understanding of the record
and the review of the materials in this case that the
pl uggi ng orders associated with those 1,800 wells that
| mentioned, many of those canme about under the
existing rul es?

MR. ARTHUR: Yes.

MR. TREMAINE: Okay. And those rules
are that an operator has to -- it's the conbination of
19.15.5 and 19. 15.25. The conbi nation of those rules
stands for the proposition that an operator nust plug
their wells within 90 days after 12 nonths of
i nactivity?

MR. ARTHUR: | believe that's correct.

MR. TREMAI NE: Okay. So under the
existing rule, OCD has determned it's necessary to
obt ai n nunmerous plugging orders for hundreds of wells.

Despite those concerns that the
Di vision and the petitioners have put forward in this
hearing and that |'ve asked you about, and the rel ated
enf orcenent on over 1,800 wells, you propose to extend
the inactivity criteria fromone year to three years;

do you agree?
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MR. ARTHUR. Can | -- could you refer
me to the --

MR. TREMAINE: Let nme ask it another
way. |'Il drop the preface. You propose to extend
the defined inactivity period requiring plugging of a
well from 12 nonths to 36 nonths, or | believe in your
testinony, you say three years. Do you agree?

MR. ARTHUR: Can you show ne that?

MR. TREMAINE: |'m asking you about
your testinony. |[Is that your proposal?
MR. ARTHUR: | would like to see ny

testinony, so where you're referring to that.

That's -- it sounds correct, but |I want to see it.
Sorry. I'm-- | don't have every single thing
menori zed.

MR. TREMAI NE: Thank you. | actually
happen to have that one up. | was not anticipating

that this would be a source of concern.

So I"'mgoing to refer you to |ine 164
of your testinony: "The 12-nonth tinmefrane to
determ ne cunul ati ve production days and production
vol ume should be extended to nultiple years, at | east
three years."

MR. ARTHUR:  Yes.

MR. TREMAI NE: Okay. So, your proposal
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Is to go fromone year of inactivity to three years of
i nactivity?

MR. ARTHUR: [ No audi bl e response.]

MR. TREMAINE: |'m going to nove on.
You then go on to state that -- starting on |line 166,
that "If the 90-day criteria are retained, |
recommendi ng using consecutive five-year periods to
determ ne cunul ati ve production days and production
vol ume. "

MR. ARTHUR: Correct.

MR. TREMAINE: Okay. So if we include
t he day conponent, your suggestion is that --
ultimately, that OCD woul d not be able to enforce the
tinmely plugging of a well until after five years had
el apsed; is that correct?

MR. ARTHUR: Well, that aligns with
the -- the five-year TA status. So as opposed to, you
know, going back in tine five years as opposed to --
to one year or 90 days or whatever.

MR. TREMAINE: Well, | get -- maybe
that's the source of the confusion here because
you're -- the section starting on line 156 is saying
you have a recommendation to reject or revise the 90-
day criteria.

The 90-day criteria is proposed as one
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of the two criteria which would establish a
presunption of no beneficial use for very |ow
producing wells, so what does that have to do with TA?

MR. ARTHUR: [ No audi bl e response.]

MR. TREMAINE: | am concerned with
using up ny time. | thought | was going to be noving
alittle nore quickly, so I'll nove on, Ms. --

THE HEARI NG EXAM NER:  You have five
m nut es.

MR. TREMAINE: | have five m nutes.
Al right.
BY MR. TREMAI NE

MR. TREMAINE: |'mgoing to nove on to
anot her topic, M. Arthur. So we've tal ked about --
or you in your direct testinony at nunmerous places
tal k about a concern with the 90-day criteria, which
Is, as | said, one of the two conponents of the
presunption of no beneficial use. There's 90 days and
there's 90 BCE.

You don't seemto di scuss any concerns
with the production threshold of 90 BOE. So | woul d
submt could we sinply address your concerns by
striking the 90-day criteria and just relying for the
presunption of beneficial use on a production

t hreshold of 90 BOE in the prior 12 nonths?
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MR. ARTHUR: That if it was |ess than
90 barrels -- BOE over a 12-nonth period, that that
woul d be consi dered no beneficial use?

MR. TREMAI NE: That that would
establish a presunption of no beneficial use; correct.
Yeah.

MR ARTHUR: |I'm-- |I'"mnot sure | -- |
could say that, either.

MR. TREMAINE: Did you at any point
during your direct testinony analyze or reference the
90 BOE criteria?

MR. ARTHUR: [ No audi bl e response.]

MR. TREMAINE: |'m going to nove on.
Poi nt you to page 18, line 350. This section talks
about a new isolation device requirenent, and you
outline some concerns about inpacts to the well bore
related to that device.

When you wwote this, did you understand
that that isolation device was al ready required,
generally, by the Bureau of Land Managenent ?

MR. ARTHUR: | -- | do understand that
BLMw |l do that on private wells and federal.

MR. TREMAINE: Okay. And let's see;
370. You tal k about safety concerns associated wth

| eavi ng bridge plugs or packers in place for nulti-
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year periods. Wuld you concede that in the absence
of the placenent of that device, the wellbore would
al ready be exposed to the same environnment?

MR. ARTHUR: Would you say that again?

MR. TREMAI NE: Whether or not -- you're
t al ki ng about nmechanical isolation devices that are
subj ect to degradati on due to corrosion, tenperature
cycling, et cetera, et cetera. | f that device is not
I n place, the unplugged well bore woul d neverthel ess be
subj ect to those sane forces; correct?

MR. ARTHUR: The -- the wellbore -- the
wel | bore certainly could be, but, you know, if -- if
you've ever had to fish a cast-iron bridge plug out of
a well that's been in there for a long tine, it can be
a chal |l enge.

And so having -- having those in there
for extended periods can sonetines be an issue, but it
depends on the well and the corrosivity and ot her
t hi ngs.

MR. TREMAINE: All right. | want to
nove al ong to page 27, |line 527, the highlighted
section here. You state "WELC s proposal abandons the
exi sting risk-based financial assurance requirenents
for individual bondings for such active wells."

You are suggesting here -- you wote
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here that the existing rule is risk based. 1Is it your
assertion that the petition with the additi onal
category and the informati on presented at this hearing

I's less risk based than the existing rule?

MR. ARTHUR: | would say, | nean,
it's -- it's just a -- a flat for everything. A flat
criteria: $150,000 per -- per well.

MR. TREMAI NE: But -- and by that

you're referring to the proposed definition of
mar gi nal wells, which you did not use in preparation
of your direct testinony.

So the $150, 000 single-well FA applies
to wells that fall under 1,000 BOE or |less or 180 days
or |l ess, which we've heard testinony amounts to about
2.7 BCE per day, or BCE -- yeah, BOE average per day.

Do you agree that that is a fraction of
the threshold used to define stripper wells or
margi nal wells as you used in preparation of your
testi nony?

MR. ARTHUR: Sorry. The way you're
aski ng your questions can be very confusing, so |l'm--

" mgoing to ask you to --

MR. TREMAINE: |'mnot trying to trick
you, M. Arthur. | admt I'ma little confused by the
testinony, so the -- you're saying that -- okay.
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You use the definition -- the generally

accepted definition of marginal well, so you're
saying -- what you just testified to is that the
$150, 000 is broadly applicable -- is applicable across

t he board, and that was your criticismof it; is that
fair?

MR. ARTHUR: That it's broadly
applicabl e?

MR. TREMAINE: |I'mtrying to repeat
that -- yeah.

One nonent, Madam Hearing O ficer.

M. Arthur, you are a certified
petrol eum geol ogi st; correct?

MR. ARTHUR: Correct.

MR. TREMAINE: And you act as a
contractor for various different entities; is that
correct? Are you required to or do you as a matter of
practice carry any practice insurance?

MR. ARTHUR: Yes.

MR. TREMAINE: Okay. Do you have any
experience procuring either plugging or renediation --
envi ronmental renediation contract services?

MR. ARTHUR: Have -- have | been
retained to -- to do plugging or --

MR. TREMAI NE: No, procuring. Yeah, so
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have you ever worked to procure either plugging or
remedi ati on services from another entity?

MR. ARTHUR: We've hired contractors
to -- to help with that, yes.

MR. TREMAI NE: Okay.

MR. ARTHUR: |If that's what you're
t al ki ng about .

MR. TREMAI NE: When you did that, how
much 1 nsurance did you make your contractors carry?

MR. ARTHUR: So there's -- there's a
variety of different types of insurance from-- you
know, | -- | don't renmenber the -- the specific levels
that are in our -- our contracts or that we have. |
mean, there's, like | said, general liability, this,
that, and the other. | nean --

THE HEARI NG EXAM NER: Pl ease wrap up,
M. Tremai ne.

BY MR, TREMAI NE:

MR. TREMAINE: M. Arthur, did you know
that you were to oppose the petition before you
drafted your direct testinony?

MR. ARTHUR: l -- | wasn't -- | wasn't
asked or contracted to or -- or hired, nor would I, to
"we want to hire you to cone up with this opinion." |

don't do that.
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MR. TREMAI NE: And you've been engaged
in prior rulemkings in the past; correct? | believe
you testified to that?

MR. ARTHUR: Yes.

MR. TREMAINE: |Is it normal practice
for you to engage in a rul emaking without ever having
tal ked to the regul ator?

MR. ARTHUR: So, once, and -- and I'm
again, not an attorney, and | don't know all of the
stuff.

But as just in -- like, I -- | would
| ook at that -- if I'mretained as an expert, | don't,
generally, go talk to the other side, you know? And
that -- that would, you know, just -- you know, when
do expert witness testinony or whatever, which is what
| " m doi ng now.

So -- so, would -- would I if | was
retai ned by NMOGA or soneone to say, "Could you help
us work with an agency on new rules?" 1've done that,
too. That's different than -- than this.

MR. TREMAI NE: Thank you. Thank you,

M. Arthur. 1'll pass the witness, and apologies to
the Comm ssion. | thought | was going to be 20
m nut es.

THE HEARI NG EXAM NER:  All right.
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Thank you so nuch.

M. Moore, do you have any questions of
M. Arthur?

MR. MOORE: | do have sone questi ons.
Thank you, Madam Hearing O ficer.

CROSS- EXAM NATI ON
BY MR. MOORE:

MR. MOORE: Good norning, M. Arthur.
My nanme is Richard Mboore. | represent the
Comm ssi oner of Public Lands and the New Mexico State
Land Office in these proceedings. Thank you for your
testi nony yesterday and today.

It's nmy understanding that you oppose
the applicants' proposed inclusion of a definition for
expi red tenporary abandonnent or expired tenporary
abandonnent status; is that correct?

MR. ARTHUR: The -- the way that
it's -- the way that it's prepared right now, yes.

MR. MOORE: And are you famliar wth
the OCD' s permtting web portal ?

MR ARTHUR: | -- | -- I'mfamliar
withit. | don't -- | don't use it. | usually wll
have ot her people on nmy teamutilize it.

MR. MOORE: Are you aware that on the

OCD' s web portal, "expired tenporary abandonnment" is a
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status that is applied to wells permtted by the OCD?

MR. ARTHUR: | have not | ooked at that
on the -- on the web portal.

MR. MOORE: |I'Ill just share ny screen
quickly. So I'"'mjust going to -- if you can see ny

screen, would you agree that "expired tenporary

abandonnent," if you can see it, is one of the
statuses available in the drop-down nenu on the web
portal ?

MR. ARTHUR: Yes.

MR. MOORE: Wbuld you agree that it
woul d pronote transparency and clarity for the public
on this public-facing web portal for there to be a
definition?

MR. ARTHUR: It could be.

MR. MOORE: But you don't support the
I nclusion or you don't, at |east, support the proposed
definition for expired tenporary abandonnent; is that
correct?

MR. ARTHUR: | have concerns with it.

MR. MOORE: |s there a -- oh, sorry.
Is there a definition that you would support for
expi red tenporary abandonnent ?

MR. ARTHUR. | -- | think that | -- |

woul d say that there -- there could be. | don't -- |
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don't have a proposed one. | think that that's

sonet hing, also, that NMOGA woul d be nore than open to
working with the -- the OCC and -- and SLO, et cetera
on -- on working through.

MR. MOORE: But you haven't proposed a
definition for expired tenporary abandonnment ?

MR. ARTHUR: | have not.

MR. MOORE: You expressed sonme concerns
with the [ anguage of "conplies” or "no | onger
conplies" and "expired tenporary abandonnent.”

Wul d a definition that states that
expi red tenporary abandonnent nmeans a well that has
been approved for tenporary abandonnent status but no
| onger -- under the applicable regulation -- but no
| onger neets the definition of approved tenporary

abandonnent ?

MR ARTHUR: |'m-- I'msorry.
You're -- | mean, for -- on -- at a high |evel, that
sounds reasonable, but I would -- | -- | hate to --
to -- | don't want to conme up with answers just off

the cuff here, so --

MR MOORE: |I'll share ny screen one
nore tinme. This is Applicants' Exhibit 72 with the
proposed changes.

Do you agree that the proposed | anguage
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I ncl udes -- defines an expired tenporary abandonnent
as neaning the status of a well that is inactive and
t hat has been approved for TA status but no | onger
conplies with those regul ati ons?

MR. ARTHUR: Yes.

MR. MOORE: And are you aware of the
definition of an inactive well under the current
regul ati ons?

MR. ARTHUR: Could you -- could you
show nme that? | don't have that.

MR MOORE: |It's here on |, subpart 4.
| can make that a little larger as well if you --

MR. ARTHUR: It's -- that -- that's
okay. Yeah, that sounds applicable.

MR. MOORE: And would you agree that
under OCD regul ations as currently witten under
19.15.25.8, which I wll go to, an operator nust
ei ther plug and abandon a well or place the well in
approved tenporary abandonment within 90 days of a 60-
day period followi ng suspension of drilling
operations, a determnation that the well is no | onger
usabl e for beneficial purposes, or a period of one
year in which the well has been continuously inactive?

MR. ARTHUR:  Yes.

MR. MOORE: Did you hear -- | know you
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said that you've heard sone of the other testinony in
this case. Did you hear Ms. Marks' testinony that on
the OCD permtting web portal, there's not a status of

"Inactive" that is applied to wells?

MR. ARTHUR: | did not hear that
testi nony.

MR. MOORE: | know you nentioned that
you aren't particularly famliar, but would you -- do
you see in this drop-down |ist on the web portal; is

there a status of inactive that applies to wells
permtted by the OCD?

MR. ARTHUR: There's not one on that
drop-down |i st.

MR. MOORE: Wbuld you agree that it
woul d pronote clarity -- 1I'll go back to the proposed
definition. Sorry; | went a little too far -- to
renove the reference of "inactive" fromthe proposed
definition of expired tenporary abandonnment to sinply
i nclude the definition as "a well that has been
approved for tenporary abandonnent status in
accordance with the regul ation but no | onger conplies

with those regul ati ons"?

MR. ARTHUR: | -- | feel like we're
proposing, like, different options of -- of nodified
rul emaking, and "'mnot -- | -- | just -- | -- | hate
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answering questions in that fashion. |
be speculating in -- in the answers that

MR. MOORE: Under st ood.

that's all the questions | have. Thank you for your

tine.

MR. ARTHUR: Thank you.

THE HEARI NG EXAM NER:  Thank you, M.

Moor e.

s Ms. Nanasi on the platfornf? No.

M. Maxwel | ?

MR. MAXWELL: Yes, Your Honor. No

questions. Thank you very nuch.

THE HEARI NG EXAM NER:  Thank you, M.

Maxwel | .
M. Ranki n?

MR. RANKIN:. No questions. Thank you,

Madam Hearing O ficer.
THE HEARI NG EXAM NER: Al
Sayer? No?

MR. SAYER: No questi ons,

O ficer.
THE HEARI NG EXAM NER: Thank you.
And M. Cloutier?
MR. CLOUTIER: Thank you,

O ficer.

don't want to
| provide.

| believe

| right. M.

Madam Hear i ng

Madam Hear i ng
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CROSS- EXAM NATI ON
BY MR. CLOUTI ER

MR. CLOUTIER  Good norning, M.
Arthur. |'ve got questions about a coupl e aspects of
the rulemaking that really haven't been focused on
much in the live hearings here.

But before that, could you explain to
me whet her you believe that a bondi ng system which
woul d require a well that produced 999 barrels of oi
equi val ent over 179 days over a 12-nonth period shoul d
be bonded for $150,000, but if the next nmonth, the
trailing nonth average becane -- or figures becanme 180
days and 1,000 BOE, it would not need to be bonded?

Is that a risk-based bonding systemin
your m nd?

MR. ARTHUR: Those ki nds of things

happen with oil and gas wells because they're not --

you know, it's -- they're producing fromnature, but
it -- it doesn't appear to be a -- a risk-based
appr oach.

MR. CLOUTIER  Thank you. If | could,
| think M. Everhart has -- Ms. Tripp has got sone
famly matters.

If -- M. Everhart, I'mgoing to | ook

at slide 37, which was page 38 of your PDF, please,
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M. Everhart.
BY MR. CLOUTI ER

MR. CLOUTIER. And this is Applicants'
proposed changes to 19.15.8.9. And |I'd like to focus
on the redline change there at the end of paragraph A
Are you with nme?

MR. ARTHUR:  Yes.

MR. CLOUTI ER: First of all, in working
wi th regul ators and havi ng been regul ated, what do you
read the word "proposed” to nodify in this sentence?

MR. ARTHUR: Drilling and possibly
acquisition. It's unclear.

MR. CLOUTIER  Okay. And what is an
operator not permtted to proceed with until it "has
furni shed the required financial assurance"?

MR. ARTHUR: Proposed drilling and/or
acqui sition.

MR. CLOUTIER: All right. If -- what
comment woul d you have about the regulation and its
workability if "proposed” is intended to nodify the
word "acquisition"?

MR. ARTHUR: That -- that's really
tough because, you know, that means you're going to
have to have bonding to -- to pursue acquiring assets.

So if you're a new operator to the state or an
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exi sting operator that may be acquiring assets from
anot her operator, you' d have to have bonding in place
even for a proposed acqui sition.

MR. CLOUTIER: Are there situations
where assets may be for sale or, frankly, a conpany
may be for sale where there -- in the industry where
there's nore than one potential acquiring entity?

MR. ARTHUR: Yes.

MR. CLOUTIER  And, | think, on the
next page you express some concern about -- sorry; |
flipped past it. You say "unnecessarily exponentially
I ncrease the bonding required."

Does that concern have anything to do
with the word "acquisition" in the proposed
rul emaki ng?

MR. ARTHUR: Certainly, and -- and it
can get -- it can get conplicated in the -- the -- in
what you referenced there because, |ike, we're hel ping
an operator right now sell sone assets, and so they
have a data roomup and multiple people |looking at it.

But with these, even for a proposed
acqui sition, you'd have to have bondi ng, which neans
you'd have to have nmultiple people with bonding
wi t hout even proceeding with conpl eting the

acquisition and -- and comng to the state to get
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aut hori zation.

MR. CLOUTIER: When would it be
appropriate for the State of New Mexico to want to
require bonding froma new operator or potential new
oper at or ?

MR. ARTHUR: \When they have those
assets and they approve themfor -- to be an operator.

MR. CLOUTIER: Thank you, M. Arthur.
Appreci ate that.

If we could nove to what was slide 55,

page 56, of that PDF, please? That's the wong page.

l"msorry. |'mlooking for the changes to 19. 15. 09,
t he waste prevention. |I'msorry. Yeah, it's page 55
of the PDF.

BY MR. CLOUTI ER:

MR. CLOUTIER: You with nme, M. Arthur?

MR. ARTHUR: Yep, | see it.

MR. CLOUTIER  Okay. And subsection A
as | appreciate it defines what it is to be an
operator in good standing in the State of New Mexi co;
correct?

MR. ARTHUR: Yes.

MR. CLOUTIER:  Could you explain to the
Comm ssi on your concern wth the change to subsection

A(4) of that rule?
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MR. ARTHUR:. Well, this is,
essentially, what -- what | discussed yesterday, but
it -- it, one, renoves, you know, the -- the buffer
t hat was there. But, you know, so, you could have an
operator with, you know, one violation, and they're no
| onger, you know, in regulatory conpliance.

MR. CLOUTIER: And that regul ation
refers to the financial assurances rul emaking in sub
(4)7

MR. ARTHUR: Correct.

MR. CLOUTIER And currently, the
regul ation requires nore than one violation; correct?

MR. ARTHUR: Correct.

MR. CLOUTIER: Wth a fluctuating
bond -- well, let nme strike that.

Wth a proposal that bonding on a well
be contingent on production days and production
vol unes that can vary over time, would it be a good
| dea, for instance, for the State of New Mexico to
have a policy where an operator of 250 wells fails to
realize that one of his wells has slipped into
mar gi nal status, fails to bond it tinely, and then has
its authority to operate all of its wells pulled?

MR. ARTHUR. That is a -- isa-- 1 --

|'d say that exanple aligns with what's here because
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t hey would no | onger be an operator in good standi ng.

MR. CLOUTIER.  And what happens to the
wells in that scenario?

MR. ARTHUR: They can't -- they can't
be produced.

MR. CLOUTIER Is anyone allowed to go
put hands on that well for any reason?

MR. ARTHUR: No.

MR. CLOUTIER: What happens if there's
an emergency?

MR. ARTHUR: Bad things can happen.

MR. CLOUTIER: Sane question on the new
proposed sub A(5). What regulation is that referring
to that currently nmeets the requirements of?

MR. ARTHUR: The flaring and venti ng.

MR. CLOUTIER All right. And | think
here, and | don't know if it's in the proposed
rul emaki ng, but it should read 19.15.27.8. A rather
than A8. M. Fox is even nodding at ne. So we agree
on one thing.

MR. ARTHUR: Yeah, it's right over to
the -- it's correct over to the left, but not in
the --

MR. CLOUTIER Right. Okay. And do

you have an understandi ng of what 8. A of subpart 27
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does?

MR. ARTHUR. | -- | think so. W
tal ked about it here just a little bit ago.

MR. CLOUTIER: It prohibits venting and
flaring; correct? And then you referenced in your
testimony with M. Tremai ne subparts B, C, and D
which permt venting and flaring in certain narrow
circunstances during drilling, during conpletion, and
during operations; correct?

MR. ARTHUR: Correct.

MR. CLOUTIER: Do you have any concern
about isolating the anendnent here to only subpart
A -- | nean subparagraph A of 27.8?

MR. ARTHUR: It could nake this very
chal | engi ng because, again, an operator with 250 wells
has one well that gets caught up in this, and it's the
sanme situation we tal ked about before.

MR. CLOUTIER And in the circunstance
| mentioned, just in A any venting and flaring is
prohi bited --

ARTHUR:  Correct.
CLOUTIER: -- under A; correct?

2 2D

ARTHUR: Correct.
MR. CLOUTIER. B through D permt sone

venting and flaring under particular circunstances;
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correct?

MR. ARTHUR: That's right.

MR. CLOUTIER. Is it a good idea for
the State of New Mexico in our hypothetical 250
operator status to revoke operator status based on a
single violation of a venting and flaring rule?

MR. ARTHUR It doesn't sound like a
very good plan to ne. And that could result in a | ot
of negatives, and without any -- you know, w thout it
being sonme significant positive.

MR. CLOUTIER: Sounds |ike we're
| nposi ng the death penalty for a single venting and
flaring violation is the proposal; correct?

MR. ARTHUR: That's about right.

MR. CLOUTIER  All right. You were
asked sone questions about the LFC report, M. Arthur.
Do you know what information the LFC sought from
| ndustry prior to preparing that report?

MR. ARTHUR: | don't know that.

MR. CLOUTIER:. Okay. Do you know if
the LFC sought any information from any industry
participant or trade association prior to preparing
that report?

MR. ARTHUR |'m not aware that that
happened.
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MR. CLOUTIER Do you know if industry,
when it found out about the LFC process, was refused

to provide information to the LFC prior to that

report?

MR. ARTHUR: | am not or was not aware
of that.

MR. CLOUTIER. Okay. Thank you, M.
Arthur. | appreciate your testinony and thank you for

your time today.

THE HEARI NG EXAM NER: Thank you, M.
Cl outi er.

M. Suazo, do you have redirect?

MR. SUAZO. | do, Madam Heari ng
Oficer. Can we take a five-m nute break?

THE HEARI NG EXAM NER: We can. Let's
come back at 10:25. It's a nine-mnute break.

(OFf the record.)

THE HEARI NG EXAM NER: Let's cone back
fromthe break, please.

Al right. W wll turn nowto
conmm ssi on questioning of -- I'"msorry? Oh, M.
Suazo. Redirect. Very sorry.

MR. SUAZO. Thank you, Madam Heari ng
Oficer.
/1
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REDI RECT EXAM NATI ON
BY MR. SUAZO

MR. SUAZO. M. Arthur, | just have a
few questions in |light of sone of the questions that
you were asked on cross-exam nati on.

Let's start with some of the questions
t hat counsel for Applicants asked you. And, you know,
| think there's sonme things | want to clarify just
because, you know, in this type of forum unlike a
courtroom there's kind of a |lot of preface to the
guesti on.

So | want to make sure that we, Kkind
of, focus in on what the subject was so that you can
nore clearly answer, you know, sone of the things that
the other parties were getting at.

Now, let's start with WELC s
questioning of you by M. Tisdel. Applicants took
I ssue with the absence of a list of materials in your
direct testinmony. Do you renenber that?

MR. ARTHUR: Yes.

MR. SUAZO. Ckay. And instead of a
list, you actually included the Iist of all the
sources that you used in your testinony as footnotes;
correct?

VR. ARTHUR: Yes.
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MR. SUAZO. Okay. And you used
those -- | counted 36 citations throughout your direct
testinony; correct?

MR. ARTHUR: Sounds about right.

MR. SUAZO. Okay. Let's talk about
your experience with EPA' s data projects on high-risk
wells to -- you know, as they relate to WELC s
proposals. Can you tell the Conmm ssion a bit nore
about how you hel ped the EPA to devel op a programto
assess risk-based data?

MR. ARTHUR So, for -- and -- and

we' re tal king about the -- what | nentioned wth DOE

DO, EPA?

MR. SUAZO  Yes, sir.

MR. ARTHUR: So, we | ooked at the age
of the well, the depth of the well, water quality

characteristics, production history of the well,
casing details, a -- a variety of different things
t hat were consi dered.

| would -- | would say we -- | don't
know t he exact nunber, but over 100 details that we
tal ked about in -- in looking at trying to
characterize those things. And we had USGS input as
well in that -- in that process.

MR. SUAZO And did | understand
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correctly that you referenced that EPA nethodol ogy as
a neans that could inprove Applicants' proposals?

MR. ARTHUR: | think so.

MR. SUAZO. And is that because that
woul d make them nore of a risk-based approach?

MR. ARTHUR: That was what DOE, DAd,
and EPA were -- were trying to do is to, |ike, address
t hose high-risk wells.

MR. SUAZO. Ckay. And let's nove on to
sone of the questions from OCD s counsel. You
di scussed various definitions in your testinony wth
respect to marginal and stripper wells in other states
for conparative purposes; correct?

MR. ARTHUR: Yes.

MR. SUAZO. Ckay. And you conpare
t hose varying definitions to the proposed definition
of marginal well that's a issue in this proceeding;
correct?

MR. ARTHUR: Correct.

MR. CLOUTIER:  QObjection. Leading
questi ons.

THE HEARI NG EXAM NER:  All right, M.
Suazo, just rephrase it.

BY MR. SUAZO
MR. SUAZO. Wiy did you use those other
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definitions fromother jurisdictions? Was it for
conparison?

MR. ARTHUR: To try to conpare what
ot her states are doing or have done to what is being
pr oposed.

MR. SUAZO. And why do you believe that
conparison is inmportant for the Comm ssion to
consi der ?

MR. ARTHUR: So, | ooking at what other
states are doing is -- | -- 1 think is -- is inportant
t o under st and.

MR. SUAZO  \Why?

MR. ARTHUR: It gives sone basis of
what ot her states have already done. Wat -- what --
because if you think of this, as well, as many of the
operators out there don't operate in only one state.
They're operating in nultiple states.

MR. SUAZO. And --

MR. ARTHUR: So havi ng that
under st andi ng, the conparison can be quite helpful in
my opi nion.

MR. SUAZO. And is it accurate that
many ot her jurisdictions do not define marginal or
stripper wells?

MR. ARTHUR: That's correct.
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MR. SUAZO. Ckay. And so, when OCD
asked you whet her or not you use the proposed
definition of marginal wells that is at issue in this
proceeding, that's incorrect; is that right? And
that's incorrect because you were conparing it to
ot her jurisdictions?

MR. ARTHUR: Correct. That's what |
was trying to do, and the questioning there was very
conf usi ng.

MR. SUAZO. Ckay. And so you did not
provi de your own definition of marginal or stripper;
you just conpared what applicants were proposing to
other jurisdictions; is that right?

MR. ARTHUR: Yes.

MR. SUAZO. Ckay. You were asked about
| ease managenent on cross, and you di scussed how a
wel | producing 0.25 BOE a day can help maintain a
| ease while the operator does things such as raising
capital for other investnent projects; correct?

MR. ARTHUR: Yes.

MR. SUAZO. Okay. Do you have any nore
exanpl es for how producing wells, even if in small
guantities, can allow nore tinme for an operator to
devel op ot her zones or opportunities?

MR. ARTHUR: So having that --
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certainly, you know, in -- in what you just said, you
know, geology is conplex; reservoirs are conpl ex,
and -- and trying to assess that takes tine.

And being able to have even those | ow
production periods and wells just |ike OXY showed
yesterday can be critical to -- you don't want to | ose
| easehol d. You don't want to -- you know, you want to
do that. So it can be -- it can be inperative to
build -- to allow future, bigger projects to -- to go
on.

MR. SUAZO. And so -- just so
understand as a non-oil and gas operator, essentially,
t hese smal | - producti on-vol une wells can all ow
operators to buy tine so they can continue to expand
their operations?

MR. ARTHUR: Well, buy tinme and al so
generate incone.

MR. SUAZO.  Ckay.

MR. ARTHUR: Even if it's small and --
and, you know, |ess desirable.

MR. SUAZO. And by that, do you nean
that they generate incone that can show that they can
devel op other projects? O how does -- how do they
t hi nk about it?

MR. ARTHUR: Well, | -- | would say
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in -- in multiple instances. But if you can

produce -- you know, if you've got wells that are
produci ng a couple of barrels a day, | know many t hat
do that. And that's -- a lot of their production is

only, you know, one or two or five barrels a day.

And they -- they produce that oil and
sell it and generate incone to offset operationa
costs and so forth while they're |ooking at other
opti ons maybe.

MR. SUAZO. Now, OCD s counsel asked
you about the presunption of no beneficial use. |Is
t hat accurate?

MR. ARTHUR: Yes.

MR. SUAZO. Okay. And let's talk about
that 90-day criteria. That is the defined termthat
you used to define both the 90 BOE and at | east the 90
days of production over a one-year period; correct?

MR. ARTHUR: Correct.

MR. SUAZO. Ckay. And it was the
shorthand that you used so you didn't have to keep
reiterating those two elenents; correct?

MR. CLOUTIER  Objection. Leading.

THE HEARI NG EXAM NER: M. Suazo, you
really are doing nost of testifying here.

Il
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BY MR SUAZC
MR. SUAZO. Did you use shorthand to

refer to those two el enents?

MR. ARTHUR: | was -- | was trying to
| ook at the -- the 90-day criteria as opposed to going
in, you know, 90 days, 90 barrels. | -- 1 probably
coul d have done that, but | was -- | was assum ng that

was really neani ng both.

MR. SUAZO. And was that an expressly
defined termin your testinony?

MR. ARTHUR: It -- my testinony does
tal k about the 90-day and 90-barrel.

MR. SUAZO. Okay. So would you then
say the OCD' s claimthat you elimnated the volunetric
threshold is inaccurate?

MR. ARTHUR: Yes.

MR. SUAZO: Let's tal k about OCD s
guestions related to your recommendati on about five
years being a good tineframe for assessing benefici al
use. Can you explain to the Comm ssion how things
|i ke capital allocation cycles m ght inpact tinmefranes
wth respect to wells?

MR. ARTHUR: Operating oil and gas

assets, just |ike anything, can be -- can be very
conplicated by getting -- you know, you nmay have to go
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rai se noney to do projects, and in -- in doing that,

you may -- may be getting investors. It -- it could
take a -- a significant anount of tine.

Even -- even with sonme of the bigger
conpani es, they don't -- they may not -- they may have
a process.

Like, if you're -- in ny experience, if
you' re doing sone stuff with sone of the -- even the
maj ors, it -- it takes forever to get through that,

you know, scenario of working through all their
managenent teans to get themto agree to, you know,
to -- to spend that capital

So it could be a -- a variety of
different ways, but | think what we see a | ot and what
| " m probably nost experienced with is -- is people
trying to raise noney to do those upgrades or -- or
projects or acquisitions or whatever.

MR. SUAZO. Okay. Do you recall M.
Tremai ne asking you about the presunption of no
beneficial use and when it's triggered?

MR. ARTHUR: Yes.

MR. SUAZO. Do you renenber his
guesti on about operators having the opportunity to
refute that presunption?

VR. ARTHUR: Yes.
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VR.
I mpl i cated by that
VR.
VR.

under st andi ng t hat

SUAZO:
presunption?
ARTHUR:  Yes.
SUAZO. And is it your

I f the presunption is not

| s tenporary abandonnent

ref ut ed

that then the well is required to be permanently

pl ugged?

MR. ARTHUR: Correct.

MR. SUAZO. Do you recall being asked
about the difference in cost between horizontal wells
and vertical wells?

MR. ARTHUR: | -- | renmenber the
di scussion that he had there, yes.

MR. SUAZO. Ckay. And what is -- what

was the purpose of you -- well, |let nme rephrase that.
Was it your testinony that the
proposals are less risk based -- the proposals by the

applicant -- because they did not -- they renoved the
inquiry into things like the depth of the well?

MR. ARTHUR: Yes.

MR. SUAZO. Let's npbve on to tenporary

abandonment. If a well is classified as being in

expired tenmporary abandonnent, do any of those wells
stay classified as expired and tenporarily abandoned

even if paperwork is submtted to OCD, to your
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know edge?

MR. ARTHUR: | would say until OCD
approves that, it would -- it would remain that -- in
that even if -- even if you have submtted.

MR. SUAZO. Ckay. So it can -- what
you're saying is it can retain that status while the
Division is potentially review ng paperwork?

MR. ARTHUR: Correct.

MR. SUAZO. Okay. Are you aware of any
nunmbers with respect to how many applications for
t enmporary abandonnment OCD has received?

MR. ARTHUR: |'m not sure.

MR. SUAZO. Are you aware whether OCD s
online lists for tracking active and inactive wells
are up to date and current?

MR. ARTHUR: | don't know that.

MR. SUAZO. | believe that M. Tremi ne
asked you whet her you were aware that when OCD pl ugs
wells, they also plug other wells in the vicinity; is
that correct?

MR. ARTHUR: He said that, and |
believe they try to do that.

MR. SUAZO. And you agreed with that
approach; correct?

VR. ARTHUR: Yes.
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MR. SUAZO. Do you know whet her the
average costs that OCD clainms it incurs for plugging
wel I's includes the costs for the wells in the
vicinity?

MR. ARTHUR: | have not tried to
specifically analyze all those details.

MR. SUAZO. Do you know whet her t hat
i nformation was in the LFC report?

MR. ARTHUR: |t was not.

MR. SUAZO. Have you seen OCD provide
that information in this proceedi ng?

MR. ARTHUR:  No.

MR. SUAZO. No further questions, Madam
Hearing Officer.

Thank you, M. Arthur.

THE HEARI NG EXAM NER:  Thank you, M.
Suazo.

Comm ssi oner Anponmeh, do you have
guestions of M. Arthur?

COW SSI ONER AMPOMAH:  Yes, | do. M.
Arthur, thanks so nuch for your testinony today. |
just want to be sure that you are the chief wtness
for NMOGA; is that correct?

MR. ARTHUR: That's correct.

COW SSI ONER AMPOMAH: Okay.  Yeah.
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M. Suazo, if possible, you can bring up the slides so
Il will just walk through that to ask hima few
guestions?

MR. SUAZO. Sure. G ve us just a
second.

COWM SSI ONER AMPOMAH:  Thank you.

Yeah, let's start fromslide nunber 8, and that is out
of scope of direct testinony. Yeah, I'lIl start with
D.

So you're saying that the new
definition of marginal wells as proposed by the
applicants -- you know, you went on to say is nore
stringent than federal and other states. Do you stil
stand by this assessnent?

MR. ARTHUR: Yes, and it's included
in -- in sone of the exanples that | showed.

COW SSI ONER AMPOVAH: Exactly. Yeah,
we'll get to that, but | just wanted to dive in a
little bit nore deeper into that. Can you confirmto
the Comm ssion the definition of marginal wells as

proposed by U S. EPA?

MR. ARTHUR: | believe it's 15 barrels
a day, BOCE.

COW SSI ONER AMPOVAH:  So i f you
conpare that to what -- so, in a year, how many -- how
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much barrels are we tal king about here?

MR. ARTHUR. | -- | don't have a
calculator in front of nme. | didn't |ook at the
annual aspect of that.

COWM SSI ONER AMPOMAH:  So let's say if
we multiply 15 by 365, we are | ooking at over 5,000
barrels a day; is that correct?

MR. ARTHUR: Sounds about right.

COW SSI ONER AMPOVAH:  So how does t hat
conpare to 1,000 or even the 750 BCE that we are stil

di scussing here at the hearing?

MR. ARTHUR: | don't understand your
questi on.

COW SSI ONER AMPOMAH:  So you' re sayi ng
that the applicant -- their definition of marginal

wells is nore stringent than federal and ot her states.
So I"mjust focusing on the federal, and we're just
doi ng the math.

The federal is proposing that before a
well can be classified as a marginal well, it has to
produce about 5,000 barrels of oil in a year. But the
applicant is |ooking at 1,000, and even they are
willing to go down to about 750. So how stringent is
this proposal to that proposed by U S. EPA?

MR. ARTHUR: Commi ssioner, if we could
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go to the definition, what we have for -- for narginal
well's here, that would be hel pful.

COW SSI ONER AMPOMAH:  Yeah, vyour
| awyer can do that. | do not --

MR. SUAZO. Just to clarify,

Comm ssi oner Anmponmah, you were tal king about EPA's
definition for marginal ?

COW SSI ONER AMPOMAH:  No, you -- nmaybe
you can ask your witness. He's asking -- he wants to
see marginal. | don't know which type of -- which
definition he wants to see, so maybe you can ask him
for that.

MR. SUAZO. M. Arthur, which
definition are you looking for? | can pull it up in
your testinony.

MR. ARTHUR: | was -- | was trying to
| ook at the -- what the -- what the proposed
definition of marginal wells in the -- in the new
regul ations is.

UNI DENTI FI ED SPEAKER: Search for --
slides since that's accessi bl e.

COW SSI ONER AMPOVAH: | don't think I
saw t he exact definition in M. Arthur's slides, but I
can read to you what OCD presented to us. You know,

so they're saying that margi nal well nmeans "an oil or
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gas well that produced | ess than 180 days and | ess
than 1,000 barrels of oil equivalent within a
conservative 12-nonths period."

MR. ARTHUR: Correct.

COW SSI ONER AMPOMAH:  So do you want
me to repeat ny question again or --

MR. ARTHUR: So the -- the EPA
definition, the other state definitions don't include
a specific threshold of nunber of days produced is --
Is one. So there's -- there -- there are differences.

The -- the total barrel -- BOE is
what's bei ng proposed here of 1,000 or 750 is |ess for
that definition of a -- of a marginal well. So being
able to specifically say it's nore stringent? It's --
it's a conmbination of those two factors is what |
woul d say.

But | think that having sonething that
Is nmore in the 750 BOE and being nore flexible on that
180 days, just as the -- the | PANM asked about, and
that -- how those things can -- can change, | think,
woul d be -- woul d be reasonabl e.

COW SSI ONER AMPOVAH:  So is this
somet hing that NMOGA is going to provide the
definition to the Comm ssion for consideration?

MR. ARTHUR: | don't know that, but |
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think that NMOGA is very open to working with the
Comm ssi on on that.

COW SSI ONER AMPOVAH:  Yeah. And you
are the chief witness, so |I'm asking you. Probably
you are going to tell the Comm ssion, or is it the
| awyers going to tell the Conmm ssion?

MR. ARTHUR: It would be themto tel
t he Conm ssion on -- on that.

COW SSI ONER AMPOVAH: Okay. Thank
you. Let's go to slide nunber 14.

So you recommended to the Commi ssi on
t hat we should reject, then, the new definition. And
then you say that in the event that the Conm ssion
decides to proceed with that, nmy question is, are you
okay or is NMOGA okay if the Comm ssion strikes
specul ati ve purposes?

MR. ARTHUR: |If they strike what, now?

COW SSI ONER AMPOVAH:  Specul ati ve
purposes. That was added to the original beneficial

use purpose.

MR. ARTHUR: | think that would -- |
woul d have a | ot |less problens if -- if the
specul ative purposes text in there was -- was

stricken.

COW SSI ONER AMPOMAH:  Let's go to
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slide nunber 17.

So you are recomending to the
Comm ssion that we should reject the 90-day criteri a.
Now, | want to ask you; have you |istened to the
testinony that the applicant and even OCD is open to
have some exceptions? Have you had a chance to listen
to that testinmony, and do you have any comment on
t hat ?

MR. ARTHUR: | was not able to hear
that testinony, but that's --

COW SSI ONER AMPOVAH: Ckay. Then,
"1l read --

MR. ARTHUR: | think -- | think NMOGA
Is certainly open to discussing these things with the
Commi ssi on.

COW SSI ONER AMPOMAH: Okay. So woul d
the | awers be the ones that will review and then
provi de sone feedback to the Comm ssion?

MR. ARTHUR: | believe so.

COW SSI ONER AMPOVAH: Okay. Thank
you. But |let ne ask you; do you have any exceptions

t hat you want to propose to the Comm ssion?

MR. ARTHUR: | have not tried to
develop that -- that, specifically, yet, other than
things to consider. So | haven't -- | haven't tried
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to make specific recomendations of -- of this, but --
ot her than sone of the things that | included in here,
| i ke reduci ng specul ative, et cetera.

COW SSI ONER AMPOMAH: Okay. Let's go
to slide nunber 31.

So here you are saying that the
mar gi nal wells should not be defined, but if it is,
must be grounded in operational and econom c context,
considering | easehold strategy, reservoir nanagenent
needs, and cashfl ow projections or abstract
t hr eshol ds.

And then you go to the second one,
saying "If it nmust be defined, then the definition
shoul d incorporate flexibility and allow for a case-
by-case econom c assessnent |ike the EPA production-
based criteria," and on and on.

On this one, you know, can you explain
alittle bit on the case by case? Because |I'm a
little bit confused about -- | feel like a rule has to
be clear and direct to avoid any confusion. So |I'm a
little bit confused by, you know, the recomendation
t hat we should do case-by-case econom c assessnent.

| f you can speak a little bit to that?

MR ARTHUR: | -- | think that -- that
| -- 1 can -- | can certainly understand, you know,
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having a -- a -- the -- the desire of a rule to be
clear. But | would say that in -- in ny experience
working with nmultiple state oil and gas agencies, BLM

DOE, et cetera, it's tough because we're dealing with

very conplex projects and -- and so forth.

So it's -- it's not always clear. This
isn't like, you know, having a -- a rule to --
that -- that there's one way to do it, and it's -- and

It's very clear, and it's the sane every tinme. And --
and in this case, it can be very conplicated for

| easehold and a | ot of the different things that --
that we tal k about here.

So ny encouragenent is to have
flexibility and consider these things on -- on an
overall case. And that's -- that's why you have, you
know, technical people with those backgrounds that
work for the OCD so that they can do those eval uations
and understand it.

COWM SSI ONER AMPOMAH:  Don't you
believe that that has contributed to the | oopholes and
even the nunerous orphan wells that we have in the
state of New Mexico and in the country?

MR. ARTHUR. So -- so keep in mnd
if -- if we |look at orphan wells in the country, a | ot

of the wells were orphaned before there was even
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regulations for -- for wells and, you know, conpanies
that -- that went out of business in the, you know,
pre-1900s, the 1920s, and -- and so forth.

So if you |l ook at even the rules and
regul ati ons of various oil and gas agencies, the
exi stence of APlI, which -- they didn't even -- they
weren't there until, | think, 1918. But so -- so I'm
not sure that -- that |oopholes is -- is the sole
reason for that.

| nmean, a lot of it is just that's

what -- what happened and how oil and gas used to be
devel oped. |t was just people going out and drilling
the wells and producing them and -- and novi ng on.

But there's also been major crashes like | nmentioned
yesterday, |ike Penn Square Bank or, you know, during
COVID with oil going to -$47 a barrel.

But what | will also say, and -- and |
agree a hundred percent with, that there certainly are
bad actors. There can be bad actors. There can be
peopl e that are non-conpliant.

| worked in enforcenent when | was at
the EPA in the -- in the '80s and helped with the
first crimnal indictnment under the Safe Drinking
Water Act. So there certainly are, and there's

certainly people that -- that do try to cheat, that do
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try to find the | oopholes. That -- that exists.

That doesn't nmean that you can broadly

characterize that or -- or that, you know, it's just
small -- all small operators are -- are bad or al
operators producing low -- | ow production wells are

bad or whatever it is.

But | think that having that
flexibility and having the staff that -- that the
state has can hel p assess those | oopholes so that that
doesn't occur.

COWM SSI ONER AMPOMAH:  Thank you, sir.
Pl ease, let's go to slide nunber 33. So, in your
first sentence, you're saying that marginally
produci ng wells in New Mexico collectively contribute
a nmeani ngful share of the national production. Do you

have the nunbers to back this up?

VR. ARTHUR: | -- 1 believe that | ater
inthis that I -- 1 included data for the state of New
Mexico for marginal wells. It was published from |

t hink, a 2004 report.

COW SSI ONER AMPOMAH:  And t hen you say
that -- on your point 3, "huge financial |osses and
repercussions including lost tax revenue." Did you do
the analysis for this, too?

MR. ARTHUR: Well, later, in one of
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the -- in one of the slides, |I -- | noted that, you
know, that in New Mexico, the industry provides --

think it's $7.8 billion to the state. And if you | ook

at the percentages of -- of marginal wells fromthat,
it would -- that contribution would be over $1
billion.

MR. SUAZO:  Conmi ssioner or Madam
Hearing O ficer, just to clarify, that's on page 38 of
his testinmony. And you can see at the top of the
slide where there's greater detail in the direct
testinmony with respect to what's on the slide.

COW SSI ONER AMPOMAH:  Thank you. |
appreciate that. | wanted to see that reference, so
t hank you. Thank you.

Let's go to slide nunber 38. Yeah,
nunmber 38. Yeah. So | PANM counsel touched on this a
little bit, and he stressed that there has not been a
| ot of discussion on this provision. And did a good
j ob, you know, going back and forth with you on this.
But | want to pick it up on that a little bit.

So, the redline here on the first -- on
the top, we're saying that "The Division shall not
approve and the operator shall not proceed with any
proposed drilling or acquisition until the operator

has finished the required financial assurance."
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So you had a lot of issues with that,
but my question is, is this provision not to reduce
the state's risk of wells passed on to operators if
not averted will not be able to plug | ow producing
wells, which -- and then becones an orphan and then
becones a responsibility of OCD?

MR. ARTHUR. | -- | think that is --
l"'m-- |I"mspeculating that that is |ikely what the --
the goal of this is. But I think that there's

uni nt ended consequences, and just fromthis |anguage,

conf usi on.

And even | ooking at that -- that orphan
well's, what | haven't seen is -- is just the ongoing
statistics of -- of those wells being orphaned; how

OCD is, for instance, managi ng enforcenment and
conpliance fromoperators to use the regulations and
rules already in place to -- to help try to avoid

t hat .

COWM SSI ONER AMPOMAH:  You know, |
tried to do -- when the discussion was going on,
tried to check and see what OXY's response to that
provi sion was. So, you know, | couldn't get that.

But do you know if OXY al so provided sone feedback on
t his | anguage?

MR. ARTHUR: | -- | don't renenber.
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COW SSI ONER AMPOVAH:  Ckay. | will
check that. [1'll check into that. But is NMOGA goi ng
to propose any potential changes to this provision?

MR. ARTHUR: | -- | don't know what
they're -- what they're planning to propose, sir.
| -- | do believe that they are open to working with
t he Comm ssion on -- you know, on nodified | anguage.
And -- and this one, as -- as was noted during that
clarification, even, would help this a | ot.

MR. SUAZO. Madam Hearing Officer, just
to clarify, the proposals that NMOGA has provided to
date are typically contained in M. Sporich's
testinony. He's just providing the technical
assessnment, and then the |l egal wtness will actually
provi de the | anguage on certain proposals.

You know, given what we | earned over
the hearing, there mght be -- NMOGA may be willing to
provide nore at a later time, but, you know, given
where we were at the inception of the hearing, we
could provide limted recomendati ons and proposal s,

but we were not planning on doing that through this

W t ness.

COW SSI ONER AMPOMAH:  Thank you, M.
Suazo. | appreciate that. So when | ask the
question, yeah, you can just pass it on. | appreciate
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t hat .

Pl ease, let's go to slide nunber 39.
You know, I'ma little bit curious. So, here we're
t al ki ng about the bl anket bond of 250,000; is that
correct for the active wells? 1|s that correct?

MR. ARTHUR: Well, the -- starting with
the -- 25,000-plus anount determ ned by depth and
tiered with the bl anket bond, vyes.

COW SSI ONER AMPOMAH:  Yeah, that one.
You attribute that to the risk base for individual
wells. But you know, so, your bold letters here; I'm
alittle bit -- maybe |I do not under st and.

Because you're saying that it is
unwor kabl e or unnecessarily, exponentially increase
t he bonding requirenment for wells which post the | east
type of risk and are the npost prevalent type in New
Mexico. Are you referring to the proposed 250, 000
bl anket bond?

MR. ARTHUR: No, this is --this would
be the -- the $150, 000 i ndividual bonds proposed
I ncreases for active well financial assurance and --
and so forth.

COWM SSI ONER AMPOVAH: Okay. So,
again, let's talk about the bond and the requirenents

that the applicant is willing to go down from 15
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percent to 30 percent. Have you listened to that
testi nony?

MR. ARTHUR: | -- | have not.

COW SSI ONER AMPOMAH: Okay. And do
you believe that if -- let's say the 30 percent
threshold is inplenented instead of the 15 percent,
woul d that help alleviate sonme of the concerns that
you have here?

MR. ARTHUR: That would certainly be
better.

COW SSI ONER AMPOVAH:  Thank you.
Let's go to slide nunber 40. So you've talked a | ot
about the amount that the plugging costs. You know,
that is being proposed as 150,000 per well.

My question to you is do you know the
nost expensive plugging performed by the industry in
the recent years that you are aware of that you can

share with the Comm ssion? The nost expensive

pl uggi ng?
MR. ARTHUR: That was done by industry?
COW SSI ONER AMPOVAH:  Yes.
MR. ARTHUR: | -- | have -- |'mjust
trying to think of -- of one that we, you know,

plugged in the mddle of the river, and that was over

$1 million.
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COW SSI ONER AMPOMAH:  So the industry

has plugged a well that is even up to, like, $1
mlliion?

MR. ARTHUR: It was a -- | nmean, that
was an -- an exception, but yes.

COW SSI ONER AMPOVAH:  Okay.

MR. ARTHUR: | nean, it was in the
m ddl e of a river. You had to, |ike --

COW SSI ONER AMPOMAH:  But it's still
classified as onshore?

MR. ARTHUR: Yes.

COW SSI ONER AMPOMAH: Okay. Ckay. So
you di scussed about the risk-based analysis. Now, OCD
and the applicant -- you know, I was with you on that.
| mean, | thought that there has to be a risk base
where the anount proposed for a bonding is tied to the
debt, the age, and all of that.

Now, OCD and the applicant proved that
it's not really a major factor, especially for the

wells that OCD plugs. What is your response to that?

MR. ARTHUR: So what | -- what |
haven't seen fromthat is a -- a provision to | ook
at -- at all the -- all those details and, you know,

statistical analysis of the wells that they plugged

from-- fromthose particular -- you know, considering
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those particular details.

So what -- what we did see, you know,
in the -- fromthe first OCD witness is, you know,
where he showed those two wells that were near each
other, and -- and, you know, the -- they -- they had
to delay based on an oW being in the -- in the
wel | head, and -- and one taking -- | don't renenber
t he specific days, but nuch | onger than the other
wel | .

So, obviously, the -- | don't -- |
don't renenber that he discussed costs for each of the
two, but -- but one appeared to -- that it was -- cost
significantly nore than the other one. But | -- |
don't know. | haven't seen the details of what you're
aski ng presented by OCD.

COW SSI ONER AMPOVAH:  But you wi |
agree that industry do have nore nunbers, nore data
points, on well plugging, probably, than OCD? Wbuld

that be a fair assessnent?

MR ARTHUR. | -- | would -- | would
say that's -- that's correct. But, |ike, when --
where industry is -- is plugging, oftentines, say,

newer wells or wells that are not in such bad
condition as the -- sonme of the exanples that OCD

showed.
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So, sonmetines you get -- you guys get
t he worst of the worst, but sonetines not. So it --
it just depends on -- on that. But -- but industry
definitely has a lot of data on that, on what they've
spent to -- to plug wells. W've -- we've got --
we' ve worked with conpanies that have plugged -- like
one, Diversified; they're plugging thousands of wells.

COW SSI ONER AMPOMAH:  So one thing
that | have not heard so far is the -- let's say the
150,000, if industry is proposing a different nunber.
So don't you believe that it would have been nore
prudent for NMOGA to engage with the applicant, with
OCD, to really come up with what you believe could be
t he best nunber?

MR. ARTHUR: | think -- | think I'm
very supportive, always, of collaboration.

So | don't know that there -- what
opportunity was there for that or whatever, but I
think that that would be a good path forward for
all -- all interested parties to -- to work together
on | ooking at that risk-based analysis to | ook at how
costs vary, you know, by the type of well, the age of
well -- all those different things.

COW SSI ONER AMPOMAH:  So let's go to

slide nunber 44, and |I'mjust going to ask it, but if
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you do not have the answer, maybe M. Suazo m ght have
a different witness to respond to that. Has NMOGA
guantified the inpact of this proposal on its nmenbers?

MR. ARTHUR: | -- | don't know that.

COW SSI ONER AMPOMAH:  Yes, so let's
get to slide nunmber 47, and this one is very
i nport ant.

Now, there is no blanket bonding for
the marginal wells other than, nore than |ikely, you
have to provide 150,000 for all the wells in one
single instrunent.

Does NMOGA has any thoughts on --
because you touched on the proposal would require
operators with inconplete blanket financial assurance
requi rements to provide an additional 150K for all of
it. Sol'm-- I'"masking if there has been any
di scussi on about a bl anket bond for marginal wells?

MR. ARTHUR: | think -- | believe M.
Emerick is going to -- is going to talk about that.

COWM SSI ONER AMPOVAH:  Ckay. Thank

you.
MR. SUAZO. And, Madam Hearing Officer

and Commi ssi oner Anpomah, | believe that | PANM s

wi t ness di scusses sone data on the overall inpact to

t he industry based upon the proposal. So it's kind of
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all over the place given the nunber of w tnesses.

And, you know, again, this wtness was
i ntended to kind of provide a criticism and
recommendation on how it mght be inproved, but he is
not in the position to speak for, you know, NMOGA's
recommendati ons on, you know, sone of these other
| ssues that have evol ved over the course of the
proceedi ng.

THE HEARI NG EXAM NER: Thank you.

COW SSI ONER AMPOVAH:  Thank you. On
slide 48, so | just want to ask if, specifically, you
have done any analysis to disprove what OCD and t he
applicant is saying; that the depth is not really the
driving factor of the wells that OCD pl ugs?

MR. ARTHUR: Depth can be a factor, but
it can be -- it's -- it's one factor. So it's, you
know, like, the -- the -- sonme of the wells that OCD
presented as exanpl es have been there for a |ong tine,
had -- had equi pnent or junk or whatever in the hole
that they had to fish out, highly corroded.

So it's -- you know, depth is certainly
a factor, but it's -- but it varies in different
things. So, for instance, in the San Juan Basin, a
coal bed nethane well that's 1,000 feet deep or 1,500

feet deep and it's fresh water that's maybe not real
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corrosive, | nean, it -- there's a nunber of things
that go into that, sir.

COW SSI ONER AMPOMAH:  Yeah. And as a
petrol eum engi neer, you know, | side with you until
you prove ne wong. Yeah. Okay. Let nme try to wap
up here.

Yeah. So let's go to slide nunber 63.
And this is also to the prohibition of transfer of
nonconpliant wells. | think I mght have probably
asked you about this one, so let nme nove on.

| think 1"'mgoing to end here. So
t hank you so nmuch, M. Arthur, for your testinony.
Thank you.

MR. ARTHUR: Thank you.

THE HEARI NG EXAM NER:  Thank you.
Comm ssi oner Bloom on the platform do you have
questions of M. Arthur?

COW SSI ONER BLOOM  Yes, Madam Heari ng
O ficer. Thank you.

M. Arthur, good norning.

MR. ARTHUR: Good nor ni ng.

COWM SSI ONER BLOOM  And I'mtrying to
remenber if we m ght have crossed paths here at the
OCC before. Did you work on the 2012 pit rule?

MR. ARTHUR: Yes.
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COWM SSI ONER BLOOM  That's what |

t hought; okay. | renenbered you once you got on the
st and.

Al right, M. Arthur, | don't know
if -- 1 can't recall if you specifically got into this

or not, but one question | did want to ask of NMOGA,
and maybe soneone else will address it later, but if
t he 180-day activity provision for marginal wells
ultimately survives this process, should there be
exceptions or carve-outs for things |ike a pipeline
goi ng down, you know, i.e., there's a m dstream or

t akeaway shut down?

MR. ARTHUR: | -- | think that that
woul d be very prudent because | -- just speaking from
current -- historic know edge and current know edge,
" mworking on -- on a project that's -- that --
exactly that is the -- the case right now, where a
pipeline that, in this case, went under a river,
rupt ur ed.

And it's been down for a while, which
shut down all the production that was going to it.

COW SSI ONER BLOOM  Okay. Perhaps
this could be a scenario where the operator would
share the m dstream provider's notification of

shutdown with the OCD in these cases?
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MR. ARTHUR: | think that would be a
great idea.

COVM SSI ONER BLOOM  Ckay. Thank you.
M. Arthur, did you recomend that the OCC consider a
tiered approach to bondi ng?

MR. ARTHUR: Yes.

COWM SSI ONER BLOOM  Did you provide

testinony to us of -- of what this would I ook |ike?

MR. ARTHUR: | have not. That | -- |
have not done any of the proposal stuff. | think sone
of the other witnesses will get into that.

COVM SS| ONER BLOOM Ckay. You know,
again -- and |'ve tal ked about this before wth other
W t nesses, but, you know, | think we're getting sone
recommendati ons, but they aren't fleshed out.

So in these, you know, scenari os where
t hey' re maki ng recommendati ons but not sayi ng why they
woul d be superior to what's already been presented or
what the specifics would | ook |Iike and how t he
Comm ssion would justify taking these sorts of
actions, you know, what's the path forward? Do you
know?

MR. ARTHUR: You know, | don't -- |
don't specifically know, but | would just say,

based -- based on experience in -- in this, you know,
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when -- when |'ve done -- I've -- |'ve worked on a
contract basis to other state oil and gas agencies in
rural devel opment. And what | -- | found that worked
real well was not getting in a -- in a giant hurry and
doi ng working sessions with interested parties.

And | -- | think that the applicants
have done sone of that, but | think that it would be
hel pful to engage NMOGA and NMOGA's nenbers as well as
| PANM and -- and perhaps others.

COW SSI ONER BLOOM  Okay. Yeah. So
per haps NMOGA and ot her parties could present how they
woul d see this working out between now and when we
nmeet to deliberate at sonme future point?

MR ARTHUR. | -- | think | -- ny -- ny
i npression is that | think NMOGA would -- and | can't
speak for NMOGA. |'mgiving you iy inpression.

" mgiving you ny inpression is that --

but my inpression is that I -- | believe that NMOGA
woul d be open to -- to collaborating and -- and trying
to work through sonme of the details that -- and -- and
| ssues that -- that they have that |'ve raised. And
then that'll be discussed with some of the other
experts.

MR. SUAZO. Madam Hearing O ficer and

M. Bloom | can proffer that, you know, | think we
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can probably make sone nore refined recomendati ons by
the time we get to Ms. Felix's testinony, who does
speak for NMOGA, and probably potentially, you know,
after the -- the record cl oses or between the tine
when we have to submt findings of fact and things

| i ke that after the hearing.

THE HEARI NG EXAM NER:  Thank you, M.

Suazo.

COW SSI ONER BLOOM  Yeah. Thank you
M. Suazo. | appreciate that. | think you all see
where |'mgoing, so | wll end nmy questions here.

M. Arthur, thank you for your tine.

MR. ARTHUR: Thank you. And | do
remenber you fromthe pit rule, so --

COW SSI ONER BLOOM  All right.

Thanks. Take care.

THE HEARI NG EXAM NER:  Chair Chang, do
you have questions of M. Arthur?

COW SSI ONER CHANG Could we go to
slide 49? | have one quick question about Texas. Do
you know how many orphaned wells there are in Texas at
t he nonment ?

MR. ARTHUR: | -- | don't have that
nunber nmenorized, but there's a |ot.

COW SSI ONER CHANG More t han New
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Mexi co?

MR. ARTHUR:  Yes.

COWM SSI ONER CHANG. And al so, | want
toclarify. | believe one of the attorneys, and
| -- unfortunately, | don't have to transcript in
front of me. Sonmebody asked sonething along the |ines
of whether you agreed that financial assurance is like
I nsurance for the State, and | believe your answer was
yes; is that correct?

MR ARTHUR: So | -- I'm-- I'mtrying
to think of this as a -- as a regulatory agency
because the questioning that cane up there was when
he -- he was asking ne how much insurance | have
and -- and so forth.

And so it was a little confusing,
but -- but I -- | would say, essentially, it -- it --
financial assurance works that way within reason so
that you're not -- the State isn't stuck with sone,
you know, problens that you have to use state noney
for.

COW SSI ONER CHANG. O functions to
insure for a liability; right?

MR. ARTHUR: Yeah.

COWM SSI ONER CHANG. Ckay. There's

been sonme di scussion around -- | believe you've used
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the term "bad actors" when tal king about -- in your
testinmony. So | wanted to, sort of, explore that a
little bit with you.

It seenms -- | guess I'mtrying to
connect the dots between whet her sonebody is a good
actor versus a bad actor, and how that ties into the
need for insurance and how those two concepts relate
to each other if they do because you bring up bad
actors.

It seenms to ne that good honeowners,
bad honmeowners woul d want honmeowner insurance
regardless; right? |[|'msure your counsel is a good
attorney and not a bad actor, and yet |I'mgoing to go
out and |linmb and presune that they carry mal practice
I nsur ance.

And we require bonding for a range of
professions in New Mexico if | recall correctly,
everything fromcontractors to title service conpani es
to notary publics. | presune that -- | haven't seen
anyt hing that says, you know, only bad actors in the
notary public space are required to bond or that only
bad title service conpanies are required to bond.

So | guess I'mtrying to figure out,
woul dn't the good or bad -- first of all, I'mnot sure

t hat peopl e would agree on whether or not they are, in
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fact, good or bad actors, but just assune.

In that scenario, wouldn't that factor
into the premumthat is charged for the anmount of
liability that one is required to carry as opposed to

whet her or not liability in and of itself is required?

MR. ARTHUR: | think that's part of
what | was -- was |looking at is, you know, is -- is a
ri sk- based approach. So that's, essentially, Ilike
bl anket bonds or, you know, do you -- you know,
that -- that gets part of it.

But if you have an operator, let's say,
that has a -- has a very good conpliance record, is
doing all the things that -- that -- you know, that
t hey should be, that, you know, so forth, should that
go into the consideration of what their bonding or
i nsurance and -- and those terns should be?

So if you want to go get car insurance
and you have three DU s and four wecks, you're going
to pay a whole | ot nore than, you know, sonebody who's
a perfect driver and never even had a speeding ticket.

COW SSI ONER CHANG. Right. And that
woul d be factored into how the insurer cal cul ates your

premun isn't that correct?

MR. ARTHUR. |I'mnot -- |I'mnot the
I nsurance person within that, but -- so | don't -- you
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know, we've -- NMOGA has a -- an -- a surety expert
that's going to tal k about that.

But | would -- | would al so say that
regardl ess of that, in -- in nmy experience, oil and
gas agenci es across the country have | ooked at, you
know, what they believe their risk is, too. It --
just as New Mexico has done here with -- with having
bl anket bonds.

COW SSI ONER CHANG.  Sure. Under st ood.
You brought up car insurance, and New Mexico as a
state has a mninumliability requirement for -- for
all drivers. Doesn't distinguish between good or bad
drivers. There's a mandatory m ni num t hat we nust
carry; right?

And the -- so the question of whether
or not sonebody is a risky driver, at l|least for the
pur poses of the state mandatory m ni num that doesn't

seem to change. But what changes is how much a

| nsurance carrier is -- or will require you to pay in
your premuns. Isn't that the way insurance works?
MR. ARTHUR: Again, |'m-- |I'mnot --
" mnot an insurance expert on -- on that, but I --
what | will say is that, since we're tal king about car
I nsurance, |I'mgoing to bring up sonething that's not

very pleasant, but New Mexico al so has uninsured
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drivers that are non-U. S. citizens that drive on New
Mexi co' s hi ghway.

And | know that from personal
experi ence because two non-U. S. citizens, 2 1/2 years
ago, that were driving a -- a sem -truck after being
up for over 20 hours crossed the nmedian and ran into
nmy father-in-law and his wife's car and killed them
both instantly.

So -- so those -- so -- so New Mexico
is allow ng uninsured drivers to cone through the
state.

COW SSI ONER CHANG. Wwell, | don't --
l"mnot -- well, that mght -- | won't claimto be an
expert in the statute on car insurances, but it seens
like there is -- as far as | understand the statute,
people are required to have a mandatory m ni nrum and

certainly there are people who break the law, right?

So --

MR. ARTHUR. My -- ny only point --
point is -- what's -- what -- what | was really only
trying to get tois that -- is that, typically, in --

I n nmy experience, and |I'mnot an insurance expert, so
maybe that should go -- those specific things shoul d
go to that one.

But what | have seen is -- is state oi
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and gas regul atory agencies that | ook at the operators
that they're -- that they're managing and -- and the

risk, and typically, you have financial assurance

that's ri sk-based. You know, that -- that -- bl anket
bonds and -- and so forth.

COW SSI ONER CHANG  That's all | have.
Thank you.

THE HEARI NG EXAM NER: Thank you, M.
Chang.

There's no reason not to excuse M.
Arthur. Thank you very nmuch, M. Arthur, for your
testinony.

MR. ARTHUR: Thank you.

THE HEARI NG EXAM NER: M. Chair and
Comm ssioners, it's approximately 11:30. W can take
an early hour for lunch, conme back at 12:30, or we can
press on with NMOGA' s next w tness.

But it's likely that your next w tness
I's going to take nore than an hour; is that correct,
M. Suazo?

MR. SUAZO. Mbst certainly.

THE HEARI NG EXAM NER: Great.

MR. EVERHART: |Is Felix next or --

MR. SUAZO. No, it's actually our

surety expert, M. Enerick.
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THE HEARI NG EXAM NER: \What say early
| unch maybe?

MR. SUAZO. Yes. Always down.

THE HEARI NG EXAM NER: O for sone of
you, second breakfast. Ckay. 12:30 please.

(OFf the record.)

THE HEARI NG EXAM NER: Let's conme back
fromthe |unch break, please.

UNI DENTI FI ED SPEAKER: Still mssing a
bunch of parties.

THE HEARI NG EXAM NER: |s your next
w t ness on the platfornf

MR. SUAZO. Yes, Madam Hearing O ficer.
Qur next witness is Doug Enerick. He's our surety
expert in financial assurance.

THE HEARI NG EXAM NER:  All righty. M.
Emerick, can you unnute yourself?

Sheil a, have you given him perm ssion
to unnute?

MS. APODACA: Yes, | have.

THE HEARI NG EXAM NER:  Ckay.

M. Enmerick, | understand pressing
Control, Shift, M mght be the secret.

MR. EMERI CK: Can you hear ne?

THE HEARI NG EXAM NER: Yes, now | can.
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Thank you. Wbuld you spell your first and |ast nane,
pl ease?

MR. EMERICK: My nane is Douglas R
Eneri ck. First nanme, Douglas, DO U-GL-A-S. Last
nane, Emerick, E-ME-R1-C-K
VWHEREUPOQON,

DOUGLAS R EMERI CK,
called as a witness and having been first duly sworn
to tell the truth, the whole truth, and nothing but
the truth, was exam ned and testified as foll ows:

THE HEARI NG EXAM NER: Thank you very
much.

Go ahead, M. Suazo.

DI RECT EXAM NATI ON
BY MR SUAZCO

MR. SUAZGO M. Enerick, good
afternoon. How are you today?

MR. EMERICK: |'m doi ng well.

MR. SUAZO. Excellent. WIIl you please
state your nane and occupation for the record?

MR. EMERI CK: For the record, ny nanme
again is Douglas R Enerick, and | amthe director of
operations of the Insurance Expert Network.

MR. SUAZO. Can you tell us about your

educati onal background?
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MR. EMERICK: Yes. | earned ny
bachel or' s degree from Gannon University in business
adm nistration, and then | attended a training school
for the insurance conpany | worked for and got ny
certificate for insurance and fidelity and surety
bondi ng shortly thereafter.

MR. SUAZO. And how | ong have you
worked in the surety and bondi ng i ndustry?

MR. EMERICK: | worked for the
| nsurance conpany and conpani es that sold things to
the insurance industry, and finally, with the
| nsurance Expert Network. All told, over 40 years of
experience in the surety and insurance industries.

MR. SUAZO. Do you al so operate your
own consulting firnf

MR EMERICK: Well, | wouldn't call it
an active operation, but | do locally offer computer
hel p for people who need it.

MR. SUAZO. Ckay. And can you descri be
your experience underwiting oil and gas plugging
bonds?

MR. EMERICK: VWhen | was with the
I nsurance conpany, | was at one point in the Dallas
office of that conmpany, and | was an underwiter of

oil and gas pluggi ng bonds at that point. And | wote
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Texas, Louisiana, and Okl ahoma pl uggi ng bonds.

Unfortunately, even though New Mexico
was a nei ghboring state, | never | ooked at New Mexico
at the tinme | was there.

MR. SUAZO. Ckay. Are you famliar
with the surety markets across nmultiple states, then?
Specifically, as these sureties apply to energy
conpani es?

MR. EMERICK: As far as surety
underwiting and approach to surety matters, yes, |
am

MR. SUAZO. And have you previously
been qualified as an expert w tness in other
proceedi ngs on financial assurance?

MR. EMERICK: In several court cases
around this country, including Massachusetts, Florida,
California, | think, but all this information is in ny
CV. And Loui si ana.

And every tinme | have been involved in
such a matter, the court has confirned that | am able
to be considered an expert in surety and insurance
matters.

MR. SUAZO. Very good. Turning to your
role in this proceeding; for whom are you testifying

t oday?

Page 110

Veritext Lega Solutions
Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com



© 00 N oo o b~ wWw N

O T N R R N T
o A~ W N P O © 00 N O 0o M W N +—, O

MR. EMERICK: | amtestifying for
NMOGA, and | will say even if | were hired by the
applicants, | would be saying the very sane thing
about the process for securing surety bond, the
associ ated costs for bondi ng, and expl aining the
chal | enges that conpanies will experience in securing
sureties at a reasonabl e cost.

And, of course, that "reasonable cost"
phrase is a very subjective term

MR. SUAZO. And NMOGA appreci ates you
being here on their behalf today. Before we turn to
t he substance of -- let's start with your slide 3.
Coul d you pl ease sunmari ze the purpose of your
testinony and the main concerns that guide your
anal ysi s?

MR. EMERI CK: The applicants' proposed
changes are not as straightforward as indicated and
can -- and may contain several unintended consequences
because the surety industry is a very different ani nal
if you will.

Applicants' proposals also display a
clear |ack of understanding of surety market functions
and dynam cs. And, of course, surety operations are
primarily within insurance conpani es. Further,

Applicants' proposals are not based on robust industry
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i nput fromthe sureties and fail to consider nore
vi abl e alternatives.

MR. SUAZO. Did you listen to the
testinony of Dan Arthur earlier today?

MR. EMERI CK: Yes, | did.

MR. SUAZO. Did you hear himdiscuss,
guess, kind of a rough conparison between an insurance
policy and a surety?

MR. EMERI CK: Yes | did.

MR. SUAZO. Okay. Do you have any
t houghts about that for clarification purposes?

MR. EMERICK: Yes. The -- | think that
the hearing officers may get the wong idea.
| nsurance and surety, even though they are divisions,
nost of the tine, of the same conpany, are very, very
different.

| nsurance, as was di scussed, nmay
contain liability or property coverages and a nyri ad
of other matters. And it is witten to people who
want that insurance, and a premumis charged. And
t hose i nsurance conpani es expect to | ose on sone of
t hose poli cies.

Frequent | oss -- |osses overall on the
whol e portfolio of insurance for conpanies could be

anywhere between 30, 60, and even 90 percent sonetines
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for insurance policies. Wereas surety is always
witten to a zero-loss ratio, which nmeans at no tinme
do sureties expect to have a | oss, and they change
underwiting to maintain that zero-loss ratio.

Now, in reality, losses do occur. |I'm
not saying we're perfect as underwiters because we're
not. But if |losses go over 30 percent for the year,
whol esal e changes to that conpany's surety processes
wi |l begin.

Further, they constantly | ook at
current events; changes of attitudes; and even
| egi sl ation, court cases, et cetera, to informsurety
underwriting practices. |t depends on the type of
surety that is being witten and what the exposures
are as far as the surety sees them

MR. SUAZO. Al right. And we'll get
into greater detail later on in your testinony, but
|l et's nove on to slide 4 of your denonstrative
exhibits. Can you pl ease state your general

under st andi ng of the proposed anmendnents?

MR. EMERICK: Yes. | -- I'mnot here
to explain particular rules. |1'mhere, basically, to
explain the reaction that sureties will have to what

the rules are. And | particularly focused on the

single-well financial assurance of 150K for many well
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types. And it seens to ne that they will generate a
dramatic increase in surety requirenents.

Further, the increase will make
sureties unavailable to nmany operators sinply because
t hey have previously underwitten that operator for --
under the current regine. And this change, which, for
sone operators, not all, will increase the nunber of
bonds necessary and the total liability at risk.

And that change in bond anmobunts are
paramount to consi der because that change will cause
sureties to take many actions, and we can tal k about
that |ater.

MR. SUAZO. Sure. And based upon your
review of the proposals fromthe applicants, is it
clear to you how many operators and wells that these
changes woul d apply to?

MR. EMERICK: Well, | didn't focus on
that particular thing, but any well that is defined as
marginal will require that.

And those operators that have nmultiple
wells and particularly those operations that have nore
than 50 percent of the wells that they own classified
as marginal; every single well of that operator w |
need that $150, 000 single-well bond.

And for sone operators with many well s,
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that will astronomcally increase the anount of
liability that the surety has to consider for witing
t hose bonds.

MR. SUAZO. Very good. And I'd |ike
for you to help the Conm ssi on understand how t he
surety markets actually function. Can you explain to
t he Comm ssion what a surety bond is and how it
defer -- wells? O -- sorry. Can you assess how t he
surety industry differs in its approach to risk when
| ssui ng bonds?

MR. EMERICK: Well, given that there is
an attenpt by sureties to maintain a zero-loss ratio,
you can i magi ne, for these types of financial
assurances, the surety will look at the financial.

But not only the financial aspects of that operator,
but al so the past history of that operator.

So they will have information comng in
to them of operators that have no violations. They
will have information comng in to them of operators
t hat have sonme violations. It -- it just depends on
who they're | ooking at at the tine.

And the inportant thing is that the
surety wants to ensure that that bond that they're
taking on will not cause thema |loss. And renenber,

very different froman insurance policy, a surety bond
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I's tantamount to a | oan that a bank woul d nmake.

It's not exactly that, and | don't
intend to anybody to pin nme with a suggestion that
they -- they are the sane. They're not the sane, but
they're closer to being a | oan than they are an
| nsurance policy.

An insurance policy is a prom se to pay
for the terns of the policy that the insured bought.
Renmenber an insurance policy is a contract of
adhesi on, and that neans the -- the insurance conpany
wrote the policy. |If you agree to -- to buy it, then
you have to agree with the | anguage that is in that
policy. The --

MR. SUAZO. Ckay. And you touched
on -- sorry. | didn't nmean --

MR. EMERI CK: Go ahead.

MR. SUAZO. -- to cut you off. So, you
touched on the zero-loss principle earlier in your
testinony, so we're going to nove on to slide 6. But
before we do that, does this practice by the surety
I ndustry tie up additional operator capital and reduce
liquidity?

MR EMERICK: If it's -- if it's just a
single -- if it's just a bond, the bond in and of

Itself doesn't tie up capital.
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But sonme bonds that are particularly
hazardous sureties will require capital -- I'm
sorry -- collateral, and that collateral is what wll
tie up the working capital of the operator. So that
can happen.

MR. SUAZO. Okay. Now, noving on to
your slide 6. How do surety conpani es generally
approach risk in underwiting comrercial plugging
bonds?

MR. EMERI CK: Agai n, the nore hazardous
the bond is, the nore information the attorney gathers
to evaluate. And the surety wll evaluate, again, the
financial qualifications of the operator and will also
| ook at the people running the operation.

They will pull in resumes. They wll
| ook for additional information fromgenerally
publicly avail able places. They wll even pay for
additional information at tinmes in their analysis of
the credit and the business qualifications and
performance of operators before they make a -- a yes
deci si on on the bonds.

And for the financial information, they
wi |l want each operator to have a certain anount of
wor ki ng capital on a continuous basis. And that is

very inportant for a surety to know, understand, and
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keep on top of over tine for as long as they wite
t hat bond.

MR. SUAZO. And how does the anount of
collateral as a percentage pertain to the bond anount
that's issued?

MR. EMERI CK: That is dependent on each
surety conpany, but generally speaking, surety asks
for collateral somewhere around 50 to 100 percent of
t he bond anount .

MR. SUAZO. Okay. And noving on to
your slide 7. When financial assurance requirenents
are increased as they're proposed to in this
proceedi ng, how does that affect a surety's behavior?

MR. EMERI CK: Again, sureties wll want
to nmake sure that they will not have a | oss on that
bond. And the only way they have to do that is
research -- as | have indicated -- the operator, and
then al so charge collateral to back up the bond.

And there is an indemity agreenent
with each bond issued that guarantees to the surety as
much as can be said to pay the surety back if the --
if the bond is forfeited.

MR. SUAZO. Okay. And noving to slide
8. Can you explain to the Comm ssion how Applicants

proposals woul d affect operators with varying nunbers
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of wells?

MR. EMERI CK: That is one of the npst
di sturbing parts of this.

The -- there -- there are provisions
that -- or a provision that says if you have nore than
15 percent of your wells that are designated marginal,
then not only are those marginal wells required, but
every well of that operator is required to provide a
single-well financial assurance of 150, 000.

Now, it -- it doesn't make a whol e | ot
of sense to nme to require the other wells that that
operator has that aren't marginal to provide that 150
single-well bond. It's -- they're not margi nal and
they don't show any sign of becom ng marginal. Sone
of them anyways.

And it doesn't nmake a whole | ot of
sense to do that unless you're characterizing that
particul ar operator as soneone that will send al
their wells to marginal status. And that just doesn't
make a whole | ot of sense to ne.

And, quite frankly, when you're

I ncreasi ng bond anounts from 250 to possi bly soneone

with 10 wells to 1 1/2 mllion, or with 50 wells to a

total bond amount of 7 1/2 mllion, many operators

sinmply will not get a surety interested in witing
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t hose bonds.

If they have been approved by a surety
to provide a bl anket bond, they have been approved
for -- by the surety to 250,000, nost likely.

MR. SUAZO. Okay. And --

MR. EMERI CK: It -- it could be -- it
coul d be one of the forner blanket bonds of 50, 000.
What ever that anount is, what I'mtrying to say is
that the surety approved that operator for whatever
t hat bond anount is.

VWhen you dramatically increase the bond
amounts that that operator has to provide in total,
that's when a surety will start refusing to wite
addi ti onal bonds for that operator or they'll approve
so many to get up to what they think the operator can
qualify for

MR. SUAZO. Very good. And so, tying
that information back to the zero-loss nodel that you
di scussed earlier, under -- in this situation or in
under these proposals, why does the zero-|oss nodel
matter, as you kind of lay out on slide 9?

MR. EMERICK: And that is the real
conundrum of surety underwiting because the sureties
are always trying to avoid that payout. In other

words, to avoid having any |l osses. That's what fires
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the surety's decision for collateral and limting the
total amount of bonds for that particul ar operator.

Now, sureties also | ook at the
regul atory risk for providing a bond to an operator.
If they think badly -- for whatever reason, that the
regulator is a little onerous to its operators, that
means the surety will require higher collateral.

They m ght go from50 to 100 percent,
or they go fromnot asking for collateral at all to
asking for collateral. And non-cancel able New Mexico
bonds magnify that exposure because they're not
cancel abl e.

One option that -- except for very few
bonds, the surety is able to get off of them by
canceling them or non-renewing them One story | can
tell you --

MR. SUAZO. But it's -- in New Mexico,
that's not an option; correct?

MR. EMERICK: It isn't -- it -- for New
Mexi co, Col orado, and |I'm not sure where el se, those
are non-cancel abl e bonds. Surety has no option.

And | can tell you that when | was
underwiting themin -- in Texas, there was an oil and
gas econony col |l apse at the tine. And what we did in

Texas and for all the states we were witing for at
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that point, is when the bonds canme up for renewal, we
non-r enewed.

It's not exactly a cancellation, but a
non-renewal is a tough thing for these operators to
handl e.

MR. SUAZO. Okay. And noving on to
slide 10, what other forms of financial assurance are
avai |l abl e besi des surety bonds?

MR. EMERI CK: Right now, it appears
that New Mexico allows letters of credit, which are
usual ly 100-percent collateralized. And those are
docunents that are given to the State by financi al
I nstitutions other than insurance conpanies. And
there are al so cash bonds.

Ot her types do exist, but nost of them
tie up and make operational capital |ess available to
t he operator.

Now, when there's lines of credit, an
operator ties up part or all of the line of credit
avai lable to themfromtheir bank. Wen they post a
cash certificate, those funds are renoved fromthe
account of the operator and noved to that cash bond
| ocati on.

MR. SUAZO. Ckay. Now, noving on to

slide 11. How would Applicants' proposed rules tie up
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operator capital?

MR. EMERI CK: When -- and |'ve had one
surety tell me currently that -- and | expected this.
| had one surety tell nme that they hadn't before, but
they're going to start asking for collateral.

VWhen a surety asks for collateral, they
are doing the sanme thing as a bank would do. They
renove those funds fromthe operator, and when they do
that, they could hanmstring the operator.

They won't do that know ng the operator
can -- is going to be hanmstrung. But as al ways when
you do these things, there are unintended
consequences, and sonetines that will happen.

MR. SUAZO. Okay. And noving on to
slide 12. How does the non-cancel abl e nature of New

Mexi co's bonds anplify underwriting risk?

MR. EMERICK: It -- it is known non-
cancel abl e bonds -- I"'mtal king about ina -- in a
general sense -- are generally considered very

hazardous. And when there is an additive framework of
bl anket and single well, as the exposure increases,
the nore onerous that bond is or those bonds are to
the surety.

And if it increases enough as these

rules would indicate that they would, it will trigger
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in the surety re-underwiting of that account -- the
operator -- and collateral increases or creation of
col | ateral requests.

MR. SUAZO. Okay. So you've already
touched on New Mexico's non-cancel abl e bonds. Movi ng
on to slide 13, how does this -- does this translate
to higher prem unms and col | ateral denmands?

MR. EMERICK: The -- the only thing
that increases the premumis the increase in bond
amount for surety bonds.

Of course, if there's changes in the
operator if the surety has witten it for a long tine,
there are other conditions that can increase the
prem um when the credits they had been given before
are renmoved and you get close to nore of a manua
prem um for that particular bond for that particular
oper at or .

MR. SUAZO. Do sonme surety conpanies
offer certain conpanies preferred rates?

MR. EMERICK: VWhen | was witing these,
only the best-qualified people got the highest credits
avail able. There were categories of credits avail able
for me to use, and very few got the -- all of the
credits avail abl e.

You coul d di scount a prem um as nmuch as
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50 percent, and | personally never had that prem um
credit credited to any account that | handl ed.

MR. SUAZO. COkay. And is the surety
mar ket a conpetitive one?

MR. EMERICK: It can be.

MR. SUAZO. Would the proposals from
applicants inpact the conpetitiveness of the market in
New Mexi co?

MR. EMERICK: It -- it can. It's the
| i nkage between the non-cancel able form and the
increased limts of liability that will reduce the
nunber of sureties wlling to wite those bonds.

| don't know how many there were --

there will be, but sonme that New Mexico has approved
that -- fromthe treasury list don't wite bonds, and
ot hers who had been writing bonds will choose not to

I n New Mexi co.

MR. SUAZO. Thank you, M. Enerick.
Now | et's nove on to a deeper discussion on
collateral, capital, and premuns starting with your
slide 14. Explain in greater detail the role that
collateral plays in actually securing a surety bond.

MR. EMERI CK: Ckay. \When you wite a
bond, the principal on the bond, which would in this

case be an operator, will sign an indemity agreenent.

Page 125

Veritext Lega Solutions
Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com



© 00 N oo o b~ wWw N

O T N R R N T
o A~ W N P O © 00 N O 0o M W N +—, O

And again, the indemity agreenent nakes it clear to
the -- to the operator that the surety will expect to
be paid back if there's any | oss.

Two, at all tinmes during the
underwiting process, the surety will |ook at the
financials of the operator and determne if their
wor ki ng capital is sufficient to provide enough
working capital to do the nunber of wells they're
suggesting to do.

And the typical underwiting benchmark
Is around 25 percent or greater of the bond anount, at
| east, in working capital. And they like it higher.

MR. SUAZO. Ckay. And, Enerick, in the
interest of tinme, let's skip ahead to slide 18. Can
you tell the Comm ssion a little bit nore about the
types of collateral that sureties typically require?

MR. EMERICK: Sureties will generally

requi re cash deposits. |If the full anmounts are not
avai l able, they will ask the -- just |ike New Mexico
does -- irrevocable letters of credits, which will tie

up, as we said before, the credit lines for that
operator. That is -- those two categories are the two
primary ones that sureties will consider.

MR. SUAZO. Ckay. And the

collateral --
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MR. EMERICK: And there will be pl edged

assets that -- on a case-by-case basis that m ght be
accepted, but that's a rare thing. If -- if --
because a -- a bond m ght be forfeited, they want

assets to be easily turned over, and not all assets
are.

MR. SUAZO. Do collateral requirenents
affect smaller operators differently than | arger
operators?

MR. EMERI CK: There are sone sureties
that will wite an operator that no one else will, and
t hose are for hard-to-place bonds and if you have
several operators needing extra bonds.

And smal |l - and nedi um si zed operators
are nost likely, if no one elseis, to be hit with
coll ateral requirenents because those bal ance sheets
aren't as bulletproof as the |arger operators' are.

MR. SUAZO. Okay. And on slide 19, you
di scussed prem umranges. \What are the prem um ranges
that you're seeing in today's surety market?

MR. EMERI CK: Today's -- and | didn't
I nclude, originally, the -- the surety witers that

cater to poor businesses, but generally speaking,

the -- the market range is 1 percent to 10 percent.
And smal |l - and nedi um si ze operators can be in that
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1-percent area but nore typically in the 2 1/2-to-5-
percent range.

Large operators get the | owest rates
due to strong bal ance sheets. And as | said before,
prem unms i ncrease when collateral or regulatory risk
I ncreases, and sureties pass the cost of risk through
operators via higher rates.

MR. SUAZO. Very good. Let's npbve on
to the feasibility of the applicants' proposals and
how t he market m ght react. Starting with your slide
21, based on your experience, is the current surety
mar ket capabl e of absorbing the sweepi ng new bondi ng
requi rements that are being proposed?

MR. EMERI CK: Capabl e? Probably, yes.
Not willing to do it is nore likely. The thought that
an operator, before he is approved for drilling, must
provi de that $150, 000 bond on the one well he wants to
transfer to soneone el se; once sureties find out that
that is happening, they are less likely to wite bonds
in that particular situation.

Because if everything goes according to
Hoyl e, that $150,000 bond, once that well is
transferred and that new owner provides the bond
necessary, New Mexico is likely to release that bond.

But then the surety will be responsible
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for -- for returning the premumfor the anmount of
time that that bond was not in effect because these
prem uns are annual, and they'll be less likely to do
t hat because that's a lot of work for a little bit of
noney.

MR. SUAZO. Okay. And noving on to
slide 22; can you explain to the Comm ssion your view
on whet her what Applicants propose is problemtic?

MR. EMERICK: The -- and | nentioned it
before -- and for -- requiring $150,000 for each
active well in addition to the marginal wells; that
| -- |1 don't see an easy road for operators and
t herefore New Mexico to get that done easily because
each operator has to qualify for those higher anpunts,
whi ch includes the re-underwiting process.

So there's time involved and the
possi ble likelihood that the surety will just turn it
down, and there isn't enough collateral available to
guar antee those bonds for the surety, so they'l
decline it.

MR. SUAZO. Ckay. And does the non-
cancel abl e nature of New Mexico's bonds have an i npact
on this situation?

MR. EMERI CK: Absolutely. First of

all, you have to understand that the surety approaches
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this bond as very hazardous, and that is because the
surety cannot cancel it. No matter what happens to
t he operator, not -- no matter what happens to the
econony, they cannot cancel that bond.

And that's the -- the biggest thing
that influences sureties' behavior on these particular
types of bonds. |If the surety had its heart's desire
on witing bonds, they would never wite a non-
cancel abl e bond. That's how hazardous it can be.

MR. SUAZO. \When you say "hazardous, "
what do you nmean by that?

MR. EMERI CK: Sinply, they can't get
off of it. No matter what happens in the world, no
matter what happens to the operator, if anything
happens that affects that particul ar operator's
abilities to continue, the surety cannot get off the
bond. And that's not the gane that nost sureties want
to play.

MR. SUAZO. Ckay. Now, let's nove on
to your next slide, which reviews inactive and
tenporarily abandoned wells. How would Applicants'
proposal s affect those types of wells?

MR. EMERICK: It's the same thing as
we' ve been discussing. It -- the potential for

m sclassifying wells as marginal is very likely.
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And | can't tell you how many wells are

going to be msclassified, but | guarantee you because

nobody's perfect if anything -- if nothing el se, and
wells that aren't marginal will be classified as
marginal. And | think that is sonething the operators

have to be prepared for.

MR. SUAZO  Okay.

MR. EMERICK: It reduces the risk-based
tiers that previously existed with a 150-per-wel |
arrangenent, and that's, again, going to be a very,
very tough ask of sureties to do.

MR. SUAZO. So you nentioned this flat
$150,000 rate. And on slide 25, can you explain
whet her this woul d be manageabl e for the surety market
i f the Comm ssion adopts this proposal ?

MR. EMERI CK: \When -- when you say
manageable, | -- |I'd rather characterize it as the --
the sureties can manage it, but | don't think New
Mexico is going to |like how they choose to nmanage it.

| magine a nulti-well operation asking
for 10 or 15 marginal -well $150, 000 bonds as opposed
to the single blanket bond or | ower amounts. The
surety will have to re-underwite, and it's just, as
far as New Mexico is looking at it, a luck of the draw

on which ones they will approve and whi ch ones they
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wi || decline.

MR. SUAZO. Al right. Thank you.
Let's nove on to a case study that you provided in
your testinmony. | believe it's called the W&T
Of f shore case. Can you explain the significance of
this case and what happens in practice when regul ators
| npose across-the-board increases?

MR. EMERICK: Well, that -- that was an
interesting matter that | becane aware of, and it's a
federal bond, which is also non-cancel able. So the
sureties are going to look at that as just |ike the
New Mexico bond. [It's non-cancel abl e.

And the sureties, because of all eged
changes in W&T's financials as well as the regul atory
envi ronnent, court decisions, and | egislative changes,
t hey asked for additional collateral. As we had
I ndi cated before, these increases of collateral nmay go
from50 to 100 percent or 25 to 75 percent. It just
depends on the particular situation.

And the sane things can happen in New
Mexi co. Collateral requests will happen; increases in
collateral will be requested. All of this, and it's a
very good case study of what happens when the
| andscape changes for the surety.

The surety needs to underwite to a
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zero-loss ratio, and they increase the collateral to
ensure that the lead surety and the co-sureties wl|
have a zero-loss ratio, and -- well, but, basically,
that's what the case is.

MR. SUAZO. Okay. Did you hear
Comm ssi oner Bl oom s question about the inpact of, |
guess, what happened in the W&T case on the overall
mar ket earlier in this proceedi ng?

MR. EMERICK: |'mnot sure | did.

MR. SUAZO. Okay. Let ne ask you this
way. |s the significance of the W&T case to this
proceedi ng the fact that both dealt with non-
cancel abl e bonds?

MR. EMERICK: That is the big
simlarity.

MR. SUAZO.  Ckay.

MR. EMERICK: That is the prinme -- that
Is the prime simlarity. And again, collateralization
of the bond is what is at the root of this case, and
t he non-cancel abl e provi sion of the bond is the thing
t hat hel ped make the sureties decide that collateral
was necessary.

MR. SUAZO. Okay. Did you hear the
testi mony of WELC s wi tness, Peter Morgan?

VR. EMERI CK: Yes.
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MR. SUAZO. He said that this was an
antitrust case. |Is that accurate? And if so, what is
the significance?

MR. EMERICK: [I'msorry. | Kkind of
| aughed when -- when | heard him say that because it
is far froman antitrust case. These bonds were big.
And the big -- the size of the bonds thensel ves don't
make the -- the situation any differently than what
New Mexico is going to face on the bond anmounts t hat
t hey have.

It's -- it's the same situation because
of the non-cancel abl e bond and the zero-loss ratio
approach of sureties. It is not an antitrust case
because there were co-sureties on these bonds. |
don't know whet her there were one or two, possibly
three sureties on these | arge bonds.

And when sureties are sharing the
liability of that bond, each surety is -- has the
responsibility to get the information that the |ead
surety has. So that happens with every single co-
surety ever witten. Each surety knows just as nuch
as the other surety, and to call that antitrust just
doesn't nmake any sense.

MR. SUAZO. Okay. Let's nobve on to

your slide 30. You're aware the applicants are
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proposi ng to change certain definitions through this
rul emaki ng; correct?

MR. EMERI CK: Correct.

MR. SUAZO Now, on slide 30, you
di scussed sonme of those changes. Can you pl ease
expl ain the significance in your concerns?

MR. EMERICK: Well, some of the
mar gi nal well and beneficial use definitions can be
vague and subjective, which will |lead to inconsistent
application. And again, when marginal is defined,
there will be m sclassification of sone marginal
wel | s. Don't know how many, but there wll be.

And it creates unpredictable bonding
obl i gati ons and unpredictable underwiting risk. And
when sureties face that, they will decline to wite
because if they can't predict it, they will not wite
it.

MR. SUAZO. Okay. Let's nove on to
your next slide. Let's start with marginal well.

VWhat are your concerns with that definition?

MR. EMERI CK: The definition itself; |
wasn't worried that nuch, and I can't tal k about BOEs
and that kind of thing, but the provision that puts
$150, 000 bond onto productive wells; it's what bothers

me t he nost.
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It -- good wells shouldn't be penalized
for what the state is calling bad wells. And forgive
my termng it of that, but it's alnost |ike punishing
an operator for having too many marginal wells, and |
don't know that that is the right way to approach
this.

It inflates the liability that sureties
have to underwite, and it elinmnates the |ink between
econom ¢ performance and risk. But beside that, it
distorts liability and bonding nmetric -- metrics that
the sureties had expected up until this point.

MR. SUAZO M. Emerick, let's npve on
to your slide 33, which is another definitional change
that's proposed dealing with presunption of no
beneficial use. Can you explain how that woul d work
and why it matters froma surety standpoint?

MR. EMERICK: From a surety standpoint,
the sureties need to know that the operators they are
writing have a cl ear wi ndow on what they're supposed
to do, and | see possible difficulties for operators.

And when the status of a well can
change and that causes vol atil e bondi ng demands,
that's going to upset a lot of sureties, again because
if they wwite a bond, they want to conti nue on that

bond at |least for a year. And if they can't, if it's
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rel eased early because of a new bonding request, they

will |ose premuns that they were expecting.

for the additi
sureties wll

| ar ger bonds.

And al so, even if they get nore prem um
onal bond, the -- the potential is that
actually decline to wite the -- the

And this 30-day rebuttal w ndow, it's a

chal | engi ng operational thing to consider, and | woul d

expect a littl

e bit of chaos for the reporting and the

deci si on- maki ng process.

of no benefici

MR. SUAZO. Now, does this presunption

al use utilize or rely on any sort of

econom ¢ principles, to your know edge?

MR. EMERICK: Not that | saw
MR. SUAZO. Okay. Now let's nove on to

what sone other states are doing, starting with slide

35. Do other jurisdictions use a marginal -well

definition for

but the types

pur poses of bondi ng?
MR. EMERICK: | don't think they do,

-- the sizes of bonds are very different

t han what's seen here.

MR. SUAZO. Can you tell us how ot her

maj or oil -produci ng states handl e financial assurances

for oil and gas wells?

MR. EMERI CK: Well, Texas, for

i nstance, puts a $25,000 bond for operations that have
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1 to 10 wells and a $250, 000 bond on an operation that
has 100 wells. There are no production-|evel or
mar gi nal -wel | definitions attached to those as far as
| know.

MR. SUAZO. Do you know if Texas's
bonds are cancel abl e or non-cancel abl e?

MR. EMERI CK: Yes, they're cancel abl e.
They -- they actually term nate.

MR. SUAZO. Ckay. And noving to slide
36. In your view, would adopting Applicants’
proposal s have any sort of inpact on New Mexico's
conpetitiveness with other states?

MR. EMERICK: | think it woul d.

When Texas is increasing bond

ampunts -- that is the potential here on a |ot of
wells -- that is a very different approach than the
surroundi ng states take. And it -- | -- | expect sone

operators to flee the state and go to nei ghboring
states, and -- because the states | nentioned have
cancel abl e bonds.

Col orado is a continuous bond just |ike
New Mexico, so | don't know, though, that they'll go
to -- to Col orado, but Texas, Oklahoma, and Loui siana
are potentials.

MR. SUAZO. Okay. Skipping forward to
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slide 38. Let's nobve on to your testinony regarding
adm ni strative and enforcenent types of issues. Have
you identified any adm nistrative problens that m ght
be foreseeable if the Comm ssion adopts Applicants'
proposed framework?

MR. EMERI CK: The bi ggest change that |
saw i s when operations are selling wells.

And for the requirenent of the 150, 000
bond -- single-well bond on the well they want to sel
before they transfer it to the new owner, | think wl]l
become unwor kabl e because sureties, once they find out
that they will have the bond for two to three
nonths -- three nonths, four nonths, five nonths --
however |ong the transfer takes, and the new owner may
get the surety bond from another surety, | don't see
that as being a very snmooth transfer.

MR. SUAZO. OCkay. Now, let's nopve on
to your slide 40, which discusses bl anket bonds. How
do existing blanket bonds work in conparison to these
single- well financial assurances that are proposed?

MR. EMERI CK: Yeah, that's pretty
sinple. Blanket bonds cover the specified wells that
t he operator owns. Single-well bonds cover only one
wel |, however many the operator has. And when bl anket

bonds are issued, the surety has one anmount to

Page 139

Veritext Lega Solutions
Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com



© 00 N oo o b~ wWw N

O T N R R N T
o A~ W N P O © 00 N O 0o M W N +—, O

consi der, one underwriting process.

VWhen the single-well bonds are
i ntroduced into that environnment, that causes the
surety re-underwiting on every operator that is being
asked for the single-well bonds.

MR. SUAZO. So just to conclude this
section in your testinmony, can you please summari ze
t he practical inpact of these definitional and
adm ni strative proposals on the market?

MR. EMERICK: Well, | see disruption in
the surety market in the short term

Operationally, it will becone |ess
predi ctabl e, and over the long term | see the OCD
over burdened by continuous recal cul ati ons of these
anounts. And | think that will take -- that al one
will take away fromthe OCD s necessity on oversight
and the non-reporting of wells that M. Powell talked
about .

That -- | don't think that is what is
t he proper purpose of the OCD, is to recal cul ate bond
amounts. There'll be change premuns fromsureties to
t he operators, and it's going to be a very difficult
process to manage.

MR. SUAZO. Al right. Well, we told

t he comm ssioners --
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MR. EMERI CK: And when -- |'msorry.
The comm ssi oners?

MR. SUAZO. Yeah, let's nove on to your
next slide in the interest of tine. | think you
covered that, and so we really appreciate your
testinmony. But we told the comm ssioners that we'd
provi de sonme exanples of alternatives or better
approaches, so --

MR. EMERI CK: Certainly.

MR. SUAZO -- starting with slide 42,
what are sonme workable alternatives that m ght better
achieve the State's goal s?

MR. EMERICK: | think that they should
retain a risk-based, tiered, blanket-bond franmework.
That matches up the risk and security in handling
t hese operators, and it -- it nmakes nore sense. And |
think nmost inportant is phasing in any -- any new
bondi ng | evel s.

And |' m not denying that new bondi ng

| evel s may be necessary; it's just how it's done.

s -- phase in any new bondi ng | evels gradually. That
wll soften the blow to the surety industry and
i ncrease the likelihood that sureties wll react

favorably to these new rul es.

Expand t he approved assurance forns,
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I ncl udi ng deconmm ssi oni ng or pluggi ng abandon trusts.
And third-party guarantees, also. They -- these
third-party guarantees and protections can be put in
to protect New Mexico, but both are good options for
the OCD to consi der.

And always, this is with an eye to
avoi d mar ket shock whil e nmaintaining environnmental
protection, and it aligns nore closely to successful
state nodels |i ke Texas, Oklahoma, and Loui si ana,

I ncl udi ng Col or ado.

MR. SUAZO. So there's a lot in that
slide. Let's unpack sone of that a little bit. How
do the trust accounts that you just nentioned conpare
in terns of security and flexibility to surety bonds?

MR. EMERICK: Well, surety bonds are --
have a particul ar amount associated with each one, and
that is what is required by statute, and that's what
the bond is for, and that's what the surety considers.

Trust accounts hold funds at all tines
avai l abl e for that decommi ssioning, and these can be
funded increnentally over time. They are transparent
and regul ator accessible. It also reduces the risk of
the rare surety or insurer default, and it also is a
benefit to the operator because it avoids |arge, up-

front capital freezing.
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MR. SUAZO. Very good. Let's nove on
to third-party guarantees, which you nentioned. Can
you explain how third-party guarantees work, please?

MR. EMERICK: Certainly. Just like a
i ndemmity agreenents work, third-party guarantees are
prom ses of -- well-endowed relatives and others can
guarantee to provide funds if they are told what the
exposures are.

It can be a parent or an affiliate
operation, and many small operators have those kind of
people that can offer their guarantee for their
operations. |t increases market participation and
surety diversity.

Ri ght now, New Mexico, from one report
| saw, has about 70 percent of the financial assurance
provi ded by surety conpanies. This will increase that
mar ket participation and reduces orphan-well risk
wi t hout harm ng i ndependents. It broadens financi al
assurance options for New Mexi co.

MR. SUAZO. And noving on to your next
slide. In your opinion, should New Mexico retain its
ri sk- based nodel and tiered bl anket bondi ng system
i nstead of adopting a one-size-fits-all sort of nodel?

MR. EMERI CK: The one-size-fits-al

nodel that the 150,000 single-well bond represents is
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problematic. And maintaining a risk-based tiers;
you're actually aligning coverage with actual
exposure.

And it may preserve liquidity for

responsi bl e operators and encourages investnent and

avoi ds over-bonding -- that's an inportant point --
protects small- and nmedi um size operators from
exclusion, and replaces it -- replacing it would

reduce conpetition and revenues possibly.

MR. SUAZO. All right. And noving on
to your next slide. Can bond instrunents be rewitten
to make them nore workabl e and maybe even be able to
convert themto a periodically renewed sort of fornf

MR. EMERICK: Certainly. |It's not
uncommon to have a renewable formin this type of
bond, and a | ot of bonds -- a lot of |icensed bonds
have cancel |l ati on provi sions.

You can make it continuous for a two-
year renewable period, but it does end after two
years, and the surety can renew it or a new surety can
wite it, and it will expand surety underwiting
eligibility.

VWhen t he exposures are understandabl e
and sureties can put their arns around a particul ar

ri sk and understand it properly, they are much nore
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wlling to wite it; and it sinplifies the approval
for non-cancel abl e bond exceptions, aligns New Mexico
with bond-industry norns, and reduces narket barriers
whi | e keepi ng accountability.

MR. SUAZO. Ckay. And the |ast slide
in this section of your testinony; in your view, would
these refornms still protect the state if an operator
defaul ts?

MR. EMERI CK: There would be no change
in protection for New Mexico. It retains full state
protection. The New Mexico bond actually goes to
the -- the obligee is the State of New Mexico for use
by the G| Conservation Division.

That remains -- that would remain the
sane, ensures bonding availability and prevents
stranded assets that are -- are possible, and reduce
or phan-wel |l risk through market stability. And it
wi Il support a strong operator and surety base in New
Mexi co.

MR. SUAZO. Al right. Now, M.

Enmerick, I'"mgoing to nove on to your slide 53 so you
can go over your closing observations and -- and
recommendations. |If the Comm ssion decides to nopve

forward with the proposals at issue in this

proceedi ng, what recommendations do you make to thenf
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MR. EMERICK: Well, | -- and we've
touched on sonme of these before. Retain risk-based,
tiered, blanket bonds -- | think that is a very
effective way to do this -- and phase in increases to
prevent coll ateral shocks.

And thirdly, adopt a BOEM style safety
valve, and that neans that -- allow the Division to
deviate from prescri bed anounts where the operator
denonstrates that the ampunt on file at | east equals
the estimated deconm ssioning cost. Get into talks
with the operators, and this will go very, very
easily.

And use creditworthiness and reserve
exenptions |i ke CFR section 556.901. Allow
consi deration of the value of the reserves for the
well that the well is producing and the
credi tworthiness of the operator or its other co-

I nterest holders in the well. Also, authorize
addi ti onal proven assurance forns, which we just
tal ked about.

Pl uggi ng i n abandonnent trust accounts
and third-party guarantees with appropriate case
safeguards to New Mexico diversify capacity while
protecting the state.

And clarify the scope and effect of the
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new definitions. |[|f any definitional anmendnents
are -- are adopted, specify their Iimted application
to avoi d open-end financial assurance triggers.

| don't know whet her anybody realizes
this, but beneficial use is used in the New Mexico
Bond Form And that carryover to the bond itself; |
haven't really examned it, but it will be interesting
to see how that affects the bond.

MR. SUAZO. Very good. And why woul d
these specific refornms, in your opinion, work better
t han what Applicants have proposed?

MR. EMERICK: It -- what | propose
buil ds on what -- New Mexico's existing functional
f ramewor k.

It keeps market participation strong
and surety capacity nore avail able, provides clear
standards and ri sk-based coverage, and avoi ds as nuch
as possible collateral calls and unintended orphan-
well growth. Protects both the environnent and state
revenues.

MR. SUAZO. Al right. And noving on
to your next slide. What | essons should the
Comm ssi on draw from ot her regul atory nodels such as
BOEM or ot her peer states?

MR. EMERI CK: In the peer states, it's
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nost inportant to understand how many states offer a
cancel abl e bond form It's an effective way to handl e
t he pluggi ng and abandonnment bond, and | think it
needs to be naintained on a risk-based, flexible
bonding franework as it i s now.

It doesn't have to be exactly the sane
ampunts, but it -- the -- the tier-based approach
still works. Allow operator-specific deviations when
coverage is sufficient, permt nultiple assurance
forms, and provide stability and participation w thout
weakeni ng oversight. Oversight is very inportant.

New Mexi co can adopt best practices
while retaining strengths, and they can learn from
Texas and Ckl ahoma and ot her tenpl ates.

MR. SUAZO. Ckay. And your next slide,
56. \What are your closing observations to the
Comm ssi on on New Mexico's current framework?

MR. EMERICK: | would prefer that they
strengt hen what is already working. Current system
bal ances protection and practicality. Reform should
| nprove, not overhaul, effective tools. And |ead by
exanpl e; strong environment, strong econony.

Keep New Mexico conpetitive and
responsi ble, and align with real-world cost capacity

and experi ence and know edge that you're dealing with
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a surety operation that is not at all I|ike insurance.

MR. SUAZO. And your final slide. What
are your recommendations to the Comm ssion with
respect to Applicants' proposal s?

MR. EMERI CK: | woul d suggest strike or
revise WELC s proposed margi nal -well FA requirenents;
preserve existing blanket bond concepts; inplenent a
ri sk- based bondi ng system for single-well FAIif you
deemit necessary, and if necessary, the financial
assurance to New Mexico's specific index rather than
t he consuner price index; nodify bond instrunents to
be a periodically renewable form

MR. SUAZO. Thank you, M. Eneri ck.

Madam Hearing O ficer, that conpletes
our direct and rebuttal. W do have a fair anmpunt of
surrebuttal slides. | don't knowif you feel |ike
since it's just after lunch if we should take a short
break here or if you want us to conti nue.

THE HEARI NG EXAM NER: | woul d conti nue
a bit, yeah.

COW SSI ONER CHANG. | woul d actually
benefit fromfive mnutes, so a short one would be
great if | could --

THE HEARI NG EXAM NER:  Al'l right.

Well, let's just conme back at two, then.
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(O f the record.)

THE HEARI NG EXAM NER: Let's cone back
fromthe break, please. There is M. Enerick.

Al right, M. Suazo.

MR. SUAZO. Thank you, Madam Heari ng
O ficer.

BY MR. SUAZCO

MR. SUAZO. M. Enerick, we're going to
start with your surrebuttal testinony. Have you been
observing this rul emaki ng proceeding thus far?

MR. EMERI CK: For the nost part, yes.

MR. SUAZO. Okay. And in response to
Applicants' expert testinony, are there any additional
remarks to the Conm ssion nmade by those experts that
you would |like to address in your surrebuttal ?

MR. EMERICK: | think there is.

MR. SUAZO. Al right. Let's nove on
to your third slide, which deals with WELC s techni cal
expert, Thomas Al exander.

MR. EMERICK: Yes. | thought it
I nteresting that M. Al exander admtted the financi al
I nsurance rules that are -- that are put forth wll

af fect every operator.

And if the newrules -- he also noted
that if the newrules are put in place, there will be
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smal | and nmedi um operators that will forfeit any

exi sting bonds and not be able to provide | arger ones,
which is, basically, what |I've been saying here. OCD
may grow their orphan-well problemas a result. W

w il see.

M. Al exander adm tted specul ation in
one of the definitions was confusing and the new rul es
need to be interpreted, and with every interpretation,
t here conmes confusion and uneven handling. It
anplifies confusion and perceived risk in the surety
under process -- surety underwiting process as well.

MR. SUAZO. All right. And noving on
to slide 4; what about Applicants' other technical
w tness, M. Dwayne Purvis?

MR. EMERICK: Well, | noted that when
t he Comm ssion was questioning M. Purvis, there was
sonme answers he gave that were flat wong, and it was
clear to ne he had no surety underwiting experience.

He said that collateral with the
princi pal was bei ng done because the principal was a
poor risk. That is wong. Collateral is taken by
surety even if the principal is good.

Remenber surety is witten to a zero
underwiting process. The zero underwiting process

has no friends. It is -- that is what surety should
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do, and I don't think M. Purvis understood that.

M. Purvis also told the Conm ssion
t hat bonds were witten for one year. Now, |'mreally
surprised there weren't any comments heard after that
because in New Mexico, that is just flat wong.

Prem uns are paid once a year to the surety, but the
bond is continuous in nature and is non-cancel abl e.

Purvis may have been thinking of annual
prem ums, but it had no -- prem uns have nothing to do
with the termof the bond. Annual prem uns are
charged even on non-cancel abl e bonds.

MR. SUAZO. All right. And let's nove
on to slide 5, Applicants' |egal expert and self-
procl ai med financial assurance expert, Peter Morgan.
What is your response to his testinony?

MR. EMERICK: Well, | noted that he was
forced to reveal that he was never worked for surety
or has no surety experience and never has issued a
bond. That is part of being a financial assurance
expert, and he didn't have that experience.

M. Morgan conpared New Mexico to -- to
how t he increase in financial assurance affected
Texas, but he never | ooked at the bond form How it
affects New Mexico is going to be different than it

affects Texas because Texas is witten on a
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cancel abl e, term nabl e bond. Texas, by the nature of
the bond, is a | ess hazardous bond to wite.

M. Morgan's statenment during the
Conmi ssi on questioning said "Prudent operators will be
rewarded by sureties with good terns."” That's w ong.
It does not matter. Prudent operators have to be
financially stable and have to be a | ot of other
t hi ngs, including a good operator and soneone who
follows the rules.

M. Mrgan said that the State of New
Mexi co spent $15 million plugging 193 wells. That's
over a five-year period, and that works out to an
average P&A cost of $77,720 per well.

Now, | can't understand why there is
such a difference in what the OCD is saying now, that
t he average cost is 163, because they thensel ves spent
just 77,720 per well, and that needs to be expl ai ned.

MR. SUAZO. All right. Mving on to
your next slide, Applicant subject matter expert Adam
Peltz. \What is your reaction to his testinony?

MR. EMERICK: Well, Peltz even admtted
t hat financial assurance should be risk-based, and if
the high-risk-operator portfolio category and the
t hreshol ds are adopted, OCD should have discretion to

wai ve the single-well financial assurance for all
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well's regardl ess of status of type. And | don't see
that in the rules.

M. Peltz admtted under the rules as
currently proposed, 19.15.8.9D(3) NMAC, there is no
ability for OCD to waive the agreenent requirenent
that all wells be secured by $150, 000 worth of
assurance when an operator has 15 percent or nore
mar gi nal or inactive wells, and that is designated as
a high-risk portfolio.

At a mnimum | think the 15 percent
t hreshol d should be increased as M. Powell has
I ndi cated woul d be reasonable if clear l[imtations are
est abl i shed.

MR. SUAZO. Al right. Thank you, M.
Enmerick. Do you have any other overarchi ng concerns
with Applicants' remarks to the Conm ssion?

MR. EMERI CK: My overarchi ng concern:
It -- that the WELC and OCD m ndsets appear to desire
to elimnate the small operator, who they view as the
perpetrator of New Mexico's orphan-well problem |
don't know whether that's true, but w thout proof of
the same, they -- that's what their actions appear to
say.

The unasked questions about these rules

Is if the current OCD couldn't keep orphan wells from
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occurring, what makes themthink the newrules wll?

And | don't think in today's

environnent that they will be able to staff up
properly -- their personnel -- very easily. There
w ||l be phone calls, emails, and possibly letters

about these new rul es when they are inplenented that
will drive OCD crazy.

MR. SUAZO. Let's nove on to anot her
witness in this proceeding, the bureau chief, M. Rosa
Romero. Are there any remarks made to the Conm ssion
by Ms. Ronero that you want to address?

MR. EMERI CK: Yeah. | -- | just want
to call their attention to Ms. Ronero's confirmation
that the remedi ation and reclamati on costs are not
i ncl uded under the financial assurance authorized
ot her than the New Mexico G| and Gas Act at issue
here.

The renedi ati on exanpl es provi ded by
Ms. Ronero were al so not instructive here because it
i s unknown what financial assurance was in place on
the wells she discussed.

She also admtted that the renedi ation
and reclamati on costs she reported represent such a
smal | sanple size that they cannot be used to

determ ne what the average cost would be to perform
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any statistical analysis. And simlarly, the program
she was tal king about just started in 2023.

MR. SUAZO. All right. Let's nove on
to your next slide, which addresses sone of the
remar ks made by Deputy Director Powell, who oversees
OCD' s engi neering and environnental divisions. Wat
are your concerns regarding forfeiture?

MR. EMERICK: Well, it was stated at
sonme point in this hearing that bonds hadn't been
forfeited by the OCD since 2018, and that is an issue
because sone of the data |'ve seen since sonebody nade
that statenment indicates that that sinply is not true.

But in any case, this may endanger sonme
operators with nultiple bond requests, possibly, and
possi bly force them out of the business because of the
amount of bonds request ed.

And sonme people may consider this a
governnmental attack on its constituency, particularly
that marginal-well rule that requires bondi ng of al
wel | s of that operator

These rul es shouldn't be changed until
the State of New Mexico knows what forfeiture the
bonds woul d generate in total. And if the 2,000 --
$250, 000 bl anket bonds are not worth forfeiting, how

are 150, 000 single-well bonds going to change that?
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MR. SUAZO. Al right. Next slide.
You had an interesting note about the operator
anal yses that OCD woul d have to undertake and how t hat
may incorrectly place the agency in place of the
private surety provider. |s that accurate?

MR. EMERICK: Yes, | think it is. |
think some of the things |I've said today will make it
clear to the OCC and the OCD that the surety does a
deep dive on their principals that they underwite.

And the financial assurance rul es cover

the State, and the surety underwiters will have to
performtheir sanme analysis for -- before providing
the bond to the under -- to the operator.

And therefore, for all surety bond
providers for the state, | don't think it is a good
use of OCD' s tinme to do a deep dive on those
operators. They have a | ot of other things to concern
t hensel ves with, and they don't need to be doing that
because the sureties are already doing it.

MR. SUAZO. Ckay. Let's nove on to
your next slide. Do you have any comments in regard
to SLO witness Allison Marks?

MR. EMERICK: Yes. The State Land
O fice discussed the use of OCD bond proceeds. As far

as surety-provided funds through forfeiture, this
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could only happen when OCD received funds -- funds
fromthe surety. No surety with this bond formw |
pay the State Land Office on an OCD bond. They wl|
not do it.

The surety will only pay either the
State of New Mexico or the OCD, and the OCD is the
obligee along with the State of New Mexico on the bond
as the only entity the surety will pay.

MR. SUAZO. Al right. Thank you.

Next slide, please? Next slide. | think you wanted
to add a little nore color on the non-cancel abl e bond
I n New Mexico. Can you pl ease el aborate?

MR. EMERICK: Well, keep in mnd that
non- cancel abl e nmeans that no cancellation -- that
there is no cancellation provision in the bond. Its
absence is what makes -- the cancellation provision is
what nmakes the bond cancelable, and it -- it is
m ssing. | shouldn't say that. |It's not present in
t he New Mexico bond.

The surety cannot cancel the bond once

It's issued, and if the regulatory environnent and

ri sk change, the surety still cannot cancel that bond
using a replacenment non-cancel abl e bond -- unless --
|"msorry -- unless a replacenent non-cancel abl e bond
Is on file.
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And non-cancel abl e bonds are i nherently
a riskier bond to wite. It is witten in surety
trai ni ng docunents that non-cancel abl e bonds are
hi ghly hazardous. And finally, sureties perform
deeper financial analysis than for -- than for a
cancel abl e bond.

MR. SUAZO. Al right. And | think you
had sonme additional exanples. Starting with the next
slide, you provided sone exanples for the Conm ssion
to review. What are you showing on this slide?

MR. EMERICK: This is a very
I nteresting bond form

On the |l eft-hand side, you see a gray
box on the right that says "This bond is continuous,"”
and that's sinply not true because when you read the
bond terms, and |'ve highlighted the part, it allows
this bond to be canceled plain and sinply. Those are
the ternms of the bond.

MR. SUAZO. Al right. Next slide.
VWhat does this show?

MR. EMERI CK: For Loui siana, the sane
thing. The provision highlighted is the provision
that allows a surety to cancel the bond.

MR. SUAZO. Ckay. And anot her exanpl e,

| think in Texas, on the next slide?
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MR. EMERICK: Yes. This particular
provision is the one that term nates the bond on the
date filled in in the blank in the highlighted area.
And | didn't highlight it, but there is also a
cancel l ati on provision in this bond.

MR. SUAZO. Okay. Next slide, please.
VWhat does this slide show with respect to New Mexico's
bond forns?

MR. EMERICK: Well, it's only the first
page, but when you get to the bond terns on the second
page of this bond form it's a sinple fact that there
I's no cancellation provision in this bond form and
that's what -- what's -- what makes it non-cancel abl e.

MR. SUAZO. Does this nore clearly show
what you're --

MR EMERICK: That's it, that's it. So
I f you would scroll through the entire bond form at
nowhere -- in fact, the |ast paragraph:

"Then and in that event, this
obligation shall be null and void. Oherwi se, and in
default of conplete conpliance with all of the
obligations, this shall remain in full force and
effect.”

The | ast paragraph nmakes it very clear

that this is non-cancel able, plus it's mssing the
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cancel | ation provi sion.

MR. SUAZO. Al right. Anything el se
you want to add or can we nove to the next slide?

MR. EMERI CK: We can nove to the next
sl i de.

MR. SUAZO. What woul d you |ike the
Comm ssion to see about this slide on federal offshore
bond forns?

MR. EMERI CK: Federal offshore bond
fornms are very different, but again, the cancellation
provision that would allow this bond to be cancel ed by
the surety is not anywhere in this bond form And
that, again, is what nmakes the bond non-cancel abl e.

MR. SUAZO. Al right. Next slide.
Now, I would like to take us back to the W&T case
because | think it's going to be brought up later, and
| want to be cl ear about what your assessnent of that
case is and the applicability to the current
proceedi ng.

MR. EMERI CK: Okay.

MR. SUAZO. Can you pl ease wal k us
t hrough this case based on your slide 23?

MR. EMERICK: Well, it's -- | think
it's a case study for non-cancel abl e financi al

assurance.
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This case is used to substantiate the
efforts | anticipate will happen here in New Mexico
because of the non-cancel abl e bond form of New Mexi co,
and it proves collateral and prem uns coul d be
i ncreased by sureties as a result of a financi al
assurance overhaul and increasing in bond anounts.

Proves existing bonds will be affected
In addition to the new bonds. |If the exposure of the
oper at or beconmes affected by these additional single-
wel | bonds, that's when the surety may change its
approach to the account and take action of coll ateral
or having another surety take over it -- its
responsibility.

It proves that for existing non-
cancel abl e bonds, sureties can strategically denmand
anmount increases of collateral to escape hostile
and/ or risky regulatory markets.

MR. SUAZO. Al right. And on the next
slide, you discuss in greater detail how New Mexico
and the federal offshore bonding requirenents are, you
know, run in parallel in terms of formand in terns of
the regulatory regi me that supports them Can you
explain that for the Conmm ssion, please?

MR. EMERI CK: Certainly.

As said, the New Mexico bond form and
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the federal offshore bonds are both non-cancel abl e
because they not -- they cannot be rel eased by
cancellation by the surety until the full ternms of the
| ease, grant, or permt obligations are net or

repl acenment non-cancel abl e assurance provi ded,

i ncluding all pluggi ng and abandonnent requirenents.

Regul ations refl ect the non-cancel abl e
bond form too. New Mexico regulators seeing both
financi al assurance and pluggi ng and abandonnent is
the OCD. Federal offshore regulators seeing
financial -- overseeing financial assurance is the
Bureau of COcean Energy Managenent, and federal
of fshore overseei ng pluggi ng and abandonnent is the
Bureau of Safety and Environnental Enforcenent.

MR. SUAZO. Okay. Next slide. So this
is the rule 19.15.8.12. Can you explain why you want
the Comm ssion to focus on this particular rule in
this context?

MR. EMERICK: This -- this provision
provides OCD with the capability to rel ease a
financial assurance upon the operator's or the
surety's witten request if all wells drilled or
requi red under the financial assurance have been
pl ugged and abandoned.

And that is what is -- Is the reason
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t he non-cancel abl e provision is not in that bond

form-- or that's why it was put in. [It's not
necessary that it's put in -- that it's not put in,
but it's why it was -- that cancellation provision is

not in the bond form

MR. SUAZO. Okay. Next slide. And I
guess this is for -- this is by way of conparison.
Can you pl ease wal k us through --

MR. EMERI CK: Ri ght.

MR. SUAZO -- this slide?

MR. EMERI CK: Yeah. Both the BSEE and
the BOEM -- the BSEE states "Lessees nust pernmanently
plug all wells on a | ease within one year after the
| ease term nates,"” and the BOEM states that the
provi sions that allow rel ease for the sureties --
different types of sureties -- on the BOEM si de.

MR. SUAZO. Ckay. Just a few nore
slides left. Let's nove to slide 27. Now, | think
you identified some | anguage from M. Morgan that
I ndi cated that a nechanism all ow ng repl acenent of
bonds m ght change this. What is your response?

MR. EMERICK: That's hard for ne to
read. |I'msorry. Oh, this is on the W&T case. He
i ndicated that it was m sidentified financi al

concerns, and that's not the only thing that the
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sureties were considering.

There were other aspects of the

underwriting environnment that bothered them

as nuch as

what ever W&T's financials caused, and he was wong to

cite that.

MR. SUAZO Sorry. | think we're on

the wong slide. Apologies. To your know edge, was

this conpl ai nt anended?
MR. EMERI CK: Yes.
MR. SUAZO. And that anended

conpl ai nt

is attached to your rebuttal as Appendi x A and B;

correct?

VR. EMERI CK: Correct.

MR. SUAZO. Ckay. And to your

know edge, W&T's cl ai ns agai nst Lexon and Endurance

are still pending; is that right?

VR. EMERI CK: Correct.

MR. SUAZO Now, also on slide 29, M.

Morgan focuses on Lexon's partial notion to

which is docunent 57 in the Pacer docket in

di sm ss,

this case

that is pending. What is your response to Lexon's

remar ks here?

MR. EMERI CK: Well, Lexon actually says

that financial status was one consi deration,

but al so

I ndustrywi de situations such as court rulings,
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I ndustry | osses, and reinsurance considerations were
al so involved in their decision to increase the
col l ateral .

MR. SUAZO. Okay. And on your next
slide -- sorry -- slide 31. Just to clarify for the
record, Lexon was not one of the sureties that settled
with WeT; is that accurate?

MR. EMERICK: | think that's right.

MR. SUAZO. Ckay. And that's evidenced
by the court docunents that we're | ooking at on these
next two slides?

MR. EMERICK: Right. The jury trial is
schedul ed for February 2027.

MR. SUAZO. Okay. And | think that
brings us to the end of your surrebuttal testinony,

M. Enerick. 1|s there anything else you'd |like to add
that I m ght have omtted?

MR. EMERICK: No, | don't think so.

MR. SUAZO. Al right. Well, we
certainly appreciate your time and your testinony in
t hi s proceedi ng.

Madam Hearing Officer, at this tine,
NMOGA noves to admit the testinony, rebuttal
testi nony, the appendi ces, the denonstrative exhibits,

and the sunmmary of his direct and surrebutta
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testinony into the record.
THE HEARI NG EXAM NER:  Pause for a
noment in the event there are any objections.
They are adm tted. Thank you.
(NMOGA Exhibit F was received into
evi dence.)
THE HEARI NG EXAM NER:  Ms. Fox or Ms.
O Grady, do you have any questions of M. Enerick?
M5. O GRADY: We do. Thank you.
CROSS- EXAM NATI ON
BY M5. O GRADY:
MS. O GRADY: M. Enerick, good

afternoon. How are you?

MR. EMERICK: |'m doing fine. Thank
you.

MS. O GRADY: G eat. dad to hear it.
My nanme is Morgan O Grady. |'man attorney with the

Western Environnmental Law Center for Applicants.

l'"d like to start with the W&T
litigation. M. Enerick, you testified this afternoon
t hat you were surprised to hear M. Modrgan refer to
the W&T case as an antitrust case; correct?

MR. EMERI CK: Yes.

M5. O GRADY: And you testified that

the WAT case is not an antitrust case?
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MR. EMERICK: No. | characterized it
as it can't be antitrust because of the arrangenent of
the sureties, and that there cannot be antitrust on a
co-surety arrangenent.

M5. O GRADY: But you woul d agree that
the case -- it does include a |listed count of a
vi ol ati on of the Sherman Antitrust Act?

MR. EMERICK: It may. Yeah.

M5. O GRADY: And that on page 3 of the
conplaint, which is Appendix C to your rebuttal, the
conplaint alleges that the surety schene viol ates
federal and state antitrust |aw?

MR. EMERI CK:  Yes.

M5. O GRADY: Geat. Thank you. 'l
nmove on

M. Everhart, would you please pull up
M. Enerick's slide nunber 42? Thank you so nuch;
really appreciate it. Oh, on the direct and rebuttal,
| believe, was one PDF. The version that was pre-
filed did not have page nunbers, so -- but | think it
was 42 of the direct and rebuttal.

Perfect. Thank you.

BY MS. O GRADY:
M5. O GRADY: M. Enerick, you haven't

proposed specific | anguage for your proposals, have
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you?

MR. EMERI CK:  No.

M5. O GRADY: You haven't proposed
specific bonding | evels?

MR. EMERICK: No. | wasn't asked to do
t hat .

M5. O GRADY: And you haven't proposed
graduat ed bondi ng | evel s?

MR. EMERI CK: No.

M5. O GRADY: Are you aware that if
parties are to propose anmendnents to the proposed
rules they were required to submt those proposed
amendnments with their direct and rebuttal testinony?

MR. EMERICK: | amnot aware of the
rul es of these proceedings or the rul emaking in New
Mexico. |If you say so, | trust it.

M5. O GRADY: Okay. Thank you.

M. Everhart, would you mnd turning to
slide 45, please? Thank you.

BY Ms. O GRADY:

M5. O GRADY: M. Enerick, on this
slide, you testified that you endorse vari ous
alternative forms of financial assurance such as
decomm ssi oni ng, trust accounts, and third-party

guar ant ees; correct?
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MR. EMERI CK: Correct.

M5. O GRADY: Oh. Actually, can we
jump back to 42, please? No, | think 45 was correct.
Thank you so nuch. Apol ogi es.

BY MsS. O GRADY:

M5. O GRADY: Are you famliar, M.
Emerick, with the New Mexico Ol and Gas Act's
provi sion on financial assurance at NVMSA 70-2- 147

MR. EMERICK: No, | don't believe I
have read that.

M5. O GRADY: Okay. | amgoing to take
over sharing the screen. Here is the New Mexico
statute on financial assurance. Are you famliar with
the provision? O how about | read the provision as
you indicated you' re not famliar with the statute?

The statute specifies that "Each

person, firm corporation or associati on who operates

any oil, gas, or service well within the state shall
as a conditioned precedent to drilling or producing
the well, furnish financial assurance in the form of

an irrevocable letter of credit or a cash or surety
bond or a well-specific plugging insurance policy."

And then it goes on. Did I read that
correctly?

MR. EMERI CK: You did, indeed.
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M5. O GRADY:

statute limts what forns of financi al

Comm ssion may all ow by rul e?

MR. EMERI CK:
M5. O GRADY:
statute does not
MR. EMERI CK:
M5. O GRADY

guarantees would therefore require a statutory change;

correct?
MR. EMERI CK:
M5. O GRADY
M. Everhart,

back to slide 53, please?
MR. EVERHART:

you for this; right?

MS5. O GRADY:

you so nuch.

BY M5. O GRADY:

MS. O GRADY

style safety valve require a statutory change, M.

Eneri ck?
MR. EMERI CK:
MS. O GRADY

credi twort hi ness or

list third-party guarantees?

reserve exenptions require a

Do you agree that the

assurance the

It does.

Do you agree that the

Correct.

And third-party

Correct.
Ckay.
can | trouble you to turn

We can bill this time to

Yeah, absolutely. Thank

Woul d adopti ng a BOEM

| do not know.

Wul d the use of
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statutory change?

MR. EMERICK: | do not know.

MS. O GRADY: Would the authorization
of trust accounts and, as just discussed, third-party
guarantees require a statutory change?

MR. EMERICK: | do not know.

M5. O GRADY: And you haven't proposed
any specific |language for any of the proposals listed
on this slide; correct?

MR. EMERICK: | think I've already
answer ed that.

M5. O GRADY: Okay. Not for this
slide; | don't believe.

MR. EMERI CK: But not for this slide;
correct.

M5. O GRADY: Ckay.

MR. EMERI CK: No, | have not provided
any | anguage for any slide subject.

M5. O GRADY: Okay.

Last request, M. Everhart; would you
pl ease pull up slide 47 of the direct rebuttal ?
Perfect.

BY M5. O GRADY:
M5. O GRADY: M. Enerick, you

testified about the inportance to the surety industry
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of non-cancel abl e bonds; correct?

MR. EMERI CK: Correct.

M5. O GRADY: Okay, |I'mgoing to take
over sharing ny screen, and this is ny last |ine of
quest i oni ng.

So |I'mjunping back to the statute
here, and as we just discussed, the statute specifies
various things for the financial assurance that nust
be provided, including that it nust be irrevocable.
Do you see that?

MR. EMERI CK: Yes.

M5. O GRADY: Would you agree, then,

t hat any change to the revocability of the financi al
assurance that may be required would require a change
to the statute?

MR. EMERICK: Well, the rules for the
letter of credit in NMAC indicates that it can be
cancel ed.

M5. O GRADY: In -- can you clarify?
I n what ?

MR. EMERICK: In the definition of
irrevocable letter of credit.

M5. O GRADY: Sorry. Can you repeat
your original answer?

MR. EMERICK: My original answer?
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M5. O GRADY: NMAC. Oh, okay. So are
you testifying that you believe that various existing
rules allow for revocabl e financial assurance forns?

MR. EMERICK: | don't know.

M5. O GRADY: Are you -- canh you point
us towards any provisions in the current existing
rules that allow for revocabl e financial assurance
fornms?

MR. EMERI CK: Not off the top of ny
head.

M5. O GRADY: Okay. | have no further

questions. Thank you so nuch for your tinme, M.

Eneri ck.
MR. EMERICK: Certainly.
THE HEARI NG EXAM NER:  Thank you.
M. Tremaine or M. Hall?
MR. HALL: Thank you, Madam Heari ng
O ficer. | have a few questi ons.
CROSS- EXAM NATI ON
BY MR HALL:
MR. HALL: M. Enerick, nmy nane is
M chael Hall. I'man attorney at the G| Conservation

Di vision. How are you?
MR. EMERICK: |'mdoing well. Thank

you for asking.
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MR. HALL: Certainly. | was a little
unsure about a couple of just, kind of, predicate
matters. Did | understand that the extent of your oil
and gas insurance and/or underwiting experience was
when you worked in Dallas?

MR. EMERICK: No, it wasn't just while
| was underwriting in Dallas. After | left Dallas, in
a later stage, | audited offices and | audited surety
underwiting for these types of bonds through the
1990s.

MR. HALL: That was in the 1990s? When
did you stop doing that?

MR. EMERI CK: 1996.

MR. HALL: Ckay. And so, since that
time, you have not been involved other than as an
expert witness with oil and gas underwriting?

MR. EMERI CK: That's correct.

MR. HALL: Ckay. Did you also -- were
you involved with plugging insurance contracts in your
time working in oil and gas underwriting?

MR. EMERI CK:  No.

MR. HALL: Do you have any famliarity
with that concept?

MR. EMERI CK: Well, as an insurance

policy, I'mfamliar -- famliar wth insurance
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policies, but not, specifically, that policy.

MR. HALL: Okay. And is that why you
haven't discussed that as a formof -- applicable form
of financial assurance in New Mexico?

MR. EMERI CK: That's correct.

MR. HALL: Okay. Do you agree that it
is avail able as a formof financial assurance in New
Mexi co?

MR. EMERICK: | don't like it. The
clainms process on insurance policies is very different
than it is for surety, and |'mnot as confortable with
providing an insurance policy for these types of
bonds.

MR. HALL: Nevertheless, your confort
| evel notwithstanding, it is an available form of
financi al assurance in New Mexico?

MR. EMERI CK: Yes, | do know that it

MR. HALL: However, those sorts of
i nsurance policies don't have a zero-loss policy
attached to them or zero-|oss goal ?

MR. EMERICK: | wouldn't know.

MR. HALL: Ckay. Now, with regard to
your testinony on oil and gas surety arrangenents,

woul d you agree that there are, generally, three
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parties to those?

MR. EMERI CK: For surety bonds, there
al ways are. Yes.

MR. HALL: OCkay. And in this case, it
woul d be the operator, the State of New Mexico, and
the surety; correct?

MR. EMERI CK: And the operator is
what's known as the principal as the -- one of the
parties, yes.

MR. HALL: That would be the entity
providing collateral and creditworthiness to the
surety?

MR. EMERI CK: That is correct.

MR. HALL: Ckay. Now, | -- and | don't
want to qui bble over semantics, but | believe you
di stingui shed between insurance and surety
arrangenents in your testinony; correct?

MR. EMERI CK: Correct.

MR. HALL: However, both of those shift
risk, don't they?

MR. EMERI CK: Again, | can't speak to
what the plugging insurance policy does because |

don't know it. Surety, on the other hand; it does not

shift necessarily. The surety will act in place of
the principal if the principal does not fulfill its
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responsibilities. Only at that point.

MR. HALL: How does risk -- excuse ne.
That was a bad start of a question.

The risk absolutely shifts away from
the State of New Mexico in that arrangenment; correct?

MR. EMERI CK: Correct.

MR. HALL: Okay. Did you rely
extensively on M. Arthur's testinony to form your
anal ysis and conclusions in this matter?

MR. EMERI CK: Not extensively. |
did --

MR. HALL: Did you cite to him--

MR. EMERICK: | did cite to him

MR. HALL: -- nore than 30 tines in
your direct and rebuttal testinony?

MR. EMERI CK: Yes.

MR. HALL: Okay. Wuld you -- you
woul d not consider that extensive?

MR. EMERI CK:  No.

MR. HALL: Okay. What data did you
rely on to formthe basis of your testinony?

MR. EMERICK: | wouldn't consider
underwriting experience as data, but that's what |
based a |l ot of my testinony on.

MR. HALL: So this -- any data at all?
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| just -- | didn't quite understand. O only your
underwriting experience?

MR. EMERI CK: There may have been sone
data that | |ooked at, but | depended on ny
underwiting to reach my concl usi ons.

MR. HALL: And again, that ended in
1996; is that correct?

MR. EMERICK: Surety is a type of
underwiting that has existed in the corporate
envi ronnent since 1880, and those principles that
gui de underwriting have not changed significantly in
that time. And that's why it's a reliable experience
to base deci sions on.

MR. HALL: But, sure. OCkay. | just
wanted to be clear. You m ght not have understood ny
guestion. Your experience ended in 1996 on that; is
that correct?

MR. EMERICK: If that was the question,
that is correct.

MR. HALL: Okay. Do you know how nmany
contractors and subcontractors operate in the oil and
gas industry in New Mexico?

MR. EMERI CK: No.

MR. HALL: Are you famliar wth

I nsurance or financial assurance with regard to
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operators and their subcontractors?

MR. EMERI CK: | understand underwiting
of the principal of the bond.

MR. HALL: Do other entities do work
for operators?

MR. EMERI CK: They ni ght.

MR. HALL: Are there usually indemity
or insurance contracts, even bonding, with those sorts
of arrangenents?

MR. EMERI CK: There's an indemity
agreenent for every principal.

MR. SUAZO. Objection. This goes
beyond the scope of witness's testinony, | believe.

THE HEARI NG EXAM NER: M. Hall?

MR. HALL: | believe he went in depth
about the basic functions of indemity financi al
assurance, and |'m probing that know edge.

THE HEARI NG EXAM NER: Overrul ed.

BY MR. HALL:

MR. HALL: Wbuld you like ne to repeat
my question, sir?

MR. EMERI CK: Yes, please.

MR. HALL: Ckay. | believe you said
i ndemity applies to all those agreenents; is that

ri ght?
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MR. EMERICK: | said with every bond,
the principal signs an indemity agreenent.

MR. HALL: And what's the purpose of
t hat ?

MR. EMERICK: And | believe |I stated
this during ny testinony; when a surety asks for and
receives an indemity agreenent, it is a prom se for
the principal to pay back to the surety any funds that
the surety is nade to pay because of, in this state,
forfeiture of the bond.

MR. HALL: And even with a two-party
contract, say, between an operator and a subcontractor
doing work on a well, there would be indemity or
agreenents to pay in the event of sone default on that
agreenment; correct?

MR. EMERI CK: | would assune so, but
" mnot tal king about -- as an operator. | don't --
| -- I don't know, specifically, what they use.

MR. HALL: A general principle of risk
shifting is those sorts of agreenents so that, in this
case, New Mexico is not left -- the citizens of New
Mexi co are not |eft paying for operators who don't
plug and abandon their wells; correct?

MR. EMERI CK: That's what the bond is

for, to do exactly that.
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MR. HALL: Now, speaking of that, I
beli eve you were saying you were confused about the
77,000 or approximately 77,000 amount that you thought
It cost OCD to plug and abandon wel |l s?

MR. EMERI CK: Those -- that was from a
spreadsheet that | saw that had five years of spending
fromthe reclamation fund to plug wells from 2019 to
2024, | do beli eve.

MR. HALL: And | believe you said OCD
needs to explain that; is that right?

MR. EMERICK: No. | said with that
nunber and the 163, 000 average that they have since
stated is the average for pluggi ng and abandonnment, |
don't know whether that's one year or five years of

experience or ten years of experience or just one

single -- last year. So --
MR. HALL: [I'Il represent --
MR. EMERICK: -- the -- the difference

between the two has to be expl ai ned.

MR. HALL: Sure. And did you -- |
bel i eve you said you'd listened to M. Powell; is that
right?

MR. EMERI CK:  Yes.

MR. HALL: Do you recall him saying the
163,000 is the fiscal year '24 OCD pl uggi ng cost

Page 182

Veritext Lega Solutions
Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com



© 00 N oo o b~ wWw N

O T N R R N T
o A~ W N P O © 00 N O 0o M W N +—, O

aver age?

MR. EMERICK: And if that's the --
that's the case, then how do we get from 77,720 to
163, 0007

MR. HALL: | believe he explained that,
and |'msorry if you didn't hear it, but | guess |I'm
not here to explain that since he's already testified
to that.

MR. EMERI CK:  No.

MR. HALL: Now, non-cancelable form |
wanted to explore that a little bit with you. These
other states that do allow sureties to cancel their
agreenents; that subjects those states to ri sk,
doesn't it?

MR. EMERI CK: Not necessarily.

MR. HALL: Well, let's go through a
hypot hetical here. A surety cancels the bond. An
oper ator goes bankrupt. Wat happens?

MR. EMERICK: | don't know. There's
| ots of possibilities. That property could be taken
over by another operator and bond supplied. | just
don't know.

MR. HALL: AIl right. One --

MR. EMERICK: It's hard to deal with

hypot heti cal situations.
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MR. HALL: You've never seen that in
your experience as a surety --

MR. EMERI CK:  No.

MR, HALL: -- expert?

MR. EMERI CK: No.

MR. HALL: One result of that would be
a state that allowed sureties to cancel bonds would be
required to pay the plugging costs; correct?

MR. EMERI CK: Not necessarily.

MR. HALL: Can you tell me -- well,
okay.

MR EMERICK: | -- | presented -- |
presented to you one possibility fromthat situation.
i f indeed that operator went bankrupt, that well and
property could be sold to another who then provides
the bond to the State. In a cancel abl e situation,
that is one possibility.

I f that doesn't happen, there's a ton
of other possibilities, and |I can't predict what woul d
happen.

MR. HALL: When a bond is cancel ed,
there's no bond; is that correct?

MR. EMERICK: Fromthat surety,
correct.

MR. HALL: Are you suggesting that if
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bonds can be cancel ed, which is a recommendati on of
yours, that they can't be -- they be non-cancel abl e
unl ess there's another surety to take over that bond?

MR. EMERI CK: No, |'m not.

MR. HALL: Okay. You have descri bed
t hese non-cancel abl e bonds as very hazardous. Who are
t hey very hazardous to?

MR. EMERI CK: The surety.

MR. HALL: They are the opposite of
hazardous to the State of New Mexi co, though; correct?

MR. EMERI CK: Correct.

MR. HALL: Excuse ne. | think I''m
about done. |I'mjust doubl e-checking nmy |ist.

You woul d agree the purpose of these
rules is to protect the citizens of New Mexico from
or phaned-wel | costs; correct?

MR. EMERICK: It is to protect the
citizens, period.

MR. HALL: And not the sureties?

MR. EMERI CK: No, the sureties are
there to protect the citizens.

MR. HALL: Oh, | had another question
fromyour direct testinmony. Actually, this is from
your rebuttal testinony. What did you nean when you

suggested that OCD m ght undertake a -- a subjective
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and/ or di sparate enforcenment of these rules?

MR. EMERICK: Wth district offices,
It's possible that sone of the rules can be
m sinterpreted by certain people, and that is a
possibility with nultiple offices.

MR. HALL: Are you aware that OCD has
elimnated district offices?

MR. EMERI CK: No, | was not.

MR. HALL: Does that conpletely change
your analysis on that matter?

MR. EMERICK: No. There are also
I ndi viduals within OCD in one office that can cause
t he sanme problem

MR. HALL: How would these new rul es
change the current framework of OCD with regards to
enf orcement ?

MR. EMERI CK: Enforcenent? That's a
broad term | -- | couldn't explain that. |
couldn't -- I -- 1 didn't |ook at that.

MR. HALL: What did you nmean by the
word "enforcenent” in your testinony?

MR. EMERI CK: Enf orcement of the rul es.

"Enforcenent” as a general term | didn't | ook at.
MR. HALL: [|'ll nove on with this
caveat. Are you saying that these rules will nmake OCD
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subj ective and/or disparate with their enforcenent,
whereas it's not now? O you think OCD is now?

MR. EMERICK: Wth the definitions of
mar gi nal well and the bonding requirenments associ at ed
wth them it is possible that marginal wells can be
m scl assi fied and bonds requested that may not be
necessary. O too many bonds are requested from one
operator, and that will affect how di sparate or those
rul es can be appli ed.

MR. HALL: Okay. | think I'"mpretty
close, M. Enmerick. But | wanted to quote you again
fromline 415 of your rebuttal testinony, and you
stated, "If it's not broke, don't fix it." What did
you nmean by that?

MR. EMERICK: |f present bonding rules
are applied consistently and effectively, they can be
effective in doing what is needed.

MR. HALL: | believe you testified
about the LFC report; is that right?

MR. EMERICK: |'m not sure what you're
referring to.

MR. HALL: Okay. The Legislative

Fi nance report fromthe State of New Mexi co.

MR. EMERICK: |'maware of it, yes.
MR. HALL: GCkay. |I'mgoing to share
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part of that. Can you see that headline there?
MR. EMERI CK: Yes.
MR. HALL: And what does that say?
MR. EMERI CK: "Current orphan wells

wi Il cost the state nore than 200 mllion. Future
liability very likely exceeding -- exceeds 700
million."

MR. HALL: You still maintain it's not

broke and it needs no fix?

MR. EMERI CK: What |'m saying is that
the basic framework can be effective if assigned, but
| see a lot of small bonds that have been issued to
the State in the past.

And the current bl anket bond and
singl e-well bonds that have been i ssued under the
present rules are very effective, but there are no
3,000 or 2,000 or 7,000 anpunts anynore. What has
gone on past, which is, | think, what has been causing
the problem

MR. HALL: [|'ll pass the w tness.
Thank you. M. Enerick.

MR. EMERI CK: Thank you.

THE HEARI NG EXAM NER: Thank you, M.
Hal | .

M. Moore, do you have questions of M.
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Eneri ck?

MR. EMERI CK: Excuse ne. Can | have a

break?

THE HEARI NG EXAM NER: Yes, yes,
certainly. It's -- let's cone back at 3:05.

(OFf the record.)

THE HEARI NG EXAM NER:  All righty. It
Is -- let's see -- M. Moore's turn to ask questions

of M. Enerick.

M. Moore, do you have questions?

MR. MOORE: | do, Madam Heari ng
Exam ner. Thank you.

CROSS- EXAM NATI ON

BY MR. MOORE:

MR. MOORE: Good afternoon, M.
Enmerick. M name is Richard Moore. | represent the
Comm ssi oner of Public Lands and the State Land Office
in this proceeding. How are you this afternoon?

MR. EMERICK: |'mdoing well. Thank
you.

MR. MOORE: Thank you. You testified
I n your surrebuttal that the State Land Ofice -- that
no surety would pay the State Land Office on a bond to
which the OCD is the obligee; is that correct?

MR. EMERI CK: Correct.
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MR. MOORE: So the State Land O fice
woul d not be able to collect on such a bond for damage
to state m nerals managed by the State Land O fice?

MR. EMERICK: |If the bond was witten
to New Mexico for the use and benefit of the OCD, no.

MR. MOORE: And if the bond was witten
that way, would the State Land Ofice be able to
collect on the funds secured by that bond to conduct
recl amation on state trust [and?

MR. EMERICK: That | wouldn't know.

MR. MOORE: But your testinony is that
no surety would pay the State Land Office for -- on a
bond to which OCD is the obligee?

MR. SUAZO. Objection. Asked and
answer ed.

MR. EMERI CK: Correct.

THE HEARI NG EXAM NER: Ckay. Go ahead,
M. Mbore.

BY MR. MOORE:

MR. MOORE: But is your answer
different based on your prior answer that if the State
Land Office was seeking those funds to conduct
recl amation on state trust |and?

MR. EMERICK: No. The bond is the

commandi ng docunent and what the sureties have to
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follow. They could not pay SLO directly, no. Unless,
unl ess the OCD, who made the claim would have an
agreenent to pay you. That is the only way that is
possi bl e.

MR. MOORE: COkay. And the State Land
O fice would not be able to directly draw on a bond to
which the OCD is an obligee to conduct renedi ati on of
contam nation on state trust |and?

MR. EMERICK: Well, you're confusing
the issue. Let nme put it this way. SLO could not
make claimon the bond.

MR. MOORE: Yes. Sorry if that -- if
my question wasn't clear. So you agree that the State
Land Office could not nmake a claimon a bond to which
the OCD is the obligee in order to renediate -- to pay
for renmedi ati on of contam nation on state trust |and?

MR. EMERI CK: For whatever purpose.

Yes, that's correct.

MR. MOORE: |If a surety issued bonds to
which the State Land O fice was the obligee, would the
State Land O fice be able to claimthose bonds to pay
for damage to state mnerals, renediation of
contam nation, or reclamtion on state trust |and?

MR. EMERICK: If the SLO was the

obl i gee, yes.
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MR. MOORE: And so, would you agree
that in order to be in the position to be able to
claim-- to draw on financial assurance in order to
protect state trust |land, the State Land O fice would
need to require bonds for which the State Land O fice
I's the obligee?

MR. EMERICK: Well, if SLO wanted to
receive -- make claimand receive the funds directly,
yes, but isn't there also a possibility to cone to
agreenent with the OCD to give you the funds once they
receive it?

MR. MOORE: That's a separate issue.
And | think as others have said, we're sinply asking
you the -- these questions, but --

MR. EMERI CK: ny apol ogi es.

MR. MOORE: No. No worries. But I

just wanted to -- yeah, | believe that you've answered
my questions, and so | wll pass the witness. Thank
you.

THE HEARI NG EXAM NER:  Thank you.

MR. EMERI CK: Thank you.

THE HEARI NG EXAM NER: | don't know if
Ms. Nanasi is with us. No. M. Maxwell?

MR. MAXVEELL: No questions. Thank you.

THE HEARI NG EXAM NER:  Thank you.
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M. Rankin, do you have questions of
M. Enerick?

MR. RANKIN:. | do not. Thank you,
Madam Hearing O ficer.

THE HEARI NG EXAM NER: M. Sayer ?

MR. SAYER: No questi ons.

THE HEARI NG EXAM NER:  No questions?

M. Cloutier?

MR. CLOUTIER: Just a couple of
guesti ons, Madam Hearing O ficer.

CROSS- EXAM NATI ON

BY MR CLOUTI ER:

MR. CLOUTI ER: Good afternoon, M.
Enmerick. Thank you for your tine and testinmony. M
name is Drew Cloutier, and | represent the |Independent
Petr ol eum Associ ation of New Mexi co.

Were you present when Applicants were
presenting their case when, | believe, it was M.
Morgan testified that ability to obtain a surety bond
was a -- that ability for an operator was a proxy for
the risk that the State of New Mexico takes that the
operator will plug and abandon a well?

MR. EMERICK: | don't renenber that
specifically, but if he said that, fine.

MR. CLOUTIER: Okay. Wuld that be an
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accurate statement if he said it?

MR. EMERICK: Well, | wouldn't say it
exactly that way. | see things a lot sinpler. The
operator requires a bond; the surety provides it and
provides it to the State. That's as sinple as | can
put it.

MR. CLOUTI ER: And what about a
operator's inability to obtain a surety for, say,

2 1/2 percent? Wuld that be a proxy for risk?

MR. EMERICK: Well, the surety nmarket
is one -- if he -- if the -- the surety market as a
whol e made t hat sane decision, then he could explore
either a letter of credit or a cash bond.

MR. CLOUTIER: Thank you, M. Enerick.
M. Hall was asking you sonme questions about the
cancel ability of bonds and this OCD bond form Do you
recall those questions?

MR. EMERI CK: Yes.

MR. CLOUTIER. Were you present for
testinmony that the OCD will rel ease nmarginal - wel
bonds if the operator is able to restore production in
such a way that a well will no |onger be deened
mar gi nal under the rules proposed?

MR. EMERI CK: Yes.

MR. CLOUTIER: Wuld the surety price
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the bond that it was -- in a formthat it was
rel easabl e in your experience? Under the current bond
fornf

MR. EMERI CK: Pl ease ask that question
again. |I'mnot sure | understand it.

MR. CLOUTIER:  Sure, sure. W're
tal ki ng about the bond formthat you've testified to
for the OCD; correct?

MR. EMERI CK: Yeah. Correct.

MR. CLOUTIER And did | understand
your testinony correctly that the | anguage in the bond
formis read by the surety industry as it being a non-
cancel abl e bond?

MR. EMERI CK: Yes.

MR. CLOUTIER: Wth ne so far?

MR. EMERI CK: Yes.

MR. CLOUTIER If there was a
possibility that the OCD woul d rel ease the bond
because the well becane non-marginal, would the surety
i ndustry price the bond as a cancel abl e bond?

MR. EMERI CK:  No.

MR. CLOUTIER. And why is that?

MR. EMERI CK: Because it's a non-
cancel abl e bond.

MR. CLOUTIER: All right. No further

Page 195

Veritext Lega Solutions

Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com




© 00 N oo o b~ W N P

N R N N R R N N =
o A W N P O © 0O N O 0o &~ W N +—» O

gquesti ons, Madam Hearing Officer.

THE HEARI NG EXAM NER: Thank you.

M . Suazo, do you have redirect?

MR. SUAZO: Yes, | do, Madam Heari ng
Officer.

REDI RECT EXAM NATI ON

BY MR. SUAZC

MR. SUAZO:. M. Enerick, I'mgoing to
ask you a few questions based on the questions that
you were asked on cross. Let's talk about the
cancel abl e nature of financial assurance. |Is
financial assurance a contract?

MR. EMERICK: It's a contract of a
type, | suppose. Yes.

MR. SUAZO: Does that nean that the
terms of the contract control?

MR. EMERI CK: Yes.

MR. SUAZO:. |'m going to show you a
|l etter of credit.

Jacob, if you can pull that on the
screen? It's in --
BY MR. SUAZOC

MR. SUAZO. Can you see that, M.
Emerick?

MR. EMERI CK: Yes.
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MR. SUAZO. Does the New Mexico OCD
Letter of Credit form have an expiration? Sorry.
It's on page 2.

MR. EMERICK: It's an automatically
renewable form "Unless notice of non-renewal is
provided to the OCD." Yes, it is cancel able.

MR. SUAZO. All right. Do you recal
being asked -- sorry; just a second. Do you recall
bei ng asked about whether you reviewed the New Mexico
Adm ni strative Code, or NMAC as you call it?

MR. EMERI CK:  Yes.

MR. SUAZO. I1'mgoing to pull up a
section of NMAC for you to look at. It's 8.11. All
right, M. Enerick, can you see rule 19.15.8.11?

MR. EMERICK: Yes. And this is what |
think |I saw before.

MR. SUAZO. So you have reviewed this
section of the New Mexico Adm nistrative Code before?

MR. EMERI CK:  Yes.

MR. SUAZO. Okay. And do you see
subsection C?

MR. EMERI CK: Yes, | do.

MR. SUAZO. Can you tell us what that
says?

MR. EMERI CK: That says "Letters of
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credit shall provide for automatic renewal for
successive like terns upon expiration unless the

i ssuer has notified the Division in witing of non-
renewal at |east 30 days prior to expiration.”

MR. SUAZO. Does that nmean it's
cancel abl e?

MR. EMERI CK: You know, yes. It -- in
ot her words, the surety has to provide New Mexico
noti ce.

MR. SUAZO. So that neans -- sorry.

MR. EMERI CK: That way, it's
cancel abl e.

MR. SUAZO. So that nmeans it's |like the
form correct? The fornf

MR. EMERI CK: Oh, yes. Absolutely.

MR. SUAZO. Ckay. So, then, is it
accurate -- oh, and does it have a five-year maxi mum
that you can tell?

MR. EMERICK: Yes. |It's --

MR. SUAZO. So is it your understanding
that they can call the letter of credit irrevocabl e,
but that's not what the formand the regul ati ons say;
correct?

MR. EMERICK: Well, that's the way |'d

viewit. | don't know why they call it irrevocable if
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it is non-renewabl e or cancelable. | -- 1 -- that
doesn't -- that's not what | understand irrevocable to
be -- irrevocable to nean.

I f you look at 19.15.8.12, "The
Di vision shall -- the Division shall rel ease a
financi al assurance docunent upon the operator's or
surety's witten request if all wells drilled or
acqui red under that financial assurance has been
pl ugged and abandoned and the |ocation restored and
remedi ated. "

Now, that is exactly or nore or |ess
what the bond does, but the earlier provision nakes it
non-renewabl e or cancel abl e.

MR. CLOUTIER: CObjection on optional
conpl eteness. | would ask the witness to read the
rest of that section A there.

THE HEARI NG EXAM NER: M. Suazo, woul d
you ask himto do that?

MR. SUAZO. Yes.

BY MR. SUAZO

MR. SUAZO. M. Enerick, can you pl ease
read the rest of that rule?

MR. EMERICK: Let ne start over.

"The Division shall release a financi al

assurance docunent on the operator's or surety's
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witten request if all wells drilled or acquired under
the financial assurance have been plugged and
abandoned and the | ocation restored and renedi ated and
rel eased pursuant to 19.15.25.9 NMAC t hrough
19.15. 25. 11 NMAC or have been covered by anot her
financi al assurance the Division has approved.”

MR. SUAZO. And if you scroll further
down where it says "Forfeiture of Financial Assurance"
under 19.15.8.13, can you read subsection D pl ease?

MR. EMERICK: B says "If the financi al
assurance proceeds exceed the cost" --

MR. SUAZO. D as in "delta."

MR EMERICK: D. I'msorry. "The
Di vision shall deposit forfeitures and funds coll ected
pursuant to a judgnent in a suit for indemification
in the oil and gas reclamation fund."

MR. SUAZO. Thank you, M. Eneri ck.

No further redirect questions, Madam
Hearing O ficer.

THE HEARI NG EXAM NER:  Thank you, M.
Suazo.

Comm ssi oner Anmpomah, do you have
guestions of M. Enmerick?

COWM SSI ONER AMPOMAH:  Yeah, woul d

Conm ssi oner Bloomgo first?
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THE HEARI NG EXAM NER: Wbul d
Comm ssi oner -- oh. Conmm ssioner Bl oonf

COW SSI ONER BLOOM  Sure. Absolutely.

THE HEARI NG EXAM NER: Yeah. Great.

COVM SSI ONER BLOOM  COkay.

Good afternoon, M. Enerick.

MR. EMERI CK: Good afternoon.

COW SSI ONER BLOOM M. Enerick, M.
Suazo asked about ny previous question regardi ng your
testi nony regardi ng W&T.

And | believe ny question was al ong the
lines of aren't the proposed $150, 000 onshore bonds
that we're discussing here today and W&T's, | think it
was, $55 million offshore bond -- aren't these,
essentially, apples and oranges?

MR. EMERI CK:  No.

COWM SSI ONER BLOOM  Why not ?

MR. EMERI CK: The -- each bond has an
anmount associated with it. The formis -- the two
forns, both New Mexico and the federal form are non-
cancel abl e bonds. And in that way, they're exactly
t he sane.

COWM SSI ONER BLOOM  What about in
terms of the risk that can cone from offshore and the

greater anounts of noney that are at stake?
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MR. EMERI CK: Those are very different.

COWM SSI ONER BLOOM  But that's what |
was thinking. And | was working for the head of the
U.S. Senate Energy Conmittee back in 2010 at the tine
of the Deepwater Horizon disaster, and it, you know,
took a year of ny life and dom nated a sumer of work

And yeah, | know that the | awsuits
there were -- and fines were into the billions of
dollars. So that's why |I considered that, sort of,
appl es and oranges, but | understand your answer.
Thank you.

You know, again, as a conm ssioner here
and a regulator, I'mstruggling with NMOGA' s
recomendations. You know, you say, for exanple,
"Adopt BOEM style safety valve,” and cite the CFR
And what we need is testinmony as to why we should
accept or adopt BOEM style safety val ves.

We need to justify, you know, OCC
actions. Can -- do you understand that?

MR. EMERICK: Yes, | do. It -- |
provi ded that as a consideration for OCC and OCD to
consider to -- nore or |less another tool in your
financi al assurance chest to make sure that the
citizens are protected and that whatever is avail able

fromthe operator can be used for that protection.
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COWM SSI ONER BLOOM  Ckay. Thank you.
And | think ny |ast question is, you know, the sane
t hing goes for recommendations like "Clarify
definitions for consistency and predictability."”

Of course, that's sonething, you know,
we would strive to do along with -- well, | would use
t hat exanple. And in those cases, you know, things
like a redline draft are helpful. And | just hope
t hat, you know, your party understands that in terns
of the things we need to do to craft this rule,
particularly once we get to deliberation.

Does that nake sense?

MR. EMERICK: | -- | got that nessage
| oud and cl ear.

COW SSI ONER BLOOM  Ckay. Those are
all the questions | have, M. Enerick. Thank you for
your time today. | appreciate it.

THE HEARI NG EXAM NER: Thank you,
Comm ssi oner Bl oom

Comm ssi oner Anpomah?

COW SSI ONER AMPOMAH:  Thank you, sir,
for your testinony today.

So the same as Conm ssioner Bl oom sai d;
| just want to nake sure that you did not really

present any redlines or recommendati ons for the
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consi deration of the Comm ssion other than the overall
big recomendations. |Is that a true description of
your testinony?

MR. EMERICK: As far as it goes, yes.

COW SSI ONER AMPOVAH: | do not have
any further questions for you. Thank you.

THE HEARI NG EXAM NER:  Chair Chang, do
you have questions of M. Enerick?

COW SSI ONER CHANG. | think this has
al ready been covered, but just to clarify, I'm]looking
at NMAC 19.15.8.9 here, and we've heard a | ot in your
testi nony about the, at least in your opinion,
chal | enges of surety bonds.

But you did agree on cross-ex that
plug -- that insurance is also a formof financi al
assurance that is avail able under 19.15.8.9; is that
correct?

MR. EMERICK: That is correct.

COW SSI ONER CHANG.  Okay. And forgive
me if | sinply mssed this, but did -- how nmuch of the
criticismthat -- or the challenges that you point out
wth surety bonds all -- would they all apply to
i nsurance policies? O, | nean, you kind of
di stingui shed them so | would i mgi ne that insurance

policies may have a different set of challenges?
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MR. EMERI CK: Surety clains, especially
on this type of bond, are very different than an
Il nsurance policy claim

COW SSI ONER CHANG.  Understood. So
|l et me ask the question slightly differently.

Woul dn't the chal |l enges that you point
out with surety bonds, if an operator were to agree
wth you that surety bonding is indeed financially
difficult for all -- or admnistratively or however
el se challenging for all of the reasons that you
di scussed -- couldn't they sidestep all of those
| ssues by electing, under our rules, to carry
| nsurance i nstead?

MR. EMERI CK:  Yes.

COW SSI ONER CHANG. Okay. Thank you.

THE HEARI NG EXAM NER:  All right. Is
t here any reason not to excuse M. Enerick?

Thank you very much, M. Enerick, for
your testinony.

MR. EMERI CK: Thank you.

THE HEARI NG EXAM NER: So we've cone to
3:33. I'mwondering if it makes sense to nake sone
use of the time we have before 4 p.m, and | think
it's alittle too early to begin the public coment.

MR. SUAZO. Yes. Let ne -- we're going
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to call
Mc Gowen.

up for t

need five m nutes?

m nut es.

fromthe break, please. Okay. W are back after a

very short break. W're going to turn to M. MGowen

for just

coment

and | ast

virtual

| guess

Il
Il
Il
Il

our next witness to the stand, M. Harold
Let me -- give ne a little time to get set
hat, pl ease.

THE HEARI NG EXAM NER: All righty. You

MR. SUAZGO Per f ect .
THE HEARI NG EXAM NER:  All right. Five

(OFf the record.)
THE HEARI NG EXAM NER: Let's cone back

alittle bit before we break for public
at four.

M. MGowen, would you spell your first

name, please?

MR. MCGOVEN: First nanme Harold --
connectivity interruption -- Does it stay on?
It does. Okay.

THE HEARI NG EXAM NER:  There it is.

MR. MCGOVEN: Sorry.
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VWHEREUPOQN,

HAROLD MCGOWEN,
call ed as a witness and having been first duly sworn
to tell the truth, the whole truth, and nothing but
the truth, was exam ned and testified as foll ows:

THE HEARI NG EXAM NER:  All right.
Thank you.

M. Suazo?

MR. SUAZO. Thank you, Madam Heari ng
O ficer.

DI RECT EXAM NATI ON
BY MR. SUAZCO

MR. SUAZO. M. MGowen, good
af t er noon.

MR. MCGOVWEN:. Good afternoon.

MR. SUAZO. Appreciate you being here
wth us this afternoon. Can you pl ease state your
name, role, and purpose in this proceedi ng?

MR. MCGOVEN: My nane is Harold E.
McGowen, I1l. M role is really as a technical expert
on pluggi ng and abandonnent but al so repurposi ng of
wel | s.

MR. SUAZO. Have you ever plugged
wel | s?

MR. MCGOVEN:. Yes, |'ve plugged quite a
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f ew.

MR. SUAZO. Ckay. Now, for

t he sake of

time, we're not going to go into great detail on your

credentials, but the first eight slides set
experience, and so the Conm ssion can | ook
their leisure.

But 1'd like to skip forward
time constraints to slide 11. Okay. Can vy
tell us the scope of your direct testinony?

MR. MCGONEN: Well, I'm goin
about these itens here shown on this slide,
opposition to defining the beneficial and p
of beneficial use; |I've got some comments o

And the -- | think there may
unnecessary anendnents to tenporary abandon
permtting and casing integrity requirenent
li ke to discuss. Also, detrinmental pluggin
abandonnment, P&A, requirenents and tineline

And -- and then, |'m nost co
probably, about the -- some of the triggers
financial assurance structure, and then, of
opposition to adding a new nmarginal -well de
and financial assurance requirenents.

And then I'ma little concer

the restrictions on asset transfers and --

out your

at that at

due to

ou pl ease

g to talk
so the
resunptions
n that.
be sone
ment
s that 1'd
g and
S.
ncer ned,
in the
cour se,

finition

ned about

and
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operator registration.

MR. SUAZO. Very good. And so, let's
cut to the chase, you know, before we get into the
nitty gritty substance. On your slide 11, what
concl usions did you reach in your direct testinony?

MR. MCGOWEN: Just overall, | would
urge the Commi ssion to consider a nore bal anced and
ri sk- based approach, maybe drawi ng nore on first
princi ples of engineering, that honors the
| egi slature's intent while ensuring new Mexico's
energy resources are managed wi sely and responsibly.

| think sonme of the proposed anendnents
are a bit overbroad, and | guess ny biggest concern is
" m approaching this as an oil and gas operator that
has built three oil and gas conpanies. |[|'ve had to
rai se capital, put together projects, and then then go
drill those projects or reenter wells.

And | spent 40 years, basically, trying
to figure out howto reuse old wells at |ean |egacy
fields. And I've -- marginal wells have been sone of
my best -- sonme of ny best projects, actually, have
turned out from margi nal wells.

Sol'ma little concerned that sone of
these rules would i nadvertently have unintended

consequences of wiping out a |lot of potential value in
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those -- in those wells. Not just their current

reserves, but what they could be used for in the

future.

And | -- I'ma little bit concerned
about that and -- and also just the way all these
rules seemto interact. It -- |'ve struggled as nuch

as | can to try to understand what the ram fications
m ght be for an operator that was trying to -- to
build a new conpany.

MR. SUAZO. Understood. And we'll get
into all those details later in your testinony, but
let's nove on to slide 12, dealing with waste. What
I's your overarching concern with the waste proposed --
that the proposed anendnents may cause?

MR. MCGOVEN: Well, this is, basically,
t he sane standards that we see in Texas, which is
protect correlative rights, prevent the waste of
hydr ocar bons, and, of course, safeguard public health
and the environnent.

So the issue would be that there's --
there's kind of two pieces to that puzzle. One of
them woul d be that there are actual reserves in the
ground that you mght |lose fromthese current wells
that we're tal king about.

But then, also, the reserves that could
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be -- could be found and devel oped through the use of
t hose -- those resources where billions of dollars
have been spent drilling these holes in the ground

t hat you coul d reuse.

So it's ny understanding that the New
Mexico | egislature intends to strike a bal ance between
t hese things, between econom c or value for New Mexico
and, of course, protecting the -- the environnment.

Sol -- 1'"d like to denonstrate how
sone of the proposed changes could, you know, possibly
force operators to prematurely or arbitrarily plug
val uabl e wel | bor es.

MR. SUAZO. Thank you. Next slide.

Now, let's go over your direct testinony on the
specific proposals by applicants, starting with their
proposal to define beneficial uses and purposes and
add rel ated presunptions of no beneficial use.

And on your slide 14, can you explain
how Applicants define beneficial and whether OCD has

ever defined beneficial before?

MR. MCGOVWEN: Well, | believe they
have. | believe there is sonme term nol ogy about
beneficial use. It's -- it's not a termthat | have
used in the industry. It's -- |I've nore -- | have
nore thought of these things as, like, it's either a
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candi date for P&A or a candidate for restinulation,
reconpl eti on, and enhanced oil recovery.

But as | read this, it's an oil or gas
well that is being used in a productive or benefici al
manager -- manner such as production, injection, or
monitoring. And it's a very limted universe and does
not include use of the well for speculative --
specul ative purposes.

MR. SUAZO. Ckay. And on your next
slide, what are your concerns with the definition of
beneficial as proposed and the prospect of defining
beneficial now for the first tinme?

MR. MCGOVWEN: Well, probably the

bi ggest thing is, as |I | ook back over ny career of 40
years, that's all -- that's all |1've done for 40 years
is do specul ative work, which -- the scientific term

m ght be a hypothesis that | was testing.

But that's what | was paid to do is to
cone up with a hypothesis, test that hypothesis,
gat her data, and it's an iterative process. So sone
of the things that sonme fol ks m ght consider to be
specul ative, | would consider to be strategic. And
that's my concern is that there's a -- a |lot of
I nnovation could be squel ched through this process.

And, of course, we are seeing energy
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transition. You're seeing a |lot of activity where
fol ks are pushing us toward things |ike geothernal
fromoil and gas wells. 1've actually spent a |ot of
time studying that. | haven't got to do it yet, but
| -- I"mexcited that that's a new technol ogy.

Enhanced oil recovery projects; you can
al so sequester CO2 in the reservoir. W're only
recovering between 5 and 15 percent of these
unconventional plays, so | think as oil prices conme up
in the future, we're probably going to see nore of
t hat .

And, of course, nonitoring injection
and, you know, mcroseismc and that kind of thing
that you can use in conjunction with horizontal
devel opnent .

MR. SUAZO. Sure. And on your next
slide, you discussed the presunmption. What is the
presunption that a well is not capable of beneficial
use proposed by Applicants?

MR. MCGOVWEN: Well, they're setting

a -- a 90-day criteria for, A, production wells, so
presunes that a production well is not capable of
beneficial use. |It's triggered if, during any

consecutive 12-nonth period, there was | ess than 90

days of production and | ess than 90 total BOCE.
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So that's not really based on any

geol ogy or anything else. It's not based on any kind

of trend analysis. [It's strictly a -- a tri

And t hen, of course, there's

gger.
t he

sal twater disposal, and as we're finding, saltwater

di sposal wells are going to be a key part of being

able to develop reserves in the future. So
also got alimt there that's pretty | ow.

MR. SUAZO. And on your next

t hey' ve

slide, can

you pl ease explain your concerns with the proposed

presunption?

MR. MCGOVEN:. Well, just, again, |I'm

| ooking at this as an operator, and |I'mimgining in

my -- you know, the way I'mtrying to think about
this, and |I've thought about this a lot, is -- is
you -- if I were to have to try to raise capital

bring it to New Mexico, deploy that capital.

And typically, what |'ve done is

private equity. And so private equity wants you to

have a conpl ete plan, and they want you to be able to

target a property, typically.

So | would be really concerned that

t hese guidelines could -- could cause you to | ose sone

of the things -- sone of the wells that you

bought

I mmedi ately after you purchased the property or to
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| ose them before you could close the deal because they
get thrown into this other category.

And you would be trying to convince
people that your ideais -- is valid even though you
may not have enough data yet; right? You' ve got a
hypot hesis you want to test with a pilot program

So that's sort of the -- the way |'ve
been thinking about this is -- is, well, what effect
woul d this have on capital formation and capital
depl oynment for devel opnent of reserves in the future?

MR. SUAZO. Ckay. And what issues do
you anticipate with the procedure that allows an
operator to rebut this proposed presunption?

MR. MCGOVWEN: Well, having run oil and
gas conpani es and been in the m dst of operating
prograns -- at one point at -- at one of my conpani es,
we had four drilling rigs running -- you' ve got --
you'd have |limted resources.

And even though | had geol ogy
engi neering, you know, drilling engineering,
conpl etion engineers, all those kind of folks on
staff, everybody was really busy. So the idea that
' m going to have to, basically, create this whole
justification and |'ve only got 30 days to do that

seens |1 ke a short wi ndow to ne.
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Il -- I would -- I would nmuch prefer to
have nore tinme than that to try to put together a
pl an. And then, of course, the other problemis -- is
that what it seens to be mssing in a lot of this
di scussion is the statistical nature of -- of
devel opnment .

I n other words, you start out with a
pil ot progranm you gather data; you have to get enough
production data to get a decline curve you can depend
on; then you need to do a few nore wells. You got to
have a sanple set with a | ong enough decline curve
that you can rely on that ultinmte recovery.

So | think you lose a | ot of your
candidate wells right up -- right up front is what it
feels like as -- as an operator.

MR. SUAZO. Ckay. And do you want
to -- | feel like you covered maybe what is on the
next slide with respect to the 90 days on your next
slide. |Is there anything else you want to add to that
anal ysi s?

MR. MCGOVWEN: Not too nuch. It's
just -- it's just the time is -- is critical, and the
time to gather data and to analyze that data. And
Mot her Nat ure deci des when you get this tine.

And you al so have to deal, of course,
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with rig availability. 1've had periods where |
couldn't find a drilling rig.

There were periods when | couldn't get
casing, you know, not too |ong ago. Turns out Ukraine
makes a | ot of casing, by the way, and we couldn't get
casi ng because it was in the wong country and -- and
the Russians wouldn't let it out.

So, you know, that kind of thing can

happen to you in the mddle of a program so that's

why | think time is really critical. |If thereis a
way to stretch the tinme out, | think it would be
hel pf ul .

MR. SUAZO. So you think that the 90
days should be -- or the 30 days should be | onger?
The tinme period should be |onger? |'msorry.

MR. MCGOVEN:  Yes.

MR. SUAZO. Okay. Let's nove on to
your slide 20 of your direct testinony and the
specific proposals from Applicants to amend New
Mexi co's existing tenporary abandonnment program and
mechani cal integrity requirenents.

And on slide 21, generally speaking,
what are the requirenments to obtain approved tenporary
abandonnment status under 19.15.25 NMAC?

MR. MCGOVNEN: As | understand the rules
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right now, the Division currently allows wells to be
pl aced in approved tenporary abandonnent status for up
to five years, but you have to neet these nechani cal
integrity guidelines that are -- that are -- correl ate
with the EPA guidelines.

MR. SUAZO. Ckay. And then you
continue that on your next slide, | think?

MR. MCGOWNEN: |'m sorry?

MR. SUAZO. You continue that on the
next slide?

MR. MCGOVNEN: Yes. So operators may
apply to place a well in approved tenporary
abandonnment status for up to -- for a period up to
five years subject to renewal or reclassification.

Operators are limted to the nunber of
t enmporary abandonment wells they may hold, so that
does tend to limt the potential for a |arge nunber of
idle wells under that program

MR. SUAZO. Ckay. And next slide, 23,
pl ease. What are the other requirenments to obtain
approved TA status under the existing rule 25.13?

MR. MCGOVEN:. So you -- you submt a
form-- no surprise there -- to propose your tenporary
abandonnment procedures. You wait for Division

approval before conducting any work. You need 24-hour
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advance notice so that if -- if sonmebody wants to cone
out and observe, they can.

You need to denonstrate mechanica
integrity of both internal and external conponents of
the well. And, of course, you need to provide
financi al assurance and conpliance with the inactive
and certain TA well statuses and then conply with the
technical standards that are listed there in
19. 15. 25. 14, including pressure testing and | ogging.

So once all that's approved, as |
understand it, then the Division sets a specific
expiration date.

MR. SUAZO. Ckay. And on slide 24, you
continue. Can you expound on that -- those
requi renents, please?

MR. MCGOVEN: Well, one of the --
obvi ously, one way to do this is hydrotesting, so you
want to hydrotest the casing.

You would set a -- a plug of sone kind
or some other way of plugging off the well bore so that
you coul d apply hydraulic pressure to the well bore,
and the standard is 500 pounds per inch. And you want
to make sure it holds pressure for 30 m nutes w thout
a pressure drop of -- of, you know, naxinmmlevel

pressure drop of 10 percent.
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Now, a retrievable bridge plug or a
packer with the sane pressure and tinme requirenents
can be used versus a cast-iron bridge plug. And by
showi ng that the well has been conpleted for |ess than
five years is another -- is another option.

MR. SUAZO. Okay. And it's not
connected --

MR. MCGONEN: Yes. And it remains
unconnected to a pipeline.

MR. SUAZO. All right. Now, next slide
on 19.15.25.14B. What are those requirenents? And
explain why they're significant.

MR. MCGOVEN:. Well, basically, what
you're doing is you're trying to nake sure that the --
that -- that the casing doesn't |eak. So you have
annulus or annuli that are between the -- the
production casing and the surface casing or the
production casing and the internedi ate casing and the
surface casing.

So you woul d open your casing valves to
give you a maxi mum Delta P across the casing and al so
the ability to observe fluids escaping. So you -- you
could put a chart recorder on, and then you record the
pressures and -- and do your hydrostatic test.

MR. SUAZO. Okay. And last slide on
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this, you know, nore technical process. What about
exi sting section 25.14C and D?

MR. MCGOVEN: Well, logs and chart nust
be signed by witnesses and submtted to the OCD on
this form And external nechanical integrity nust be
denonstrated using any of these EPA-approved nethods.

So one of the notable ones there is
cenenting records. So if you can show that you had a
good cenent job and that you got, for exanple, cenent
to surface on your production casing and that you had
cenent sufficiently up the annulus inside of your --

t he annul us between your production casing and the
hol e, you can use that.

And if you don't have that, then you
need to run sone of these other logs, or if you have a
| eak. Now, |'ve used these tools that are di scussed
here -- tenperature | ogs, noise logs. And way |'ve --
the way |'ve used them has been if | found a |eak, |
had to go back and -- and repair that | eak.

And that's really what those are for is

detecting a leak. |In fact, | had casing recently that
had 42 |l eaks. It was brand new and | had to pull it,
which -- | -- | discovered that with tenperature | ogs

and noi se | ogs.

MR. SUAZO. Okay. And so there's a |ot

Page 221

Veritext Lega Solutions
Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com



© 00 N oo o b~ wWw N

O T N R R N T
o A~ W N P O © 00 N O 0o M W N +—, O

there in that last set of slides, but let's focus on
t he EPA standards. Can you explain to the Comm ssion
what "ot her EPA-approved nethods" nmeans and how EPA
standards are currently integrated into New Mexico's
existing TA permtting requirenents?

MR. MCGOVNEN: Well, as | understand it,
it's giving the operator the flexibility to use those
tool s when they need to.

So if | can denpnstrate that | have,

you know, a hydraulic seal, |'ve hydrotested -- and
that's really the -- the npbst obvious way to figure
out if your casing is leaking is -- is can you hold

pressure? And then you can use these other tools if
necessary.
MR. SUAZO. Ckay. And on your next
slide, do you have any recomrendati ons for the
Comm ssion as they consider existing EPA standards?
MR. MCGOVNEN: Well, if -- if you pass
pressure testing, and you have adequate cenenting
records to denonstrate that you placed the cenent
where you were supposed to, and you don't show any
| i nes of signs of | eakage or communi cation, then you
really have the majority of the evidence that you need
to determ ne whether that well bore has integrity.

So | don't -- | haven't seen any
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evidence to prove that -- that running additional |ogs
Is going to actually get you a great deal or -- of
liability reduction because what you're really trying
to do with those logs is to identify a problem once
you have it.

MR. SUAZO. OCkay. Now, let's nove on
to the changes that are proposed through this
rul emaki ng.

UNI DENTI FI ED SPEAKER: We m ght be at
the stopping point for public comment.

MR. SUAZO.  Onh.

THE HEARI NG EXAM NER: |Is this a good
st oppi ng poi nt? Ckay.

MR. SUAZO. This is a fine time. Thank
you.

THE HEARI NG EXAM NER:  Thank you, M.
Suazo.

M. MGowen, |I'msorry. W have to
i nterrupt your testinony --

MR. MCGOVEN: Okay.

THE HEARI NG EXAM NER: -- to accept
sone public comment. |If you would join your
counsel --

MR. MCGOWEN: Oh, sure.

THE HEARI NG EXAM NER: -- we need that
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seat .

So we have come to the four o'clock
public comrent session today, and | have the nanmes of
several folks who indicated they wish to offer public
comment during this session.

Do we have Dana Loy in the room or on
the platfornf

Rai se your virtual hand if you're
Interested in offering comment, and if you have call ed
I n on your telephone, you can press star 5 to raise
your hand.

Do we have Dana Loy? No? Okay. Ruth
Striegel? No? KimRogers?

MS5. ROGERS: Right here.

THE HEARI NG EXAM NER:  Onh, terrific.
Ms. Rogers is in the room |If you would conme up to
t he seat, please. Hello.

So three things about public coment.
| have to ask you to spell your first and | ast nane
because we're making a transcript under the
Commi ssion's rules. | wll also ask you to swear or
affirmto tell the truth, and I will ask you to keep
your comrents to three m nutes.

If you have nore to say than can be

said in that tinme, please submt your witten public
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comment to the conm ssion adm nistrator, Sheila
Apodaca. So, Ms. Rogers, would you spell your first
and | ast nane?

M5. ROGERS: Yes. Just before | do
that, | noticed ny coll eagues, Dana and Ruth, have
just wal ked in.

THE HEARI NG EXAM NER:  Ckay.

MS. ROGERS: But ny first nane is Kim
K-1-M Last nane is Rogers, RROGE-RS.

THE HEARI NG EXAM NER: Thank you.
VWHEREUPOQN,

KI' M ROGERS,
call ed as a witness and having been first duly sworn
to tell the truth, the whole truth, and nothi ng but
the truth, was exam ned and testified as foll ows:

THE HEARI NG EXAM NER:  Thank you. |'l
start your tine.

M5. ROGERS: All right. WlIl, good
af t ernoon, good people. M nane is Kim Rogers wth
t he New Mexico Franciscan Justice Circle. M group is
I nspired by Saint Francis of Assisi. Saint Francis
was well known for his care of Mdther Earth and all
the creatures within it.

| am here today to advocate for Mot her

Earth in the spirit of Saint Francis. As a resident

Page 225

Veritext Lega Solutions
Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com



© 00 N oo o b~ wWw N

O T N R R N T
o A~ W N P O © 00 N O 0o M W N +—, O

of New Mexico, | enjoy this beautiful |and and want to
ensure that it continues to be enjoyed by our

chil dren, grandchildren, great-grandchildren, and
future generations.

Now, | understand the need for economc
devel opnent and financial prosperity within the state,
but I would hope that it is not done at the expense of
the health and safety of New Mexi cans.

There are certain politicians who |ike
to encourage corporations to "drill, baby, drill," but
| woul d hope that you good people ensure the nessage
Is sent that you al so clean up, baby, clean up. If
corporations and entities are allowed to plunder the
resources of New Mexico, they should do their due
diligence in cleaning up after thensel ves.

This should be a no-brainer and a
unani nous decision. | hope that you use your
authority to ensure that the land is left better than
we found it by updating the bonding rules that fairly
put the burden of cleaning up on entities that profit
fromdrilling. |[If they drill it, they nust clean it.
Thank you.

THE HEARI NG EXAM NER: Thank you, Ms.
Rogers.

Let me go back to Dana Loy. Are you in
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the roon? If you would cone up?

Hello. |If you would please spell your
first and | ast nane.

MS. LOY: First nane is Dana, D A-N-A.
Last nanme is Loy, L-OY.
VHEREUPON,

DANA LOY,

called as a witness and having been first duly sworn
to tell the truth, the whole truth, and nothing but

the truth, was exam ned and testified as foll ows:

THE HEARI NG EXAM NER:  ['Il start your
time.

M5. LOY: Okay.

Good afternoon, chair and
conm ssioners. |'mhere today to speak on behal f of
New Mexico -- sorry -- New Mexico Interfaith Power and

Li ght and the Franciscan Justice Circle in strong
support of nodernizing bonding and cl eanup rul es.
Thank you for |listening to the public today.

| grew up in Central Oklahonma, and the
areas around nost oil wells always snelled bad, even
froma distance. Everyone assuned it was okay since
there were laws. A lot of oil and gas sites in New
Mexico snell bad, too. W know it's not okay.

No child should grow up breathing in

Page 227

Veritext Lega Solutions

Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com




© 00 N oo o b~ wWw N

O T N R R N T
o A~ W N P O © 00 N O 0o M W N +—, O

petrol eum chem cal s, which should not be allowed to

| eak into our ground and water and air, but we've seen
t hat petrol eum conpanies do allow toxins to leak into
t he surroundings. W have to be clear with these
conpanies; if you drill a well, you clean it up.

Most New Mexicans, 89 percent, think
oil and gas conpani es should have to pay the full cost
of cleaning and plugging wells. W nust require oil
and gas conpanies to pay up front for future
contam nation with bonding matched to the actual
cl eanup costs.

It's only commpbn sense now t hat we know
t hat nmet hane and ot her toxins poison our air and
groundwat er and damage the Earth and all [Iiving
things. We know that nethane is a major cause of
gl obal warm ng and that gl obal warm ng threatens the
futures of our children and grandchildren and wldlife
and plants and life as we know it.

Si nce we know these things, why woul d
we not ask petrol eum conpanies to pay the full costs
of their wells fromdrilling to cleanup?

This norning, the foll owi ng headline
rem nded me again of the contam nation | saw in ny
chil dhood. The headline was: "Toxic Wastewater from

O | Fields Keeps Pouring Qut of the Gound. Cklahoma
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Regul ators Failed to Stop It."

In New Mexi co, we have to be smarter.
The conpanies that drill should conpletely clean up
their sites and pay all those costs up front. W need
better laws and strict enforcenent. Please adopt the
proposed changes to the bondi ng and cl eanup rul es.
Thank you.

THE HEARI NG EXAM NER: Thank you, Ms.
Loy.

I f you would spell your first and | ast
name, please.

MS. STRI EGEL: My name is Ruth,
R-UT-H Striegel, S-T-R-1-E-GE-L.
VWHEREUPON,

RUTH STRI EGEL,

call ed as a witness and having been first duly sworn
to tell the truth, the whole truth, and nothing but

the truth, was exam ned and testified as foll ows:

THE HEARI NG EXAM NER:  ['I| start your
tinme.

MS. STRI EGEL: Thank you.

Thank you for the opportunity to speak.
My name is Ruth Striegel. | live in Al buquerque, and

| chair the board of directors of New Mexico

Interfaith Power and Light, where we acknow edge t hat
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the active care of the natural world is central to
spiritual life and social justice.

We are not separate fromnature. CQur
wel | being as a species is dependent on the health of
the natural world.

Revenue fromthe oil and gas industry
has allowed us to finance many essential parts of our
state budget, but oil and gas wells and their
infrastructure greatly alter the | andscape, the air,
and the water, wherever they are | ocated.

Qur state has been willing to live with
t hat environnental degradation with the understandi ng
t hat when a well is no | onger productive, it wll be
capped and the land restored. The current rules for
bondi ng are i nadequate to that task, |eaving the
citizens of New Mexico with a huge cl eanup probl em

| " m asking that you support the
strengthened rules. We need to plan for the future,
which will include thousands of spent and inactive
wel s that nust be capped and many mles of |and that
w Il need restoration.

In the end, our society can only thrive
when we all thrive. This is the basis of norality
baked into the sacred texts of all religions. GO and

gas operators should be responsi ble partners and bear
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the cost of cleaning up the |ands from which they
extract their products, bringing life and health back
to those | ands. Thank you.

THE HEARI NG EXAM NER: Thank you, Ms.
Striegel.

VWho else is in the roon? Meredith
McGehee, are you in the roon? There you are. Hello.
Woul d you spell your first and | ast nanme, please?

M5. MCGEHEE: Meredith, ME-R E-D-I-T-H
McGehee, M C-G E-H E-E.

VWHEREUPOQN,

VEREDI TH MCGEHEE,
call ed as a witness and having been first duly sworn
to tell the truth, the whole truth, and nothi ng but
the truth, was exam ned and testified as foll ows:

THE HEARI NG EXAM NER: Pl ease go ahead.

M5. MCGEHEE: Good afternoon. M nane
IS Meredith McGehee, and |'m speaking on behal f of
Taxpayers for Comon Sense, where | amthe chair of
t he board.

Taxpayers for Commopn Sense is a
nonparti san budget watchdog founded in 1995 to ensure
t axpayer dollars are spent wisely and transparently.
For three decades, TCS has supported policies that

saf eguard the public purse, prevent wasteful
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subsi di es, and pronpote fiscal accountability and
nat ural resource nmanagenent.

Qui ck aside, ny ties to New Mexico run
deep. | actually live in Washington, D.C., but I'ma
graduate of El Dorado Hi gh School in Al buquerque. M
dad is a graduate of the Coll ege of Santa Fe.

My nomis a graduate of New Mexico
State, and ny dad served -- worked with Exxon for nore
than 30 years here in the southwest and was the head
of the New Mexico Petrol eum Marketers Association for
several years, so I'mwell aware of the inportance of
the oil and gas industry to New Mexi co.

So |l -- | just want us to renmenber the
scal e of what we're talking here. W're tal king about
an oil and gas industry that has generated a record
$15.2 billion for New Mexico in 2023. TCS believes
that -- the -- the information we have is that the
general fund nowrelies on oil and gas for roughly 40
percent of its revenue.

Agai nst that backdrop, the bond anounts
bei ng di scussed today are just a drop in the bucket,
or in this case, the oil barrel, according -- conpared
to the size and profitability of this sector.

TCS strongly supports the proposed

anmendnents before the Conm ssion today. All wells
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eventual |y stop produci ng and nust be recl ai ned.
Bonds are a downpaynent on that cl eanup, an expected
and required part of doing business.

This proposal is not punitive. It
sinply ensures bondi ng amounts reflect reality and
that operators are prepared for the true costs of
recl amati on.

Current bonding | evels, however, are
nowhere near sufficient. The nmedian bond in New
Mexico i s about $7,000 per well, while, actually,
pl uggi ng and reclamati on costs are nore than 20 tines
hi gher.

Low bond anmpunts make it cheaper for
conpanies to delay cleanup, to transfer wells to
smal | er operators, or to walk away entirely. And when
they do, it's not the oil and gas conpani es footing
the bill. It's the taxpayers who pay for cl eanup.
Every well that isn't properly bonded today is a
future liability for New Mexico taxpayers.

TCS estimtes that 22,000 uncl ai ned
wells on state and private | ands represent roughly
$3.5 billion in potential cleanup liabilities that
could fall to federal and state taxpayers.

Since 1922, New Mexico has received

nore than $55 million in Federal orphan-well grants
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under the Infrastructure Act with eligibility for up
to $100 million nore. But that federal noney was
never neant to beconme a pernmanent subsidy for weak
st at e bondi ng.

Wth stronger rules, oil and gas
operators will continue to abandon their cleanup
responsibilities and federal and state taxpayers wl|l
continue to fill the gap. That's why TCS strongly
supports raising bond m ni nuns and i ndexing themto
inflation to preserve their real val ue.

The proposed $150, 000 si ngl e-wel |
assurance is still conservative conpared to the actual
reclamati on costs but would dramatically reduce
t axpayer exposure. And while TCS generally opposes
bl anket bondi ng, the proposed $250, 000 operator bond,
regardl ess of the nunmber of wells, is a clear
| nprovenent over the current scaled system

We al so support requiring single-well
assurance for marginal and inactive wells and
preventing operators with too many of these wells from
relying on bl anket bonds. Marginal and inactive wells
are unlikely to becone econom cal again and likely to
be orphaned. |ndividual bonding protects taxpayers
from al nost certain cleanup costs.

The proposed updates to well transfer
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rul es are equal ly inportant.

Lastly, the proposals for tenporary
abandonnent are inportant safeguards for taxpayers.
When conpani es postpone plugging, wells can sit for
years w thout oversight, deteriorating, |eaking, and
ultimately | eaving taxpayers to pay for cleanup.
Tightening time limts will prevent conpanies from
I ndefinitely del ayi ng cl eanup.

THE HEARI NG EXAM NER: Pl ease wrap up.

M5. MCGEHEE: 1In conclusion -- there
you go; good timng -- nodernizing bonding is fiscally
prudent and | ong overdue. W recognize the vital
econom c role of the oil and gas industry in New
Mexi co. These reforns do not threaten that role.

They strengthen it by ensuring responsible stewardship
and protecting taxpayers.

Thank you so much. We will continue to
submt detailed witten coments, and | really
appreci ate being in New Mexico to have a chance to
of fer these coments. Thank you.

THE HEARI NG EXAM NER: Thank you, Ms.
McGehee.

The next person | have requesting a
slot at this time was N kki Santino. Appears to be on

the platform
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Ms. Santino, can you unnmute yourself?
Ms. Santino, you've been given perm ssion to unnmute
yourself. | see your m crophone button going off and
on. You m ght have to press control, shift, M See
I f that helps. No?

All right. Let's nove -- was there
sonmeone else in the roomwho did not offer coment?
Yes, nma'am

Ms. Santino, |I'll come back to you in a
little bit.

Hel l o. Wuld you state and spell your
first and | ast name?

M5. BACA: Yes. M nane is Connie
Joanne Baca, B-A-C- A
VWHEREUPON,

CONNI E JOANNE BACA,
call ed as a witness and having been first duly sworn
to tell the truth, the whole truth, and not hi ng but
the truth, was exam ned and testified as follows:

THE HEARI NG EXAM NER: Go ahead.

M5. BACA: Okay. Good afternoon, chair
and conm ssioners. Appreciate this tinme to be able to
do this.

l"mcoming at it froma little bit of a

different angle here. |'m speaking -- again, ny nane
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I's Connie Jo Baca, and |'m speaking on behal f of
Interfaith Power and Light and also the Franci scan
Justice Circle on -- in strong support of the proposed
bondi ng rul e changes.

As a 16t h-generation New Mexi can and as
a retired elenentary school teacher, |'ve always
conbined ny | ove of nature with ny [ ove of young
children. | always tried to instill in nmy students a
deep respect for the environnment and al so to take
responsibility to clean up after thensel ves.

Nati ve American codes of ethics as well
as the teachings of Saint Francis aligns so well with
many good early chil dhood practices, such as having

respect for life and nature; to treat our Earth and

all its inhabitants with the care and under st andi ng
that nature is a part of us all, not sonething
separ at e.

We -- the nore we realize our

I nt er dependence on all of nature, the nore we see that
what we do to the Earth, we also, ultimately, do to
our sel ves.

There are sone pretty sinple kid rules

and adult rules to live by. For exanple, if you break

it, you fix it. If you dirty it, you clean it. |If
you extract fromit, you -- you clean it and you pl ug
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It using sufficient funds set aside before you even
begin to drill.

Children |l earn by our exanples to do
what is right and fair, and by changi ng these outdated
bonding rules, we are not only setting a good exanpl e,
but we're also taking a step in the right direction.

"1l leave you with a little ditty we
used to sing in our classroons. Cl ean, up, clean up,
everybody everywhere. Clean up, clean up. Everybody,
do your share. Thank you so nuch.

THE HEARI NG EXAM NER:  Thank you, Ms.
Baca.

s this Ms. Santino?

M5. SANTINO Yes, it is. Can you hear
me?

THE HEARI NG EXAM NER: Yes, | can now.
Thank you. Wbuld you spell your first and | ast nanme
pl ease.

MS. SANTING  Nikki, N-I-K-K-1,
Santino, S-A-N-T-1-N-0O.

THE HEARI NG EXAM NER: Do you have a
way of addressing the echo? Do you have perhaps nore
t han one unnute button on?

UNI DENTI FI ED SPEAKER: | think this

shoul d --
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MS. SANTINO Let's see.

THE HEARI NG EXAM NER: | can see that
M. Schultz is off.

M5. SANTINO Is this better?

THE HEARI NG EXAM NER: That is better,
| think.

MS. SANTI NG  Ckay.

THE HEARI NG EXAM NER: Now, good. All
right. Do you swear or affirmto tell the truth? ©Ms.
Santino? M. Santino? She got excited and left the
pl atform maybe. All right, let's --

Sheila, 1s she off the platfornf

MS. APODACA: No, she's still on the
platform

THE HEARI NG EXAM NER:  Ckay.

MS. APODACA: | see her here.

THE HEARI NG EXAM NER: Ms. Santi no?
You have to unnute yourself again. Perhaps control,
shift, M would work.

MS. SANTINO  Okay. Let's see.

THE HEARI NG EXAM NER: Ckay, | think |
can hear you.

MS. SANTING  Ckay. You can hear ne?

THE HEARI NG EXAM NER:  Yes.

/1
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VWHEREUPOQN,
NI KKl SANTI NO,
call ed as a witness and having been first duly sworn
to tell the truth, the whole truth, and nothing but
the truth, was exam ned and testified as follows:
THE HEARI NG EXAM NER: Al right. Just
speak sl owly because there's an echo, but go ahead.

M5. SANTINO. Hello. M nane is Nikk

Santino. | ama New Mexico resident and have been
since 2008. | noved here with my famly from-- I'm
still echoing. Should |I continue with the echoing
or --

THE HEARI NG EXAM NER: You're still
echoing. W can make out your words. Just speak
slowly if you woul d.

MS. SANTINO  COkay. Should I start
over?

THE HEARI NG EXAM NER: No, we heard
your first two |ines.

M5. SANTINO | noved here with ny
famly from Chesapeake, Virginia, and have |oved this
beautiful state. We noved here because ny husband
retired fromthe Navy as a first master chief to take
a job with Kirtland Air Force Base as a veteran wth

100- percent disability.
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Both of nmy children graduated fromRi 0
Rancho Hi gh School -- excuse ne. Can you hear ne
still?

THE HEARI NG EXAM NER:  Yes. Just speak
slowy because we're nmaking a transcript.

MS. SANTINO Okay. Both of ny
children graduated from Ri o Rancho Hi gh School and
went on to be very successful in their college career
choi ces.

Shortly after noving to Virginia,
found the need to get involved in ny kids' educati onal
experiences. | was approached by many teachers from
el ementary and through high school to pl ease get
i nvol ved wi th parent-teacher organizations.

| was asked to focus on fundraising for
school supplies because the teachers were purchasing
t hem out of their own pockets, hel ping inprove school
condi ti ons because mai ntenance was very nuch | aggi ng,
and made -- and make our school s heal thier.

| constantly fundrai sed to purchase
gift cards for the teachers so they could buy supplies
for students. Too often they would pay for these
items out of their own pockets. It was al so necessary
to fight hard for noney to upgrade roofing issues, new

w ndows, and better breathable air.
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Money was short then, and schools
needed so many i nprovenents. | can't inmagine the
conditions of the sanme schools today. There was nuch
tal k about buil ding new and i nproved schools a while
back, and | hope sonetinme soon that will happen. It
won't happen for sure if this new bill is passed.

The passing of this bill would
devastate New Mexico's future for our schools, and our
educational institutes would sink to even | ower |evels
of providing for our precious students and teachers.
Educati onal funding would be hit the hardest, causing
hardshi p throughout the state.

Donations fromoil and gas industries
have significantly inpacted our conmunities of New
Mexico in such a positive way. The funds have
provi ded schol arshi ps for our students, veterans'
services, continuing education for our teachers, and
much nore.

It is very inportant to foster
partnershi ps that make positive conmunity outconmes and
to remenber that 90 percent of our budget cones from
oil and gas. And if we cut production, half the
state's budget would go away.

That woul d devastate | ocal county

school funding, state parks, road budgets,
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conservation education, and it would hurt New Mexico
on a gl obal scale.

If oil and gas are forced out of state
because of overregul ation and | ack of investnents in
opening wells, nost jobs and small |ocal operators
woul d be forced out business because they coul dn't
afford the cost. The wells would have to be
abandoned, and many New Mexi cans woul d be out of a
j ob.

And then | said | was voted parent --
voted parent of the year because of the endless fights
to help secure a healthy and thriving environnent
within the educational environnment. | am asking that
this bill does not pass because it woul d negatively
i npact New Mexico in a big way.

Thank you for your tine and
under st andi ng the negative effect this bill would have
on educational services and so nuch nore. Thank you
and have a great day.

THE HEARI NG EXAM NER:  Thank you, Ms.

Santino. Due to the echo -- it sounded as though you
m ght have been reading froma witten statenent; |I'm
wondering if you'd be willing to email that statenent

to the comm ssion adm nistrator so that we can be sure

we have what you said.
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Next we'll hear from Don Schrei ber.
M. Schrei ber, can you unnute yourself?

MR. SCHREI BER: Here we go.

THE HEARI NG EXAM NER: Great. Wuld
you spell your first and | ast nane, please?

MR. SCHREI BER: Don Schrei ber,
S-CHREI-BER

THE HEARI NG EXAM NER:  Thank you.
VWHEREUPON,

DON SCHREI BER,

call ed as a witness and having been first duly sworn
to tell the truth, the whole truth, and nothing but
the truth, was exam ned and testified as foll ows:

THE HEARI NG EXAM NER:  ['I| start your

MR. SCHREI BER: Chai r man Chang,
Conmi ssi oner Bl oom Conm ssioner Anponmah, thank you
for this opportunity to speak.

|"ma rancher with 122 gas wells on and
i mmedi ately around our ranch, here today as a nenber
of the Rocky Mountain Farmers Union with 20,000 famly
farm and ranch nmenbers in New Mexico, Col orado, and
Wom ng.

I n your second week of listening to

public coments, | have no doubt that you have a full
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grasp of the financial reasons that our oil and gas
pl uggi ng bondi ng process nust be noderni zed.

You have the bal ance-sheet reasons, the
econom ¢ argunents. Plugging bonds are, after all,
financial instruments, and prior to starting our ranch
here in Rio Arriba County 25 years ago, ny father and
| wote lots and |ots of $25,000 pluggi ng bonds at the
Schrei ber I nsurance Agency in Farm ngton starting back
I n 1956.

But those financial reasons, those
spreadsheets, only tell part of the reason to adopt
stronger rules as are proposed. In our arid state,
agua es vida; water is life. Not just for the
| i vestock and crops that farners and ranchers use, but
the water is the sacred base upon which all of New
Mexi co depends.

And the old, outdated bonding limts we
have now put that sacred base at risk of contam nation
fromthe thousands of wells yet to be drilled. And,
sadly, in both the Perm an Basin and here in the San
Juan Basin, we have many exanples of how the old,
outdated bonding limts jeopardi ze our sacred base
even when an abandoned or orphan well is plugged.

Take the old Horseshoe Gallup oil field

west of Farm ngton, a field of about 1,000 shall ow oi
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wells drilled in the 1950s by mmj or producers like the
Standard G| Conpany of Texas but sold tine and tine
again to ever-smaller operators continually going

br oke and di sappeari ng.

Even with the funds supplied by the
bi partisan infrastructure law, there is not enough
noney to do the necessary pluggi ng, contam nation
cl eanup, and surface-danmage repair to begin to restore
t he aquifer bel ow what was once a place of cathedral -
| i ke beauty overl ooki ng Shiprock and the begi nni ngs of
Monunment Val |l ey.

Much of that land is tribal, truly
sacred, and now forever lost. W can't let that
happen again, M. Chairman. W can't pass down poi son
| and and polluted water and call it a | egacy. W nust
protect our sacred base. Thank you.

THE HEARI NG EXAM NER: Thank you, M.
Schrei ber.

Let's see. lan Schultz. M. Schultz?

MR. SCHULTZ: Yes.

THE HEARI NG EXAM NER: Ch, terrific.
Woul d you spell your first and | ast nanme, please?

MR. SCHULTZ: lan is spelled I-A-N
Schultz is S-CH U L-T-Z.

/1
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VWHEREUPOQN,

| AN SCHULTZ,
call ed as a witness and having been first duly sworn
to tell the truth, the whole truth, and nothing but
the truth, was exam ned and testified as foll ows:

THE HEARI NG EXAM NER:  ['Il start your

MR. SCHULTZ: l"mlan Schultz, an
architect with over 35 years of professional
experience in the design of construction of small and
| arge facilities for governnents and private
corporations. | have resided in Al buguerque
t hroughout ny career while conpleting projects across
the United States and overseas.

| know t hat New Mexico, the United
States, and world econoni es are highly dependent on
the availability of abundant, affordable energy for
donmestic industrial use. Every individual industry
requi res sone neasure of energy for their survival and
oper ati on.

Wt hout an adequate supply of
af f ordabl e energy, the world popul ati on do not have
| i fe-sustaining supplies, including food, housing --
medi ci ne, and other essentials.

New Mexico is highly dependent on the
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revenues provided by the oil and gas industry. In
fact, revenues fromoil and gas constitute 51 percent
of the state's budget. One third of the state's
budget is used for -- systens.

The proposed additional regul ations
wi Il prove to be an unsustai nabl e burden to New
Mexico's small oil and gas producers, driving them out
of New Mexico. The loss of small producers wll cause
significant decline of good, high-paying jobs and the
correspondi ng decline of state revenues.

The decline of production of oil and
gas in New Mexico will result in higher energy costs.
H gher energy costs affect the cost of everything,
particularly the cost of housing. Currently in New
Mexi co, affordable housing is at a critical point.

| request that the proposed additional
regul ations be --

Thank you for your consideration.

THE HEARI NG EXAM NER:  Thank you, M.
Schultz. It was a little nmuddy on this end in terns
of the sound. And let ne ask you as well as M.
Santino, if you have your comment witten, it would be
wonderful if you would send it to Sheila Apodaca, the
comm ssion adm nistrator, so that we can have it

clearly in the record.
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And for everyone, let ne offer you

Sheila's emai| address. It's Sheila, S-H E-1-L-A, dot
Apodaca, A-P-O-D-A-C-A, at EMNRD dot NM dot GOV,
G O V. Thank you.

MR. SCHULTZ: -- the last part again?

THE HEARI NG EXAM NER: |''m sorry. Say
it again?

MR. SCHULTZ: Could you read the | ast
part of that emmil address again?

THE HEARI NG EXAM NER:  Yes. Yes. It's
shei | a. apodaca@nnr d. nm gov.

MR. SCHULTZ: Thank you.

THE HEARI NG EXAM NER:  Thank you.

Sheila, is there anyone el se on the

pl atform who would |like to offer public coment?

MS. APODACA: | don't see anybody el se.

THE HEARI NG EXAM NER: Ckay.
there's no one else in the room | don't thi

Great. Qur next public coment session wll

And
nk.

be at

nine o' clock tomorrow norning, so in the neantine,

we're going to return to the technical case.
And, M. McGowen, if you woul

us up here?

d rejoin

And, M. Suazo, if you need to go a few

m nutes after five in order to get through all of his
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direct, we can do that.

MR. SUAZO. Thank you. | appreciate
that. | do not think we're going to get through all
of his direct with the tinme we have today.

THE HEARI NG EXAM NER: Ch, okay.

MR. SUAZO. Can we check -- can | check
how much tine we've spent already?

THE HEARI NG EXAM NER: Ei ght een
m nut es.

MR. SUAZO. Ei ghteen m nutes?

THE HEARI NG EXAM NER:  Yeabh.

DI RECT EXAM NATI ON
BY MR. SUAZCO

MR. SUAZO Al right. So, M.
McGowen, wel come back to the stand. Renmenber where we
wer e?

We were discussing the EPA' s
requi rements and advanced di agnosti cs under the
current rules. and we had just switched over to slide
29, which discusses -- or you discussed the proposed
changes to the existing rules.

What changes do Applicants propose to
t hese existing tenporary abandonnent permtting
requi renments under existing 12.19.15.25.12?

MR. MCGOVWEN:. Operators would have to
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justify a well's future use to obtain approval from
the OCD. And ny biggest issue with that is that you
really have a problem when you're trying to gather
data on the front end of a project, and then you're
trying to project forward.

So if you don't have enough time to do
your pilot testing and to try out your ideas and see
If they'll work, then you won't be able to get this --
this informtion.

So | think that would be a -- a -- sone
of this docunentation they' re asking for is burdensone
and that you're going to have to stop and create al
this information, but it may not actually be the
information that that's required to make the deci sion
as to whether you have a -- a potential future use.

You may actually have to wait and get
results fromthe wells, and then you find out whether
you've got sufficient data or not.

MR. SUAZO.  Ckay.

MR. MCGOVEN: So, and also you're
limting the TA status extensions beyond the initial
approval period to two years.

MR. SUAZO. Very good. And let's nove
on to 25.13 on your next slide. What changes are

Applicants proposing to this section?
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MR. MCGOVEN: What was a notice is now
a request, and then it requires, by cross-reference, a
denonstration fromthe operator that the well will be
used for beneficial use within the approved period of
t emporary abandonnment. And, of course, there's
I ncreased casing requirenments.

MR. SUAZO. All right. So with your
next slide, can you please tell the Comm ssion how
t hese changes to sections 12 and 13 depart fromthe
exi sting requirenents that you summari zed earlier?

MR. MCGOVEN: The current rules allow
I ndefinite rolling five-year renewals. The intent
behi nd the applicants' proposal, apparently, is to
force a decision point at five years to either return
the well to beneficial use or plug it unless the
regul ator finds good cause to allow it to remain idle
| onger.

So inplicating the applicants' proposal
tolimt beneficial use to only production and
excluding strategic uses |ike enhanced/tertiary
recovery, maintenance -- you know, restinulation, et
cetera, could be considered -- would be considered
specul ati ve.

MR. SUAZO. Very good. And in the

Interest of tinme, we're going to skip to slide 33.
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Let's tal k about your major concerns with these
t enporary abandonnment proposals by the applicants.
Can you pl ease discuss that slide for the Commi ssion?

MR. MCGOVWEN: Well, you've got a -- a
mandat ory reapplication for expired tenporary
abandonnent wells, and that could be interpreted as
requiring i nmedi ate P&A of hundreds of wells.

You're creating hard cutoffs for
t emporary abandonnment eligibility that | think, based
on ny experience doing this kind of devel opnent work
and -- and using marginal wells, is shortsighted.

| think it unnecessarily expands
I ntervention rights a little bit. | think that could
be -- it just could create a real difficult process
for an operator, and they nmay just choose not to do
it. So strict inplenmentation schedule for -- for al
well types is also an issue.

MR. SUAZO. Very good. Now, let's nove
on to your next slide. Wat are your concerns wth
requiring a beneficial use denonstration as a
condition for approval of the extension of tenporary
abandonnent ?

MR. MCGOVEN: Well, as I've tried to

explain a little bit, is that the -- the idea that --
and |'ve heard sone of the testinony that -- and |
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t hink they use some of nmy words against ne here, but

| -- | said that well operators keep track of their
producti on, and they nonitor the production, and they
have wel |l | ogs.

But that's a | ong way from proving up a
new devel opnent approach where you use sonme sort of an
i nnovative technol ogy or an innovative approach that
hasn't been tried before, necessarily, in that area or
I n that particular rock.

So it's not -- we're not manufacturing
w dgets, and so it's not going to be that easy to just
gat her up your data and your well files and go, "I
know exactly what I'mgoing to do for the next five or
ten years with all these wells."

You -- you need to have data where you
do the projects; you' ve got engineering, geology, and
geophysi cs; you do the project. So you -- you have to
have rig availability; you have to have equi pnent, et
cetera. Then you end up having to execute.

You need nore than one year. You may
need three or four years to -- to get enough data to
know whet her you can actually pursue this over all
your target wells.

MR. SUAZO. Very good. Thank you.

Let's nove on to your next slide and tal k about the
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appl i cants' proposed changes to denonstrating
mechani cal integrity.

VWhat woul d the applicants add under the
new subparagraphs 4 and 5 to the existing section
25.14(A)? And | think that's listed on the right-hand
side of the screen.

MR. MCGOVEN: Well, they want to | eave
any isolation device used to test nechanical integrity
pursuant to subsection A of the section. They want it
to remain in place for the duration of the tenporary
abandonnent. And then they also want the operator to
performa caliper |log and a casing integrity |og.

MR. SUAZO. Ckay. And noving on to
your next slide, what are your concerns about these
new requirenents?

MR. MCGOVEN: Well, one of the biggest
problens that | have faced over the course of ny
career is that any time you run anything in the hole,
you're taking a risk of something getting stuck and
having a fishing job.

So the nore operations you have,

including wire line -- and | recently had to fish
10,000 feet of wire line out of a well; cost about $1
mllion. So every -- it -- it sounds sinple; "I'm

going to run a caliper log and a casing integrity
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| og. But you -- every tinme you go in the hole,
you're taking a risk of sonething going wong.

So other thing is -- is that what |
haven't seen, which would be very confusing, is, well,
what kind of caliper |og and what kind of casing
integrity log? And then what are the standards for
pass or fail?

If you're going to do this, then you'd
really need to understand; what does that nmean? |If
you use it as a tool to find a problem after you've
got a pressure leak, well, that's a | ot easier because
you know exactly where to go set the patches. So |'ve

had a | ot of experience with that |ately,

unfortunately.

Sol -- 1 think it's -- it's -- it
sounds good on paper that I'Il just run a caliper and
a casing integrity log and that sounds great. |'m not
sure why you're running both. [|'mnot sure why you

need to run that on every well.

If there was sone -- nore of a
engi neering first-principles approach where you would
deci de, okay; this particular well is older, has

corrosive fluids.

| nmean, we -- we know what Kkills these
wells, and we know what causes our probl ens. It's
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rust, basically, or your steel breaks down, and it's
cenent and -- and the -- and the -- you know, there's
a pace at which corrosion happens; right?

So you should be able to figure out a
way to do this with first principles and -- and naybe
cut down sone of the costs and -- and al so take care
of all your environnental risk.

MR. SUAZO And with all that in m nd,
what i s your recommendation on these nmechanica
integrity proposals fromthe applicants?

MR. MCGOVEN: | -- | think applying
t hose across the board is -- is probably not very
practical. It's going to be costly. You could put
t hat noney towards doi ng other things and -- such as
maybe plugging wells that need to be plugged.

So | think the -- the current rules
provide the authority to do what needs to be done. |If
you do the hydrostatic testing and you use that
standard, you definitely know whether you have casing
that's | eaking or not.

If you did sone sort of a risk-based
approach to this that used first principles of
engi neering to figure out when you needed to go to
that extra step, | think that's a -- a better idea,

better way to go.
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MR. SUAZO. Very good. Thank you, M.
McGowen. And since we kind of covered sone of the
other slides earlier today, let's nove on to slide 42
di scussi ng proposed changes to P&A requirenents.

Applicants propose to change the
timelines for when P&A obligations are triggered and
how t he changes would conflict with actual P&A
timelines. Can you explain that tineline from P&A
application to conpletion for the Conm ssi on?

MR. MCGOVWEN: Well, the steps are
application and approval -- you know, plugging,
operations, and duration.

So sonething that | have encountered is
you have to have the right rig for the job; you have
to have the right crew for the job; you have to have
the right materials. For deeper wells, you need
bi gger rigs. You can't always get those rigs; there's
conpetition for the rigs. You have weather to deal
with.

So you -- you've got the possible
delays in that section right there. And then you
have, of course, post-plugging cleanup and
recl amati on, which has to be done. And I fully
support everybody cleaning up their ness all the tine.

And then, of course, you've got to do final reporting.
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MR. SUAZO. And M. Arthur touched on
the difference in costs in his testinony between
vertical and horizontal wells. What are the
mechani cal P&A procedures for vertical wells, and how
do they differ from horizontal wells?

MR. MCGOVEN: Well, obviously, you want
to isolate your producing zones, and that really has
nore to do with protecting the reservoirs downhole for
future devel opnent. You want your casing shoes to be
sealed. And -- and the very nost inportant thing is
freshwat er protection.

M ni mum plug | ength and cenent quality;
those are -- those are set. Plug verification by
tagging or testing to make sure your cenent plugs set
up properly. And then, of course, top-of-cenent
behind pipe is a big deal. You -- you need to know
where you -- where your cenment is with the best
I nformati on you can get.

And, of course, surface plug set and
wel | head renoval

Now, horizontal wells; |'ve been
t hi nki ng about this question. There -- there is a
difference with horizontal wells, but it's not really
where you're setting the plugs. It probably has nore

to do with the deliverability of a horizontal well.
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I f you think about a vertical well
m ght slice 100 foot of pay, a horizontal well m ght
slice 10,000 foot of pay. So the anmpunt of reservoir
that could sit over tinme and build up pressure is --
Is a bit nore.

So if you set a bridge plug in there in
your -- when you're doing your -- your abandonnment
procedure, you want to make sure that it can hold --
hol d whatever is belowit.

And then you al so need to nake sure
t hat when you're -- when you're cenenting a horizontal
well, you have to -- you get that cenent to go all the
way down that 5- or 10-thousand-foot l|lateral in that
annulus in the lateral and then conme up the -- the
bill curve and up into the vertical.

So that would be the only difference, |
think; would be -- is making sure that those things
wer e done right.

MR. SUAZO. Ckay. And on your next
slide, under the current rule, there's three triggers
that trigger the legal obligation to T&A or
permanently P&A a well. How are those proposed to be
changed under applicants' proposal s?

MR. MCGOVEN: Well, under the existing

version, there's a 90-day conpliance w ndow and you

Page 260

Veritext Lega Solutions
Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com



© 00 N oo o b~ wWw N

O T N R R N T
o A~ W N P O © 00 N O 0o M W N +—, O

have three triggering events.

So under the new rul es, they've
shortened the action deadline from90 days to 30 days.
And they've nodified the requirenent to place the wel
I n approved tenporary abandonment within the
conpliance window to instead require the operator to
apply to do so within that 30-day tinefrane.

Sol'"'malittle baffled as to how 60
days is really going to nake a big difference over the
life of this -- of this well. You're -- you're trying
to plug it forever, ostensibly, and nmaybe it's been
produci ng for 20 years, but you're having to rush a
little bit here at the -- just to get this done and do
all the work you need to do.

MR. SUAZO. Sure. And on to your next
slide. Wth respect to the changes that you just
summari zed, they're mrrored in applicants' proposal
to edit 19.15.5.9B(2) of NMAC, which cross-references
that regul ation on when wells are to be properly
abandoned; is that correct?

MR. MCGOVEN: Yes.

MR. SUAZO  Okay.

MR. MCGOVNEN: Well, this would nean
that after 13 nonths with no production, that's 12

nmonths -- nonths idle plus a 30-day grace period, a
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wel | nust either be permanently abandoned or formally
put in TA status to remain |legally idled.

So that's -- that's mrrored in -- in
the WELC' s rel ated anendnent to 19.15.8.9D(3), which
woul d create a rebuttable presunption that a well is
out of conpliance with 19.15.25.8 after 13 nont hs of
i nactivity, which WELC woul d reduce fromthe 15-nonth
period currently in place.

MR. SUAZO. Very good. And on your
next slide, can you please explain what are the
current versus the proposed inactivity tinelines
bef ore an operator is legally obligated to T&A or
permanently P&A a wel | ?

MR. MCGOVEN: So under current law, a
wel |l that's been inactive for one year can avoid
pl uggi ng by going into approved tenporary abandonnment
status, which neans that -- that the nmechani cal
I ntegrity has been verified. And then approved
tenporary abandonnment status can be renewed repeatedly
in five-year increnments under the current rule.

So, as discussed, the -- the proposed
amendnments woul d shorten the two-year initial
t enporary abandonnment versus five if they -- if they
could prove future use at that tinme. And then

ext ensi ons of one-year increnents up to five years
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total idle tine.

And then, after that, it's -- it's a
mandat ed deci si on point.

MR. SUAZO. All right. Now, nobving on
to your next slide. What are the practical effects of

reduci ng the conpliance wi ndow from 90 to 30 days in

your Vi ew?

MR. MCGOWNEN:. Well, the thing |
would -- the thing | would be concerned about as an
operator is, as | talked out -- about a mnute ago, is

can | get the equipnent? Can | get the personnel |

need? |'ve got to do ny engineering planning as part
of that.

So, you know, the -- the extra 60 days
woul d be very handy to have. Now, that would -- I'm
not sure what that really gains you overall in the
overall programother than making it -- you're going
to -- you're going to push people.

A big thing I'"ve always tried to do is
to be extrenely environnmentally conpetent and to take
care of cleaning up everything. And then | also try
to make sure all ny people are safe, so -- and that's
challenging in the oil field.

So any tinme that you can go a little

bit slower and take your tinme and do your planning a
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little bit nore thoroughly, you're going to have nore
safety and you're going to have | ess chance of sone
sort of a problem

You can have -- in a plugging
oper ati on, people have | ost control of wells. So, you
know, it's -- it's not trivial just because the well
is old. And -- and there could even be extenuating
things |i ke sonebody's got a saltwater injection well
near you, and you have to deal with that.

So you do need to do your planning.
|"ve seen the results of people rushing and not doing
their homework, and it's not good.

MR. SUAZO. Al right. And on your
next slide, can you please discuss what the practical
effects of renoving the continuous requirenent from

that inactivity trigger?

MR. MCGOVEN: It just makes it -- it
makes it a bit harder. It's -- it's a -- a harder
cutoff and -- and doesn't give as nmuch flexibility to

t he operator.

MR. SUAZO. Okay. And also in the
interest of tinme, we're going to skip to slide 52, but
there are sone conparisons to other jurisdictions that
people can take a | ook at that's also in your

testi nony.
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Let's tal k about the risks and
potential inpacts, and let's finish up this tenporary
abandonnent proposal review with what you perceive as
the risks and inpacts of these proposed changes and
what they'I|l require of an operator to either TA or
permanently P&A a well .

MR. MCGOVEN: Well, one of the things
that | see is there's a -- this -- this program
this -- this approach is in sone ways the opposite of
what we see in Texas.

There's -- there's five different ways
to get incentives to actually reuse old wells in
Texas, and over -- over here, you're basically trying
to figure out a way to get rid of all the old wells.

And | understand the reasoning. |
understand wanting to take care of all the
envi ronmental issues, so -- but it does assune bad
faith on the part of the operators, and it -- it
di sregards legitimte reasons where you m ght be
trying to -- to execute a strategic plan that requires
data capture over a |onger period.

So it is creating -- if you're -- you
know, we had a | ot of nobney to spend because we were
private-equity backed, but | only had 20 enpl oyees, so

| would have to pull ny enployees off and put them on
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wor ki ng on managing all of this stuff on a whole bunch

of wells while the same tinme I'"'mtrying to maybe run a

drilling program
So that's a big data burden for -- for
an oil and gas conpany. They -- they usually aren't

overstaffed.
Exi sting rul es already ensure wells
only remain idle if the operator proves the well is

sound, bonded, and nonitored. So real -world factors

that conflict with or -- or conplicate the proposed
timeline or requirenents; |'ve tal ked about sone of
t hose.

You know, surface access issues; |'ve

had to deal with that. You know, bridges wash out.
You have to rebuild the bridge; you can't get any

equi pnmrent in there. Concurrent workload. So -- and
there's not an infinite anount of equi pnent and people
that want to work in the oil field, particularly in
certain tinmes of year.

MR. SUAZO. Very good. And did you
hear M. Enerick's testinony earlier today on
financi al assurances?

VMR. MCGOVEN: Yes.

MR. SUAZO:. So | think we covered that

sufficiently through his testinmony, so let's skip to
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your slide 59, and this is your analysis of
financi al assurance proposals from an oper at

per spective.

t he

i onal

Let's start with your assurance

di scussion, with how the $150, 000 across-t he-board

I ndi vi dual financial assurance requirenents

conpare to

actual P&A costs being secured. What is your opinion

on that?

MR. MCGOWEN: Well, the -- the data

that |'ve seen, and I did sonme of ny own analysis --

statistical analysis -- the 150 |ooks high to nme. So
| -- 1 think that's above -- above what the average
has been.

| suspect that it's related to a -- a
skewed data set because, frankly, the OCD did great --
did a great job of going and taking care of all their
worst -- a bunch of bad wells that had big probl ens
that were old. And the -- the woolly booger nonster,
of course, is corrosion; the well falls apart on you,
and then you have to go do a big fishing job.

So -- but going forward you m ght have

a different population. You should as you start to

elimnate those -- those really big problem

wells if

you tackle those first. So the wells in the future

shoul d have less tinme on the casing, |ess corrosion,
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better cenenting.

And really, the industry is doing a
better job in the nodern era than they were back in
the day. So | think a small mnority of extrenme cases
that were really deep or danamged.

And also | can see why there's a --
there's an issue where they' re saying, "Well, the
depth of the well doesn't matter." Well, that's
because the rust is happening shallow, so it's really
about the age of the well. That's where the -- the
casing's falling apart.

So once you get those wells out of the
way, you're going to have a different popul ation
entirely. So | -- | really think that if you were to
use the nedi an of an appropriate popul ation, you woul d
get a better number to work with.

MR. SUAZO. Very good. And so on your
next slide, what are the other key technical factors
that could be driving above-nornmal P&A costs?

MR. MCGOVEN: Well, well depth is
really just a matter of the nunber of plugs and -- and
m ght -- maybe sonething -- if you have to deal with
sone pressure or sonething. And then anmount of cenent
you punp and the nunmber of trips; right?

Well age and condition relates to
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the -- the facts about nmetallurgy; okay? So -- and
the -- and the quality of the nmetallurgy. And then,
of course, fluid type. |If you' ve got corrosive
fluids, if you mght -- you m ght have CO2, hydrogen
sul fide.

You know, these are all things that are
all known. This is all known science. So you should
be able to come up with a way of figuring out which
wells are the highest-risk wells based on their age,
the type of fluids they were producing, what's their
wat er cut .

| nmean, you know, as an engi neer, |
think I could come up with a way to do this, but
nobody has asked ne to do that.

So then, of course, you've got surface
and environnental factors. Am1l in a wetland? Am|
near a wetland or aml -- am /| near, you know,
navi gabl e waters? That woul d change what you're doing
t here al so.

MR. SUAZO. Sure. Let's skip to your
slide 62 because | think that gets to some of the
I ssues that were discussed earlier today a little bit
better. And that conpares the typical New Mexi co P&A
and reclamation costs.

What are the average costs to P&A wells
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I n New Mexico, and what are the determ native factors,
such as depth, for exanple?

MR. MCGOVNEN: Well, this is based on
the data that -- that |'ve seen, and there's -- there
are -- there's nore than one data set that's been
presented, and there's been nore than one -- one way
to try to calculate this.

But this -- this actually is alittle
closer to what | would expect from ny experience in
Texas. | haven't plugged any wells in New Mexico, but
t hese nunbers | ook nore reasonable to what |'ve
experi enced.

So, as you can see, shallow wells |ess

than 5,000 feet, and there are sone really shall ow

wells that you could plug with a -- a workover rig
that looks like it -- you could drill water wells
with,

And that's one thing to think about is
if 1"ve got a 10, 000-foot well, well, then |I've got a
much bigger rig with a nuch bigger day rate than if
|'ve got a 2,000-foot well that has a little, bitty

rig and a really small day rate. So that's why you

ki nd of see on this slide -- you see this difference
in -- in cost by depth.
Now, as | said, if you don't -- it's a
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mul tivariable equation. [It's -- it's -- but it's not
that conplex to understand. You should be able to
figure out a way to do a risk-based anal ysis based on
first principles of science.

MR. SUAZO. So going on to your next
slide. In your opinion, is a risk-based assessnent
li ke what is currently required under New Mexico's
current financial assurance regulations preferable to

a one-size-fits-all that is proposed by Applicants?

MR. MCGOVEN: | think a risk-based
systemwould -- would nore fairly all ocate where the
probl ems are and where the -- where the bonds have to

be made and the size of the bonds that have to be

made.

Sol -- 1 think that's -- you know,
personally, and that's -- I'mjust giving my opinion
here -- that would make nore sense to ne, and it woul d
make nore -- as an operator -- of -- of howto

approach the problem

And then, now, | -- | want to make sure
for the record and everybody knows that | think
everybody should clean up their mess. And -- and
nobody hates a -- a poor operator nore than | do.

| spent five years, actually; | had an

environnental consulting firm | did environnmental
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audits on 2,000 tank batteries, so |I've kind of seen
it all; okay? So -- and as -- and, really, because |
did that before | started ny oil conpanies, we were --
tried to be squeaky clean; okay? Everything. Air,
water, et cetera.

So |'m not saying that you don't need
bondi ng, and |I'm not saying that there's not roomfor
| nprovenent, but | do think you should take into
account the risk and first principles of engineering
when you're figuring out how to do this.

MR. SUAZO. Sure. All right. Well,
let's nove on to your slide 57 and get to your --
sorry -- 67, and get to your recommendati ons for the
Comm ssi on based upon this section of your testinony.

Can you pl ease review your bottomline
recommendati on regardi ng P&A and fi nanci al assurance
requi rements as proposed by the applicants?

MR. MCGOVEN: Well, if you're just
going to use an average, across-the-board, flat for
everything, the nunbers that | ran based on the data
that | have seen; the 150 was -- was very high.

Now, you know, what the program | ooks
li ke at the end of the day is up to -- to a bunch of
ot her fol ks who are the decision-makers in this

matter. But | think that nunber's a bit high if
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you're just trying to do an average.

There are a few atypical higher-risk
wells that are going to -- that are going to blow the
budget. Those ought to be taken into -- into account,
but you should be able to figure that out. You really
shoul d.

| mean, if you got -- if you tell ne
that |1've got a sour oil well with a 95-percent water
cut that was drilled in 1940, I'mgoing to tell you
that that's -- that well's probably going to have sone
problens. That's not the sane as the well that Exxon
drilled, you know, a few years ago.

So that's -- that's ny thought --

t hought; would be if -- if you could figure out a way
to do that, | don't -- | don't think it would add that
much complexity. | think there's a way that you could

set criteria where it could be risk-based.

So the one-size-fits-all is unfairly
penal i zing fol ks that have done a great job with
their -- with their well construction and -- and
design. So that's -- that's, sort of, ny overall
t heme about that.

MR. SUAZO. Very good. And let's nove
on to your next slide, slide 69, discussing the risks

you see if the Conmm ssion does decide to adopt the
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changes as proposed. How are the risks you perceive
in the proposal, in your mnd, going to vary between
the smaller and | arger operators?

MR. MCGOWEN: Well, as -- as I've tried
to understand the | anguage and how all these -- these
di fferent changes and nonencl ature and the rules
i nteract with each other, | see sone possibilities
t hat you could end up accidentally -- not at -- not --
you know, not on purpose, but accidentally driving
sone guys into bankruptcy that have a whol e bunch of
wells, and then they're just going to wal k away and
the State would be stuck with those.

So that would be a really unfortunate

outcone that's, obviously, not what everybody wants.

So |l -- | think, thinking this through,
trying to sinulate what the -- the actual outcone
could be, it's -- when | read these regulations, it's

| i ke a conmputer program |If | change one thing over
here, it inpacts sonething over there.

| -- I think it needs nore study to
figure out what the -- what the unintended
consequences m ght be.

MR. SUAZO. Very good.

Madam Hearing O ficer, that conpletes

this section. | suggest that we maybe pick up the
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next section of the direct tonorrow dealing with

mar gi nal
THE

Thanks so much for

MR. SUAZO. Thank you.
THE HEARI NG EXAM NER: Thank you, M.
Mc Gowen.

MR. MCGOVEN: Thank you.
THE HEARI NG EXAM NER:  Nine o' cl ock.
(Wher eupon, at 4:59 p.m, the
proceedi ng was concl uded.)
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|, GERALD ARAGON, the officer before whom
the foregoi ng proceedi ngs were taken, do hereby
certify that any witness(es) in the foregoing
proceedi ngs, prior to testifying, were duly sworn;
t hat the proceedi ngs were recorded by ne and
thereafter reduced to typewiting by a qualified
transcriptionist; that said digital audio recording of
said proceedings are a true and accurate record to the
best of ny know edge, skills, and ability; that | am
neither counsel for, related to, nor enployed by any
of the parties to the action in which this was taken;
and, further, that | amnot a relative or enployee of
any counsel or attorney enployed by the parties

hereto, nor financially or otherwise interested in the
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GERALD ARAGON

outcone of this action.

Notary Public in and for the

State of New Mexico
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|, PAULA GEWERTZ, do hereby certify that
this transcript was prepared fromthe digital audio
recordi ng of the foregoing proceedi ng, that said
transcript is a true and accurate record of the
proceedi ngs to the best of ny know edge, skills, and
ability; that I am neither counsel for, related to,
nor enployed by any of the parties to the action in
which this was taken; and, further, that | amnot a
relative or enployee of any counsel or attorney
enpl oyed by the parties hereto, nor financially or

otherwise interested in the outcone of this action.
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