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(On the record at 9:00 a.m)
TRANSCRI PT OF PROCEEDI NGS
HEARI NG OFFI CER ORTH: Good norning. M
name is Felicia Oth, hearing officer appointed by
the G| Conservation Conm ssion to conduct a hearing
on OCC 24683 relating to well plugging and financi al
assur ance.

We are on day 11 of the hearing and have
reached anot her public coment session. | don't
believe | see anyone in the roomhere to offer public
comrent, but | believe we have several folks online.

Here in the room we have Conm Sssi oner
Anmpomah and Conmi ssioner Bloom The Chair is online,
Chair Chang is online.

So let's see, Sheila, who are we going
to pull up first? This is Karen Kil patri ck.

Just a couple of things about public
comment. | will ask you to spell your first and | ast
name for the transcript. | will ask you, pursuant to
Commi ssion rules, to swear or affirmto tell the
truth.

And | will ask you to keep your comments
to three mnutes. 1In the event you have a | ot nore
to say, please submt your public comment and rating

to the Conm ssion adm nistrator, Sheila Apodaca.
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Ms. Kilpatrick, can you unnute
your sel f.

MS. KILPATRICK: MW nane is Karen
Kilpatrick. It's K-A-R-E-N, K-I-L-P-A-T-R-1-C-K

HEARI NG OFFI CER ORTH: Thank you. Do you
swear or affirmto tell the truth?

MS. KILPATRICK: Yes, ma'am | do.

HEARI NG OFFI CER ORTH: |'Il start your tine.

MS. KILPATRI CK: Thank you for your tine
today. | was born in Gallup while ny father was
working at the Prewitt refinery in 1954. 1In 1956, ny
father took a job at the Conoco refinery in Artesia
just before | turned two years old. He worked there
in the lab for 25 years before his health forced him
to retire.

My ol der brother went to work there
shortly after ny father's retirement and worked in
the lab for 40 years before he retired. This brother
al so worked in a jewelry store or owned one from 1966
until he closed it and retired in 2011.

My younger brother graduated hi gh school
in 1977 and started at the refinery a year afterwards
as a pot nechanic. He worked his way up to nmanagi ng
the asphalt plant. He was laid off after 32 years of

wor k when he was 61 or 62 years ol d.
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| have spent 60 years in Artesia with
ten years in Texas and Virginia at different tines.
Most of the tinme, Artesia is self-sustainable, but
there is a lot that would make it better. CQur
bi ggest and ol dest oil drilling conpany, Yates
Drilling and Production Conmpany, sold out to ECG a
few years back. EOG went through a reorgani zation
and noved their offices fromhere to Mdl and, Texas.

We have the largest oil pool under our
county that we cannot access due to drilling
regul ations already on the books. Wy try to place
nore on conpani es that would | eave the state? There
are too many regulations on the state and federal
| ands where drilling could be done and was done in
t he past.

The new proposed regul ati ons may cause
the conpanies currently doi ng business in Eddy and
Lea County to withdraw. This could |Iessen the influx
of oil and gas noney. This would mean | ess funds for
school s.

| would really recomend the Conm ssion
to vote these new proposals down. Thank you very
much for your time and listening to ne.

HEARI NG OFFI CER ORTH: Sheila, who do we

have next?
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Andrew Kl ooster, can you unnute

yoursel f?

MR. KLOOSTER: Can you hear ne all right?

HEARI NG OFFI CER ORTH: Yes. Thank you. |If
you woul d spell your first and | ast nane.

MR. KLOOSTER: Perfect. Thank you. M nane
I s Andrew Kl oost er. Ilt'"s AAN-D-R-E-W
K-L-O O S-T-E-R

HEARI NG OFFI CER ORTH: Do swear or affirmto
tell the truth?

MR. KLOOSTER: | do.
HEARI NG OFFI CER ORTH: |I'Il1l start your tine.
MR. KLOOSTER: Thank you. | amthe Col orado

field advocate and an optical gas imging
t her nographer with Earthworks, and |I'm thankful for
the opportunity today to | end nmy voice in support of
stronger bondi ng and cl eanup rul es.

For over ten years, Earthworks has
depl oyed optical gas imagi ng caneras here in
New Mexico and in other states, both nationally and
I nternationally, to docunent em ssions from
facilities throughout the oil and gas supply chain
and at each stage in the |lifecycle of an oil and gas
wel | path.

We have used this experience to advocate
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for new rules and regulations to mtigate em ssions
fromfacilities that pose a risk to public health and
the environment. | personally served as a
t her nographer for Earthworks for the past five years,
and in those five years | have conducted over 2,000
surveys of roughly a thousand different oil and gas
facilities throughout the Muntain West, including
Col orado, |daho, Montana, Utah, and here in
New Mexico in the San Juan Basin.

|"ve made nultiple trips to San Juan and
Rio Arriba counties, and what |'ve observed at
margi nal wells in New Mexico is not surprisingly, but
unfortunately, no different than what |'ve observed
at simlar wells in Colorado or el sewhere.

Let ne el aborate on that point. When
you spend as nuch tinme as | have | ooking at
| ow- produci ng and abandoned wells with an optical gas
i magi ng canera, you will likely observe over and over
again enmi ssions fromloose fittings and val ves,
cracked or unseal ed stuffing boxes, broken gauges and
controllers, inmproperly maintai ned storage tanks,
mal functioning flares and separators, and even as in
the case of a facility in San Juan County a few years
back, em ssions wafting directly out of the ground

itself due to a cracked flowine on a well pad.
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These em ssions are not just a sign of
agi ng and perhaps in sonme instances poorly mintained
equi pnment, they pose a threat to public health and
the environment. | worked with a rural community
here in Col orado where the em ssions fromjust a
single | eaking tank battery on a | ow produci ng well
pad made nultiple people from various househol ds sick
wi th nausea and headaches and potentially exposed

themto a particularly dangerous pollutant, hydrogen

sul fide.

Now t hat well pad is shut down, but the
public will be footing the bill to clean up the ness
because the operator was, for all intents and

pur poses, financially insolvent |ong before their
equi pnent started | eaking and inpacting public
heal t h.

This shoul d never happen. The public,
particularly those who nmay have already suffered
negati ve consequences from nearby oil and gas
facilities, should never have to pay to clean up a
mess they did not create, a ness that they may have
already had to pay for in the formof bills for
doctor's visits, |laboratory tests, or air purifiers.

This really is a very compn-sense

proposition. The operators that drill the wells and
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make a profit fromthe wells, should pay the cost to
clean up those wells after their productive life
cycl e has ended.

New Mexi cans have lived on and cared for
this land for centuries. To honor that |egacy, the
state nust adopt rules that ensure that New Mexico's
peopl e and | and do not pay the price for a nmess they
did not create. Thank you.

HEARI NG OFFI CER ORTH: Thank you,

M. Kl ooster.

Next we have Matt Strickler.

M. Strickler, can you unnute yourself?

MR. STRI CKLER:  Yes.

HEARI NG OFFI CER ORTH: Hello. Wuld you
spell your first and | ast nanme, please?

MR. STRICKLER: Yes. W nane is Matt
Strickler. Matt, MA-T-T, Strickler,
ST-RI-CGK-L-E-R

HEARI NG OFFI CER ORTH: Do you swear or
affirmto tell the truth?

MR. STRI CKLER:  Yes.

HEARI NG OFFI CER ORTH: Thank you. 11
start your tine.

MR, STRICKLER: Hello. M nane is Matt

Strickler. I'ma native New Mexican and a graduate
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of Farm ngton Hi gh School. | chose a degree and
career in the energy sector and have over 20-plus
years experience in the industry.

The start of my energy career began in
Texas and expanded to work in Col orado, Gkl ahons,

New Mexico, and internationally. | chose to return
to the state in 2011 and hope to remain in

New Mexico. M famly and | love the climate and the
people here in Northwest New Mexico. | would very
much like to remain optimstic about our famly and
future generations having a life here.

Unfortunately, over the |last 14 years,
|'ve seen ny focus shift from 100 percent progress in
I nvestments based in New Mexico to a de mnims
amount of consideration in newinvestnments in
New Mexico. Aside from | egacy assets in New Mexico,
we have turned alnost all of our efforts to
i nvestments in Okl ahoma and Texas. The regul atory
and energy policy environnent in New Mexico has been
the primary reason for our shift outside of the state
as risk and returns are rarely conpetitive.

| do not believe ny experience is

uni que, as policynmakers have taken an increasingly

hosti|l e approach to small independent producers in
favor of |arge corporate interests. | am concerned
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that as the shale production, particularly in the
sout heastern New Mexi co peaks, the budget |evel of
Santa Fe has increased since the pandem c and w ||
eventually lead to a cascade of insolvencies for the
smal | producers in the state in favor of the |arger
oil and gas interests.

Policy nmeasures |ike the proposed
mar gi nal well bonding will |ead to a cascade of
I nsol vencies if energy prices ever take a downturn.
And | strongly urge the rul emaki ng bodies to stress
test these nmeasures before triggering a cascade of
liabilities to the State of New Mexico as they take
sol vent conpanies and drive theminto insol vency.

| thank you for your tinme and
consideration and | hope this commttee nmakes the
ri ght deci sion.

HEARI NG OFFI CER ORTH:  Thank you,
M. Strickler.

If you' re on the platformand would |ike
to offer comment, please raise your virtual hand. |If
you have dialed in using a tel ephone, you can press
star 5 to raise your hand. |s there anyone el se at
all who would like to offer comment at this tine?

The next opportunity for public comrent

will be this afternoon at 4:00 p.m And during that
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comment session, there will be avail abl e an

I nterpreter between English and Spani sh, Spani sh and

Engl i sh.

Al right. |f there's no one el se, we
wll return to the technical case.

Thank you, M. Cloutier, for sending an
updated lineup this weekend. Are we still on that
pat h?

MR. CLOUTIER: Yes, Madam Hearing O ficer.

| were uncertain when M. G lstrap is available this

norni ng before noon. If he is, and we're done, we
can put himon. |If not, he's ready to go at 1:00.
M. Ezzell will be here to follow up on

that. And we are well on our way unless,
M. Tremaine and M. Hall try and ask nore questions
than they're entitled to, to finish on Tuesday.

HEARI NG OFFI CER ORTH:  Okay.

MR. CLOUTIER: | am obviously just teasing,
since M. Tremaine's smling. And M. Hall may be
gl aring.

HEARI NG OFFI CER ORTH: Thank you very nuch,
M. Cloutier.

MR. CLOUTIER: And then we will have the two
W t nesses avail abl e on Thursday, as outlined in ny

e-mail to you and all counsel.
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HEARI NG OFFI CER ORTH: All right. So we may
have Comm ssi oner Anmponmah and others -- we may have a
break, if you will, between today and Thursday or
tonmorrow and Thursday due to witness availability.

MR. CLOUTIER: | think we're just going to
convene versus Mcrosoft Teans. Conmi ssioner
Ampomah's, the hearing officer's reference. But |
have one w tness who is out of the country until
soneti me tonorrow afternoon; another w tness who's
not avail abl e today, but is available tonorrow.

Since they're both avail abl e Thursday
nmorni ng after conferring with the hearing officer and
counsel, we thought it m ght be best if we just
reconvene for those two witnesses virtually on
Thur sday nor ni ng.

HEARI NG OFFI CER ORTH: It's sonmething that's
i n di scussion, but we don't have that discussion
official yet.

MR. CLOUTIER: Yes.

HEARI NG OFFI CER ORTH: Comm ssi oner Anpomah.

COW SSI ONER AMPOMAH:  Yeah, so if | can
know the tinme, because |'ve already booked ny hot el
and | need to know that, and if | need to go back
home or not.

HEARI NG OFFI CER ORTH: Ckay. Thank you.
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MR. CLOUTI ER: Thank you.

HEARI NG OFFI CER ORTH:  Conmi ssi oner Bl oom

COWM SSI ONER BLOOM  That woul d certainly
work for me. I'mglad you're discussing this with

respect to Thursday. And just to note, tonorrow I

will not be able to be in Santa Fe, but | wll
participate virtually. | don't think I'll mss any
portion of the neeting, but I'll be virtual tonorrow.

HEARI NG OFFI CER ORTH: Thank you.

M. Wnchester, would you join us up
here at the front, please. Thank you. |[If you would
spell your first and | ast nanme, please.

THE WTNESS: All right. |Is that better?
Jim W nchester, last name is WI-NCHE-ST-E-R
HEARI NG OFFI CER ORTH: Thank you. Do you
swear or affirmto tell the truth?
THE W TNESS: | do.
HEARI NG OFFI CER ORTH: Thank you. Go ahead,
M. Cloutier.
JI M W NCHESTER,
having first been duly sworn, testified as follows:
DI RECT EXAM NATI ON
BY MR. CLOUTI ER:
Q M. Wnchester, good norning. Wuld you

pl ease introduce yourself to the Comm ssion?
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A. Certainly. Good norning. Jim Wnchester,
director of the Independent Petrol eum Associ ation of
New Mexi co. We're a volunteer trade association, oi
and gas producers who expl ore and produce E&P oil and
gas in New Mexico. And we're nmade up of predom nantly
t hose i ndependent producers, along with busi nesses and
pr of essi ons who support those producers.

Q Thank you. Have you been in attendance in
person or virtually throughout these proceedi ngs?

A. On and off. [|'ve been in the roomfor sone
parts of the proceeding. |1've also been |listening on
the virtual platform And at tinmes |'ve been able to
catch up a little bit on the departnment's YouTube
channel. | have certainly not caught up on
everything. And sonetinmes when | was listening, | was
multitasking. So |'mnot sure that |'ve caught
ever yt hi ng.

Q Okay, thank you. And you submtted direct
and rebuttal testinony in these proceedi ngs,

M. Wnchester?

A. Yes, that's correct.

Q Do you have any corrections or
clarifications to the testinony you submtted?

A. Yes. Thank you. Based on what occurred in

t he proceeding, | do have a couple of clarifications.
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First, in nmy rebuttal, | testified
concerning reaction fromnultiple nmenbers of ny
association to a formthat was issued by the Division
I n August or Septenber that interpreted as
I npl enenting -- as though this rul emaki ng had been
adapt ed.

My testinmony fromthe nenbers at the
time was truthful. M clarification is that after
M. Hall questioned an earlier witness, and |
apol ogi ze, | don't renmenber who that was, | discussed
M. Hall's questions with nmenbers, and I wish to
clarify that | think the initial form s reactions was
m spl aced.

Q Anything el se?

A. Yes. | spent a lot of time in ny direct
testi nony tal king about what was and what was not
represented by the master orphaned well spreadsheet.
Again, | do not think what | testified to in direct is
| naccurate, however, in listening to the applicants
and to the Division, | do not think that they are
trying to use each entry on that spreadsheet as the
scope of the current orphan well issue in New Mexico,
which is sonething that | heard prior to the hearing.

Since both the Division and the

applicants seemto be using the nunber of roughly 700
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for the nunber of orphaned wells that the Division has
the responsibility to plug, | think it's a nunmber that
is roughly accurate. So |I don't think that mny
testi nony about the spreadsheet has nuch rel evance.

| PANM agrees with the applicants and the
Di vi si on about the scope of the current orphan wel
problem And to be clear, |IPANM agrees that it is a
probl em t hat does need a sol ution.

MR. CLOUTIER. W th that, Madam Hearing
O ficer, |I'D nove the adm ssion of M. Wnchester's
direct and rebuttal testinony as denonstrative | PANM
Exhi bits 10 through 13, 27, 28, 40, 43, 44 and 46
t hrough 583.

HEARI NG OFFI CER ORTH: I'Ill pause for a
noment in the event there are objections. Those
exhibits are adm tted.

(Adm tted: | PANM W nchester Direct
and Rebuttal Exhibits 10 through 13,
27, 28, 40, 43, 44 and 46 through 53.)
BY MR. CLOUTI ER
Q You've already touched on this,
M. Wnchester, but would you describe your role in
the oil and gas industry?
A. Yes, certainly. | am as | nentioned,

executive director of | PANM again, a trade
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associ ation. And as a trade association, | do a

number of adm nistrative functions, everything from

preparing a budget, nmenbership trainings, industry

events, conmuni cations, general operations, staff,

I ncluding nyself, and a part-tine operati ons nmanager.
My primary duty, though, in this role,

is toreally listen to ny board and the nenbershi p and

communi cate their collective views to the | egislature,

to the general public, and today to this Conm ssion.

Q Do you hold yourself out as an expert in
things |i ke day-to-day oil and gas operations, running
an oil and gas conpany, or inplenenting the
regul ations that affect oil and gas conpani es.

A. Not at all. | did work here at EMNRD and
NVED from 2011 to 2015. In ny role with those
departnments, | |earned about sone of the issues at the
time fromthe regul atory perspective. But safe to say
" m not an expert in those regulatory issues.

" malso not a lawer. | know that
non-|l awyers can contribute to drafting and
I nterpreting regulations, but | don't hold nyself as
having a skill in that area.

In ny role at 1 PANM | | earn things
every day from menbers about the industry and their

conpani es. But |'ve never been active or enployed
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directly for an oil and gas conpany.

So | guess that's a long way of saying
that | have sone know edge about a nunber of industry
matters, but not always in any great depth.

Q Please explain to the Comm ssion the purpose
of your testinony here today.

A. Yeah, there's three things. First, we have
a nunber of nenbers who vol unteered and even asked to
tell the Comm ssion about their conpany and how t hey
woul d be affected by the rulemaking. |In fact, sone of
those nmenbers initially submtted witten testinony,
but we have now submtted their comments in witing,
as you and Ms. Tripp thought it best to pare down our
presentation. | do think that those individua
menmbers have and wi |l provide val uabl e insight.

However, there are other nenbers that we
represent that don't want to be in the linmelight,
which is certainly understandable. So in nmy capacity
as their representative, where | heard sone basic
concerns nultiple tinmes, I'mhere to tell the
Comm ssi on about those concerns. So that's really ny
first purpose for being here and testifying.

Second, there were occasions in the
rul emaki ng where we thought the Conm ssion needed nore

I nformation fromindustry than the testifying
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operators could provide. So we did survey our
menmbers, and |'m presenting the results of those
surveys.

And then the third thing is, we have
been criticized for not engaging on this rul emaking.
And I'mhere to tell the Conm ssion as to why that is.

Q Let's nove to specific areas of your direct
testinony.

MR, CLOUTIER If we could nove to slide 3,
pl ease, M. Everhart.
BY MR. CLOUTI ER:

Q And there are changes to 19.15.5.9 proposed
by the applicant. The first is a change to A(4).
What's the purpose of your testinony today regarding
t hat issue?

A. Okay. Certainly, | think in general | PANM
menbers are concerned about two rul e changes sort of
related to what we're considering an operator in good
standing. So 19.15.5.9A(4), so based on the current
rule, the menber feedback that |'ve received is that
|'"mtold that the current regul ations allow an
operator to be maybe 1 or 2 percent out of conpliance
with the existing rule to plug. In other words, the
rule, as it's witten now, forces operators to plug,

but it's a rule that recognizes the reality that there
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may be sonme lag tinme between the need to plug in an
actual pluggi ng.

My understanding is that this has to do
w th any nunber of reasons, including but not |imted,
for exanple, like the availability of plugging crews,
service conpanies to plug within a certain tinme frane.

| think the concern with the new
19.15.5.4A(4), and | think that starts at slide 3 as
you nentioned, is what referring to as "the death

penalty,"” that the new proposal seens to elin nate any
tol erance for even being one well out of conpliance.
Now ny nmenbers read that as such, that

i f you are one day out of conpliance wth pluggi ng one
well, you're not eligible to operate any wells.

Q And there is a new provision suggested at
A(5) of that sanme rule. Can you tell the Conm ssion
what nenbers' concerns are?

A. Okay. So just to clarify, this is
19. 15.5. 9A(5), correct?

Q Correct.

A. So this, to ny understanding, adds that one
violation of the venting and flaring rule and the
operator is deenmed not in good standing. So | think

it's the sane deal where you're no longer eligible to

operate any of your wells.
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And in addition to that, ny nenbers have
brought to ne further concerns that by referencing
Part A of the venting and flaring rule, even
perm ssi ble venting and flaring under Subparts B, C,
and D of that rule is not allowed. And again, | want
to enphasize this is how it reads to our operators.

Q And could you articulate the concerns that
you' ve been told about that operators have expressed
to you about these two changes?

A. Ckay, sure. There's three things. First,
if we go back, you and I, M. Cloutier, participated
for IPANMin a civil penalties rulemking a couple
years ago. And we heard a nunber of tines that the
OCD has a tool box, various tools at its disposal, when
it finds an operator in non-conpliance. This includes
the civil penalty matrix, that waste factors and
circunstances to cone up with appropriate penalty.

But here, there's no such discretion or penalty matrix
avai lable. | think that's why it's been dubbed the
death penalty, one strike and you' re out.

Second, and | think it needs to be asked
both for the stated m ssion of the G| Conservation
Comm ssion and the Division in ternms of preventing
resource waste and for the public, howis it good for

the state to withdraw an operator's ability to

Page 25

Veritext Lega Solutions

Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com




© 00 N oo o b~ wWw N

O T N R R N T
o A~ W N P O © 00 N O 0o M W N +—, O

operate, say, you know, an additional hundred wells
for one violation of one well.

Third, and this is really a central
t heme here throughout the rule, and this is the
thinking, if the collective goal of these rules is to
prevent orphan wells under this one strike and you're
out provision, the proposed rule effectively orphans a
| ot of wells.

Q Thank you, M. Wnchester.

The next area of your testinony | want
to tal k about is concerns you expressed on the issue
of bondi ng. Can you tell us, on an overall basis,
what the concern is that | PANM had with it?

A. Ckay. Thanks. And | think this is a slide

7. Addi ng the new bonding requirenents is effectively
a sl edgehamrer. And that gets to what |'m bringing up
here and show ng here on the slides noving forward.

In my direct wwitten testinony, |
testified that how bonding has historically been
i neffective in New Mexico. And this is supported in
slide 7 by the nost recent seven annual reclamtion
reports showi ng that bonds were only drawn on to --
total two in the past seven years, amounting to |ess
t han $250, 000 after plugging 193 wells.

Now, this is upsetting to | PANM nenbers
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first because the Division is asking for essentially a
600 percent increase for their individual bond, with
no bl anket option. And |I'm not sure that any industry
could survive a sudden 600 percent cost inits
hol di ngs.

And the industry is being asked this,
when the state collects virtually none or very little
of his existing bonds. [It's just not good policy or
practice, as it's been relayed to ne.

And | think to sort of put a circle on
this one, this was asked back in June at the LFC
nmeeting, legislative finance commttee neeting, in
Taos. Assistant Deputy Secretary Sheldon testified in
front of the legislative finance commttee that this
is the equivalent of that "The juice is, is not worth
t he squeeze."” Should | go on?

| nmean, |'ve noticed since then that
there's been a slight change of approach, again, at
the June LFC hearing, when that reference was made.
You know, there was bipartisan pushback. And | know
that | brought that up as a concern in ny witten
testinony subm tted on August 8th.

Now, in this rulemaking, | found out for
the first tinme that in the last half of August, the

OCD nmade bond demands of three of the | argest
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of fenders on its orphan well |ist. And whether the
timng suggests OCD got the nessage, it really doesn't
matter. We just want to be on the record now as
saying that we're glad to see that the Division is

doi ng this.

But the argunent remmins, the bonding
systemright now offers us no evidence that it
protects the taxpayer. And our nenbers who are com ng
forward in this hearing are denonstrating that bonds
only succeed in creating hardships for the good
operators and, therefore, really risk increasing
or phaned wel | s.

Q Thank you, M. Wnchester.

|"d like to nove to your testinony
concerning Exhibits 17 and 23. | think that's around
slide 18 or so. These are two of the Division's
exhibits. They're Exhibits 17 and 23. Tell the
Comm ssi on what you did at a high Ievel.

A. Sure. So | want to first give sone context
related to this. [It's come up before in this
rul emaki ng but nost operators plug their wells. The
Di vi sion or sonebody else may wi sh that sonme of these
wel | s get plugged sooner and there may be
di sagreenents about when wells need plugging, but I

want to make it clear good operators take care of
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busi ness, including the plugging of wells and
reclaimng of property.

Now Exhibit 17, it's been clarified as
|"ve been told, and it seens |ike the Division and the
applicants agree, that there are a nunber of wells on
t he spreadsheet that have been plugged.

Exhibit 23 is one of the TA wel
exhibits submtted by the Division.

Q So in addition to having tal ked about the
number of wells that have already been plugged, does
your testinony on these exhibits have any ot her
rel evance to the Conm ssion in your m nd?

A. Ckay, sure. A couple of things. First, on
Exhibit 17, when we analyze it, as we do on slide 8, |
believe that's our slide, but correct ne if I'm
wrong - -

Q It's not on there?

A. -- it denonstrates that the popul ation of
t hose orphan wells is concentrated into a smaller
number of operators; ten, to be exact.

And again, on that slide 8, this shows
that the problemin scope is involved in ten operators
t hat account for 75 percent of the total orphan wells.

Second, and nost inportant, if we | ook

at Exhibit 23, that is the basis, to ny understanding,
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of at least a good chunk of |egislative finance
commttee' s concerns about another 4,300 wells being
orphaned in addition to the 700 unplugged. | think

t here ought to be real doubt as to whether these wells
unfortunately will ever get bonded.

Q Let's look at the next slide, please, and
then the next one after that.

A. That's slide 22, | think.

Q Tell us what's depicted here. This is taken
fromyour testinony?

A. Okay, this is the nunber that we did and ran
based on Exhibit 23, and you can see it again on page
22 of the slides. As you can see there, it indicates
t hat al nost 40 percent of the wells in Exhibit 23, the
TA |list, are concentrated into ten operators.

Based on the well count of those
operators in Exhibit 23, we've cal cul ated the anmount
of their extra bond under the new rule proposals. And
under notes, there is publicly avail able infornmation
about those operators which we've conpil ed.

And if | may, | want to briefly walk
t hrough that Iist.

MR. CLOUTIER: |If we could go to the next
slide, please, slide 22.

A. Yeah, back to slide 22. I1'mgoing to
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briefly wal k through this list just to illustrate
sonet hi ng.

First you know we | ook at the top.
There's Ridgeway in Arizona. It has 287 wells, it's
under a conpliance order. And the question | ask is
and what nenbers have asked ne: Do we think that the
state will cone up with $43 mllion in extra bonding.

The next one, Acacia Operating, |
believe it's pronounced, it has 231 wells in
Exhibit 23. Only one well shows up on the orphaned
wel | spreadsheet, Exhibit 17. But essentially, under
t he new bonding, they will owe an extra $34 mllion.
And | think we are pretty uncertain regarding their
bondi ng capacity.

The next one LLJ Ventures shows 149
or phaned, and |I think we can conclude it's very
unlikely that they will be able to post $40 mllion in
bonds.

LH Operating has 131 wells, but recently
sold to EON Resources, and they are planni ng secondary
recovery through waterflooding. So that's
substanti al .

Q Excuse ne. Let ne interrupt. Do you know
that personally or was that the result of sone other

I nformation that was provided to you?
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A. No, | do not know that personally. But that
is information that is publicly available, to ny
under st andi ng.

OCkay. Dom nion Production hol ds vari ous
conpliance orders, but with those -- regarding
conpliance orders on financial assurance violations, |
think it's obvious that they will not neet the new
bondi ng requirenments. So that's another $18 m | 1li on.

Cano Petro we know very well filed for
bankruptcy, they're gone. So we know there's an
additional 17 mllion in bonding conm ng there.

Hlcorpis on this list. And as we
know, they have submtted information to the
Comm ssion. They have a very robust well program
They are successfully reworking wells, and that's
transformed old wells into individual success stories.
So they're responsible. They're actively plugging
wells. They should be considered |low risk and yet,
this rule would cost them $15 million of bonding,
whi ch doesn't make sense because their pluggi ng and
repurposing track record is there.

They are concerned, however, that, you
know, their ability to continue to grow through
acquisitions in their business nodel is under

tremendous threat with the uncertainty of the OCD
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authority to reject acquisitions. So they're out
there like that and they're not al one.

" m noving on. The snaller operators,
like OEM they'll be asked to increase bonding, $13
mllion. | think it's unlikely given their portfolio.

Enpire, Maverick, they're each being
asked to increase 12, $11 mllion respectively.
They're | ess known, but with uncertain bonding
capacity.

And then at the bottom Northern Pacific
has 65 wells on the inactive list and 83 wells on the
or phaned wel | spreadsheet.

So overall, | think the pattern we see
here is that nost of these operators, outside of
Hi | corp, on the orphaned well list |lack the financi al
ability to provide bonds.

Q Thank you. Did nenbers and you notice
anyt hi ng el se about the popul ation of Exhibit 23?

MR. CLOUTIER: Next slide, please.

A. Yeah, we noticed that there were other
operators on 23, Exhibit 23, who we woul d describe as
probl em operators, again, publicly avail able
i nformation, that suggests they are no | onger capable
of pluggi ng or bondi ng.

| think this is slide 25, is that
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correct?

Q That's one.

A. Okay. Slide 25, that is a list that we've
conpi |l ed of those operators.

Q And what's over there in the notes, just for
a summary? | don't think we need to wal k through it.

A. Yeah, | think what we're showi ng here is
we're identifying the operators, we're show ng how
many wells we counted in Exhibit 23 for that operator.
Then we multiplied that nunber by 150,000, and then
that summarizes the informati on based on what we knew
about that operator.

Now, this is a technicality I want to
make clear. Exhibit 23 itself was presented as a PDF.
It was not in Excel format. So you can't do a direct
conversion of the data we're sorting through on a PDF
as you could on an Excel. So we manual ly counted
entries for each operator. And it's possible that our
counts were a little off.

But they are as close to be expected,
you know, when you're | ooking down at a PDF docunent
li ke that. So point being is that they may be
slightly off, but they're represented to nmake the same
poi nt .

Q Could you summarize for the Conmm ssi on what
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you and nenbership would |Ii ke the Comm ssion to
under st and about the anal ysis done on 17 and 23, OCD
Exhibits 17 and 23?

A. So on 26, that shows the summary, sane as,
you know, our previous analysis. You know, we've
identified a total of 19 conpanies that are going to
be asked to conme up with a conbined quarter billion
dollars of bonding. And the information is clear that
t he capacity is sinmply not there.

But here's what we do know. The
conpani es not showing up on this list, they're overal
responsi ble. Their track record is such that they are
not in a risky category because they plug their wells.
And yet in this rule, it will saddle them the good
operators, with excessive bonding costs. And | think
this is the fundanmental argument with this bonding
rul e proposal.

| mean, in the m nds of the nmenbers who
|"ve talked to, it's clearly and unfairly putting an
enor nous burden on good actors. And that is going to
be, you know, essentially 600 percent bondi ng
I ncreases per well thrust upon these |ess risky
oper at or s.

| think the conclusion based on the

perspective of our nenbers, is that with this rule,
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the Division risks creating nore orphan wells now from
good conpanies. But the problemthat this rule is
supposed to be fixing is orphan wells.

Q You've nentioned that 600 percent figure a
couple of tinmes. |Is that going to be the cost for
every operator?

A. Well, depending on the scope of the rule.
And | believe there's a threshold analysis related to
margi nal wells that's being tal ked about or proposed.
If that threshold is what falls under those nargi nal
wells, then all those marginal wells will be bonded at
150, 000, which is a 600 percent increase fromthe
25,000 that is on the rule now And | hope | state
that correctly, but it's a little confusing.

Q It's a nunber that you' ve derived from
listening to menbers overall, correct?

A. Yes, correct.

MR. CLOUTIER: Madam Hearing O ficer, that
concludes the direct testinmony of M. Wnchester, and
we'd like to nove to his rebuttal.

HEARI NG OFFI CER ORTH: Thank you.

BY MR, CLOUTI ER:

Q First slide of the rebuttal will be --

A 277

Q Yes, sir. So OCD enpl oyee M. Justin
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Winkle submtted witten testi nony about | ease
operating expenses. Did you see that testinony?

A. Yes. And as a result of that, that was one
of the surveys we ran internally with our association
to get information, on sone of which our nenbers are
testifying.

Q And you ran a survey to get even nore
I nformation than just the nenbers who are testifying,
as | appreciate it?

A. Yes, of course. Exactly. Sone of the
menmbers are testifying.

Q Okay. And what would you like to tell the
Conm ssion on an overall basis about what you found
out from nenbers?

A. Ckay. As | understand M. Winkle's
testi nony, we may not have nuch di sagreenent.

Q You're tal king about his live testing to the
Conmm ssi on, correct?

A. Correct. And |I'mtalking about what we are
presenting and finding in slide 23 -- or excuse ne,
28. So this is slide 28, and M. Winkle identified
cost of equi pment that nenbers in that first columm
generally referred to as "canp X." But what needs to
be clear here, comng frommnmy nmenbers, is that these

expenses are al nost always incurred at the begi nning
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of the life the well itself, not when it gets into
so-call ed margi nal status.

The second thing | want to point out
here is that M. Winkle seemto agree that every well
Is different cost-wise. For the costs he identified
and ny nenbers agreed with were true | ease operating
expenses. Many of them ny nmenbers report, are not
common to every well. And those are the ones denoted
in red in that second colum on slide 28.

Q We could go to the next slide. And could
you briefly tell the Comm ssion, on those itens in
t hat second col um what your summary of nenber
f eedback reveal ed about those particular costs?

A. Ckay, certainly. 1'll be brief. Slide 29.
The point here is to show the Conm ssion that our
menmbers di sagree with the high-cost assessnents that
M. Winkle is presenting, dependi ng upon how nenbers
in the real world come up with those cost nunbers.

So | just want to point out these in
particular. Conpression in itself as a cost becones
| ess prevalent the |lower the capacity of the well in
ternms of production.

Road/ access, nost just bl ade roads every
one or two years. |It's often that these roads are

spread across nmultiple wells and sonetines nultiple
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operators. Nobody that we had talked to within the

| ndependent Petrol eum Associ ati on had heard of nunbers
related to high figures related to road/access |ike

t hat .

The field operator, every well, you
know, they use contractors and cost is one-third or
| ess than what M. Wi nkle experienced at Marat hon.

Hot oil chemtreatnents, you know, no
nore than once per year; often | ess or none.

Marketing is taken out of the price
pai d, runs about 2 percent. The nmarketer is getting
better prices than the operator.

And then water renoval is common for oi
wells only. A well would only use, you know, that one
way .

So again, just to reenphasize that there
I s di sagreenent on those costs and we believe, based
on what was presented by M. Winkle and then what was
di scussed within the nmenbership, it's high.

Q And we've got a couple of surrebuttals.
Let's wal k through your concl usions about the | ease
operating expenses that you and the nenbers were able
to cone to. Tell the Comm ssion kind of bullet point
f ashi on.

A. So these were sonme just quick number
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conparisons that nenbers had di scussed and cone up
with. So when the capital expenditures are elimnated
fromM. Winkle's testinony, his cost figures are in
t he range of about $1, 925 per nonth.

Qur nenbers are reporting that the
margi nal well falls in the range of $600 to $300 --
or, excuse me, $1,300 per nonth.

The difference, perhaps, M. Winkle is
comng froma big conpany versus our nenbers, who
testify that they can operate wells nore efficiently
t han those | arger conpani es.

And then even if you run a cal cul ation
accepting M. Winkle's figure at the price of $65 per
barrel, less $1.35 marketing fee, essentially one
barrel per day is a break-even point at 63.65 tines 1
times 30 is $1,928.60. So | think that shows what
we' re tal king about.

MR. CLOUTIER: That concl udes
M. Wnchester's rebuttal testinony, Madam Hearing
Oficer. W have a couple of itens in surrebuttal.
BY MR CLOUTI ER:
Q First, M. Wnchester, sone new
i nformation's cone to you and nmenbership. And woul d
you raise that?

MR. CLOUTI ER: | think next slide, please.
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BY MR, CLOUTI ER:
Q Al right. Tell us about the new
i nformati on and what you woul d request the Conm ssion
do with it.
A. Ckay, sure. This one caught us by surprise.
And by "us," | nmean menbership. | think it late on a
Friday in early October that the State Land
comm ssi oner announced that rul emaking wll be
forthcom ng to substantially increase bondi ngs on
| eases.
And they are in the early stages of
that. They have announced a nunber of discussions,
open discussions regionally, to gather and talk a
little bit nore and share information about that. So
that is on top of obviously what we're tal ki ng about
here.
Q And the concern is what, double bonding or
excess bondi ng?
A. Yeah, | think that's a --
MR. NYKI EL: Madam Hearing O ficer
HEARI NG OFFI CER ORTH:  Yes.
MR. NYKIEL: |I'mgoing to object. This is
Matt Nykiel with applicants. |'mnot clear what he's
surrebutting. He hasn't identified rebuttal

testi nony or page nunber, so |I'm not sure what he's
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surrebutting here.

MR. CLOUTIER: This is a concern, Madam
Hearing O ficer, that came up after all rebuttal
testinony was submtted and public information. This
Is nmy |ast question on the point and just wanted to
express the industry's concern. But if you deemfit,
we'l |l nove on.

HEARI NG OFFI CER ORTH: All right. Yeah,
l et' s nove on.

Thank you, M. Nykiel.

BY MR. CLOUTI ER:

Q M. Wnchester, have you heard that in these
proceedi ngs, | PANM has been accused of not having a
sol uti on?

A. Yes, |'ve heard that and | disagree. And I
think for some context, my observation from menory
personally is that industry expressed maj or concerns
about what turned in to be HB133 and that was a
significant stakehol der di scussion that occurred in
2023 before the 2024 session.

And we net up to about ten exhaustive
nmeetings with industry participants that included
NMOGA, it included the Division, it included the
applicants. And the concerns that we had then are the

sanme basic concerns that we have about this proposal.
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And there was never any material novenent on the
| ssues about how to address those concerns in that
st akehol der process in the first go-around.

| ndependent operators in those neetings
and | felt that the small er operator concerns
specifically were never given -- were not addressed.
And in many instances, the proposals canme back a week
| ater even worse for industry as the weeks progressed.

So | viewed the entire process as very
frustrating. It was a waste of tinme. And ny nenbers
who invested tine expressed a feeling of futility,
especially when HB133 was filed and it did not address
our fundanental concerns.

So HB133 died in the legislature back in
2024 as we brought our valid concerns to them

Now, as far as this hearing, it was
within nonths after that bill died that the Western
Environnental Law Center gave industry notice that it
was proposing rul emaki ng and that was forthcom ng.

Now, |I'Il be honest, | can't renenber
the sequence of e-mails, | can't renenber necessarily
I f NMOGA brought this to our attention or if M. Fox
reached out to us directly. Regardless, we were on
t hose e-nmuil s.

But when that happened, the question
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fromny nmenbers i mediately to ne were, "Well, the
bill died, right?" The second question was, "Has
there been any di scussion since that session a couple
nont hs ago on how to best address orphaned wells, how
to best anticipate orphaned wells or any of the big

| ssues that the applicants in the D vision say that

t hey're now seeking to address?" The answer i s no.

And days later, just |ike that, the new
proposals were filed for rul emaking. Now, after the
filing our menbers took tine to digest the rul emaking
proposals. W were aware that overtures were being
made to further discuss this. But it was after the
fact, without prior scoping to see if anything had
changed in the views of the Division or the
appl i cants.

Thus, after reviewi ng those rules, the
consensus with ny nmenbers was these already filed
rules had shifted even further away from workability
for small operators. And | PANM nenbers sinply can't
I nvest tinme, people, resources and noney on anot her
| ong stakehol der process based on what had happened
the first tinme around.

And | just want to illustrate this for
everybody involved. The undertaking that took place

for all of those nonths, those ten sessions in '23,
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was nmassive. Keep in mnd, everyone is in the sane
position. But snmaller operators don't have governnent
affairs people. Qur owners and operators' staffs had
and woul d have to again sacrifice tinme fromthe field
to attend to these neetings, and they already proved
fruitless and a waste of their tine and their
resources.

And filed rules, inits entirety,
represents, in the mnds of ny nenbers, an existenti al
threat to their operations.

Now, | want to be clear, we do feel that
there are solutions that are out there. And we want
to and can and would be willing to continue to explore
those. But in the paradigmand in terns under which
this rule is proposed, nenbership from | PANM got the
nessage that real changes in the rul emaki ng proposal
were not going to conme. So here we are today here
maki ng our case.

| ndustry did not ask for this rule.
Member s have varyi ng opi nions about the extent of the
or phaned well problem But | think all acknow edge
there are orphaned wells that need to be attended to
and there are ways to plug them But ny nenbers have
expressed to ne, bonding is not that answer. |It's

puni shing the good nenbers, the ones, as far as we
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know, who are plugging wells that need plugging.
The real question to PANMis how to pay
and plug the remaining orphan wells and those that
m ght get into that situation. So that's why we've
been proposing and pushing for a fix of the oil and
gas conservation tax to go to the reclamation fund to
get this done.
MR. CLOUTI ER:  Thank you, M W nchester.
That concludes M W nchester's
surrebuttal testinmony, Madam Hearing O ficer.
HEARI NG OFFI CER ORTH: Thank you very nuch,
M. Cloutier.
M. Nykiel, will you be doing the
Cross-exam nation?
MR. NYKIEL: Yes, that's right. 1t sounds
| i ke you can hear ne | oud and cl ear.
HEARI NG OFFI CER ORTH: Yes. Thank you.
CROSS- EXAM NATI ON
BY MR NYKI EL
Q Good norning, M. Wnchester. M nane is
Matt Nykiel. |'man attorney with the Western
Envi ronmental Law Center, and | represent applicants.
Thank you for your testinony.
Wul d you |l et me know, as we go on, if

there's any troubl e understanding nme through the
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virtual platfornf
A. Certainly.

Q Okay. Thank you. And it |ooks |ike you

have a copy of your direct and rebuttal testinony in

front of you?

A. Yes.

MR. NYKI EL: And, Madam Hearing Officer, may

| have perm ssion to share ny screen? It |ooks |ike

| do. Ckay. |Is that presenting?

HEARI NG OFFI CER ORTH: Yes. It could be a

little bigger for ease of reading. There we
right. Thank you.
BY MR, NYKI EL:

Q Al right. M. Wnchester, I"'mpulling up
your direct testinony at page 6. At line 14,

testified that virtually all of applicant's proposal

cones fromparties that have little to zero

under st andi ng or experience, be it in governnment or

i ndustry; is that right?
A. Right.

Q And you're aware, though, that Oxy USA, Inc.

supports or doesn't object to several of the

applicant's proposed rules; is that right?

A. Yes. Wth the clarifier that Oxy is in a
different position than the nmenbership of | PANM

go. All

you
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BY MR. NYKI EL

Q And anong those proposed rules that Oxy has
supported or not objected to, those include
applicant's proposal to increase financial assurance
for active and inactive wells?

A. If they said so, is that what you're saying?
xy did? Mmhmm  Okay, sure.

Q And Oxy has also not objected to applicant's
proposal to establish a presunption of no benefici al
use?

A. Sure.

Q Wuld you like me to bring up their
denonstrative that they used in their slides to
confirmthat, or would you accept that as true?

A. Oh, no, | accept that.

Q Okay. And lastly, just that Oxy is not
objected to applicant's proposal to require that
operators certify on registration or transfer that
they are not subject to any forfeiture demands in any
donestic jurisdiction; is that right? O is that your
under st andi ng?

A. I wll take that as your understandi ng,
which | believe -- I"msure | have no reason to
beli eve why that's not the case.

Q Okay. And you're also aware that the
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New Mexico State Land Office strongly supports
applicant's proposed rul emaki ng?

A. | just want to backtrack on that last |ine
of questi oni ng.

| think I'"ve raised the point, but Oxy

IS not representative of small producers and is not a
member of IPANM So | just want to make that clear.

Q Yeah, but they haven't objected to
applicant's proposed rules that operators certify that
they're not subject to any forfeiture demands in any
ot her jurisdiction, though?

A. Yeah, that's -- | nean, that's fromtheir
position, certainly.

Q And so, you're also aware that the
New Mexico State Land Ofice strongly supports
applicant's proposed rulenmaking. | think |I heard you
testify that you' re aware of that. Yes, very nuch so?

Okay. And you're also aware that the

New Mexico Q| Conservation Division supports
applicant's proposed rul emaki ng?

A. Right.

Q And, in fact, sone of the rules that
appl i cants have adopted and proposed were first
recommended by the Division? |s that your

under st andi ng?
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A. | can't speak to that. |In fact, we're
starting to go back into the tal ks that took place for
HB133, and there were so many regul ati on proposal s
t hat were bouncing around. | don't knowif it cane
fromthe applicants or if it cane from OCD

Q Okay. I'mjust going to pull up here just
very quickly, this is applicants Exhibit 15?

This is the testinmony of M. Al exander.
Woul d you please read lines 18 through 20 that are
hi ghl i ghted here.

A. "OCD initially proposed a definition for
"marginal well' in its February 12, 2025, Redline
proposals to all parties in the proceedi ng and
proposed i ncreased financial assurance for these wells
in 19.15.8 NMAC. Applicants adopted OCD proposals.”

But again, that doesn't give context to
what was goi ng on before then. But regardless, | had
no problemwth this.

Q Ckay.

A. As | said, they were being bounced around
bet ween the two parties, the regulations and the
proposal s.

Q In your preparation for your testinony, you
reviewed the testinony of OCD s wi tnesses; is that

correct?
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A. Not line by line. | was nore paying
attention specifically to what was being said in oral
testinony, and when | could. So | can speak to
what ever questions you have, and if | have know edge,
| certainly will answer. If not, | definitely wll
say that | am not aware of that.

Q Sure. Are you aware that both M. Winkle
and M. Diede worked in the oil and gas industry prior
to their enploynent with the OCD?

A. Yes. Wth larger conpanies.

Q And are you aware that between the two of
them they have nearly 40 years of conbined industry
experience?

A. Sure. Certainly.

Q And did you review the testinony of
applicant's witnesses as well in your preparation for
this hearing?

A. Sane question. Hit or m ss.

Q Okay. Are you aware that --

MR. CLOUTIER: Sorry, M. Nykiel
M. Wnchester, because of the virtual
platform please try not to step on M. Nykiel's
guesti on when you answer. You're answering very
qui ckly.
Apol ogi ze, Madam Hearing O ficer.
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MR. NYKI EL: Thanks, M. Cloutier.
MR. CLOUTI ER:  Apol ogi es.
MR. NYKIEL: Oh, no worries.
BY MR, NYKI EL:
Q So, are you aware that M. Al exander,
applicant's first witness, worked in the oil and gas
I ndustry?

A. Yes. | saw his testinony and listened to

Q Okay. And he had worked in the industry for
over three decades, correct?

A. Correct. But again, to be clear, industry
Is a broad definition, representative of a w de
spectre of conpanies in different positions
financially, in terms of their place, in terns of
their various produci ng basins that they're working
I n.

Q And you're aware that M. Purvis, also
applicant's second wtness, also worked in the oil and
gas industry and works in the oil and gas industry?

A. Yes, yes. For sure.

Q And he has over three decades of experience
at this point?

A. That, | can't attest to. But |I take it as

your word, as no reason to believe it's not true.
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Q OCkay. I'mgoing to pull up your direct
testinony again and bring us to page 1. At line 14,
you testified that all the matters to which you
testify were also raised by | PANM nenbers, correct?

A. Correct.

Q And on line 5, you testified that | PANM
guote, solicited and got a |ot of nmenber comrents
about applicant's proposed rul emaki ng, correct?

A. Correct.

Q Now, neither you nor | PANM provided witten
copi es of those comments that you received from your
menber s?

A. Correct. That's information that is within
the confines of private operating conpani es who are
di sclosing that internally, but who did not wish to be
in the limelight.

Q And your testinony doesn't provide the
i dentity of the nmenbers you received comments from
correct?

A. Correct, with the sane stated reason.

Q And how many nenbers does | PANM have?

A. Last count, 107 different conpanies; total
menbers represented over those, in the range of 350.

Q OCkay. And |I'm back at your direct testinony

on the sane page, line 7. You testified that of the
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menber coments you received, different nmenbers
commented on different parts of the proposed rul e,
correct?

A. Correct.

Q I'mgoing to junp to your rebuttal
testinmony. And just as an exanple, there on page 11,
at line 12, you state that after you circul ated the
testinmony of OCD expert M. Winkle, you received
commrents from seven conpani es, correct?

A. Right.

Q And at line 13, I'mlooking at the statenment
you made here when you state, "All those responses
i ndicate that even if M. Winkle's testinmony reflects
hi s experience at Marathon, no nenmber believed those
costs were accurate for | ow producing wells," correct?

A. Correct.

Q Now when you say "no nenber," you're
referring to the seven conpani es you received
responses from correct?

A. Correct. In that particular survey.

Q Okay.

A. There were additional discussion with
menmbers who, you know, would nake same comments.

Q OCkay. And --

A. But | didn't -- | didn't chart those or --
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|"msorry, | didn't nmean to wal k over you. | didn't
chart those or |og those.

Q Okay. And | just scrolled to page 12 of
your rebuttal testinony. At line 2, you state that
menbers thought that M. Winkle's testinony was not
accurate.

And the sane question here. When you
refer to "nenbers,"” you're referring to the seven
conpani es you received responses fronf

A. | think it's the sanme response, the seven
and then those based on conversations anecdotally.

Q And approximtely, how many oil and gas
conpani es woul d you estinate operate in New Mexico
of f hand?

A Well, I think if you | ook at the nunber of
entities that are currently on OCD s reporting list, |
think it's in the nei ghborhood of 450, sonmething |ike
t hat .

Q Now, M. Wnchester, | want to ask about
your personal testinmony in this. And just to
reiterate, your testinony is as a fact w tness today,
correct?

A. Yes, sir.

Q And not as an expert?

A. Correct.
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Q And as you said, the summry of your
experience indicates that you're the executive
director of IPANM right?

A. Right.

Q And the summary of your experience also
states that you're a former EMNRD enpl oyee, right?

A. Correct.

Q What was your job title at EMNRD?

A. Communi cations director for both EMNRD and
t he New Mexico Environnent Departnent. So | split
ti me between those two divisions.

Q So you haven't been qualified as a corporate
finance or risk expert, right?

A. Certainly not.

Q I'mgoing to direct us to your direct
testinony again at page 4. At lines 6 through 22, you
di scuss applicant's proposed rules for operator
transfer at 19.15.9.9B NMAC, is that right?

A. | apologize. Can you please reference again
t he page of the testinony in which one, if it's direct
or the rebuttal ?

Q Yes. Direct testinony and page 4.

A. Ckay, which lines?

Q Lines 6 through 22. |It's this paragraph

t hat begins with the question, "Wat's your next
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coment about the change of operator proposal ?"

A. Correct.

Q GCkay. So, as you understand it, anong ot her
t hings, the proposed rule here would require a new
operator to provide OCD a pluggi ng and abandonnent
pl an, correct?

A. Yes.

Q And specifically at line 20, you opine that
revi ewm ng an operator's pluggi ng and abandonnment pl an
would do little to nothing to assure the state that an
operator will have the funds available in the future
to plug and abandon; is that right?

A. Correct.

Q OCkay. I'mgoing to pull up applicant's
Exhibit 72-D, which is that rule we're tal king about.

MR. CLOQUTIER: And |'m going object, Madam
Hearing O ficer. This exhibit was admtted after the
direct testinmony that M. Nykiel is referencing and
represents a change to the rul emaki ng that
M. Wnchester did not have available to himat the
time of his direct.

HEARI NG OFFI CER ORTH: M. Nykiel.

MR. NYKIEL: Yeah, my line of questions

isn't -- it doesn't go to the changes that were made
here. |t goes to what was already existing in the
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proposed rule at the time of his direct.
HEARI NG OFFI CER ORTH: All right. Go ahead.
BY MR NYKI EL:

Q So | was trying not to introduce too nmany
additional colors, to avoid a rainbow here. But there
are colors, and I'd like you to focus on the |ight
bl ue, please. Wuld you please read the first two
sections that are highlighted in Iight blue, just
to -- | just want to confirmthat this is the plugging
and abandonnent plan you were tal king about here.

A. What am | reading again?

Q Just in light blue at the top, that one, and
the second one. And then we'll follow up with the
third |Iight blue paragraph bel ow.

A. Okay. Well, first of all, it's blocked
because there's a thing that's in front of it. Ckay.
Good:

A new operator shall make such
applications in witing and provide...a plugging and
abandonnent pl an.

Q Okay. So that's what you were tal ki ng about
i n your direct. Wuld you please read the final
par agraph highlighted in bl ue.

A. The pluggi ng and abandonnent plan shall be

certified by an authorized representative of the new
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operator and shall denponstrate that the new operator
has and will have financial ability to neet the

pl uggi ng and abandonnment requirenments of 19.15.25 for
the well or wells to be transferred in Iight of all
operator's assets and liabilities. The Division my
request the operator to provide additional

i nformation, including corporate credit rating,
corporate financial statenents, long-termliabilities,
reserves and econonmi cs reports, records and historical
records for docunentation, deconm ssioning activities,
esti mated operators, Conmm ssion applications, and

hi story of inactive wells.

So | read this, but I'"'mnot sure if this
was added or if this is initial, and really where
we're going. | know that we have nmenbers who have
concerns about this.

MR. CLOUTI ER: Madam Hearing O ficer, |
think we're a little past 15 m nutes, even accounting
for the couple times | interrupted.

HEARI NG OFFI CER ORTH:  No, it just hit 15 --
16 m nutes.

M. Nykiel, are you done with your
exam nati on?

MR. NYKIEL: Have one final |ine of

gquesti ons.

Page 59

Veritext Lega Solutions

Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com




© 00 N oo o b~ wWw N

O T N R R N T
o A~ W N P O © 00 N O 0o M W N +—, O

HEARI NG OFFI CER ORTH:  Ckay.

MR. CLOUTIER: Line?

MR. NYKIEL: 1'll conclude on this line,.
BY MR, NYKI EL:

Q So, M. Wnchester, when you testified that
t he pluggi ng and abandonnment plan woul d serve no
utility to the Division, that was not based on any
expert experience you have in corporate finance
anal ysis or risk assessnent, was it?

A | think I've made it clear that it's based
on what we hear collectively from operators.

HEARI NG OFFI CER ORTH: Yeah, | think he did
make that clear, M. Nykiel.
Al'l right. Thank you very nuch,
M. Nykiel.
M. Tremaine or M. Hall.
MR. TREMAINE: M. Tremaine. Thank you,
Madam Hearing O ficer.
CROSS- EXAM NATI ON
BY MR, TREMAI NE:

Q Good norning, M. Wnchester. W've had the
opportunity to nmeet virtually before. | think this is
maybe the first time in person, or online now. So, if
that's the case, nice to neet you officially.

' m Jesse Tremaine, |'mthe | egal
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director for the Ol Conservation Division. | have a

coupl e kind of general questions.

A | ot of your testinony we've really
ki nd of gone over quite a bit in hearings, so |I'm
going to try to be quick.

So, | just want to reiterate, you've
al ready answered this, make sure you agree for
foundation, that your testinony summarizes the
concerns expressed by sone of | PANM s nenbershi p,
correct?

A. Correct.

Q At the beginning of your testinony, which
very much appreciate, | believe that you had
identified that sonme or two specifically of those
concerns raised in your direct were alleviated after
you clarified sone of the informati on and di scussed
those issues with your nenmbership. |Is that fair?

A. Sure. Yes. Correct.

Q Thank you for that. And you are a fact

wi tness here, so you did not performor provide any of

your own anal ysis or expertise?

A. Correct. As a fact witness, to ny
under st andi ng, yes, of course.

Q So all of your testinony is presenting

undocunent ed hearsay to the Conmm ssion?
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A. | don't agree with that at all. | think
that what we are presenting is the positions of
operators who do not want to seek the linmelight. And
| think they're very justified in having concerns if
they do step forward. So I think we're providing a
sunmation, and | amrepresentative of what those
concerns are.

Q Well, I"mnot going to ask you to testify to
the definition of hearsay, so I'll be nobve on.

| want to ask you sonme questions about
financial assurance timng and forfeiture. So
specifically and not to get into -- are you famliar
wth the provision of 19.15.9.8, operator registration
provi si ons?

A. Umn no, if you bring it up, | could review
it and maybe it will ring a bell. | just don't know

t he provisions by nunber.

Q | still have share authorization. All
right. So, M. Wnchester, | want to point you to --
so this is -- again, this New Mexico OneSource. It's

Conpi Il ati on Comm ssion, official |egal publisher of
the State of New Mexico. And | like to use these
because there's no -- there's no readi ng rai nbow.

So in 9.8A, operator registration, would

you be so kind as to read that please, A
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A. "Prior to commenci ng operations, an operator
of a well or wells in New Mexico shall register with
the Division as an operator. Applicants shall provide
the followng to the financial assurance adm nistrator
in the division's Santa Fe office."

Q Al right. So before you begin operations
as a new operator, you have to provide these three
things listed under A. And do you agree with ne that
the third thing that you have to provide before
begi nni ng operations is the financial assurance that's
required?

A. As it says here. Again, |I'mnot sure
referring to 19.15.8 in particular is sonething that |
have know edge of by nane.

Q Right. But, | nean, you would agree it says
the "financial assurance"” and then provides another
section of the rule?

A. Correct.

Q And I'll represent and actually I'Il show
you here, just to make sure there's no trickery here,
19 Part A is the financial assurance requirenents.

So 9.8 stands for the proposition that
when you register as a new operator, you have to
provi de the financial assurance before you begin

Operating. That's that reference.
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So with that in mnd, | want to ask you
about your awareness of OCD s current practices in
this regard. Are you aware that OCD currently
requi res financial assurance before well transfers?

A. I'"'mnot sure of what the procedure is in the
particul ars.

Q Okay. So you don't know?

A. | don't know off the top of ny head.

Q Wwell, I thought it was inplied from your
testinony that you were suggesting that the
requirenment to -- that OCD require and review
financial assurance prior to a transfer was a new
t hi ng.

A. So, I'"'mconfused | guess. Can you restate
t he question?

Q Well, was it your testinmony that it was
going to be a problemfor OCD to require financial
assurance prior to approving a transfer of a well?

MR. CLOUTIER: M. Wnchester did not
testify to that here today, Madam Hearing Officer.
Can | ask M. Wnchester -- M. Tremaine to pull
up - -

MR. TREMAINE: | wll rephrase.

BY MR. TREMAI NE:

Q Let ne direct you to your testinony. So, on
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page 2, line 6, you're referring to --

A. I'"msorry, which docunent?

Q | have it up on the screen.

A. Rebuttal or direct?

Q This is your direct.

A. Ckay. Thank you.

Q This is your direct?

A. Page 6.

Q So, page 2, line 6, you stated the proposal

for amending rule 19.15.8.9, which is financi al
assurance provision, is vague and very broad, it would
not allow an operator to proceed with any proposed
acquisition until the operator has furnished the
requi red financial assurance.

You | ater state, starting on line 10,
t hat obviously this is absurd and will not happen.

So, I'mjust asking you, you seemto
directly state or inply there that that's not already
the practice. I'mjust trying to clarify that that's
your testinony.

A. That, I'mstill alittle confused in terns
of I think we're getting bogged down in procedural
or der.

Q Well, sir, your testinony is, which is on

the screen, that it would be absurd and i npractical
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for an operator to provide financial assurance for a
wel |l that they do not yet have registered with the OCD
and operate. |Is that your testinony?

A. | think I'm pointing out the problens that
operators would face if, upon acquisition, they had to
t ake upon, under this rule, new financial assurance
i ndi vidually for each well, as opposed to what's
currently in rule with a bl anket fund.

And if |I'mconfused, it's because | am
conf used.

Q So just to put a bow on this, it was not
your understandi ng that OCD al ready requires financi al
assurance prior to transfer of wells.

A. As we sit here today, | wll just stand by
what |'ve put down in the docunent, because |I'm
actually not quite certain what your question is.

Q Are you aware that it's OCD s practice that
If a well transfer would cause the receiving operator
to fall out of conpliance with the financial assurance
for the well plugging and inactive well requirenments
in OCD' s rules, that OCD requires, on a case-by-case
basi s, agreed conpliance orders for inactive wells
prior to approving a transfer?

A. Are you asking nme about an existing rule or

are you asking nme about information submtted in ny
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testi nony?

Q I'masking you if you are aware of OCD s
practice. Because you are stating in your testinony
that this is inpractical, it doesn't work, it won't
happen. And |I'm chal |l engi ng that because OCD al ready
does it.

A. Ckay. So what's the question again, please?

Q The question was, were you aware of the fact
that OCD requires agreed conpliance orders for
i nactive wells if the transfer would cause the
recei ving operator to fall out of conpliance with
exi sting OCD rul es?

A. Again, we're getting into procedure and
process and tim ng.

Q Well, M. Wnchester, we're getting into
your know edge of OCD s rules and practices, which is
what you are testifying about and the inplications of
t he new rul es.

A. In regards to what |'ve been inforned by
menbers.

Q So those statenments are not based on any
personal experience?

A. | think there's a conbination, but based on
predom nantly the input from nenbers.

Q GCkay. Thank you. | want to ask you about a
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few things here with share screen again. You spent
sone tinme on this slide 22, just a denonstrative aid,
and tal ked about sone of these operators and the
financial assurance inplications for each of those.
You wal k through here. Ri dgway,
Arizona, that's been the source of sone discussion at
the hearing. |If OCD had not entered into the
settl ement agreenent wth Ridgway, Arizona, to your
knowl edge, what woul d have been OCD s ot her

enf orcenent options regardi ng those 287 wel | s?

A. | can't answer that. | don't know --
Q Okay.
A. -- the regs nunmber by nunber.

HEARI NG OFFI CER ORTH: M. Tremi ne, five
m nut es.

MR. TREMAI NE: Ckay. Thank you.
BY MR. TREMAI NE:

Q So when we talk about this slide -- well,
first of all, are you aware that Acacia Operating is
one of the remaining interests from Remmant ?

A. | am not aware beyond what is presented
here.

Q Okay. And are you aware that OCD brought at
| east two separate enforcenment actions related to the

LLJ Ventures wells?
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A. Are we tal king about Acacia or are we
tal ki ng about the previous --

Q No. | just referred to LLJ Ventures.

A. Oh, LLJ. Okay, I'msorry. Could you
restate the question? | thought we were still on
Acaci a.

Q So, LLJ Ventures, there were two inactive
well NOVs related to that. Were you aware?

A. No, sir.

Q Okay. Were you aware that there is an NOV
pendi ng agai nst LH Operating for inactive wells?

A. There is an NOV, is that what you're saying?

Q Notice of violation, yes, for inactive
wel | s.

A. My information here, you know, indicates
that they've been acquired by lan, so |I'm not sure
semantically. No, |'mnot aware.

Q Okay. Were you aware that OCD is engaged in
ext ensi ve discussions with energy related to Doni nion
Producti on?

A. Three agreed conpliance orders, correct.

Two regardi ng financial assurance violations.

Q Aside fromthe agreed conpliance orders.

"Il nmove on.

So, M. Wnchester, do you agree -- |
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mean, because the point of this slide is that we're
not going to recover additional financial assurance
fromthe operators that are already out of conpliance,
and | would very nuch agree with that.

s it your testinony that there is not a
concern that other currently solvent operators could
end up in a simlar posture?

A. | think the denonstration with this
exhibit --

Q That's not what |'m asking you about. [|'m
asking you if you are testifying as to the potenti al
for other operators to end up in a situation.

A. No, sir. I'mtestifying fromthe standpoint
that the good operators that are out there are going
to be saddl ed with excessive extra bonding that junps
in scale, that is unreasonable for a good operator to
continue their operations.

Q According to your own testinony, Cano Petro
was a good operator until they were not, right?

A. | don't knowif |I ever said Cano Petro was a
good oper at or.

MR. CLOUTIER:  Objection. He never said
t hat .
BY MR. TREMAI NE

Q You said that they were solvent and they
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were conpliant with OCD rule until they filed
bankr uptcy.

A. | don't think | even said that either.

Q Okay. I'll let the record stand.
| want to point out -- M. Wnchester,
there's been a |l ot of talk about the 66 mllion in the

reclamation fund. And in your testinony on page 8,
direct testinony on page 8, line 14, you're stating
that the state is now under pressure to spend initial
and foll owon federal suns awarded under the |1JA?

So first of all, under the I1JA funds,
are you able to articulate for the Conm ssion which
phase of the federal grant? W are currently
operating under?

A. No, sir.

Q OCkay. So you don't really know the terns or
the conditions of the federal grant?

A. Based on conversations that were brought up
specifically by fornmer OCD Director Dylan Fuge, in
which we were in those conversations in those
extensi ve stakehol der neetings, it was nmade very
clear, even with nunbers that |I don't recall, 25
mllion, 50 mllion, whatever, that there was pressure
in statenments that he had said that we need to spend

t hat noney first.
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Q Is it consistent with your understandi ng

t hat --

MR. CLOUTIER: Madam Hearing O ficer, we're
wel |l beyond 15 mnutes. | didn't start ny clock

until after M. Tremaine's pleasantries to M.

W nchest er.

HEARI NG OFFI CER ORTH: All righty.

that we started at 10:16 and it's just now turning

10: 32, so this is 15 m nutes.

MR. TREMAI NE: Thank you, Madam Heari ng

Oficer.

HEARI NG OFFI CER ORTH: Thank you,
M. Tremi ne.

MR. CLOUTI ER: Thank you.

HEARI NG OFFI CER ORTH: Let's see.

or M. Biernoff or M. G azer? Wo do we have here?
MR. MOORE: Good norning, Madam Hearing

Oficer. 1'll be representing the Conm ssioner this

nor ni ng.

HEARI NG OFFI CER ORTH: Terrific, thank you.

CROSS- EXAM NATI ON
BY MR, MOORE:

Q Good afternoon, M. Wnchester. M nane is

Ri chard Moore. | represent the Conm ssioner

Lands and the New Mexico State Land O fi ce.

So | had

M. Moore

of Public
Thank you
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for your testinony this norning.

| just had a few questions concerning
sone of the things you testified about this norning.
In your testinony, and | will share ny screen here,
you testified to what you referred to as the death
penal ty proposal.

In testifying to that, you referenced
the current rule 19.15.5.9A(4), and | believe
testified that the current rule allows an operator to
be out of conpliance with plugging obligations for 1
to 2 percent of its wells; is that correct?

A | did. And | won't purport to be an expert
on the specifics of that rule, but I will say that
that was as, you know, indicated to nme. And that's
why | sort of used the approximati on when descri bi ng
t hat existing rule.

Q OCkay. And I'mjust going to |look and bring
that rule up quickly. As I believe M. Tremaine
al ready explained, this is the New Mexi co OneSource
and the adm nistrative code as reflected on New Mexico
OneSource. This is the current rule.

I f you could read 19.15.5.9A(4) and how
many wells that allows an operator to be out of
conpliance wth.

A. So are you tal king about A, B, C, D
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specifically, two wells or 50 percent --

Q Yes. 19.15.5.9A(4)(a), under that

regulation as currently witten, if a conpany operates

four wells, how many wells under this regulation, as

currently witten, may it be out of conplian
A. Well, | nmean, that's interpreting t

| can only read the rule. Two wells or 50 p

the wells that the operator operates, whichever is

| ess, if the operator operates 100 wells or
Five wells if the operator operates between

500 wells. Seven wells if the operator oper

bet ween 501 and 1,000 wells. And then ten wells if

t he operator operates nore than 1,000 wells.
Q And so would you agree that under (
written, an operator can be out of conplianc

than 1-2 percent of wells? |s that correct?

A. They can be out, as it reads, two wells or

50 percent of the wells the operator operate
whi chever is less, if the operator operates
| ess.

Q And | ooking at subpart (b), five we
an operator operates between 105 and 500 wel
operator has 101 wells and five are out of c
that's nore than 1 to 2 percent. Wuld you

A. Five wells if the operator operates

ce with?
he rul e.

ercent of

| ess.
101 and

ates

4)(a), as

e for nore

S,

100 or

I1s, if
ls. If an
onpl i ance,
agree?

bet ween
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101 and 500 mles. That's how it reads.

Q So, would you agree that it's only the
| arger operators that, as the rule currently reads,
may be out of conpliance with only 1 or 2 percent of
their wells?

A. | think you are getting into semantics and
interpretation of the rule. So | would say when
you' re tal king about |arge operators, that's a very
vague term So | guess | can't answer that with the
context in which the question is comng from

|"mnot trying to be difficult, Richard.
l"mtrying to further understand and not necessarily
agree with your conclusion. Because |I think |arge
operators is a different definition to different
peopl e.

Q | suppose, just to reframe the question,
it's only if an operator is operating -- if they have
ten wells that are inactive and they operate 1, 000,
that's in the 1 to 2 percent range. But if an
operator is operating with fewer than 500 wells, has 5
wel |l s out of conpliance, that is a | arger percentage
than 1 to 2 percent?

A. If that is the correct math, then yes.

Q Al right. And then I'mgoing to turn to,

you also testified to the operation of 19.15.25.8. So
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| turn to that. This is also the rule as currently
witten and reflected on New Mexi co OneSource.

So under 19.15.25.8B, the rule requires
t hat an operator shell either properly plug and
abandon a well or place that well into approved
tenporary abandonnment, in accordance with 19.15. 25,
within 90 days after first a 60-day period follow ng
suspensi on of drilling operations, correct?

A. Correct. As the rule reads, yes.

Q And then B(2), a determ nation that the wel
is no | onger useful for beneficial purposes, or B(3),
a period of one year in which the well has been
continuously inactive; is that correct?

A. That is the rule, correct.

Q So just to be clear, under 19.15.25.8, as
currently witten, the rule does not allow an operator
to be out -- the rule doesn't allow 1 to 2 percent of
an operator's well or really any percentage of an

operator's wells to be out of conpliance with this

rul e?
A. | don't know what you're stating
essentially. | think the rule speaks for itself.
Q And you don't see any | anguage -- | guess,

just to be clear, you don't see any |anguage in

19.15.25.8, as currently witten, that provides | eeway
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for when a well has to be plugged under B(1l), (2), or
(3)7

MR. CLOUTIER. Madam Hearing Oficer,
M. Wnchester stated clearly at the beginning he's
not an expert on rule interpretations, and we're
asking himto interpret rules that he's never held
hi nself out to the Conm ssion as having any expertise
on that.

HEARI NG OFFI CER ORTH: Yeah, M. Moore. |
think he has offered up his limts.

MR. MOORE: Fair enough. 1'll nove on from
this specific | anguage.
BY MR, MOORE:

Q But given the two rules we just discussed,
and what you did discuss in your direct testinony,
woul d you say that there is currently a conflict
bet ween 19.15.25.8 and 19.15.5.9, as currently
witten?

MR. CLOUTIER: Sane objecti on.
HEARI NG OFFI CER ORTH: M. Wnchester, if
you can answer the question.

A. | don't know.

Q And | eaving the specific | anguage of the
four menbers, would you agree that clarity in the

regul ations that apply to your nenmbers is beneficial?
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A. I'"'msorry, M. Mdore, you were cutting out.
Can you repeat the question, please.

Q | apologize. | was just wondering if you
woul d agree that for your nmenbers, that clarity in the
in the regul ations that apply is useful?

A. Yes.

Q And sanme with regulators, clarity in the
rul es concerning when a well nust be plugged is
beneficial for that regulators of your industry?

A. Yes, certainly.

Q And now you nentioned briefly in discussing
upcom ng state land office bonding rule changes, that
It would be best for these rul emaki ng proceedings to
wait for the State Land O fice proceedi ngs to continue
or even conclude; is that correct?

A. | don't knowif |I stated that. | think the
di scussion point there is the introduction of a State
Land Office rule proposal, and the timng of that
comng in the mdst of this. And the process, again,
by which prior to, there was runors that sonmething was
forthcom ng, but that there was no prior input. And,
again, the rule just was posted.

Q And just one question on that. Are you
aware that the State Land Office does not require

bonds for wells on any private | and?
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A. | amnot an expert on State Land O fice
rul es and regul ati ons.
HEARI NG OFFI CER ORTH: M. More, five
m nut es.
MR. MOORE: Thank you, Madam Heari ng
O ficer. | just have one final |ine of questioning.
BY MR. MOORE:

Q So I'll share nmy screen again with the
slides fromyour direct testinony. In that testinony,
you di scussed a nunmber of conpani es seen on the screen
t hat account for around 1,300 wells on the inactive
l'ist, roughly 74 percent of the total list; is that
correct?

A. As presented, correct.

Q Now, if these conpanies, such as Cano Petro
or Ridgeway Arizona, if they had been required to
provi de higher bonding while they still had assets and
sone of their wells were still producing, would you
agree that the OCD would be in a better position to
address the plunmbing expenses for these conpanies?

A. But | can't agree, only because | think
you' re asking a specul ative question. So | just don't
know. | don't think anyone really knows if so and so
had been with this. Well, they weren't.

MR. MOORE: Fair enough. And | believe that
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those are all the questions that | have. Thank you
for your testinony today.

HEARI NG OFFI CER ORTH: Thank you, M. Mbore
and M. Wnchester. Let's take a break at this point
and conme back at 11:00.

THE WTNESS: | have a quick question. Ws
there any redirect, or are we done?

HEARI NG OFFI CER ORTH: No, there's still
nore people to cone al ong.

MR. CLOUTIER: She's giving you a break
before M guel breaks you over the coals.

THE W TNESS: Okay. Thank you. | wasn't
sure if I was dism ssed or not.

(Recess held from 10:44 to 11:00 a. m)

HEARI NG OFFI CER ORTH: W have Ms. Nanasi
with us. VWho woul d be next?

M. Maxwel |, do you have questions?

MR. MAXVEELL: No questions. Thank you.

HEARI NG OFFI CER ORTH: Thank you.

M. Rankin, do you have questions?

MR. RANKI N: None. Thank you, Madam Heari ng
O ficer.

HEARI NG OFFI CER ORTH: Thank you.

EOG i s nonitoring.

M . Suazo, do you have questions?
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MR, SUAZO. Just a few questions, Madam
Hearing O ficer.
CROSS- EXAM NATI ON
BY MR SUAZO

Q M. Wnchester, good norning?

A. Good norni ng.

Q |I'm M guel Suazo. |I'mrepresenting NMOGA in
t hese proceedi ngs?

And M. Tremai ne asked you about
financi al assurances the operators nmust have in place
before they're operating, under the current rules, and
what the changes woul d be under the proposed rul es.

s it your understandi ng of the current
rules that they require operators to have financi al
assurance in place before they operate and produce
wel | s?

A. | think we're getting back into the timng
of when that procedure takes place. But based on what
you are presenting, yes.

Q Okay. And so is it your understanding that
applicants are essentially proposing requiring
operators to have financial assurance in place before
they even acquire the rights to operate or own those
wel | s?

A. Yes. And | think, to nmy understanding, the
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anal ogy is you're buying a car and you have to put the
paynment down before you even kick the tires or check
it out. |Is that the correct anal ogy?

Q Well, I nmean, | think it's one anal ogy.
think, really, to your point, though, what |I'mjust
trying to understand is that | PANM opposes these
proposed changes primarily because of the timng
associated with the acquisition of financial
assurances in relation to the actual acquisition of
the wells thensel ves, correct?

A. Yes. And | hope that that was what | was
trying to illustrate with the car acquisition anal ogy.

MR. SUAZO. Thank you, M. Wnchester. No
further questions.

HEARI NG OFFI CER ORTH:  Thank you.

M. Cloutier, do you have redirect?

MR. CLOUTI ER: Just one question, if | could

have M. Everhart share a slide, please.
REDI RECT EXAM NATI ON

BY MR. CLOUTI ER:

Q M. Wnchester, | don't renmenber exactly
this table, but M. Tremaine put up a table |like this,
and there are a few of themin your testinmny. A
coupl e of questions?

Were you intending by presenting these
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tables for the information in themto inply or
actually make any criticismof the Division for their
enf orcenent actions agai nst any of these operators?

A. Absolutely not.

Q And do you intend, do you purport that on
your notes column that every single enforcenment action
that the Division has taken is described there and
that there can't be any others?

A. No. This is all, as far as | know, in terns
of the know edge that we have.

MR. CLOUTIER: Okay. That's all.
HEARI NG OFFI CER ORTH:  Thank you.
Comm ssi oner Anmpomah, do you have
guestion?
EXAM NATI ON
BY COWM SSI ONER AMPOVAH:

Q Good norning, sir. I'mWIIiam Anrponah, a
prof essi onal engi neer from New Mexico Tech. Nice to
meeting you, Ssir?

A. Nice to neet you, sir.

Q So | do have just probably two or three
guestions for you. So if we can bring up your
testinmony, direct testinony. | want to start with
Page 10 of the direct testinony?

A. Yes sir, | have that.
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Q So you were asked a question about can you

go into nore detail why increasing the FA | evels

i npact small operators. And you said -- you

answer ed:

The surety market is not just tighter or nore

difficult for small operators. It is unavali
Can you explain a little bit on

t he Comm ssi on?

abl e?

that to

A. Certainly. And | wll do this to the best

of ny understanding, based on education that
received fromny nenbership.

The surety market, again, to ny

' ve

understanding, is essentially not available for the

smal | er operators because they have nade concerted

deci sions not to get involved in those conpanies for

what ever reasons of their analysis.
And from that standpoint, what |

fromoperators is that our options are cash.

hear

And to

expound upon that a little bit nore, it's daunting

when a $25, 000 bond for one well is to be increased

600 percent.
We're doing a paradigmshift to

essentially a very high nunber bonding | evel,

whi ch |

beli eve our nenbers don't agree with in ternms of that

nunber . | think it's been clear and we wanted to be

clear fromthe get-go, even in our prior negotiations,

Page 84

Veritext Lega Solutions
Caendar-nm@veritext.com 505-243-5691

WWWw.veritext.com



© 00 N oo o b~ wWw N

O T N R R N T
o A~ W N P O © 00 N O 0o M W N +—, O

that we don't agree with the $150, 000 anmount.

Q Thank you, sir. Now, so based on your
testinmony, you did a | ot of surveying, you know, to
get your nenbers' thoughts about these proposed rul es?

| want to know, is there any bondi ng
options that your nenbers really recomend to the
Comm ssion for a consideration?

A. I'"'msorry, you' re asking for are there any
ot her options, is what you' re saying?

Q Yeah. So you said that your nenbers totally
di sagree with the $150, 000?

A. Yeah.

Q So based on the survey, did you ask your
menmbers the type of bonding |evels that they will be
confortable with? Especially we all agree that this
is a problem

A. | think that I would have to defer back to
my board in order to get direction to put out any sort
of a nunber. But that being said, | don't think we in
any way want to close the door about talking about it.
Does that nmake sense?

Q Yeah, that makes sense. So, you know, the
conm ssioners have tried very hard to nore or |ess
push for some consensus between all the parties. And

definitely NMOGA is open to nore or |ess discuss nore
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with the Division and also with the applicant?
| want to ask if IPANMis also on board
to discuss and see if there could be any consensus
between all the parties.
A. Certainly. But |I want to be very clear and

nuanced because of what we are tal king about in our

direct testinmony. | think the willingness is to
definitely talk, but there are still sonme fundanental
differences. And there's also still the question

| oomi ng out there of whether or not the Comm ssion has
the authority.
So I don't want to say that we're going

to conme into it and be able to necessarily reach a

nunber. However, | think that discussion is hel pful
for everyone. | don't know what the outcone woul d be,
but | certainly want to make sure that that is

sonet hing that we are involved with, but also, you
know, not in any way -- making clear that our
fundamental argunents still are in play. Does that
make sense?

COW SSI ONER AMPOVAH:  Yeah, that makes
sense. Thank you so much for your time. No further
guesti on.

THE W TNESS: Okay. Thank you.

HEARI NG OFFI CER ORTH: Thank you.
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Conmmi ssi oner Bl oom do you have a
guestion?
COWM SSI ONER BLOOM  Yes. Thank you, Madam
Hearing O ficer.
EXAM NATI ON
BY COWMM SSI ONER BLOOM

Q M. Wnchester, good norning?

A. Good norning, sir.

Q Just a couple questions for you. At the
outset here today, did M. Cloutier state that you
woul d reply to OCC criticismthat | PANM hasn't engaged
w th applicants?

A. Wuld I agree that we haven't engaged in
conversation with the applicants?

Q | can repeat that. So at the outset here
today, did M. Cloutier state that you would reply to
OCC criticismthat | PANM hasn't engaged with
appl i cants?

A. Yes. | believe we tal ked about that.

Q GCkay. Do you know who made that criticisnf

MR, CLOQUTIER: Criticizing the Conmm ssion?
| said that before the OCC -- | neant to say that
| PANM had been criticized before this Conm ssion.
And if | m sspoke, that is ny sincere apol ogy.

Because | have not heard any criticismfromthe
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Conmmi ssion. And if anybody deserves the wath for ny
m sstatenment, it's me, not M. Wnchester.

But I wish to be excruciatingly clear,
t here has been criticismin these proceedi ngs, but it
has not conme from any of the three conm ssioners.

COW SSI ONER BLOOM  Okay. Thank you,

M. Cloutier. And | may have m sheard, too, so the
record woul d certainly clear that up.
BY COWM SSI ONER BLOOM

Q | think if anything, | expressed
frustrations, and | think it was that NMOGA' s
W t nesses made recomendations that weren't backed
with inplenentable solutions or there was no redline
for at |east some of them and that w tnesses did not
provide, in sone cases, data or evidence to back their
recommendati ons. Does that sound right to you?

A. | think the question is whether or not
financial assurance works. And I think what we are
saying is that, based on the history and base that we
know who predom nantly are the bad actors, the only
out cone going down this particular road is going to be
puni shi ng good actors, and we're not going to be able
to collect on the bad actors.

It's, |I think, the foundation of what we

are representing, you know, fromny | PANM s
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perspective.

Q GCkay. Thank you for clarifying your
position. Yeah, just in general, and | won't speak
for the other comm ssioners, but |'ve been through a
nunmber of rul emaki ngs, and | think sonetinmes we're put
I n an unconfortable position to have to draft new
material fromthings Iike a | oose recommendati on,

w t hout suggested | anguage, and perhaps nore
I nportantly, without the data or other material to
back up those provisions. Does that make sense?

A. Correct. And | will say that the
di scussi ons since the beginning of this rul emaking
have been clear fromthe Conm ssion to focus on sone
of those potential changes or recommendati ons. And |
think we're very nmuch open to that discussion, which
gets us into nore specifics.

That being said, if there is agreenent,
| still think that fundanentally, you know, | PANM
reserves sone serious questions about the entire
process. Does that make sense?

Q Yeah, absolutely. Thank you. And just
| astly, my position at |least is that parties don't
have to engage prior to comng here. | nean, there
m ght be tines when that makes things easier for us if

there's sone commonalities that you've found. |
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understand that sonetinmes it nakes sense for parties
to talk, but not always. U timately, that's up to
you. |Is that clear?

A It's up to the applicant. It's up to
whoever is submtting the rul emaki ng under those
rules. But certainly, given the extensive potenti al
i npacts of this rule, you know, com ng out with
essentially sonmething that's this drastic, it's
probably better, | don't know, to talk about paradi gm
shifts to the rule itself before we even present a
proposal that is just, you know, devastating to our
menbers.

COW SSI ONER BLOOM  Ckay. | certainly
understand that as your position as well.
M. Wnchester, thank you for your time. No further
guesti ons.

THE W TNESS: Thank you.

HEARI NG OFFI CER ORTH: Thank you. Chair

Chang, do you have questions?

EXAM NATI ON
BY CHAI R CHANG
Q Forgive me. | think I just m ssed this.
But were you saying that -- you had said sonething

about nmenbers needing to put up cash instead of bonds;

Is that correct? O sonething --
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A. Yes, sir. | think, you know, when the
surety market is not there, the requirenment is a cash
bond, to my understanding. So, yeah, $150, 000 per
wel | marginal .

Q And | can certainly understand how t hat
woul d be an alarm ng or at |east a concerning change
for your nenbers?

We explored the rule there that said
I nsurance was al so avail able as an option. Have
menmbers consi dered or explored what insurance policies
may | ook |ike?

A. | can't speak for the nenbers directly, but
| know that that is an avenue that anecdotally is
sonmet hing that some are considering or looking into if
it's perm ssible.

| also do think there is confusion
whet her or not the bond in this case is essentially
I nsur ance. | think there is a difference, but | think
the nmenbers would agree with that. I'msorry if |
created nore confusion in answering that question.

Q No, that's okay. Well, | certainly
understand that there is some concern about whether or
not the surety market and/or the insurance market w ||
be robust enough to facilitate the type of bonding

that we're asking for here. And | certainly
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understand that if you had to put this anount of
financial insurance up in cash up front, that that
woul d be a recogni zabl e burden?

But presum ng that the financi al
mar ket s, whet her through insurance policies or whether
t hrough bonds, conme up with a way to service this
mar ket that will now exist if the rules are adopted,
typically the cost to bond and/or the cost to insure
the premuns are only a fraction, right, of the
overall cost?

And so this is where I'm struggling a
little bit. Because if you're telling nme that an
operator can't afford the fractional premuns, isn't
t hat operator also by definition then going to
struggle to find the cash to actually plug the well
when the well is ready to be plugged?

A. | think, M. Comm ssioner, the -- and,
again, I'mnot an operator, so | can't speak for them
| think the financials based on cash flow for
conpanies vary. And | don't know if some of those are
based off of future returns. | don't know if sonme of
t hat noney otherw se would be used in operations as
opposed to be hanging out there. You know, that's --
| think therein |ies the question.

Q So let nme explore a different idea, and this
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Is going to be less -- sort of nore directed at
sonet hi ng hopefully the attorneys can address at sone
point. But | wanted to sort of use this format to try
to get a thought out there?

It seens to me that there has been a | ot
of discussion around who -- you know, whether there
are good actors or bad actors. And | wanted to
expl ore whether or not there are perfectly good faith
operators, who, for m sfortunes outside of their
control, whether it's a serious personal health
crisis, whether it's sonmething else -- aren't there
good operators who, with absolutely good faith
I ntention, who end up, for sone m sfortune outside of
their control, being unable to plug a well, whether
it's through -- let nme just start with, isn't that a
possibility, that there are good actors out there who
I ntended to do the right thing, but for reasons
outside of their control just sinply couldn't?

A. Again, speaking on behalf of the nenbers, |
don't know the scenarios that are out there that
I npact all of this. And I'"'mnot trying to in any way
be di srespectful or not answer the question. |
just -- | can't speak again when it cones to that.

Q Sure. And I'mgoing to just raise a

hypot heti cal that you probably won't be able to
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answer, but hopefully we'll get the attorneys to think
alittle bit about how to address sone of at | east
where |'m com ng fronf

| certainly don't think that the intent
of any of this bonding is to punish anybody, but to
protect from m sfortunes that can happen to both good
and bad actors. W've talked a little bit earlier in
t he proceedi ngs around drivers, how regardl ess of how
careful or not, or skillful a driver is, the state
requires everybody to bond to protect against -- or
not bond, but insure, against liabilities and risks,
regardl ess of how -- | nmean, | don't think the state
I s maki ng any sort of judgnent that drivers are
driving in either good or bad faith.

And simlarly, in nmy capacity, and
you're welcome to take this as a hypothetical, so I'm
not introducing facts, not in evidence here. But in
my experience as the director of the M ning and
M nerals Division, | knew of an operator who, |I'm
sure, there's absolutely no reason for me to believe
that he didn't intend to do the absolute right thing
of reclaimng his mne, but the man had a heart
attack, and so left the state with no choice but to go
after a bond as a way to reclaimthat mne. Not

because he was -- |'m sure not because he was a bad
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actor, but because |ife happens to all of us.

So, you know, |'m not even going to ask
you to answer -- well, you're nore than welconme to
comment back. But | just want to | eave that as a
t hought that hopefully attorneys can address. |
certainly don't want the -- or | think it's -- fromny
perspective, | don't know that the good actor/bad
actor helps nme in making this decision. Because | do
think -- because it seens |ike what is inportant here
s how do we protect fromrisk that sonetinmes befalls
all of us even when we're doing absolutely all the al
the best. Right?

And so all 1'masking here to try to
formthis into the formof a question is, isn't it
pl ausi bl e that there are perfectly good actors acting
in perfectly good faith, but who, in the oil and gas
context, but for sonme m sfortune outside of their
control, end up being unable to plug a well?

A. M. Comm ssioner, thank you. | appreciate
that insight. The only response | will say is that as
we nmove forward, as | PANM noves forward, | think sone
of the witnesses will get further into the role that
the reclamation fund pays -- plays in this, both pays
and plays in this. And I think that that's sonething

just to draw attention to. And it's a piece of this,
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whet her we want to acknow edge that or not.

CHAI R CHANG. No, fair enough, fair enough.
That's okay. Thank you, sir. Very, very valid
point. That's all | have.

HEARI NG OFFI CER ORTH: All right. Thank
you, Chair Chang.

Any reason not to excuse M. Wnchester?

MR. CLOUTIER: No, Madam Hearing O ficer.

HEARI NG OFFI CER ORTH: Thank you,
M. Wnchester.

THE W TNESS: Thank you all.

MR. CLOUTI ER: Madam Hearing O ficer,
Ms. Tripp will handle the exam nati on, but | PANM
calls Kyle Arnstrong next. We've set aside 30
m nutes for his direct. | believe he'll have sone
surrebuttal that will probably take us right up to
t he | unch hour.

HEARI NG OFFI CER ORTH: Terrific. Thank you.

Woul d you spell your first and | ast

name, please.

THE W TNESS: Yes. Kyl e Arnmstrong, K-Y-L-E,
AA-RMS-T-R O NG

UNI DENTI FI ED FEMALE: Do you swear on affirm
to tell the truth?

THE W TNESS: | do.

Page 96

Veritext Lega Solutions
Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com



© 00 N oo o b~ wWw N

O T N R R N T
o A~ W N P O © 00 N O 0o M W N +—, O

HEARI NG OFFI CER ORTH: Thank you.
Go ahead, Ms. Tri pp.
MS. TRIPP? All right. Thank you, Madam
Hearing O ficer.
KYLE ARMSTRONG,
having first been duly sworn, testified as follows:
DI RECT EXAM NATI ON
BY MS. TRI PP:

Q M. Arnstrong, can you hear nme okay?

A. Yes, | can.

Q OCkay. Geat. And we have a couple slides
that we've prepared to kind of guide your direct
testinmony here. So |I'lIl share those this for the
COMM SSI ON' S benefit?

But can you introduce yourself to the
Comm ssion in terns of your education, your enploynent
experi ence.

A. Sure. |I'mthe president and CEO of
Arnmstrong Energy Corporation, based in Roswell,

New Mexico. It's a small, primarily fam |y-owned
conpany. | hold a JD. | practiced |aw for a very
brief period of tinme, but decided that was not the
direction | wanted to continue in ny life. So |
certainly can't speak as a | egal expert or should not

be relied on for that.
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| have been in the industry, exposed to

it my entire life; been with Arnmstrong Energy directly

for about 12 years. | took over as president and CEO
in 2020. 1've held various functions within the

i ndustry. |I'mthe past president of IPANM [|'m on
the board of directors for NMOGA. | served on

Governor Lujan Gisham s energy transition team as
well as very briefly on the State Land O fice energy
advi sory council.

And over the |last six years, | think I
have been a participant in every single negotiation
rul emaki ng task force, however you want to phrase it,
up until this one. So |I've had sone experience with
t hese.

Q Thank you. And can you tell us a little bit
nore about Armstrong Energy?

A. Sure. As | said, we're a small, independent
operator, primarily fam|ly-owned, based in Roswell.
Al'l of our enployees, geol ogists, engineers, punpers,
are based in or around Roswell.

We operate currently about 70 wells.

And principally, those have been in southeast
New Mexi co. We have operated in Texas for brief
periods of tine in the past.

Q And then in addition to operating wells,
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does Arnstrong Energy have any experience in plugging
wel | s?

A. Yes, we do.

Q Can you expand on that a little bit?

A. Certainly. So we have, in the last --
trying to find a nunber here real quick. In the past
six years, we've plugged and abandoned about 16 wells,
and in the last two years, we've plugged four wells.
And | believe the cost of those four wells was
approxi mately $120, 000 each, inclusive of remediation
costs.

Q So you nentioned Arnstrong is a snal
operator. |If you had to describe sort of your
busi ness nodel or how you've grown or acquired wells,
what process do you all foll ow?

A. Certainly. So | guess | should establish
t he conpany was founded by ny father in 1976, and we
have operated wells Since approximately 1981. So we
have quite a bit of experience.

We currently enploy about 23 full-tine
enpl oyees, a handful of part-tinme enpl oyees. W
engage with service conpani es throughout southeast
New Mexico, primarily | ocal; sonme of the |arger
nati onal conpanies as well. But we primarily utilize

| ocal law firnms, | ocal CPAs, |ocal tech fol ks. So we
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are pretty ingrained within our communities.

In terms of what we do, historically, we
have drilled vertical wells. W have drilled and
operated a waterflood. About seven, eight years ago,
we acquired a couple of packages of wells from nuch
| ar ger operators and undertook various operations to
maxi m ze the productivity of those wells, in addition
to drilling sone new wells there.

We hold interest in about 350 non-op
well, which is certainly another big part of our
business. And in the last 18, 24 nonths, we have been
actively pursuing opportunities outside of New Mexico.
We're participating in a non-op fashion in Louisiana,
Texas, Kansas, Okl ahoma, are |ooking for prospects
that we can drill and/or operate outside of
New Mexi co.

Q And so the wells that you acquired in
packages, do those typically conme from| arger
operators?

A. Typically. An operator wll put a package
of wells up for either a private sale or on various
online auction houses. And we have successfully bid
on at least two of those packages, two | arger packages
in the | ast seven years. That was a mmj or conponent

of our business for several years.
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Q And are those wells that are in the package,
are they typically -- are they |arge producers, or
woul d you consider them margi nal, under the
definitions of these rules? Wy would you want to
take on those packages?

A. Sure. Typically, it's a mx of both
productive wells and others that are, however you want
to define it, say |lower-producing wells. And we
typically | ook at these for the upside potential in
them Certainly the cash flow and production fromthe
| arger - producing wells are what allow us to sustain
it.

The smaller wells is where the
opportunity lies, so it's going to be the smaller
producers. W' ve re-conpleted a nunber of wells and
dramatically increased production. W are able to
typically operate themnore efficiently. So that's
sort of where the nmeat on the bone of those particul ar
transactions are, is taking existing wells and
i nprovi ng upon themin some form or fashion.

Q And you referenced earlier that you' ve been
I nvol ved in many different iterations of rul emaking or
| egi sl ati on between the state and the oil and gas
i ndustry. Specific to the proposed rules of this

proceedi ng, have you revi ewed those?
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A. | have.

Q GCkay. And do you have any concerns with
t hem on behal f of Arnstrong Energy or from your own
per sonal experience?

A. Well, | have many concerns; if | can say,
four primary ones. First being, | don't see this as
being the vehicle for acconplishing the nost good wth
the | east ampunt of harm

More specifically, if | could point to
three different things, the definitions of beneficial
use do not capture or would | eave out wells that we
operate that are productive and econom c.

The definition of marginal wells under
this, again, requires greater flexibility. W have
well's that we have not been able to produce for a
variety of reasons that would cause a well to be
marginal. And | would say | object to the thought
that these are high risk in general.

As | said, we've operated for about 44
years. We've never orphaned a well. So the nmarginal
wells that | hold now, | don't think under any | ogical
or reasonabl e approach shoul d be considered high risk.

And the third and ny primary concern is
with the threshold that would require full bonding or

single well bonds for the entirety of our portfolio.
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Q And so what are sone of the -- if these
rul es were adopted, increasing financial assurance for
margi nal wells or potentially for an entire portfolio
for an operator, what effect do you foresee?

A Well, first, and with regard to individual
bonds, we currently bond through a surety conpany.
We've had a |l ong-standing relationship, and we pay a
prem um on those bonds every year.

| actually, just this norning, had
I nqui red of our conpany what the effect or what the
cost of putting these new bonds into place would be.
And if | focus solely on just the margi nal well
conmponent of it, we calculate that to be about an
additional $1.5 mllion.

And their response was, certainly, there
will be additional collateral required. And | would
I mgi ne, just from a business standpoint, given that
It exposes themto additional risk, to say nothing of
the cost of, perhaps, changing the price of these
bonds every year, that transactional cost of themwl|
be higher, and that will certainly be passed along to
us.

Q And when you say "additional collateral,"™
how woul d Arnstrong fulfill that? |Is that obtaining a

|l etter of credit? |Is it designating property during a
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| i en-over?

A. As it currently stands, we don't actually
have to provide collateral on the basis of our bal ance
sheet. But we are told if we have to put this into
pl ace -- and again, that solely pertains to the
margi nal wells, not the entirety of our portfolio --
we woul d be required to do that. W have not had
di scussions as to how that would look. | imagine it
woul d probably involve cash to a certain degree.

Q So if you have to take on an additional 1.5
mllion in bonding just for your marginal wells, not
for your entire portfolio, have you | ooked at what
ki nd of effect that m ght have on those marginal wells
in terms of how you're going to operate them or
whet her it makes econom c sense to continue operating
t hen?

A. Well, certainly in certain cases it would no
| onger make sense to operate them You know, every
addi tional cost that's placed on it, a | ow vol une
wel |, makes it uneconom c that mnmuch quicker.

So we would certainly have to | ook at
those wells to determ ne which ones we could continue
to do econom cally, which ones -- particularly if
they're put at risk of exceeding that threshold, we

woul d need to plug, thereby creating waste, thereby
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t aki ng away sone of our revenue stream taking away
revenue streanms fromthe State of New Mexico, from
private m neral owners, from our working interest
partners who are in this well, who we owe certain
contractual obligations to.

Q And then, have you had a chance to think
about if Arnmstrong Energy were to exceed that
15 percent threshold, what kind of inpact you would
have?

A. Substantial. This is the part of this that
| really amunclear as to the intent or how they think
It's going to, candidly, protect against orphaning
wel | s.

You know, in nmy case, we operate roughly
66 oil and gas wells, a handful of disposal and
injection wells. So if | had to go get single-well
bonds for all those -- and under nmy current reading of
this, we would exceed the 15 percent threshold -- |
essentially need to have bonding of getting close to
$12 mllion inclusive of other existing bonds.
We pay currently about 3 percent of the

face value of a bond, so we're going fromunder a
hundred thousand dollars into the hundreds of
t housands of dollars. And as | indicated previously,

it seenms likely to ne if they're going to have to take
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on that nmuch risk, they're going to charge ne nore for
it. So we could be |ooking into the 500-, 600, 000,

per haps nore. There's really no way of know ng, which
IS a concern.

However, the bigger -- there are two
things at play there. One is the prem uns, the bond,
which, if we had to, we could fund that. The bigger
I ssue is, what collateral is going to be required. |If
we're | ooking at $12 mllion in bonds, do we have to
provi de 25 percent, 50 percent?

We woul d have to take a very long, hard
| ook at what we operate, what our opportunities are to
di vest sone of those wells, which | think once this is
i n place woul d be nonexistent. And we have to | ook at
where else we're going to operate. There is a certain
threshold where | can no | onger justify operating
wthin New Mexico. |If thisisn't it, it's pretty dang
close to it.

Q And so, you know, that at |east 360, 000,
maybe up to 600-, 700,000 in premum that's an annual
cost for the |life of those wells, as long as Arnstrong
I's the operator; is that right?

A. That is ny understanding of. There appears
to not be sonme clarity within the rule as to when a

bond can be rel eased, what takes us out of the
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threshold. Wat is the timng for that.

If | perhaps re-conplete a well that
woul d take nme out of the marginal status or above
15 percent, do | have to operate that well for an
initial 180 days, 360 days before | can apply to have
It renoved? And during that tinme, do | have to
mai ntain that fully bonded | evel at quite an extensive
cost ?

You know, putting down that amount of
cash for an operator of our size, candidly, it wll
cost jobs. There's no question in my mnd about that,
unfortunately. And I think nmost of ny enpl oyees are
concerned and aware that that could be the case.

Q And so your concern is that even if you
i nprove production for those marginal wells, there's
really no guarantee under the rules that that bond
conmes back; is that right?

A. As | understand, and fromlistening to a
little bit of the prior testinony, these are
irrevocabl e bonds fromthe standpoint of it sets
certain obligations that they shall not be rel eased
until -- and | don't have the exact |anguage in front
of me, but until they have essentially been P&A' d and
fully reclaimed. That's a process that can take

nonths and in certain cases, froma recl anation
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st andpoi nt, years.
At what point will they then rel ease
that bond is not clear to ne. Certainly there's going
to have to be sone interaction between the OCD and the
surety conpanies. And if we're at a point now where
the OCD is having to oversee hundreds if not thousands
of additional bonds -- and |I've been told that they
are understaffed on a nunber of |evels, and | think
that is generally understood -- good luck wth being
able to process those requests in a tinmely manner.
We're tal king about setting it to annual
I ncreases. | assune the OCD will have to then
undertake every year an attenpt to determne if
everyone is in conpliance. So, it seenms to ne it
creates a huge bureaucratic headache fromthe OCD s
standpoint. There are nmuch nore efficient, |ess
har nful ways of goi ng about this.
Q And just to be clear, aside fromthe
hundreds of thousands in prem uns that's out of
pocket, you're never going to see any of that back,
does an operator have access to the suns that are
secured by the bond when it cones tine to actually
plug the well?
A. If we're having to put up cash as

coll ateral, then no.

Page 108

Veritext Lega Solutions

Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com




© 00 N oo o b~ wWw N

O T N R R N T
o A~ W N P O © 00 N O 0o M W N +—, O

Q | think you nentioned earlier about how
you're interpreting marginal wells. And your direct
testinony certainly, you described sone concern with
t he days requirenent which may constrain production.
Coul d you expand on that?

A. Certainly. You know, we have had a nunber
of wells -- we operate in areas that are not typically
consi dered core basin, and so the infrastructure, the
gas takeaway infrastructure areas in those |ocations,
Is limted. Typically, we have maybe one m dstream
conpany that will provide gas takeaway.

And so we've had instances where the
m dstream conpany has informed us that they cannot
take our gas for a period of tine; that can range from
a few days into | believe we had one well, it was
about 117 days out of 180 that we were not able to
produce. And these are wells that are otherw se
capabl e of production, neeting the m ninmum production
threshold. So there is certainly not flexibility to
address that in the rules as they are currently
written.

Q In terns of these gathering systens, is it
just one conponent or is it a series of equipnent, and
any disruption in the functioning of that equi pnent

could affect the ability to process gas?
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A. I'"'msorry. Just to clarify, you're talking
about on the m dstream side, not on ny operational
si de.

Q Yes?

A. There are any nunber of reasons why a
m dstream conpany m ght curtail production froma
gi ven operator or given area.

Pl ants have to regularly go down for
mai nt enance. Pipelines are in need of repair. It
soneti mes happens that two m dstream conpani es
contract to take one gas to the other and sonetines
t hose contracts fall apart or are not renewed, and so
t hat particul ar gas conpany nay have to find a new
| ocation to go with the gas.

Q And so your concern as an operator is that
those are circunstances that are conpletely outside
your control, which could have potentially devastating
effects on the financial assurance that's required for
the wells that are affected?

A. Absol utely.

Q Do you have sonme other concerns regarding
the effects of the proposed rule and sonme of the
mar ket - based deci sions that operators nake?

A. Sure. So, again, going back to this

t hreshol d, we, over a period of tinme, built the
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company,
acqui sitions.

| f

30 percent threshold,

froma |arger

made addi ti onal

oper at or,

hires on the basis of t

| am sonmebody who is bel ow t hat
and | want

who i s not going to put

hese

15 to

to go acquire wells

i n

pl ace the tinme, capital that we do, because it's
sinply not sonething that's within their area of
i nterest for whatever reason at that nonent, if | | ook

at a package of wells that

i ncl udes,

and inevitably

does i ncl ude,

mar gi nal

wel | s,

and that's going to take

nme over

that threshold where |

every single well,

do that.

have to fully bond

there's not a chance I'"'mgoing to

| have to pay the noney up front to

purchase the wells.

| need the noney to go and work

themover. And now, if |I'mhaving to put up
potentially mllions of dollars in order to bond
those, it's not going to happen.

And so what w ||

eventual |y occur is

because those are not wells that

t hat operator -

-by

definition,

they're trying to sell

t hem - -

t hey' re not

particularly interested in,

they're not going to take

the activities,

the uphol e re-conpletions that we do,

it wll

create waste.

t hat

iIs the

And agai n,

detri nent of the state.
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Q And can you explain a little bit nore why
you think it'll create waste? | guess the problemis
that there's nowhere for these marginal wells to go
after the rules inposed; is that right?

A. That's correct. Again, many wells may not
uphol e potential that it is not worth their
engi neering or geology tine to | ook at, just to neet
their investnent thresholds. It may not be an area of
Interest to them so they're not going to go and
conpl ete those.

And if we have severely cut down on the
conpanies |like mne that could otherwi se acquire those
packages, the only | ogical conclusion is that they are
going to be plugged, and very few of them if any, are
re- conpl et ed.

Q Are there other purposes or uses for
vertical wells that you think this rule would
adversely affect?

A. Certainly. W were approached by one
conpany, and |I'mnot a practicing as a |lawer, and |
certainly could not explain the engineering of this,
but one conpany that was interested in utilizing a

wel | bore to use gravity, weights and gravity to

generate energy renewables, | would understand it. |If
we're not able to produce that well, and we have to
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put bonding into place, that is a cost to ne every
year to not be able to utilize that well bore until
such tinme as the regulatory environment will allow for
it, the technology. All those sorts of things would
prevent us from doi ng that.

You know, carbon capture is certainly
anot her thing that's been discussed recently. And
utilizing an existing wellbore for that purpose is
certainly nmuch less potentially harnful to the
environment than drilling a new well. So there are
multiple different reasons. W have utilized existing
wel | bores for SWD or injection purposes. To put those
in place tends to take a fair bit of tine froma
permtting standpoint, froman eval uati on standpoi nt.
And, candidly, there are tines where it's not needed
yet that we wouldn't pursue putting in an injection
wel | at that particular nonent.

Q And so it sounds like -- and we've heard in
ot her parts of this proceeding about the timng and
the way operators manage their wells. Wuld there be
a reason, so in addition to preventing waste, when
It's advantageous for a well to be idle rather than
I mmedi ately tenporary abandoned or plugged, especially
consi dering your recent experiences with market prices

for gas?

Page 113

Veritext Lega Solutions

Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com




© 00 N oo o b~ wWw N

O T N R R N T
o A~ W N P O © 00 N O 0o M W N +—, O

A. Sure. Absolutely. Now, one, it's a need to
get regul atory certainty on how sone of these
wel | bores could be used. But to your question
about -- | think goes nore to devel opnent of ful
potential and whether or not -- why an operator woul d
not go in and i mediately do that.

Just by way of exanple, | have a gas
well which is not a large -- it does not produce a
| arge volunme of gas. W' ve identified uphole an
i nterval that we think could be productive for gas.
But as one of ny geol ogists would say, it's a hole and
It is dark down there.
It's not as sinple as going in and

saying we're in a conplete uphole. There's never a

guarantee that that's going to work, so I'll have to
go spend -- it mght be anywhere from 50,000 to a
quarter mllion dollars to re-conplete uphole.

There's al ways the potential that sonething could,

candidly, go wong, and we |ose that well bore

entirely.

And then the third part of that that you
got to is comodity prices. | don't think any
prudent -- it's sort of common sense. | think a

prudent or reasonabl e businessman is not going to say,

"I want to go get this additional production. [|'m
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making a little bit of noney, maybe it's not right
now, but | want to put additional capital at risk to
get this additional production and not receive what |
view as a reasonable price for it."

And, in fact, we have run into
situations where there's such a glut of gas, we're
having to pay to have gas taken away. So under those
circunstances, why would | possibly consider going
uphole until it is necessary?

And again, if | go uphole, it doesn't
work, it's likely that well is going to be plugged and
we've created waste in the formof those downhol e
reserves that we have abandoned.

Q And so you talked a little bit about
reasonabl e prudent operator, and you nmentioned earlier
that Arnmstrong owns sone non-operating interests, so
do the proposed rules create a conflict for an
operator who has a responsibility to other working
I nt erest owners?

A. Absolutely. So as the operator, we are
responsible for fully funding the cost of bonding a
well or a blanket bond. And we have, in our case,
wor ki ng i nterest owners and nost -- close to all our
wells, but nost of our wells -- and, in fact, we

typically own anywhere from25 to 40 percent, we own
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100 percent in a few. Those costs, those bonding
costs, are not passed along to the working interest
owners.

What costs we can pass along are defined
by JOAs, joint operating agreenents, contractual
obl i gati ons between the operator and the working
I nterest owners that have been in place for, in sone
cases, decades.

So we're not -- even though we woul d not
be fully responsible for the cost of plugging, those
costs get posted on to the working interest owners.
The cost of -- and the collateral that would be
required falls solely on Armstrong as the operator.

You know, the other issue | see there,
agai n, going back to this certain threshold, if | have
working interest owners in a well that produces, let's
say, 200 barrels a day and by no neans consi dered high
risk or margi nal, but because other wells -- a
sufficient nunber of wells are marginal to put ne over
that threshold, and I now have to put a "150, 000 bond
on that particular well, I'mjust eating that cost.

And there seens to be no reason to
I npose that entirely on ne. It seens that -- and,
again, this is the issue with the well. It, in fact,

puts another 85 percent of wells at risk of being
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or phaned, and |I'm one of those working interest owners
that, well, it's created waste, it's going to put them
in a position where they have lost their economc
benefit, and | could imgine a situation where it
woul d make us potentially liable to those working

I nterest owners. |It's a problem | don't see a
solution to in this.

Q And so it sounds |ike from your perspective
as an operator, not only would the proposed rules
I ncrease waste, but they'd also potentially put nore
wells at risk of being orphaned with that 15 percent
t hreshol d?

A. And, again, | struggle to figure out -- if
the intent is to do the nost good with the | east
anount of harm this does not fit within that box.
Because if you had an operator -- |I'mnot going to
speak as to nyself. But an operator that had 100
wells, 15 of which were marginal, and they therefore
have to bond the additional, 85 wells, it seens to ne,
if the concern is -- they're going to have to put a
| ot nmore capital. |If the concern is they don't have
the ability to financially plug those 15 wells, pretty
good chance they're not going to have the financial
ability to provide collateral on those additional 85.

So instead of mnimzing the anmount of
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ri sk and ampunt of harm we've expanded it. |It's
going in the conplete opposite direction, in nmy view.
The only |l ogical reason | can see this is to try and
force operators to plug wells so that they get bel ow
that 15 percent. So, in fact, it's an incentive to
create waste, not to lower risk

M5. TRIPP. Okay. Thank you, M. Arnmstrong.

Thi s concl udes the portion of
M. Armstrong's direct testinony. |['Ill be noving to
sonme surrebuttal.

BY MS. TRI PP:

Q And so, M. Arnstrong, another witness in
this matter, M. Purvis, at page 41, lines 4 through
14, he argued -- you had opined, you' d offer sone
testinmony in your direct about uphol e devel opnent, and
| think we covered that just now?

But M. Purvis argues that increasing
financial assurance works in the opposite direction to
encour age uphol e devel opnent, but setting aside the
frequency of the scenarios and the relative cost in
conpetition. And this was in reference to your
expl anation that there are wells and there are good
reasons why a well mght remain idle.

And since then, you've gone back and

you' ve | ooked at those marginal wells that you were
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concerned about, and this is represented on this slide
before you. Can you explain a little bit about the
circunstances for these wells? And I'lIl go to the
next slide for you.

A. Certainly. So the Hoover 27 Nunmber 1 was a
part of a group of wells called the Hoover wells that
has sone good producers in it, and it has sonme smaller
vol ume producers anong it.

One of those wells, the Hoover 27 Nunber
1, was shut in for a period of tinme because we didn't
have a gas connection that we could utilize. So that
wound up being used for those purposes.

If you go back to the prior slide for
just a nmonent. The Chaparral 14 Fed Com Nunmber 1 was
the well | indicated had uphol e potential.

| believe M. Purvis, in his testinony
stated, if | can read fromit please, that this
suggested policy works in just the opposite direction
and has notivations to develop nore pronptly and thus
serves the purposes of the OCD.

My understanding is one of the purposes
of the OCD is to prevent waste, which | hope |I've
pretty well established this would have the opposite
ef fect.

So | don't think it would be the purpose
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of the OCD to force an operator to go uphol e and not
get the full econom c benefit of those of that uphole
potential. And there's several of these wells | think
| could point to that, for a variety of reasons, are
still economc, that we don't produce every single
day.

For instance, the Ruth 20 Nunmber 1 is
anot her well that we attenpted a re-conpletion on. It
didn't particularly work, as is sonetines the case.

We tried punping it and found it was uneconom c based
on the water production and sone other factors.

We had it shut in for a period of tine
and found that it was building up pressure and woul d
periodically flowon its owmm. So it's one that we
don't produce every single day or even close to that,
but it's a very | ow maintenance well. It produces
produces oil. It is a state well so provides
royalties to the state. But if | have to go and pl ace
t hose bonds on that and have that additional cost,
there's a certain point where that's not going to be
producti ve any | onger.

Q Thank you. And then | just wanted to nake
sure that when you nentioned about commmodity prices or
gas prices, | nean, to pay people to take away, does

this graph sort of a capture the current situation or
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circunstances in terns of gas prices, which were
negative in 2024 for 109 days?

A. Sure. Certainly. W are a price taker, not
a maker. We have little to no ability to influence
the price that we receive for our products. And so,
in the current environnent, we, in many cases, receive
penni es for each MCF of gas produced.

If not, in certain instances, we have
had i nstances where you have had to pay to have the
gas taken away to the tune of hundreds of thousands of
dollars in a couple cases.

Q And then | wanted to all ow you one chance
bef ore we break for lunch. M. Purvis, pages 49 to
50, responded to your argunent that the proposed rules
Is going to disrupt and affect transfers. And you
touched on that a little bit. But one thing that he
adds is that he calls these transfers of packages of
wells fromlarge operators to small operators to be
hi gh-risk transfers. And so do you have a response?

A. Well, I've got 44 years of history that
I ndi cates that's not the case. You know, | believe
M. Purvis has also previously stated that these are
the operators that will be m ssed the | east.

That certainly is not the case within

our communities. That's the sort of coment, frankly,
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t hat can only be made by sonebody that doesn't |ive
here and is only | ooking at spreadsheets, that doesn't
see the | arger picture.
| find his comments, just thinking in
terms of ny enpl oyees, highly offensive, borderline
reckless. It will create waste, it will cost jobs and
to mnimze the inpact on those communities is beyond
ridiculous. | apologize, but |I can't put it any other
way. |It's sonething that angers ne quite a bit.
M5. TRIPP: Well, thank you, M. Arnstrong,
for your time today and for being there in person.
That concludes M. Arnstrong's direct
and surrebuttal exam nation. [|'Ill proffer the
denonstrative slides for surrebuttal and
M. Arnstrong' s direct testinony, for the record.
HEARI NG OFFI CER ORTH: |'Il paul for a
monment in the event soneone has an objection.
They're adm tted.
(Admtted: | PANM Arnstrong Direct,
Surrebuttal Testinmony and Denpnstrative
Slides.)
HEARI NG OFFI CER ORTH: Thank you, Ms. Tri pp.
Thank you, M. Armstrong.
We're going to break for lunch, return

at 1:00, and we'll begin your questioning then.
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(Lunch recess from11:57 a.m to.
1: 00 p.m)
HEARI NG OFFI CER ORTH: M. Arnstrong, would
you join us again.
Ms. Fox or M. Tisdel.
MR. TISDEL: Yes, Madam Hearing Exam ner.
Just a few questions for us.
CROSS- EXAM NATI ON
BY MR, TI SDEL.:

Q Good afternoon, M. Arnstrong. M nane is
Kyle Tisdel. 1I'man attorney with the Western
Envi ronmental Law Center, representing the applicants
in this matter. Really just a few questions for you?

Do have your direct testinmony with you,;
is that correct?

A. | do not.

Q Okay. W can probably pull it up for you
then. Really, the point of the questions is just to
clarify some of the things that | heard in the summary
of your testinony, and then sone of the things in your
witten testinony as well?

And | know sone of the well nunbers are
noving targets, right, so | recognize that. |'m not
trying to pin you down on any exact nunber. |'mjust

trying to understand a little bit nore about those
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wells relative to just the testinony to try to
under st and what sone of those thresholds are for
pur poses of the rule.

So I think you had a denonstrative slide
I n your testinony that identified 75 active wells, but
| think I heard you say that you had 70 currently
active; is that right?

A. That's correct. (Going back and | ooking at
it, it was fewer than the initial nunber that | had
provided. And that's approximtely 66 active
produci ng wells and then a handful of injectors and
SWDs.

Q Oh, so 70 total wells, maybe 66 currently
produci ng at sone | evel ?

A. Correct.

Q Okay, great. And then your testinony as
well, both your witten testinony and then orally, you
know, you tal ked about the marginal well status. And
so, is it your understanding -- there's been sone
confusion from prior wtnesses around what the actual
t hreshold was for their testinony, what they were
applying, right? | heard fromyou that you were
avai |l abl e to hear sone of that testinony, but maybe
not all from prior wtnesses, but there has been sone

conf usi on.
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So | just want to understand, when
you're speaking of marginal wells, are you speaking
about the threshold as defined in the proposed rul es?

A. That would be 1,000 BCE and 180 days of
producti on.

Q Yes?

A. And 180 days, yes.

Q Okay. Wonderful. And then I think M. Fox
I's going to pull up a portion of your direct
testinmony. And this is specifically at the bottom of
page 5 going into page 6, | believe. Yeah, and you
can see that testinony there. Looks |ike actually the
bottom of 6 going into the top of 77

But that testinony essentially says that
you have five currently wells in marginal status; is
that correct? | think that five well count is on the
top of Page 7.

A. That states seven wells on the Hoover at
| east produce into combattery. Five of those wells
woul d be considered marginal as a result. Not five in
total as to those Hoover wells.

Q Okay. So five of the seven would be in
mar gi nal status; is that what |I'm hearing your
testinmony to be?

A. | believe that to be the case. | think, as
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you have indicated, there was sone confusion around
what was being cal cul ated on what basis. W thout

being able to go back and | ook at each specific well

as the nunber of days produced or volunes. | imagin
sonme portion of that would still be considered five
excuse me, still be considered marginal.

The five, | think at the point that was
drafted, | understood the rule a little bit
differently than has been di scussed since.

Q And then on the sort of first highlighted
sentence there, discusses, | think, nmaybe a subset o
those wells, right? O maybe just the seven that
you' re tal king about, subsequently, but those wells
were shut in for 117 days out of the first 180 days
the year? Do you see that?

A. | do.

Q Then you're aware that the day's threshold
for marginal status is over the course of a full 12
nonths? And so this would represent half a year of
producti on?

A. It is not clear to ne if we're tal king abou

a cal endar year as to that 180-day production or if

it's a constant | ook-back. That has not been clear
me fromny reading of the rule.
So if what you're trying to get is we
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produce the rest of that year, would we be able to --
over the 180 days, | think that perhaps could be true.
But if it's a | ook-back, then we would not be in
conpliance. Actually, that would be -- I"'msorry. W
woul d not reach -- we would not reach the 180 days.

Q GCkay. And you had stated you are paying
surety currently on the wells that you have, correct?

A. Correct.

Q And | think you discussed your prem umright
now on surety is at 3 percent?

A. That's correct.

Q Okay. So if we took those five wells that
you' re defining as margi nal here, assum ng that each
of those woul d need $150, 000 single-well financial
assurance, that would be $750,000. Does that sound
right?

A. In ny understanding of math, | think that
woul d be the case, which is always questionable. But
again, that five-well only pertains to that group of
wel | s.

Q Al right. | also heard in your testinony
t hat since 2019, you had plugged 16 wells; is that
correct?

A. Yes, sir.

Q Okay. And your average cost of plugging
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t hose 16 wells was $120,000; is that correct?

A. That is the four wells that we have pl ugged
over the last two years. And the onces prior to that,
| couldn't speak to what the cost of those were. W
didn't | ook that far back, because we thought the nore
current information was better. And that's the figure
we're using for sonme wells that we're planning on
pl uggi ng.

Q Okay. And then for the 16 wells, just
assum ng that that $120,000 figure is roughly
equi val ent across for those four wells would apply to
t hose 16, that would be about $1.9 mllion that you

expended in plugging costs. Does that sound about

right?

A. I'"'mnot going to be able to do the nental
math on that, but | assume you have and that's
correct.

Q I'mnot going to get into a math cont est

with you, certainly, because | think |I probably would
| ose that one. But | think ny sinple |awer math
suggests that that sounds about |ike the right
aver age?

And then | also heard from your
testinmony, just relative to across your operations, is

t hat you have several wells that are sort of higher
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produci ng wells and that the higher production from
those wells sort of sustains your operations; is that
fair?

A. If | used the word "sustain," that's
probably not the npbst accurate word to have used.
mean, they certainly create nore of the revenues, nore
of the net revenues than do the margi nal ones.

But yeah, many of the marginal, at such
point that we can't nmake noney on them we tend to
plug them So the marginal wells that are still in
production contribute to our bottom i ne.

Q Okay. But is it a fair characterization to
say that the higher-producing wells sort of carries
the bulk of the water for the wells that are maybe
nore margi nally produci ng or | ower producing?

A. That's probably fair.

Q Okay. And then so for the wells that you're
plugging, | want to understand a little bit nore how
you are paying for those wells. Are you paying for
those wells out of -- do you have a special fund that
Is set aside to pay for those pluggi ng expenses?

A. No. We pay for plugging out of cash flows
and existing cash on hand. But we have not designated
funds for pluggi ng purposes.

Q Okay. And that's fairly typical across
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i ndustry, right?

A. As to ny understandi ng, yes, others may
handle it differently.

Q And so the higher producing wells that you
have a really nmeani ngful inpact on your ability to
pl ug those wells, right?

A. They certainly contribute. Again, we try to
mai ntain a good cash bal ance so that we can plug out
as necessary or take advantage as those cone up.

O we do have a line of credit that we
can utilize if the existing cash on hand was not
sufficient. But over 44 years, that hasn't happened
yet.

Q That's great. And you wouldn't be able
to -- if you only had a fleet of marginal or
| ow- producing wells, you wouldn't be able to plug
those wells in the absence of sone of the higher
produci ng wells that you have; is that fair to say?

MS. TRIPP:. Objection. That's speculative.
Madam Hearing O ficer, that's going into the
econom cs of an individual well analysis and pulling
nunbers out of the air.

HEARI NG OFFI CER ORTH:. M. Arnstrong, if you
can answer it w thout specul ating, go ahead.

Ot herwi se just say so.
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A. | would say we've never been in a situation
where we suddenly have to plug every single nmarginal
well at the same tinme. And |'m generally unaware of
situations where that's occurred with others. |'m
sure there have been sone.

But we woul d have sufficient cash flows
to continue operations until such tinme as additional
wells are required to be plugged.

HEARI NG OFFI CER ORTH: M. Tisdel, five
m nut es.

MR, TISDEL: | actually don't think |I have
any further questions. Thank you, Madam Heari ng
O ficer.

HEARI NG OFFI CER ORTH: All right. Thank
you, M. Tisdel.

M. Tremaine or M. Hall.

MR. TREMAINE: M. Trenmaine. Thank you,
Madam Hearing O ficer.
CROSS- EXAM NATI ON
BY MR. TREMAI NE:

Q Good afternoon, M. Arnmstrong. W' ve been
I n passing in the past, but |I'mJesse Tremaine, OCD s
| egal director. | want to share screen here and ask
you a coupl e questi ons.

|"mgoing to start out right on your
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rebuttal slide Nunber 4. So there's 14 wells |listed
on this slide, right?

A. That's correct.

Q And this is wells that you pulled that you
felt would be, at sone point in tine in the year 2024,
woul d have fallen into the marginal well category as
defined, correct?

A. Potentially, vyes.

Q Potentially. Okay. So two of these wells
were plugged sonmetinme in 2024. Did | understand that
right?

A. That is correct, the two H | burn wells.

Q Okay. Thank you for that. Down here it
says, "Wells with less than 1,000 BOE during 2024."
Did you use the and for the 180 days in generating
this list of 14 wells?

A. There were a couple other slides I think
I ndi cated the 100 and -- so it would 180 days. |
think it is possible that some of these produced in
excess of 180 days.

Part of the challenge in identifying
those is, and we followed up with the OCD | ast week to
confirmthis, we have been told, when we report
production, if we have a well that produces a certain

nunber of our barrels in a nonth, we report that as a
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30-day production, not two days of production, not
t hree days.

So | think that would certainly be a
chall enge, for me to go out and pull out which ones
actually, in fact, produced at 180 days versus -- it's
certainly not information that the OCD has requested
till this point.

Q Okay. So this refers to 2024. 1Is this
based on production data for cal endar year 2024 or
New Mexi co Fiscal Year 20247

A. Cal endar year.

Q Cal endar year. Okay. Did you prepare as an
exhi bit or provide the cal endar year 2024 data that is
the basis of this slide?

A. No. | had a one of our engineers conpile
this, so | don't believe | saw the raw data fromit.

Q So the record is not going to refl ect that
that data to doubl e-check. But we have the Fiscal
Year 2024 data, so I'mgoing to point you to that in a
second?

But first, | want to ask you about
applicant's Exhibit 1-A. This is page 15 out of 955.

I f you could just please read the definition of
mar gi nal well for the Division?

A. Certainly. WMarginal well neans an oil or
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gas well that produces |less than 180 days and | ess
than 1,000 barrels of oil equivalent within a
consecutive 12-nonth peri od.

Q OCkay. So, M. Armstrong, as you read that,
that refers to oil and gas wells, correct?

A. Correct. The BOE would indicate that
there's sonme conversion fromgas to oil.

Q Does that definition include injection
wel | s?

A. It does not. As | read that now, no, it
does not.

Q Okay. And does that definition include
sal twater disposal wells?

A. No, it does not.

Q AIl right. So I'mgoing to refer you to
page 32, and -- nope, sorry. It is page 39 of this
same exhibit. And I just want to point out and
confirm here, in the proposed definition under
presunption and no beneficial use, would you agree
with me that the 25.9A refers to production wells?

MS. TRIPP: Objection. Mdam Hearing
Officer. M. Arnmstrong has not offered direct
testinmony on the presunption of no beneficial use
provision in the proposed rules.

MR. TREMAINE: |'mjust asking himto walk
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t hrough and clarify the various sections. He's
making a claimthat there are 14 wells that fal
under margi nal definition, and pointing out a
distinction in the rules. [|'mnot quizzing his |egal
know edge.

HEARI NG OFFI CER ORTH: All right. So,
again, M. Arnstrong, if you can answer the question.

A. Could you repeat the question?

Q When you | ook at 25.9A here, does that
section, as you read it, refer to production wells,
oil and gas wells?

A. As | read it, yes.

Q Okay. And 25.9B, does that refer to
I njection or saltwater disposal wells?

A. It does.

Q Okay. So the previous section that we
t al ked about, the definition of marginal wells does
not include any definition -- does not include
I njection or saltwater disposal wells. But the
presunption of no beneficial use does include a
separate section related to injection or saltwater
di sposal wells, correct?

A. That is correct.

Q Okay. Bear with me here. So, I'mgoing to
go and | ook at -- OCD replaced Exhibit Nunber 16. And
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this was distributed, so I'"mopening it fromthe
distribution e-mail here. 1'mgoing to click enable
editing so | can unlock it. And we're going to go to
revi ew?

MR. TREMAINE: And |I'll make a proffer for
the record that | shared the password with all the
parties here.

BY MR, TREMAI NE:

Q So, I've unlocked the sheet, so now we can
filter it. GOkay? So, I'"'mgoing to do control all
and we're going to go up to the top so we can see
these. And then |I'mgoing to click on data, and |'m
going to click on this button filter. So, |'ve done
no Excel magic. This is |lawer Excel use, which is
al ways questi onabl e?

And |'"mgoing to go in here and filter
under the OGRID nane Arnstrong. Okay, so here, would
you agree that we have one Arnstrong Energy
Cor poration that pops up?

A. That's correct.

Q Okay. Al right. So, I'mgoing to go over
to BOE, and we're going to do |less than 1,000. And
now we have 21 hits. But let's |look at days in
production. And I'mgoing to click everything here,

clicking zero and 155s. The others are 304, 360, and
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366. All right.
So, based on this, | get seven wells.
And | want to wal k through here, because now, on your

slide 4, you have 14 wells. And you have them by wel

name. This sheet has wells by API. So, |'m not going
to be able to do a direct conparison of which well is
whi ch wel | .

But | just wanted to confirm here that
three of these wells are injection wells; is that
accurate?

A. That's what it indicates here, yes.

Q And two of these wells are saltwater
di sposal wells; is that accurate?

A. According to what it says here, yes.

Q So, according to OCD' s FY24 production data,
Armstrong Energy has two wells that would fall within
the marginal well definition. Wuld you agree?

A. W thout going back and | ooking at -- |
understand that there are certain threshol ds under
whi ch saltwater disposal wells and injection wells can
fall under that. |If ny understanding was correct,
based on that Subparagraph B that you had ne read.
And perhaps | read that wong.

Q Well, that was the basis of ny question, was

that that section that we referred to was the
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presunption of no beneficial use?

So, woul d you agree that under the
mar gi nal well definition, which is what is relevant to
addi tional financial assurance, injection and
saltwater disposal wells do not fall under the
cat egory?

A If | were to give a nore confortable --
answer |'mconfident, | would need to review that a
little bit nore in depth to make sure ny anal ysis of

it is correct.

Q OCkay?
A I'"'mnot -- |'d need to sit down and study it
alittle bit. I|I'ma slow |earner.

Q Okay. Well, we've already covered that
part. So, let's assunme that ny filtering job here,
very sinplistic filtering job here, was right and
we've got two wells that would fall in the marginal
wel | category?

At $150, 000, that would nmean that
Armstrong Energy Corporation had to provide financi al
assurance in the anount of $300,000 in excess of what
you currently provide. Wuld you agree?

A. If that were correct.

Q And do you agree that you would have, if the

current rule was pronul gated, until My 1st, 2028, to
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ei ther provide that financial assurance or otherw se
pl an for how you were going to manage or plug those
wel | s?

A. | believe that's the case as it is currently
witten, yes.

Q Okay. We walked through -- | did it the
| ong way. | wanted to avoid any foundati on concerns
here?

Do you have any reason to di spute what
we just wal ked through to determ ne how many margi nal
well's Arnmstrong Energy Corporation would have based on
the Fiscal Year 2024 data from OCD permtting.

A. Again, that prior slide that was shown was
anal ysis that was performed in house to | ook at those
particular thresholds. Only |ooking at the API
numbers, | couldn't tell you -- well, | could tell you
what the injection of SWDs are. But the other two
wells, |I'd have to guess at what those are.

And, again, this cones back to a
cal endar year 2024. M understandi ng of reading the
rule is in the prior 12 nonths. It does not say
calendar. So sone of those wells -- well, | take that
back, because | was basing it off the 24 nonths.

My recollection as to the Hoover well is

It was shut in for 117 days the first half of the
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year. It was shut in a nunber of times after that for
ongoing issues. | would have to | ook at that.

And again, as yours here shows it, as |
I ndi cated there are a couple of wells, the Sal bar, the
Chaparral, the Ruth 20 Nunber 1 are wells that don't
produce 180 days a year. The Sundance, | believe, is
anot her such well. But they are reported on a 30-day
producti on because they do produce sonething within
that nonth. So |'mnot sure that this data captures
t hat .

Q Well, let's examine a little bit here for a
m nut e?

UNI DENTI FI ED FEMALE: You have four m nutes,
M. Tremai ne.

MR. TREMAINE: | got it. Hopefully I'Il be
t wo.
BY MR, TREMAI NE:

Q M. Arnmstrong, do you agree that OCD s
production data, which is exported in this sheet, is
recorded to OCD by Armstrong Energy Corporation?

A. In the manner that the OCD has directed us
to do it, yes.

Q OCkay. And using that data and filtering
that data, we've just came up with two wells. So ny

question is, do you have any reason to dispute that
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based off of this data, Arnstrong Energy Corporation
only has two wells that fall within the definition of
mar gi nal ?

A. Yes. As indicated, there are certain wells
that don't, in fact, produce 180 days per year. But
there has to be clarity as to what tineframe we're
reporting that as. And, again, yours falls under
cal endar here. And sone of themdon't, in fact,
produce 180 days a year.

We report it according to how OCD has
directed us, and we confirnmed that again |ast week.

Q We just went through this exercise. So if
t hat was captured, if those wells were producing |ess
t han 180 days per year, but produced nore than 1,000
BOE, they wouldn't be present on the filter that we
just did, right?

A. That's correct.

Q So I'm asking you about the definition of
marginal well in its totality, and your response was
that there are wells that produce |less than 180 days.
So are you saying that those wells al so produce |ess
t han 1, 000 BOE?

A. Yes, yes.

Q OCkay. But you're saying that's not

reflected in the production data that was reported to
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oCcD?

A. | am saying we reported production in the
manner which we were told to report it. Some of those
wells do not, in fact, produce every day. So they
woul d fall under the 1,000 BCE threshold and the
180-day threshold, to the best of ny know edge.

MR. TREMAI NE: No further questions. Thank
you.

HEARI NG OFFI CER ORTH: Thank you,
M. Tremi ne.

M. Moore, do you have questions for

M. Armstrong? Oh, M. Biernoff, it appears.

MR. Bl ERNOFF: Yes. Good afternoon, Madam
Hearing Officer. |I'min for M. More. | do have
sone questions. Thank you for calling on ne.

CROSS- EXAM NATI ON

BY MR. Bl ERNOFF:

Q Good afternoon, M. Arnstrong?

A. Good afternoon.

Q You nentioned in your direct testinmony that
since 2019, you've plugged four wells at an average
cost of 120,000 per well; is that right?

A. No. And | apologize if | was not clear. W
have plugged | believe it was 16 wells since 2019.

Not having ny piece of paper in front of ne, |
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couldn't tell you it was 14 or 16. W have plugged
four wells in the last two years at an average cost of
$120, 000.

| do not have the data on those prior
wells. W didn't consider it to be applicable given
cost structures have changed.

Q Okay. Well, let me ask you about that.

Cost structures have changed in what way, since those
early days, 2019 or so0?

A. Well, cost in general, |I think, as we all
know, have gone up, and that includes within the oi
field. The state has applied new plugging paraneters
whi ch require additional plugs and cenent to be pl aced
into a wel |l bore.

So where previously we m ght be able to
plug a well in, and I"mjust going to throw general
nunbers out there, two or three days, because of these
new intervals, we are required to wait for cenent to
set before we can go up to the next interval, place a
plug and set it. So additional rig days, additional
cenment, nunber of different factors.

Q Okay. So you've described costs going up.

So let's focus on the four wells that you' ve plugged

in the last few years. | think you said just now
average cost of 120,000 per well; is that right?
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A. That's correct.
Q OCkay. Do you renenber the approxi mate

actual cost of each of the four jobs?

A. | do not. | don't know that there were any
maj or outliers than that; | don't believe so. To the
best of ny recollection, | don't renenber any |arge

recl amation costs associated with those wells. There
may have been, but does not cone to m nd.

Q Okay. So each one of the four wells was
around 120, 000?

A. Well, they average $120, 000, give or take.
| could not tell you how nuch precisely.

Q Okay. You don't renenber the range
appr oxi mat el y?

A. |l donot. | will say, to the best ny
recol l ection, nost of those were deep wells, so we
were not dealing with shallow wells that may have been
dramatically less froma pluggi ng standpoint.

Q OCkay. And that was actually ny next
guestion. | was going to ask you if you renmenbered
approxi mately how deep those four wells were or the
range of depth?

A. | would say, on average, 9- to 12,000 feet,
which within the vertical well world is fairly deep.

Q Okay. And did you testify, did | hear this
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right, that you have a non-operated interest in around
150 wel | s?

A. No. | apologize. | was not speaking very
clear. It's roughly 350 wells, and those interests
vary in size.

Q Okay. And for those wells in which you have
t hose 350 or so wells where you have a non-operated
I nterest, are you responsible for paying the OCD
bonds?

A. No.

Q It's the operator who does that?

A. Who pays is determ ned by a joint operating
agreenent, which may go back sonme period of tinme. M
understanding of the wells that we're in, we would not
be able to -- we're not able to charge that additional
cost to the working interest owners.

At the time that those woul d have been
set, there would have been essentially a bl anket
ampunt and we could charge for overhead, those sorts
of costs. Well, one of those costs woul d have been
bondi ng. That cost of bonding would increase
significantly.

But under the JOA, that anmount that we
can charge does not -- it wasn't tied to a changi ng

nunber, a variable nunber, if that's nmaking sense.
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Q | think so. And so for the 70 or so wells
t hat Arnmstrong Energy operates, per your testinony,
any other interest holders like, |ike non-operated
wor ki ng interest owners? They're not paying you or
contributing to you for bond costs, are they?

A. No, they're not. O her than what is kind of
defined as a dollar figure within our JOAs, they do
not contribute on top of that.

Q GCkay. And | think you nentioned,

M. Arnstrong, that your cost estinmate, the 120, 00
cost estimate for the nost recent four wells, that
that al so i ncludes remedi ati on and recl amati on costs;
Is that right?

A. That's ny understandi ng, yes.

Q Okay. And is it fair to characterize
Arnmstrong as a good operator?

A. | would certainly hope so. W try to neet
our obligations and we try and operate in the, first
of all, safest way possible. W try to be good
stewards of the land that we are allowed to access.
So yes, | would say we are a good operator. Not
perfect, but...

Q Okay. Fair enough. And I'mcertainly not
aware of any active conpliance violations agai nst

Arnmstrong at the nmonment. Are you?
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A. I amnot. O if any are still open, they
shoul d have been cl osed out sone tinme ago, by which |
mean they may have not been entered into the system
correctly. But we have no ongoing issues that | am
awar e of, no.

Q Okay. Yeah, ne neither. Wuld it be fair
to say, M. Arnstrong --

A. As to our own wells, mght be the inportant
clarification there.

Q It's a good one, especially now. So thank
you for explaining that further?

Do ot her operators who do have spills at
their well sites and who do have open conpli ance
I nci dents and who do have viol ati ons and who are not
as good of operators as Arnstrong is, would those
operators have higher reclamtion and renedi ati on
costs on average?

A. | don't know that | could say on average.
Again, we try to be thorough on what we do. So
frankly, our costs may, in fact, be a little bit
hi gher than others. But | certainly would recognize
that there's the potential for that, yes.

Q Okay. So | think you said that the four
well's that Armstrong plugged in the |ast few years

were all -- those sites were all pretty clean, right?
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A. To the best of ny recollection, there was no
maj or renedi ation costs. | nean, there is always sone
cl eanup that needs to be done. CObviously, the caliche
pad has to be picked up, has to be reseeded. But
nothing that I would consider a major cost that woul d
have significantly inflated the cost of that $120, 000.

Q Okay. And so if a different operator, not
Arnmstrong, whose site did have a bunch of spills and
did have significant renediation to do, you expect the
cost of that work to be higher, right?

A. | certainly think that is possible.

Q Okay?

A. There are operators who, for instance, own
their own equi pnent that may be able to remedi ate or
plug at a | ower cost basis, even if the extent of the
reclamation is larger. But I'll certainly concede
that it could be higher.

MR. BIERNOFF: All right. Okay. Well,
t hank you so much, M. Arnstrong.
Madam Hearing Officer, I'll pass the
W t ness.
HEARI NG OFFI CER ORTH: Thank you,
M. Biernoff.
| don't believe we have Ms. Nanasi .

M. Maxwell, do you have questions of
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M. Arnmstrong?
MR. MAXVEELL: No questions. Thank you.
HEARI NG OFFI CER ORTH:  Thank you.
M . Rankin?
MR. RANKI N: No questions.
HEARI NG OFFI CER ORTH: Okay. Let's see.
EOG i s nonitoring.
M. Suazo.
MR. SUAZO. Yes, Madam Hearing O ficer, just
a few questions.
CROSS- EXAM NATI ON
BY MR. SUAZO:

Q M. Arnmstrong, good afternoon?

A. Good afternoon.

Q | have to admt nost of ny notivation for
aski ng you questions is because |I'm not sure when |I'm
goi ng to have the chance to cross-exam ne anot her
fell ow Georget own Hoya, so that's part of it?

A. There seens to be a m crophone mal function
at this monment, so we'll see.

Q But the other part of the notivation is that
| think, you know, some of your testinony was
enlightening, at least to nme, in terns of
under st andi ng how these proposed rules will operate

where the rubber neets the road, or | guess where the
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proposed rule neets the operator, shall we say.

I n your testinony, you said that
Armstrong has been operating for, | think, 44 years,
correct?

A. Conpany was founded in 1977, and | believe
the first well we drilled was in 1981. So it had
non-operated interests prior to that.

Q And you said that in that tinme, you have
never orphaned a well; is that right?

A. That is ny understanding. No such incident
where we had orphaned a well, don't think that's the
case.

Q And despite not ever having orphaned a well,
I f these bonding rules and thresholds for nmarginal
wel | s are passed, that would increase your costs,
correct?

A. That is correct.

Q And those costs would be ongoi ng annual
costs?

A. They would be. Operationally, in terns of
operational cash flows, it would represent a prem um
on those bonds, whatever that prem um w nds up being,
In addition to the collateral that we would have to
put up and otherw se not be able to access.

Q And have you heard throughout this
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proceedi ng the applicant's reference to an LFC report?

A. Yes, | have.

Q GCkay. And have you heard them di scuss what
t hey' ve dub as the "orphan well problen facing the
State of New Mexico?

A. Yes, | have.

Q Okay. And so, with respect to that problem
and these increased costs, these increased costs that
you woul d incur, that Arnstrong Energy would incur,
woul d have absolutely no effect on the orphan wel
probl em on a going-forward basis, correct?

A. Yes, that would be the case, as | understand

Q And so, the only way that these increase in

bondi ng amobunts woul d have an effect on orphan wells

was it would be if Arnstrong itself orphaned a well in
the future and did not fulfill its obligations; is
that right?

A. That would be ny understandi ng, yes.

Q And is it your understanding that this
orphan well problemis primarily as the result of
| egacy wel |l s?

A. | would imagine that's accurate to say, is
that the vast mpjority are older, legacy wells. There

may be sone that are newer, that were drilled and, for
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what ever reason, not plugged. But |I'd imgine that's
a smaller portion.

MR. SUAZO. Okay. No further questions.
Madam Hearing O ficer.

HEARI NG OFFI CER ORTH: All right. Thank
you, M. Suazo.

Ms. Tripp, do you have any redirect?

MS. TRIPP: Yes, Madam Hearing O ficer. But
very, very briefly.
REDI RECT EXAM NATI ON
BY MS. TRI PP:

Q So, M. Arnmstrong, | want to give you the
chance -- access to the OCD database. This is the OCD
permtting website. And hopefully |I'm sharing -- what
you see is a website?

A. Yes, | can see that.

Q And it's really tiny, but | have to go to
expanded well search results. So these are all of
Armstrong's plugged site released wells. That was the
filter I used to get here?

But | just wanted to get this on the
record because you nentioned, you know, it was your
menory that these were deep wells, the last four wells
t hat you plugged with $120, 000 average cost, all in,

I ncl udi ng reclamati on.
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And you can see that the neasured depth
and vertical depth for those last four wells are all
greater than $11,000; is that right?

A. That woul d be ny understandi ng, yes, based
on what | see here, yes.

Q Okay. Al right. So, deep wells, plugged
at -- you know, it's a fraction of the cost, including
recl amati on work, here on that exhibit?

So the last thing | want to do is to

ki nd of put us all in your shoes, as an operator.
Because what we're mssing, | think, is the
practicality of howthis rule will work.

So with respect to that group of Hoover
wells that was shut in for 117 days out of the first
180 days of the year. So there you are in June 2025.
You're |l ooking at five wells and they've only had the
opportunity to produce two nonths, 60 days. And you
only have -- at that point, you would have anot her 180
days to nake up the difference. |Is that right?

A. Yes. That'd be my understandi ng.

Q Okay. And those wells were shut in because
there was a problemw th the gathering system is that
al so right?

A. That is generally correct. There nay be

I nstances where a well gets shut in for a workover.
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We perform routine nmai ntenance on them things of that
nature. But the pipeline shut-in certainly was a
maj or factor on those.

Q Okay. So with five wells and the potenti al
that you'd have to bond them at $150, 000 each, being
$750, 000, is there any way that you, as an operator,
sitting there on day 181 of the year, with another 184
days to go, will know when that pipeline systemis
going to be avail abl e?

A. No. We get told when we have to shut them
in and we're told when we can open them back up agai n.
But we typically don't receive nmuch -- the information
we receive tends to cone through the oil field gossip
network nmore than any verifiable information from
t hose m dstream conpani es.

Q Understood. So as an operator who's trying
to manage your wells and trying to plan, the fact that
there could be a $750,000 price tag is a very real
| npact on your operations?

HEARI NG OFFI CER ORTH: Ms. Tripp, would you
stop |l eading him please.

A. I'"'mnot sure that | have a question to
answer now t hen.

Q Okay. Let ne re-ask that?

So fromyour position as an operator,
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you can't predict whether you will be able to produce
a well necessarily for 180 days out of a remaining 180
days in a year?

A. That's correct. So from a budgeti ng
st andpoi nt, that does create sone chal |l enges.

M5. TRIPP. Okay. All right. Thank you for
wal ki ng through that exercise with nme. | don't have
any further questions for you, but the Conm ssion may
have sone.

HEARI NG OFFI CER ORTH: Thank you, Ms. --

MS. TRIPP:. But | believe | already
submtted -- I'"'msorry, Madam Hearing O ficer. |If
not, I'msubmtting M. Arnmstrong's direct testinony
and his sort of rebuttal denonstratives. | think
di d.

HEARI NG OFFI CER ORTH: | believe you did
t hat .

M5. TRIPP: All right. Comm ssioner
Armstrong, do you have questions of M. Arnstrong?

EXAM NATI ON
BY COWM SSI ONER AMPOVAH:
Q Hello, M. Arnmstrong. W IIiam Anponah,
prof essor fromthe New Mexico Tech. Thank you for
your testinony today.

So nmy first question to you, there was
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di scussion with M. Tremai ne about the days, the
production nunmber of days, for a particular well.

Can you tell the Conm ssion how the
current production base are docunented per OCD s
I nstructions?

A. I'f I'"munderstanding the question correctly,
how are we cal cul ating the nunber of days we are
reporting.

Q The nunber of days that a well is active or
produced, you know, as reported to OCD?

A. In consultation with the individual that
handl es our reporting, | inquired as to how we report
a well that may not produce 30 days a nonth, why is it
show ng us 30 days a nont h.

She indicated that's how she has been
told and trains with the OCD to do it. She foll owed
up last week to inquire if that was still the case, or
I f we had been doing it incorrectly, and we were told
no. If it produces within that 30-day period, report
it as 30 days.

MR. TREMAI NE: Objection. So, Comm ssioner
Ampomah, to clarify, I'mnot objecting to your
guestion. It's a good question. | amobjecting to
t he foundati on.

So, M. Arnmstrong -- so, okay, hearsay
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cones into these hearings. But M. Arnmstrong is
testifying that he heard from sonebody who works for
him who tal ked to sonebody at OCD, who told them a
particular thing. This is not in the record anywhere
else, and |'mgetting chatted concerns as to whether
this is accurate or not.

So, | think this is sonething that we
can try and proffer and answer and sonething that, if
true, would need to be clarified in the future.
Right? But | have significant concerns with basing
the record on what is based on M. Arnstrong's
testinony here, like three |ayers of hearsay. Like,
we are well down the path on the post office gane
here, and |'ve seen this play out before. |'m not
going to provide any further commentary on that.

But | have sonme significant concerns
with that. So, | would proffer that we would -- |
will follow up on this and we can try to provide sone
answer to the Comm ssion.

COW SSI ONER AMPOMAH:  Yeah, but you know
why |'m asking that, right? Because the deputy
director tal ked about we need to be nore concerned
and then provide nore clarity as to how the days w |l
be docunent ed.

So based on what you are saying, |I'm
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| i ke, then there's a huge uncertainty associated with
t he nunmber of days.

MR. TREMAINE: W thout testifying on behalf
of ny client, |I don't think |I can answer that any
further. But | do feel that the record reflects an
I nconsi stency anong the opponents to the rule.

We've heard in other testinony and
rebuttal testinony that operators inaccurately
represent that. No one else has said OCDis telling
us to report 30 days for every nonth in which there's
production. This is deeply a concerning
representation.

COW SSI ONER AMPOMAH:  Thank you for
clarifying, because it was a concern based on the
testinony. So I will not ask any further questions
on that. So I'll nove on. Thank you.

BY COWM SSI ONER AMPOVAH:

Q Yeah, so, M. Arnstrong, you' ve tal ked about
the inpact that these rules would have on snal
pretests, especially you highlighted the 15 percent
t hreshol d that has been inposed if this current rule
was going to be passed. Are you with nme on that one?

A. That's correct, based on how | am
cal cul ating the 180 days, yes.

Q Yeah. So there has been a | ot of
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di scussions, and fromwhere | sit, | want to see sone
conprom se here. So there has been a | ot of
di scussions where there is a little bit of agreenent
on 30 days threshold -- 30 percent threshold instead
of the 50 percent. Wuld that be sonething that woul d
be nore appealing to prudent operators?

A. It would certainly be a nove in the right
direction. | could certainly see situations where
t hat woul d be probl ematic.

| believe, as | testified this norning,
you know, sonme of the packages that we have acquired
I nevitably include a good nunber of what we consider
margi nal wells that m ght take us over to 30 percent.
So that would, therefore, prevent us from acquiring
t hat package, reworking those wells if we decided the
econom cs did not work because the additional bonding
| evel or the ampbunt of cash we woul d have to put up
I nstead. But 30 percent would be an inprovenent.

It still seens to ne that applying that
single-well bond to the remaining 70 percent wll
have -- | will speak for nyself, but | can see
scenarios in which that additional 70 percent is put
at risk, which seens to ne the opposite of what we're
trying to do. In protecting against the nost

hi gh-risk wells, we're now nmaki ng productive wells
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potentially at risk.

Q So there has been a little bit of discussion
where Conmi ssi oner Bl oom was suggesting, based on the
di scussi on about providing sonme exceptions to the
definition of the marginal wells as pertaining to the
bond, the 150,000. So sone of the exceptions are sone
of the things that you've |listed here?

Did you listen to that discussion?

A. | don't recall, if | heard that specific
di scussion. | amaware of creating -- sonme discussion
around creating exenptions for sonme of the issues that
| discussed regarding m dstream takeaway capacity.

' maware those discussions have gone on, yes.

Q So would you be in a position to provide
some of these to the Conmm ssion for our consideration?

A. Sonme exenptions.

Q Yeah?

A. Beyond the ones that |'ve heard, m dstream
wells that are part of an enhanced oil recovery
project, those certainly make sense to ne and seemto
be fair. That would prevent additional waste and
allow us to maxim ze the production we can get out of
t hose wells.

COW SSI ONER AMPOVAH:  Thank you, sir, for

your tinme. | do not have any further questions.
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HEARI NG OFFI CER ORTH: Thank you.

Comm ssi oner Bloom do you have
guesti ons.

COW SSI ONER BLOOM  Yes. Thank you, Madam
Hearing O ficer.
EXAM NATI ON

BY COWM SSI ONER BLOOM

Q M. Arnstrong, thank you for your tine
today. Just back to what Dr. Anpomah nenti oned,
regardi ng the issue of m dstream shut-ins. So,
M. Arnstrong, your concern is that a well that woul d
not ot herwi se be deened margi nal could becone margi nal
If the m dstream was shut in and pipelines were not
accessi ble over a certain period of tinme. Did | get
that right?

A. Yes. | believe that's true.

Q And last week | offered an initial attenpt
to get around this. And | swear | had sone better
| anguage this norning in ny head when | woke up, and
it's just gone now?

But currently we're defining -- the
proposed definition of marginal well is, quote,
mar gi nal well neans an oil or gas well that produced
| ess than 180 days and | ess than 1,000 barrels of oil

equi val ent within a consecutive 12-nonth period, end
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quot e.

And what | mght add to that woul d be
the following. After it says within a consecutive
12-nonth period, not including in this period
production days | ost to m dstream shutdowns. So |
woul d hope that that would extend that period out for
any period of m dstream shutdown and take that out of
the count. Wuld sonething |ike that be potentially
hel pful ?

A. It certainly would be helpful. And I think

it would be a reasonabl e accommbdati on for a situation

where a well should not otherw se be considered
marginal. It doesn't seemto ne that that's what --
the problemwe're trying to solve here.
COWM SSI ONER BLOOM M. Arnstrong, thank
you for your tinme. No further questions.
HEARI NG OFFI CER ORTH: Thank you.
Chair Chang, do you have questions?
CHAIR CHANG. | do not. Thank you for your
time. | appreciate it.
HEARI NG OFFI CER ORTH: All right. Any
reason not to excuse M. Arnmstrong? No.
Thank you very much, M. Arnstrong.
MS. TRIPP: Madam Hearing O ficer, |PANM s

next witness is M. Glstrap and he is on the
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platform He's a technical witness so we anticipate
goi ng about an hour for his direct and rebuttal.
HEARI NG OFFI CER ORTH. All right. So
per haps, then, we should take a break before we hear
fromhim Let's cone back at 2:00.
MS. TRIPP: Thank you.
(Recess held from1:51 to 2:00 p.m)

HEARI NG OFFI CER ORTH: | believe Ms. Tripp
is calling | PANM s next w tness.

M5. TRIPP: Yes, Madam Hearing O ficer. His
name is Trevor Glstrap. |f M. Apodaca can give him
canmera and audi o perm ssion. All right.

HEARI NG OFFI CER ORTH: All right. Thank
you.

M. Glstrap, if you'll unnute yourself.
There you go. Spell your first and | ast nane,
pl ease.

The WTNESS: Yes, mn'am Trevor,
T-R-E-V-O- R Last nanme, G| strap. GIl-L-S-T-R AP,
P as in Paul.

HEARI NG OFFI CER ORTH: Thank you. Do swear
or affirmto tell the truth?

The W TNESS: Yes, ma'am

HEARI NG OFFI CER ORTH: Thank you.
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Go ahead, Ms. Tri pp.
TREVOR G | strap,
having first been duly sworn, testified as follows:
DI RECT EXAM NATI ON
BY MS. TRI PP:

Q Good afternoon, M. G lstrap. W have
spoken before. | want to thank you for comng to
testify today renotely. If you could introduce
yourself to the Comm ssion?

A. Yep. MW nane is Trevor Glstrap. |I'm
currently a senior vice president and the national
energy practice |leader within Assured Partners.
Assured Partners is an international insurance broker.

Q And can you tell us alittle bit nore about
your education and your experience?

A. Sure. | graduated with a Bachelor of Arts
I n Psychology. Started ny career as a clains adjuster
with Farnmer's Insurance. Initially worked as a
liability clains adjuster and then transitioned to
Farnmers as dedi cated catastrophe team where | handl ed
| ar ge-scal e natural disaster clainms to insured autos
and property holders. Have been with Assured Partners
for about 15 years now.

Q And what is it that you do with Assured

Partners in the energy practice section?
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A. So ny team provides insurance brokerage for
oil and gas conpanies with operations spread
t hroughout all of the oil and gas-produci ng basins
wthin the US. W are largely focused on donestic
operations. We don't really touch nuch
I nternationally.

Q And so do you have experience in New Mexico,
for exanpl e?

A. Yes, mm'am

Q And then surrounding states, Col orado or
Texas, Ckl ahom?

A. Correct.

Q Okay. Thank you. And then we're here today
on a proposed rul emaki ng whi ch addresses fi nanci al
assurance. Have you had a chance to review any of the
statutes or regulations in New Mexico?

A. Sone, yes.

Q OCkay. And so I'mgoing to share ny screen
here, which | forgot to do in the beginning. And so
this statute which is 70-2-14, what is your
under st andi ng of the forns of financial assurance that
are all owed?

A. That there's four of them irrevocable
| etter of credit, cash bond, surety bonds, and a

pl uggi ng i nsurance policy.
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Q Okay. Thank you. And so in ternms of Kkind
of your credentials and in your experience, how | ong
have you been with Assured Partners and what ki nds of
clients do you work with?

A. Yeah, so we were acquired -- |'ve been on

this side of insurance for close to 15 years now. W

were -- gosh, when did we get acquired? Sorry, |
wasn't ready for that. | think we got acquired in
2015-1i sh.

So we do property and casualty insurance

for oil and gas service contractors, operators,
non- operators throughout the U S. Property and
casualty being anything fromtheir liabilities. So
general liability control well to the bondi ng needs
t hey have. The bondi ng needs vary for contractors and
operators, but we're handling start to finish those
property and casualty needs for donestic upstream oi
and gas contractors and operators in the U. S

Q And so then with respect to the rules that
are at issue here, the regulations, have you revi ewed
t he proposed change by applicants to the financi al
assurance requirenments in New Mexico?

A. Yes, mm'am

Q GCkay. MWhat's your understanding of the

exi sting bondi ng?
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A. Sorry. Were you scrolling or am|
answeri ng.

Q Yeah, I'Il let you answer. Go ahead?

A. Ckay. That it's a blanket bond that's
applicable to operators in the state.

Q And that -- go ahead?

A. | didn't say anything. |'msorry.

Q Okay. And the blanket bond, is there
anot her option for a single-well bond or a one-well
pl uggi ng financi al assurance?

A. Yes. So once you hit a certain threshol d,
then it can take over and you can take advant age of
t he bl anket bond as a nore cost-effective option, |
guess, for your bondi ng needs.

Q And your understandi ng of blanket bond is
that it covers all wells; is that right?

A. Yes, ma'am

Q OCkay. And so what are sone of your concerns
with the proposed rul e change?

A. | have a lot. You know, having gone through
this in Col orado, bonds are -- it's an incredibly hard
mar ket right now for bonds. These changes have the
propensity to have substantial ram fications on, |
t hi nk, operators that are currently active in the

state.
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Some of these proposed changes are going
to lead to, as proposed, significant increases in the
bond anounts, which is going to lead to really two
meani ngf ul changes. One, a pretty precipitous
i ncrease in the bond premuns that are being charged
to these operators. So the annual prem uns they're
payi ng, to have the bond in place, this promse to
pay.

And | also think that there's going to
be sone really big ramfications on the coll ateral
tied to those bonds. The surety market is -- again,
it's extrenely hard. |t has been for several years.
We're seeing collateral on the rise. So oftentines
you're | ooking at collateral requirenents that are
anywhere from50 to 100 percent of that bond anmount.
So not only do you have these increased prem um
charges taking place, you're also getting capex
constrained with all the collateral that is also being
tied up with those bonds.

Q OCkay. And | think in your direct, you
provided a few hypotheticals in terns of what would be
the effect of the proposed rule for an operator. Let
me get there. So in this first scenario, you wal k us
t hrough this.

A. Yeah, so you're |looking at an operator that
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has 150 wells that are above the 15 percent threshol d
and they need a $22.5 mllion bond.

So, again, typically we're seeing these
I ncreased collateral charges. So oftentines it's
going to be anywhere from 50 percent to 100 percent of
t hat bond amount. Bond amount in this particul ar
exanpl e being $22.5 nmillion. So you take the
conservative approach and you say that the surety is
going to charge a 50 percent collateral, that's $11.2
mllion in funds that are tied up.

So either the operator is relinquishing
t hose funds that are being held in the form of cash,
or they're drawi ng down a revol ver that they m ght
have in place, which they' Il get charged for that as
wel | .

And then in addition to the coll ateral,
the surety, the bond carrier is going to charge an
annual premum So the way that those annual prem uns
are calculated is it's based on a percentage of the
total bond amount that is being put up.

So again, in this situation, if we're
| ooking at a $22.5 mlIlion bond, typical bond ranges
in terms of premumfor P&A bonds is between two and a
hal f and three and a half percent of that bond anount.

So in this particular scenario, we're | ooking at a
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coll ateral of probably north of $11.2 million, with
annual prem uns on top of that rangi ng between 562, 500
to 787, 500.

Q And | think you just testified earlier, but
t hose prem um ranges, those aren't set in stone. |It's
up to the surety to determ ne them and so they could
certainly increase?

A. That is correct.

Q And in your opinion, could the effect of
these rules drive premumrates up?

A. Yeah, 100 percent. You know, this is a
| arger exposure for bond underwiters. | think we'll
probably get into this a bit later on, but bond, it's
not a transference of risk. All it isis a promse to
pay.

So as you're asking sureties to increase
the prom se that they're making, they are nore
exposed. They're not taking on that risk; they're
sinply promsing to pay it in the event that bond is
cal | ed upon.

So yes, | think that we could see a
fluctuation in these rates, either through
unconfortability within underwiters or a | ack of
capacity within the existing markets. So yes, they're

subj ect to change.
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Q Okay. And in your direct testinony, you
provi ded a second scenario, which is just sort of a
| arger scale than an operator with 1,000 wells if they
were required to single-well bond?
Can you just explain, is it the sane

mat h or woul d you change it?

A. Yeah, same math. You're still |ooking at a
50 percent collateral. And honestly, you know,
sonetinmes we'll see that the |arger anount being

required to bond sonmetines | eads to even higher
collateral. Because, again, it's a |arger anount that
I s being exposed.

So | would anticipate that, again, it's
an absol ute m nimum of 50 percent collateral that
you're going to see in a scenario like this, wth,
again, the premuns |ikely being the two and a half to
three and a half percent range. Although, given the
ampunt, it is certainly possible that that rate range
I s subj ect to change.

Q And when a surety conpany requires
collateral, are you famliar with how an operator or a
conpany satisfies that? |Is it typically through a
| etter of credit or is it a deposit of cash?

A. Yeah, it's either of the two. So typically,

nost sureties wll provide the option for cash.
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Oftentinmes when you do, they'll allow you to put those
into an investable fund so it can at |east grow
slightly. But that cash is still tied up.

O it is aletter of credit that is
going to -- or drawing down revolver with your banker,
whonever your lender is. But they are tying up funds.

| have not come across a surety that's
wlling to take into account coll ateral, say, on
wells. They're | ooking for the cash to offset that
col l ateral .

Q So an operator couldn't rely on their
portfolio or their assets as wells, necessarily, to
satisfy any of those collateral requirenents?

A. To the best of ny know edge that is correct
and. | will give you one little asterisk there. Sone
underwriters will | ook at and take into account
third-party well -reserve reports when eval uating the
financial confortability that they have with any given
operator. But no they will not use that to offset
collateral in the traditional surety nmarket.

Q So that third-party reserve report, maybe it
could be considered in setting of premumrates, but
it's not going to be avail able to denonstrate
col l ateral ?

A. Correct.
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Q OCkay. And I'msorry to junp around, but I
negl ected to ask you this when we were | ooking at this
statute. One of the forns provided for in the statute
Is a well-specific plugging insurance policy, pursuant
to the provision of the section -- I'"mgoing to scrol
alittle bit because at Part F, our statute goes into
sonme details?

Are you famliar with well-plugging
I nsurance policies?

A. Yeah. So, several years ago, a conpany
call ed OneNexus was created with, really, an intent to
provide an alternate and nore effective solution to
the traditional nmeans of conplying with P&A bondi ng
requi renments.

OneNexus was able to successfully
devel op an insurance product that's able to conply
with the plugging requirenments nmandated by regul ators,
but that also allows the operator to transfer sone of
that cost of those pluggi ng and abandonnent expenses
to an insurance provider.

It's got a very simlar arrangenent to a
traditional surety bond. OneNexus uses what they call
an asset retirenment agreenent, ARA. As there's a
three-party agreenent between the operator -- if you

were on a bond, that would be you as the principal,
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OneNexus, who woul d be kind of deenmed the guarantor,
and the regulator, going to a traditional bond, you'd
| abel the obligee.

Paynments under that asset retirenent
agreenent are managed by OneNexus' Okl ahoma captive
corp. It's a protected sale captive insurance conpany
that's regul ated by the Okl ahoma | nsurance Departnent,
O D. And each asset retirenent agreenent is backed by
a CLIP, contractual liability insurance policy, that's
| ssued by the captive with funds that are legally
ring-fenced and reserved exclusively for
deconmm ssi oni ng obligati ons.

The captive's financial capacity is
underwitten by a global insurance carrier called
Muni ch Re. Munich Re is providing capital support to
underwite up to 3 billion in gross deconm ssi oni ng
liabilities.

Part of the reason that this product is
so simlar to a bond itself is the CLIP. That
contractual liability insurance policy provides the
same non-cancel abl e i nsurance backing that is
simlarly present in surety bonds. So it is an
uncancel abl e policy.

VWhen a claimis made for plugging

expense, those paynents are nmade to the principal or
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operator, with the regulator as beneficiary; thus
ensuring that the funds are used as i ntended.
Currently working with Col orado and OneNexus to

I ncorporate this option for Col orado-based operators
as wel | .

Actually, | think New Mexico m ght have
met with OneNexus at one point in tinme. But |I'mnot
sure if that's -- I'mnot sure where that conversation
went .

Q Al right. Thank you. So you're famliar
with this OneNexus product. And did you nmention that
you're already in the process and working in Col orado?

A. Yes, ma'am So ECMC is the group that
oversees oil and gas in Colorado. W're working in
partnership with ECMC and the attorney general's
office to get formal approval here. W are, it seens
| i ke, very close to the finish line. W are awaiting
the formal thunbs up fromthe AG s office, at which
point intinme we'll sit in a formal hearing with ECMC
to see if we can get the final |ayer of approval to
I npl enment this here in the state.

Q And wll that inplenentation be available in
Col orado for all operators or is it on kind of a
one- by-one basis to each operator?

A. That is a great question. Qur intent is to
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make it available to all. |If we can get the state
ultimately confortable with the product itself, which
| whol eheartedly believe, if we can just continue
spending tinme on this, they will be. It is just as
broad as a bond, but it will actually transfer the
risk. But our intent is certainly to nake it
avai l able for all and not just to sone.

Q Okay. Thank you for diving into that?

And so we just tal ked about i nsurance,
but | believe in your direct testinony you explain
kind of at | ength that bonds are not insurance. So if
you could just conpare the two for us today.

A. Sure. So unlike an insurance policy, a bond
Is a financial guarantee rather than a risk transfer
mechanism So a bond represents a prom se to pay.
It's typically backed by either cash or an irrevocable
|l etter of credit fromthe operator or by a contractual
obligation froma third-party guarantor, |ike a
surety.

In contrast, insurance involves the
transfer of risk. So the policyholder pays a prem um
to an insurance carrier, which in turn issues a policy
outlining the specific terns, conditions and coverage
limts under which they'll indemify the policyhol der

for covered | osses, subject to any deducti bl es.
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| guess the key distinction is that with
I nsurance, the financial risk is transferred fromthe
operator to the insurer.

Wth a bond, the risk remains with the
operator. The surety only steps in if the operator
fails to neet its obligations. And even then, the
operator is ultimately responsible for reinbursing
t hat surety.

Q And so the insurance product, |ike OneNexus,
there's actually a shifting of risk there, to where it

woul d cover the entire plugging and recl amati on

liability for the well, rather than a set anount; is
that right?
A. Yes and no. So yes, that is right. It is a

transfer of risk. You are spot on with that.

| guess the delineation is that the
I nsurance anount, the payable amount, is set by the
operator. And typically how we envision this
happening is it's in partnership between the operator
and regul atory body. Right?

So if the regul atory agency says that --
and |'m going to make up a nunber -- you need to
i nsure each of these wells for a penal sum of $10, 000,
t he operator may choose to insure those wells at

10, 000. They al so, however, have the flexibility
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to -- say the operator perceives their actual
pl uggi ng costs are 150,000. They could insure each of
t hose wells at 150,000, or 400,000, et cetera.

So you get the ability to dictate the
amount in which you want to insure themfor. |If you
want to nmeet regul ator conpliance and use that anmount,
you can. If you would like to buy a larger limt of
I nsurance, you could also do that.

Q Thank you for providing that clarification.
You nentioned earlier -- so | know you're active in
Col orado. Were you also involved in the Col orado
rul emaki ng procedure that changed their financi al
assurance?

A. Yes, ma'am

Q Can you tell us a little bit about your
experi ence and what you've seen in Col orado?

A. Yeah. | nean, it seens |like it was a very
simlar situation. You know, a |lot of discussions
that were taking place.

| can tell you from nmy perspective, the
reformin Colorado wasn't really successful. In fact,
| think, if anything, it m ght have created sone
uni nt ended consequences that should maybe serve as
sonewhat of a cautionary tale for New Mexico.

You know, ECMC touted its 2022 bondi ng
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overhaul as the strongest in the nation. The reality
Is that the rules have increased financial pressure on
operators wi thout meaningfully reducing the orphan
well problem | think there's several key outcones
that sort of highlight the failure of that reform

The new bondi ng requi renents have
contributed to operators becom ng financially unable
to conply. There is an exanple in Col orado, a group
call ed KT Resources, a snmall operator here that failed
to neet its financial assurance obligations. They
received a couple dozen violation notices. As a
result, 107 wells they had acquired in 2022 are now
expected to be orphaned and transferred to the state
for plugging and renedi ati on.

Here, at least, the rules allow | arge
operators to use bl anket bonds and di scretionary
financial assurance plans, while small and m dsize
operators |lack the production volunmes to fund their
own deconm ssi oning, making them nore vulnerable to
i nsol vency and orphaning itself.

Wth nore wells being orphaned or
potentially orphaned, the financial burden is really
shifting to the state and taxpayers.

Q GOkay. Thanks. And you nentioned earlier,

and | think | skipped the slide, but that the surety
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market is really difficult and that it mght -- is it
true that it may not be available to every operator?

A. Yeah. So we've touched on this a little
bit. But nobst operators are required to post
collateral to secure their bonds.

In ny experience, the collateral
requi renments can be upwards of 50 to 100 percent of
t hat bond anount that is being required. And it's
| argel y dependent on the operator's financial strength
and the size of the bond itself. Generally, the
| arger the bond, the higher the coll ateral
requi renment.

In addition to the collateral, sureties
do charge an annual bond prem um for issuing that
bond. So again, in this sector, typical prem uns
range between two and a half and three and a half
percent of the bond anpbunt. That is an annual
premum so it is charged on an annual basis. And the
conbi nati on of substantial collateral and recurring
prem um costs can significantly increase the overall
operating costs.

So for your small to md-size operators,
absorbing these costs is often neither feasible nor
sust ai nabl e, especially in your nore

capital -constrai ned environnents.
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Q And so for an operator who's not either
eligible or it just doesn't make financial sense to
get a surety bond, what are the other forns that woul d
be avail able to thenf

A. Cash, letter of credit. And it's pretty
mniml. Well, | guess now you al so have the
OneNexus, assum ng that we could get a approval of
them as an alternate to this.

Q Okay. Thanks. So to summarize, it would be
the surety bond, a cash bond, a letter of credit, or
possi bly a well-plugging insurance policy. Is that
the four that you're thinking of?

A. Yes, ma'am

Q And our statute provides for all four of

A. Yes, ma'am

Q So you ran through your direct pretty fast
here. | do want to give you the chance -- you
subm tted sonme rebuttal testinmony in this rul emaking.
And | know maybe we're beating this over the head, but

does a bond insulate or ensure the state in any fornf

A. No. | would say that it does not insulate
or insure the state at all. A bond is a financial
guarantee. It's not a risk transfer mechanism |t
does not shift financial liability or financial
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responsibility away fromthe operator.

I nstead, it ensures that if the operator
fails to neet its obligations, such as pluggi ng and
abandoning a well, the state has a nechanismto
recover those costs, either through the bond's
col l ateral or by pursuing the surety.

However, the recovery is not automatic
or conprehensive. The state often engages in a clains
process, which can be tinme-consum ng and uncertain.

In contrast, insurance is designed to
transfer risk fromthe insured to the insurer. When a
covered | oss occurs, the insurer is contractually
obligated to pay, subject to the policy terns.

Bonds don't offer that kind of
protection. They are contingent liabilities, not
i ndemity instrunents. So while a bond nay provide
sonme financial recourse, it does not insulate or
I nsure the state against the full cost or risk of
nonper f or mance.

| think the distinction is critical when
evaluating the effectiveness of bonding requirenents
as a tool for environmental protection and financi al
assurance.

Q Anot her argunent that's made is that a

surety market is just |ike any other market, you know,
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just |ike the car insurance market, and so obviously
it will respond. |If there's a demand, they'l|l mke
t hat product avail abl e?
Do you have a response to that position?

A. | think it's an unequivocal no. The surety
mar ket operates very differently fromthe traditional
I nsurance market, and especially sonething like auto
I nsur ance.

Surety's don't pool risk in the sane way
that insurers do. They underwite each bond | argely
based on the financial strength and credit worthiness
of a particular operator. So this neans that access
to bonding is selective and constrai ned, especially
for your small and m d-size operators or those with
limted liquidity.

Unli ke car insurance, which is broadly
avai |l abl e and priced on actuarial risk nodels, surety
bonds often require significant coll ateral; again,
sonetinmes up to 100 percent of the bond anount, and
they're subject to strict underwiting criteria. |If
an operator doesn't neet those criteria, they could be
deni ed bondi ng al together, regardless of their
operational track record.

Additionally, the surety market is

capacity driven. |f regulatory changes dramatically
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I ncrease the demand for bonding, as we've seen in
Col orado, sureties may not have the appetite or
bandwi dth to respond quickly or at scale. That can
| ead to market bottl enecks, delayed approvals, and
even operators being forced out of conpliance due to
| ack of access.

Q | had one nore question. Just in terns of

the practical effects, the way a bond works, even if

there's financial assurance posted for a well, when it
cones tine to plug that well, is that noney avail abl e?
A. No. And actually, will you -- will you just

repeat that again, because | want to nmake sure that |
answer directly what you're asking.

Q Yes. Ckay. So, if an operator posts a
bond, a single-well bond for a well, and that operator
is then ready to plug that well, can the operator
access that, the suns that are --

A. Yeah.

Q -- for the financial assurance?

A. Thank you. Yeah, absolutely not. So,
again, there's no transference of risk. This is
singularly a promse to pay. So the surety is saying
that in the event, operator defaults, these funds are
being held in reserve for that scenario.

However, as Arnstrong, or whonever it
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I's, goes to plug any of their given wells, they're
using existing capital for those costs. They do not
have the ability to access the penal sum being
guaranteed by the surety, any of the collateral that's
bei ng used to guarantee that. It is a totally
separate bucket that is drawn upon.

Q And so if the state is the beneficiary under
t he bond or arrangenent, can the beneficiary access
t hose funds if the well is orphaned and it falls to
t hent?

A. Yes. So in the event that a well is
or phaned, the state does have the ability to go after
t he bucket of noney that's avail able.

So in the case of a surety bond, the
state nmust first declare the operator in default and
then initiate a formal clainms process with the surety.
The process can involve docunentation of
non- conpl i ance, negotiation or dispute resolution,
| egal proceedings if the surety contests the claim
It can take nonths, it can take years, during which
the wells may remai n unpl ugged.

For coll ateral -backed bonds or letters
of credit, the state may still face delays due to bank
processing tinelines, legal review of drawdown rights.

And, again, inportantly, these funds are not avail able
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for the operator to performthe work thensel ves.

So once the state steps in, the operator
is typically out of the picture. The state nust
manage the plugging and renediation. Oten it seens
at a higher cost and with limted flexibility than
what operators can performon their own.

The financial assurance nechani sm does
not function like a liquid reserve. They're
contingent, reactive tools, not proactive funding
sour ces.

Q OCkay. And so one of the things that we' ve
heard in this rul emaki ng proceeding is that these
rules are intended to address risky wells and risky
operators. Would increasing financial assurance
| evel s acconplish that objective?

A. Not really. | mean, | think that just
rai sing the financial assurance requirenents doesn't
automatically solve the problemof risky wells or
ri sky operators. |It's a blunt tool being used to
address a nuanced i ssue.

Hi gher bondi ng doesn't prevent risk, it
just prices it. It doesn't inprove well integrity, it

doesn't ensure better operational practices, and it

doesn't guarantee the state will be nade whole if
sonet hi ng goes wrong. |In fact, if the bonding
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requi renments are too aggressive, they can lead to nore
or phani ng, not | ess, because operators who can't neet
t he new t hreshol ds may wal k or go under.

Q And have you seen that occur in Col orado
foll ow ng the Col orado increase to financi al
assurance?

A. Yes.

Q Okay. So, two of WELC s wi tnesses,

M. Mrgan and M. Peltz, both propose that those who
benefit fromthe production of wells should pay for

t he decommi ssioning and the reclamtion costs. Do you
agree with that position?

A. I do. | think it makes sense -- | think it
makes the nobst sense for operators who benefit from
the entire life of the well to share in costs
associated with the deconm ssioning. But | don't
think the proposed rules acconplish this by limting
t he additional financial assurance burden to
| ow- produci ng wel | s.

On the other hand, from what |
understand of it, is that the New Mexico oil and gas
conservation tax would do that by carving out revenue
over the entire production, productive |ife of that
wel | .

Q And | apologize for junping around, but I
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remenber the question | needed to ask you?

So we've heard a | ot of discussion about
whet her the bonds required by our statute, 70-2-14,
are cancel able or whether they're conditioned on the
pl ugging of the well. [|'ll share that statute again
for you. Do you have an opinion as to whether surety
can cancel or release a bond prior to a well-being
pl ug?

A. Cannot .
M5. TRIPP: COkay. Thank you.

And so that concludes M. G lstrap's
direct and rebuttal testinony. W have sone brief
surrebuttal testinony to offer.

HEARI NG OFFI CER ORTH: Thank you.
BY Ms TRI PP
Q So, VWELC s expert witness, M. Peter Morgan,
at page 6, lines 3 through 15, and also at page 8,
lines 5 through 11, he asserts that the surety market
will respond to the demand that's created by these
regul ati ons?

Do you have the sanme opinion?

A. No. | think that the surety nmarket is
capacity driven. So a sudden surge in demand can very
possi bly not be met quickly or at scale.

| nmean, we saw this in Col orado. It's
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sent absolute ripples through the surety market, had
people scranbling to figure out what they were going
to do to secure that capacity. So, no.

Q And then M. Peltz, which is Exhibit 82 at
page 13, he provided this table, Exhibit 84. And the
note 3 states that these premumrates are based on
surety premuns fromthe Bureau of Ocean and Energy
Managenment. |s that an accurate -- would you consi der
t hat an accurate source for estimating prem umrates
today in New Mexico?

A. No, | would not. | think that they are
likely wildly skewed from what we would see for
onshore wells. | believe that there was a nore recent
study that even showed those had increased to nearly
$2 million. It's just a -- we're tal king about appl es
and fruit flies, right? | nmean, these are just two
totally wwldly different scenarios. So, no.

Q Okay. Thank you. And finally, what we've
heard a lot, M. Mrgan, Exhibit 81, Page 26, |lines 17
t hrough page 27, line 1, that these proposed rul es
take a risk-based approach to address those wells at
t he greatest risk of orphaning using the surety
conpany's anal ysis of risk?

I s that your understanding of how a

surety eval uates an operator before offering a bond?
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A. No. So, sureties, it's just not how they
wor k. Because again, there's not a transference of
risk. Underwriters, typically within the surety
world, ook to underwrite to a zero-loss scenari o, and
that is largely dependent on the cash liquidity and
financial stability of that conmpany. So, they're not
deep diving into the operational wherewthal.

| suppose maybe if you have soneone that
I's consistently show ng up in newspaper headlines,
that they could be referenced maybe as part of that
underwiting process. But no, it is largely driven to
underwite to a zero-loss scenario that is al nost
exclusively driven by the underwriters confortability
with the financial wherewthal.

Q OCkay. And in this slide of your surrebuttal
denonstrative, are you famliar with the nmaster orphan
well list that the oil conservation Division produced
in this matter?

A. Sonmewhat .

Q Sonewhat. And then the G| Conservation
Di vision al so produced what's | abel ed as Exhibit 29,
which is a list of all the financial assurance that's
on file with the state currently?

And so, is there anything you can

explain to us about this slide in terns of whether a
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surety eval uates risk?

A. Yeah. So it seens |ike a good exanple to
enphasi ze the point that they don't. Eight out of the
top ten on here who have orphaned wells in New Mexico
were all able to attain surety bonds. So | think that
that helps to, if anything, prove the point that
that's not what they're in the business of review ng
for underwiting.

M5. TRIPP. Okay. The other attorneys wl|
have questions for you as well as the Conm ssion.
But this concludes our surrebuttal testinony.

And |'Il proffer M. Glstrap's direct
and rebuttal testinony and the denonstrative
surrebuttal slides.

HEARI NG OFFI CER ORTH: |I'Ill pause for a
noment in the event there are objections.

Okay. They're admtted. Thank you.

(Admtted: |PANM G lstrap Direct

and Rebuttal Testinony and
Denonstrative and Surrebuttal Slides.)
HEARI NG OFFI CER ORTH: Ms. Fox or
M. Tisdel ?
M5. FOX: No questions today. Thank you for
your testinony.

HEARI NG OFFI CER ORTH: M. Tremmine. Do you
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have questions?
MR. TREMAI NE: Thank you. Ms. Fox has
throwmn nme a curve ball there.
CROSS- EXAM NATI ON
BY MR, TREMAI NE:
Q Al right. Good afternoon, M. G strap.
My nane is Jesse Terrain. |1'mthe |legal director for
the G| Conservation Division. | just have a couple
guestions for you?
On your recent slide that you were going
over with Ms. Tripp, you were tal king about sone of
t he operators on the mass orphan spreadsheet and
i ndicating that the -- | believe you indicated that
the existence or the fact that they were able to
obtain financial assurance or sureties indicated that
they were not assessed according to their relative
risk. |Is that a fair statenment?
A. | believe that they weren't assessed based
on their operational risk.
Q OCkay. And do you have any know edge of when
t he operators on that list that you showed provi ded or
acquired their respective financial assurance?
A. | do not. But | can elaborate on that sone,
if you d like to just talk about generally what

happens with the underwriting process for existing
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bonds.

Q Okay?

A. So typically when a bond is first in place,
put in place, there is a robust review of the
financial stability of that organization. And
different sureties vary. Sonme of themreview those
financials on a quarterly basis to ensure conti nued
financial wherewthal. Sonme of themdo it on an
annual basis. That can fluctuate | argely based on
commodity price.

So, for exanple, during COVID, we saw a
much hi gher scrutiny over those bonds. Because we saw
such a precipitous decrease in the commodity prices,
underwriters, surety underwiters, were really getting
nore into the weeds of the finances of the conpanies
that they were providing those bonds for.

So it really does vary. Sureties do
have the ability to change collateral throughout the
course of that bond as well, because these are
un-cancel able. So, for exanple, a surety could put a
bond in place, and I'll use Arnstrong because | caught
the tail end of Arnstrong's presentation. |If
Armstrong has a bond in place right now that has a
50 percent collateral tied to them and for sone

reason, they had a slip in their financial
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wherew thal, the surety conpany, upon review of those
finances, either in a quarterly, sem annual or annual
basi s, would have the ability to increase the
collateral they're requiring of Arnstrong.

Q M. Glstrap, thank you for that. Do you
have any personal know edge of the terns or conditions
of the financial assurance associated with any of
t hose conpani es that you referenced?

A. Do not.

Q Okay. A couple of questions here. You
know, a lot of hay is being nade in this hearing
di stinguishing sureties frominsurance. And | think
that ny understanding is that the real primary
distinction is that sureties don't shift risk?

In the event that OCD plugs and orphaned
well, and OCD then calls the bond on that well, and
t he surety pays out the bond, the reason -- tell nme if
you agree with this. The reason you're saying that a
financi al assurance instrunment does not shift risk is
because, according to the agreenent, the surety can go
after the operator for that noney.

A. Not can, but wll.

Q WII. GCkay. What happens when, once you go
after the operator, they don't have any noney left?

A. So it's part of the reason that we see such
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hi gh collateral requirenents fromthese sureties, is
there's not a ton of recourse.

So the surety can certainly try and sue
them for the assets that they have. They wll
certainly take the collateral that has been nmade on
hand. But sureties underwite to a zero-|oss
scenari o.

So when a surety is sitting here
eval uati ng whether or not they want to provide terns
to any given operator, they're going to do so if they
feel confortable that in the event this operator did
default, that they, surety, would be able to coll ect
100 percent of the funds being prom sed.

Does that answer your question.

Q It does. Thank you. You testified to an
increase in collateral, and this has cone up a couple
times in discussing Colorado and the increased
proposed increase in FA. M. G lstrap, why
specifically have sureties increased their coll ateral
or prem um demands of operators in recent years?

A. So | think as penal sunms continue to
I ncrease, so it is the exposure for the surety.

Again, a surety is not a transfer of risk; it is
sinply a prom se to pay. And sureties, like all other

conpani es, are in the business of making noney.
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So as these exposures continue to
I ncrease, they look to offset their exposure as well,
which is why we're continuing to see those ri se.

Q So, M. Glstrap, I'mgoing to paraphrase.
| understood that to be insurance speak for sureties
have had to pay out bonds. So you're starting to
charge nore for bonds. |Is that right?

A 1 think it's twofold. Sureties |like -- yes,
sureties have paid bonds before. Absolutely.
Conpani es have gone under, sureties have had to pay
t hose bonds, as the intent of putting themin place.

But, again, they're not actually
transferring risk. Their intent is to never have a
pai d and uncl ai red bal ance of that ampunt paid. So as
we continue to see rising penal requirenents, penal
sum requi rements or bondi ng requirenents throughout
states, underwiters are |ooking to offset their
exposure by requiring nore collateral from conpanies
to ensure that in the event of a default, they are not
|l eft out to dry.

Q GCkay. And in your understanding, observing
this trend in the insurance and surety industry, those
change in terns have resulted fromsureties having to
pay out on a significant nunmber of surety instrunments,

correct?
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A. Again, | think it's largely due to rising
requirements in this space. But | think that there's
a | arger exposure for these surety conpani es.

s the increase being driven singularly
due to losses, | think is what you're asking. | don't
think that's accurate. | think it's being driven due
to a higher increase or exposure for | osses due to
rising increases to these bond anpunts.

Q I'"'mnot asking you if it was singularly
driven by losses. [|I'masking you if |osses are
contributing to those changes of terns?

A. Very possible. Admttedly, I'mnot a surety
underwiter, so | don't know that | can answer that
any better than | have. Sorry.

Q I'I'l nove on. Thank you?

M. Glstrap, you nade two statenents
that | want to follow up on at your direct and
rebuttal today. First, you indicated that the terns
or that sureties will look at the financial strength
and credit worthiness of individual operators.

And then you nade a statenent that
hi gher bondi ng doesn't address risk. It just prices
it.

So am | understandi ng your testinony

correctly that sureties will require nore coll ateral

Page 197

Veritext Lega Solutions
Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com



© 00 N oo o b~ wWw N

O T N R R N T
o A~ W N P O © 00 N O 0o M W N +—, O

and/ or hi gher prem uns for operators who the surety
deens have |l ess financial strength or |lower credit
wor t hi ness?

A. WII you, w thout repeating everything, just
repeat that |ast question, the |ast sentence? [|I'm
sorry.

Q Wbuld you agree that sureties require nore
collateral or higher premuns if they are | ooking at
an operator that the surety deens has either |ess
financial strength or |ower credit worthiness?

A. Yes.

Q Okay. Does it not stand to reason that an
operator with |l ess financial strength and | ower credit
wor t hi ness represents a greater risk of orphaning
their wells?

A. I'"'mnot sure that I'mthe right person to
respond to that. You know, |'m just an insurance guy.
' m not an operator.

But my m nd goes to conpanies that are
operate stripper wells or sonme of those marginal
wells. You know, | think that they've got nuch
tighter financial constraints and cash flows, and |
don't know that that necessarily makes them a greater
risk.

I f anything, |I think that those fol ks

Page 198

Veritext Lega Solutions
Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com



© 00 N oo o b~ wWw N

O T N R R N T
o A~ W N P O © 00 N O 0o M W N +—, O

can be beneficial to the state. As you see sone of
the super majors |looking to diverse sonme of those,
fromtheir perception, crunm er your assets, | think
It's great you have conpanies out there that that is

| argely their focus. And | don't know that just
because their revenues are | esser than sone of their
peers that are drilling newer, bigger, better wells, |
don't know that it nmakes thema worse risk in terns of
their operational efficiencies.

Q So in that hypothetical, a surety is |ooking
at an operator that they deem has | ess financi al
strength and that's the reason why the surety is going
to require either additional collateral or higher
prem uns. But you're stating that that does not nean
t hose operators are higher risk? | just want to be
clear?

A. Yeah, | don't think that just because they
don't have the sanme sort of margins neans that they're
nore exposed or at risk for going under.

But | think fromthe sureties
perspective, it nmeans that those fol ks, should they go
under, holistically, have nmuch | ess access to cash
flows to pay out the penal sumthat is being prom sed.

As such they're required to put up nore

collateral and/or potentially pay a higher prem um

Page 199

Veritext Lega Solutions

Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com




© 00 N oo o b~ wWw N

O T N R R N T
o A~ W N P O © 00 N O 0o M W N +—, O

because in the event they go under, they m ght not
have the sane sort of cash flow as one of their |arger
peers with those hi gher revenue efficiencies.

HEARI NG OFFI CER ORTH: Fi ve m nut es,
M. Tremai ne.

MR. TREMAINE: | think I have one nore.
BY MR. TREMAI NE:

Q M. Glstrap, in your direct and in your
rebuttal, you talk at sonme | ength about sureties, the
process by which -- any given surety's reluctance to
pay out or potentially their opposition to that. So
on your rebuttal testinony, page 3, line 7, you state,
"Under nost commercial surety or indemity agreenents
underlying a bond, the surety also retains the power
to negotiate or settle calls on bonds, which all
sureties enforce zeal ously?"

You then state that OCD is famliar wth
this dynamc, with over $700, 000 in bondi ng by Cano
Petro and having collected just over 161, 000 four
years | ater

M. Glstrap, are you inplying that the
bond payout related to the Cano Petro was a negoti at ed
sunf?

A. | admttedly don't know definitively. M

assunption is yes, it was.
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Q Okay. |If | told you it absolutely was not,
woul d that cause you to alter your testinmony at all?

A. Is that an opinion or is that fact that it
was not a negoti ated anount.

Q | don't get to testify, but I"'mtelling you
I f you accepted the prem se that that was not a
negoti ated anount, would that change your testinony?

A. In terms of surety carriers having the
ability to negotiate those final payouts, no, it would
not change the testinony.

Q Have you | ooked into or been advi sed by any
| egal counsel as to the State of New Mexico's ability
to negotiate --

A. | have not.

Q -- bond payouts?

Okay. Thank you. And just to wap, |
just want to make sure it's quick for the record, so
you don't have any personal know edge of the Cano
Petro bond forfeiture or any specific forfeitures that
have been pursued by the O | Conservation Division
correct?

A. That is correct.

MR. TREMAINE: Ckay. M. G lstrap, thank
you very much for your time. | had no further

gquesti ons.
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HEARI NG OFFI CER ORTH: Thank you,
M. Tremai ne.
M. Moore, do you have questions of
M. Glstrap?
MR. Bl ERNOFF: Madam Hearing O ficer, it's
Ari Biernoff. No questions for M. Gl strap.
HEARI NG OFFI CER ORTH: Thank you.
Let's see, M. Nanasi | don't believe is
with us.
M. Maxwel |, do you have questions?
MR. MAXVEELL: No questions. Thank you.
HEARI NG OFFI CER ORTH: Thank you.
M. Rankin, any questions?
MR. RANKI N: None fromnme. Thank you.
HEARI NG OFFI CER ORTH: All righty. EOGis
moni toring. M. Suazo, any questions?
MR. SUAZO. Yes, Madam Hearing O ficer.
Just a coupl e of questions.
CROSS- EXAM NATI ON
BY MR SUAZO
Q Good afternoon, M. G lstrap?
A. Good afternoon.
Q | want to ask you a couple of questions
about this OneNexus insurance policy that you

explained to the Conm ssion. |Is that the only
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one-wel | plugging insurance policy on the market that
you're aware of?

A. It is the only one that | am aware of,
correct.

Q And do you know what states it's avail able

I n?

A. | believe that it just was put in place in
West Virginia. | believe | saw an article fromthe
governor touting -- | think Diversified Energy just
did a deal in West Virginia. | believe it is now

available in California. And | believe that OneNexus
I's nearing the finish |line of a product for Wom ng as
wel | .

Admttedly, it's very possible they're
in other states, but | do not know definitively.

Q So then it's safe to say that that is not
avail able as an option in New Mexico; is that correct?
A. I'"'mnot sure that | agree with that. |

don't know if it has been used in New Mexico, but
based on the way that the rules are witten, it |ooks
as though New Mexico currently allows for an insurance
product to neet the bonding obligations.

So wi thout being an expert on the
New Mexico | aws, ny perception is that it would be an

accept abl e product to neet the existing requirenents
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and/ or proposed new requirenents.

Q Now, in these other states where you are
sure that it is available, did that type of insurance
policy have to obtain approval from whoever
adm ni sters their insurance overstate?

A. | do not know the answer to that. | can
tell you in Col orado, the answer is yes. And the
reason being, it seens |like one of the biggest
di fferences, at least fromny know edge between how
conpliance with these requirenents are witten, is
t hat Col orado's wordi ng does not include an insurance
policy as a viable alternative. Therefore, it's
requi red approval from ECMC.

Q So then in order for an insurance policy for
the, the plugging of wells to be available in
New Mexico, is it your understanding that it would
have to be approved by, | guess, the New Mxico
Superi ntendent of | nsurance?

A If it wasn't -- | guess |'mnot sure how to
answer that. As is, | don't believe so. Because
based on at |east the wording that |I've seen, it seens
to -- the rules seemto already allow for an insurance
product to be utilized.

If the regul atory agency took the

position that that wasn't the intended wording, then
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|"msure it would require additional clarification.
But my assunption is it would be accepted.
MR. SUAZO. No further questions.
HEARI NG OFFI CER ORTH: Thank you.
Ms. Tripp, do you have any redirect?
MS. TRIPP. No, | do not.
Thank you, M. G lstrap. The
conmm ssi oners may have questions for you.
HEARI NG OFFI CER ORTH: All right.
Comm ssi oner Anmpomah, do you have questions of
M. Glstrap?
COW SSI ONER AMPOMAH:  Yes, | do.
EXAM NATI ON
BY COWM SSI ONER AMPOVAH:

Q So I'mlooking at the nunmbers that you put
up as part of your testinony discussing, let's say,
scenario 1 and scenario 2. So with your scenario 1,
you're | ooking at operators with 150 wells and al so
the 15 percent threshold needs. And they are required
to pay, if the premiumthat you are providing here,
let's say, 2.5 to 3.5, you know, to the high of about
$787,500 a year?

| mean, so |I'mjust still thinking about
for smaller -- for small operators, is there a way

where we can have, let's say, financial assurance that
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woul d test the states and al so does not necessarily
cripple these conpani es?

A. That's a great question. And honestly, |
don't know that I'"'min a position to help find a
solution. | was brought in to coment on what was

bei ng proposed.

VWhat | will say, Commi ssioner, is | do
t hi nk that acceptance of a OneNexus product wll help
inthis. It's at |least a transference of risk. To be

cl ear, though, the OneNexus, it comes with a prem um
as well, right? W're going to see simlar prem uns
w th an insurance product.

| guess the biggest difference is that
you're essentially using those premuns to pre-fund
future costs, which is a huge differentiator between
an i nsurance product and a bond. Because those
prem uns that you're referencing, that 562,000 to
787,000, those are sunk unrecoverable costs that
aren't going towards future pluggi ng expenses.

" msorry, that probably wasn't as
direct a response as you want ed.

Q Yeah, so maybe this mght be simlar to that

of the insurance that you are discussing. But don't
you al so believe that there could be a way where we

can pass a mninmum FA requirenent for these wells, and
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then al so probably sonething in there |ike a cost per
barrel basis to build up the cost to plug the wells,
where OCD can have access to that anount?

So instead of a conpany, the small
operator putting up $150,000 per well, but they can
put up sonme and then also nore or | ess charge on a per
barrel basis to really build up the cost to that
amount to plug the well, just in case that operator
defaults. But if the operator plugs their well, then
t hey have access back to their noney. Can you conment
on that?

A. | amvery in favor of alternatives to just
singularly increasing the financial assurance
obligations. | think that the idea of sonme sort of
pre-funding pool is fantastic. You know, again,
haven't certainly seen anything, an outline, to be
able to comment on it specifically. But yes, | |ove
the idea of creative options outside of singularly
just increasing financial assurance |evels.

Q So the pre-funded pool you just nentioned,
has it been inplenmented in any other states?

A. 1'd have to go through and | ook to tell you
that. |'mnot sure off the top of nmy head.

COW SSI ONER AMPOVAH:  Thank you, sir, for

your testinony. No further questions.
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The W TNESS: Thank you.
HEARI NG OFFI CER ORTH:  Thank you.

Comm ssi oner Bl oom do you have
questions?

COW SSI ONER BLOOM  Thank you, Madam
Hearing O ficer. Yes.
EXAM NATI ON
BY COWM SSI ONER BLOOM

Q Good afternoon, M. Glstrap. Just a couple
guestions?

We' ve heard contradictory testinony
during this hearing about whether bonds can be
cancelled if a well were to |leave this newly created
mar gi nal status. The OCD says yes. You said no,
correct?

A. Yes, correct. Bonds are a non-cancell abl e
product. The only tinme the bond is canceled is when
they are released by the regul atory body or called
upon.

Q So, if a well were to be bonded because it
was margi nal and that it increases production,
couldn't the state be obligee, then release that bond?

A. So the -- | guess the state could release a
bond whenever they want to. M assunption is that in

that particular situation, the state woul dn't rel ease
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t he bond. |If anything, they m ght change the anount
of the bond.

So if there's a higher anount required
for a marginal well, then there is a high-producing
well, presumably it would be a stair step down in the

bond requirenment, but not a release thereof, because

it's still a well that has a, at sone point in tinme,
end of |life expected and will need to be reclai ned.
Q GOkay. Thank you. | nean, this is an

essential matter here. Because one of the things that
this proposed rul emaki ng would do is really push
operators to either plug their wells or increase their
production so that they don't have to be bonded, so
they don't go into marginal status, so they cone out
of marginal status. And we have a di sagreenment anong
the parties as to whether bonds are cancellable or if
there's a way to drop a bond on a well that was once
marginal. |'mnot quite sure how we're going to work
this out. Anything else you can add?

A. | can say that plugging and abandonnent
bonds are non-cancelable. It's part of the reason
t hat you see such high collateral and prem um
requi renments tied to themin such scrutiny over the
financial liquidity of that particul ar operator.

Because once put in place, the surety cannot cancel
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t hat bond. The only way they're getting off that bond
si if released by the regulatory agency that's
requiring the bond.

Q Yes. Okay in response to your question from

NMOGA, you nentioned Diversified Energy, which in sone

ways, | don't know if it's instructive or not, but
that's a conpany that has 20,000 wells across, |I'm
thinking, |ike West Virginia, Kentucky, Pennsylvani a,

Ohi o, that area, 20,000 wells and 2,600 of them are
consi dered abandoned. | think originally they were
going to plug -- P&A 580 of those over the next nine
or ten years. And now they've agreed to do five tines
nore, about 2,600 wells?

Any takeaways fromthat?

A. | think that the biggest takeaway | guess
woul d be that regulators in the State of West Virginia
resonated with the OneNexus product and found it as a
viable tool to help insulate them and taxpayers from
t hat exposure. And so they gave it a thunmbs up and
felt that -- and, again, this is opinion. You know,
obviously | don't know definitively. But felt that it
was a better tool to help insulate them fromthat
exposure as opposed to traditional surety.

COVM SSI ONER BLOOM  Okay. M. G |strap,

t hank you so nmuch for your tinme. No further
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guesti ons.
The W TNESS: Thank you.
HEARI NG OFFI CER ORTH: Thank you.
Chair Chang, do you have questions?
CHAIR CHANG. Sure. Just a couple.
EXAM NATI ON
BY CHAI R CHANG

Q Is it your understanding, M. Glstrap, that
sureties are a nore common and preferred financi al
assurance instrunents in the oil and gas context than
I nsurance policies?

A. | would say common definitively. But |
think that's largely driven by the fact that an
| nsurance product to potentially displace the need for
a bond hasn't existed until recently.

Q | see. Okay. Because the follow up
guestion that | had was whether you could help ne
under stand why insurance policies aren't as popul ar or
may not be popular. But it sounds like it's just not
been on the market for as |ong?

A. Yes.

CHAIR CHANG. That's all | have. Thank you.
HEARI NG OFFI CER ORTH: All right. Thank you
M. Chair.

Any reason not to excuse M. Gl strap?
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Thank you very nuch, M. G lstrap, for
your testinony.

The W TNESS: Thank you.

MS. TRI PP;: Madam Hearing O ficer, | believe
M. Cloutier will be calling our next w tness.

MR. CLOUTIER: | PANM calls Cal der Ezzell to
the stand. And for housekeepi ng purposes, Madam
Hearing Officer, | think it's very likely that his
direct, rebuttal and surrebuttal will take |onger
than the hour we have until public coments.

So if you want to flag for nme where a
decent stopping point is, I'll try and wap up a
topi c before public coment.

HEARI NG OFFI CER ORTH: Is it to disruptive
to ask that you find a breaking point around 3: 30,
3:40, sonewhere in there?

MR. CLOUTIER: No. [I'Il look for one.
Thank you.

HEARI NG OFFI CER ORTH: Thank you.

M. Ezzell, would you spell your first
and | ast nanme, please, for the transcript.

The WTNESS: Calder, C-A-L-DE-R
E-Z-Z-E-L-L.

HEARI NG OFFI CER ORTH: Thank you. And do

swear or affirmto tell the truth?
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The WTNESS: | do.
HEARI NG OFFI CER ORTH: Thank you.
Go ahead, M. Cloutier.
CALDER EZZELL,
having first been duly sworn, testified as follows:
DI RECT EXAM NATI ON
BY MR. CLOUTI ER:

Q Would you please introduce yourself to the
Conmm ssi on?

A. My nane is Calder Ezzell. |[|'m an attorney
with the Hinkle Shanor firmin Roswell, New Mexico.

MR. CLOUTI ER: Move to slide 2, please,
M. Everhart.
BY MR, CLOUTI ER:

Q If you' d describe your |egal background in a
little nore detail, please, M. Ezzell?

A. Well, I went to undergraduate and | aw school
at Washington Valley University in Lexington,
Virginia, graduated with my JD in 1977, and joined the
Hinkle firmthat sumrer, and have hung on this |ong.

|"ma transactional lawer. | do title
opi nions, JOAs, farmouts, contract negotiations. |
did have an OCD practice years ago, but that was
before the firmhad a Santa Fe office, and once we

opened a Santa Fe office, we transitioned that work up
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here because it wasn't econom cal for themto pay ne
to drive to Santa Fe. And | mss it. | really |iked
my OCD practice.

Q And all of the transactions that you
descri bed, those are oil and gas industry specific,

M. Ezzell?

A. Yeah. You can throw in two or three solar
contracts and things |ike that. |"mal so a rancher,
and | have lots of ranching friends that have need for
free attorneys a lot.

Q Yes sir?

A. | seemto renenber an auto mechanic, too,
one time. But that's true, we won't bring up firm
managenent issues here in the Conm ssion.

Q Wbuld you describe to the Comm ssi on your
background in the oil and gas industry, in addition to
what you've described in your |egal career?

A. Well, | have been an individual non-op
i nvestor in oil and gas wells for over 40 years. As a
result of one of those investnents, actually a couple,
an operator who was a friend of mne and a client got
I n over his head because he al so had a trucking
conpany and a drilling conpany and that didn't work
out very well in the early '80s, and when he was

forced into bankruptcy and resigned as operator of al
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the wells his conpany had, | was in three o
wells and so | assuned operations at the co
called Polo G| and Gas.

And | operated those wells, op

f those

mpany,

erated in

air quotes. | didn't do any of the field work. All

of the physical stuff was done by two of th
operator's enpl oyees. One was a geol ogi st
his engineer. And so they took care of all
stuff. And | got bonded and sent out the b
paid the checks, wote the checks, and kept
three little wells going until ny friends,
geol ogi st and engi neer, got enough backing
they could start their own conpany, and | t
operations back over to them

| take it back. | did get fri

as an operator and tried a re-entry, which

e former
and one was
the field
I1ls and
t hose

t he
to where

urned the

sky once

was an

abysmal failure. | was advised never to nane an oi

wel | after your dog.

Q Thank you, M. Ezzell. You submt
and rebuttal testinony to the Comm ssion in
proceedi ngs, correct?

A. Yes.

Q GCkay. Any changes or corrections?
you could pull the mc a little closer to vy

don't m nd you | eaning back, but you're jus

ted direct

t hese

And i f
ou. |

t alittle
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bit...

A. | amenbarrassed to say that | have
corrections. On ny direct testinony, page 11, |ine
23, the first word "of" should be "or."

Page 13, line 21, out in the mddle, the
word "reservation" should be "resignation."™ | don't
know how t hat happened.

Page 28, second word in |line 18 should
be "joint" account instead of "direct" account.

This one is a little nore materi al, page

29, line 6, | amof the opinion that the operator can,

the word "not" was omtted. So | am of the opinion
that the operator cannot charge for that bond.

Page 30, line 10, second to the | ast
word is "pass,” and it should be "post."” | can't
i mgi ne that painful it would be to pass a cash bond.

Page 54, line 15, the word "negotiating"
shoul d be "negotiated,"” past tense.

Page 57, Line 2, third the last word,
"payor" should be "prior."

Now to the big one. In ny rebuttal
testinony, page 4, line 6, incorrectly quotes the
statute by saying that the $50,000 bond anpbunt was the
maxi mum when, in fact, it is the mninum And | do

not know -- so the words "not to exceed" should be
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"greater than." | do not know how t hat happened.
wi sh | had an associate or a paral egal or ChatGIP to

bl ane, but | don't. So since |I'munder oath, that one

Is on nme. | do not know how | m ssed that m stake.
So that would nean that page 7, line 19,
sixth word, "highest" should be "base." Conversely,

on the next page, 8 in 6 and 12, the word "maxi nunf
should be "m ni mrum "

End of nmea cul pa, except for the fact
that | appreciate having been advised of that prior to
getting in this chair. So whoever did that, my faith
in trial lawers is partially restored.

Q Thank you. You still have to live with nme?

Any ot her changes or corrections that
you wi sh to make? And that's just to be sure that --

A. | see one on the slide.

Q Al right. Thank you?

MR, CLOUTIER: Madam Hearing O ficer, with

t hose changes, we offer the direct and rebuttal
testinmony of M. Ezzell, the slides. And |I'msorry,
| had the exhibit nunmbers pulled up and -- that
M. Ezzell is sponsoring, and then closed out of
them Here we go, just a second. M. Ezzell is
sponsoring | PANM Exhi bit Nunmbers 14 through 19, 20
t hrough 26, and 41.
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HEARI NG OFFI CER ORTH: I'Ill pause for a
noment in the event there are objections.

MR. HALL: We do object, or at least want to
bring the Conm ssion's attention to the fact that the
anal ysis, based upon the statute that doesn't exist
that M. Ezzell spoke of, that entire |ine of
anal ysis that follows that is based upon that reading
of the statute.

And so he pointed out a couple of words,
but we object to really all that testinony as
extrenely msleading and fails to accurately cite the
statute that he clains to be anal yzing.

MR. CLOUTI ER: Madam Hearing O ficer, that's
fair enough. So why don't | ask M. Ezzell how the
changes would affect his analysis and I'll reoffer
after M. Ezzell testifies.

HEARI NG OFFI CER ORTH:  Thank you.

BY MR. CLOUTI ER:

Q Could you explain to the Conm ssion how it
changes your analysis in the rebuttal testinony,
M. Ezzell?

A. Well, given the changes of maxi numto
m ni rum and hi ghest to base, it does not change ny
analysis at all. It is -- the fact that you woul d

have a $150, 000 bond as opposed to a bond in sone
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anount greater than $50,000 for a well that, at |east
the applicants say, is nuch nore likely to be a
probl em or an orphan doesn't nmke sense.

Well, we're going to tal k about the

Conmi ssion's authority later, but the statute is what
the statute is and it's been corrected and we're going
fromthe actual |anguage of the statute.

MR. CLOUTI ER: So, Madam Hearing O ficer, |
reoffer M. Ezzell's direct and rebuttal testinony,
t he denonstrative exhibits supporting that and his
surrebuttal, Exhibits 14 through 19, 20, 26, and 41.

HEARI NG OFFI CER ORTH: All right.

M. Hall, I"'mgoing to invite you to

of fer your argunments in the closing argunent.

MR. HALL: Thank you, Madam Hearing Officer.

HEARI NG OFFI CER ORTH: Are there other
objections? No? Their admtted.

(Adm tted: | PANM Ezzell direct,
rebuttal testinmony, denonstratives,
surrebuttal, and Exhibits 14 through
19, 20, 26, and 41.)

MR. CLOUTI ER: Thank you.
BY MR CLOUTI ER:
Q Could you nove to slide 3. W have sone

slides about the Conmm ssion's hearing authority. How
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woul d you like to handle your testinony on that
authority, M. Ezzell? This is your testinony, |
woul d say. You tell ne, what would you like to do
wth slides 3 through 9?

A Well, | can't tell what --

Q Let's go ahead and tal k about it?

A. Al right, go ahead.

Q We'll talk about it briefly?

MR. CLOUTIER: Go ahead, M. Everhart.
BY MR CLOUTI ER:

Q So slide 4, any testinony for the
Comm ssi on?

A. Oh, they're enunerated. GCkay. | didn't see
a nunmber on the --

Q Sorry. When | ask you a question about the
slide nunber, |'ve already verified that M. Everhart
has the right slide up?

A. Oh, okay. Just the quoted |anguage is the
guot ed | anguage. The GO | Conservation Conm ssion is a
creature of statute and expressly defined, |limted,
and enpowered by the |aws creating it?

And that's been recogni zed by the
New Mexi co Supreme Court in the Continental case?
Q Al right. Thank you. And next slide,

pl ease. We've spoken about this power at sone | ength,
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and | think you've -- let me ask you this question
before we get to this?
Have you listened in on these

proceedi ngs, M. Ezzell?

A. Not in their entirety, but often.

Q Al right. And we've had sone | ega
argunment and testinony about this. And if | could,
l'd like to spare the Conm ssion nore testinony about
It. So if you see sonething on one of these slides
that you don't think the Conmm ssion has heard or you
don't know that the Comm ssion has heard, please cal
it to the Comm ssion's attention. O herw se we can
just nove to the next slide?

A. | would point out -- yeah, | apologize if
this has been already discussed, but a |lot of the
| egal argunents have been is there express | anguage in
70-2-14 that grants the Comm ssion the authority to do
this. And there's been argunents back and forth.

| know -- and this is kind of backdoor,

but 70-2-14G deals with operators who magically have
one of those illusory insurance policies. And it
says -- and it's a single-well bond. 1In the event the
one-wel | financial assurance requirenent is increased,
ei ther because the well is deepened or because the

rules of the OCD are anended, that it provides what
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they need to do with their insurance policy.

And that tells nme two things. One, that
the depth of a well is paranount in considering its
cost, because you can't increase the bond unl ess you
do what? Deepen the well. And then the OCD can cone
I ncrease the bond.

The other thing it tells me is that the
OCD' s ability to increase a bond is |limted to the
single-well bond. That dash G nakes reference to it,
and there is no reference made to increasing any other
bond.

| would al so argue that that reference,
and | think everybody's already argued this, that the
statutory maxi num on the bl anket bond woul d be the
maxi mum on any single bond as well. And | hope that
hasn't been brought out before. Thanks.

Q That's perfect?

MR. CLOUTIER: And why don't we go ahead and

skip to slide 10, M. Everhart.
BY MR. CLOUTI ER

Q Al right. Your next area of opinions that
you' d like to tal k about is what?

A. Waste.

Q OCkay. VWhat is waste?

A. The prevention of waste is why we have the
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Commi ssion. And this is statutory again. Waste
I ncl udes under ground waste which occurs when operating
are producing -- whoops.

Q Sorry about that. | just realized | skipped
slide 9. So what was the point you want to nake to
the Comm ssion on slide 9. And that's ny fault?

A. Well, again, the Continental Ol case says
that the prevention of waste is the paranount power of
t he OCC because the protection of correlative rights
I's such an integral part of the prevention of waste.

Q Okay. And now we'll cease pulling the rug
out from under you, M. Ezzell, and put up slide 10
again. And you were discussing waste with the
Comm ssi on?

A. And as the quoted | anguage says, that's what
constitutes underground waste, operating or producing
of any well or wells in a manner to reduce or tend to
reduce the total quality of crude petroleumoil or
natural gas ultimately recovered from any pool.

VWhat the applicant's proposed anendnments
do is exactly the opposite of the Conm ssion's
mandate. It, by their own definitions, will pronote
wast e.

Q Do you have an opinion as to whether there's

a legally perm ssible anobunt of waste that the
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Comm ssion is allowed to permt under its rul emaking
authority?

A. Zero.

Q Thank you.

A. And | know there was a | ot of testinony
t hat, you know, given this set of wells or that set of
wells, it's going to be less than 3 percent or
.2 percent or whatever of the state's production. But
that's not the issue. The issue is the prevention of
wast e.

The other issue, in nmy opinion, is that
3 percent or less than 2 percent, or whatever it is,
could al so be 100 percent of the business of many of
our small businesses.

Q Thank you, M. Ezzell. And at the next
slide, would you explain to the Conmm ssion, based on
your | egal and industry experience, how the adoption
of the proposed rul emaki ng woul d affect the protection
of waste?

A. Well, | think M. Arnmstrong covered that
pretty well. But even if you -- if just only have one
well and it's nmaking three barrels a day, you're
feedi ng your famly and probably making a living. And
a $150, 000 bond will make you sell it, plug it or walk

away fromit. And any tine that there is recoverable
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oil left in the ground, that constitutes waste or gas.
Q How does the rul emaking, in your view,

affect correlative rights and the protection thereof?
A. Well, the premature plugging of wells wll

affect the correlative rights of all of the owners and

wor ki ng interest owners and royalty interest owners of

the wells that are prematurely abandoned.

And that takes ne back to ny old OCD
practice days, where we would -- the |last question we
woul d ask our expert is, "In your opinion, does the
application protect correlative rights, avoid the
I ssue of waste, and avoid the drilling of unnecessary
wel I s?" And that was in the OCD bi ble back then.

Because one of the main purposes of the
OCD to protect correlative rights was to prevent the
econom ¢ waste caused by drilling of unnecessary
wells. That's where we ended up getting pooling
agreenments, communitization agreenents, units, because
that gave all of the owners an equal opportunity to
produce their resource.

Q Thank you. Moving to the next slide,
pl ease. The next area of your testinony, would you
just get the headline to the Comm ssion?

A. Large-scale single well bondi ng does not

work with standard industry contracts.
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Q And have you detected sort of an underlying
assunmption in sone of the testinony about operators
t hat you've been hearing in this perceiving that --

A. Yeah. Everybody assunes that the operator
owns 100 percent of the well. | think M. Arnstrong
made it clear earlier this afternoon, that that is
rarely the case, especially with nenbers of the
| ndependent Petrol eum Associ ati on of New Mexi co.

Q How nmuch can an operator own in a well?

A. He can own it all.

Q And how little?

A. Anyt hi ng above zero.

Q Wiy do you think this assunption is
| nportant, or challenging this assunption?

A. Well, having been an investor in oil and gas
proj ects, being proposed by small independents in
sout heastern New Mexico, the standard deal that you
woul d see 40 years ago was a geol ogi st had an idea, he
sold his idea to sonebody that could operate it. The
operator hit the street to either existing partners or
new partners. New partners were affectionately call ed

"shoe clerks," because | was one.
And the deal would be on a third per
guarter basis, nmeaning the investors would pay all of

t he costs, and the operator would be carried for a
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25 percent interest. So if | took a third interest,
then the operator would get a quarter.

And so that's how nost of these wells --
and when we're tal king about older wells, that's how,
|"msure, a large, |large nunber of themwere drill ed.
And so those operators would never have had as nuch as
hal f .

Q Thank you. And because the Conmm ssi on and
people in this roomnmy not be so famliar with the

term"carried" or "carried to the tanks," how | ong
woul d the investors carry the operator in a typical
deal ?

A. Until payout of whatever event was in the
agreenent that was nade before going into it. And the
two nost |ikely would be carried through the tanks.
That nmeans the operator never put a dine of his own
noney into it until the well was conpleted and
producing into the newy acquired tank.

The ot her one would be the carrying
i nterest would go until the casing point election.
The casing point election is a creature of a joint
operating agreenent, which is -- well, get those
| ater. But at any rate, when a well is drilled to the

casing point, then a joint operating agreenent nakes

t he operator notify all of the non-ops that tota
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depth has been reached and he is electing to run
casi ng and make a conpletion attenpt.

And each of the non-operators has the
ability at that point to say, "Nope, | don't want to

doit, | don't like the |ooks of the |ogs," whatever,
and they don't have to participate in those costs.
Then it gets a little nore conplicated if sonmebody
doesn't want to do that. Then his interest gets
spread to everybody el se, unless sonebody el se doesn't
want it. Then it tunbles down. At any rate, then the
wel | gets conpl et ed.

Q So, if we can nove to the next slide, what
are the, what are the formcontracts or agreenents
that you wanted to describe to the Conm ssion?

A. Well, the npobst comon one was the one we
just nentioned, and that would be a joint operating
agr eenment .

VWen | first came to work, nost of the
ol der wells in New Mexico had been drilled under a
formthat was devel oped after years and years of
production. But the Anerican Associ ation of Petrol eum
Landnen realized that every state had their own quote,
unquot e, standard kind of deal, and they thought it
woul d be a good idea to bring uniformty to it.

And so they cane up with a formjoint
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operating agreenent in 1956, and that was very

prom nently used in New Mexico until |ater.
Q And we'll get to the devel opnents of that in
a m nute. But that'll say on this slide, the AAPL

Form 610 Operating Agreenent Fornf

A. Yes. 610 has been left. Yes, there it is.

Q | believe next you wanted to testify about a
common attachment to that fornf

A. Once there was a joint operating agreenent
in place, in order to conpensate the operator for the
costs that he would incur, there was an agreed-upon
overhead rate. And years and years ago, it was conmpn
to see a $5,000 per nmonth drilling overhead rate and a
$500 a nmonth produci ng overhead rate. And that
over head charge woul d be what was supposed to cover
the operator's costs in getting the well drilled and
goi ng.

Qbviously, they -- it used to be on

shal l ow well's in southeast New Mexico. You could
al nrost bet on 500 and 5,000 the overhead rates.

Q And where is this overhead rate found in the
contracts between the operators and the non-operators?

A. It is found in an agreenent called a COPAS,
C-OP-A-S, which is the Council on Petrol eum what,

C-O P, Accounting Societies.
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Q Let's go to the next slide. In the COPAS
form where would you find the COPAS form agreenent
bet ween parties, typically?

A. It'd be attached as Exhibit B or Cto the
JOA.

Q So you had nentioned the '56 form agreenent.
And you expand on that for the Conm ssion?

A. Well, as technol ogy inproved and peopl e had
better ideas, the AAPL ended up revising its form JOA
several times. The 1956, 1977. There's a typo, 1981
shoul d be a 1982. 1989 and then a couple in 2016. |
don't really know that we need to spend a | ot of tine
on any of them except maybe the '56 and the ' 77
because all of these, all of the wells that we're
tal ki ng about, in nmy opinion, will have been drilled
| ong before the publication of these other JOAs.

Q And tell the Comm ssion if once a new JOA
formcanme out fromthe Anmerican Associ ation of
Petrol eum Landnmen, woul d you expect that no nore joint
operating agreenents would be used under the old form
and the new form woul d be adopted?

A. You would use the old formuntil you ran out
of copies so you wouldn't have to buy any of the new
ones. The forns provided -- | nean, if there were --

I f there was sonething specific to a particular
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operator, he'd just plug it in even by hand in Article
15, which is other provisions. And so if there was
sonet hi ng sonebody didn't |ike about a '77 form
they'd just fix it thensel ves.

Q Let's cover the evolution of the COPAS forns
on the slide and then |let the hearing officer know
that we're ready for a break?

A. Ckay. As wth the JOAs, the COPAS -- the
accounti ng people kept inproving theirs, '62, '72,
"84, '95, 2005 and then a new one in to 2021. They
are better marketers of their product than the AAPL.
So when they cane out with a subsequent COPAS form
t hey stopped selling the earlier ones and they forced
people to buy the new ones.

Q And is there a formor draft that you would
expect to see nore commonly in New Mexico of the COPAS
in vertical well production that --

A. Again, | would say the '74 formwould be the
nost -- in ny experience, the nost comonly used
COPAS.

MR. CLOUTI ER: Thank you.
Madam Hearing O ficer, we're at a
breaking point. |It's 3:35, according to ny conputer.
HEARI NG OFFI CER ORTH: Great. Thank you so

much. We'll cone back at ten of 4:00 and then we'l|
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t ake public coment.
(Recess held from3:36 to 3:50 p.m)

HEARI NG OFFI CER ORTH: M. Cloutier, if you
woul d lead M. Ezzell through approxi mately anot her
10 m nutes.

MR. CLOUTI ER: Thank you, Madam Heari ng
Oficer. Happy to do so. W're still on the sane
slide.
BY MR, CLOUTI ER:

Q M. Ezzell, on the COPAS agreenent, which do
you find to be nbst common in vertical wells in
New Mexico in your experience? And explain to the
Comm ssi on why that is?

A. | would say the 1974 form as | stated,
because of the age. It's also getting to the point
wher e people started using conmputers and they would
put the formon their conputer and not have to buy
anynore. And then they could incorporate all of that
conpany's little pet changes in Article 15.

There was actual ly, years ago, a fanpus
story about an operator that got good enough with
their conputer that they actually changed the wording
of the forms, but did it in the sane size font and
with the sane type to | ead their non-ops into thinking

that it was just a printed form But |I'msure that's
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j ust apocryphal .

Q O her than that particular change, would you
see changes to these types of forms, and how woul d
t hey be done?

A. Well, by negotiation.

Q Right?

A. Anything fromtake it or leave it if you
want to be in this well, or between two |arger
conpani es that are working on a joint devel opnent and
sharing, you know, "you operate the east half, ']l
operate the west half, and we'll do it on the sane
form"

Q | know we can't be absolute, but you're
going to testify to the Comm ssi on about certain
provi si ons under each of these forns. Wuld it be
conmmon to see nmaterial changes in the provisions that
we're going to be talking with the Comm ssion about?

A. Sonme, yes, and sone, no.

Q OCkay. Good, if you'd highlight those when
you coul d?

Moving to the next slide, please. How
does the pluggi ng and abandonnent of a well work under
a standard form joint operating agreenment? And | know
I"minviting a | engthy answer, but please explain.

A. There are two principal ways. One, it's
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abandonnment of a well that is not produced, and the
ot her i s abandonnent of the one that has produced.

Q Wiy don't we focus on one that has produced
here for our purposes, since | don't think
non- production ever is particularly relevant to this
proceedi ng?

A. On a well that is produced, as | think I
said earlier, it cannot be plugged w thout the consent
of 100 percent of the parties. A 1 percenter can say,

"No, | don't want to plug it," and then they will be
required to take over operations.

Q Assum ng everybody does consent, what is the
operator typically allowed to do with respect to the
costs of pluggi ng and abandonnment with the
non- oper at ors?

A. There is a provision in the JOA that puts a
limtation on the operator's right to spend joint
account noney with a dollar amount. And so if the
pl uggi ng operation is going to exceed that,
technically the operator would have to circul ate an
AFE showi ng the costs of the plugging job and have all

of his non-ops, the consenting non-ops to the

pl uggi ng, sign off on it. Then he could bill themin

advance, or he could bill them as the pluggi ng was
happeni ng, or he could bill them 30 days |ater.
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Q OCkay. And | think we've heard the term
"AFE" once in this proceeding. |'mnot sure it was
clearly defined?

A. Aut horization for expenditure.

Q Al right. What is your opinion as to an
operator's ability to bill the non-ops under the
pl uggi ng and abandonment provisions of the joint
operating agreenent for a bond to cover the cost of
pl uggi ng and abandoning a wel | ?

A. There is absolutely no precedent for it.

Q Traditionally as a working interest investor
in oil and gas wells, how have you seen the cost of
bondi ng handled in billings to you as a non-operating
wor ki ng interest owner, as you're referring to it, a
non- op?

A. | have never seen any bond cost passed on to

Q Next slide. MWhat is your opinion about an
operator's ability to charge for single-well bonding
to its non-ops under the standard form COPAS, Exhi bit
B's or Cs, to operating agreenents?

A. | do not think they can. Fixed overhead.

We touched on it earlier. Fixed overhead basically is
the incone that the operator is going to get to

conduct his business. And so that's why operators
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li ke to have lots of wells, because they generate an
i ncome streamthat will hopefully help pay staff and
office rent and things |ike that.

The only things you get to bill under
the standard forns are direct expenses for the
operati ons conducted under the agreenent.

Q And | believe in your direct testinmony that
you testified that -- well, strike that?

Are you aware of any case |aw or other
| egal authority that would support the idea that
singl e-well bonding could be billed to non-operating
wor ki ng i nterest owners under a JOA or COPAS
agreenent ?

A. No. The only thing I could possibly think
of would be a dispute that arose over soneone's
attenpt to put it -- to add it to the agreenent. But
as far as the printed forns are concerned, it's just
never been an issue.

Q Next slide, please. So would you explain
t he purpose to the Conm ssion the reasons for
testifying to the Conm ssion about these standard
forms of oil and gas agreenents, the JOA forns and the
COPAS forns?

A. Well, it's because that's what governs the

operations of all these wells that this proposed
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rulemaking will affect. Everybody agrees that the
cost of bonding, if this rule is adopted, wll

i ncrease dramatically. And the question is, who's
going to pay it.

MR. HALL: (Objection. That m scharacterizes
the evidence. Not everyone agrees it wll increase
It dramatically.

The W TNESS: M bad.

HEARI NG OFFI CER ORTH: M. Cloutier.

BY MR. CLOUTI ER:

Q Wthout adjectives or adverbs, M. Ezzell,
woul d you explain to the Conm ssion the purpose of
your testinony?

A. As we touched on earlier, there seens to --

It's just one size doesn't fit all. There are
operators that will not operate unless they have 75,
80 bunp, huge percentage of the well. There are

operators that operate with nmuch | ess.

If it, in fact, is under the COPAS
agreenent to be a cost of doing business that you're
bonded, then operators that have | ower working
interests in the well will be incentivized to
premat urely abandon or to resign as operator.

And then the resignation of operator,

that's governed under the JOAs. And under the
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standard | anguage there, the operator could resign

wi t hout perm ssion from anybody, and the non-ops have
to select another operator. But if they don't, they
can require, not ask but require, that the resigned
operator stay on and conduct the operations.

So if that well in that hypothetical
beconmes subject to $150, 000 bond, who's going to pay
It? The operator, that's not the operator, but who is
being forced to act as the operator? | don't have an
answer for that?

MR. CLOQUTIER: Madam Hearing O ficer, |
believe we're at public comment tinme and so a good
pl ace to stop

HEARI NG OFFI CER ORTH: Thank you so nuch,
M. Cloutier.

| don't see anyone in the room
M. Ezzell, so you can stay where you are. | believe
all of our comenters are on the platform

This is a coment period in which we
have an interpreter. Anelia, if you would unnute
yoursel f and say sonet hing about your ability to
provide interpretation for this comment period in
Spani sh, pl ease.

THE | NTERPRETER: Yes. Hearing Oficer, can

everybody hear nme okay?
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HEARI NG OFFI CER ORTH: Yes, thank you.
THE | NTERPRETER: Perfect. M nane is
Anmelia Cardena. |'ma Spanish interpreter and | wll
be available to interpret for anybody who wants to
provide their comment in Spanish.
(The Interpreter repeats
statenment in Spanish.)

HEARI NG OFFI CER ORTH: Thank you very nuch,

Ms. Cardena.

Let's see. Sheila has pulled up Marc
Nonnenkanp.

There are just a few things about public
comment. | will ask you to spell your first and | ast
nane for the transcript. | will ask you to swear or

affirmto tell the truth, pursuant to the
Comm ssi on's requirenent.

And I'Il ask you to keep your comments
to three mnutes. 1In the event you have nore to say,
pl ease submt those comments in witing to Sheila
Apodaca, the Conmm ssion adm ni strator.

So, M. Nonnenkanp, can you unnute
yourself? Hello? |t appears you're on nute.

MR. NONNENKAMP: Okay. Yeah, ny nane is
Mar k Nonnenkamp. It's MA-R-C, first nane. Last
name i s N-O- N-N-E-N-K-A-MP.
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HEARI NG OFFI CER ORTH: Do you swear or
affirmto tell the truth?

MR. NONNENKAMP: | do.

HEARI NG OFFI CER ORTH: Thank you. Go ahead.
"1l start your tine.

MR. NONNENKAMP: Hello, ny nane is Marc
Nonnenkanp. |'ve lived in New Mexico for 23 years.
| have an undergraduate degree fromthe University of
California at Berkeley and a master's degree in
busi ness adm nistration fromthe College of WIlliam &
Mary in Virginia.

|"mretired fromthe State of
New Mexico, where | worked for 20 years; the majority
of which was with the tax and revenue depart nent,
audit and conpliance Division. | first worked with
oil and gas conpliance and then with the federal
royalty audit bureau as an auditor.
| know that a financially strong oil and

gas industry is very inportant to the State of
New Mexico as it provides such a major portion of our
governnment's revenue, which, in turn, flows down to
| ocal governnents on the county and city |evel,
fundi ng education, health care, fire departnents,
police departnments and public libraries.

New Mexico is a relatively |l ess-affl uent
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state, with a smaller population. And a strong | ocal
oil and gas industry also provides nmany good- payi ng
j obs, which, in turn, supports the |ocal econony and
our tax base. The success of the oil and gas
I ndustry contributes to the success of New Mexi co.
| thank you for all of your hard work in
state governnent in hel ping to make New Mexi co work
and function well for all New Mexicans.
| hope that the agencies of state
governnment do not inpose regulations on the industry
which will in any way di m ni sh what the industry has
provi ded and continues to provide to the State of
New Mexico and all of its stakehol ders.
| encourage you to continue to help keep
the oil and gas industry strong in New Mexico so that
it will continue to benefit all New Mexicans. And I
do thank you for your tine.
HEARI NG OFFI CER ORTH:  Thank you,
M . Nonnenkanp:
We'll nove next to Aurea Kasberg.
Ms. Kasberg, if you would unnute yourself.
MS. KASBERG | am unnut ed.
HEARI NG OFFI CER ORTH: Hel l o. Would you
spell your first and |last nanme for the transcript,

pl ease.
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A. Yes, it's A-U-R-E-A, then Kasberg,

K-A-S-B-E-R- G

HEARI NG OFFI CER ORTH: Do you swear of
affirmto tell the truth?

MS. KASBERG | do.

HEARI NG OFFI CER ORTH: Thank you. |'I|
start your tine.

MS. KASBERG  Good afternoon, Conm ssioners.
My nane is Aurea Kasberg and | serve as the deputy
energy teamdirector at Earthworks where | oversee
our team of field advocates and certified
t her nogr aphers across the country who docunent oil
and gas pollution using optical gas imging
t echnol ogy.

Since | joined Earthworks in 2022, |'ve
been on field trips to the New Mexi co Perm an Basin
and to the Four Corners region to docunent otherw se
i nvi si ble pollutants comng fromthe oil fields.

Each visit | eaves ne deeply unsettl ed.
You don't just see the problem you snell it, you
feel it. The air burns your nose, the gas clings to
your clothes, and the headaches hit w thin m nutes.

| wish | could give you those headaches
just for a noment so you' d understand what residents

near these declining oil fields live with every day.
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Qur field teamsees this in every oi
produci ng region of the country. Aging wells,
| eaki ng tanks, neglected sites, but it's especially
severe here in New Mexico, where tens of thousands of
wells are nearing the end of their productive life.
Many of them have little or no financial assurance
for cl eanup.

This isn't just a New Mexico problem
but New Mexi co has an opportunity to lead on this
I ssue. The state can show what responsi bl e nodern
oil and gas regulation | ooks |ike by requiring
conpani es to post realistic cleanup bonds before they
drill. This isn't radical, it's commobn sense.

Ri ght now, the system doesn't cone close
to covering the true cost of plugging and restoring
wel I's, which neans the burden falls to the taxpayers
and communities already living with pollution. W
need holistic solutions that reflect the full
lifecycle of oil and gas, fromdrilling to cleanup,
and that protect people, water and air along with it.

When | return to the Perman in 2026, |
hope to see a regi on where conpanies are finally held
accountable for the nmess they' ve made.

Thank you for your tinme and your

consideration in these critical rule updates.
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HEARI NG OFFI CER ORTH: Thank you,
Ms. KaasperO.

Next, we'll hear from Katherine Harris.
Ms. Harris, can you unnute yourself?

MS. HARRI S: Yes. Hi . Cat heri ne,
CA-T-HE-RI-NE. Harris, HA-RRI-S.

HEARI NG OFFI CER ORTH: Do you square our
firmto tell the truth?

MS5. HARRI S: Yes, | do.

HEARI NG OFFI CER ORTH: Thank you. [I'I1
start your tine.

M5. HARRI'S: Thank you for allow ng ne the
time to speak before the New Mexico O Conservation
Comm ttee today. M nane is Katherine Harris and |
have |ived in New Mexico for over 65 years.

My husband and | have raised our famly
here in San Juan County where we've built our |ives
and contribute to our community. M husband has
worked in the oil and gas industry for nore than 50
years. W also have famly nenbers who continue to
live and work in this area and |li ke so many others in
this area are directly tied to and rely on the energy
| ndustry.

Ol and gas has | ong been the backbone

for the New Mexi co econonmy. The state receives over
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35 to 40 percent of its revenue direct fromthe

i ndustry and additional revenue from adj acent

busi nesses that support the oil and gas industry. So
t hat takes the revenue over 50 percent.

These funds are essential to New Mexico
public services, such as education, health care,
ener gency response systens, streets and roads, et
cetera.

Qur schools, in particular, rely heavily
on this funding. As a lifetinme New Mexican and a
grandnot her who care deeply about the future of our
children, | am concerned about what reduci ng revenue
by inposing nore restricted policies and inposing
nore regul ati on, what that would nmean to our schools
and our conmunity.

The oil and gas industry has not only
provi ded jobs and opportunity, but also hel ps support
the various systemthat makes our state thrive. As
you consider future energy policies, | urge you not
to inpose nore restrictions and regul ati on, but
remenber the famlies and schools in the community
who depend on the stability of this industry.

Agai n, thank you for your tinme and for
listening to me, a voice from San Juan County.

HEARI NG OFFI CER ORTH: Thank you very nuch,
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Ms. Harris.

Let's see, is this Nancy Martinez? Can
you unmute yourself? The only Nancy | had sign up.
Let's see, is that you, Ms. Martinez? Hello.

MS. MARTINEZ: |I'mhere. | see if |I can get
my camera on.

HEARI NG OFFI CER ORTH: All right.

M5. MARTI NEZ: Ckay. There | am So ny
name is Nancy Martinez. It's NNA-N-CY,
MA-R-T-1-N-E-Z.

HEARI NG OFFI CER ORTH: Thank you. Do you
swear or affirmto tell the truth?

MS. MARTI NEZ: | do.

HEARI NG OFFI CER ORTH: |'Il start your tine.

M5. MARTI NEZ: Thank you. Good afternoon.
| Iive with my husband in Farm ngton, San Juan
County. Years ago, ny father Merle WIIlianms, who was
a Wrld War |11 veteran and was at Pear| Harbor the
norning that it was bonbed, noved back to Abil ene,
Texas, after the war, and he began working in the oil
and gas i ndustry.

In 1956, when | was five years old, he
brought his growing famly of seven children to
Farm ngton during the New Mexico oil and gas boom

Hi s enpl oynent provided a lucrative job with a good
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living wage, enabling himto provide a hone and all
the necessities of raising his large famly.

In time, | married ny husband, Larry
Martinez, who began his career in the oil and gas
I ndustry at the age of 18. Hi s enploynent in the
expl oration of oil and gas took himall over the
United States and two different countries. But his
home and his honme base was al ways here in Farm ngton.

We raised our eight children here. W
bought our home here. W sent our children to school
here, supported our community, and paid our taxes
here. He retired after 50 years in the oil and gas
I ndustry at the age of 70.

We have seen firsthand how nuch the oi
and gas industry in New Mexico provides for our
famlies here in this state. It provides enpl oynent
with |ivabl e wages and econom c security for our
community. It supports our educational system
t hrough tax doll ars.

Farm ngton has a community coll ege that
we've witness grow over the years: San Juan Col |l ege.
And many of the oil and gas conpanies in our region
have provided grants to our area students who are
either not able to afford to go away to col | ege or

don't desire to |leave their famlies in this area.
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It al so has provided jobs for the outlying
reservations, the Navajo Reservation, the Ute
Reservation, the Apache Reservation. These people
have worked in the oil and gas industry al ongsi de of
us.

These conpani es have al so donated their
time and dollars to our nonprofit organizations, such
as Child Haven and the Boys and Grls Club, both
organi zati ons who provide resources for the famlies
and children in our comunity.

Last year | had to travel six and a half
hours away to Col orado Springs for a nedical
procedure that two years ago | could have had done
here in Farm ngton. We're |osing our nedical
personnel in this area. The tax dollars fromthis
I ndustry go to support Medicare and Medi cai d.

Recently a | aw passed providing for
childcare in the state. The funds fromour oil and
gas industry are contributing to this. |If these new
regul ati ons pass, where will New Mexi co and our
famlies be? How wll we survive wi thout the funds
fromthis industry?

We need a stronger, not weaker oil and
gas industry going forward. Not only for the | ocal

fam lies here in Farm ngton, but for our whole state.
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|"murgently asking this Comm ssion to
consi der these issues, the econony and the wel fare of
the people of the State of New Mexico. | truly
appreci ate your attention to these details and for
listening to me this afternoon. And the attention
that you give to these concerns. Thank you.
HEARI NG OFFI CER ORTH: Thank you,
Ms. Martinez.
Let's see, Dudley Jones.
MR. JONES: Yes, |'mhere. Hello.
HEARI NG OFFI CER ORTH: Woul d you spell your
first and | ast nanme, please.
MR. JONES: First nanme Dudley, D U- D L-E-Y.
Last nane Jones, J-ON-E-S.
HEARI NG OFFI CER ORTH: Do you swear or
affirmto tell the truth?
MR. JONES: | do.
HEARI NG OFFI CER ORTH. Thank you. |'I1
start your tine.
MR. JONES: Good afternoon, Conm Ssioners.
Thank you for taking the tinme to listen to our
comment s today.
As | said, ny nane is Dudley Jones. |
am a 35-year resident of Carlsbad, New Mexico. Wile

|"ve lived here, |I've had the privilege of working in
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various industries during my tinme. From 2008 to
2014, | was the manager of the Carlsbad Irrigation
District, one of the senior surface water right

hol ders on the Pecos River.

During that tinme, we, as a district,
were highly aware and seriously concerned with the
safety and tinmely mtigation of the brine well
| ocated very near the south |line of Carlsbad and very
near our main canal, which provided water to the
majority of the district.

As things often go when dealing with
corporations, corporate responsibility often

evaporates in a crisis and the state is left to clean

It up and to pay the bill, which, in this case, was
mllions of dollars. The fact is, what you don't
know can hurt you and will cost a |ot of noney to
remedy.

Situations are far too conmon in the oi
in gas industry, and that is why | believe it is
prudent to hold the industry accountable. It is
unjust to allow state and | ocal resources to be put
at risk so that the oil and gas industry can profit.
They are stockholders in a corporation with a prinmary
goal of making noney. But the citizens of New Mexico

are the stakeholders. W are the ones left hol ding
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the bag after the corporation has already left town
with their noney.

This is why we need your help to
represent us, the citizens, the real stakehol ders of
New Mexico. | want to go on record in support of the
I ncreased bonding requirenents, which really, in the
cost of doing business for the oil industry is a very
smal |l portion, in spite of what you may hear from
ot her testinony.

Current and future generations deserve
to have the environnment that is preserved and
protected for them Thank you again for your tine
and attention to this critical matter.

HEARI NG OFFI CER ORTH: Thank you, M. Jones.

Next, Sandra Jones. Can you unnute
yoursel f, Ms. Jones?

M5. JONES: Yes. Hello. | believe I'm
unnut ed.

HEARI NG OFFI CER ORTH: Great. Thank you.
Woul d you spell your first and |ast nanme for the
transcript.

M5. JONES: Yes. First name is Sandra,
S-A-N-D-R-A Last nane is Jones, J-O-N-E-S.

HEARI NG OFFI CER ORTH: Do swear or affirmto

tell the truth?
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M5. JONES: | do.

HEARI NG OFFI CER ORTH: Thank you. |'I1
start your tine.

MS. JONES: Thank you. Good afternoon. My
name is Sandra Jones, and |'m speaking in strong
support of the proposed bonding role changes. | grew
up at Carlsbad and |'ve |lived here al nost 55 years.

| ama retired enployee of the waste isolation pil ot

program

As a lifelong resident of southeast
New Mexico, |'ve seen the changes in the environnment
and air quality with increased oil and gas drilling.
Also, | was living here when the brine well sinkhole

in Carlsbad had to be renedi ated at taxpayer expense
because the business owner at the site went bankrupt,
and state and taxpayers were |eft paying the bill.
The current bond of $250, 000 required of
oil and gas conpanies to clean up and plug abandoned
wel | s does not cone close to the actual cost of
cl eanup, which was found by the |l egislative finance
comrittee to average $163, 000 per well with sone
costing up to $700,000. This |leaves the public to
pay for plugging wells to prevent themfromrel easing
toxins into the air and water.

These proposed rul e updates are an
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opportunity to ensure that the corporations profiting
from New Mexico |lands are also fully responsible for
plugging their wells. [If bonding is not set high
enough now, there may not be enough noney |eft for
cl eanup at the end of the boom

Pl ease vote to adopt stronger bondi ng
rules. Thank you for your tine and for the
opportunity to express my concerns.

HEARI NG OFFI CER ORTH: Thank you very nuch,

Ms. Jones.

| s there anyone el se on the platform who
woul d like to offer comment during this conmment
session? We w |l have another one tonorrow norning
at 9:00 a.m If you have dialed in using your
t el ephone, you can raise your hand by pressing star
5. Anyone at all? Al right. Thank you.

Let's return to the technical case.
M. Cloutier, by ny count, you're 43 mnutes into the
hour .

MR. CLOUTI ER: Thank you, Madam Heari ng
O ficer.
BY MR, CLOUTI ER:
Q Moving to the next area, what's the next

area that you wish to talk to the Conm ssion about?

Okay. We're going to skip -- is your mcrophone on
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there? The m ddl e button.

A. M mc went away.

Q W've gotten sone clarity on an issue that
you testified regarding to?

MR. CLOUTIER: Skip the next two slides
pl ease, M. Everhart. And next one. GCkay. And next
one. All right.
BY MR CLOUTI ER:

Q You' ve got a nunber of areas you want to
tal k about, the definition slide, | believe. |It's the
headl i nes, so if we can nove to the next slide and
start tal king about your first topic, which is
M. Ezzell?

A. Secondary recovery unit.

MR. CLOUTIER  Slide please.
BY MR. CLOUTI ER:

Q So if you could explain to the Conm ssi on.
They' ve heard sone testinony fromw tnesses from Oxy,
but can you descri be your experience briefly in
secondary and tertiary recovery units in New Mexico
and their significance?

A. Well, | got a client that was putting
together three different San Andres secondary recovery
units, and | learned -- | felt like | got an education

fromthe engineers at the petroleumrecovery and
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research center at New Mexico Tech. They were
wonderful. But they were consulting on the deal.

But it's a huge task, and one of the
things that | |earned fromthe PRCC engineers is
primary recovery, especially as to the San Andres
Formation, is likely to get 30 percent of the original
oil in place. An effective waterflood is likely to
get 20 or 25 percent of the 70 that's left.

So if you are interested in putting
capital into a project, especially one involving
hydr ocar bons, why wouldn't you want to go where you
know that there is porosity, perneability and oil in
pl ace? Those are the three things you have to have.

And you know that with a secondary
recovery unit because the science tells you that the
wel I s have not been depleted. What the problemis, is
t he technol ogy hadn't caught up. And that's why it is
such an interesting subject, though.

In order to do one, even if you've got a
4,000-acre unit put together that may have taken you
two or three years to put together, you don't have a
unit operator until all of the working interest owners
and all the operators that have contributed wells to
the unit agree to who is going to be the unit

operator. Then you have to decide on the fornula for
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all ocation of production, which on sone waterfl oods
can get really wld.

But the real problemis you think it's
going to work, but you don't know it's going to work.
And so you m ght put together an 80- or a 160-acre
pil ot program and your engineers are going to tell
you, "Okay. Let's try a five-spot pattern,” and a
five-spot pattern is like the dots on a dice. There
I's one dot in the mddle; that would be the production
well, and the four dots on the corner would be the
injection wells, and then there'd be another five spot
next to it so that the dots on the corner -- you can't
make the water just go to the center of the 40, so you
do this.

If you get a response, then you can go
ahead and institute full field devel opnment. But the
bottomline is, it's incredi bly expensive to do, it
takes a ot of tinme, and w thout the existing
wel | bores, it's not econom c.

Q Describe your thoughts -- next slide,
pl ease -- on the |ikely consequences of the adoption
of the proposed rules on the formation of the
secondary recovery units?

A | think it will be an econom c barrier to

anybody ever wanting to try a secondary recovery unit
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agai n.

Q And why is that?

A. Just because of the cost of bonding all of
those wells until they are converted to injection.
Cbvi ously, if they stay a production well, they would
have the bond, but it takes a |ot of wellbores, all of
which are -- none of which are already injection wells
Because the unit hadn't been formed. So you're going
to have to bond every one of those wells in order to
go forward with a plan.

Q And when you're tal king about this testing
of the hypothesis essentially, with a single set of
I njector wells in a production well, what's happening
with the other wells in the unit at that point?

A. If they can nake anything, they're nmaking
anything, they're making it. But otherw se, they're
probably TA.

Q And in your experience with those three, the
secondary recovery units that you had so nuch
i nvol venent in, | take it you probably would not be
able to rattle off the production figures of every
well in that unit sitting here today?

A. No. That was a long tine ago.

Q Do you have a sense of where they would fal

in the definition of marginal or not marginal under
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t hese rul es and beneficial use --

A. Prior to utilization?

Q Yes, sir?

A. | would say the vast majority would qualify
as margi nal wells.

MR. CLOUTIER: Next slide, please
M. Everhart.
BY MR CLOUTI ER:

Q So we have to take a quick step back. |
realize that this is nmoving fast. But In a typical
oil and gas |l ease in New Mexico, what's the term and
howis it different if you establish a gas well
production versus an oil well production?

A. Well, nost oil and gas | eases allow you to
to -- are for oil and/or gas. They have a term of
years. And after a discovery is nade, then the |ease
I s perpetuated for as long as the oil or gas is
capabl e of being produced in paying quantities.

The distinction between oils wells and
gas wells lies in the fact primarily that you can't
| oad up a tanker truck with gas; you have to have a
pipeline to take it away. And if you have drilled in
a new area of a basin and you nmake a highly prolific
gas well and then there's no pipeline to take away the

gas, you have to avail yourself of what's called the
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"shut-in royalty clause."

The shut-in royalty clause is applicable
to gas production only. And if gas is capabl e of
bei ng produced but can't be for any of those reasons,

| ack of a market, that would apply to constraint take

away as well if you did have a pipeline, then you can
shut the well in and pay the | essor the agreed-upon
shut-in royalty paynent that will keep the |lease in
ef fect.

Q Thank you. And noving to the next slide,
you tal ked about constrained takeaway. What are the
reasons why an operator m ght take advantage of the
shut-in royalty clause and refuse to produce a well
that's productive and hooked up to a m dstream

gat hering systenf

A. Because it mght -- in a low price
Situation -- because the price of gas fluctuates
vastly nore than the price of oil. It used to be --

before the stepping away from coal and using natural
gas for electricity generation, it used to be that you
could al nost plot the price of gas as to what the
natural gas -- what it was going to be during the
W nter heating nonths, as conpared to what it's going
to be in the summer, when it's hot. Because the bulk

of the gas was used for heating.
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In that | ow production environnment, it
woul d be economc to shut in the well, pay the shut-in
royalty and wait for prices to inprove, and that would
benefit not only you and your working interest, owners
but also the royalty owners, whether they be federal,
state or fee?

Q You nentioned historically. Have we seen
peri ods of low prices in New Mexico gas productions
for reasons other than the seasonal fluctuation nore
recently?

A. Yes. The takeaway capacity. That was a

huge 1 ssue a couple of years ago. In nmany cases, you
had to pay the gathering systemto take your gas. It
had a negative value, but if you had been drilling

hori zontal s, Bone Springs, Wl fcanp, whatever wells
that made oil and gas, you had to do something with
t he gas, because otherw se you'd have to shut in a
hi ghly productive oil well.

So you would pay the freight to have one
of the gathering systenms or mdstreans take your gas
of f your hands so you could produce your oil.

Q So what would a prudent operator of a gas
well, historically producing gas well, do in those
| ow- price environnents.

A. Especially when it's negative, the
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prevention of waste would dictate that you shut it in.

Q And what effect would this rul emaking, in
your view, have on those sorts of decisions?

A. | think, as M. Arnstrong touched on, you
don't know -- when you shut a well in, you don't know
how long it's going to be shut in.

And t he whol e proposed anmendnents focus
on lines in the sand, X number of barrels of
equi val ent, X nunber of days. And that just doesn't
wor k unl ess, unless you -- well, it needs to be on a
case- by-case basis because it doesn't work even just
conparing marginal oil wells to marginal gas wells,
even though you' ve got the conversion rate, because
they are different animals.

And | think M. Arnmstrong touched on
this, too. Gas wells rely on the pressure fromthe
formation to get the gas out of the wellbore. And in
a | owproduction gas well, many operators have found
that if they shut it in for a day and then cone back a
week | ater and open it back up, the pressure has built
up enough to deliver as nuch or nore gas than it would
have made if you just left it on for the whol e week.

And so that is another area where the
preventi on of waste would dictate that a prudent

operator shut in a gas well.
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Q And you were here for M. Arnstrong's
testi nony about constraint takeaway resulting from
mai nt enance or problenms with the m dstream conpany?

A. Exactly. Because if m dstream goes down,
you don't know how long it's going to be down.

Q And how nmuch control does an operator have
over the m dstream conpany?

A. Zero.

MR. CLOUTIER If we can nove ahead. It's
going to slide 31 to reworking and re-conpl eti on.
One nore. There we got.

BY MR. CLOUTI ER:

Q Wuuld you explain to the Comm ssion the
di fference between reworking and re-conpl etion?

A. Well, they always find thenselves in a
sentence together with an anpersand, but they're
totally different ani mals.

Rewor ki ng is going back into the well to
t he productive zone that you have already established
and doi ng sonething, either nechanical or chem cal or
sonething, in order to increase the production from
that zone. It can be a newly designed frac job, a
refrac, or just a hot oil job, or a chem cal
stinul ation.

Q Let's nove on to --
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A. On the other hand, a re-conpletion is when
you go out of the zone that you have been producing
i nto anot her zone, generally uphole, but it doesn't
have to be, and read it as though it's an initial
conpletion. You perforate it, you acidize it, you
frac it if you want to. And if you're lucky, it
produces as well as the zone you've left, and so you
pul | your bridge plug and produce them both together.

Q How do you acconplish these activities under
standard JOA that we tal ked about ?

A It is awell -- again, depending on the
cost . Because, as we've established, the JOAs have
t hat cost ceiling beyond which the operator can't
spend the non-ops' noney w thout their consent. But
if it is an expensive one, it would circul ate AFEs,
and the JOA woul d give each of the parties 30 or 60
days, 30 in nost cases, to elect whether to consent to
t he operation or not. And then you would go out and
find the service conpanies to do whatever the proposed
operati on was.

M5. JONES: M. Cloutier, you've got about
four m nutes.
MR. CLOUTIER: |'ve got this one and one

nore i ssue on direct, and then |I've got a very short

rebuttal and sonme surrebuttal.
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BY MR CLOUTI ER:

Q Tell the Comm ssion briefly how a prudent
operator m ght approach reworking or re-conpletion
w t hout this rul emaki ng and how t he rul emaki ng woul d
affect it?

A. Well, reworking and re-conpl eting,
especially wells that are toward the end of their
apparent initial life, is a ganble. Because if it
doesn't work, then you're going to have to either plug
the well or bond the well.

If the proposed rules are adopted, that
decision is going to be taken out of the operator's
hands in nost cases, because he won't be able to
afford the bond in order to keep the well, to try to
do a re-conpletion and rework.

M. HALL: Objection, Madam Hearing Officer.
| think that the financial assurance and who can
afford what is way outside of the scope of any
provi ded direct or rebuttal testinony.

HEARI NG OFFI CER ORTH: M. Cl outier.

BY MR CLOUTI ER:

Q You can certainly reword the last bit in
| i ght of that objection, M. Ezzell? What is the risk
to the State of New Mexico, not for all operators, but

for sone.
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A. Premature abandonnent of wells, which is
wast e?

Q Al right. W've heard in this Comm ssion
hearing, and you've testified a little bit about the
production in paying quantities doctrine. And this is
the last issue | want you to tal k about?

VWhat is it and how does this rul emaking
affect it?

A. Basically, the rulemaking, if adopted, would
conflict with | ong-established common | aw principles
on the validity of oil and gas |l eases. The test is
whet her a well is capable of production.

And there's a fanmpus case, the Clifton
case, in Texas, that has been adopted in New Mexico
nore than once, that says the test of production in
payi ng quantities is, is the well capabl e of
production in paying quantities over a given period of
time.

The Clifton court said at |east 12
nont hs, but possibly up to many, nmany tines that. And
that is because between price fluctuations and
t echnol ogi cal advances, the production is not a
straight line. Here's how many dollars you' re going
to get for a 12-nonth period. It fluctuates based on

production and the price of the product.
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Q And so this reasonable period of tinme could
be | onger than 12 nont hs under that?

A. Yes. | think the court said up to dozens of
years, tens of years.

MR. CLOUTIER: That concludes M. Ezzell's
direct testinmony, Madam Hearing O ficer. W'IIl nove
to sone brief rebuttal and then surrebuttal.

HEARI NG OFFI CER ORTH: Thank you.

BY MR, CLOUTI ER:

Q Al right. M. Ezzell, you testified in
rebuttal. | think there's been sone changes to the
rul emaki ng, but you testified concerning your concerns
about the approval of new operators or acquisitions?

Can you indicate to the Conmm ssi on what
your remaining concerns are after reading applicant's
37? 72, | nean.

A. The quoted | anguage says it all, "Unresol ved
adj udi cated orders and unresol ved settlenents for any
state or federal violation."

Well, first of all, | don't know t hat we
have the authority to nmake other states divulge their
violation history. O sone states m ght consider that
to be an invasion of individual or corporate privacy
| aws. But what does unresolved -- first of all, what

does adjudicated nean? |Is it a hearing? Does it have
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to go to a state director appeal ? What does it take?
And | can enter into a settlement for a violation with
or without it being deemed adj udi cat ed.

And if | am perform ng under that
settlenment, the violation is still unresolved, but
It's like getting a deferred sentence on a speeding
ticket, if you don't do it again in six nonths, you're
good. And so what would we do if another state had an
operator that wanted to cone here that was in that
situation, had made a m stake, had had a violation and
was in the process of fixing it and wanted to cone
here?

MR. CLOUTIER: We could nove two nore
slides, please, M. Everhart.
BY MR. CLOUTI ER:
Q We focused on this this nmorning. | don't
think you were here with M. Wnchester. But there's
a proposal to anmend Rule 19.15. 8. 9A and got the quoted

| anguage up there. \What are your concerns with this

| anguage?
A Well, first of all, "...proceed with any
proposed... acquisition," that's probably going to be

activity that isn't occurring in New Mexico anyway, or
at | east one of the parties isn't.

And it also causes a problemfor ne
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because a big part of the business right nowis
mergers and acquisitions. And if this proposed rule
gets enacted, | think we've heard testinony that it's
likely to have a | ot of operators want to quit being
operators, and so they're going to want to sell their
I nventory.

And that is done in a nunmber of ways,
either a private party transaction or the operator
that has assets for sale or the entirety of his
assets, gets a broker to cone in, digitize all of his
records, set up a virtual data room and then open it
to bids, which needed to be submtted by such and such
dat e.

Now, a strict interpretation of the
proposed | anguage woul d nmean every prospective bidder
woul d have to establish financial assurance before
t hey could bid on that package. And nobody woul d do
that. Again, pronoting waste.

MR. CLOQUTIER. Thank you, M. Ezzell.

Madam Hearing O ficer, now we'll nove to
sonme surrebuttal slides that were upl oaded and served
t hi s norning.

HEARI NG OFFI CER ORTH: Thank you.
BY MR. CLOUTI ER:

Q M. Ezzell, I"'mgoing to run through these
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with you. First of all, concerning M. Al exander's
definition of the term "specul ati ve?"

A. | was actually listening on the Teans
neeting to that, and when | heard that and the
definition was sonething |ike, "Done based on a guess
I nstead of information,” and he had said, you know,
"We just went to the straight dictionary definition."
| went, what dictionary woul d have used t hat
definition for speculative? And so | started Googling
it.

| quit watching the teaml s neeting and
started Googling dictionary.com and found Merriam
Webster dictionary and his definition as the first
definition. And the second definition was bought or
done to nake a profit in the future.

And |' m goi ng, okay, there is absolutely
no profit margin in one definition of -- notive in one
definition. And it is only a profit notive in the
ot her definition of speculative. And yet specul ative
plays a pretty big part in this proposed rul enaking.

Q Al right. Next slide, please. Next
concerning M. Alexander's testinony regarding
i nactive wells generally being put back in use within
ei ght years. Wat coments do you have regarding that

testinony?
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A wWell, if -- 1 think he focused on high
demand -- or decline curves on horizontal wells. And
this kind of goes back to ny testinony on secondary
and tertiary recovery, is when all the shale horizons
have done their best, producers and operators are
going to want to go back to the old vertical fields
and go back to recovering the oil that they knowis
t here.

And hopefully the technol ogy w |
advance that will make it easier to get greater
ultimte recoveries out of these old verti cal
formati ons.

Q And what effect do you think that has on the
testinony that M. Al exander Crawford?

A. | don't know what he based that on. But |
think it could go much longer, in ny view

Q That's the one I was | ooking for. Thank
you, M. Ezzell?

Next slide, please. M. MNbrgan
comment ed regarding the collateral requirenents for
financial assurances, and | think that M. Glstrap
today testified concerning basically sureties wanting
either cash or letters of credit.

How woul d a standard operator, in your

experience, be able to obtain a letter of credit and
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what effects would that have on the operations?

A. If the operator had to increase the cost of
bondi ng drastically, he would have to either access
his line of credit, which, by the way, is al nost
guaranteed to have been already pledged to securitize
that line of credit, and then go try to get a surety
that would either agree to be in second position on
the same collateral or that would top his bank in
being in the second position on the sane collateral.
And that's not going to happen.

Q And what woul d happen to the operator's |line
of credit if the bank issued a, say, irrevocable
| etter of credit on that line of credit? Wat would
happen? What effect would that have on an operator?
Why do they have a line of credit and what woul d
happen reducing it with a --

A. Well, then you wouldn't have the cash on
hand to do any devel opnent that he would be required
to do in order to keep the wells that he just bonded
from becom ng nore margi nal

Q Thank you. Next slide, please. This is a
two-part slide, but we're show ng the portions of
applicant's Exhibit 72 concerning the changes to
19.15.8.9E. And in particular, the strikeout |anguage
begi nning on the third line of E, what do you
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understand the effect of that strikeout to be on the
I nactive wells and approved and expired tenporary
abandoned status wells?

A. Well, it looks like, just by reading it,
that the federal wells would no | onger be excl uded
fromthe proposed rul emaki ng.

MR, CLOUTIER: And if you'd show the next
sl i de.
BY MR CLOUTI ER:

Q Explain to the Comm ssion why you believe
that. And call your attention to the | anguage j ust
before the red in Subparagraph A of the sane
rul emaki ng?

A. And that is if it is covered by a federally
requi red bond. But they are not allowed to proceed
with any proposed drilling until it's furnished the
financial assurance. And that |ooks |like it's asking
for it tw ce.

M. HALL: Objection. | know we're at the
end here, but what is he rebutting?

MR. CLOUTIER: This is the testinony that
federal wells are exenpt fromthe rul emaking.

M. HALL: Well, then optional conpleteness.
| would ask the part that says "unless the well is

covered by federally required financial assurance" be
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read into the record.

MR. CLOUTIER. And that's the |anguage we're
focusi ng on.
BY MR. CLOUTI ER:

Q And what is the effect of striking the
reference to this subsection and the prior section,
M. Ezzell?

A. |If that subsection is stricken, it's not in
t he regul ati on anynore.

Q As to those wells covered by Subsection 8?

MR. CLOUTIER: |If we can nove to slide
number 7 here.
BY MR, CLOUTI ER

Q M. Purvis and M. Morgan offered testinony
about single-well bonds or using a single instrunment
I f the operator's portfolio increased to this 15
percent threshold that you heard M. Arnstrong
testifying about. What observati on do you have about
that testinony?

A. Well, if you are required to have
single-well bonds and you find a surety that will do
it for you and put it all under one instrunent, that
makes it a bl anket bond.

Q Thank you. There was a question, next

slide, posed by Comm ssioner Bloomto a wi tness about
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the use of the permanent fund to plug in abandoned
wells. Do you have any additional color to add to
t hat ?

A. It can't Dbe.

Q Wiy not?

A. Well, the permanent fund is constitutionally
created, and the beneficiaries and the anmpbunts that
they get are constitutionally dictated. And it would
take a constitutional anmendnment. And | know we're
happy to do those every once in a while, but it would
t ake anot her constitutional amendnent to raid the
per mmnent fund again for this purpose.

Q Thank you. Next slide. M. Powell offered
commentary that the rul emaki ng woul d prevent waste by
forcing operators to plug | owproducing wells to
either they or a different operator devel op ot her
hori zons. What do you think about that theory of the
rul emaki ng preventing waste?

A. | think they're looking pretty hard for a
pig to hang. W prevent waste, too. |If the
| ow- produci ng well can be produced economcally, it
needs to be produced until it can't. And it may be a
part of the plan that those wells are holding | ease
for the sanme operator to cone in and do that

devel opnent. But it's that operator's property right.
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And if they're using that well to hold the | ease,
that's their contractual right to do.

Q \What happens to the oil and gas in place in
a different horizon if there is any, while the
operator is producing the | ow producing well from
anot her horizon?

A It's still there.

Q Does it disappear over the course of tine?

A. No. |If the other well gets plugged, it
m ght get left in the ground. And | know that's a
termwe don't like to use.

Q Next slide, please. M. Powell offered a
very simlar theory about protecting correlative
rights by allow ng the other owners of the interests
in the mnerals to have their other mnerals
devel oped. Do you have any comments on that?

A. Well, the non-op can propose operations just
| i ke the operator can. And if it's drilling a new
wel |, a non-op can propose the drilling of a new well.
If the operator doesn't want to drill it, then the
consenting non-ops can make himdrill it for him

Much |i ke a plugging, they can force
addi ti onal devel opnent, and especially if they've got
a m neral owner saying he m ght not be producing them

I n quantities anynore.
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Q And let's say we've got a fee mneral owner
and there's other horizons that are devel opable. 1Is
there a market nmechanismin the oil and gas industry
I n which an operator who may be holding on to a wel
too |l ong and producing it uneconomcally can be forced
out ?

A. Yes. It's called a top |lease. A top |lease
Is a lease that is taken fromthe sane | essor covering
the sanme |ands, with a date that is before the
expiration date of the base | ease, the bottom| ease,
that provides for the top |lease to go into effect only
upon the expiration of the bottom | ease.

So if | top | ease sonebody that's
producing a marginal well, | wll either call up the
royalty owners and say, "You need to start witing
demand letters to this guy to increase production, or
If you want nme to, |I'Il take care of it and demand
that they either produce nore or release the |ease or
at | east release the |lease as to part of the |lands for
failure to reasonably develop.”™ That is the nost
likely time that top | eases are used.

Q Thank you, M. Ezzell. Last bit of
surrebuttal, and it canme up again with M. G lstrap?
But M. Morgan testified and there's been ot her

testi nony about the OCD rel easing a single-well
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mar gi nal bond if the production is brought up so that
it's no longer in marginal status. What is your view
of that as a New Mexico | awer?

A. Wll, the way | amreading it, it can't be
done. | agree with M. G lstrap that those
i nstruments are un-cancel abl e.

Q Thank you. And you're talking about the OCD
form of surety bond that's on their website?

A. Yes. Looking at it, it does not |ook |ike
either party can get out of it absent the fulfill ment
of the act that is being bonded.

Q And what is the act that's being bonded?

A. The acceptance by the OCD of the plugging

and abandonnent of the well. [It's not just the
pl uggi ng and abandonnment of the well, because, |like a
basebal|l unpire with balls and strikes, a well isn't

pl ugged until the OCD says it is.

MR. CLOUTIER: All right. That concl udes
M. Ezzell's surrebuttal testinmony, Madam Heari ng
O ficer.

HEARI NG OFFI CER ORTH: Thank you very nuch,
M. Ezzell and M. Cloutier. You got us exactly to
5:00 ppm So we'll begin with your questions
i mmedi ately follow ng public coment in the norning.

By the way, speaking of public coment,
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just one thing. It appears to ne that we may not
have a 4:00 o' cl ock public coment period tonorrow or
any time on Wednesday, if we're going to take a break
between the witnesses. So if you are in contact with
peopl e whom you know plan to give public coment,
encourage themto speak either tonorrow norning or
Thursday norning. And | did ask Sheila to reach out
directly to everyone who indicated an interest to her
to let them know that. Thank you all.

(Proceedi ngs adjourned at 5:00 p.m)
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|, Kelli Gallegos, DO HEREBY AFFI RM on
November 3, 2025, a hearing of the New Mexico QO
Conservation Comm ssion was taken before nme via video
conference.

| FURTHER AFFIRM that | did report in
st enogr aphi ¢ shorthand the proceedings as set forth
herein, and the foregoing is a true and correct
transcript of the proceedings to the best of ny
ability.

| FURTHER AFFIRM that | am neither enpl oyed
by nor related to any of the parties in this matter
and that | have no interest in the final disposition

of this matter.

)
Kelli Gall egos
VERI TEXT LEGAL SOLUTI ONS
500 Fourth Street, NW Suite 105
Al buguer que, New Mexico 87102
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