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(On the record at 9:00 a.m)
TRANSCRI PT OF PROCEEDI NGS
CHAI R CHANG. Good nmorning. |It's 9:
on May 13, 2026. This is the neeting of the

New Mexico O | Conservation Conmm ssion. M nane is

Chair Albert Chang. 1'd like to call the neeting to

or der.

Could | get aroll call fromthe

Comm ssi on clerk, please.

MS. APODACA: Yes. Conm ssioner Anpomah.

COWM SSI ONER AMPOVAH: Pr esent.
MS. APODACA: Comm ssi oner Bl oom
COW SS|I ONER BLOOM Pr esent.

MS. APODACA: And Conmmi ssion Chair Chang.

CHAI R CHANG.  Present.

Thank you very nmuch. Wth that,
like to turn to the draft agenda that's been
circul at ed.

Comm ssi oners, do you have any
questions, conments, concerns?

COW SSI ONER BLOOM  No, M. Chair.

agenda w || | ooked good.

CHAIR CHANG May | have a notion to approve

the agenda, if that's the case?

COW SSI ONER BLOOM | so nove.

00 a.m

" d

The
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COW SSI ONER AMPOVAH: M. Chair, | second.

CHAI R CHANG. Thank you very nuch. Any
obj ections? Hearing no objections, the agenda is
appr oved.

(3-0 vote. Mpdtion approved.)

CHAIR CHANG  The first substantive item on
t he agenda is the approval of the mnutes fromthe
meetings on March 4th, March 10th and April 9th of
2026. 1'1l open the board for discussion for
conm ssi oners on those neeting m nutes.

COW SSI ONER BLOOM M. Chair, | reviewed
the mnutes and they | ook good to ne. | would nove
to approve, unless there's any other comments.

COW SSI ONER AMPOVAH: M. Chair, | second.

CHAI R CHANG  Mobved and seconded that the
m nutes from OCC neetings of March 4th, March 10th,
and April 9th be adopted. Any objections?

Hearing no objections, so approved.

(3-0 vote. Motion approved.)

CHAIR CHANG. Moving on to the pending
cases, zipping through the agenda itens here.

The first case on the agenda today is
the consol i dated cases of Goodni ght M dstream and
Enpire New Mexico. The cases nunbers 24123, 23614
t hrough 23617, 23775, 24018 t hrough 24020, and 24025.
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| will start with Enpire. Enpire's the
party filing notion here.

COW SSI ONER BLOOM M. Chair, "Il sit
this one out. And | will note that Baylen Lankin is
online. He's been the designee of the Conm ssioner
of Public Lands for these cases.

CHAI R CHANG. Thank you very nuch. We'|
have the record reflect that for the purposes of
t hese consol i dated cases for a Goodni ght M dstream
and Enpire, that the comm ssioner sitting is
Comm ssi oner Lanki n.

All right. Are the parties here? Enter
your appearance.

MR. VEHMEYER: Thank you. Corey Wehneyer of
Sant oyo, Wehneyer, P.C., here on behalf of Enpire.

" mjoined by co-counsel, Dana Hardy, of Hardy
McLean. And we're ready.

CHAI R CHANG  Thank you.

MR. RANKIN:. Good norning, M. Chair,

Comm ssioners. Adam Rankin with the Santa Fe office
of Holland & Hart, appearing on behalf of Goodni ght
M dstream

CHAI R CHANG  Thank you.

MR. MOANDER: Good norning, M. Chair,

Comm ssi oners. Chri s Mbander on behal f of OCD
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MR. SUAZO. Good norning, M. Chair and
Comm ssi oners. M guel Suazo with the New Mexico
O fice of Beatty & Wbzni ak, appearing this nmorning on
behal f of Pilot Water Sol utions SWD.

CHAIR CHANG. Any other parties in this case
wth us today? G eat.

Il will turn to you first M. -- was it
Wehneyer ?

MR. WVEHMEYER: Yes. Thank you.

CHAIR CHANG But if | could ask that -- |
have sonme questions about whether this is
procedurally proper in front of us, first. And I'd
| i ke to address sone gateway issues before we dive
into the nmerits, questions.

So | think we've all seen the briefings
where questions were raised as to whether we even
have jurisdiction to hear this case, whether it's
procedurally proper in front of us under NVMAC 19.5. 4.
O at least that's ny question. | don't know if that
was raised by any of the parties.

Because we've had a hearing, we've had a
rehearing. So if you could help me understand
whet her and/or how this is property before the
Comm ssi on, that would be hel pful.

MR. VEHMVEYER: Absolutely. So at slide 6 of
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t he handout, we've provided the authority for the
Comm ssion's jurisdiction to go forward today on the
notion by Enpire, specifically Rule 1-074Q which
provides, in pertinent part, that upon notion the
District Court may stay enforcenent of the order for
deci si on under review.

So even though there has been an
appel | ate proceedi ng commenced, there has been no
stay whatsoever in terns of the underlying
proceeding. And so as a procedural matter, there are
mechani snms to stop further enforcenent or action by
t he Comm ssion and, for that matter, by OCD. None of
t hose have been avail ed here by any of the Goodni ght
group or Enpire group. And so this proceeding
remai Nns ongoi ng.

In terms of the case authority that we
provide there, we rely on the H gh Mesa Genera
Partnershi p versus Patterson case. And the quote
there, the second bull et point being, "The right to
deci de whether they want to ask the Court to issue a
stay and stop the adm nistrative process while the
appeal is pending, is a prerogative of the Court and
the parties.”

No party has made any such request here.

Wth respect to the Kelly Inn case that
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| believe fornms the foundation of the Goodni ght
position that sonehow t he Conm ssion of this stage is
di vest of jurisdiction, that Court expressly held,
guote, "A pendi ng appeal does not divest the trial
court of jurisdiction to take further action when the
action wll not affect the judgnment on appeal and
when, instead, the further action enables the trial
Court to carry out enforcenent of the judgnent.”

So this is not getting into the | aw of
the case, which is a separate argunent that is
advanced by Goodnight. But just froma purely
jurisdictional perspective, obviously here, OCC and
OCD have ongoi ng obligations to prevent waste, to
protect correlative rights, to adm nister the orders
t hat have not been stayed.

The notion that we filed, that we
brought to OCC, follows the OCD inpl enentation order.
And basically, as this remai ns ongoi ng, we want the
OCC to have an opportunity to |l ook at the
| npl enentation to nake a determ nation as to whet her
it's within the spirit and the letter of precisely
what OCC on review in its two orders directed happen
here.

So those woul d be our authorities for

the ongoing ability and, in fact, duty of OCC here to
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revisit the -- not revisit, but to ensure enforcenent
during the interimof its two orders.

CHAI R CHANG. Okay. For Rule 1-074Q |
don't dispute that the District Court can stay
enf orcement of an order of decision under review.

Are you suggesting that we coul d adopt
that rule? Because |I'mtrying to figure out the
rel evance here of 074 to us.

MR. WEHMEYER: Yes. The point of 074 is
that there is a statutory nechanismto stop reviews
and stop inplenentation of orders at this OCC
regul atory level. No party has availed itself of
Rule 74 to stop that.

CHAIR CHANG | see.

MR, WEHMEYER: So there is a nechanism if
Goodni ght chose to seek that that happened at the
District Court. They haven't done that, and so of
course the OCC is not only entitled but obligated to
go forward under its m ssion of protecting
correlative rights and avoi dance of waste.

CHAIR CHANG. Right. Okay. But both
parties here, not all the parties, but both Goodni ght
and Enpire are appealing the Conm ssion's order,
right?

So why shouldn't the Conm ssion, if
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not hing el se, to preserve adm nistrative econony,

hold this in abeyance until we have sone further

clarity?

| mean, if both parties feel that the
Conm ssion may have erred in its order to begin with,
why are we revisiting whether or not an order that
multiple parties have argued at | east ought to be

nodi fied, right, to sone extent? Wy would we be, |

guess, reviewing this issue at this nonment

MR. VWEHMEYER: There's two answers to that.
The first answer, |I'mnot going to stand here and

tell Dr. Anpomah or Conmm ssioner Lankin what they

I ntended in the initial orders or yourself,

Commi ssi oner Chang, on what you intended on the

second order. Sone of the chairs have changed as

this has gone on for quite sonme tine. |'m

telling you what you intended in your order when you

said that the existing injectors are quote,

suspended.

But in light of the manner in which OCD
chose to inplenment the OCC s orders here, we stil

t hi nk, on behalf of the Enpire, that this is a

grievous enough situation that it warrants

It back to ensure that, at least in terns of the

i nterpretation of what "suspends"” neans, the OCC

in time?

not

unquot e

bringi ng
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woul d be in agreement with what OCD s done here.

And so the first of the two reasons, to
answer your question, is this conmes back to
everything that the Enmpire put on over the course of
18 days of testinobny. The waste is occurring now.
The water is not being confined to the injection
interval in the San Andres. That has been found in
the orders, it is mgrating to the Grayburg. The
Grayburg is in existing production.

And so that would be the first one, is
that we do not believe that the OCD s manner and
met hod of i nplenentation here honors the OCC s
deci sion after 18 days of testinony to suspend the
program

The second one, though, is that under
the OCC s two orders, we have a three-year deadline
and clock ticking on us. And so Enpire has taken
that very seriously. And as you say, why wouldn't we
just pause to see what happens at the District Court
review |l evel ? The first answer to that is avoi dance
of waste, which is our frontline position.

The second piece of that is that in this
interim wth no stay having been entered, we have a
three-year deadline ticking. And as a practical

matter, we discussed this in the papers, the idea
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t hat we woul d have to go back and anmend the
wat erfl ood unitization order, | nean, this is a
years' |ong process.

If we are stuck with OCD s
| npl enent ati on deci sion that we have to anend the
wat erfl ood order, there's no way we can do that in
three years. And w thout speaking for the
comm ssioners, | don't think that's what was intended
in the orders.

Additionally, the form C- 108 issue that
Is perneating, this is not an injection well that
we're seeking to go in as part of this three-year
pilot to bring data back to the Conm ssion. And |
conpletely understand that Dr. Anmpomah was | ooki ng
for, and M. Lankin, over the 18 days of testinony,
saying: W love the Court, we |ove direct evidence,
we | ove science, we |ove data. Bring it back to us
in three years, where we have a nore informed record
here and we can nmke a deci sion on pernanent
suspensi on and pernmanent revocation, as opposed to
the three-year tenporary.

If we have to go through the C-108
process and the hearing, and we know M. Rankin w ||
be able to confirmfor you that Goodnight is going to

object to a C-108 when it gets into hearing, there is

Page 11

Veritext Lega Solutions
Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com



© 00 N oo o b~ W N P

N T T N N T e e e R R R N T e
o A W N P O © 0O N O 0o~ W N +—» O

OCC Hearing - May 13, 2026

no possible way that this can be adm nistered within
three years, to be able to conme back to the

Comm ssion with harder data to have the science

di scussion that Dr. Ampomah and M. Lankin found
want ed.

So the three years, our clock is running
on the three years. W' ve received OCD s deci sion,
none of this is stayed. Sonething has to happen here
at the OCC | evel, because there's a friction here,
irrespective of what the District Court does on
review. There's no way that the Comm ssion's
decision on this can be honored.

CHAI R CHANG. Okay. But you haven't asked
for a stay fromeither this body or in District

Court. So if you're concerned about the tineline, |

guess |I''m wondering why that wouldn't -- help ne
square that, | guess.
MR. WVEHMEYER: |I'mnot trying to be obtuse

about this, and we respect the OCC s decision. But
the first answer as to why we're not asking for a
stay is because what | said very first out of ny
nout h and what we said for 18 days in the hearing, it
Is of utnost inportant to Enpire that the injection
stop as fast as it can stop.

In Enpire's estimation, this should have
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stopped a long tinme ago. In Enpire's estimation, it
shoul d have never started in the first place. This
is a unitized unit that, pursuant to the 1984 unit
order, only Enpire and its predecessors have the
exclusive right to operate within. And so a stay
does us no good, because if a stay is ordered, the

I nj ection continues that should have never started in
the first place and certainly shouldn't be continuing
t oday.

So Enpire has no interest in delay.

It's being harmed by the delay right now W want to
nmove forward. We want to bring the Comm ssion back
the data that it asked for in its two orders. But we
can't do it under the framework that's been created
by OCD.

CHAI R CHANG. Just two nore questions, if
t hat' s okay.

If you can help ne, because we're trying
to be consi stent across a whol e nunber of cases, and
many parties in other cases oftentines also ask for
repeat ed hearings, even after they've had their
de novo rehearing, after they've had their rehearing
additional after the de novo hearing.

So I'"'mtrying to nake sure that |'m

drawi ng sonme sort of workable boundary, not just for
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this case but also other cases, so that we don't end
up with hearing after hearing after hearing after
hearing in this never-ending cycle that never gets to
sone sort of decision that obviously could be taken
to a higher forum

And so | think I'"mgoing to need a
little bit of help under NMAC 19.5.4 on whet her or
not -- you know, once you have had your de novo and
your rehearing, how do we get you procedurally to yet
anot her hearing that discusses, at |east sonewhat,
the merits of the decision here?

And to the extent that if you're not
seeking to re-litigate the nerits and seeking to
re-litigate -- or maybe nerely seeking to review how
the order is being inplenmented by the division, that
feels to ne like a wit of mandanus by anot her nane.
And that would be an equitable renedy, and |I'm not so
sure that we have equitable powers in this forum

MR. WEHMVEYER: 1'Ill try to take that in
pi eces. First, so that the position of Enpire is
perfectly clear, we are not before this Conm ssion
aski ng for one change of one word in the OCC s two
orders. We understand the order. W understand what
t he OCC deci ded.

MR. SHANDLER: Cone on. You're asking to go
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from suspension to revocation. You are asking for a
change of verhb.

MR. WEHMEYER: And, M. Chairman, I'IIl try
to address your conmment, too.

In the notions presently before the
Comm ssion, it is not a permanent revocation that's
bei ng asked for. W understand that we only have
three years of suspension. That is what the
Comm ssi on deci ded.

What we are before you on is trying to
figure out how, in light of the Comm ssion's clear
deci sion that we have three years of suspension, in
what ever manner that that ends up being inplenented,
how can you possibly square that with Enpire's
ability to go forward and execute the pil ot,
particularly in light of the idea that we would go
t hrough the 108 hearing process and the process of
hearing to amend the waterfl ood unit?

And so the OCD, in this instance, is
only acting through, can only act through and at the
direction of the OCC s two final orders here.

We're not quarreling with the verbiage
of those two orders. It is Enpire's position,
beli eve correctly, that what OCD has done here has

strayed, in an ultra vires way, beyond the four
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corners of the two orders that the OCC actually
| ssued here.

And to your point, Conm ssioner Chang,
in terns of a continuing re-litigation, Enpire does
not ask for a change of one word out of the two final
orders here that is obviously up on appeal. This is
not a mandanus ask

This is the first tinme that the OCC has
been presented with the actual four corners of what
OCD says its inplenentation is going to be. And
there is no way that the four corners of what OCD
decided as the inplenentation could possibly be
squared with the three-year tinmeline to cone back
with data at the conclusion of the pilot programthat
OCC has ordered. There's absolute friction between
those two things. And we believe that the correct
procedural nechani smwould be to bring it to OCC

The second piece is that, as you talk
about exhaustion of the adm nistrative remedies to
make sure that sonething would be ripe for a District
Court review, the OCC has never | ooked at OCD s
| npl enment ati on correspondence and direction, and so |
t hi nk the Conm ssion should at this juncture step in
and give the relief that we're asking for in terns of

t he proper inplenmentation that OCD shoul d have
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I mpl enent ed.

But if it doesn't, at |east at that
stage, we have a clear record in terns of the OCD s
i npl enentation. At that point, we have an exhausti on
of adm nistrative renedies, and it would be sonething
that would be ripe for District Court review,

CHAI R CHANG. Thank you.

Before | turn to other parties,
Comm ssi oners, do you have any additional questions
for Enpire, at |east on whether this is procedurally
proper in front of us before we get to the nmerits?

COWM SSI ONER AMPOMAH: | do not.

CHAI R CHANG. Thank you.

Comm ssi oner Lankin?

COW SSI ONER LAMKIN: | do not either.

MR. VEHMEYER: And, Ms. Hardy, may | just
have 30 seconds to, again, just get this all into one
pl ace?

So, if, for exanple, the inplenentation
order, maybe the Conmm ssion doesn't find is this
stark, but if the OCC, inits tw final orders, says
direct green light, and the OCD i nplenments red |ight,
clearly there's a divergence there, an
I nconpatibility in which they' ve strayed beyond the
directive of OCC.
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And so the question of it cones, what
procedural nechanismis available to Enpire to
address that situation? And if the world exists, as
Goodni ght urges, there would be no procedura
mechani sm avail able to Enpire after we've spent 18
days of testinony.

CHAIR CHANG O at |east the question would
be whet her you'd have to take this directly to
District Court or whether this would be here, right?
So really it's a question of which form

MR. WEHMEYER: That's correct. And if |
were sitting on the Comm ssion, | would say, "Wy
didn't you bring it to ne to at least |ook at it?

CHAI R CHANG  Ckay.

MR. VWEHMEYER: Just one tine. W' re not
asking that you look at it twce. But this would be
the first tinme -- this is the first tinme, that the
Comm ssion is ever review ng what OCD has put out
there as its purported inplenmentation. Got it.

CHAIR CHANG I'Il turn to Goodnight. |
have a feeling you owe a different perspective on
t hat .

MR. RANKIN: | do. Thank you. Couple
things | just want to point out right out of the

gate. The Conmm ssion didn't guarantee Enpire the
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right to do an EOR project. It didn't say you can do
one. It said you have the opportunity to go forward
and apply for one. That's what they said. That's
what the order provides.

And they said, the Comm ssion ordered --
| don't nmean to tell you what you said in the order,
but the Comm ssion says that to do so you have to
follow all the rules and regul ations that are
applicable. And that's what the order says. 1In
addition, it delegated authority to OCD to inplenent.

So that's the context that we're
operating under here with them

The Comm ssion, at the time it issued
this order, understood its rules and the requirenments
for anybody that wanted to inplenent an EOR project
that was subject to a unitization order.

Enpire knew the rules. Two years ago,
in their briefing to the Conm ssion, they understood
and they represented to the Conm ssion that they knew
t hey were going to have to anend the governing orders
of the unit in order to inplenment an EOR project of
any ki nd.

So that's the context that we're working
wi thin here.

As to the propriety of the procedure
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here, | do have a couple slides that I want to show
as wel | .

You heard M. Wehneyer nmake the remark
that they're here today to ask the Conm ssion to
revisit, and then corrected hinself. But that's
exactly what they're here to do today. They're
asking you to revisit your decision because they
bring forward no new evidence, no new facts, no new
claims. They just want you to reconsider what they
di d.

The question is whether it's proper.
There's two issues that they're bringing forward to
today. One is whether or not you should i nmediately
shut in Goodnight's injection. That issue is on
appeal to the District Court, no doubt. The sane
exact argunments and facts that they re-argue here in
their briefing are exactly the argunents that they
raised in their briefing to the District Court. Sane
exact argunents, sane exact position.

The first issue, in ny view, is there
are no new facts, no new evidence. It's on appeal
with the District Court, and there's no basis for the
Comm ssion to take that up here today.

The second issue is whether the Conm ssion should

nodi fy the Division's directions on the
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I npl ementation of the Conm ssion's orders. That

| ssue was squarely presented to Enpire in the first
order that was issued, and again on the rehearing.
They did not appeal it. It was not appeal ed. They
did not appeal the fact that the Conmm ssion fully
del egated all authority to inplenment this order to
the Division. So that issue has been wai ved.

Now I want to tal k about a different way
they can go about this. But to bring it up now and
with the Comm ssion and seek to go right to District
Court is not proper, because there's no order from
the Division. There's guidance fromthe Division.
What we have is a letter providing guidance to Enpire
about how to proceed. It's sinply a letter. [It's no
or der.

To be here before the Conmm ssion, there
are two ways that you can get here. Okay? Either
there has to have been a hearing in front of the
Division, with a hearing officer, which would give
Enpire the right to a de novo appeal to cone back to
the Division or the Division director and request
that the matter be heard directly by the Conm ssion.
Those are the only two ways.

Under the Conmmi ssion's order, the

Comm ssi on del egated authority to inplenment this EOR
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proj ect under the rules and regul ations and

requi renments of the Division. Enpire would receive
gui dance fromthe Division on how to go about doing
t hat .

Rat her than ask for a hearing to argue
over whether that's appropriate or not, they've cone
back to the Conmm ssion w thout going through the
proper procedural steps to actually get an order from
the Divi sion.

So this is an advisory opinion here.
They're trying to get an advisory opinion here
w t hout actually getting an order fromthe Division.
So there's no basis for us to be here in front of the
Comm ssion at this tine. W don't have a de novo,
it's not a de novo. We don't have an order fromthe
Division; all we have is guidance.

And t he gui dance foll ows exactly what
the Commi ssion laid out. Apply the rules. In their
briefing, Enpire cites to a case, and as far as | can
tell, it's the only instance where there was actually
any injection without an order under C-108. It
| asted for two nonths, and the operator injected 50
MCF of gas.

But under the regul ati ons that govern,

and whi ch the Conm ssion is bound to foll ow,
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operators are required to file and get a permt for
any injection for EOR projects. They're required to
go to hearing on any EOR project. And they nust file
a C-108 for any injection project.

The one case that they identified where
that wasn't the instance, within several nopnths, that
operator was required to go to the Division, get a
hearing on C-108, and it was for an injection permt
for an EOR project in the unit, where the operator
wasn't sure if he wanted to go forward with the EOR
project. They weren't sure if it was appropriate for
commercial. And so they were pursuing a pil ot
project within a statutory unit and were required to
go to hearing, just as the Division office is
requiring Enpire to do here. They're required to
file a C108. They're required to get an injection
permt for a pilot project. And they're required to
go to hearing. Sanme exact situation.

So here, again, Enpire is trying to
short-circuit the process. They're trying to go
right to District Court to appeal the Division's
I npl enmentation of this order, when it wasn't
challenged in the first instance. And it's
| nappropri ate.

They should first go to hearing before
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the Division, get an actual order fromthe Division
on what they're being required to do, then conme back
to the Conmi ssion to chall enge that before they can
go to the trial and appeal.

Now, the last thing | want to say about
this is that the one thing that Enpire has in their
control, for sure, is their ability to get into
conpliance with Division rules. Fromthe beginning
of this proceeding, nore than two years, they have
been out of conpliance with the Division in their
i nactive wells. Under rules that guide
| npl enentation of EOR CO2 projects.

MR. SHANDLER: So let ne interrupt?

MR. RANKI N:  Yes.

MR. SHANDLER: What does this have to do
with what we're here for? | nean, how many years are
we going to spend on rabbit holes. So get back to
what we're here for.

MR. RANKIN: We're here to understand
whet her or not Enpire can go forward with any of
t hese conplaints. And they've done nothing to put
t henmselves in a position to do what the Conm ssion
gave them the opportunity to do, which is to go
forward with an EOR project.

For the last two years, they have not
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addressed the one thing they have control over, which
is the inactive wells. And they're asking you to
give themthe opportunity to go do this EOR project
when the one thing they can control is their inactive
wells, and they haven't addressed that. They cannot
go forward and get a permt until they do that. And
so we're here arguing about this when they haven't
even done the one thing that they have control over.
So based on that, again, because of the
procedural issues, because they've waived this
argunment about inplenentation, and because they
haven't actually done the one thing they can do to
get ready for an order or inplenentation of the
project, the Conmm ssion should hold this issue in

abeyance and not act on their notion.

Thank you.
CHAI R CHANG. Thank you. 1'd like to start
with -- | take your point on the -- or at least |l

t ake under advi senment your argunent that the
Di vision's guidance is nerely advisory at this point.
Ri ght ?

But | do want to ask you a question
about Enpire's due process rights, or any party's due
process rights. Right?

So let's just, for the sake of argunent,
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let's take the extrene exanple that Enpire provided.
Let's say the Conm ssion i ssued sonething that says

green light, but the Division went ahead and did red
| i ght.

Do -- does -- can't -- like, what -- how
can the Comm ssion ensure that there is no
I ncongruity between what the Conm ssion has rul ed on
versus what the Division has done? Now, whether or
not we think that is, in fact, the case here,
procedural ly, how would you review that if there is
concern that the Division is acting in a way that is
I ncongruous with the condition ruling? 1|s there an
exhaustion of renedy issue, or is the renmedy to go
directly to District Court?

Has this issue been -- you know, |I'm
relatively new on this comm ssion. Has this conme up
bef ore?

MR. RANKIN: Well, let nme just start with
the initial prem se. The due process is laid on the
Di vi sion regul ati ons of governing adjudi cations.
They got a guidance letter fromthe Division on how
to proceed, which is to follow the rules, anend the
order that governs injection in a unitized interval.

VWhat they're asking for is for the

Comm ssion and Division to authorize themto go
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forward, inject fluids that haven't been authorized
for injection into a unitized interval, to allocate
production froma unitized interval that is in
di scord with what the actual governing instrunment
provides for. They have to anend those instrunents.

So the process here is for themto go
forward, submt the materials, present to the
Di vi si on what they want to do. They have not yet
said to the Division what they want to do with their
project. They haven't presented anything. So go
forward, present your project, find out if the
Division is going to approve it or not. And if they
don't approve it, then you can appeal it. That's the
process.

And if they have concerns about the way
the Division's proposing to inplenent, then ask for a
hearing now. But that's only going to delay the
process. |If they really are under the clock, fix
your inactive wells, go forward with an application
to get your EOR project approved.

Here we're wasting tinme with sonething
t hat has nothing to do with what the opportunity was
that the Comm ssion gave them

CHAI R CHANG. Commi ssi oners, any additional

guestions for Goodni ght, or Conm ssion counsel ?
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COW SSI ONER AMPOVAH:  No, M. Chair.

CHAI R CHANG:.  Commi ssi oner Lankin?

COW SSI ONER LAMKI N No.

MR. SHANDLER: | have questions for OCD, if
they're given a chance to talKk.

CHAIR CHANG. M. Suazo, OCD, which party,

It doesn't matter to nme which party wi shes to go
first. OCD.

MR. MOANDER: | would |ike to proceed,

M. Chair.

CHAI R CHANG  Yes.

MR. MOANDER: All right. Going back to your
initial question, which | think is a valid one.
You're right, the parties didn't address it
t horoughly or really at all in their pleadings.

You asked about 19.15.4 NVMAC. And from
OCD s perspective, since we filed our pleading and
briefing packet was conplete, we took a second | ook
at this. And 19.15.4.23B, from OCD s perspective, is
a key provision here.

The reason why, is it addresses stays of
Di vi sion or Conmm ssion orders. And there are two
met hods that can be acconplished. A, the party files
a notion, there's a briefing cycle, the OCC consi ders

t hat .
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But on the third sentence, and this is
key | anguage here, Director Chang, because this
| anguage enpowers you to make this decision today,
actually. It says, "The director may grant a stay
pursuant to a notion for stay or upon the director's

own initiative," which would be a conference of power
upon you to make that determ nation.

Now, stepping back for a second, there's
been di scussion, of course, about the issue of the
stay in District Court. And the focus has been on
District Court because that attenuates it from being
an issue here. |It's an attenpt to kick that down the
road because we've obviously got appeals pending.

Curiously, though, the Kelly Inn case,
when you read, for exanple, on Enpire's page 6,
Pendi ng appeal does not divest the trial Court
jurisdiction to take further action, but it will not
af fect the judgnment on appeal. And when, instead,
further action enables the trial Court to carry out
or endorse the judgnent.

Well, the inverse of that would al so be
true. And in this instance, that would nean you do
actually have the power to issue a stay here today.
| think the key issue here, aside fromthat, is that

you asked about incongruities between OCD acti on and
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the OCC order. |If a ruling were to be held in the
abeyance today, followed by a stay of OCD s

I npl enentation letter, since the crux of the appeal
focuses on, at |least fromEnpire's perspective, that
there was an error determning an i mMmedi ate shut-in
was not necessarily left to the discretion of OCD,
this decision, if held in the abeyance, ultimtely
may not even need to occur, ultimtely, because the
appeal could nmay well render this issue noot on its
face. And this would be a practical, very

strai ghtforward position.

Now, | do need to note here, Enpire's
been very vociferous that it's not interested in
del ay, but | think some of the behaviors indicated
the contrary. Because one of the first things OCD
asks for is a summary of the project scope. Enpire
has provided nary a cartoon nor a docunent to OCD to
denonstrate anything that it intends to do.

So the whol e i ssue of substance is, it's
not really even discussable yet, because nobody
actually knows what Enpire intends to do. This has
been a delay. There's tactical delay in this.

So that's why OCD doesn't think that a
stay of the inplenentation by OCD poses any act ual

problem Enpire's done nothing to date. Where is the
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arm here. And the answer is, there really isn't any
because there's a tactical indication that there
isn't one.

And so from OCD s perspective, what OCD
woul d encourage is, hold a ruling in abeyance until
t he appeal is resolved and i npose a stay upon OCD s
| npl enmentation order, and let's get the major issues
of the appeal resolved, which could well render
what's before the Comm ssion today noot on its face.

CHAI R CHANG. Thank you. | appreciate the
foisting of the sua sponte stay on nme. But it
doesn't seem like either Goodni ght or Enpire have
asked for a stay, so | guess |I'mnot quite sure that
| follow. You may have |lost ne there.

MR. MOANDER: So, Director Chang, you have
the authority, on your own initiative, to oppose.
OCD woul d not object to a stay of OCD s
I npl enentation letter, sinply because there are
bi gger issues in play that would render this noot.

And it seens to reason a pause button
here to allow the appeal to proceed, as both
oper ators have sought, would, in fact, be
appropriate. Because it's a waste of adm nistrative
econony to make a decision that may well end up being

irrelevant and legally noot in the main.
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CHAIR CHANG Okay. | don't have any ot her
guestions at this point, Comm ssioners.

Let me go through questions first.

Comm ssi on counsel, or anybody?

MR. SHANDLER: So, the Septenber order,
par agraph 65 tal ks about a di scussion with
Comm ssi oner Lankin and M. Weeler, who's in the
back here, from April 9, 2025.

Par agraph 65 quotes a question: |'m
mai nl y speaki ng about if you guys have consent from
the Comm ssion to establish an EOR project, and
you've conmmtted capital from your conpany. What do
you think the tineline is in reference to
Comm ssi oner Anmpomah's question of performng a pil ot
to verify that the ROZ is there and it's producible.

Answer: If you just do a small, snmall
pilot project and the Comm ssion requests it, |
believe that we can get it and do it within that
t wo-year period, where we're tal king about drilling
the wells and coring and then the anal ysis and
everything of that to the present to the Conm ssion.

Okay. So that's April 2025. | think if
t he departnment was there, and | think they were still
in the case at the tinme, if they had gotten up and

said, "You know what? That's going to require a
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permt, and we can approve it admnistratively. But

i f Goodni ght objects, it has to go to heari

ng in

front of the Division examner. And if Goodni ght

still objects, we're going to have to have anot her

hearing," | think the Comm ssion m ght have taken a

different view, that one hearing is just going to

beget anot her hearing, beget another hearing.

t hink the Conm ssion was trying to | ook for

sol uti on.

a

So tell me that I'm wong, that

Goodni ght is not going to chall enge everything and

there's going to be, again, another hearing.

MR. MOANDER: So, M. Shandler, you're

asking me to assune things here that |' m not

confortable assum ng. Obviously, the case

fact, been very litigious; there's a | ot at

has, In

st ake.

It probably would stand to reason that

an Enmpire would object, but |I can't predict

party

action, and | |learned | ong ago not to make those

assunptions and go with the flow by what parties

intend to do.

It is regrettable that OCD didn't have

t hat opportunity, but the record stands as

this point.

it is at

And | think that what's in this letter,
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again, this is not an order; this is advisory in
nature. And the first threshold issue is a summry
and scope for the project, including the area of the
pilot project within the existing EOR project and
proposed use of existing wells or devel opment of new
ones.

At this point, it's not even clear what
Enpire's intentions are whatsoever. W don't really
know. The rest of this advisory |letter assunes
certain things that have yet to be denonstrated.

And OCD does renmmin open to the idea
that if a pitch was made by Enpire, which has not
occurred, there may be a different outcone,
ultimately. This was just the beginning. It
certainly wasn't the end. And that's why that
t hreshold i ssue was posed in the letter, is just to
elicit even a bare nmodi cum so OCD under st ands what
Enpire's intentions are.

And we don't know that. W didn't know
it then, we don't know it now. At the rate things
are going, we may never ultimately know. So |I'm
sorry, but | can't really speculate on that. That's
sonme dangerous territory, M. Shandler.

MR. SHANDLER: So the letter does say that

t hey, Enpire, have to amend the waterfl ood order,
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whi ch hasn't been touched in 25 years.

Why woul d a carbon di oxi de EOR have to
do a waterfl ood anmendnent ?

MR. MOANDER: "Il admt, | don't have
everything lined up to this |evel of detail,
M. Shandler. | would need to call w tnesses to
explain this in full. M understanding is that this
has to do with the various layers of the reservoirs
and how those woul d be i npact ed.

Agai n, though, it sounds to nme |ike
you're taking the position that this is an order from
OCD, and it's not. This is certainly subject to
review. And while the Enpire wanted to change it on
the front end, until OCD sees sonething, anything,
anything at all, in any way, shape or form which we
don't have, this is a perspective anal ysis of
anticipated issues that may well occur.

So this is not concrete, and OCD hasn't
represented that it's concrete. But again, Enpire
won't make its first nove. How can OCD possi bly nake
any further determ nations? And the answer is, it
cannot .

MR. SHANDLER: So, let me follow up, Enpire.
s that true? You have submtted nothing? O the

list of six things, you ve done nothing; is that
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true?
MR. WEHMEYER: This gets to slide 16. On

May 1st, 2026, Enpire filed paperwork associated with
t he proposed EOR pilot project with OCD. The
proposed well that was identified by Enpire as part
of that is the John D. Knox Nunmber 9 well.

To put this into a little bit of
geogr aphi c perspective, it's a bit northeast of the
current injection wells. It was an area that was
identified up-structure. We heard all the testinony
about structure and where we thought some of the best
spots were. Enpire has been doing the science to
figure out which well, both froma geol ogy
perspective as well as a nechanical integrity of the
wel | bore and mechani cal use of the well, nmade sense.

So that was the John Knox Nunber 9.
There was a form C-103 filed to change the well bore
configuration with respect to that. And it would be
that well that would be proposed for the EOR pil ot
here. And it would basically be a huff and puff,
where approximately 5,500 barrels of CO2 woul d be
I nj ect ed.

| think there's about a 20- to 30-day
soaki ng period, is what was outlined in the papers

provided. And then there would be a period of, after
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the 20 to 30 days of soaking, there would be a nunber
of nmonths. | think initially it would be naturally
pressured, and then after that point would be put on
sone formof artificial [ift; | assune sone kind of a
punp j ack.

So that i1 s what was proposed on May 1st
of 2026. Again, for that John Knox Number 9 well, it
Is not the intention of Enpire to nake that an
injection well. That is not going to becone an
i njection well that would be covered by form C-108.
This would be a producer of oil. It would be
stinulated with CO2.

And so | guess the analogy that | would
give here is, for exanple, if you're drilling a
traditional horizontal well in the state of
New Mexico and you permt that under form C- 101,
you're going to put a lot of fluid into that well bore
to fracture stinulate it. You could be |Iooking at 4-
to 500,000 barrels of fluid that would go down as
part of stinulating, and then you would produce it
back.

In this instance, this would be far |ess
than 4- or 500,000 barrels of fluid that operators
are putting down on horizontal wells right now It

woul d be about 5,500 barrels of CO2.
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And so this is explained in our papers,
but as you tal k about pilot project, OCD junped the
gun here in the inplenmentation and directed this
broad scale what is, in effect, a comrercial project,
actual commercial production, going way past a huff
and puff or pilot stage.

And that gets into the waterfl ood,
whi ch, again, your question is exactly what ny
client, who just wants to produce its unit, in terns
of the San Andres, is going through, is why on earth
woul d we go through the hearing process to anend a
wat erfl ood? Why would we go through a hearing
process that, of course, Goodnight is going to object
to?

And so as we interpret the order -- and
it's our hazard. |If we come back at the end of three
years and the Conm ssion | ooks at the pilot program
that we chose to inplenment and says the data is not
good enough, we bear the risk of that hazard and we
under st and t hat.

But we think here, between core anal ysis
and the huff and puff in connection with the John
Knox, which has been submtted on form C 103, there
wi |l be enough data to bring back to the Commi ssion

to show that it's technically recoverabl e and
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econom cally recoverable. So we disagree that we've
done not hi ng.

Additionally, as you step back, we were
guite shocked to get the order. And there's been a
suggestion now that it was advisory or a suggestion,
and | did want to direct the Comm ssion to the actual
verbi age of what we got in this. |t reads as though
It was set up to ensure that Enpire would fail within
the three years.

And so, for exanple, the anend the
wat erfl ood order is an exanple of that; as is the
form 108 for a well that's only getting 5,500 barrels
of CO2. But at page 2 of the inplenentation, |'m
quoting straight fromit: Directions for Enpire.

For a CO2 EOR pilot in EMSU to be established, Enpire
must take the follow ng steps to anend the existing
order R-7766.

This was OCD telling Enpire what its
pilot programhad to | ook like and what Enpire had to
do in order to satisfy OCD with respect to the pilot.

At the | ast paragraph, quoting from
OCD s inplenmentation, quote: Be advised for the
project to be successful, Item 1 should be submtted
wi thin 12 nonths.

Wth all deference and respect to OCD
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OCD doesn't get to decide what a successful pil ot
programis. |It's the OCC, at the conclusion of the
three years, as we bring the data back fromthe pil ot
program that gets to nake that decision. Not OCD

And | would also note that at the tine
OCD gave this direction, it had not asked Enpire,
"What type of a pilot programdo you intend to
execute here? Is it a huff and puff? Is it a single
well huff and puff? Is it a nmultiple well with a
true injector in the center of it that would be
injecting fluids and would need to be converted to
I nj ector status under form 108?" W just got this.

Additionally, this is in the files, we
did ask OCD to revisit this inmplenentation, and that
was denied. There can't be any arguing about that.
We asked to have discourse on this, conversation
about it. That was denied in the correspondence.
think OCD in sone of its filed papers pointed that
out .

So, with respect to -- | think the
question was have we done anything. The first piece
of thisis, is it even possible under this idea that
we have to go to a hearing on the waterflood, and is
It even possible on the idea of the hearing on 108,

t hat of course Goodnight is going to object to, is
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t hat even possible to do within three years? The
answer is absolutely not, irrespective of what the
pil ot program | ooks I|ike.

If we're going through that, there is no
way that can be done with three years in terns of
goi ng through the process that OCD is required, then
actually executing and bringing it back. That is
just a pure inpossibility.

But within the confines of what we have,
if we can do this on form 103, which there's prior
precedent for, this is not an injection well, it's a
huff and puff on the existing Knox well, which has
t he nmechanical integrity for the particul ar project,
we would be in condition there. Very |ikely we would
al so conduct core anal yses and other data to be back
within three years.

It's just not possible if we're, for no
reason what soever, anmending a waterflood order and
designating a well and injection well that's not an
I nj ection.

MR. SHANDLER: I'll just finish with this.
" mconpletely objective. | have seven other
different clients that | have to get to this
afternoon. But | don't have a bone in any of this

thing. | just want you guys to get to the facts.
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We' ve been here for 50 mnutes. O her lawers in the
back of the roomw th other hearings.

So | feel like finally you' re now
presenting the scientists with sone information.
Looks |like M. Mander wants to finish things up.

Thank you for your tinme again. | don't

have a dog in this fight. Let's just get to the

facts.
MR. MOANDER: I'Il be succinct in ny
response.
This is an interesting little anbush.
|'ve got to give the Enpire's counsel credit. They

definitely pulled a quick one here. They filed their
response on April 27th of '26, and this filing cane
in on May 1st, anmong 30, 000 other filings.

They didn't bother notifying, for
exanpl e, nyself or Deputy Director Powell about it.
They saved it for this hearing. That's interesting.

It woul d have been hel pful to address
this earlier, since we're on the 13th day of May. It
m ght have changed OCD s position. |t m ght have
changed the nature of the hearing.

So this is tactical decision-naking,
certainly, and in OCD counsel's opinion,

guestionabl e, although clever. [1'Il give themcredit
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for being clever.

But | think going back to Director
Chang, ultimately, is OCD here has provided a vector
to resolve this issue for the interimand to let the
appel | ate process proceed. And depending on the
outcone, again, this my not even be an issue the OCC
needs to hear about again.

CHAIR CHANG. We'll| get to you.

But, M. Suazo, you haven't weighed in
at all. Wuld you |ike to?

MR. SUAZO. |I'mglad to allow M. Rankin to
go before, since everything is fresh in his mnd, and
| can close up. And I'll be short, as | have been
t hroughout this proceeding, if that pleases the
Comm ssi on.

CHAI R CHANG. Much appreciated. Thank you.

MR. RANKIN: It sounds |ike Enpire is making
progress towards submtting sonething to the Division
for the Division to nake a decision on the authority
that the Conmm ssion actually granted. So why are we
here? |It's premature. They've got sonething
submtted. Let's go forward.

VWhat they're not telling you, though, is
what interval the John D. Knox is going to produce

from It's going to be producing froma unitized
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i nterval that's under the statutory Unitization Act,
governed by the amended order.

So let's figure all that out at the
Division. |It's been delegated to the Division. And
t hey' ve got sonething now that the Division can
renew, and that's where it shoul d be.

And if they disagree with the Division's
deci sion on whether that affects the purposes of the
OCC, they can appeal it now up to the Conmmi ssi on.

But this whole notion and the whole day is premature.
CHAI R CHANG. Ckay. | think we've

exhausted, or we've at |east had a thorough

di scussi on on whether or not this hearing is even

ripe.

Comm ssioners, | wll turn to you for
your advice. So | don't think I"'mready to make a
deci sion on whether or not it's ripe for decision
today without further thought and further review.

But I will take your advice, Comm ssioners, on
whet her you would |ike to have argunents on the
merits anyway, so that if you would like to get to
the merits, we wll have that on record.

If not, | think ny personal preference
Is to give nore thought to whether or not this is

even in front of us in a proper format before we get
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to the nerits. But | want to open up for your
t houghts, Conm ssioner Lankin and Conm ssi oner
Anmponah.

COWM SSI ONER AMPOVAH: M. Chair, so after
listening to all the parties having the | ast
di scussion, nore or less throws nore light with
regards to the direction.

Now, Enpire has provided sonething to

OCD. OCD has to look at it. And OCD is telling us
t hat what they presented to the Enpire is not in
stone, is nore flexible. So I don't think we are
ready to really even get into the details of what has
been asked. Thank you.

CHAI R CHANG. Conmm ssi oner Lanki n.

COW SSI ONER LAMKIN:  Yes, | tend to agree
with the Chair on this one. | don't think I'mready
to hear argunents on anythi ng today.

CHAIR CHANG In that case, |I'd recomend
that we | guess set this for -- | nmean, hold it
over -- take the matter under -- | would recomend
that we nove to take the matter under advi senent and
set it for at mninum a status conference so we can
revisit it the next nonth here.

Wul d that be anenable to any of the

conmm Sssi oners?
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COW SSI ONER AMPOMAH: My question woul d be,
will OCD be ready to really discuss that? Because
now | believe they do have new information that you
have to | ook at.

MR. MOANDER: Dr. Ampomah, | hate to do
this. If I could have a few m nutes so | could get
sone clarity on that.

Ri ght now, | don't know if that's true.
Qur team hasn't fully | ooked at the application. W
can obviously expedite it, but that could be -- |

don't want to delay this anynore either, because

we' ve all had enough of this case. | can't guarantee
we'll be ready, but | also, again, don't want to
delay. And we would expedite review of this. It

woul d be a top priority.

CHAIR CHANG. And just to clarify, ny
suggestion is to take it under advisenent, set it, at
m nimum for a status conference. And then dependi ng
on whether or not the parties are ready to -- not
necessarily guarantee that we'll proceed, but to at
| east preserve it as an option.

COW SSI ONER AMPOVAH: M. Chair, | support
that. Thank you.

MR. VEHMEYER: On behalf of Enpire, we

appreci ate that approach very nuch. | think it was
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very helpful for ny client, Enpire, to hear today
that it is not OCD s position, in fact, that this

i npl enentation order is an order. And that in |ight
of the actual facts and programthat Enpire proposes
for its own unit, they will take that on an expedited
basis in good faith consideration.

| also, for Enpire, wanted to thank the
Comm ssion. W certainly are mndful that we're
bl essed with an audi ence that does actually read the
papers. W don't always have that opportunity. And
we know this has been an incredible burden on your
time.

M. Shandler, | hate that we nmake you
feel that we've conme back for nore bites at the sane
apple. It's sonmething inportant to Enpire, and I
apol ogize if you feel like we're spending tinme on
things, but | think today's been helpful in terns of
hearing from OCD on sone things. And we | ook forward
to the next setting. Mybe we'll have sonething
productive to report.

CHAI R CHANG. Appreciate it.

In that case, may | turn to one of the
comm ssioners for a notion to take the matter under
advi senment and to set it for a status conference at

t he next comm ssion neeting, at the next regular
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comm ssi on neeting.

COWM SSI ONER AMPOVAH: M. Chair, | so nove.

COW SSI ONER LAMKIN: | second.

CHAI R CHANG. Any objections from
conmm ssi oners? Hearing no objection, so adopted.

(3-0 vote. Motion approved.)

CHAI R CHANG. Thank you all very nuch. |
will turn to the next agenda item |1'll give the
rooma nonment to reorganize itself, give people tine
to set up. Wiy don't we take a five-m nute recess.

(Recess held from 10:00 to 10:06 a. m)

CHAIR CHANG. If | could call the room back
to order to keep us on tine. Thank you.

CHAI R CHANG. Thank you all very nmuch. 1'd
like to call the consolidated applications for
hearings de novo from Desert Ram South Ranch and
Pilot Water Solutions. This would be case nunbers
26053 and 26082.

May | please have entries of appearance.

MS. HARDY: Good norning, M. Chair,
Conmi ssi oner. Dana Hardy on behal f of Sel ect.

MR. SUAZO Good norning, M. Chair,
Comm ssi oners. M guel Suazo, joined by nmy coll eague
DeAnza Val enci a, appearing today on behalf of Pil ot

Wat er Sol uti ons.
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MR. SAYER: M. Chair, Menbers of the
Comm ssi on, Mathias Sayer, joined by my colleague to
David Kirnmse, on behalf of Desert Ram

CHAI R CHANG. Awesone. Thank you all very
nmuch.

This is a status conference on the
applications and consideration of the notions to
dismss. M. Hardy, you'd like to address both
noti ons together?

MS. HARDY: Yes, | would like to do that.
Happy to. Thank you very nuch, M. Chair.

Here, by way of very brief background,
Desert Ram and Pil ot are conpetitors of Select to
| ack any interest within one-half mle of Select's
proposed well s.

Pil ot operates SWDs across the state
line in Texas. And Desert Ramis formerly known as
NGL and is affiliated with Hydrosource, a conpany
that sells and transports water for oil and gas
producti on.

Desert Ram states that it has fresh
water wells two or three mles away from Sel ect's
proposed wel | s.

Here, Desert Ram and Pil ot are

attenmpting to appeal the Division's non-final
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i nterl ocutory order that denied their intervention in
an effort to circunvent the Division's decision.

And just given the case that was
previously discussed by the Comm ssion
Enpi re/ Goodni ght cases, this situation is very
di fferent because there, the issue is whether the
Di vision conplied with the directive of the
Comm ssion's order. And here, we don't have that.

These applications should be di sm ssed
because they are procedurally inproper and woul d
wast e resources of the Division and the Conm ssion.
Nei t her Pilot nor Desert Ramidentifies a single case
ever before the Comm ssion or the Division where this
type of relief has been granted. And this is
certainly not the first case where a party has been
deni ed standi ng before the Division.

So | want to nake a couple of issues
clear at the outset. First, three of these cases
were al ready heard by the Division and taken under
advi senent, and orders are pending. As a result,
Pil ot and Desert Raml s request to reverse and remand
the Division's standing decision would waste
resources, it would not conserve resources.

They are asking the Comm ssion to

require the Division to hold a second hearing on the
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merits of those applications. And then, presunably,
the losing party would seek a de novo hearing before
t he Comm ssi on.

So granting the request that these
parties are making here woul d necessitate three
hearings on the nmerits of the applications, which is
a waste of tinme and resources for all invol ved.

Second, Select is not arguing that
Desert Ram and Pil ot cannot file de novo applications
after the Division issues with final orders. | think
they can seek to do that at that point and we woul d
then mtigate their standing before the Conm ssion.

So really here, both parties
fundanmental |y m sunderstand the Comm ssion's de novo
hearing process. They are conflating de novo
hearings with de novo review. The Conm ssion does
not exercise appellate jurisdiction over the Division
and does not conduct de novo review, which is an
appel l ate concept that involves an appeal on the
| ower tribunal's record.

Here, the parties claimprejudice from
bei ng excluded at the Division |evel. But that claim
has no nerit because there is no appeal to the
Comm ssion on the Division record. Rather, the

Comm ssi on woul d hold a new hearing, a de novo
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hearing. So there's no prejudice to them from not
participating in the Division proceedings.

If they were to have standing before the
Comm ssion and if they were to seek a de novo hearing
after the Division issues its final orders, they
woul d have an opportunity to participate. | disagree
t hat they have standing, and we would certainly brief
that. But that, | think, would be the outcone.

So here, under the G| and Gas Act and
the Comm ssion's regul ati ons, the de novo hearing
process applies to final Division orders, not
I nterlocutory orders. And Section 70-2-13 of the Ol
and Gas Act states, and this is a quote: Wen any
matter or proceeding is referred to an exam ner and a
decision is rendered thereon, any party of record
adversely affected shall have the right to have the
matter heard de novo before the Conm ssion.

The only reasonable interpretation of
this statute is that the "matter" that is referenced
Is the entire case, not individual rulings within a
case. O herwise, parties could file applications for
de novo hearing on any variety of matters deci ded by
the Division. That could include denials of
continuance notions that are com ng up. It could

i nclude evidentiary rulings. |If you construe
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"matter" as broadly as the parties do, that would be
the outcone. And that's certainly not, | think,

sonet hing that would benefit the Conm ssion or the
Division. It would delay proceedings, it would waste
resources. So it's just sinply not contenpl ated or
permtted by the statute or the rules.

I n addition, under the adjudication
rule, 19.15.4.20B, the Division director can refer
cases to the Conm ssion, and that is what occurred
with the Enpire/ Goodni ght cases. But there has been
no such request or ruling on that issue here.

Rat her, three of these have already been heard by the
Di vi si on and taken under advi senent.

There are sound policy reasons for the
Comm ssion not to entertain interlocutory appeals;
particularly here, again, where three of the cases
have al ready been taken under advisenent. Desert Ram
and Pilot rely on the coll ateral order doctrine,
which is a narrow appellate doctrine that all ows
I medi ate appeals fromDistrict Court to the Court of
Appeal s.

First of all, that doctrine does not
apply to adm ni strative proceedi ngs. And second, it
also only applies to appeals. And, again, here we're

not tal king about appeal to the Conm ssion, although
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that's what they are asking for. Here, the
Comm ssi on has authority to grant de novo heari ngs.
It's not an appell ate process.

Here, finally, there's no basis to stay
the Division's proceedi ngs, which is anot her request
that the parties make. Again, three of the cases
have been heard and taken under advi sement and orders
are pending. There's no reason for a stay. There is
no reason to hold three hearings on the nerits of
each application. That would waste tinme for
everyone.

And a stay would harm Select. Sel ect
filed these applications in August of 2025, and its
custoners need the injection capacity provided by
these wells. The hearings before the Division were
del ayed for about six nonths as a result of
obj ections by interest owners who actually did own an
interest within a half mle of the wells. And Sel ect
worked with those parties to resolve their
obj ections, and the objections were w thdrawn.

So these matters were finally set for
uncontested hearing in early February, and both
Desert Ram and Pil ot intervened or sought to
i ntervene and object literally on the eve of hearing.

So these cases were pending for six nonths before
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Desert Ram and Pil ot did anything.

So further delay of these cases, which
is what they are asking for, would harm Sel ect.
There's no basis for a stay. The Division should be
allowed to issue the orders and the cases it's taken
under advisenent. And then these parties can file
for de novo hearings and we can |litigate whether they
have standi ng at that point.

That's really in everyone's best
interest. It would conserve resources of the
Di vi sion and the Comm ssion and the parties. And
this is the process that's permtted and cont enpl at ed
by the rules and statutes. So the de novo heari ng
applications should be dism ssed. Thank you.

CHAI R CHANG. Thank you. One quick
question. | think |I heard you say, though, that
Sel ect agrees that Desert Ram and Pilot would be able
to seek a de novo hearing at the conclusion, right?

M5. HARDY: | think that they could. And we
woul d then litigate standing.

CHAIR CHANG. At that point, yes.

MS. HARDY: Yes.

THE COURT: Under st ood.

So from your perspective, is there any

di fference between us disnm ssing the de novo
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applications versus holding themsinply in abeyance
until the conclusion of the Division cases?

M5. HARDY: | think that the reason to
di sm ss them woul d be that they are premature because
the Division hasn't issued final orders.

So the Division, in theory, can deny
Select's applications. | don't know if that's going
to happen. | hope it doesn't, personally, and for ny
client, but that's theoretically possible. So I just
think that the applications are particularly inproper
at this point and premature.

CHAIR CHANG Right. But if we were to
agree with you on that point, why couldn't we sinply
hol d the applications in abeyance pendi ng the outcone
of the case at the Division and then take them up?
You know, either dism ss them because the case has
been di sm ssed underlying, or take them up at that
point. |Is there a practical difference there for you
between a dism ssal and sinply holding it in
abeyance?

MS. HARDY: | don't really think so,

M. Chair.

CHAI R CHANG  Okay. Thank you. | don't

have any ot her questi ons.

Commi ssi oners.
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COW SSI ONER BLOOM  No questi ons.

COW SSI ONER AMPOMAH:  Not hi ng.

MR. SHANDLER: Just a factual question.

VWhen did Division exam ner hold the hearing? Ws it
May 12th, May 11t h?

MS. HARDY: The hearing was in February. It
was, | believe, February 5th.

MR. SHANDLER: | swear there was in the
papers that he was about to hold the substantive
hearing on this. But | guess |I'mwong. It was
February?

MS. HARDY: So there are four cases. Three
of the cases were heard and taken under advi senent on
February 5th. The fourth case is set for a contested
hearing on June 2nd. And that is because Coterra,
which owns mneral interest within a half mle, is
objecting. And that is the Coyote SWD. But the
ot her three have been taken under advi senent.

CHAI R CHANG. Thank you.

M. Sayer, M. Suazo, |'ll let you guys
flip a coin as to who wants to start first.

MR. SUAZO. Good norning, Conmm ssioner Chang
and Comm ssioners. W're glad to go first.

We have sone slides with sone of the

statutes and rules just so they're front and center,
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because | think sinply reading those, | think, has a
| ot of clarity to what the options and deci sion
points are for the Conm ssion.

So, as you know, this is Pilot's de novo
application for the hearing exam ner's February 25th
denial order. And I want to wal k through the
statutes that Pilot relies on to oppose Sel ect's
notion to dism ss and to support Pilot's
I nterventi on.

Next slide, please.

Al right. So let's start with the
controlling text, Section 70-2-13, and |I'mgoing to
gquote that because |I think every word matters here:
When any matter or proceeding is referred to an
exam ner and a decision is rendered thereon, any
party of record adversely affected shall have the
right to have the matter heard de novo before the
Comm ssi on, upon application filed with the Division,
within 30 days fromthe time any such decision is
render ed.

This statute is triggered by a decision
rendered by an exam ner. Not a final order on the
merits. The legislature used the word "deci sion”
twice, and it did not wite into that |anguage the

limtation that Select is urging today.
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Now, let's conpare that to 70-2-25A,
whi ch expressly conditions rehearing on an order or
deci sion of the Conm ssion. Section 70-2-13 contains
no conparable qualifier. That om ssion is
del i berate, and words nust be given effect. No
words, final nerits order, no carve-outs, no
partici pation orders.

Next sli de.

Now, let's nove to the rule. The
Comm ssion's own rule confirms this reading. Rule
19. 15.4. 23A states: \Wen the Division enters an
order pursuant to a hearing that the Division
exam ner held, which happened here, a party of record
whom t he order adversely affects has the right to
have the matter heard de novo before the Comm ssion,
provided that within 30 days fromthe date the
Di vision issues the order, the party files a witten
application for de novo hearing with the Comm ssion
cl erk.

This rul e inposes one procedural
predi cate, and the order nust follow a hearing the
Di vi si on exam ner held, which happened. 1|t inposes
no finality of judgment or requirenment. The
Comm ssi on coul d have added one when it adopted the

rule, it did not.
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So, the hearing exam ner's February 25th
written order denying Pilot's Rule 19.15.4.11C
reconsi deration on substantive grounds is a deci sion
i ssued pursuant to a hearing. Both the statute and
the rule are satisfied on their face and filed in
time on March 27th, within 30 days of that adverse
ruling. So, the rule itself confirns the statute's
br eadt h.

Next sli de.

So, this is the tineline, just for ease
of visibility. So the reason why Pilot did not
object earlier is because we didn't know that the
applications had been filed. And once they found out
t hat these applications had been filed, which were
refiled in January. That's when Pil ot began
exam ning this and decided to get involved.

So, since they got involved, our
partici pati on has been pronpt and substantive from
the start. January 28, Pilot entered its appearance
and filed a notice of opposition. On February 3rd,
Pilot responded to Select's notion to stri ke and
requested additional limted tine. On February 5th,
the Division holds the hearing. Pilot appears
t hrough counsel. On February 19th, Pilot noves to

reconsi deration of the order granting Select's notion
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to strike. On February 25th, we got order denying
Pilot's reconsideration, and then Pilot filed the
Comm ssi on for de novo heari ng.

So, Pilot acted pronptly and
substantively at every step.

Next sli de.

So, if we step back and | ook at the
statutory architecture one nore tinme, the Comm ssion
has concurrent jurisdiction and authority with the
Division, to the extent necessary, for the Conm ssion
to performits duties as required by | aw.

Select's reading would functionally read
this clause out of the Gl and Gas Act itself. Under
Select's view, any hearing exam ner order striking a
party, excluding evidence, or term nating
partici pation would be categorically beyond the
Comm ssion's review. That construction strips the
Comm ssion itself of the ultinmate adjudicator role

and authority that the Ol and Gas Act gives it or

assigns to it. So, Commi ssion review i s not
extraordi nary here. |It's part of the act's
structure.

Now, let's nove to an order which we
cite in our briefing.

Next sli de.
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On party of record status, the
Comm ssion has its own precedent. Oder R-14097-A,
whi ch applied the Supreme Court of New Mexico's Vanz
test. Under Vanzi, party status turns on whether the
entity participated in a legally significant matter,
not on the agency's |abel, which the Court said was
sonething of a noving target. And that is paragraphs
47 through 49 of that case.

And in R-14097, this Comm ssion applied
that test and denied Antex party of record status
because Anmtex filed no prehearing entry of
appear ance, presented no evidence or argunent, did
not appear at the Division hearing, and entered the
case only 22 days after the hearing, after the record
cl osed and the matter was under advisenent, and
of fered no excuse for the del ay.

This is the exact opposite of what Pil ot
has done here. Pilot entered its appearance, we went
t hrough the dates and provided affidavits from
representatives of the conpany and then noved for
reconsi deration. So Pilot, in this case, took every
step required under R-14097, which identifies as
what's |l egally necessary for significant
participation.

And so excl usion cannot erase the right
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to review the exclusion. That's the whol e point.
Pilot has acted, we've been denied. W' re asking
this Comm ssion to reconsider and sinply all ow us a
short wi ndow to provide our evidence of the inpact

t hat Sel ect proposals would have on Pilot's
oper ati ons.

Next slide. And I'm al nost done with
t hese slides, these are pretty short.

So we provided sone case |aw to support
our position, and four New Mexi co cases support
Pilot's reading. The first one is the Burroughs
case, which states that courts do not rewite the
statute. Courts do not add limting words where the
statute nakes sense as witten. Section 70-2-13 says
"decision,” not final nerit order. And the Court
shoul d not add what the legislature did not wite,
nor should the Conm ssion.

The second is State v. Smith. The
takeaway fromthat case is to avoid absurd results.
Statutes should not be read nechanically where the
readi ng makes the renedy illusory or produces an
unr easonabl e result.

Select's reading of the statute is a
t ext book exanple of that. Because if we're all owed

to come in after a final order is issued, and we're
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granted party status at that tinme, and allowed to
present evidence, essentially that's an additi onal
wast e of resources not contenplated, conpared to if
we're allowed to enter into the case presently and
sinply provide the Conm ssion evidence of how we
think we're inpacted.

The third case is to effectuate
| egislative intent. Statutory construction nust give
effect to legislative intent. And 70-2-13 operates
as a real review nmechanism not a renedy that
di sappears the nonment that it becomes necessary.

And finally, we have Carrillo v. Rostro,
whi ch exclusion orders are functionally final as to
t he excluded party. So froma Pilot's standpoi nt,
we're effectually already facing a final order from
the Division examiner in our ability to enter into
this case.

So Select's reading of this, that
they're trying to conpel you to support, is circular.
At the nonent of exclusions, Select says no reviewis
avai |l abl e because no final nerits order is issued.
And after a final nerits order is issued, Select's
own | ogic foreclosures review because the excl uded
participant, in this case Pilot and potentially

Desert Ram woul d have at that point already been
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erased fromthe record and has no status to claim
adverse effect at that juncture. So the renedy
provi ded by the statute on the first slide cannot
evaporate the nonent that it becomes necessary.

So the Pilot's request for reviewto
this Comm ssion is four things: To deny Select's
notion to dismss, to accept jurisdiction under
Section 70-2-13 and Rule 19.15.4.23A, to set the
participation issue for de novo review, and to grant
Pilot's intervention.

| can stop here, unless, since Ms. Hardy
brought it up, because notice and standing are two
separate issues that | think need to be handl ed
accordingly. | have a few points on standing itself
if you' d like nme to cover those, or | can wait until
you have questions on the notice or the initial
slides.

CHAIR CHANG One at a tine.

Any questions from conm ssi oners or
counsel ?

COW SSI ONER BLOOM  No, M. Chair.

COW SSI ONER AMPOVAH:  No, M. Chair.

CHAIR CHANG. In that case, I'll turn it
over to M. Sayer

MR. SAYER: Thank you, M. Chair. And |
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appreciate Ms. Hardy's comments and appreciate

M. Suazo's presentation. Those slides hel ped |
think elucidate sonme of the inportant considerations
in front of the Commssion. And | wll try to not be
repetitive because | think so nuch of Desert Ranis
position was articulated by M. Suazo. But | did
want to clear up a few points and enphasi ze a few

poi nts.

One, Sel ect argued that Desert Ramis a
conpetitor. Desert Ramis not a mdstream water
entity. Desert Ramis an agricultural entity that
owns and operates a robust cowcalf operation across
mul ti ple sections of |and.

And as noted in the affidavit of
M. Jericho, and as part of their operation, they own
and operate dozens of points of diversion that are
wat er rights under -- recognized and issued by the
O fice of the State Engi neer.

And so, while Desert Ram they have an
affiliation with an entity that does nmanage water
| ogi stics, Desert Ramis its own entity that operates
the land as an agricultural entity.

And turning to sone of the discussion
about party of record, | do think that it's

I nportant, and M. Suazo pointed to sonme of this, but
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when you | ook at the Vanzi case, | think it's

I nportant to identify that there were parties in the
Vanzi case who ultimately were recogni zed by the
Court as parties, and parties who were not recogni zed
as parties. And | think when you take a m nute and
exam ne what those parties did and did not do, it
helps, | think, shed a little bit nore |ight on
14097, the Comm ssion's order, and on what's in front
of the Conm ssi on today.

In the context of the parties in Vanzi
that were recogni zed as parties by the Court, each,
as the Court noted, participated in the proceedings
in a legally significant manner. So if we | ook at
t he procedural posture of the rul emaking --

CHAIR CHANG May | interrupt you for a
second?

MR. SAYER: Yes.

CHAI R CHANG. | apol ogize for the
i nterruption. Please continue.

MR. SAYER: Thank you, sir.

So, again, looking at the parties who
were recogni zed as parties by the Court, the Court
said that each participated in a legally significant
manner. And if you | ook at, again, the posture of

the proceeding, it was a rulemaking. And the role
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that those entities were playing in that rul emaking,
they filed those filings that were appropriate to be
filed by the parties that they were trying to be.
They were trying to participate in the rul emaking,
and so they filed advanced notice of participation,
named their wtnesses, their w tnesses'
qualifications and other prerequisites related to
their testinony.

And when we | ook at the party that was
not recognized as a party by the Court, we see that
that party, they did not file a request to be heard,
they did not intervene as a party. Essentially, they
filed nothing. So no legally significant actions
taken at all to represent their interests.

And when you | ook at 14097, Antex | ooks
alot nore like the parties in Vanzi that were not
recogni zed as parties.

Turning to the present case, what did
Desert Ramfile? This is inportant, because given
where the proceedi ngs were, Desert Ramfiled just
about everything that could be filed to represent its
interests. It entered its appearance, filed a notice
of intervention, a notice of objection. They
responded to a notion to strike. It then filed, once

an order was issued on that notion to strike, a
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notion to reconsideration, coupled with an affidavit
of sworn testinony. And then participated in a
hearing on the notion to strike and the notion for
reconsi deration.

And so | have a really hard tinme | ooking
at what Desert Ramfiled, lining it up with what was
filed, both in 14097 and what we see in Vanzi, and
seei ng how Desert Ramis not simlarly situated to
the parties in Vanzi that were recognized as parties,
as conpared to the party that was not.

Turning next to the collateral order
doctrine, and we tried to mention this in our
response, but Desert Ramis not arguing that the
Conmmi ssi on shoul d adopt the collateral order doctrine
as a doctrine of the Comm ssion.

Rat her, Desert Ramis inviting the
Comm ssion to | ook at the coll ateral order doctrine
as rel evant guidance, which is certainly sonething
that the Comm ssion can do. And we think it's useful
to do so when you | ook at what the collateral order
doctrine prescribes or invites the Conm ssion to
consider. Specifically, was the decision -- did it
conclusively determ ne a disputed question? Does it
resol ve i ssues separate fromthe nerits? And

effectively unreviewable after the final action.
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Ms. Hardy argues that if the collateral
order doctrine were relied upon by the Conm ssion,
that essentially would open the floodgates for any
non-final order on the nerits to be brought to the
Comm ssi on.

And | think there are sone inportant
limting factors that exist in this case. First,
| ooking at the coll ateral order doctrine and
di scussion of the collateral order doctrine, the
doctrine exists to prevent irreparable |oss of
substantial rights. And so | don't think that you
could apply that doctrine in good faith and say that
an adverse ruling on a notion to continue is a
substantial right.

And so if we're |ooking at a notion to
continue or sone other scheduling requests that the
heari ng exam ner or the Division denied, would that
be sonet hing that would then be able to be brought to
t he Comm ssion using the collateral order doctrine?
| don't think that it's a colorable argunent to say
that's a substantial right.

In this case, we're tal king about
participation in applications for shallow injection
in formations that are not well understood, injection

zones that are, froma geographical, horizonta
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extent, immedi ately below the aquifer that Desert Ram
relies upon for its operation. So | think
substantial right is -- there's a nmeaningful
di fference between what we're asking for as conpared
to what soneone m ght be asking for in one of the
arguably | ess substantial right situations, |like a
schedul i ng order.

And then second, and I think this is
I nportant, M. Chair, the question you asked of
Ms. Hardy party about could we not just hold this in
abeyance and | et the underlying applications nove
forward and then see if the parties, at that point,
want to continue with this based on the outcone of
the nmerits, | think it's inportant then, in
consi dering that question, to renenber that when the
Di vision and the Comm ssion are hearing applications
for a class 2 well, that the Division is sitting in
sonewhat different regul atory posture than when it's
exam ni ng, for exanple, a pooling case or a
uniti zation case.

Because we're not just tal king about the
Ol and Gas Act. W're also tal king about and
I nplicating the Safe Drinking Water Act and the
state's primacy under the Safe Drinking Water Act and

the U C program And what the Ul C program and the

Page 71

Veritext Lega Solutions
Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com



© 00 N oo o b~ W N P

N T T N N T e e e R R R N T e
o A W N P O © 0O N O 0o~ W N +—» O

OCC Hearing - May 13, 2026

Safe Drinking Water Act include is a non-endanger nment
mandate. Right?

And so I'mgoing to point to sone
| anguage in our brief. But under the Safe Drinking
Water Act, it establishes -- okay. Under the Safe
Drinking Water Act, injection activities my not be
aut hori zed unless they are conducted in a nmatter that
prevents the novenent of fluids into underground
sources of drinking water. Especially where such
novenment may endanger drinking water sources.

So in this case, if the applications
nove forward and the Division were to authorize that
I njection, when there's a possibility that those
I njection activities could endanger drinking water
sources, there is a very colorable | egal argunent
that we've already run afoul of the Safe Drinking
Wat er Act because you' ve authorized an activity that
coul d endanger a drinking water source. And so
allowing this to be heard now -- | see you have a
questi on.

CHAI R CHANG. Yeah. But that hasn't been
ordered, right? Like, you' re asking for a -- | nean,
| can see the endangernent if there was, in fact, an
order for us to stay. But there hasn't been an order

yet because the proceedings are still pending and
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under review. |Isn't that true?

MR. SAYER:. Correct. Yes, M. Chair. And
so if | understand the kind of hypothetical that you
presented to Ms. Hardy, it was why not hold this in
abeyance, allow those proceedings to nove through to
an order, presumably, let's say, authorizing that
I nj ection, and then pick up our application for
de novo hearing, or at that point, an application for
de novo hearing on the nerits of the formal order.

My argunent woul d be, at that point,
we' ve now stepped into the place where the Safe
Dri nki ng Water Act says we shouldn't go, which is
authorizing an injection activity that endangers
sources of groundwater.

CHAIR CHANG Right. But if we were to stay
those orders if they were -- because to Ms. Hardy's
point earlier, hopefully not for Ms. Hardy, but for
all we know, the hearing exam ner could deny the
application. Right? So in which case, what
endanger nent under Safe Drinking Water Act?

MR. SAYER: Fair. And so | suppose in that
case we would be crossing our fingers that that is
exactly what happens, that those applications were
deni ed and that we didn't have an endanger nent of

under ground sources of drinking water.
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CHAIR CHANG. | guess ny question, then, is
shouldn't | hold off on the decision on whether or
not to stay until there actually is a decision from
t he hearing exam ner?

Because at that point, you know, on the
day that it is issued by a hearing examner, if it is
an order allowing the permt to proceed, it would
seem |li ke the Comm ssion still has the opportunity to
stay it on that day and grant a de novo hearing at
that point. Right?

MR. SAYER: Yes. And | think your point is
well taken, and so I'll finish with this. And |
think you nmentioned this at the April status
conference. But if we were to pursue that path, |
think two things becone relevant. One, hopeful that
the Division, you know, would be m ndful of that and
be paying attention to stay that order at that point.

But two, if our applications for de novo
review of the linmted decision on standing, if the
Comi ssion determ nes not to hear those, | do think
t hat we woul d be establishing a precedent that a
standing determ nation is effectively unrevi ewabl e.

And | think also relevant, at |east for
the Comm ssion to be aware of, in the underlying case

that is proceeding to a contested case in June, the
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City of Jal did recently file a notice of

i ntervention. And the grounds for their intervention
are alnost identical to Desert Ramis intervention

ar gunment .

And so, so far, no action has been taken
as it pertains to their notion to -- or their notice
of appearance, entry of appearance. But certainly,
what ever the Conmm ssion deci des rel evant to Desert
Rams and Pilot's attenpts to intervene and revi ew of
the decision to strike that intervention seens very
relevant to the City of Jal's participation.

And then just |ast point, which | forgot
to clarify earlier, Ms. Hardy already nentioned that
Desert Ram had groundwater interests that were two
and three mles away. Desert Ram has groundwat er
I nterests that are just over one nmle away.

CHAI R CHANG. Thank you.

| think if I heard Ms. Hardy correctly
earlier, and | actually tried to clarify this on the
record, just to nake sure that we all heard it
correctly, | think Ms. Hardy has al ready conceded
that Desert Ram and Pilot would have standing to seek
a de novo hearing at this Conm ssion.

It seens |ike the only dispute between

the parties at this point is what tinme that happens,
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whet her or not it happens all as part of a single
de novo review at the conclusion of the Division's
case, or whether or not we can pieceneal and do it
sort of in the nore interlocutory posture. That
seens to be the main crux of the dispute.

| believe | heard Ms. Hardy say tw ce
t hat she concedes that the Comm ssion shouldn't end
up in a place where standi ng decisions are
unr evi ewabl e.

Am | correct, M. Hardy?

MS. HARDY: That's correct. | think that
Pil ot and Desert Ram are parties of record that could
seek a de novo hearing. | think we still would argue
t hey do not have standing to raise objections to
Sel ect's applications.

CHAI R CHANG: At that tine.

M5. HARDY: Yes. At that tine, yes, we
would litigate standing. But, yes, |I'm not
contesting that they could file an application for
de novo hearing as a party of record.

CHAI R CHANG. Right. Okay. Because,
presumably, the argunent is that if the hearing
exam ner erred in that determ nation, that one woul d
like that to be able to be re-raised at a de novo in

front of the Conm ssion, right?
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MS. HARDY: Correct.

CHAIR CHANG. M. Suazo, would you do ne a
favor? Could you pull up NMAC slide that you had up
earlier?

MR. SUAZO: Sure. The NMAC, | think it was
slide 2 or 3.

MR. SAYER:. M. Chair, while he's pulling
that up, just a followup to your |ast question. It
seens like if we were to pursue that route, it would
be out of a concern for adm nistrative resources and
being efficient with those resources.

G ven that one of these cases has not
yet proceeded to a contested case, it would seema
strange approach to being judicious about
adm ni strative resources to nove that case forward,
antici pating an appeal of that case when the parties
who would |ike to participate are sitting here now
asking to participate.

CHAIR CHANG. | hear you all, but that point
In just a second. | think we just had it up until we
| ost it again.

" m | ooking at this. There's a 30-day
time limt there, right? D vision enters an order
pursuant to a hearing, provided that within 30 days

of the date, the Division issues the order.
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So | think, Ms. Hardy, | think it would
be challenging for us to preserve these other parties
of records' ability to appeal under -- or to seek a
de novo under this provision of the NMAC if we
dism ssed it and asked themto refile. Wich is why
l"mcurrently inclined to hold it in abeyance, so
t hat they neet that 30-day requirenent fromthe order
on standi ng and preserve that.

M5. HARDY: And, M. Chair, | read the rule,
when you ook at it in conjunction with the statute,
is we're nmeaning the final order of the Division.

CHAIR CHANG. Ckay. And then let nme turn to
t he ot her question about adm nistrative resources. |
hear you, and perhaps this is selfish of me at the
Comm ssion, but 1'd like to preserve the Conm ssion's
adm ni strative resources, and I'mslightly |ess
worried about the hearing examner's tine. And in
the past, it has often previously proven useful to
have parties have nore tinme to neet, confer,
hopeful ly nedi ate, resolve issues.

And sonetines the building of a record
at the Division hearing examner, that forum allows
us, even though it's a de novo hearing, oftentines
here at the Comm ssion, we've been able to adopt at

| east parts of the existing record where parties have
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stipulated to it. That saves us the tinme of having
to take all the witnesses and all of the procedures
her e.

So ny inclinationis to -- ny
recommendation to ny comm ssioners is that we
exerci se sone of the broad statutory authority to
manage our docket here, and to agree, | think, wth
all the parties that Select and Pilot would have the
opportunity to seek a renedy through a de novo
hearing, and to find that the collateral order
doctrine does not apply in this case.

Because if Desert Ram and Pil ot standing
and the issues raised remain reviewable in a
subsequent de novo proceeding at the Conm ssion, and
therefore doesn't neet the effectively unrevi ewabl e
test under the collateral order doctrine, but also to
avoid nmultiple potential de novo hearings of the sane
case, and to try to have the hearing exam ner do as
much of the underlying work for us as possible, ny
suggestion is that we hold the applications for
de novo hearing in abeyance until the concl usion of
t he proceedi ngs and the underlying OCD cases, and
t hat we nmake everybody unhappy by denyi ng the stay,
denying the request for limted evidentiary hearings

as noot, and that if there are additional necessary
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factual devel opment that needed to happen, that did
not get to happen in front of the hearing exam ner,
that we do that as part of the de novo hearing, if
and when that does arise. And we would al so deny
Select's notion to dismss the application. Yes,
deny Select's notion to dismss. So that would be ny
suggesti on.
| think that probably makes all the

parties equal ly unhappy, so that would be ny
suggestion for splitting the baby. | will turn to
conm ssioners and see if there are any thoughts on
t hat .

COW SSI ONER AMPOVAH: M. Chair, | do not
have any objection to your suggestion, thank you.

CHAI R CHANG. Thank you.

COW SSI ONER BLOOM M. Chair, | also do
not have objections to the plan that you outlined
t here.

| did share sonme concerns that we're

hearing initially about -- or Desert Ram and Pil ot,
both parties of record, should they not be satisfied
with the orders that cone out, and | think we have
agreed that they are. So with that, | would support
your position on this.

MR. SUAZO. You nmay ask a few clarifying
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guestions?

So the de novo request is held in
abeyance. | get that. Wen a final order is issued,
at that tinme you're saying that if Pilot and Desert
Ram proceed with their de novo request, they can
present the evidence that they have been seeking to
present to the Division in front of the Comm ssion?

CHAI R CHANG.  Yes.

MR. SUAZO. |'msorry. That would be a yes,
for the record?

CHAI R CHANG. That woul d be ny
under st andi ng, yes.

MR, SUAZO. And you also said that you want
to be m ndful of Comm ssion resources and Division
resources. And is it your, | guess, direction to the
Di vision that they have, at this point, the
di scretion to reconsider whether or not Pilot and
Desert Ram can submit their evidence and present
their witnesses to the Division? O are we
foreclosed fromthat at this juncture fromthe
Conmmi ssi on standpoint, and the only opportunity we
have in this process is to present that at the
de novo hearing that you have said is available to
Pil ot and Desert Ranf

CHAIR CHANG. Ms. Hardy, you're welcone to
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weigh in here, but -- I'lIl let you weigh in before I
respond, yes.

MS. HARDY: Desert Ram and Pil ot both
al ready sought reconsideration of the Division's
deci sion, and the hearing exam ner denied it. So |
guess they could ask the Division to reconsider a
second tine. | expect that could possibly be denied.

CHAI R CHANG. Yeah, | don't think we're
giving the Division hearing exam ner direction one
way or the other.

MR. SUAZO.  Ckay.

CHAIR CHANG. | think Ms. Hardy's
predi ctions may prove accurate. But we're not
necessarily giving the Division exam ner any
direction one way or the other.

We're sinply saying we will take up your
de novo hearing, including whatever issues that my
cone up, including other issues. For all we know,
Sel ect may want a de novo hearing for other issues
and purposes. And that we will deal wwth all of the
I ssues that may or may not need to be addressed when
we have a de novo heari ng.

And also, | will note for the record
that, to address the concerns about irreparable harm

if the parties feel that -- you're welcone to
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re-rai se the issue of a stay of an underlying order

i f and when there is an order that may actually prove
or cause irreparable harm at least in theory, at
that tinme.

MR. SUAZO. Ckay. Thank you.

MR. SAYER:. M. Chair, can | ask a follow up
question, clarifying the concept that's been laid
out, and M. Suazo's question?

So as the abeyance noves forward, our
appl icati ons are paused, pending the outcone of the
underlying applications. M. Suazo, | think
articulated, | think you consented, that once final
orders in those underlying applications are put in
pl ace, and if we assune that those orders are orders
that our clients are not satisfied with, then we
woul d essentially resuscitate our applications for a
de novo review, M. Suazo said, and our clients would
then be allowed to present what we hope to present at
t he underlying applications.

My question goes to, would the
opportunity to cross-exanm ne witness -- soO
essentially it would be the entire case would be
brought in front of the Conm ssion?

CHAIR CHANG. Ms. Hardy, would you like to

jum in?
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M5. HARDY: Well, | just wanted to say that
we would still object to standing. So |I'm assum ng
we would litigate standing prior to having a hearing
on the nerits. That's what we woul d request at that
poi nt .

CHAIR CHANG Yes, it's a de novo heari ng.
So yes, you could present witnesses. And to the
extent that -- and yes to both points, right?

To Ms. Hardy's point that standi ng woul d
still be a gateway issue at the de novo hearing, to
the extent that you have wi tnesses to present on the
| ssue of standing, that would be the time to present
all of that evidence.

And just to be clear, | think that right
now we're denying the stay because there is -- |'m
not finding that at this very nonent there's
i rreparable harmyet. But you are welcone to
re-rai se that issue when the circunstances have
changed. |If you feel like the Division hasn't -- or
I f you or your client feel like a Division order that
Is or is not issued in the future nmay once again
create imedi ate irreparable harm you're welcone to
re-raise that to the Comm ssion

MR. SAYER: Understood. Thank you,

M. Chair. | think there's sonme real prudence in the
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approach. | just wanted to clarify the scope, if
there was sone alternative scope that was being
contenplated. But full de novo, including standing.
| think that nakes a | ot of sense.

CHAI R CHANG  Yeah, really, the de novo
Is -- for better or for worse, | didn't wite the
rul es, but the rules are very broad when it cones to
a de novo hearing. And so, really, all sorts of
t hi ngs can be re-litigated, whether | like it or not.

And usually | try to ask parties to
stipulate, to agree to certain of the underlying
parts of the record so we don't have to retread
everything. But to the extent that issues are never
presented at the Division | evel because the standing
was deni ed opportunity, yes, that will be the tinme to
revisit. And if the Conm ssion nmakes a different
deci sion on standing, then we nmay have a whol e
different type of a proceeding.

MR. SAYER: Thank you, M. Chair. |
appreciate it.

CHAIR CHANG. In that case, let nme turn back
to my conm ssioners. |s there a notion to approve an
order to the effect as outlined?

COW SSI ONER BLOOM M. Chair, | so nove.

COW SSI ONER AMPOVAH: M. Chair, | second.
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CHAI R CHANG  Thank you very nmuch. We'|
Il ssue a witten decision to all the parties with all
the details. Thank you very nuch.

MS. HARDY: Thank you for your tine.

MR. SUAZO. Thank you, M. Chair and
Comm ssi oners.

(3-0 vote. Motion approved.)

CHAI R CHANG Let's take another five-m nute
recess to all ow people to use the facilities and
reorgani ze. Thank you.

(Recess held from 10:57 to 11:06 a. m)

CHAIR CHANG  Good norning. |f | may cal
the room back to order to keep us nmoving a little
bit.

| now call Case Nunmber 25875, an
application to adopt rul emaking -- or adopt rule
changes related to Class VI injection wells. And
we' |l be doing a status conference and consi deration
of necessary prehearing matters and housekeepi ng
matters.

Il will start with entry of your
appear ances, pl ease.

MR. TREMAINE: M. Chair, Conm ssioners,
this is Jesse Tremaine for the G| Conservation

Di vi si on.
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CHAI R CHANG. Thank you.

M5. O GRADY: (Good norning, Chair and
Comm ssioners. This is Morgan O Grady with the
Western Environnmental Law Center. And I'm here on
behal f of Dine' Care, EarthWrks, San Juan Citizens
Alliance, Sierra Club Rio G ande Chapter, and the
Western Environnmental Law Center

CHAI R CHANG  Thank you very nuch.

MS. RUSCAVAGE- BARZ: Good norning. |I'm
Samant ha Ruscavage-Barz on behalf of the WIld Earth
Guar di ans.

CHAI R CHANG. Thank you.

MR. PAVLI K: Good norning, M. Chair,
Comm ssioners. Zach Pavlik on behalf of the Center
for Biological Diversity, and my co-counsel, Colin
Cox, is also online.

CHAI R CHANG  Thank you.

Any ot her appearances.

MR. RANKIN:. M. Chair, good norning. Adam
Rankin with Santa Fe office of Holland & Hart. Wth
me online is nmy partner, Aaron Tucker, for Oxy USA,
| ncor por at ed.

CHAI R CHANG  Thank you.

Al right. | think that's all the

parties. Did | mss anybody, did I mss any of thenf
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No? Ckay. Sounds good.

Before | turn to the applicants,
t hi nk, just for housekeeping, the Comm ssion has
al ready tal ked about hiring a hearing officer for
this rul emaki ng petition. Qur Comm ssion clerk has
been able to secure Ms. Orth as our hearing officer
for this rulemaking. So if there are no objections
from conmm ssioners for having Ms. Orth as our hearing
exam ner, may | have a notion adopting that so that
we can issue an order?

COW SSI ONER AMPOVAH: M. Chair, | so nove.

COW SSI ONER BLOOM | second. Sorry.

CHAI R CHANG. Thank you all very much. |Is
t here any objections from conm ssioners? Hearing no
obj ections, so ordered. Thank you very nmuch. | wll
have that signed and fil ed.

And now I'll turn to applicants.

MR. TREMAI NE: Thank you, M. Chair,
Comm ssi oners. We have quite a docket this norning,
so thank you, everyone, all the parties and the
conmm ssioners, for all the preparation.

|"d like to respond very briefly
regardi ng the status update on the notion to di sm ss.
And then 1'd like to touch on four topics regarding

the notion to postpone, provide some explanation for
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the referenced anendnents, talk a little bit about
rul emaki ng requirenents, discuss the intent and
function of the proposed order, and propose sonme next
steps. So it'll be a few m nutes, but you can junp

I n at any point, of course.

Regarding the notion to dismss, we'll
be filing a response to that notion in opposition |
expect this week, and at this point, we're just going
to reserve comment for the response. | just wanted
to |l et the Comm ssion know, obviously, what our
position is going to be.

Regarding the notion to postpone, | want
to explain several factors for the Conm ssion. So
there has been reference and di scussion of potenti al
amendnents to the proposal. Those cone in tw -- are
contenplated to potentially cone in two fornmns.

One, which |I'm hopeful we can just
sinply di spose of and process, is that there are
edits, which are what | will characterize as drafting
clarifications, based on conments received. W can
amend these in prior to what | understand to be the
publ i cati on deadli ne.

The second is that | had indicated to
the parties that the Division was contenplating, or

i ntendi ng, previously intending, to anmend in a
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section referred to as the "New Mexico Program
Amendnents.” This was published in August, | believe
August 22nd of |ast year, for public coment, and is
titled, "Reserve for Proposed New Mexico State
Amendnment s. "

This section is material that does not
get included in a Class VI prinmacy application. It
I's not considered by the EPA. It deals with
unitization principles and requirenments regarding
pore space. This section is the cause of sone
hol dup.

The subject matter is relevant to the
Division's inplenmentation of a Class VI program
eventual ly, but the technical and | egal bases are
adj acent to what's in the current petition. There
woul d be different w tnesses, and the focus of that
is on fair and equitable treatnment of pore space
owners, not well construction, operation, protection
of correlative rights, prevention of waste and,
critically, protection of groundwater that is
factored into the current petition.

So the departnment is not proceeding with
an amendnent, New Mexico program anendnents. We are
not seeking to add that to this rulemaking. I'm

working with | eadership to identify the best path
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forward. |If that is necessary in the formof a

rul emaki ng, we're tal king about a separate petition
that would require one day, one to two witnesses for
OCD, sonething that's relatively easy to schedule in
the future. So | wanted to clarify that, the subject
matter of that, sonme of the reasoning for abandoning
t hat pl an.

In terms of the proposal to postpone
both the prehearing schedul e and the actual hearing
dates, | want to back up a little bit and tal k about
t he actual rul emaking requirenments here.

So in 19.15.3.9, the notice has to go
out 30 days before the hearing. |f we nove forward
with a notice that is published on June 9th, that's
going to be one and a half nonths nore than that
before the hearing.

Qur actual rulemaking rules are
structured for live testinony. Technical testinony
is required 10 days before the hearing. So | just
wanted to set that as a backdrop, because, while the
Division in the past, and in this case, is agreeable
to the structure that was proposed and di scussed
anong the parties, those are extra-regul atory
procedural requirenents. Qur rules require us to

submt a prehearing statenent 10 days before, show up
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with our witnesses and exhibits and present our
testi nony.

So we are agreeable with noving forward
with pre-filed direct testinony, but | want to
clarify that that contenpl ated procedure involves
prep and filing of testinmony over a nore than
two-nonth period of time. And everything that we've
been doing, as | said, procedurally, is in addition
to the Conm ssion's rulemaking rules. That's fine.
And if that process is helpful for the Conmm ssion, we
will agree to that.

We've seen different versions of that.
Rul emaki ngs prior to -- | can't renenber the case
nunber of the PFAS rul emaking -- were all done, to ny
know edge, |ive testinony, normal hearing procedure.

We tested out a process with, |ike,
pre-filed direct testinony in that rul emaking, but
there was not pre-filed rebuttal testinony. The | ast
rul emaki ng, which we've discussed at |ength, was
quite adversarial during the rulemaking. There was a
clear benefit to having pre-filed rebuttal testinony.

" m anbi val ent as to whether or not one
Is better than the other. If | had ny druthers,
think we would show up and do live testinony. But if

it's hel pful to the Conm ssion, we're happy to
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proceed with that.

So the tinelines are obviously getting
tighter at this point. But that's because we've
cont enpl at ed adopting such an expansive rul emaki ng
procedure. So | think a renedy here, appropriate
remedy, is to adjust the tinelines in consideration
of a publication dates and | ook at del aying direct
until a |later date and set rebuttal closer to the
hearing, or forgo pre-filed rebuttal.

A qui ck note on the proposed hearing
procedural order. | think filing that this week with
the highlighted sections left sone questions. The
Intent there was to sinply highlight for the
Comm ssion's ease the sections that were either
unresol ved or in dispute, based on the pending
notions. So these were dates that | had adjusted
based on di scussion of the parties who had
participated in that discussion prior to the new
parties who' ve entered appearance.

So those are all placehol ders, but they
approximate -- | think Ms. O Gady and | are off by
one or two days on one or two of those, but we're
approxi mating the sane dates that we had di scussed
previ ously.

So to clarify that position, | am
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suggesting that we anend or change those filing
deadl i nes to neet whatever the Conm ssion feels is
appropriate for those prehearing filings.

CHAIR CHANG. Can | take things one at a
tine? So first, the motion to dism ss, there's
already a briefing schedule, and that briefing
doesn't go until June 3rd. So that's not going to be
heard today. But that should be heard at the next
regul arly schedul ed Conm ssion neeting; is that
correct? Any objections to that fromany party?

Briefing schedule on the notion to
post pone, there is no briefing schedule yet. In
order to try to nove things along, | think | would be
Interested in a slightly expedited briefing schedul e
for that. Can | get sone suggestions on proposed
dates for the response notions and deadlines for the
replies.

MR. TREMAINE: | can consult ny cal endar
here. | think my intent with this explanation,

M. Chair, is to ask the Conm ssion to adopt a
procedural order today that is fully conpliant with
the rules by proposing different filing dates and
resol ving that.

The distinction I'"'mnmaking -- and so I'm

maki ng an oral notion rather than filing a responsive
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notion, but | can do that in witing if the
Comm ssi on so chooses. But that would cause a del ay
in resolving that issue to June.

| think the operative issue here is that
the notice of publication needs to go to the
New Mexi co Register on May 22nd. So | think you
shoul d hear fromthe parties and change the
prehearing procedural filing dates, but keep the
hearing as schedul ed on July 27th.

And all of that is in full conformty
with the rules, and it can be acconplished even
adopting the full process that we've laid out here.

MR. SHANDLER: Can | ask a question? So ny
understanding of the law is that 30 days in advance,
sonet hing's published. And the public can hit a hot
link that they see on that notice and that is the
| ockdown rule so the public is prepared.

So you just said you now want to do the
notice this nonth. 1Is the rule going to be | ocked
down this nonth?

MR. TREMAINE: Yes, the rule wll be | ocked
down by the end of the week. And that's why | went

into the explanation, M. Shandler, that we're

tal ki ng about punctuation changes. There's an "an
that's switching to an "or." We're not tal king about
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substantive changes fromthe reserve Sections 1, 2,
and 3, which have been publicly noticed and avail abl e
for public comment since August 22nd of |ast year.

| understand that's distinct from
publication in the New Mexico Register. M
under standi ng from speaking with the clerk is that
deadline for publication is the 22nd.

MR. SHANDLER: So that's good, because the
noti on for postponenent says there's a new part. So
| think you' ve now clarified on the record what this
new part is.

So that is the statutory requirenent,
the 30 days. But this is 2026, and everyone's
| awyered up, and they were expert'd up. But that
takes a long tine, so it requires nore lead tine than
the statute requires.

So are you adjusting sone of the dates
and saying, "Well, we're going to give you two nonths
to get your witnesses together and all that stuff,
but we're still neeting the statute with at | east
one- nont h advance"?

MR. TREMAINE: We will exceed the rule of
notice requirenent substantially. | haven't done a
day count, but it will be between 45 and 60 days, |

believe, if it's published on June 9th.
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So what has happened in previous
rul emaki ngs, and I think it is relatively normal that
t hi ngs get anended during that process, is that the
rule is often noticed and if there's changes, there's
a notice there. W' ve discussed and the Comm ssion
determ ned appropriate dates for scheduling a
t wo- week hearing some nonths ago. And | believe the
Comm ssi on adopted that. The prehearing procedures,
which I'Il reiterate, are well above and beyond the
rul emaki ng requirenents, are what we're contenplating
t oday.

Now, in terns of parties entering
appearance late in that process, certainly | want to
make sure that W dEarth Guardi ans and NMOGA and any
ot her parties that appear have an appropriate
opportunity to prepare and respond. This was
actually set and contenplated for hearing quite a
whil e ago and we noved it and del ayed it
substantially because the parties that -- rather than
schedule it when the Division proposed, which was in
spring of this year, we provided sonmething |like three
or four nonths for the other parties that were
attending at that hearing to get their w tnesses and
prepare.

So we provided that opportunity. |
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don't know what the Conm ssion wishes to do if
parties are entering appearance in the two nonths
prior to when it schedul ed hearing and then if
they're going to ask for nore tine.

MR. SHANDLER: M final thing. | inmagine
you're very busy, you didn't watch the Water Quality
Comm ssi on yesterday where Conm ssioner Brancard said
the | ogical outgrowth rule has been thrown out and
overturned. So he put the environnental Bar and the
adm ni strative Bar on notice. So that m ght be
sonething to | ook at as you | ock down your rule, how
| ocked down it is.

CHAI R CHANG. Thank you.

And forgive nme if |I'm being dense here,
but I'm |l ooking at two different things here, right?
|"m | ooking at -- one is the proposed scheduling
order for the whole thing. But we've also got a
notion in front of us to postpone. And it seens |ike
we need to resolve the notion to postpone, or else
t hat coul d change everything in the scheduling order.

So that's why | wanted to address the
notion to postpone before addressing the highlighted
dates in the scheduling order. And did | hear you
say, M. Trenmni ne, that you want to wai ve responses

to the notion?
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MR. TREMAI NE: | don't waive -- well, I'm
maki ng an oral notion today because |I'mtrying to
expedite, for all parties' benefit, the schedul e,
whil e preserving the extremely challenging to
schedul e two-week hearing, based on party and
Comm ssion availability.

So what | am proposi ng, that that
resolution, if the Conmm ssion adopts it, is
contingent upon acceptance of proposed changes to the
order that |I'm bringing before you.

CHAI R CHANG. You're maki ng your own noti on,
oral notion? So now | have two conpeting notions,
but I'm | ost.

MR. TREMAINE: | amresponding verbally to
the notion to postpone, because | haven't had tine to
brief it. If the Conmm ssion buys ny argunent and the
plan that |I'm putting forward, we won't need
briefing.

CHAIR CHANG. |Is that the sanme position for
all the other parties?

M5. O GRADY: Chair, Comm ssioners, we have
a few points we'd like to nake in response, if you'd
like to hear them

CHAI R CHANG  Sure.

M5. O GRADY: So first, we do agree that
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19.15. 3.9 NVAC sinply requires 30 days notice before
the hearing. And that pre-filed testinony is not a
requirenent in this forum

However, parties did agree to pre-filed
testinony here. And the Ol and Gas Act requires
reasonabl e notice, which here we think requires
notice of the deadlines for submtting testinony.

Second, regarding a conpressed testinony
filing schedule, which | believe is what M. Trenai ne
proposes here, parties agreed to a nonth between each
testinmony filing deadline and then a nonth between
the last one and the hearing. And we think it's fair
and reasonable to maintain that spacing of deadlines.

Third, just a note about the efficiency
of the Comm ssion's tine, we would respectfully
suggest that it be set after the notion to dismss is
resol ved at the OCC neeting next nonth, as resolution
of that notion may determ ne whet her we nove forward
with this rulemaking at all.

Thank you.

MR. TREMAINE: M. Chair, | would have to

di spute and object to noving the rul emaking or
vacati ng those dates based on a dispositive notion.
We' ve seen the dispositive notions in, | think, npst

of the rul emaki ngs we' ve conducted. And kicking the
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dates for the substantive rul emaking off the cal endar

because -- so what's going to happen here, M. Chair,
is that we respond, | believe the deadline is the
19th. | can't recall offhand what the deadline is
for a response. |If you don't resolve the scheduling

| ssues separate and apart fromthe notion to dism ss,
and renove this ruling fromthe calendar, it's going
to get kicked out indefinitely and we're going to be
back here, | don't know, Decenber 2027. And | don't
think that's an efficient use of tinme either.

| think these are two separate issues.

I n each rulemaking |'ve participated in, the
Comm ssi on has handl ed di spositive notions in stride,
but noved forward in substantive matters.

CHAIR CHANG  Okay. So we have a briefing
schedule for the nmotion to dismss. So that's just
out there. | don't have a briefing schedule on the
noti on to postpone.

Is the request that we rule on the
notion to postpone today wi thout further briefing
fromparties?

MR. TREMAINE: | will act in conformty with
the Comm ssion's wishes. It sounds like it may
benefit the Comm ssion to have a witten response

deadline. M goal is to propose practical changes to
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t he prehearing procedure, which, as | said, conform
with the rulemaking rules and | think satisfy the
Comm ssion's and parties' needs.

| understand that sonme of the parties
may di sagree with that representation.

CHAIR CHANG. Well, yeah, and so |I've heard
OCD s positioned, but |I nean, I'mtrying to preserve
everybody's due process rights here. So sonebody
pl ease speak up, unless you're all consenting to us
ruling on the -- because |I'lIl skip a scheduling order
if you all consent to us ruling on the notion to
post pone today. No objections? Okay.

Well, Conm ssioners, | will turn to you
then to rule on the notion to postpone.

MR. PAVLIK: I'msorry, the audio is cutting
out .

CHAIR CHANG M apologies. |'m apparently
struggling with buttons today.

The question was whet her any party -- |
just want to preserve everybody's due process rights
to respond, if they wanted to, to the notion to
post pone. But it sounds like, at |east here in the
room everybody seens ready for the comm ssioners to
rule on the notion to postpone, and nobody is

speaking up to ask for a scheduling order.
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So, M. Pavlik, are you also ready for
the Comm ssion to entertain the notion, or dispose of
it one way or the other? O would you |ike
opportunities to further brief?

MR. PAVLI K: Thank you, Chair Chang.

| think there could be a benefit to a
briefing schedule. | agree that it may not be
necessary in this instance.

| woul d note, though, that as part of
the notion to dismss, there is a notion to stay
deadl i nes, which could work in ternms of consolidating
the two notions together on the sane deadline and
briefing schedul e.

Sonet hi ng that we woul d suggest woul d be
on the June 1l1lth neeting. That would be anple tinme
to di scuss deadlines and prepare final dates, just
because we woul d have the briefing schedul e that
woul d be conpleted for the notion to dism ss, whether
the notion to postpone is resolved today or on a
different schedule that would allow tinme for that to
resolve itself.

And I'll note also that June 11th is a
deadline for filing in the New Mexico Register. That
woul d all ow both of these notions to play out and

t hen woul d provide OCD an opportunity to notice dates
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that parties could then discuss at that June 11th
nmeeting and properly nove through. | think, the
rul emaki ng at that point, wth whatever deadli ne,
woul d seem appropriate after both notions have been
pl ayed out.

CHAI R CHANG. Ckay. Thank you.

So I''ll turn to conm ssioners to | ook at
your -- if we could | ook at cal endars and set.
Sounds |ike at |east one party would like to brief.
So | amgoing to at |east allow and entertain that
opportunity.

But it doesn't sound like a -- do we
need both responses and replies, or should | just
set, you know, any additional briefing on this shall
be done by June -- what is it, June 3rd, and just
| eave it there? How would you like -- how does the
Comm ssi on want to proceed here?

COW SSI ONER AMPOMAH: M. Chair, so |
certainly would like us to pick up those two issues
on June 11th. So if it is June 3rd for the filings,
| do not have any problens with that.

CHAIR CHANG Ckay. I'mwlling to allow,
sinply for the purposes of noving -- limting it to
just one further filing from anybody, if at all,

unl ess the novants want to preserve the opportunity

Page 104

Veritext Lega Solutions
Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com



© 00 N oo o b~ W N P

N T T N N T e e e R R R N T e
o A W N P O © 0O N O 0o~ W N +—» O

OCC Hearing - May 13, 2026

for a reply.

COW SSI ONER BLOOM M. Chair, June 1lth
wll work for me, if you didn't want to go earlier.

CHAI R CHANG. How about this? Can | say My
22nd for any responses, and May 29th for any replies?
That way we're set up to rule on it in June. Does
that work? |'m not seeing hows of protest.

MR. SHANDLER: So, M. Trenmmi ne, do you
under stand what they're putting you through here?
Li ke, January 11th is the last day for you to submt
the notice to neet the 30-day in advance?

MR. TREMAI NE: No, | understand that,
M. Shandler, and -- well, | understand part of that.
The Comm ssion publishes notice in the New Mexico
Regi ster, so we wll anend the petition this week, so
it is ready to go. And ny understanding from
speaking with the clerk is that to get it in the
Regi ster, 1've seen different dates, but with talking
with Sheila, | believe it's June 9th. So f it's June
11th, that's a different date, and we can figure that
out. | was told on May 22nd is the filing deadline.

So, we wll facilitate all of the other

notice as normal, but the publication goes through
t he Conm ssion cl erk.

MR. SHANDLER: You could tell nme, "W're
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going to publish the notice in two weeks. W're not
going to wait until June 11." | don't want to put
words in your mouth. So what is your plan for
publ i shing the notice?

MR. TREMAINE: That is exactly ny plan, is
publ i shing the notice by that May 22nd date. [If we

have that wong, it will be a different date. M
only hesitation is, | don't supervise or tell the
Comm ssion clerk what to do. So | will coordinate

and ny assunption is that she will be able to conply
with that requirenment.

The notions wll not be resolved by that
date based on this reply schedule, so | wll be
nmovi ng and requesting the Conm ssion and the clerk to
publish that rule in advance of resolution of these.

Qbviously, if the noving parties
prevail, then that comes off the books. But it needs
to go to the New Mexi co Regi ster on whatever that
date is. M understanding was May 22nd.

CHAI R CHANG. So, now let ne turn to the
scheduling order with the yellow highlights, which is
your proposed scheduling order, M. Tremaine.

Are there any dates that need to be
adj usted at this sane point, understanding that, of

course, should notions prevail, that they all may
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change?

MR. TREMAINE: Yes, M. Chair. So on
page 1, ny request is and will remain, that the
hearing date remni ns the sane.

The second highlight will need to be
changed to, according to M. Shandler, June 11th.

MR. SHANDLER: Hold on. |'mnot a party.
So, you can publish whenever you want. | would
advi se when the rule is | ocked down woul d be the best
for the public so when they hit the |ink, they know
what that is. But you don't have to wait until June
11t h.

MR. TREMAINE: Certainly, no. The issue
here, M. Shandler, is that the publication goes to
the New Mexico Register, and then there's a del ay
before they publish it. So we have a deadli ne.

So l'"'mreferring to when it wll
actually be published in the New Mexi co Regi ster, not
when it is submtted to the New Mexi co Register. So
this |l anguage refers to its publication, not when we
send it to them That's why | keep referring to that
publ i cati on date.

M5. O GRADY: My | interject quickly?
Apol ogi es.

| think that there are two potentia

Page 107

Veritext Lega Solutions

Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com




© 00 N oo o b~ W N P

N T T N N T e e e R R R N T e
o A W N P O © 0O N O 0o~ W N +—» O

OCC Hearing - May 13, 2026

dates where it could be submtted to the New Mexico
Register. There's a May date that will publish in
early June, and then there's a June date that | think
aligns with the June OCC neeting that would result in
a late June publication date, which would still be 30
days fromthe hearing itself; although, presumably
after testinony filing deadlines, depending on dates
that we | and on.

MR. TREMAI NE: Thank you. What |I'mtrying
to avoid is the issue of publication in the Register
after any potential date. So we are going to have
this to the Register for the earlier publication
dat e.

But as far as how this is drafted, which
I s based on the procedural order fromthe | ast
hearing, the anmended procedural order fromthe case
we're hearing this afternoon, that refers to an
actual publication in the Register. So we wll need
to amend that date.

What | am proposing --

CHAIR CHANG We're trying to type this down
as you talk, so let nme go back. So the first date is
still July 27th, 2026; is that correct?

MR. TREMAI NE: Correct.

CHAI R CHANG. Ckay. And the second date,
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I nstead of May 20th, 2026, what are you now
pr oposi ng?

MR. TREMAI NE: My understandi ng, from
talking with the clerk, was that was going to be June
9th. And | understand that M. Shandler is not a
party, but he raised the notice of the schedule, so
t hat may be June 11th. We will| doubl e check that.

MR. SHANDLER: No. She corrected ne.
There's two different dates. |It's right here on the
schedule. June 9th is the date it would be
publ i shed. So you're correct.

MR. TREMAI NE: Okay. Thank you.

So that second highlight will be June
9t h.

The third highlight would remain today's
date, because this is contenplated scheduling, unless
you change that.

| n paragraph three, and this is where
| " m proposi ng choices for the Conm ssion. So | think
we have two options. W can delay both dates and
hold the rebuttal deadline closer to the rul emaking
date, which would change paragraph 3 to either June
22nd or June 29th. And then the rebuttal testinony
I n paragraph 4 could be July 13th or July 20t h.

The ot her, door 2, which | raised
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earlier, is that -- and | agree with Ms. O G ady,
that the parties all agree to this in principle. But
it is, as always, subject to the Comm ssion's
approval. So if the Commi ssion wants pre-filed
rebuttal testinony, if you prefer that, if you find
It helpful, these are the dates |I'm proposing.

The other option is get rid of pre-filed
rebuttal testinony. | agreed to it in principle. |
found it, | think, helpful in the last rul emaking. |
did not feel in the previous rulemaking that it would
have had a benefit. So | think that's up to the
Comm ssi on.

If we want to provide the parties nore
time, | think the nost tinme, particularly to allow
Ms. Ruscavage-Barz and counsel for NMOGA even
additional tine, getting rid of the rebuttal
testinmony and putting the pre-filed direct testinony
deadl i ne on one of those dates in July would be
pr ef er abl e.

CHAI R CHANG. So, parties, weight in. Wat
do you guys want? Because the Conm ssion has -- |I'm
sure the comm ssioners nmay have preferences, but
ultimately you all are ones that need to live with
t hese deadl i nes.

M5. O GRADY: Thank you, Chair.
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Chair, Conmm ssioners, we, as we stated
before, would like to maintain the gap between each
deadline that we agreed to back in the spring.

MR. RANKIN: Well, there's a |l ot going on
here, right? | think from Oxy's perspective, what we
don't want to be is in a situation where we're trying
to -- it's a fairly extensive rule and it's inportant
to Oxy to be able to have a CO2 sequestration rule and
that it work properly.

So we don't want to be in a position
where we don't have the time to properly respond in
advance of the hearing. So given the status and if
it's likely that the hearing is going to be
post poned, we don't want to be crunched to present
our testinony.

And we do believe that there's a benefit
to the pre-filed witten rebuttal, because it gives
the parties the opportunity and the Conm ssion the
opportunity to fully vet the issues out of hearing.

So our preference would be, given the
time frames, | think it's inportant to maintain just
enough tinme when we have the opportunity to not be
crunched. So I'mtrying to be gentle here, because |
don't want to be -- we don't have strong opinions

about this, but we do think, given the status,
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probably a delay woul d nake sense, especially just so
that the parties have tinme to respond in testinony,
in witten testinony especially.

So ny concern about the scheduling order
Is sinply that we don't lose the tine for rebuttal,
written rebuttal.

CHAIR CHANG. | appreciate that. |'mjust
trying to put down dates in an order here. So |I'm
just | ooking for specific dates.

If parties aren't ready for that, do you
guys want to neet and confer and go through your
cal endars, pick dates, and cone back to us? Because
it feels like I"mgetting a | ot of vague and not
doesn't sound |like we've got everybody on the sane
page with specific hard dates that they're ready to
recomend to the Conmm ssion.

MR. TREMAINE: M. Chair, if | may. The ask
in the notion to dism ss and the notion to postpone,
in conjunction with the ask to maintain 30 days prior
to the -- like, have direct testinony filed after
your notice, publication in the New Mexico Register,
and 30 days, once you factor that in, 30 days between
direct testinony and rebuttal testinony, and then 30
days between rebuttal testinony and the hearing,

t hose are not conpati bl e.
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| don't believe we can publish in the
New Mexi co Regi ster and then have 30 days between
each of those events. To keep the July 27 date,
there is not enough time. So | understand the ask to
be that the direct testinony deadline be after -- if
not 30 days after the publication date.

So | think the Comm ssion is ultimately
going to need to rule on the notion to postpone and
sel ect one of these options. Because | don't see a
path forward to fit 60 days in between the
publication deadline and -- am | msstating the
request ?

MS. O GRADY: No, you're not. And we do
acknow edge that if we maintain the deadlines that
we're agreed to, it would push out the hearing.

However, | do want to enphasi ze that
until recently we did believe we were addi ng anot her
part to the rule, expecting sone drafting changes.

Testinony, we've understood direct
testinony to be due at the end of this nonth, and
we're m dway through the nonth and we've been waiting
on these changes. However mnor, it does inpact the
way our experts are drafting their testinony.

We're in the unfortunate position of

having to ask for delays at this point to conply with
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notice requirenents as we believe themto be
reasonabl e and also to make sure that we have what we
need before us to do the direct testinony or to
organi ze that testinony. And that, at this point,

| ooks |ike that may push out the hearing dates,
unfortunately.

CHAIR CHANG. So, | nean, we just had the
conversation a few m nutes ago about whet her or not
we can rule on the notion to postpone when both the
notion to dism ss and the notion to postpone are not
ready to be acted on.

So | think nmy ask right nowis to have
dates for a scheduling order without those -- if we
were to rule in favor of those notions, then we would
have to redo a whol e schedule. But for now, since we
haven't taken any actions on that, can we set a
scheduling order at the current status quo, which is
no postponenent and no dism ssal, right?

MS. O GRADY: Yes. | think that the
difficulty, the inpasse that we're at is that sone
parties would like to maintain the gap between each
deadline. And | recognize that the Division would
like to maintain the hearing dates that we had agreed
upon and anti ci pat ed.

| do wonder if this mght be a matter
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that would traditionally be discussed with a hearing
officer, who unfortunately we haven't had appointed
yet until today. And |I think that m ght be a better
use of the Comm ssion's tinme, to have us hash out

t hose dates with a hearing officer.

CHAIR CHANG. | think that's probably ny
favorite suggestion of the day. So any objections
fromparties that the Comm ssion ask you to revisit
this at a status conference with the newly appointed
hearing officer?

MR. RANKI N:  No.

CHAI R CHANG. Hearing no objections,

Comm ssioners, is that an anenabl e plan?

COVM SSI ONER BLOOM That works for ne,

M. Chair. Thank you.

COW SSI ONER AMPOMAH:  Works for me. Thank
you.

CHAI R CHANG. Okay. Well, in that case, |
will entertain a notion to have the parties take up
scheduling at a status conference with the hearing
officer at the hearing officer's earliest
conveni ence.

COWM SSI ONER BLOOM  So noved.

COW SSI ONER AMPOVAH: | second.

CHAI R CHANG. Any objections from
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conm ssi oners? Hearing no objection, so noved.
(3-0 vote. Motion approved.)

CHAI R CHANG. Thank you all so much. Thank
you all very nuch.

Let ne get back to ny agenda. 1'Ill call
Case Nunbers 25694, 25695 -- actually, let nme ask
conmm ssioners. Wuld you |like to break for |unch now
or get through this.

COW SSI ONER BLOOM  This case is Anerican
Ener gy?

CHAI R CHANG  Yes.

COWM SSI ONER BLOOM | say we break now,

M. Chair.

CHAIR CHANG. All right. Gven the
preferences of the comm ssioners, and given the
current hour, we will take a break for |lunch and cone
back at 1:00 p.m and resunme the agenda at that tine.
Thank you all very mnuch.

(Lunch recess held from
11:50 a.m to 1:00 p.m)

CHAI R CHANG. Good afternoon. Noting the
time, it's 1:00 pm This is Chair Al bert Chang, of
the New Mexico O Conservation Comm ssion, calling
the neeting back to order.

Pi cking up on the agenda where we | eft
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off, 1'd like to call Case Nunbers 25694, 25695 and
25696, consolidated cases for Anmerican Energy
Resour ces applications for de novo heari ng.

May | have the entries of appearances
for this case.

MR. SAMANI EGO.  Yes, Jonat han Samani ego,
representative for Anmerican Energy.

CHAI R CHANG  Thank you very nuch.

MR. SAVAGE: Good norning, M. Chair,
Comm ssi oners, counsel, and parties. Darin Savage
with Abadie Schill appearing on behalf of Al pha
Energy Partners II, LLC

CHAI R CHANG. Thank you very nuch. It's

your application, M. Samaniego, so | will turn to
American Energy first. But | will say the sanme thing
that we did this nmorning, | would like to stay away

fromthe actual nerits, the substance of what you're
aski ng for here.

| think we need to first discuss whether
or not this notion is procedurally proper before the
Comm ssi on, because we've had nultiple hearings on
this already, and I'"m not sure that the NMAC al |l ows
us to have any additional hearings for these cases.

So, M. Samaniego, |'Il turn to you

first.
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MR. SAVAGE: M. Chair, if | could address
one point of procedure. If we get to the nerits, |
just want to say that Al pha's expert w tness, John,
called nme and is available to do questions and he
wll testify their oath.

And | al so, as counsel for Al pha, am
exceptionally required to answer truthfully and
candidly before the tribunal.

| am concer ned, however, M. Samani ego,
representing American Energy Resources, has a
pr of essi onal obligation to speak truthfully and has
an obligation to speak truthfully on factual matters,
If we get to that point. Therefore, | respectfully
request before M. Samani ego's presentation that the
OCC consi der whet her he shoul d be under oath.

CHAIR CHANG  That's fine by ne.

M . Samani ego, you don't have an
obj ection to swearing to tell the truth in this
proceedi ngs, do you?

MR. SAMANI EGO. | object to everything that
M . Savage says.

CHAIR CHANG Do you promse to tell the
truth, though, in this proceeding?

MR. SAMANI EGO: M. Savage has already --

under evidence, has already been untruthful. For him
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to make any kind of attenpt that Samani ego hasn't
been truthful and has to be truthful under perjury,
is all irrelevant. Because the fact that Savage is

t he one who has been continued to pinkwash,
mani pul ate the hearing matter at hand, to turn this
Into a violation hearing of contortions, which is all
irrelevant to the matter at hand.

| object to M. Savage's statenent and
to consider them as noot.

CHAIR CHANG. Sir, | hear you, but the
guestion is different. 1'm asking whether you are --
MR. SAMANI EGO. And |'m going to go further.
Based on New Mexico adm nistrative |aw principle and
cases |like City of Al buguerque versus Chavez, an
agency that has violated the | aw should generally not
act as a hearing officer in the matter where it has a
clear conflict of interest or bias, which the
Di vi sion and the Comm ssion, under evidence, have
al ready shown bias in their orders.

They have already failed -- charge
obligated duties to enforce New Mexico | aws that
they're obligated to follow, not contort, to follow

Therefore, that any determ nations by
the Comm ssion, by you, M. Chang, or any Division,

Jesse Tremnine, is all noot. And the reason for that
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I s because you guys have all, under evidence provided
by American, have all violated your charge
obligational duties to protect correlative rights,
prevent waste and protect the public and the

envi ronment .

MR, SAVAGE: M. Chair, | would nove that
M. Samani ego refuses to speak candid and speak
truthfully before this Conm ssion.

(I naudi bl e crosstal k.)

CHAIR CHANG. At the very mninmum | wll
ask all parties to try to speak one at a tinme for the
court reporter, even if we may have feelings about
ot her people on this bench. So if you would like --

MR. SAMANI EGO. | nust pl ease, plead that
this matter should be going to the attorney general.
There's too many viol ations that have took place.

CHAIR CHANG  Well, first let me -- since
we' ve had overl apping conversation there, I will |et
M. Savage finish, or repeat what he just said, and
then I will weigh in.

MR. SAVAGE: M. Chair, respectfully, I
think M. Samani ego has made it clear that he wl
not speak truthfully to the tribunal. And he wll
not be candid. He refuses to be under oath.

MR. SAMANI EGO:  Obj ect .
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MR. SAVAGE: And, therefore --

MR. SAMANI EGO:  (Object. Savage is
mani pul ati ng.

MR. SAVAGE: -- | think he does not have a
right to proceed with this notion and should be
deni ed.

CHAIR CHANG. So, putting a pin in that
| ssue, M. Samani ego, |'m hearing that your position,
t hough, aside fromthe issue of whether or not you
are willing -- let nme finish and I'Il give you a
chance to respond, M. Sanmani ego.

' m hearing that you don't believe that
your issues are -- that this forumis appropriate for
t he issues that you want to bring. So if that's the
case and you are -- | guess |I'm wondering how I m ght
be able to grant you any sort of relief or entertain
your notion if you don't believe that the tribunal or
this forumis the right place for you to be at.

MR. SAMANI EGO:  Okay. Gone by the previous
statenents by you and the Conm ssion, on prior
statenents of you guys at the |last hearing was that
you didn't review the hearing nmatter because they
were too tedious or too long, therefore they weren't
revi ewed.

|"mgoing to say because of previous

Page 121

Veritext Lega Solutions

Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com




© 00 N oo o b~ W N P

N T T N N T e e e R R R N T e
o A W N P O © 0O N O 0o~ W N +—» O

OCC Hearing - May 13, 2026

acts and adm ttance of not reviewing matters and
attenpting to have determ nati ons of unrevi ewed
matters, it therefore creates nore pinkwashing, is
nore divergent fromthe actual matter at hand, which
I S ownership.
So let's go ahead and go through this
response that Anerican filed, and it's going to be a
while. We'Ill go ahead and start with nunmber 1 and
we' |l go through the tribunal.
Okay. So, Al pha's second forner
response - -
CHAI R CHANG. Hang on.
MR. SAMANIEGO: -- is procedurally
| npossi bl e because the subject cases of the record
and -- you guys be patient. 1've got a long one to
read here.
The record and orders of the case --
CHAIR CHANG. No, sir. W haven't got there
yet.
MR. SAMANI EGO. -- as approved by the
Di vision were biased, arbitrary and capricious to
officially act erroneously to approve and cl ose
cases, in violation of nunerous New Mexico | aws.
CHAIR CHANG. Sir, | need to interrupt you,

because if you're going to read stuff into the
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record, I"'mwilling to give you sone tinme here. But
|'"ve got to have you, A, be willing to say that your
representations are going to be truthful; and B, |I'm
still not sure how to resolve the issue where you' ve
stated on the record just a few m nutes ago that you
don't think this tribunal is conpetent to resolve
your issues. | believe | heard you say that.

MR. SAMANIEGO: It's not because you guys
have already failed at your obligated duties. How
can you justify failing your obligated duties to
protect, to prevent waste, protect correlative
ri ghts, and prevent the public and environnment from
harm which you all failed under evidence presented
by Anmerican?

How can you justify you violating a
New Mexico | aw? How can you justify that. How can
the Comm ssion, the Division, and the attorney
Tremaine justify violating New Mexico |aw that you
all are obligated and charged with to foll ow, not
contort, not manipul ate, not have personal opinions
of agendas? To follow. How can you justify that?

Vi ol ati ons have clearly been done, which
Is stated with evidence prevented. Al pha violated
the C-145 two and a half years. Nothing was done.

Continue to violate. File planning, fraudulently
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gave wells away to avoid liabilities. These are all
fraudul ent acts to attenpt to defraud an agency.
Al pha defrauded the agency and mani pul ated the agency

to abate to its own acts.

CHAI R CHANG I wll ask once npbre whet her
you are wlling to --
MR. SAMANIEGO: | will ask you again,

M. Chang, how do you justify? How do you justify?
" masking you, M. Chang. |[|'m asking you a

reasonabl e --

CHAIR CHANG | will ask once nore whet her
you're willing to attest that your testinony here
today will be truthful. If you're unable to do that
or unwilling to do that, I'mafraid we'll have to

nove on to the next case.

MR. SAMANI EGO:  Anerican agrees to talk

truthful under perjury. 1've already admtted to
that. Okay? | said |I'mgoing to be truthful.
But you have no -- you are irrelevant to

hear this matter because you've already violated | aw.
You're violating law to hide your agency's
vi ol ations.

CHAI R CHANG. Thank you. So | believe |
just heard M. Sanmani ego say again that we're not the

conpetent tribunal to hear this case.
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M. Savage, | believe you are of the
sane position, that this is also not properly the
intent of this forum

MR, SAVAGE: Yes. | --

MR. SAMANIEGO: He is manipulating --

MR. SAVAGE: -- do believe that --

MR. SAMANI EGO:  The applicant -- the
applicant --

MR. SAVAGE: -- M. Sanmmniego has forfeited

his right to have adjudication before this. But he
initially availed hinmself the jurisdiction of this
court, and therefore -- and the Comm ssion now has
sufficient evidence, and the Division has sufficient

evidence admtted into the record to rescind his 145s

for his three wells, the Saik well, the Shipp well
and the Rio.

CHAIR CHANG | don't think we need --

MR, SAVAGE: | just want to state that, if

you don't m nd.

CHAI R CHANG. | think we can -- | nean, if
we don't have -- if we're not -- if neither party
thinks this case is properly in front of us and we
don't have jurisdiction under 19.15.3, and
M. Samani ego has stated nultiple tinmes on the record

that we don't have jurisdiction for reasons that |

Page 125

Veritext Lega Solutions
Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com



© 00 N oo o b~ W N P

N T T N N T e e e R R R N T e
o A W N P O © 0O N O 0o~ W N +—» O

OCC Hearing - May 13, 2026

don't quite fully conprehend, but that he's stated
that position nultiple tinmes, then all parties agree
that this is not properly in front of us and,
therefore, | don't know how to entertain it further.

MR. SAVAGE: Yes, | think that's a fair
deci sion, M. Chairmn.

CHAI R CHANG  And, Conm ssion counsel, woul d
you like to weigh in any further on that?

MR. SHANDLER:  No.

CHAIR CHANG. I n that case, Conm ssioners,
any objections to the fact that parties unani nously
both feel that this tribunal is not the right forum
for their concerns?

COW SSI ONER BLOOM  No, M. Chair.

COW SSI ONER AMPOVAH: No probl em
M. Chair.

CHAI R CHANG  Well, due to | ack of
jurisdiction, I will dismss the notion in front of
me and proceed on to Case Nunber 24683.

MR. SAVAGE: Thank you.

CHAIR CHANG. All right. | believe we're
now on the left side of the room W're now on Case
Number 24683, which is the WELC application for
rul emaki ng, to anend a series of NMACs related to

wel | bondi ng and other matters.
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|'ve got a couple of things on here that
we need to go through that may potentially -- just in
case there's any m scel |l aneous post-hearing matters.
| know that there was interest raised by at | east one
of the parties to have this Comm ssion review the
hearing officer's order on expedited joint notion to
reopen. So I'd like to start there.

Before | open it up to the parties,
t hough, and have a free-for-all, I'd like to turn to
conm ssioners and see if the conm ssioners are sinply
confortable with the hearing officer's order, whether
they wish to add any additional thoughts. |If
conm ssi oners have questions for parties on that
matter, | will open it up to the conm ssioners at
their pleasure.

COWM SSI ONER BLOOM M. Chair, | think it

woul d be hel pful to have a conversation about the
i npacts of HB 80 on these proceedings. | think I
generally agree with the hearing officer's position
that we don't need to reopen the evidentiary portion
of the proceedings. And | do agree that this is
sonmet hi ng we can take into account, given that we
heard sonme substantial comentary on what its inpact
could be here. But | think spending a little bit of

time on it could be fruitful.
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CHAI R CHANG. Pl ease go ahead.

COWM SSI ONER BLOOM  We' || give everyone, |
guess, a swing at this. But we'll begin w th NMOGA,
and go to | PANM from t here.

On the inpact of HB 80, which provides
nore funding for the reclamation fund, | guess ny
question would be, what's to stop future | egislation
from sweeping the fund and reduci ng any
contribution -- sweeping the fund or reducing
contributions to the rec fund in the future, as has
happened in the past?

MR. SUAZO. Thank you, Conm ssioner Bl oom
M guel Suazo, appearing today on behalf of the
New Mexico O & Gas Associ ation, joined by ny
col | eague, DeAnza Val enci a.

And | think HB 80 has significant
i nplications, short and long term Cbviously, the
rul emaking that is in front of the Conmm ssion right
now is, in |arge part, predicated upon the |ack of
funding in the reclamation fund.

And the legislative finance comm ttee
report that was referenced by the applicants and the
Di vi si on throughout this proceeding indicated that
this is the sort of statutory change that is needed

to properly address the orphan well issue. And NMOGA
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and i ndustry have been clear that the current
rul emaki ng does nothing in the long termto actually
deal with the orphan well problem

Now, | want to caveat by al so being
clear that industry has never taken the position that
t he passage of HB 80 does not make bondi ng necessary.
But the passage of HB 80 does make it necessary for
this Comm ssion to put on the record and provide
justification for why the bonding at these levels is
necessary.

And HB 80 is a significant devel opnment
that we think the Conm ssion should take seriously.
We' ve asked for calibrated bonding, which the current
rul es require, based on depth, age, condition and
t hi ngs of that nature, all things which are in the
record.

So with that preface, Conm ssioner
Bloom | would say that there's nothing that prevents
the legislature fromso acting in the way you
describe in the future. But | do think that it would
take a significant |egislative undertaking to make
t hat decision, given where the state has gone on this
orphan well issue and given the inportance to address
it that the state has and that industry also has.

And so they specifically nmade this fund
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now i rrevocable, and | think that's an inportant
message that we need to process and assess as part of
our consideration of this rul emaking and determ ni ng
whet her or not the rules are actually calibrated to
address the problemthat's at hand.

It is industry's position that HB 80
does create a significant change of circunstances
t hat shoul d be assessed in the context of where we've
come on the record and that the Conm ssion should
wei gh that inmpact. Because | think that if these
bonds are no longer calibrated to that problemas a
result of HB 80, which was identified by the
| egislature, it was articulated in a report, which is
on the record, all we're asking for is for the
Comm ssion to nmake sure that any bonding that is
ultimately adopted is actually reasonably cali brated.

And t he Comm ssion can continue to do
t hat going forward, based upon changi ng needs and
changi ng circunstances and different well conditions.
But | think fundanentally, a flat bonding structure
I's sonmething that no longer fits the bill in |ight of
HB 80.

COW SSI ONER BLOOM  And just to segue off

that, and everybody can speak to this as well, |

think you touched on this, but do you believe that
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HB 80 would prevent wells from becom ng or phaned?

MR. SUAZO. So | don't think that HB 80
itself prevents wells from becom ng orphaned. Right?
And that's why the bonding is still necessary.

But what HB 80 does do is it creates a
tool for the State of New Mexico to address this
| egacy orphan well problem And these rules are
calibrated and justified to this Conm ssion to
address that | egacy orphan well issue, which now has
a very significant sum of noney behind it which wll
be put in place over 10 years.

And, you know, | can get into this in ny
closing summtion in greater detail, but HB 80 is
going to allow the State of New Mexico to address 5
or 6X the amount of orphan wells that the Division's
been able to, you know, undertake in a given year.
So there's a very significant devel opnment and
mechani smto address that problem And as a result,
we t hink the Conm ssion needs to exam ne that inpact
and assess whet her or not these bondi ng proposals
actually neet the nonent.

CHAIR CHANG. If |I may follow up on the
point, and sorry to junp in on your questions here,
but |1've heard M. Suazo say calibrating the bond a

few tinmes, but you also nentioned that, at |east in
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NMOGA' s view, that the cost of well bonding and the
cost of well plugging is dependent on well depth and
wel | age, right?

How does HB 80 change either well depth
or well age?

MR. SUAZO. Well, HB 80 I don't think
changes well depth or well age. It provides a
fundi ng source to address | egacy orphan well issues
and | guess, theoretically, orphan wells that occur
in the future, despite the fact that | think our
bondi ng requi rements have advanced significantly.
And there's evidence on the record indicating that
I ndustry now plugs sonething |ike 95 percent of the
wells. And bonding is a big piece of that. So
HB 80, I think, | guess, indirectly but still
i nportantly, allows the state to deal with this
| Ssue.

And if these rules are adopted as
proposed, that essentially inplements a | ong-term
fixed and escal ating cost on the industry, because
they're going to be required to neet these bondi ng
requirenments. And if the rules are adopted as
applicants and OCD proposed, sone of the factors that
go into assessing the cost associated with plugging

and renediating wells and well sites, those are going
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to fall heavily on industry at fixed and escal ati ng
cost due to the CPlI adjustnents, whereas there's now
a nmechani sm

So you can have the bondi ng piece of
this. There's already a rul emaking fromthe Land
Office for additional bonding. There's federal
bonding. So we want to make sure that there's not
duplicative bonding, and we want to nake sure that if
a well is 500 feet deep, $150,000 bond is not
sonething that's just -- that's all you have, that's
the only option.

So we're just saying we want it to be
commensurate to the actual issue it's intended to
address, and not a whole-cloth application to every
single well.

CHAI R CHANG. There's a range of issues that
you address there. But | want to drill down on this
i ssue of calibrating the bond anmobunt, because that
was your argument for reopening the record, is
because, if | understand you correctly, the 150,000
I s sonmehow now, allegedly at |east, inpacted by
HB 80.

And |"m struggling to find a nexus
there. Because, again, if HB 80 doesn't mamgically

make wel | s any younger and HB 80 doesn't make wells
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any shall ower, then why would it have any nexus to
the calibration of the bond anobunt here? Because
|"ve got to find a prinme facia nexus here in order to
even get you a reopening of the record, right?

MR. SUAZO. Sure. So HB 80 by itself is not
the only solution that is available. W have bondi ng
i n place. W have bonding reformthat is being
cont enpl at ed.

VWhat we have added to the record
i ndi cates that all these various factors inpact the
cost associated with P&. And $150,000 is calibrated
at the cost that the Division has indicated it costs
them Fine. But we've also provided anple evidence
t hat those costs vary. Sone of them are under
$150, 000, sone of them are nore.

The significant driver of that is the
depth of the well, the age of the well, the condition
of the well. And so in places where the state does
not have an operator to hold accountable, HB 80 puts
a backstop in, which is also paid by the industry.

So industry is paying for the bond if
t hese rules are adopted as they are, and they're al so
paying into the reclamation fund. And so you're just
basically stacking all these paynents which fall

di sproportionately, as I'"msure M. Cloutier can
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address in greater detail, on these smaller
oper at or s.

And | think fundanmentally, the
Comm ssi on needs to view this the way we do any sort
of econom c developnent in the state. |It's
I mportant. We need it. GO and gas funds our
school s and everything else. | don't need to bel abor
t hat point.

But | think the rub here is that HB 80
creates a significant tool to address these |egacy
i ssues and to address any orphan wells that occur in
the future for which the state cannot hold an
operator responsible. And if you start tacking on
all these other costs key to CPl or whatever the
Comm ssion ultimately calibrates it to, it's a fixed
and | ong-term ongoi ng cost on the industry that
doesn't neet the nonent any | onger because HB 80
provi des anot her nmechani smthat didn't exist when
this proceeding started, except for in theory.

And so all industry is asking for is a
cal i bration, because for these rules to wthstand
scrutiny over the long haul, whether it's on
rehearing or in court, there's going to have to be a
record that supports the adoption of the rules

thenselves. And | think given that the predicate for
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these rules, in large part, was the legislative
finance commttee's report, the findings of the
| egi sl ature, them expressly saying what statutory
changes are needed, the adoption of sonmething |ike
HB 80 being one of them the current record no | onger
reflects the current reality.

And that is why we asked for this record
to be reopened, so that we could provide that
evi dence. The hearing officer has, | guess,
recommended that, you know, she doesn't believe
that's necessary. But at the end of the day, the
|l ong-termviability and justification for these rules
rests at this Comm ssion and on the decision and on
the reasons they put forward on the record justifying
t hese rul es.

And | just don't really think that
wi t hout opening the record that you get to that
point. And either way, | think industry is
confortable with whatever the Conm ssion decides.
It's just that at that tinme now, a couple of nonths
ago, we wanted to at |east raise this as sonething
for the Conmi ssion to consider in |light of the change
I n circunstances that we think inpacted the
rul emaki ng.

CHAIR CHANG. Yeah. And all I'mtrying to
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do is drill down a little bit on the inpact to the
rul emaki ng, because circunstances change. The strait
of Hormuz is closed, lots of things happening in the
worl d every single day.

The question is, how does this act
really change? And I'mtrying to get down to -- and
"1l give other people a chance to answer it. |I'm
sorry I'mtaking up tine here. But that's where |'m
struggling, because in order for nme to reopen the
record, what I'mtrying to figure out is what exactly
does HB 80 change about the actual individual well
cost.

Because the balance in the rec fund
changes already fromday to day here. W haven't
seen that have a causal link and a nexus to
I ndi vidual costs to plug that well, right? Because |
think we all agree here in this roomthat HB 80
doesn't sonmehow change the depths of the well out
there, doesn't change the cost, the procurenent
vehicl es that OCD has.

So what |'mtrying to get to is,

HB 80 -- what exactly is the nexus here that would
allow us, or -- I'"'mtrying to find the crux here that
woul d justify reopening the record.

MR. SUAZO. Sure. And even if you don't
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decide to reopen the record, | think you can
certainly take notice of HB 80, which you have, and
you can assess its inplications based upon ny
argunment and sone of the other parties.

CHAI R CHANG  Ckay.

MR. SUAZO. But | do think that if the
current rules are set at $150,000, which is tied to
OCD's costs to P&A a well. And now there's a
backstop for those costs as a result of HB 80. Then
t he $150, 000 bonding | evel no longer is comensurate
to the problens described throughout this proceeding
because $150,000 isn't necessarily the cost to the
Di vi sion because there's a backstop to address those
costs at present that wasn't here when it started.

And because the cost can vary for OCD
and for industry, all we're saying is that those
bondi ng amounts should be calibrated to the actual
well at issue, which m ght create sone additiona
steps, but it's still sonmething that | think is nore
tenabl e under rules that are nore finely crafted than
the current ones that are in front of this
Comm ssi on.

CHAIR CHANG M. Cloutier, would you I|ike
to also junp in?

O would other parties |like to weigh in?
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MR. CLOQUTIER: Sure. Thank you, Chair

Chang.

To get back to Comm ssioner Bloonis
original question, if | remenber it, it's been a
m nute, but Conmm ssioner Bloom | think you wll
remenber, | think the Land Office and industry were

I n agreenment at the | egislature when budget crises of
15 or so years ago, there was a sweep of the
reclamation fund. |Industries always oppose that.

| don't have a crystal ball and I can't
tell you what a future legislature is going to do. |
woul d suggest you | ook at the fact that this was
unani nmous i n both houses. So pretty rare for an oil,
gas or mneral question to go through both houses
unani nously and have the gubernatorial support.

The other thing is, is that if the
reclamation fund gets swept, bonds are no good
either. Because if the reclamation fund is enpty,
the Division can't go and plug wells and then can't
claimthe bond under the bond form So if that
happens, everything falls down.

| don't think there's evidence in the
record, on your followup question, that bondi ng does
prevent well orphaning. | don't think anybody here

can predict what wells are going to be orphaned. |
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think we all know that wells are going to be orphaned
in the future that aren't on the nmaster orphaned wel
spr eadsheet.

And what HB 80 does is it gives the
state the ability to use a tax inposed on the
I ndustry to have all of industry pay for the problem
and you don't go inpose additional costs on operators
who are working hard; but, you know, today probably
doi ng better because the price of oil is better. But
who knows what's going to happen six nmonths from now

But i nposing these additional costs on
t hem for people who are going to conmply with the
rul es anyway, ny belief is that if sonmebody's going
to orphan a well one day, it doesn't matter if you've
got a bonding requirenment on it, they' re going to
keep going and not bond it until they're forced to
orphan it.

So | don't think it does prevent
or phaning, but | think what it does is it fills the
gap that was put forward in applicants' case in chief
that the reclamation fund is never going to be
sufficient to do this. W now have a unani nous
| egi sl ature and a governor who agreed with it. And
i ke you, | never want to see the reclamation fund

swept again, didn't like it when it happened in a
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prior adm nistration and wouldn't like to see it in

the future. But you can be sure of one thing,

i ndustry will bring its powers to do its best to
prevent a legislature fromdoing it, like we did in
t he past.

So | don't know, Comm ssioner Chang, if
| addressed sone of your foll owup questions as well.
And all we want to do to reopen the record is, we
have sonme suppl enmental testinony fromDr. Arscott,
ready to go because we didn't know what was going to
happen, that better explains to you how this works as
a fix. That's what we want to offer.

And if the Division or the applicant
wants to counter it, then | think they should be free
to do so. But that's what we have for | PANM s poi nt
of view. That's what we want to reopen the record
for, Is just to put that testinony in.

CHAI R CHANG. Any other parties want to
wei gh in on this?

MS. FOX: Thank you, Chair, Conm ssioners.
Good afternoon. It's nice to see all of you. Thank
you for your tinme and your attention.

" m Tannis Fox, a lawer with Western
Envi ronnmental Law Center, representing applicants,

along with nmy co-counsel, Mrgan O Grady, Kyle Tisdel
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and Matt Nykiel on virtually.

Just to briefly address sone of the
points that M. Suazo and M. Cloutier nade. First,
| m ght rem nd everybody that the record has been
reopened to take evidence of HB 80. The hearing
officer allowed two things. She allowed the HB 80
| egi slation and | egi sl ative docunents to cone in
because they nmet the qualifications for what's call ed
adm ni strative notice.

So the record has been reopened mand we
did not object to that. That was actually our
proposal, that these materials cone in because they
are relevant for the Comm ssion to be able to review.
And we al so proposed that there be all owed additional
briefing on those materi al s.

And so from our viewpoint, the reopening
of the record to that extent, the additional
briefing, is sufficient, we believe, for the
Conmmi ssion to take due consideration of those
material s.

We don't believe additional ora
testinony is going to be helpful, and it's only going
to delay this already very | engthy process.

Second, throughout their briefing on

this issue, which did conme as quite a surprise, |
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m ght say, they're trying to characterize our
position that the predicate, in M. Suazo's words,
for our rulemaking is that the reclamation fund isn't
i nsufficient.

That is not the predicate of our case.
We never said that. We never had testinony of
anything close to that. W noted in our testinony
that the reclamation fund is insufficient, and it
still is, for the kind of liability that LFCis
| ooking toward. But that is not the predicate of our
case.

And it's not the predicate of our case
because, as M. Suazo now admts, HB 80 will not
prevent orphan wells. That's a slightly
differentiated position than they were taking in
their papers. But that is true, HB 80 does not
prevent orphan wells.

But you know what will prevent orphan
wells? Qur proposals. And one thing that w |
prevent orphan wells is bonding; contrary to what
M. Cloutier said, which was, if a well is going to
be orphaned, it doesn't matter what the bonding is.

It absolutely matters what the bonding is because if

a well is going to be orphaned and the state has
sufficient funds to plug and reclaimthat well, then
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t hat makes the state whole. But if bonding is
i nsufficient, then the state isn't mde whole. So it
absolutely makes a difference what the bonding is.

This idea about calibrating the bondi ng,
which the Chair was inquiring into, really makes no
sense for the reasons | think that you were
expl ori ng.

But al so, our bondi ng proposals, the
nost significant ones, are based on one-well
financi al assurance. Under the statute one-well
financi al assurance nust approxi mate the reasonabl e
cost of plugging. It can't be calibrated to the
reasonabl e cost of plugging. It needs to approxi nmate
t he reasonabl e cost of plugging.

And we have proposed the average cost to
pl uggi ng for OCD, which would include the various
required statutory factors, because it is the average
cost, is $163,000. And we have proposed a nunber
t hat approximates that. Admttedly, it's lower. |If
you want to do 163, go right ahead. And so
calibrating bonding for one-well assurance is not
aut horized by the | egislature.

M. Suazo clained for HB 80, that the
funding there is irrevocable. That's not true. The

initial legislation required a super majority for the
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| egi slation to be anmended, and that was quickly
di spensed with in the first conmttee hearing.

So yeah, as | think Comm ssioner Bl oom
started out at the beginning, what is there to
prevent HB 80 from bei ng anended? What is there to
prevent the |legislature fromraiding the regul ation
fund, as it has in the past? And the answer is
not hi ng, except the will of the majority of the
| egi sl ature.

And one other thing. M. Suazo, |
believe it was, was tal king about all these added
costs to operators, maybe it was M. Cloutier, where
we' ve got this additional bonding now they're got
HB 80 and all these costs are adding up for
operators. But HB 80 didn't add additional costs,
additional tax to operators. The tax is the sane.
It's diverting the noney to a different place.

And so, admttedly, our proposed
financial assurance will result in an increase of
costs to operators. And we have a ful sone testinony
on that point.

So | guess just in closing, | think the
Comm ssion has allowed, | think appropriately so,

i nformation and briefing on HB 80. And | don't think

addi tional information and testinmony woul d be
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hel pful .
CHAI R CHANG. Thank you. And let ne clarify
sone. | appreciate the correction there.

Yes, the Comm ssion has taken
adm nistrative notice, to the extent that the parties
are nudging us to consider the sort of broad policy
I mpl i cations of whether or not this rulemaking is
still good, sound policy in the broader econom c
context. Happy to do that. And | think that's why
we took -- | think that's why the adm nistrative
noti ce was taken.

What |"'mtrying to get to today as a
gateway issue, before we get to your closing
argunents, is just whether or not we need to revisit
specific testinony in light of HB 80, and that's what
| was trying to get at, does HB 80 actually change
OCD s cost to plug the well? WeIlIl, there's
di sagreenent otherwise with unrelated HB 80 as to
what the correct cost and whose cost it shoul d be.

But |'mstruggling to see how HB 80
woul d change the individual w tness anal ysis of what
t hose costs are to plug a well, because HB 80 doesn't
change the procurenent rates at which OCD can -- or |
don't think HB 80 changes private industry's costs to

obtain contractors to plug a well in and of itself
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ei t her.

And | want to nmake sure we give this
request to reopen HB 80 due consideration, and that's
why |'ve been asking these questions. Because |'m
trying to figure out, is there a prim facie reason,
whet her or not we agree beyond that, but is there a
prima facie case here that HB 80 substantively has a
nexus that changes the econom c analysis on the
specific well-bonding amobunts in the specific
proposal in front of us?

And | think I've flogged that horse to
death already, so let ne give ny other conm ssioners
an opportunity to explore sonme other |ines of
guesti oni ng.

COWM SSI ONER BLOOM | think my | ast
guestion to the parties would be, when should a
conm ssi on reopen a record or stop reopening a record
or stop the evidentiary record? This rul enaki ng was
originally proposed in June of 2024.

So the |l egislature had a 60-day session
in 2025 to act again in 2026. There was no -- we
didn't see anything com ng out clanping down on this
work and effort. O course, we're always going to
have tensions between | egislative branch and

executive branch happeni ng.

Page 147

Veritext Lega Solutions
Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com



© 00 N oo o b~ W N P

N T T N N T e e e R R R N T e
o A W N P O © 0O N O 0o~ W N +—» O

OCC Hearing - May 13, 2026

| think the Land Office on this matter
of reopening the record asked the question, you know,
can we reopen the record to tal k about new exanpl es
of conpani es shirking their plugging and cl eanup
obligations? O should we | ook at what the effects
of newy increased wartine oil and gas prices are on
conpanies and their ability to put up nore
significant bonds?

So just sort of a |arger phil osophi cal
guestion about, you know, when do we reopen a record,
when is it finally closed, do we reopen records.
Things of that sort.

CHAI R CHANG.  NMOGA.

MR. SUAZO. | don't think this needs to be a
phi | osophi cal question, necessarily. | think you
rai sed sonme great points and questions and great
guestions. | think for nme as a threshold issue is,
had HB 80 been in place at the start of this
rul emaki ng, how woul d t hese rul emaki ng proposal s have
been packaged as bei ng necessary for the Conmm ssion
to adopt?

And |'m not going to debate Ms. Fox on
what are w tnesses said or how they framed their
application and so on and so forth. You guys can

read that on your own. But | think if you read, you
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know, the first, second and third iterations of the

application, | think it's undeni able that the LFC
report and this orphan well issue is an overarching
t heme.

And i ndustry does not dispute that
orphan wells are, in fact, an issue. But
fundamentally what HB 80 does, whether or not it
changes the cost to plug a well or not, it's new | aw
that didn't exist when this proceeding started. And
" m not going to get into the depth of the argunents
that we put in our briefing on HB 80. You guys can
read that for yourselves, as well, as your counsel
can advise you on it. Qur courts have been very
cl ear about when an adm nistrative body needs to
reopen a record to take into account subsequent
devel opment s.

And | would very nmuch encourage you to
do that, because | think that's inmportant and that
shoul d drive your deliberations and gui de your
deci si on-maki ngs on this point. Because if they're
not thoroughly assessed here, you know, there's a
chance they could be thoroughly assessed at sone
point in the future. And | think that, you know,
what you want is to have solid ground and

justification for adopting the rules that you do.
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And our opinion is that in places, the
Comm ssion, if they adopt these rules, that goes
beyond their authority to actually adopt them under
the Ol and Gas Act and so on and so forth. All of
t hose argunents have been there in our notion to
dism ss and all the other briefing.

But | think what's inportant is that
this Comm ssion cannot disregard HB 80 or take into
account its inplications as part of this rul emaking.
That's sinply all we asked. And | think that
information is now in front of you. And we're here,
and you guys are going to nake the best decisions you
can.

MR. CLOUTIER: Conm ssi oner Bloom to
address your question, |IP asking to reopen the record
Is rather extraordinary. The reason why | PANM
participated in that request is that this rul emaking
was proposed to address a gap in policy where there's
an orphan well issue and an inability to address it.
And the policymaki ng body for the State of
New Mexico, the | egislature, has spoken since we
closed the record in this ruling, and that's why
we've participated in it, because this is their
policy response to the issue and we think that this

Commi ssi on should consider that and what the rea
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i nplications of it are.

And, again, our intent on reopening was
we've got limted, |I think |ess than 10 pages of
testi nony, maybe 12, from Dr. Arscott that we were
going to submt, and then let you -- and him be
subject to process exam nation. And if M. Fox or
M. Tremaine wanted to introduce rebuttal testinony,
we woul d consi der that.

That's our request on the reopening.

But | do view it as extraordinary, but it's because
of a significant policy response to the very question
t hat was being put to this Conm ssion in the

envi ronment .

MR. TREMAINE: If | may, and I'Il try to be
qui ck here. Jesse Tremaine for the G| Conservation
Di vision. Thank you, M. Chair and Comm ssioners and
parties.

There's two different issues here. The
HB 80 argunent. You know, what HB 80 effectively
does is act as a safety net and it takes funds in the
formof a tax from newer, higher producing wells,
hi gher produci ng operators and redi stributes that
weal th to those that are -- those wells that are not
bei ng managed by responsi bl e operators. That serves

as a formof social safety net, and its aimis at
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ensuring proper and nore tinely plugging.

However, the proposed rul e speaks
primarily -- even though there was di scussi on of gaps
in rec fund funding, that's one aspect, that's one
part of the context that the conmm ssioners should
consider here. But the proposed rul e seeks
accountability of responsible parties and recovery of
expended funds.

And this is really inportant because
this factors into legal argunment. But it addresses
the contention that industry parties are making that
the legislature responded to the underlying policy
concern that drove the rule. And it did not
directly; it addressed part of it.

But irregardless of HB 80, the G| and
Gas Act expressly grants authority for us to seek
I ndemmi fication fromresponsi ble parties for costs of
pl uggi ng above the financial assurance value. That's
in 70-2-38B. We've tal ked about that extensively.

So the Ol and Gas Act itself does not
support the prem se that the remedy for open wells is
that the state just permanently accepts
responsibility for plugging, operators are no | onger
responsi ble. Part of that responsibility is a

necessary financial assurance.
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The intent and the purpose of the act --
HB 80 did not get rid of those parts of the G| and
Gas Act; they're in addition to. It needs to be in
both "and," not an either/or. The purpose that we're
focusing on is both that accountability and recovery.

This is inportant. | heard | think a
procedural or order-of-operations type argunent that
If there's not noney in the rec fund, FA amounts w |
not matter because the O | Conservation Division wll
be unable to plug the wells to forfeit the FA.

And that's not true. W' ve tal ked about
t hat sonmewhat during the hearing. It was a | esser
focus. But the Comm ssion can certainly take notice
of the fact that 70-2-14B clearly supports the
argunment that the bond anpunt absolutely matter.

So if any of the requirenents of the Ol
and Gas Act or rules pronul gated pursuant to that act
have not been conplied with, the G| Conservation
Di vision, after noticing hearing, may order any well
pl ugged and abandoned by the operator or surety or
both in accordance with Division rules.

So practically speaking, and in terns of
the evidentiary basis and dealing with sureties, yes,
the Division has historically gone after operators

and not sureties. Part of the reason, this was
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di scussed at |length at hearing, is because a | ot of
t hose financial assurance instrunments are, |ike, 7-,
$8,000. And so we can meke those demands and
litigate with twice the nunber of parties to get 7-
or $8,000, but we're still going to have to use the
rec fund.

So these two serve two very distinct
pur poses, and the HB 80 does not address policy
concerns giving rise to the petition.

Thank you.

COW SSI ONER BLOOM  And | don't know if the
applicants wanted to weigh in on when would a
Comm ssi on reopen the record, when's enough,
et cetera, et cetera.

M5. FOX: Well, our three weeks of hearing
I's enough. But M. Cloutier is correct, that
reopening a record, say if you're in court, is an
extraordinary thing to do. And it happens only
i nfrequently, in the nost extraordi nary
ci rcunst ances.

And so in our view, for the reasons we
have articul ated today, for M. Trenmi ne's reasons,
for what we put in our briefing, this does not
represent an extraordi nary reason to reopen, delay,

t ake evidence. W would probably -- we woul d nost

Page 154

Veritext Lega Solutions
Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com



© 00 N oo o b~ W N P

N T T N N T e e e R R R N T e
o A W N P O © 0O N O 0o~ W N +—» O

OCC Hearing - May 13, 2026

certainly want to put on our own witness to rebut.
But | think that given the materials that have cone
into the record, w thout our objection, given the
briefing that's occurred, given this argunment now, |
think the Conm ssion has a fairly ful some view of the
| npacts, if any, of HB 80 on this proceeding.

COW SSI ONER AMPOMAH: M. Chair, thank you.

My quick question to NMOGA. So |'ve
read through the brief, and then also even to | PANM
|"mnot sure if, let's say, additional w tness or,
let's say, M. Arscott coming in to talk about the
economcs -- in your brief, |I'mnot seeing where you
make the case based on the HB 80, how that is really
going to inpact the 150,000. You are not giving us
any nunbers. You're just saying that the 150, 000
probably is higher. But even within that discussion,
there's nowhere that you are giving us any concrete
nunbers.
So ny question to you is, based on the

HB 80, how do you see -- let's say, based on the
w tness that you want to put on the stand, howis
t hat going to change the 150, 000 nunber?

MR. SUAZO. So I'Il let M. Cloutier address
how his wi tness would be able to address the

financial inmpact as a result of the HB 80. | guess
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what 'l say, which is how | interpret your question
and what it kind of portends and what it raises for
you to consider, is that the statute currently
requires you to take into account certain factors in
assessing the cost to plug. Right? And so $150, 000
on its face directly just overl ooks that, because
It's just a flat amobunt. It doesn't matter if it's
$1 mllion or if it's $10,000. |It's just a flat
$150, 000, which, as a result, doesn't follow the
requi rements of the current rule, which is to assess
various factors associated with the cost to P&A that
well. Just wanted to touch on that point.
We actually didn't recommend a w t ness

on financial inpact of HB 80. | believe | PANM did,
so I'lIl let M. Cloutier address that, unless you
have ot her questions for ne.

COW SSI ONER AMPOVAH:  Yeah, so based on
Ms. Fox and M. Tremaine's discussion, the prem se of
the whole rule or the hearing, it's not about, let's
say, the $150,000, it's about how much it costs OCD
to plug a well

So, let's say, if there is HB 80, does

that really reduce the amount that OCD needs to plug
a well?

MR. SUAZO. Well, | think that that requires

Page 156

Veritext Lega Solutions
Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com



© 00 N oo o b~ W N P

N T T N N T e e e R R R N T e
o A W N P O © 0O N O 0o~ W N +—» O

OCC Hearing - May 13, 2026

an assunption that that is what the statute requires.
It is the NMOGA' S position that that is not what the
statute requires. The statute requires the
reasonabl e cost to plug and renediate the well. It
doesn't say the reasonable cost to OCD to plug and
abandon or renediate the well.

And so you're reading, not you directly,
but, you know, to take that interpretation, you're
putting words into the statute that don't exist. And
| think M. Rankin and nyself are going to get into
that in greater detail in our closing because those
are front and center about industry's renmaining
Il ssues with the way the rules that are in front of
t he Comm ssion are structured.

And so | think that's an inportant
point. You can't read | anguage into the statute that
doesn't exist. It doesn't say OCD's cost. And I'm
not saying that those aren't consideration or that
they're not relevant, but that's not what the statute
requires.

If you want it to be OCD s costs, that
requires the legislature to cone in and say, yeah,
it's OCD' s costs. But, you know, again, that also
overl ooks the conplexity associated with the costs

t hat inpact how much it actually costs to plug and
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abandon these wells.

MR. CLOUTIER: And, Conm ssi oner Anpomah, |
keep forgetting to introduce nyself before | start
maki ng comments.

My third comment, Andrew Cloutier,

H nkl e Shanor, on behalf of the Independent Petrol eum
Associ ati on of New Mexico. M colleague, Ann Tri pp,
I's online.

First of all, Dr. Arscott will not
testify that HB 80 does anything to the OCD s costs
to plug. That's not the purpose of us seeking to
I ntroduce his testinony.

What our position is, and recognize we
have di sagreenments with counsel, is the statute,
anong ot her things, which M. Tremaine cited, allows
the OCD to go after the operator for additional costs
above and beyond the bond. |If the statute didn't
contenpl ate that the bondi ng woul d not cover the cost
of plugging every well, then that provision is
unnecessary.

But Dr. Arscott is going to testify nore
that the orphan well problemthat's been identified
by the LFC, which was front and center of the
applicants' case, and the projected nunbers is going

to be much nore than sufficient to conpletely take
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care of the costs of plugging those orphan wells.

And none of us have to predict them and none of us
have to hope that those people had bonded before they
orphan their wells. But we're not going after the
150 with that, Conmm ssioner Anponmah, is the short
answer .

CHAIR CHANG. Well, could you briefly -- |
mean, so perhaps | didn't make ny intent clear, but
this is basically -- I"'mtrying to treat this like a
proffer. Right? | think the Conm ssion already
agrees with the hearing officer. Correct ne if I'm
wrong. There's no appetite on this bench, | think,
to ignore HB 80, right? And we're happy to take
adm ni strative notice of the plain | anguage of the
text, of the signing statenent, of any of the
| egi sl ative publicly avail able public records there.

The question is whether or not
addi tional wi tnesses, M. Arscott, are offering
sonething that is in addition or beyond that --
whet her that change of circunstance requires us to
hear from M. Arscott. So I'mtrying to figure out
what you're trying to get out of that wtness.

MR. CLOUTIER: Dr. Arscott would provide
addi tional information, in addition to the brief

financial inmpact analysis of the LFC, show ng how
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many wells the reclamation fund is going to be able
to address over tinme, over the 10 years, and that the
| egi sl ative response to that is nore robust than the
probl em that has been identified to date, at | east
t he predictions of what the problemis going to do.
That's essentially what he's going to testify to in a
nut shel | .

CHAIR CHANG  You weren't offering M.
Arscott to be able to address the question that
Dr. Anpomah and | have about how HB 80 inherently
changes the cost of concrete, the depths of wells?

MR. CLOUTIER: Dr. Arscott did not offer any
testinony on those facts initially, and he would not
of fer any of those facts in his suppl enental
testinony if it was permtted.

CHAIR CHANG Got it. Thank you very nuch.

Okay. | think we've tal ked about that

enough. | think it's up to the Conmm ssion now. [|'m
going to turn to the Commi ssion. W can take this
matt er under advi senent and just hold off on a
decision. |I'munconfortable. | think we've
explored -- I'mnot convinced that Dr. Arscott is
going to offer testinony that is sufficiently of a
cl ose enough nexus that it's mandatory for us to

consider. |I'mconfortable with allow ng counsel and
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parties to ask us to review the rulemking in the
context of HB 80 and its associ ated docunents and to
make reference to the -- and we're happy to take

adm nistrative -- |'m personally happy to take

adm ni strative record of HB 80 and its associ ated
public records.

Comm ssioners, would you like to take
this under advisenment to deliberate on it, or would
you |like to make a decision so that we can nopve into
cl osing argunents?

COW SSI ONER AMPOVAH: M. Chair, if | may.

So, like Ms. Fox said, the record is
al ready opened where there has been suppl enentary
I nformation that has been submtted to the
Comm ssion. So | do believe that that is sufficient
enough for us to proceed with the process. And |
don't believe that Dr. Arscott will add anything to
change the basis of, let's say, how the cost of
150, 000 was nmore or |ess brought forth.

So | do agree with you that the
suppl ementary information is enough for us to really
support decision-making. Thank you.

COWM SSI ONER BLOOM M. Chair, I'min
agreement with the Conm ssioner Anmpomah on this as

wel | .
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CHAI R CHANG  Thank you, Comm ssioners. In
that case, | will take a notion that we accept and
concur with the hearing officer's ruling on this
matter taking adm nistrative notice of House Bill 80
and its associated public records, but that we deny
addi tional w tnesses to comment on HB 80.

COW SSI ONER BLOOM M. Chair, | so nove.

COW SSI ONER AMPOVAH: M. Chair, | second.

CHAI R CHANG  Any objections from
conm ssi oners? Hearing no objections, so ordered.

Thank you very nuch
(3-0 vote. Mpdtion approved.)

CHAIR CHANG And with that, | will now open
the floor and turn to closing our chairs.

Actual ly, you know what? | think |I'm
going to do everybody a favor here and ask for a
five-m nute recess.

M . Rankin.

MR. RANKI N: Before we go into break, |
think all the parties maybe are wondering what the
sequence woul d be before we go into closing,
summati ons. So |'m wondering maybe if we could set
that up right now real fast and then take a break.

CHAIR CHANG. Sure. | had presuned it would

be in the sane order that you all opened with. But

Page 162

Veritext Lega Solutions
Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com



© 00 N oo o b~ W N P

N T T N N T e e e R R R N T e
o A W N P O © 0O N O 0o~ W N +—» O

OCC Hearing - May 13, 2026

I f you would like to -- | have no objections if the
parties would |like to negotiate anongst thensel ves
for whichever order you would like it.

MS. FOX: | talked to M. Tremni ne. And, as
applicants, we would like first, and OCD is jointly
proposing with us, then OCD. | believe the State
Land Office is on the line, and because they're
aligned with us, | guess ny recomendati on woul d be
that they go next. And then ny recommendati on woul d
be for Oxy to go to next because they're nore aligned
with us.

And | guess | would say | PANM and NMOGA
can duke it out.

MR, CLOUTIER Okay. W'Ill armwestle
during the break. That's fine.

CHAIR CHANG. That's fine. If you would
just repeat that. So I've got WELC, OCD, State Land
O fice, Oxy, and NMOGA. And then?

MR. CLOUTI ER: | PANM

CHAIR CHANG. Well, reconvene at 2:10.
Thank you.

(Recess held from2:05 to 2:13 p.m)

CHAIR CHANG  All right. Good afternoon.
Wel cone back. Noting the tinme, 1'lIl call the

Commi ssi on back to order.
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We're still on Case Nunber 24683. |
wll invite the applicants to provide their closing
oral summmati ons.

MS. FOX: Thank you, M. Chair, Menbers of
the Comm ssion. M nane is Tannis Fox, and al ong
with ny coll eagues at Western Environnmental Law
Center, we represent applicants in this matter.

We thank the Comm ssion, the Hearing
O ficer, and Comm ssion counsel for the tine and
effort you have put into this conplex rul emaking. W
believe that at the end of the day, the State of
New Mexi co, our communities, and our environnent wl|l
be the beneficiaries.

New Mexico, |like other oil and gas
produci ng states, faces an orphan well crisis.
According to the legislative finance commttee, OCD
has plugging authority for 700 wells. We'Ill likely
need to plug 1,400 inactive wells, and nore than
3,000 I ow producing wells are at risk of being
orphaned. That's over 5,000 wells.

Unpl ugged wells can emt air pollutants,
I ncl udi ng net hane, a potent greenhouse gas, and
hazardous air pollutants that can cause cancer,
reproductive di sease, and birth defects. Leaking

well's can pollute ground and surface water.
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Communities |likely to be exposed to pollutants from
orphan wells include historically marginalized
gr oups.

VWhen an operator abandons a well, the
responsibility for plugging falls to the state.
According to LFC, the state's current and near future
liability for plugging and renediation is between 700
mllion and 1.6 billion, with a B, dollars.

As we just discussed, HB 80 will not
generate the revenue needed to neet that liability.
The responsibility for plugging thousands of wells
should not fall to OCD, with its limted staff and
resources that are already stretched thin. Now,
whi |l e production and revenues are high, it is the
opportune tinme for this Comm ssion to adopt rules
that will help prevent the proliferation of orphan
well's that LFC predicts.

VWi le industry finally acknow edges the
crisis inits post-hearing briefs, it argues the
Conmi ssi on doesn't have the regulatory authority to
address the predicanent. According to NMOGA, quote,
the Comm ssion's task in this proceeding is not to
resol ve the orphan well crisis. It is to adopt rules
within the authority that the |egislature has

actual ly granted.
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Applicants don't agree with that
pronouncenent. We fornulate it differently. In our
view, the Commission's task in this proceeding is to
take on the orphan well crisis within the authority
the |l egislature has granted. And w thout doubt, the
Comm ssion has the | egal authority to take neani ngful
action to stemthe tide of the crisis.

Appl i cants and OCD propose a
t hree- pronged approach to address this conpl ex
problem First, we propose increasing financial
assurance for high-risk wells. Second, we propose
rules to protect against high-risk well transfers.
Third, we propose strengthening rules to prevent
I nactive wells with no future use fromlingering
i ndefinitely in inactive status.

The package of proposals you have before
you represents a productive coll aboration between
applicants and OCD prior to filing and throughout the
heari ng process, regular consultation with the State
Land Office, good-faith negotiations with Oxy
prehearing, and three nonths of intense, in our view,
constructive negotiations with industry parties
post - heari ng.

Applicants appreciated the opportunity

to sit down with industry, and we believe we did our
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part to find common ground. Applicant's proposals
were jointly offered with OCD and are grounded in the
day-to-day regulation of oil and gas operations.
Over the last two years, applicants' team | earned a
| ot from OCD | egal and technical staff, and we have
adopted a nunmber of OCD s proposals.

The State Land O fice fully supports our
proposal s, and so does Oxy, with two exceptions.
And, as a result of negotiations, NMOGA and | PANM
agreed not to challenge all newly negoti at ed
provi si ons based on substantial evidence. It should
be noted that the parties' stipulation does not
prohi bit challenges to industry proposals based on
| ack of substantial evidence. |In that regard, NMOGA
and | PANM wi t ness testinony focused, you m ght
recall, on objections to applicants' proposals. But
there was exceedingly little testinony to support
al ternate proposals.

I n NMOGA and | PANM S cl osi ng docunents,
t hey now offer alternate proposals, many for the
first time. Many are backed up with no or little
evidence. |In considering industry's proposals, the
Comm ssi on should scrutinize themcarefully to
determine if there is substantial evidence in

support.
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Applicants' newly negotiated proposals
are highlighted in blue in Applicants' Exhibit 89,
whi ch was attached to our post-hearing brief.
Applicants' Exhibit 90 is a clean copy w thout
hi ghlighting. Applicants also filed a full set of
our direct and rebuttal exhibits and exhibits
I ntroduce a hearing so the Conm ssion can easily
| ocate them The Conmm ssion can downl oad the full
set of 90 exhibits in the shared WELC folder in the
ENVRD center stack platformthat we all can access in
this proceedi ng.

As is evident fromthe blue highlighted
provisions in Exhibit 89, the negotiations produced a
w de variety of changes big and small. The end
product represents nation-leading rules to prevent
orphan wells, rules OCD believes it can inplenent,
and changes that respond directly to industry
concerns.

The revisions nade post-hearing
represent a carefully crafted set of proposals that
are a result of give and take anong the parties.
Therefore, applicants and OCD requests that the

Comm ssi on adopt our final proposals as a whole.

As to the nerits, first |I'll address
i ndustry's argunment our proposals will result in
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waste. Second, |'Ill discuss our proposals for
provi di ng financial assurance in part 8. Industry
parties, once again, challenge the Conmm ssion's
authority to adopt some of those proposals. Lastly,
"1l discuss proposals in part 9 that protect agai nst
transfer of high-risk wells, and proposals in part 25
that require tinmely plugging of unproductive wells.

| ndustry argues applicants' proposals
run afoul of the Ol and Gas Act's goal of preventing
waste. NMOGA argues, quote, the legally perm ssible
amount of waste the OCCis allowed to permt under
Its rulemaking authority is zero. And OCC/ OCD by
statute nust be seeking to produce every nol ecul e of
energy possible fromeach well before P&A.

These hyperbolic clainm were underm ned
by industry's own witness. During cross-exam nation,
| PANM s expert, M. Ezzell, wal ked back his claim
that zero waste is allowed under the act. He
acknow edged that no operator produces a well to the
very |l ast hydrocarbon, that each operator can deci de
when to stop production based on their own econoni c
cal culus and | eave resources in the ground. Part of
that cal culus includes the cost of doi ng business,
whi ch i ncludes cost for bondi ng.

Section 70-2-14 of the Ol and Gas Act
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governs the Comm ssion's authority to establish
categories of financial assurance. The nost
fundamental rule of statutory construction is to | ook
first to the plain | anguage of a statute and give the
words their ordinary nmeaning. |If the |anguage is

cl ear and unanbi guous, the Conmm ssion nust give
effect to that |anguage and refrain fromfurther

I nterpretation.

The plain | anguage of 70-2-14 is clear
and unanbi guous. First, it authorizes the Commi ssion
to establish categories of financial assurance. The
act does not Ilimt the Conm ssion the type or nunber
of categories it may establish.

Second, 70-2-14 requires the FA
categories include, but are not limted to, three
specific categories. The three categories are not
excl usive. The Conm ssion may establish additional
categories. The three required categories are first,
a bl anket plugging financial assurance not to exceed
$250, 000. Note that the statute does not specify
whet her the bl anket bond cap applies to active,
| nactive, tenporary abandoned or expired tenporary
abandoned wells. The statute is silent as to the
type of wells subject to the cap.

The second category is a bl anket
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financi al assurance for tenporary abandoned wells
that is no | ess than $50,000. Note that the statute
does not require that the bl anket bond apply to al
wells in TA

The third category is a one-well
pl uggi ng financial assurance sufficient to reasonably
pay the cost of plugging the wells. And | m ght ask,
who pays the cost to plug the wells? That would be
OCD. Operators do not pay that cost. Note that the
statute does not specify the types of wells a
one-wel | FA applies to.

Finally, 70-2-14 requires a fourth
category of financial insurance. Wlls held in TA
nore than two years nust have a one-well FA. In
accordance with the plain | anguage of that secti on,
appl i cants proposed FA categories include all
requi red categories and establish new categories. W
detail the statutory basis for each of our FA
proposals in our post-hearing brief at pages 3
t hrough 4.

In short, applicants propose three new
categories of one-well financial insurance for the
hi ghest risk wells and operators. The G| and Gas
Act mandates that the one-well FA be, quote,

sufficient to reasonably pay the cost of the wells.
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Wth that mandate in m nd, applicants propose

$150, 000 for the one-well FA, a cost that

approxi mates the average cost for OCD to plug, which
is $163, 000. There's abundant evidence and record
substanti ating that anount.

Using OCD s average cost of plugging
necessarily incorporates all required statutory
factors, including well depth.

Appl i cants' new FA categories are first,
| ow- producing wells, which we formally call marginal
wells, which are wells producing | ess than 180 days
and |l ess than 1,000 BOE in 12 nonths. I n
negoti ations, we agreed with industry to allow for a
vari ance based on takeaway capacity. There's
evidence in the record for that. The vari ance
provision is carefully drafted based on OCD techni cal
staff experience.

| ndustry has offered other exceptions.
These exceptions could swallow the rule and are
supported with little, if any, evidence. Mbr eover,
I ndustry's slew of exceptions is likely to place a
substantial adm nistrator burden on OCD. The
Comm ssion should reject all other exceptions.

The second category is all active TA and

expired TA wells. These wells are not producing and
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are at the very highest risk.

The third category is directed at high
ri sk operators. QOperators with nore than 20 percent
of their wells in inactive TA or expired TA status.
Those operators nmust bond all their wells at $150, 000
each.

During negotiations, applicants and OCD
agreed to narrow the operator |evel FA to these
operators to exclude |ow producing wells and to
I ncrease the percentage as part of the package of
agreenents that included renoving the nunber of days
as a criterion for establishing presunption of
beneficial use wells. This category targets
operators who are at high risk of failing, and if
they did, the state would have to take on all their
wel | s.

Taken together, requiring the highest
risk wells and highest risk operators to bond cl ose
to the actual cost of plugging provides a strong
I ncentive for operators to do their own pluggi ng and
cl eanup.

| PANM ar gues that applicants' FA
proposal s puni sh good operators, but |IPANM offers no
proposals for OCD to distinguish good from bad

operators. Financial assurance is a cost of doing

Page 173

Veritext Lega Solutions
Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com



© 00 N oo o b~ W N P

N T T N N T e e e R R R N T e
o A W N P O © 0O N O 0o~ W N +—» O

OCC Hearing - May 13, 2026

busi ness, not puni shnent.

NMOGA and | PANM of fer alternate FA
proposals. | PANM proposes that one-well financi al
assurance for | ow producing wells and the operator
| evel FA be set, quote, in an anpunt reasonably
sufficient to plug the well covered by the financi al
assurance.

While this formulation mrrors the
statutory |l anguage, it would require OCD to nmake
I ndi vi dual determ nations for literally thousands of
wells, which is too adm nistratively burdensone. In
any event, there's no evidence in support for this
proposal .

NMOGA proposes one-well FA in the anount
of $75,000 or $25,000 plus $12 per foot. There's no
evidence 9in the record that either of these formnul as
represents an anmount reasonably sufficient to plug
the well, as required by the act. $75,000 is |ess
than half the average cost, and LFC found that the
average per foot cost to OCD in FY24 was $43.85, nore
than three tines the anmount proposed by NMOGA.

| PANM and NMOGA's proposals for one-wel
FA nust be rejected.

| ndustry | aunches a dizzying array of

convol uted | egal argunments why various FA proposals
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from applicants and OCD violate the statute. There
I's not enough tinme to address all of industry's
argunments, but I'Il address a few.

First, industry argues the $250, 000 cap
on bl anket bonds applies to all active wells. They
claim therefore, that applicants |ow producing well
category violates the statutory cap because those
wells are active wells. But the blanket bond cap is
conpletely silent as to whether it applies to active,
I nactive, TA or expired TA wells.

By rule, the Commi ssion has now limted
the cap to active wells, which it has the discretion
to do. But for the $250,000 bl anket bond cap to
apply to all active wells, and thereby restrict the
Comm ssion from enacting any other FA for active
wells, the statute would have to say so. It doesn't.

| ndustry woul d have the Comm ssion add
| anguage to the act shown by the slide before you.
The courts will not read | anguage into a statute
that's not there.

Second, NMOGA cl ai ns that the $250, 000
cap not only applies to all active wells w thout
exception, but sonmehow applies to wells in TA for
| ess than two years. Again, that's not what the act

says. The act says only the TA wells are subject to
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a bl anket bond with a floor of $50,000. It doesn't
say that wells in TA less than two years are subject
to a blanket bond with a floor of $50,000 and a
ceiling of $250,000. Again, |anguage would have to
be read into the statute, as is before you.

Third, Oxy and NMOGA put forth an
exceedi ngly strained argunent that a 2015 anendnment
to 70-2-14, that has since been repeal ed, should be
used to interpret the existing statute. They argued
that in 2015, the |l egislature anended 70-2-14 to
create a bl anket bond category, the bl anket bond
category for TA wells, but excepted that category
fromthe $250, 000 bl anket bond cap. NMOGA ar gues,
quote, in doing so, the |egislature expressly
excepted TA wells fromthe existing blanket bond cap,
which confirnms that the cap applied globally absent a
statutory carveout.

The problemwith their argunent is that
in 2018, the legislature repeal ed the exception
| anguage, as shown in the slide on the screen. It
shoul d go without saying that statutory |anguage that
has been repeal ed cannot be inported back into an
existing statute to aid in statutory interpretation.
In fact, the legislature's repeal of the exception

| anguage supports applicants' interpretation.
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In sum industry's assortnent of tangl ed
and internally inconsistent |egal argunments strain
credulity, and the Comm ssion should reject them
just as it rejected them previously when it denied
NMOGA and | PANM s notion to dism ss applicants' FA
proposal s based on sim |l ar argunents.

In part 9, applicants' proposed
provisions to better protect the state at the point
of operator registration and well transfer. Well
transfer in particular is a critical point in the
life of a well, as LFC has recogni zed. Low producing
wells are often transferred and sold down the val ue
chain to increasingly less well-capitalized operators
who are nore likely to walk away fromtheir
obligations and | eave the state to plug and
remedi at e.

Applicants, OCD and Oxy negoti at ed
revisions to part 9 prehearing, and the parties
further refined the | anguage during post-hearing
negoti ations. Applicants' proposals first target
hi gh-ri sk operators, operators of a history of
nonconpl i ance, and authorize OCD to deny operator
registration or well transfer on that basis. Denial
Is not required, it is discretionary.

Second, to guard agai nst
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under-capitalized transfers, applicants propose that
operators taking on new wells submt to OCD a

pl uggi ng and abandonnment plan that denonstrates that
t he operator has the financial wherewithal to take on
the new wells. Any prudent operator should be able
to neet this denonstration, a denonstration that adds
one nore | ayer of protection against wells being

or phaned.

NMOGA and | PANM cl ai m t hese proposal s
for outside OCD s authority. The Commi ssion rules
al ready authorize OCD to deny registration and wel |l
transfers based on nonconpliance. These additi onal
requirements fall squarely within OCC s existing
aut hority.

Applicants' third set of proposals in
part 25 help ensure tinely closure of wells with no
beneficial use. First, applicants propose to
establish a presunption of no beneficial use for
| ow- producing wells, a very original proposal that
originated with OCD based on staff's field
experience. The presunption, which is rebuttable,
applies to wells producing less than 90 BOE in 12
nonths. That's one quarter of a barrel per day.

LFC found that nost wells shut down at

two BOE per day. This new regulatory tool is
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desi gned to get ahead of the problem and require
operators to plug wells that have no provable
beneficial use before they becone inactive. In that
regard, another revision applicants made as a result
of negotiations is to renove the qualification that
beneficial use does not include wells used for
specul ative purposes. Industry objected to this
gual ification and, given strong showng to
denonstrate a well has present or future use proposed
by applicants, the qualification is not necessary.
NMOGA and | PANM of fer their own
definition of beneficial use that includes a host of
uses that are vague, such as regulatory conpliance
and infrastructure optim zation prograns, and are not
supported by substantial evidence.
Appl i cants' proposed definition on the
ot her hand is based on the existing definition of
i nactive wells that allows for a broad array of uses
and has withstood the test of tine. NMOGA and
| PANM s proposed definition should be rejected.
Second, applicants and OCD propose that
I nactive wells can be placed in TA only if the
operator can show future beneficial use. If a wel
has no future use, it should be plugged. Many states

require such a showing. The current rules do not
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requi re any showi ng of future use and can be easily
mani pul at ed.

Based on post-hearing negotiations,
applicants revised the proposals governing TA status
and offer three significant changes. First, we
propose allowi ng operators to denpbnstrate that an
active well has future beneficial use w thout placing
atimlimt when the well nust be reactivated. This
Is big.

Second, the scope of activity that can
denonstrate beneficial use is not limted, for
exanpl e, to enhanced recovery.

Third, the requirenment for a public
hearing after a well has been in TA for a period of
time is not mandatory but is required only if an
operator, OCD or a nenmber of the public requests a
heari ng.

Two public participation requirenents
are the only proposals where Oxy parts ways with
applicants and OCD. Unplugged wells can threaten
public health and the environnment. The public has an
i nterest in the decision whether an inactive well is
all owed to remain unplugged and should be allowed a
voi ce in that decision.

Comm ssi oners, thank you again for your

Page 180

Veritext Lega Solutions

Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com




© 00 N oo o b~ W N P

N T T N N T e e e R R R N T e
o A W N P O © 0O N O 0o~ W N +—» O

OCC Hearing - May 13, 2026

time and effort. We |leave you with no small task.
Applicants believe adoption of our proposals wll
effectively tackle the loomng crisis and protect the
state, our comunities, and the environnent. W
respectfully request that Conm ssion adopt
applicants' and OCD s proposals as a whol e.
CHAI R CHANG. Thank you very nuch.

Unl ess Commi ssi oners have questions, |

will nove on to OCD
MR. TREMAI NE: Thank you. May it please the

Chair and the Comm ssion. Jesse Trenmi ne again for
the O 1 Conservation Division

So first off, Ms. Fox did a great job of
wal ki ng through several sections. W concur and echo
the argunents and presentations that she made. [|I'm
going to wap this up in a different format here.

The process and goal of the post-hearing
negotiations was a truly substantial undertaking.
G ven the party positions, at an adversarial hearing,
t hree- week hearing, case posture, it was naturally a
very challenging room to start out with, as a
starting point.

We intentionally prol onged those
di scussi ons because all of the parties cane to the

table with nmeani ngful discussion. | want to thank
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the industry parties for the depth and scope of those
di scussions. |'mnot going to thank them for the
notion to reopen and the subsequent notions. But the
di scussion in the roomand the final proposal, |

t hink, was a very constructive and informative

di scussi on.

We knew going into that discussion that
It would not be possible for industry groups to drop
specific |l egal challenges. Cbviously, we disagree.
We' ve prevailed so far on those argunments at heari ng;
we mai ntain those sanme argunents.

But we and | believe the industry
parties engaged to find the nost effective and
agreeabl e proposal once we had nore substantive
I ndustry i nput and feedback, red |lines, proposals,
et cetera, rather than the opposition witness in the
hearing. So in an effort to limt the scope of
possi bl e appeal, to the benefit of all parties, we
entered into this truly substantial stipulation.
|'ve never seen anything |like that.

So during those discussions, the
Di vi sion recommended sonme changes, changes that were
based on the content of the hearing, the substanti al
evi dence and record at hearing. Sone of those

changes, one was referenced by Ms. Fox already, the

Page 182

Veritext Lega Solutions
Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com



© 00 N oo o b~ W N P

N T T N N T e e e R R R N T e
o A W N P O © 0O N O 0o~ W N +—» O

OCC Hearing - May 13, 2026

alteration to the criteria for the proposed
presunption of no beneficial use. |In a vacuum it
woul d, | expect, be considered negatively by the

i ndustry parties. But as part of the consideration
and feedback fromindustry, the party structured a
package of proposals where | think we can all agree
that relative to the original anmended petition, the
package is a preferable option.

We feel that this amended proposal gives
effects to the objectives of the various parties
stated in that discussion and of OCD, and they
mnimze the inpact on responsi bl e operators.

| will say that, from OCD s perspective,
there is substantial evidence to adopt the final
package proposal, or alternatively, the original
petition because the petitioner and OCD respectively
presented significant evidence in the form of data,
OCD experience, observations, et cetera, to support
both versions of those proposals.

However, | do, for the record, have to
reiterate that the industry parties at hearing did
not provide a record to support an alternative rule.

In terms of the other procedures, we
stand on the notion briefing, closing argunent,

written closing argunment, and earlier coments from
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today and won't bel abor any statutory interpretation
or HB 80 discussions at this tinme. But |I wll just
reflect for the record that we maintain the sane
arguments we've made and reserve those for the future
If there's a potential appeal.

So | see this as the Comm ssion has
really three options as we've presented it to you.
And door nunber 1 is to adopt |argely the package
proposal, the final proposal that the petitioners and
OCD are supporting. Door number 2, if for sone
reason you don't |ike the package proposal, there is
substantial evidence to support the original anended
proposal. And door nunber 3, of course, is whatever
you want, sonething else. | do not want you to adopt
door number 3. Please don't do that.

We think that the package proposal
represents a set of changes that, as | said, the
parties negotiated. |In order for those different
provi sions to work together in the nost cohesive and
coherent way possible, it took a very |ong and
challenging tine to get there. But | think that we
di d.

At a high level, and | think | said this
at the beginning of this hearing, and | want to

reiterate that, this is an inactive wells, well
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pl uggi ng, surface renedi ation, reclamati on,

et cetera, all of these things that we tal ked about,
the FA, is a nultifaceted problemthat requires a
mul tifaceted approach. Thus, all the debate about

t he inpact of HB 80, et cetera.

Qur goals in working on and supporting
this rul emaki ng were that operators should be chiefly
responsi ble for plugging their owmn wells; that the
rul es should be updated to enable OCD effectively
hol d responsi bl e parties accountable. Part of that
is to enable OCD to enforce agai nst appropriate and a
specific subset of wells and operators prior to the
point in tinme when the operator is conpletely
I nsol vent and gone, conpl ete abandonnent. That is,
again, back to this presunption of no beneficial use.

Anot her aspect of this is that financial
assurance needs to be, as we discussed in terns of
statutory interpretation, but phrased in another way,
meani ngful and effective to target. \Whether that is
t he unchanged bl anket bond anount for conpli ant
operators, whether it's single-well odds that fit
into one of the other categories, and regardl ess of
the specific enforcenent posture that the Division
woul d need to take, that financial assurance needs to

be meani ngfully connected and specifically tied to
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OCD' s plugging costs for those single wells.

Addi ti onal sections that | want to
hi ghl i ght are operator registration, well transfer,
and operator certification processes. These changes
are intended to allow OCD to reasonably track
responsi ble parties rather than parties transferring
wel | s not checking back in to update |eadership or
ownership interests, et cetera, and then a decade
down the line in enforcenent posture, OCD does not
have accurate information to track those operators.

Additionally, the tenporary abandonment
sections are intended to, again, avoid undue delay in
the responsi bl e plugging of wells that are
appropriate to plug. This is simlar intent to those
requi rements for the presunption of no benefici al
use, and the deletion of the inactive well exception
in 5.9, where operators can just carry a certain
number of inactive wells that escape conpliance under
t he rul es.

So the final proposal is intended to
target the worst offenders for enforcenent. It's
al so intended to require appropriate operator
planning. And thirdly, to insulate the state in the
event, the inevitable event, that some wells wll be

pl ugged by OCD and OCD has to seek financi al
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assurance and/ or indemification.

So the structure of those changes
i nvol ved, and | think Ms. Fox kind of provided sone
detail on this, but the structure of those changes in
the final proposal effectively noved nore of the nost
problematic wells out of other categories into the
presunption of beneficial use category, but they
noved wells, other wells, |ess concerning wells out
of the | ow producing well category, which is to the
benefit of operators and reduces the nunber of
singl e-wel | bonds required.

We believe, as | tal ked through these
priorities and objectives, that the final proposal,
one, conports with that statutory authority avail able
to the Division and the Conm ssion and that it
achi eves those legitimte purposes for enforcenent:
accountability, indemification, et cetera.

We ask that the Conmm ssion adopt the
final proposal. Thank you.

CHAI R CHANG. Thank you very much. No
gquesti ons.

Then I'Il turn to the State Land O fice.

MR. Bl ERNOFF: Thank you, M. Chair, Menbers
of the Comm ssion. Ari Biernoff on behalf of

Comm ssi oner of Public Lands Stephanie Garcia
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Ri chard, and the New Mexico State Land Office.

The comm ssioner and Land O fice
strongly support the proposed rul e anendnents.
Western Environnental Law Center's proposed rule
changes are changes that OCD and the State of
New Mexi co have been needing for a long tine. W are
grateful that Western Environnental Law Center
brought these proposed changes to the Conm ssion's
attention, and we're grateful to the G| Conservation
Di vi sion and other parties who constructively engaged
in the rul emaki ng process.

These rul e changes represent a cruci al
change in approach to financial assurance and ot her
aspects of regulating oil and gas operator-ship in
New Mexico by taking a conpliance-based and
ri sk- based approach both to anounts of financi al
assurance and al so to sonme of the other nechani cal
but crucial aspects of regulating operator-ship, like
wel | transfers.

Operators who are an outsized conpliance
problem require additional financial assurance.

Wells that are extrenely marginal are nmuch nore
likely to be abandoned in the sense of being left
behind, not in the sense of being properly plugged

and abandoned. Wells that are in extended periods of
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expi red or even approved tenporary abandonnent, and
certainly wells that are inactive, are nmuch nore

| i kely to beconme orphaned and, as a result,
reasonably require higher financial assurance and
addi tional safeguards to nake sure that the ultimte
pl uggi ng of those wells and renedi ati on and

recl amati on associated with those well sites doesn't
fall on the public, but instead is internalized to

t he responsi bl e conpani es.

There's several other features of the
rul e anmendnents that we believe will provide nuch
needed regul atory tools to OCD and wll inprove the
| andscape that all of us are working in, in several
significant ways. So one is, as WELC and OCD have
noted, limtations on well transfers when wells or
other facilities are out of conpliance. That seens
| i ke common sense, but it's actually groundbreaking
because the current regulatory framework doesn't
refl ect any kind of cognizance on those issues and
really needs to.

There's other features of the rule
amendnents that will also be extrenely neani ngful,
not just, | hope, to OCD, but also to the State Land
Ofice as a | andowner. W are on the front |ines of

problens that this set of rule changes is intended to
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address. We deal with the | egacy contam nati on and
| egacy inactive wells that irresponsi bl e conpanies
have saddl ed us with every single pay. And these
changes, including the requirenment that there be
reasonabl e di scl osure about operators, other
conpliance issues through other conpanies that they
own, through other entities, the fact that operators
may have had bond cl ai mns made against them that al
seens pretty straightforward and should be. But,
again, it took this rule proposal to actually
perspectively put that into | aw.

And we think these are all changes that
are long overdue. And for those reasons, would urge
the Comm ssion to vote to adopt and promul gate the
version of rule amendnments that was submtted by the
petitioner through its joint stipulation.

Thank you.

CHAI R CHANG. Thank you very nuch. Any
guestions fromthe conmm ssioner? No questions?

We'll nmove on to Oxy.

MR. RANKIN: Thank you very nmuch,
Comm ssioners. W appreciate the opportunity to
provi de our perspective here in closing.

Thi s rul emaki ng addresses i nportant,

| egitimate regul atory goals, ensuring that that
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operators mai ntain adequate financial assurance for
wel | pluggi ng and abandonnment, protecting

New Mexi co's environnment and natural resources, and
preventing the proliferation of orphaned wells.

Oxy shares these goals and is actively
participating in this proceeding in good faith,

I ncl udi ng engaging in the nonths' |ong pre- and
post - heari ng negotiations that produced the joint
stipulation that you have all heard about today and
has been filed with the Comm ssion that reflects
substantial conmon ground anong the parti es.

As a result of those nonths' |ong
negoti ations, the parties have reached substanti al,
but tenuous agreenment/acceptance over numerous
nodi fications to the petitioners' proposed rul emaki ng
presented to the Comm ssion over the 15-day hearing.
Oxy appreciates the work fromthe parties that we've
all undertaken to engage with each other to devel op
t he associated rule | anguage that, in our view, is
superior to what was initially presented.

But di sagreenents remain, at |least as to
the legal issues, and that is over particularly what
| egal authority the Conm ssion actually has.

Oxy respectfully submts that there are

several key provisions in the petitioners' proposed
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rule that exceed the Conm ssion's statutory
authority, and they conflict with the express
provi si ons under the financial assurance gap in the
statute, Section 70-2-14.

Now, as we said, alluded to the
alternative, if you disagree with our | egal
argunments, Oxy urges the Comm ssion to adopt the
negoti ated | anguage that petitioners have proposed in
their final exhibits, particularly the core package
of negoti ated provisions.

And, with the one exception that we ask
t hat you adopt, Oxy's redline nodifications
addr essi ng proposed hearing and notice provisions and
t he regul ati on governing the tenporary abandonnent
procedures in 19.15.25.13C(2). 1'll touch on that
briefly.

But first, as to the legal issues, under
the statute, there are three categories of financial
assurance, and the statute establishes applicable
statutory caps and restrictions that govern themall.

Petitioners propose to create two new
categories for financial assurance that woul d address
| ow- producing wells and a portfolio-operated category
that would circunvent the statutory cap on bl anket

bonding that's been set by the legislature. That's
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where the problemlies.

Because the Conmm ssion cannot adopt
regul ations that exceed the statutory authority, the
Comm ssi on nmust reject those categories or make them
subject to the statutory bondi ng cap.

Here, OCC s authority to inpose
financial assurance is conpletely dependent on the
| anguage under Section 70-2-14. That authority is
not unlimted. It's constrained. And, as we know
fromstatute and case law, the OCC is a creature of
statute. It's expressly defined and limted in power
by the laws creating it. It may not create a
regul ation that exceeds its statutory authority.

Here, under the statute, which caps
financial assurance for all categories other than
tenporary abandoned wells, through a bl anket bond at
$250, 000, that's a ceiling that was deliberately set
by the | egislature that cannot be rai sed except by
further legislative action.

So what does the rule do to violate
that? Well, these two additional categories we
t al ked about, the | ow producing well, would renove
active wells fromthat bond cap and instead require
$150, 000 one-wel | financial assurance for each

| ow- producing well. Operators with 10 | ow produci ng
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wells, for exanple, would need $1.5 nmillion in
financi al assurance, which is six tines above the
current bl anket bond cap.

The other category is the operator
portfolio category. That would require operators
with 20 percent or nore of their wells in an active
t enporary abandoned status to obtain $150, 000 per
wel | financial assurance for every well registered to
that operator. Again, for exanple, an operator wth
100 wells that nmeet the 20 percent threshold would
need $15 mllion in financial assurance, which is 60
times the current bl anket bond cap.

| argue, the |egislature has not
aut hori zed the Conmm ssion to prohibit operators from
el ecting the bl anket bond option. There's nothing in
the statute that prevents operators fromelecting to
go under the bl anket bond.

And unli ke the 2015 amendnent, that Ms.
Fox referenced, that specifically authorized the TA,
or tenporary abandonnent, status wells to exceed the
statutory cap. No such authorization exists for
| ow- producing wells or operators neeting a portfolio
threshold. The legislative history of this provision
makes clear that the statutory bl anket bond applies

to all financial assurance categories, including any
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new cat egori es adopted by the Comm ssion other than
tenporary abandoned wel | s.

So ook at the statute as it existed in
2014. |1've highlighted the key provision. The Q|
Conservation Division shall establish categories of
financial assurance after notice and hearing. Such
categories shall include a blanket plugging financial
assurance in an amount not to exceed $50, 000 and
one-wel | plugging financial assurance in anounts
determ ned sufficient reasonably to pay the cost of
pl uggi ng the wells covered by the financi al
assurance.

So at the tine, there were, essentially,
|"mgoing to say two categories. There was anot her
TA category down there, but there were essentially
two categories. And the bl anket bond covered all
wells. It didn't specify because it covered al
wel | s.

In 2015, the statute was anended. And
in the green highlighting there is the | anguage that
was added, and the red is what was taken out.
They' ve added cl ear | anguage that excepted fromthe
general mandate for plugging of $50,000 the TAs. So
they made clear that TA wells were no | onger subject

to the blanket bond. Instead they created a floor
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for TA wells, which nakes clear that the intent of
the | egislature was to have a bl anket bond that was
avai l able fromall wells. And here, they had to
except the TA wells fromthat standard provision.

That | anguage held until 2018, when the
statute was anended again to increase the statutory
limt for the blanket bond to $250,000. So as you
can see, that was the principle change. That did
excl ude the "except for."

The petitioners have argued that that
was a substantial change, that the "except for" neans
that it's no | onger an exception, that it's sinply
just a category; that the blanket bond inposed by
statute of $250,000 is no longer -- it's sinmply just
a category, that the Conmm ssion is authorized, by
rule, to issue new categories that are no | onger
governed by or limted by that blanket bond cap.

But if that were the case, if that were
truly the case, then that would render the $250, 000
bl anket bond cap conpl etely neani ngl ess and
superfl uous, because the Comm ssion could sinply
create new categories or anmend its rules to expressly
provi de that any existing category is no |onger
subj ect to that blanket bond, which is not the intent

of the |egislature.
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The Petitioners' Exhibit 4 references
the legislative finance commttee's reports, policy
spotlight on orphaned wells. They highlighted in
their exhibits some of the key findings fromthe
| egi slative finance commttee, including the key
finding that |'ve underlined in page 32 that nakes
clear that the LFC believed that while many of the
changes that this body is currently considering would
| i kely be substantial benefit, they also identified
that, well, the Comm ssion is nevertheless |imted by
statute.

So any of the rule anmendnents proposed
here, because they're limted, are likely sinply
going to replicate its existing problens. Which
means that the LFC goes to why the LFC was
recomendi ng, first, that the legislature has to
amend Section 70-2-14 to allow for increased
financi al assurance.

The petitioners' position is sinply that
the LFC is wong, that that's not the way the statute
should be read. Qur viewis that it's actually
correct, that the statute nust be anended first
before any rules can be changed.

In the alternative, in the event that

the Comm ssion rejects our |egal argunents, we
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believe that the rules as nodified and negoti ated by
the parties should be adopted by the Comm ssi on.

Subject to Oxy's legal argunments, Oxy
urges the Conm ssion to adopt the negoti ated package,
w th one exception. The Conmm ssion should adopt Oxy
nodi fications to the tenporary abandonnment, hearing
and public notice requirenent, as attached in
Exhibit Dto Oxy's closing argunent.

The parties negotiated a revised TA
provi sion that |ays out a great process. W think
it's appropriate. It gives the right protections.
And we think it should be adopted.

The only area of disagreenent is whether
the rules should require operators to provide public
notice to a newspaper for applications for five-year
ext ensi ons under the proposed rule and all ow any
I nterested person to request and participate in the
hearing. And our viewis that those two proposals
shoul d be rejected.

Requi ring public notice for
adm ni strative applications is an unusual burden
under the Division's existing rules. There are only
five instances where it's offered. 1In fact, one of
themthat |'ve |listed here in our papers is in the

case of a hearing. So really only four instances
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where public notice through a newspaper is required.
And those are extraordi nary circunstances, where
you' ve got open pits and cl osed-| oop systens where
operators are seeking narrow exceptions regarding
set backs from wat erways and occupi ed bui | di ngs;
applications for injection permts or enhanced well
recovery permts under the Safe Drinking Water Act;
noti ce of abatenent plans to address water

contam nation in the Commssion's role as a
constituent agency of the Water Quality Control Act;
and then also applications to permt surface waste
energency facilities. So those are the only

I nst ances where general public notice is required
under the rules. W don't believe that the extension
for a five-year TA falls into that category.

Under the prosed rule, no party is
entitled to notice, direct notice, so constructive
notice is not an issue as it is in the case of
heari ngs, where sonetines notice is required in a
newspaper because the individual cannot be | ocated.
That's not an issue here because no party is required
or entitled to notice.

And five-year extensions of TAs also do
not inplicate Safe Drinking Water Act requirenents

nor does it rise to a conparable hazard | evel
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I nherent in any other types of applications that
require public notice. So the OCC should reject this
proposal .

The rul e does provide for notice on the
Division's website, so folks who are tracking these
sorts of applications can easily identify when
they're up for five-year extensions.

The second i ssue we ask the Comm ssion
to reject and adopt instead Oxy's proposal is the
proposal to allow any interested person to
participate in a hearing for these five-year
extensions to request or participate in a hearing.
This woul d be an unprecedented | oosening of the |egal
limts governing public status in the Division's
hearings that should be rejected.

Under the OCD s existing rules, only a
person with standi ng can request a hearing. Only a
person entitled to notice or who has | egal standing
may be a party to a hearing. No other OCD procedure
allows any interested person to request and
participate in an OCD hearing. |In our view, it
serves no technical purpose that will further the
rules of the Ol and Gas Act, but it wll instead
I ncrease the adm nistrative burden on the Division

and its public hearing docunent, which are already
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regul arly beyond capacity every nonth, requiring
normal course applications for conpul sory pooling and
the like to be extended, pushed out nonths and

nont hs, which often inpact, potentially inpacts, in
my case it has several tines, potential |ease

expi ration deadli nes.

So at nost, in our view, any interested
person should be limted to submtting comments for
consideration by the director, simlar to what is
provided for in the pit rule. And under that rule,
fol ks who have concerns can sinply provide comrents
to the Division director, who can then take theminto
consideration. But in our view, there's no basis to
all ow any interested person to participate or request
a heari ng.

To wap this up, Oxy shares the
Comm ssion's commtnment to ensuring that operators
mai nt ai n adequate financial assurance for well
pl uggi ng and abandonnment, that inactive wells are
properly managed, and that New Mexico's oil and gas
resources are devel oped responsi bly.

Petitioners' proposed revisions, however
wel | -intenti oned, exceed the Conm ssion's authority
under O | and Gas Act. The Conm ssion nmust reject

t hose new financial assurance categories to the
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extent they woul d exceed the bl anket financi al
assurance cap, or nmake the new rules subject to that
bl anket bond cap.

In the alternative, we ask that the
Conm ssi on adopt the negotiated | anguage by the
petitioners with Oxy's redline submttal for the
noti ce and hearing provisions under the TA proposed
rul e.

| appreciate your time. Thank you very
much for your consideration.

CHAI R CHANG. Thank you very nuch.

I will turn to NMOGA.

MR. SUAZO. Thank you Chai rman Chang,
Comm ssi oners. Good afternoon. M guel Suazo with
Beatty and Wbzni ak, providing the closing sunmati on
on behalf of the New Mexico Ol and Gas Associ ation

l"d like to first start by thanking the
Commi ssion for the additional time to confer with the
parties. | think there were sonme neani ngf ul
di scussions and | think that we were able to identify
a lot nore commonality and at |east cone to a better
under st andi ng of where we sit with respect to our
perspectives on these rules as part and parcel of
t hat process.

We'd like to thank the parties for their
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commtnment to working with us. And we can certainly
say affirmatively that where the rules are is a
better place than where they started.

That does not nmean that those rules are
perfect. These are inperfect rules and put together
t hrough an i nperfect process, but that's the way it
goes. And the Conm ssion has before it now the hard
job of finalizing those rules for those of us who are
going to be dealing with them goi ng forward.

So the threshold question here are what
t he boundaries of the statute are. And Chairman
Chang franmed this at the outset of the rul emaking,

t he Comm ssion nust deci de what the boundaries of the
statute are, and that should be the organi zing

princi ple of deliberations. Under 19.15.3.13C, the
Comm ssi on may adopt proposed rules, reject them or
adopt themin part. But whatever the Commi ssion
does, it nust give reasons.

Now, NMOGA's position is direct.
Several of the proposed provisions nust be rejected
or materially revised because they exceed the
boundaries of the G| and Gas Act. Substanti al
evi dence cannot create statutory authority.

Now, the standard of review here is

f ound under the 70-2-12C in Rule 1-075. A Conm ssion
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rule is vulnerable on appeal if is arbitrary,
capricious, an abuse of discretion, unsupported by
substanti al evidence on the record, or if it is

ot herwi se not in accordance with |aw.

The rel evant question for NMOGA's
primary objection is not whether the record contains
evi dence of a orphan well problem [It's whether
these particular rules are within the scope of the
authority the | egislature has granted.

CHAI R CHANG | apol ogi ze, we're having
technical difficulties. Gve us a second up here,
our nmonitors are having difficulties.

MR. SUAZO. All right. So we put sone |egal
authorities in our briefing. The Gonzal es case and
Mar bob that make the point, | think, rather sinply
t hat an agency cannot adopt a regulation that exceeds
its statutory authority, and a failure to consider an
i nportant aspect of the problemis independently
arbitrary and capri ci ous.

Now, there was a stipulation entered
into by the parties, and that stipulation was
limted. You know, before turning to the nerits, I1'd
li ke to make clear NMOGA's reservation of rights.

The joint stipulation was |imted. NMOGA agreed not

to chall enge certain negotiated provisions on
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subst anti al evidence grounds. NMOGA preserved every
| egal authority objection otherwise. And those
preserved objections include arbitrary and
capricious, ignoring an inportant aspect of the
problem 1|acking a rational connection between the
facts and the choice made, statutory authority, ultra
vires acts, conflict with the enabling statute,
limted statutory purpose, including the prohibition
on unlawfully pronoting waste, due process takings,
and ot her constitutional concerns, and the
prohi bition agai nst puni shing past conduct or
opposi ng retroactive rul es.

And under the State Rules Act, no rule
Is valid or enforceable if it conflicts with the
statute. The conflict between a rule and a statute
Is resolved in favor of the statute. So the
Comm ssi on should not treat the stipulation as an
agreenment and an indication that these provisions are
actually | awful.

We' ve said throughout that we feel this
Is the right goal, but the wong tool. NMOGA
acknow edges that New Mexi co has an orphan wel
probl em caused by | egacy wells, and that should be
plainly stated. But WELC and OCD has asserted in

their closings that these proposed rules will prevent
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orphan wells, and there's no evidence of that in the
record on that point. | think that we've identified
t he probl em operators, and the problem operators are
not the ones that are going to be subject to these
rul es.

The proper legislative fix was HB 80,
which reforns the G| and Gas reclamation fund, and
by NMOGA's cal culation, HB 80 will plug roughly five
times the wells that these proposed rules will ever
pl ug, even assum ng every operator conplied.

And we think that OCD has al ready
conceded I T does not believe 100 percent of operators
will conply, presumably either because of failures,
to tinmely submt production reports, or because they
will not be able to. And these points were fully
argued and preserved in NMOGA's and | PANM s notion to
dism ss, the reply, and the exceptions.

So the real question before the
Comm ssion is whether it can solve the existing
orphan well problem by adopting rules that the
| egi sl ature has not authorized.

Next slide. Now, in this slide, this
cites to the LFC s recomendation to amend 70-2-14 to
aut hori ze new financial assurance categories for

| ow- producing wells and asset retirenment obligations
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based on transfer restrictions, and confirnms that
such aut horization does not currently exist.

The LFC identified statutory gaps and
recommended | egi sl ati ve anendnents for several of the
very provisions before the Conm ssion today. The LFC
specifically recommended anending the statute to
aut hori ze new financial categories for |ow producing
wells and to authorize ARO based transfer
restrictions by recommendi ng the anmendnent that LFC
confirmthat such authorization does not currently
exi st.

VWELC and OCD rely on the LFC report, and
that same report confirnms what NMOGA has been sayi ng
t hroughout this proceeding. The right tool for these
specific proposals is statutory change not agency
rul emaki ng. Where the Ol and Gas Act w thhol ds
authority, the remedy nust conme fromthe | egislature
itself.

Wth these threshold points in mnd, |
want to turn to NMOGA's final positions on the
revi sed proposed rules, starting with the operational
pi cture, before wal king through each ultra vires
concern.

Now, before turning to the statutory

anal ysi s, the Comm ssion should appreciate the scale
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of what is being proposed. WELC proposes a

437 percent increase in total financial assurance
requi renments, and an 882 percent increase in

singl e-well bonding, from$118.4 mllion to $636. 6
mllion. And under the joint stipulation, those
nunmbers are subject to CPl adjustnents starting in
2032.

Al of this conmes while the proposa
limts the avail able sureties to those certified by
the U S. Treasury and listed on circular 570, even
t hough nore than 70 percent of operators rely on
surety bonds, per OCD s Exhibit 29.

There is al so an open question whet her
pl uggi ng i nsurance has been approved by the Secretary
of Insurance, as expressly required by the G 1 and
Gas Act, which would | eave only cash bonds and
|l etters of credit.

This proposal also fails to acknow edge
OCD s existing discretion to waive pluggi ng assurance
requi renments for good cause, or where plugging is
ongoi ng or pl anned.

NMOGA' s response is to counter with
wor kabl e proposals, while preserving statutory
authority, which I'Il wal k through next.

So, let's take these in turn. Current
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singl e-wel |l bonding under the existing regine is
$25, 000 base, plus $2 per foot of vertical depth,
applied to all well types. The proposed rules

i ncrease that to $150,000 for every individually
secured well, regardl ess of type.

Current active well blanket bonding
scal es are 50,000 for one to ten wells, 75,000 for 11
to 50, 125,000 for 50 to 100, and 250,000 of the cap
for 100 or nore. The proposed rules raise that to
$250, 000 for any nunber of active wells, but at the
sane tinme prohibit blanket bonding and require
single-well bonding for newly created well types,
defined by the proposed rul es.

These new wel |l types, | ow producing
wells, and all wells in a high-risk portfolio, are
still active wells protected under the G| and Gas
Act. And for tenporarily abandoned wells, the
current bonding for pending TA and TA plus two-year
scal es from 150,000 for one to five wells, up to
1 mllion for 25 or nore.

The proposed rul es expand the scope of
TA bonding to all TA, pending, approved, expired, and
i nactive wells. They elimnate this bl anket bond
option entirely by requiring 150,000 for every well

that's secured.
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Now, on operator-ship WELC created a
sweepi ng new operator certification that would inpose
a registration and at every transfer. NMOGA
negoti ated that down and accepted certain pieces for
substanti al evidence purposes. What NMOGA di d agree
to was a limted post-hearing addition, a five-year
| ookback, | think WELC s proposed nore than that,
consistent with the existing burdensone operator
di sclosure requirenent at registration. OCD did not
i ndi cat e opposition because it is consistent with the
exi sting regine.

Now, what NMOGA can't accept is
expandi ng that existing registration disclosure of 25
percent or nore | eadership or ownership in a
nonconpliant entity over the past five years to
apply. First, to every change of operator, which can
occur many tinmes over the life of a single well, and
second, to require annual recertification by every
operator every year, when the | eadership only needs
to be identified annually under the current rule that
I s sought to be anended.

Now, on conpliance criteria under
proposed part 9, operator transfers and, therefore,
well transfers, are limted by reference to parts 25

and 27, the disclosure reginme then uses 19.15.539A
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criteria to define a conpliant entity. NMOGA can't
accept elimnating the existing P&A al |l owances under
anmended 19.15.5.9A(4), which currently authorizes a
smal | nunber of wells to be our of conpliance with
P&A tim ng, to account for ordinary nmaintenance and
operational realities, |ike changing operational

st at us.

NMOGA al so cannot accept the addition of
a new conpliance requirenment under the proposed
19. 15.5. 9A(5), which would require part 27 venting
and flaring conpliance by cross-reference.

And just as inportantly, NMOGA cannot
accept requiring part 29 release and part 30
remedi ati on conpliance by cross-reference for the
transfer of assets, wells and facilities under part
9, when this rulemaking is limted to parts 2, 5, 8,
9 and 25.

So, with this operational picture in
mnd, | want to wal k the Comm ssion through the
specific statutory authority deficiencies, starting
with the controlling FA statute itself.

Section 70-2-14A is the controlling
statute for plugging financial assurance. It
identifies the categories, the cap, the TA specific

structure, and the standard for one-well financi al
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assurance, and that is all it does.

There are three categories, the $250, 000
bl anket pluggi ng FA cap, the greater than $50, 000
bl anket plugging FA floor for TA wells, and the
reasonabl e plugging cost for one-well FA, which
requires an individualized well inquiry. The
Comm ssion nust start and end with this statute.

That brings us to M. Rankin's rainbow.
| didn't have visions of inposing M. Rankin's head
on Levar Burton's body, but | did reconsider it.

This is the slide that I would encourage
t he Comm ssion to keep in front of it during
deli berations. NMOGA is not asking the Conm ssion to
i nsert a comma. NMOGA is asking the Conmm ssion to
recogni ze and give effect to the comm that's there,
and that's the comma that the |egislature placed.

The penultimte comma in Section
70-2-14A confirms the categories are separate and
non-overl apping. They are not unlimted |ayers that
can be stacked to circunvent the cap. And as further
proof, OCD' s own practice confirms it. Double
bondi ng one well under mnmultiple categories is not
al | owed.

M. Rankin touched on the |legislative

history, and | think that's critical to keep in m nd,
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because that history reinforces the point. In 1977,
the |l egislature created the basic FA structure. In
2015, the legislature added specific TA bonding
authority. 1In 2018, the legislature raised the
active well blanket cap to $250, 000.

Now, this pattern matters, because each
time the legislature intended to create a new bondi ng
category or to raise the cap, it acted directly. And
no amendnment since 2018 aut horizes | ow produci ng wel |
financial assurance, high-risk portfolio financial
assurance, or operator-risk financial assurance.

Moving to the next slide, covering the
$250, 000 bl anket cap. Applicants and the OCD have
said that the act does not expressly require al
active wells to remain under the blanket cap. But if
t he Comm ssion can define any subset of active wells
and nove theminto one-well FA, the $250,000 cap
becomes neani ngl ess. And New Mexi co | aw does not
permt a statutory interpretation that renders
del i berate statutory | anguage superfl uous.

So the first specific application,
| ow- produci ng well financial assurance, the joint
stipul ation renanes margi nal wells as | ow produci ng
wells. But the |egal issue here did not change.

Low- producing wells are fundanentally still active
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wel | s.

The proposed 19.15.8.9D i nposes both
$150, 000 in one-well FA for each | ow producing well.
And that creates a new active well financial
assurance category not authorized under Section
70-2-14A of the G| and Gas Act.

Nothing in the G| and Gas Act
aut hori zes the Conmm ssion to consider output |evels
in setting financial assurance, not even as one of
the individualized well factors for single-well
bonds.

The second specific application, the
hi gh-risk portfolio category under proposed
19.15.8.9E creates a high-risk portfolio category
triggered when 20 percent or nore of an operator's
wells are inactive or in TA status. It then inposes
one-wel | financial assurance across the entire
portfolio, including wells that remain active or that
woul d otherwi se be eligible for blanket bondi ng.

This is not an individualized plugging
cost requirenment. It is a portfolio-Ilevel bonding
category that the statute does not authorize and that
exceeds the active well bonding cap. It is also
contrary to the plugging FA itself, which secures

pl uggi ng and abandonnment of a specific well. \Wether
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a single-well bond is required should not vary based
on the nunber of | ow producing or inactive wells also
desi gnated by the operator.

So both of these new categori es,
| ow- produci ng while FA and high-risk portfolio FA,
are contrary to plugging FA itself, which secures
pl uggi ng and abandonnment. Plugging FA is only
cancel abl e when the well is plugged to the Division's
sati sfaction or replaced with other financi al
assurance. The nunber of | ow produci ng or inactive
wel | s designated to an operator and operator's
overall production rate should be irrelevant to the
pl uggi ng financial assurance inquiry.

And there is also a surety narket
reality the Comm ssion cannot disregard. Even if
sureties could neet the proposed increases, the
surety market would |ikely decline participation due
to hei ghtened regul atory burden, increased bondi ng
| evel s, and underwriting and uncertainty tied to the
new | ow- produci ng well and high-risk portfolio
classifications.

So, applicants and OCD say this is not a
bl anket bond because they call it a single instrunent
i nstead. The Comm ssion should | ook at function, not

| abel. | f one instrunment secures nultiple wells and
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produces aggregate obligations far above $250, 000, it
functions as aggregate nmulti-well financial
assurance. These are still active wells being
unlawful ly prohibited fromthe $250, 000 bl anket bond
that the Ol and Gas Act's statutorily guarantees.
The statute |limts substance, not |abels.

Section 70-2-14A specifically sets a
$50, 000 floor for blanket FA, but only for wells held
in TA status for nore than two years. And that
trigger matters. It is the precise point at which
the | egislature authorized hei ghtened TA fi nanci al
assurance. The proposed 19.15.8.9F elim nates that
trigger by expanding the scope and subjecting al
pendi ng, approved and expired TA wells to hei ghtened
one-wel |l FA, regardless of duration. That prohibits
operators fromusing their active well blanket bond
to cover approved TA wells in the first two years.

So here, the legislature drew the |ine.
The Comm ssion and Division should honor it. Even if
t he Conm ssion believed it had authority to create
these two ultra vires categories, which violate the
| egi slature's express limts, the $150, 000 anount
fails independently.

Section 70-2-14A requires financi al

assurance sufficient to reasonably pay the cost of
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pl uggi ng the specific well covered. It requires
consi deration of that specific well's depth, length
of tinme since production, and cost of plugging
simlar wells. A flat $150, 000 anmpunt for all wells
regardl ess of statutory factors or any other rel evant
factors is the opposite of an individualized inquiry.

Now we touched on HB 80, so | won't
bel abor that in closing, but just to close with
NMOGA' s position, HB 80 does not elimnate financial
assurance, and NMOGA is not arguing that it does.
But HB 80 does mmtter because the |egislature chose a
fiscal mechani smfor public orphan well liability.
The Comm ssion nust apply current |aw, which HB 80
currently is. It cannot disregard HB 80 because a
future legislature mght change it. It is the |aw
now when this rul emaki ng i s pending.

HB 80 undercuts the prem se that the
Conmmi ssi on nust stretch Section 70-2-14A to solve a
funding gap. And as a practical matter, one-well FA
amounts need to be recalibrated using post HB 80
dat a.

Now, on asset retirement based transfer
review and denial, Section 70-2-6 limts OCD s
authority to matters arising as a result of oil and

gas operations. Property acquisition is not an
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operation. Operator transfer relates to who may
conduct operations. The rule should not becone an
ARO- based transaction veto type of reginme. And as
noted earlier, the LFC confirns there is currently no
authority for ARO based review and transfer
restrictions. That is the sane body the applicants
rely on.

The proposed rules effectively create a
pre-approval requirenment to prior acquisitions. The
| anguage is inmproved under the joint stipulation, to
be sure, by referring to the specific change of
operator provisions in 19.15.9.9. But the Conm ssion
should ensure in its deliberations that the final
rul e does not reach property acquisitions, asset
sal es, or non-operating interests.

Plugging liability secured by FA arises
when a well is drilled or when a party assunes
operations, not fromthe property transaction itself,
| i ke an acquisition. And pre-approval requirenents
can create liability before a well is even spud. So
any final version of the Comm ssion's order on the
sanme shoul d make clear nothing in 19.15. 8. 9A
aut horizes OCD to di sapprove, delay or condition the
acquisition, sale or transfer of property and

property interests.
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Moving on to retroactivity, the
New Mexico treats a rule as retroactive when it
attaches new | egal consequences to past conduct. The
Ol and Gas Act contains no express authorization for
retroactive rulemaking. W reference the Marker case
for the presunption of beneficial use, which applies
| medi ately to operators who are not substantially
out of conpliance with production reporting, P&A and
change of operator requirenments under 19.15.25.9E for
the first year of inplenentation, which neans that
the Division will use pre-rule production, financial
assurance, and P&A history as the operative predicate
for the new pl uggi ng consequences.

And the issue is presented not only by
the presunption applying to so-called bad actors in
the first year, but also by the | ow producing well FA
requirements for transfers, which was del ayed to 2029
under WELC s final proposals, the way other
| ow- produci ng well requirenments work.

Now, returning to the conpliance
criteria froma statutory authority perspective
proposed under 19.15.5.9A, that does nore than define
conpliance. In fact, it renoves all existing
al l owances for a small nunber of wells out of

conpliance with P&A requirenments under subsection
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A(4). It adds part 27, vent and flaring conpliance,
under a new A(5). It then extends that conpliance
framework to FA rel ease and operator transfer
determ nati on under 19.15.8.12 and 19.15.9.9. And
the new facility well and asset transfer provision
references rel eases renedi ati on under parts 29 and
30.

This is, you know, conplex, just to
describe it, to read what it does. But this is not a
m nor cleanup. It changes the consequences attached
to conpliance status. And, as a paradoxical result,
It actually pronptes waste, contrary to the G| and
Gas Act's mandat e.

Now, on waste and correlative rights,
the act requires the Comm ssion to prevent waste and
protect correlative rights. It does not authorize
rules that predictably create avoi dable waste. Rules
that force premature pluggi ng, abandonnent of viable
resources, or distress transfers cause underground
waste, surface waste, and correlative rights harm
And violating correlative rights itself can cause or
I ncrease premature plugging resulting in further
wast e.

And to be clear here, NMOGA is not

argui ng that every nol ecul e nust be produced
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regardl ess of economcs. NMOGA' s argunent is that
t he Comm ssion cannot adopt rules that affirmatively
and, inportantly here, predictably cause avoi dabl e
waste. |'ll leave it to IPANMto discuss the waste
and correlative rights argunents in further detail

So, on our l|ast slide, which sunmari zes
the action that NMOGA asks the Conm ssion to take on
each provision under review on 2.7L(6), to reject or
affirmatively use the LFC s recommendati on 750 BCE
per year, but not use the definition to trigger
unaut hori zed FA.

On 8.9D, to reject | ow producing well
one-well FA as ultra vires and a violation of the
$250, 000 bl anket bond cap.

On 15.8.9E, to reject high-risk
portfolio, one-well FA as ultra vires and a violation
of the cap.

On 15.8.9F, to retain the two-year TA
t hreshol d consistent with Section 70-2-14A, and
rej ect the expanded scope of hei ghtened FA.

On 15.8.9C through F, to reject the flat
$150, 000 anmobunt or recalibrate it to the statutory
factors using post HB 80 data.

On 15.8.9A and 15.9.9, we ask that the

Comm ssion clarify that the pre-approval |anguage
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does not create or function as a property transfer
aut hority.

And on the conpliance criteria we ask
t hat the Conmm ssion avoi d overbroad gatekeepi ng that
pulls in parts 27, 29 and 30, which we believe
unl awful Iy causes waste.

And on 19.15.25.9 and 15.8.9D, we ask
t hat the Conm ssion reject or delay the presunption
of non-beneficial use and the | ow producing well FA
to avoid retroactivity, pronotion of waste, and due
process issues.

NMOGA asks the Comm ssion to adopt what
the Ol and Gas Act allows, to reject what it does
not, and to |l eave the rest to the legislature.

|"d I'ike to thank the Comm ssion for
their time in this |l engthy proceeding, for their
patience with the parties throughout. NMOGA
certainly appreciates your consideration. And |I'm
happy to answer any questions.

CHAI R CHANG: Thank you.
| "' m not seeing any questions, so | PANM
MR. CLOUTI ER: Thank you, Chair Chang,
Comm ssi oner Bl oom and Conmm ssi oner Anpomah. Thank
you for your time. W appreciate all of the

courtesies that you, the hearing officer, and
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Ms. Apodaca have extended to us.

| would be especially remss if | did
not acknow edge counsel for the applicants and for
the Division for their highly professional, courteous
and friendly contact throughout. As Conmm ssi oner
Chang observed, we were yucking it up right before we
went back on the record, all of us. And | do
appreciate that we've got contentious differences,
but we've all kept it between the |lines here. And I
want to thank them

| agree with virtually everything
M. Suazo says, but would like to concentrate ny
cl osing argunent on sone different issues, sone of
which M. Suazo highlighted.

First, | intend to discuss an aspect of
t he rul emaki ng that hasn't received a | ot of
attention but deserves your careful consideration.
And then I'm going to spend the bulk of nmy closing on
t he reasons why this Comm ssion should reject the
financial assurances portions of this rule, as it
conflicts with the fundanmental purposes for which
this Comm ssion is charged, |acks crucial evidence in
the case presented in critical areas, and is
ot herwi se bad poli cy.

And to M. Suazo's extensive |ist of
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what we did not stipulate to with the package that
was submtted in applicants' Exhibits 89-A through E

we al so exclude that. [It's just not a good idea to
adopt this rule. And | will concentrate sone on
t hat .

We did and do appreciate the efforts of
the parties. | think we renoved sone of the sharp
edges of the rules, nmade them nore practical if
they're adopted, but did not address the fundanmental
guestion of whether they should be adopted in npst
i nst ances.

What |1'd |like to begin with is what one
of ny nmenbers called the new death penalty provisions
proposed. Those are found in Applicants' Exhibit
89B, and they're the changes to NMAC Rul e 19.15.5. 9A,
dealing with operator conpliance. Current subpart 4
Is a requirenent that the operator be in conpliance
with financial assurance regulations, but allows
certain tolerances for being out of conpliance and
not jeopardi zing the operator's entire authority to
oper at e.

Applicants stand proposed to elimnate
that tolerance so that one financial assurance
violation will render an operator subject to

elimnation of its right to operate any wells in
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New Mexico. There was no evidence offered that an
operator with a well or two out of conpliance with FA
I s sonehow taki ng advantage of the rule safe harbor
and is nore likely to abandon wells. There's no
showi ng that the operators on the orphan well 1|ist

t ook advantage of these tol erances.

But on a nore practical level, if this
Comm ssion is inclined to adopt a rule requiring
i ndi vi dual well bonding of |ow producing wells, it is
counterintuitive to significantly increase the
bondi ng requi rements on operators and at the sane
time elimnate any tol erance whatsoever for financial
assurance viol ati on.

This is especially true as during the
hearing the Division took the position that it's
possible for a well to qualify as | ow produci ng one
year and not to be bonded the next year because
producti on days or volunes of productions are
i ncreased. Subpart 4 and the changes thereto are not
wel | taken.

But even nore egregi ous and conpletely
| acking in any supporting evidence is the proposed
subpart 5 which provides that a single violation of
venting and flaring rules would nake an operator

subject to conplete |oss of authority to operate.
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There's no evidence before the
Comm ssi on that one venting and flaring violation is
sonehow predictive of well orphaning. |ndeed, a
correlation doesn't nake any sense. And it's
puni tive and excessive that an operator m ght be
subject to its ability to operate nmultiple wells
sinmply because it had a single violation. The
proposed changes w thout any record support shoul d be
rej ected.

Now I'd like to spend the bul k of ny
time on the financial assurances of the rul enmaking.

The G| and Gas Act inposes on the
Comm ssion the primary or paranount duty of
preventing waste and the related duty of protecting
correlative rights of mneral owners to develop their
oil and gas resources.

In their case in chief, applicants
admtted waste. M. Purvis' direct testinony was
that the financial burden of the proposed rul emaki ng
woul d be painful to industry and stated that the
rul emaki ng could put 90 percent of operators of
| ow- produci ng wells out of business; operators, he
said, would be m ssed | east by the state.

Ms. Fox now posits that because waste

Is -- she says NMOGA said, I'mnot famliar with the
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guote, a nolecule of hydrocarbons left in the ground
Is waste. And M. Ezzell correctly said, operators
are not going to operate under uneconom c conditions,
t hat any anount of financial burden added to an
operator's operating does not create waste under that
definition or can't be m ssed.

| don't understand the argunent. |It's
contrary to M. Purvis' testinony for sure.

The rul emaki ng in inposing financi al
assurance requirenments will cause additional wells to
be orphaned in the short term And | think all of
the parties, in their cases that they presented to
t he Comm ssion in October, Novenber, agreed.

| nstead of preventing orphaned wells, as
applicants claim the proposed wells wll cause an
i ncrease. M. Purvis' "mssed the |east" testinony
so indicates. He expects operators to go rapidly out
of business.

OCD Exhibits 21, 22, and 23 are each
lists of slightly different lists of 3,000 plus wells
t hat are unpl ugged, and everyone seens to agree,

I ncludes wells that are at risk of being orphaned.

| PANM of fered testinony that 19 of those

operators are responsible for about half of the wells

on Exhibit 23, which are 3,600 wells on the exhibit.
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And it indicates that there should be no reasonable
expectation that any additional bonding will be
forthcomng fromthose wells. Most of those
operators are already on naster orphaned wells
spreadsheet. O hers have gone through bankruptcies
and don't exi st.

On cross-exam nation, M. Powell agreed
that there was not nuch reason to expect that many of
the wells on those |ists would be bonded if the rules
wer e adopt ed.

However, it's going to harmsnaller
operators, and M. Purvis tells us that.

Dr. Arscott testified fromhis research
that small er operators sonetines pose to cash bonds.
Most of those operators, and you heard from sone of
them do their business planning on expecting | ower
profit margins than | arger conpanies. They nake
their living buying, evaluating, mintaining,
rewor ki ng, testing, re-conpleting, and inproving
ol der wells that produce at |ower vol unes.

Dr. Arscott and M. Purvis agree that
sonme of these operators are going to get put out of
business if the financial assurance burdens and
proposed rul emaki ng are adopt ed.

The harmto operators is even nobre acute

Page 228

Veritext Lega Solutions

Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com




© 00 N oo o b~ W N P

N T T N N T e e e R R R N T e
o A W N P O © 0O N O 0o~ W N +—» O

OCC Hearing - May 13, 2026

when you nove into the real world of the oil and gas
busi ness. M. Peltz was surprised to learn fromny
guestioning that sone operators don't even own an
interest in the well; they're just paid a nonthly fee
for their services.

Al'l wells have non-cost bearing
interests in royalty or overriding royalty who get a
percentage of well revenue, and they don't pay any
expenses. In nost wells, there are nore than one
owner of a cost-bearing interest, and the operator
only has sonme interest in the well.

However, as M. Ezzell explained in sone
detail, wells in New Mexico are al nost universally
operated under standard industry-form operating
agreenents and form accounting procedures. Those
contracts place all of the financial obligation for
procuring governnment required bonds on the operator,
for which, anong ot her expenses, including financial
assurances but not just financial reassurances, the
operator is conpensated by a fixed, defined overhead
charge that's not going to change based on the FA
rul es.

Wth all the costs of financial
assurance for | owoperating wells falling on

operators that may own only sone or naybe even none
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of the interest in the well, M. Ezzell correctly
predi cts chaos.

The evi dence that Col orado's experience
with dramatic financial assurance increases bears out
the parties' predictions. First, in Colorado, the
nunmber of orphaned wells increased in a year al nost
fourfold. Second, the nunber of operators operating
wells in that state has decreased dramatically.

Applicants' response in their case in
chief was not that this waste is not going to occur,
but that it's not statistically significant. 1In
particular, using the incredibly high, previously
uni magi nabl e present production volunmes from
New Mexi co today, they claimthat | ess than one half
of 1 percent of the production in the state will be
| npact ed.

As | PANM wi t nesses expl ai ned, just going
back before the shale revolution, you're talking
about a | ot nore production, but still, you know,

5 percent or so. Either way, M. Purvis estinmtes
the value of | ost production at over $50 mllion a
year.

The problem for applicants and this
Comm ssion is that the Comm ssion's duty is to

prevent waste, any waste. There's no asterisk by

Page 230

Veritext Lega Solutions

Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com




© 00 N oo o b~ W N P

N T T N N T e e e R R R N T e
o A W N P O © 0O N O 0o~ W N +—» O

OCC Hearing - May 13, 2026

that termin the Gl and Gas Act that allows for
mllions of barrels of annual production to be wasted
sinply because it's not statistically significant in
sone people's mnds. And that waste will continue
into the future.

| PANM presented a nunber of w tnesses
who testified about | ow producing wells becom ng nore
productive with individualized attention. Several
| PANM wi t nesses testified about acquiring a | arger
conpany's non-strategic wells that produce small
anounts, and with individualized attention, the
smal | er operator can pay to have the properties
restored and realize additional production and
profit.

The | PANM wi t ness testinony was uniform
that these sorts of transactions, where nmulti-well
packages change hands from | arger conpanies to
smal | er, would conpletely dry up or be greatly
restricted. And, in fact, there's testinony that
this proposed rul emaki ng unenacted was al ready
chilling such transacti ons.

All this waste will result in a
concom tant inpairnment of the owners' correlative
rights to produce their oil and gas. Premature

abandonnent or early plugging and abandoni ng of a
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wel | or wal king away froma well and orphaning it
wll inmpair the ability to produce and derive
econom ¢ benefit fromthe m nerals.

Waste is also going to be created in
correlative rights inpaired by rendering it |ess
economc, if not totally economc, for operators and
ot her owners to hold well while planning for
secondary and tertiary recovery units, multi-wel
wor kovers, or re-conpletions and other strategies
that are in the record and there is substanti al
evi dence to justify.

| PANM appreciates that, for instance,
applicants and the Division work with industry to
make 1 nmprovenents to the tenporary abandonnent rul es.
However, the financial assurance burden that they
propose to enact remains.

VWile the rules would create waste if
adopted, there's a notable |lack of evidence that the
rules will prevent well orphaning. The financi al
assurance rul es proposed can only address orphaned
wells in tw ways. First, if the cost of conpliance
with the FA rule forces an operator to plug a wel
t hat could otherw se have been orphaned. However,

i dentifying such successes is not in the record.

More to the point, the prem se is inprobable.
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Applicants and the Division provide no evidence or
rati onal expl anation why an operator would pay to
plug a well that it was |later going to orphan, i.e.
not paid to plug. |t nakes no sense that they woul d.

Operators who produce little or nothing
are not nore likely -- if they're going to orphan,
those wells are not going to be likely to pay for
financi al assurances when the well is producing nore
but under the threshold' s proposed.

The second and only other way that an
or phan well burden could be alleviated by the
fi nanci al assurances well, is that if those wells are
or phaned with a bond of $150,000 in place. In those
I nstances, after the Division plugged the well and
paid the contractors fromthe reclamtion fund, it
coul d seek to redeemthe bond.

| pressed M. Purvis on
cross-exam nati on about the ability to quantify any
such benefit to the State of New Mexi co, and he
admtted he didn't have any, other than m s-citing
sone of Dr. Arscott's testinony, where Dr. Arscott
quantified the total cost of conpliance if there was
100 percent conpliance of industry to the proposed
rul emaki ngs not predicting it.

In the end, M. Purvis' testinony was
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t hat he, quote, hoped, closed vote, that the rules
woul d result in the State being reinbursed by the
financi al assurances being mandated, or proposed to
be mandated, by this rul emaking.

That thin reed of hope is not an
appropri ate basis for mandating the hundreds of
mllions of dollars of new financial assurances that
M. Suazo described earlier. |Indeed, applicants’
| ack of evidence to support the benefit of the State
fromthese rules is even nore telling, given their
repeated reliance on financial assurance rul e changes
I n other states.

Despite citing increases in Texas,

Ar kansas, Col orado, and other states, there is a
shred of evidence that any of these states
experienced better orphan well outcones than they
woul d have wi thout the change. There is no evidence
that any of these states' public fisc was better
protected. There is no evidence indicating that
states with larger FA requirenents have a | ower rate
of orphaning or a | ower rate of governnent funds
expended on orphaned wells. There's only hope for
better options.

"Il return to that hope in a m nute,

but | want to enphasize |ack of credible evidence in

Page 234

Veritext Lega Solutions

Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com




© 00 N oo o b~ W N P

N T T N N T e e e R R R N T e
o A W N P O © 0O N O 0o~ W N +—» O

OCC Hearing - May 13, 2026

anot her area, the availability of sufficient surety
products to satisfy what will be an extraordi nary
i ncrease i n demand.

| ndustry presented evidence from
I ndi vidual s involved in the financial assurances and
surety markets. Their testinony was consistent. The
nunber of conpanies offering surety products to the
oil and gas industry is declining. The ability of
the surety market to provide so many singl e-wel
bonds was uncertain. Pricing and prem uns woul d
probably be higher than it is for current products if
they're single-well bonding. There likely would be
coll ateral requirements inposed and i ncreased
eligibility scrutiny for operators.

You heard from sone small er operators,
who do not get their closely held entities audited,
that they are currently ineligible for surety
products and have to post cash bonds. |In contrast,
applicants presented M. Mrgan's testinony. Unlike
the industry technical w tnesses, M. Mrgan has no
surety or insurance market experience. Hi's prem um
rate prediction, as Conmm ssioner Bloomnoted in his
guestioni ng, m stook apples for oranges, drawing from
the cost of nulti-mllion-dollar offshore bonds and

equating that to sone cost for a product that doesn't
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exi st.

Hi s testinony about the availability of
single-well surety instrunents of $150,000 was an
optimstic capitalist take: If you create a market
demand, supply will result.

That is two crucial areas where

applicants' case basically comes down to open prayer,

t hat single-well bonding will actually make some
material difference to the orphan well issues they
forecast and that there will be a robust market for

surety instrunents avail able to New Mexi co operators.

Build it and they will conme was a great
prem se for a novie about baseball field in |Iowa.
It's not a basis for policy. It certainly is not a
basis to saddle industry with huge, painful costs,
with sonme unknowabl e possible future benefit to the
St ate.

That said, and it's not just in their
closing briefs, industry is concerned about
wel | - or phani ng and how to address the issue. In
fact, decades ago, industry consented to the
conservation tax exactly for that reason. The
guestion is what to do about it. And we told you in
Novenmber what we intended to do about it.

Led by Representative Mirphy, who
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testified to you, that both houses of the New Mexico
Legi sl ature unani nously passed House Bill 80 in the
past session and the governor signed it into | aw.

We' ve di scussed previously what it will do, but it's
based on a tax that every participant in New Mexico
oil and gas production, except two, pay and nobody
el se pays. Those two participants who are excl uded
are the State of New Mexico, as a royalty owner, and
the United States governnment, as a royalty owner.
It's a tax on the value of severed production for a
period, all of that tax went into the reclamtion

f und.

As we di scussed during New Mexico's
budget crisis of sone years ago, nost of that tax was
diverted to the general fund. In fact, the general
fund was raided. And industry's solution was refund
the reclamation fund because, correct, | think
Ms. Fox nmentioned it, we can't predict who's going to
or phan wel | s.

| can't predict for you. |'msure
M. Tremaine and | can sit down over here and go over
sone lists and tick off some of the operators who we
think are going to do it. But we can't predict where
the well-orphaning is going to conme from

And industry's solution decades ago and
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today was, create a reclamation fund, taxed on all of
us, and we'll pay for it with that fund. W
consented to the tax, and now, again, the |egislature
has directed past wongs and is redirecting noney to
t hat fund.

Usi ng the nuch-debated pluggi ng cost of
$1,500 per well or $163,000 per well, that's over
6,500 wells that could be plugged in the future, a
far nmore higher figure than the applicants have cited
or the 3- to 4,000-well figure in the LFC report.

In addition to solving the orphan well
probl em | eaving wells unplugged that applicants
identify, | think HB 80 ought to informthis
Conmmi ssion in two prudential ways. First, a great
deal of tinme in these proceedi ngs has been devoted to
the Comm ssion's authority to enact FA increases, and
" m not going to revisit those argunents for even a
second, even though |I join in M. Suazo's and
M. Rankin's argunents.

The situation has changed since we
concluded the hearings in Novenber. The policymaking
body of the |legislature, and as approved by the
governor, spoke forcefully on the issue of orphan
wells. And they did so not by seeking to inpose new

FA requirements or any new restrictions on industry.
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They adopted HB 80 to aggressively increase the
reclamation fund.

This Conmm ssion is enpowered to execute
policy as expressed in enacted |egislation.
Applicants and the Division saw a policy issue that
t hey believed was not being addressed and asked the
Comm ssion to fill the void.

Even if you do believe that the
Comm ssi on has the power to enact the proposed
rulemaking, it is a policy response that's
i nconsi stent with the response of the |egislature,
which is the body charged, subject to gubernatorial
authority, to adopt policy.

Second, all of this rulemking, if
adopted, is going to inpose new burdens on the
Division. W've heard that fromall sides here.

Pl ease ask yourself if you should inpose nore.

The LFC in its report and sonme of ny
wi tnesses were critical of the Division s nmanagenent
of the reclamation fund. Wth the enactnent of HB 80
into the law, the Division is going to have to gear
up and get nore wells plugged. It has room for
i mproving. Industry is happy to sit informally and
talk with the Division about how they m ght consider

| nprovenents.
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But the question is, should the finite
resources of the Division and its enpl oyees be
del uded by adm nistering new FA requirenents, by
| nposi ng new requirenments on well transfers? | PANM
submts that the answers to those questions are no.

There's a | ot of comments that have
bempaned i ndustry's failure to plug wells and, in
fact, even here in the closings, you see operator and
I ndustry go back and forth and use interchangeably.

But industry did not cause Cano Petro's
bankruptcy and the abandoni ng of hundreds of wells.
It didn't cause the circunstance that |ed R dgeway
Arizona to have the inability to address its
obl i gati ons neani ngfully.

However, the conservation tax is paid by
all of us in the industry who produce oil and gas,
and industry is going to take care of the problemin
t hat way.

In the areas of financial assurance and
ot herw se, these rul emaki ng proposals will inpose
significant and painful financial burdens on
I ndustry. Everybody agrees on that.

The argunent goes that the | oom ng
orphan-wel |l crisis justified these costs;

notw t hstandi ng -- absence of any evidence the
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proposed solution will actually work. Now that the
crisis has been addressed in a way that we know w ||
be nore efficacious, funding the reclamation fund,
that the LFC identified is inadequately funded, let's
get to the business of nmaking the reclamation fund
work better for the Division, the State, taxpayers,
and industry, and put a rule that |ikely exceeds the
Comm ssion's authority, runs contrary to
recently-affirnmed | egislation and executive intent,
and is denonstrably structured to fail or fall short
of its goals behind us.
Thank you.
CHAI R CHANG. Thank you very much.
Comm ssi oners, Commi ssion counsel, any
| ast words?
Hearing none, thank you all very mnuch.
MR. O GRADY: Excuse ne, Chair and
Comm ssi oners. Just one outstanding matter. |
wanted to draw your attention to the nmotion to
exclude that we filed recently.
CHAIR CHANG. G ve ne one second.
M5. ORTH: M. Chair, | can speak to it
briefly.
CHAI R CHANG. Just for ny housekeeping, is

that the only pending matter?
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Al right. Please, Hearing O ficer,
pl ease advi se.

M5. ORTH: | did check the reference to the
transcript and, in fact, on Novenber 6th, | did speak
the words that the record was closed. | also checked
the date that the letter was submtted to the
adm ni strator and, in fact, that was Novenber 7th.

So | haven't, though, seen anything from
NMOGA or IPANM in response to it. [It's only been,
don't know, several days since the notion was fil ed.
But unl ess they can point to sonme respect in which
the record was |left open that |'ve forgotten about,
|"d be inclined to grant the notion, noting that they
did present testinmony by M. Arscott and M. Emmrerich
and that a public coment submtted after the record
I s cl osed.

CHAIR CHANG. Ms. Hearing O ficer, would you
| i ke to hear from NMOGA or other parties on that
before issuing a ruling?

MS. ORTH: If we could do that right now,

t hat woul d be great.

CHAIR CHANG. Yes, I'mfine with that. So
"Il turn it over to M. Suazo.

MR. SUAZO. Sure. Well, we cal endared our

deadline to respond to the notion to exclude as next
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week, | believe on the 21st. So that's when we were
intending to file our response.

| have not gone back and verified the
hearing exam ner's findings on that. |'m sure our
teamis looking on that. |I'msure there's a draft of
a response ready for ne to review, but | haven't sunk
nmy teeth into the details of it yet.

So we were anticipating we woul d have
until next week to respond.

M5. ORTH:. That's certainly fine with ne,

M. Chair.

CHAIR CHANG. Ckay. |In that case we'l
stick with it, allow responses, and we'll just take
It up -- take up this last remaining notion when we

reconvene to del i berate.

MR. SHANDLER: \While the hearing officer is
here, are you going to prepare a top-five issues type
of hearing officer support?

MS. ORTH: Yes, sir. And it has been
del ayed by illness, but I intend to do that very
soon.

CHAIR CHANG Great. Thank you very nuch.

| s there any additional housekeeping
matters on this case that anybody can think of at the

noment ? Awesone. In that case, | think we're noving
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on fromthis particular case for today.

Thank you all very much. Thank you.
Any potential updates on pending OCC |itigation?
Comm ssi on counsel, are there any updates?

MR. SHANDLER: No, there not.
CHAI R CHANG: Thank you very nuch.

Next item other business.
Comm ssi oners, any other business that you wish to
raise at this point?

Hearing none, | will just note for the
record that the next nmeeting is a special neeting
that will be on May 26 of 2026.

W will be starting one hour |ater than
usual, at 10:00 a.m, due to a conflict, scheduling
conflict. So we will take deliberations of the Case
Number 24683 at that point.

Thank you all very much. W' ve now

reached adjournment. |If | could have a notion to
adj our n.
COVM SSI ONER BLOOM M. Chair, | so nove.
COW SSI ONER AMPOMAH: M. Chair, | second.

CHAI R CHANG. Any objections? Hearing no
obj ections, we are adjourned. Thank you all very
much.

(3-0 vote. Mbtion approved.)
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(Proceedi ngs adj ourned at

3:54 p.m)
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AFFI RMATI ON OF COMPLETI ON OF TRANSCRI PT

I, Kelli Gallegos, DO HEREBY AFFI RM t hat on
May 13, 2026, a hearing of the New Mexico Ol
Conservation Conm ssion was taken before me at the
Wendel |l Chino Building in Santa Fe, New Mexi co.

| FURTHER AFFIRM that | did report in
st enographi ¢ shorthand the proceedi ngs as set forth
herein, and the foregoing is a true and correct
transcript of the proceedings to the best of ny
ability.

| FURTHER AFFIRM that | am neither enpl oyed
by nor related to any of the parties in this matter
and that | have no interest in the final disposition

of this matter.

J

Kelli Gall egos

VERI TEXT LEGAL SOLUTI ONS

500 Fourth Street, NW Suite 105
Al buquer que, New Mexico 87102
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New Mexico Rules of Civil Procedure for the
District Courts

Article 5, Rule 1-030

(e) Review by Witness; Changes; Signing.

If requested by the deponent or a party before
completion of the deposition, the deponent shall
have thirty (30) days after being notified by the
officer that the transcript or recording is
available in which to review the transcript or
recording and, 1if there are changes in form or
substance, to sign a statement reciting such
changes and the reasons given by the deponent for
making them. The officer shall indicate in the
certificate prescribed by Subparagraph (1) of
Paragraph F of this rule whether any review was
requested and, if so, shall append any changes made

by the deponent during the period allowed.

DISCLAIMER: THE FOREGOING CIVIL PROCEDURE RULES
ARE PROVIDED FOR INFORMATIONAL PURPOSES ONLY.

THE ABOVE RULES ARE CURRENT AS OF APRIL 1,

2019. PLEASE REFER TO THE APPLICABLE STATE RULES

OF CIVIL PROCEDURE FOR UP-TO-DATE INFORMATION.




VERITEXT LEGAL SOLUTIONS

COMPANY CERTIFICATE AND DISCLOSURE STATEMENT
Veritext Legal Solutions represents that the
foregoing transcript is a true, correct and complete
transcript of the colloquies, questions and answers
as submitted by the court reporter. Veritext Legal
Solutions further represents that the attached
exhibits, if any, are true, correct and complete
documents as submitted by the court reporter and/or
attorneys in relation to this deposition and that
the documents were processed in accordance with

our litigation support and production standards.

Veritext Legal Solutions is committed to maintaining
the confidentiality of client and witness information,
in accordance with the regulations promulgated under
the Health Insurance Portability and Accountability
Act (HIPAA), as amended with respect to protected
health information and the Gramm-Leach-Bliley Act, as
amended, with respect to Personally Identifiable
Information (PII). Physical transcripts and exhibits
are managed under strict facility and personnel access

controls. Electronic files of documents are stored




in encrypted form and are transmitted in an encrypted
fashion to authenticated parties who are permitted to
access the material. Our data is hosted in a Tier 4

SSAE 16 certified facility.

Veritext Legal Solutions complies with all federal and
State regulations with respect to the provision of
court reporting services, and maintains its neutrality
and independence regardless of relationship or the
financial outcome of any litigation. Veritext requires
adherence to the foregoing professional and ethical
standards from all of its subcontractors in their

independent contractor agreements.

Inquiries about Veritext Legal Solutions'
confidentiality and security policies and practices
should be directed to Veritext's Client Services
Assoclates indicated on the cover of this document or

at www.veritext.com.
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