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19.15.42 NMAC, AND 19.15.43 NMAC 

 
CASE NO. 25875 

 
THE CENTER FOR BIOLOGICAL DIVERSITY’S CLOSING ARGUMENT AND 

PROPOSED FINDINGS OF FACT 
 

The Center for Biological Diversity (“Center”) submits the following closing argument 

and proposed findings of fact in the matter of the New Mexico Oil Conservation’s Division’s 

(“Division” or “Applicant”) Application of Oil Conservation Division to Adopt 19.15.41 NMAC, 

19.15.42 NMAC, 19.15.43 NMAC.  

INTRODUCTION 

 This Application presents the Oil Conservation Commission (“Commission”) with a far 

more consequential choice than merely whether to adopt an administrative rule. Through this 

rulemaking, the Commission either chooses to respect the legal bounds of its authority set by the 

New Mexico Legislature or to accept Applicant’s invitation to step into the realm of the ultra 

vires and approve a rule that exceeds its jurisdiction while undercutting protections for New 

Mexicans and their scarce water resources. 

 Parties have raised the Commission’s and Division’s lack of authority to promulgate this 

rule on multiple occasions. The Center, along with other parties, filed a motion to dismiss this 

matter for lack of authority on May 4, 2026.1 The Hearing Examiner suggested she would like to 

 
1 Oil Conservation Commission, Case No. 25875, Motion to Dismiss Application to Adopt 
19.15.41 NMAC, 19.15.42 NMAC, and 19.15.43 NMAC for Lack of Authority and Request for 
Stay (filed May 4, 2026). 
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hear testimony from the parties concerning the jurisdictional questions on July 27, 2026, the first 

day of the administrative hearing for this case. After brief argument, the motion was denied by 

vote of the Commission, with the Commissioners noting that they believed developing technical 

testimony in the matter would be helpful to their understanding of potential issues with the scope 

of the proposed rule.2 Nothing presented during the subsequent weeklong hearing remedied the 

Commission’s or Division’s lack of authority. Nor could it. An agency cannot expand its own 

authority—this can only be done by the legislature. Consequently, this matter must be dismissed.  

Beyond the fundamental jurisdictional issue that the Commission does not have the 

authority to promulgate this rule, the proposed rule is also inadequate to protect New Mexicans 

or our precious drinking water. The rule fails to take a protective approach to dangerous 

unknowns that could have deadly consequences for the state’s communities, and it ignores 

scientific evidence and best practices. It empowers industry and weakens the communities 

affected by Class VI projects, many of which have been on the frontlines of fossil fuel extraction 

for generations. The proposed rule ignores common sense technical safeguards to protect 

drinking water and communities in favor of adopting outdated boilerplate language from federal 

regulations. Hundreds of pages of written testimony and exhibits and a week of oral testimony 

have highlighted these deficiencies.  

 If the Commission chooses to follow the Division past the bounds of its authority, the 

Commission must at least strengthen key aspects of the Class VI Underground Injection Control 

(UIC) program. The Center’s proposed changes are necessary to protect New Mexico’s water 

and communities. First, the rules need a robust site characterization scheme that includes 

effective risk identification, key safety setbacks, and proactive response to the concerns posed by 

 
2 Oil Conservation Commission, Case No. 25875, Tr. 39:7 – 42:1 (July 27, 2026). 
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dynamic and poorly understood aspects of underground sequestration. Second, the rules need 

monitoring and testing requirements based on accepted industry standards and demonstrated 

efficacy in the field. Third, the rules must include transparency mechanisms that give the public 

access to essential information necessary to meaningfully engage with Class VI permits. And 

finally, the rules must include mandatory minimum training and equipment requirements to 

ensure that first responders have the capacity to manage emergencies. 

CLOSING ARGUMENT 

I. THE COMMISSION DOES NOT HAVE THE LEGAL AUTHORITY TO 
PROMULGATE THE PROPOSED RULE AND THE DIVISION DOES NOT 
HAVE THE AUTHORITY TO IMPLEMENT IT.  

Agencies “can act only as to those matters which are within the scope of the authority 

delegated to them." Pub. Serv. Co. of N.M. v. N.M. Env't Improvement Bd., 1976-NMCA-039, ¶ 

7; 89 N.M. 223; Cont’l Oil Co. v. Oil Conservation Comm’n, 1962-NMSC-062, ¶ 11. They 

cannot “amend or enlarge their authority through the device of promulgating rules and 

regulations.” N.M. Mining Ass'n v. N.M. Mining Comm'n, 1996-NMCA-098, ¶ 15; 122 N.M. 332. 

Rules promulgated “will be upheld if they are in harmony with the agency's express statutory 

authority or spring from those powers that may be fairly implied therefrom.” N.M. Mining Ass'n, 

1996-NMCA-098, ¶15.  

Determining the bounds of an agency’s authority is a legal question of statutory 

construction in which the legislature’s intent must be determined. Marbob Energy Corp. v. N.M. 

Oil Conservation Comm'n, 2009-NMSC-013, ¶¶ 5 – 9; 146 N.M. 24. Such analysis looks first 

“to the plain language of the statute, giving the words their ordinary meaning.” Id. Courts 

“construe the entire statute as a whole” and “will not read into a statute…language which is not 

there, particularly if it makes sense as written.” Cobb, 2006-NMSC-034, ¶ 34. The analysis ends 
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here "[w]hen statutory language is clear and unambiguous.” Marbob Energy Corp., 2009-

NMSC-013, ¶ 9. 

An administrative rule that overreaches the bounds of an agency’s authority is void. Rivas 

v. Bd. of Cosmetologists, 1984-NMSC-076, ¶ 3; 101 N.M. 592 (“An administrative agency has 

no power to create a rule or regulation that is not in harmony with its statutory authority.”); see 

also Foster v. Board of Dentistry, 1986-NMSC-009, ¶ 8; 103 N.M. 776 ("where rulings by 

administrative agencies are not in accord with the basic requirements of the statutes relating to 

those agencies, the decisions of the agencies are void."); Marbob Energy Corp., 2009-NMSC-

013, ¶ 24 (invalidating a rule allowing the Division to assess civil penalties where the Oil and 

Gas Act did not grant such authority). 

Even under the most generous interpretation of the governing statutes, the Division’s 

proposed rule far surpasses the legislatively granted powers of both the Commission and 

Division. Applicant relies on the New Mexico Oil and Gas Act, NMSA 1978, §§ 70-2-1 – 70-2-

39 (“Oil and Gas Act”), and the Geologic Carbon Dioxide Storage Stewardship Act, NMSA 

1978, §§ 74-14-1 – 74-14-7 (“Stewardship Act”), to support this rulemaking.3 Neither is 

sufficient. The Oil and Gas Act does not reach Class VI wells, and the Stewardship Act does not 

provide agencies with concurrent jurisdiction over Class VI wells. Neither statute is ambiguous 

 
3 Further, neither the federal Safe Drinking Water Act, 42 U.S.C. § 300f et seq., nor any federal 
regulation can confer the required authority for this rulemaking upon the Division. The Division 
is a New Mexico state agency adopting a state rule that will implement a state program. The 
Stewardship Act makes no mention of the federal Safe Drinking Water Act and, though the 
SDWA may authorize the Division to implement what would otherwise be a federal program, it 
cannot fill the gap in authority that is present under state law. This is made clear by the fact that 
the SDWA explicitly requires that state programs “must have legal authority to implement each 
of the following provisions” before the rule continues to articulate thirty-three distinct program 
proponents. 40 C.F.R. § 145.11. Where the New Mexico Legislature has chosen to restrict the 
Division and Commission under state law, those state agencies may not turn to the federal 
government to expand their authority. 
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and neither statute grants either agency the far-reaching regulatory power, express or implied, 

that Applicants seek.4 The legislature has not given the Commission or Division the authority to 

take control of the entirety of the Class VI program for every Class VI well in the state as this 

rulemaking would and, as such, the rulemaking must be dismissed. 

A. The Oil and Gas Act does not grant express or implied authority to the Commission 
or Division to regulate Class VI wells. 

The Oil and Gas Act gives the Commission and Division the concurrent authority and 

duty to prevent waste of oil and gas and to protect correlative rights. However, the proposed rule 

does not enforce the Oil and Gas Act, nor does it relate to the conservation of oil and gas. While 

the Division claims authority under NMSA 1978 §§ 70-2-6, 70-2-11, and 70-2-12(B)(15), none 

of those sections provides the authority required for this rule. Application at ¶¶ 8, 17, 38. 

To start, 70-2-12(B)(15) is expressly limited to the “regulat[ion of] the disposition, 

handling, transport, storage, recycling, treatment and disposal of produced water...” (emphasis 

added). Nothing in that subsection grants the Division authority to regulate any substance other 

than produced water. 

Sections 70-2-6 and 70-2-11 also fall short. Section 70-2-6 grants “jurisdiction and 

authority over all matters relating to the conservation of oil and gas” and “jurisdiction, authority 

and control of and over all persons, matters or things necessary or proper to enforce effectively 

the provisions of this act or any other law of this state relating to the conservation of oil or gas” 

NMSA 1978 §§ 70-2-6 (emphasis added). Section 70-2-11 echoes this grant, stating that the 

agencies are “empowered, and it is [their] duty, to prevent waste prohibited by this act and to 

 
4 The scope of the proposed rule reaches, for example, well siting, permit review, permit 
conditions, project modifications, testing, monitoring, emergency response, amongst many more 
regulatory areas. See OCD Exs. 1 – 3 (filed Sept. 11, 2026) (containing Applicant’s final 
language for proposed 19.15.41 NMAC; 19.15.42 NMAC; 19.15.43 NMAC). 
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protect correlative rights, as in this act provided. To that end, the [agencies are] empowered to 

make and enforce rules, regulations and orders, and to do whatever may be reasonably necessary 

to carry out the purpose of this act, whether or not indicated or specified in any section hereof.” 

NMSA 1978 §§ 70-2-11 (emphasis added) (quotation modified to reflect concurrent authority of 

the Commission). Courts have affirmed these bounds of the agencies’ authority. E.g., Cont'l Oil 

Co., 1962-NMSC-062, ¶ 11 (the Commission has jurisdiction “over matters related to the 

conservation of oil and gas in New Mexico, but the basis of its powers is founded on the duty to 

prevent waste and to protect correlative rights.”) (emphasis added).  

Through these sections the authority of the Commission and the Division is expressly 

limited to two areas: 1) “enforce[ing] effectively the provisions of [the Oil and Gas Act]” and 2) 

“any other law of this state relating to the conservation of oil or gas.” NMSA 1978 §§ 70-2-6. 

Going beyond this plain and unambiguous language would violate separation of powers by 

allowing the agencies to ignore the statutory bounds on their authority prescribed by the 

legislature.  

The Oil and Gas Act does not grant authority over the comprehensive regulation of Class 

VI wells because the long-term geologic sequestration of carbon dioxide—the purpose of the 

Class VI program5—simply does not relate to oil and gas conservation or the enforcement of the 

Oil and Gas Act. There is already an underground injection control program that falls under this 

category: Class II injection wells. Class II wells deal specifically with oil and gas fluids and 

active oil or gas production.6 

 
5 E.g., 40 C.F.R. § 144.3 (“Geologic sequestration means the long-term containment of a 
gaseous, liquid, or supercritical carbon dioxide stream in subsurface geologic formations.”). 
6 E.g., EPA, Class II Oil and Gas Related Injection Wells (accessed October 1, 2026) (stating that 
“Class II wells are used only to inject fluids associated with oil and natural gas production.”), 
https://www.epa.gov/uic/class-ii-oil-and-gas-related-injection-wells/. 
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There is not a sufficient nexus between Class VI wells and the conservation of oil and gas 

to support the expansive authority the Division seeks. During the weeklong hearing, no party 

presented testimony or evidence as to why the Division must have complete control over the 

entirety of the Class VI siting, permitting, testing, monitoring, review, enforcement, and 

decommissioning process to fulfill any of the Divion’s duties under the Oil and Gas Act or to 

conserve oil or gas. The only evidence supporting any connection at all between the two 

regulatory regimes was testimony that it could be possible for Class VI wells to interact with 

mechanically compromised infrastructure within the injection zone that might leak, with the 

potential to affect oil or gas production.7 However, the Division’s own expert witness, Mr. Matt 

Eales, testified that Class VI wells would never be cited in an actively producing oil and gas 

reservoir8 and that it would also be less than ideal for them to be sited even in a depleted oil and 

gas reservoir.9 Finally, he confirmed that if a Class VI program is properly administered, it is not 

likely to have any effect on oil and gas operations at all.10  

The Class VI program is presently administered by the federal EPA and there is no 

testimony in the record alleging any failure by the EPA to properly administer the Class VI 

program, nor has the Division provided any justification for why such an expansive rule and 

complete control of this program is necessary to fulfill its duties under the Oil and Gas Act. 

B. The Stewardship Act only grants the Commission authority to establish a fee 
schedule for Class VI wells. 

The legislature granted the Commission limited authority in the Stewardship Act. The 

law’s unambiguous language states that the “oil conservation commission shall establish by rule 

 
7 E.g., Testimony of Dr. Catherine Helm-Clark, Tr. 994:6 – 10 (July 31, 2026). 
8 Testimony of Mr. Matt Eales, Tr. 383:1 – 384:4 (July 28, 2026). 
9 Testimony of Mr. Matt Eales, Tr. 379:14 – 382:13 (July 28, 2026). 
10 Testimony of Mr. Matt Eales, Tr. 384:16 – 21 (July 28, 2026). 
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a fee schedule sufficient to meet the projected needs of the [geologic carbon dioxide long-term 

storage stewardship] fund.”). NMSA 1978, § 74-14-5(A). Other than this explicit mention of the 

Commission—and not the Division—the Stewardship Act is silent as to any other grant of 

authority to the Commission. 

Further, unlike the Oil and Gas Act, the Commission and Division were not given 

concurrent jurisdiction under the Stewardship Act. This means that the Commission does not 

enjoy the same powers granted to the Division under the law. Each agency is explicitly named in 

the Stewardship Act, and each is given discrete roles that correspondingly limit their authority. 

The argument that the Commission’s concurrent authority under the Oil and Gas Act can confer 

concurrent authority to regulate pursuant to the Stewardship Act fails. The fact that the 

legislature knew how to grant the two agencies concurrent authority—and did so in the Oil and 

Gas Act—but did not in the Stewardship Act supports an intent to withhold such power.  

The Commission has been given a single, discrete grant of authority under the 

Stewardship Act and it does not extend to the authority to regulate Class VI wells other than to 

“establish by rule a fee schedule.” 

C. The Stewardship Act grants the Division authority that is limited to the regulation 
of Class VI wells for post-injection closure and long-term continuing site 
stewardship, and no broader authority is implied. 

Even if the Commission were to find that it has concurrent jurisdiction with the Division 

under the Stewardship Act, the proposed rule extends far beyond the limits of the Division’s 

authority.11 Under the Stewardship Act, the Division only has authority to regulate elements of 

post-injection closure and long-term site stewardship.  

 
11 When discussing the denial of the Motion to Dismiss, Chair Chang noted that he believed the 
Commission’s concurrent authority with the Division under the Oil and Gas Act was sufficient to 
allow concurrent authority with the Division under the Stewardship Act. Oil Conservation 
Commission, Case No. 25875, Tr. 37:9 – 38:18 (July 27, 2026). If the Commission adopts this 
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Like the Oil and Gas Act—indeed, just as with every statute conferring authority to an 

administrative agency—the Division’s power is confined to the scope of the Stewardship Act. 

And, as its title suggests, the scope of the Stewardship Act is ongoing site stewardship and site 

closure. The unambiguous language of the Stewardship Act outlines three distinct areas of 

agency regulation: 1) the administration of the Stewardship Fund, NMSA 1978, § 74-14-5; 2) the 

issuance of certificates of closure and completion to operators winding up injection activities, 

NMSA 1978, § 74-14-4; 74-14-6; and 3) post-closure activities concerning ongoing maintenance 

and care, NMSA 1978, § 74-14-6. The statute does not confer the comprehensive regulatory 

authority the Division seeks.  

For the sake of absolute clarity, a summary of each of the seven sections of the 

Stewardship Act is provided below:  

 Section 74-14-1 supplies the act’s citable title, the “Geologic Carbon Dioxide Storage 

Stewardship Act.” 

 Section 74-14-2 provides a list of definitions. Notably, none of the definitions grant 

any authority to the Division. For example, the definition for “sequestration 

facility”—cited by the Division during argument as evidence that the law does not cut 

off at post-injection activities12—does nothing more than clarify that all Class VI 

wells and related infrastructure are subject to the provisions of the act and under the 

Division’s authority to regulate during their post-injection phase.  

 Section 74-14-3 gives the Division the authority to “enforce the provisions of [the 

Stewardship Act]” and “adopt and promulgate rules and issue orders for the 

 
stance, this analysis under the Stewardship Act would similarly limit its authority and still 
preclude adoption of the proposed rule.  
12 Oil Conservation Commission, Case No. 25875, Tr. 28:3 – 23 (July 27, 2026).  
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implementation of the provisions of that act,” NMSA 1978, § 74-14-3(B) (emphasis 

added), meaning certificates of closure and post-injection activities.  

 Section 74-14-4 details who may ask for a certificate of closure, the process for 

granting it, and when it may be granted. It also clarifies that the Commissioner of 

Public Lands “or a state agency” may grant a certificate of closure on lands subject to 

its jurisdiction “on such terms as the agency finds are reasonable.” 

 Section 74-14-5 establishes the Stewardship Fund, how the fund will be capitalized, 

and for what purposes its funds may be expended. Notably, it requires that “[a]ll 

money in the fund is appropriated to the division for the sole purpose of ensuring the 

long-term storage security of geologic sequestration facilities.” NMSA 1978, § 74-

14-5(A) (emphasis added). It makes clear that the fund can be used for the “oversight 

and management of geologic sequestration facilities and associated class 6 injection 

wells after site closure.” NMSA 1978, § 74-14-5(B)(8) (emphasis added). 

 Section 74-14-6 requires the Division to issue a certificate of completion to a Class 

VI injection operator upon certain showings and states that a certificate of completion 

transfers all ongoing stewardship responsibilities for the Class VI facility to the State 

of New Mexico. 

 Section 74-14-7 defines ownership of pore space and governs its conveyance. 

There is no language in any of the Stewardship Act’s seven sections that provides 

authority to the Division for anything other than the regulation of enumerated closure activities 

and ongoing site stewardship.  
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The Commission proceeded with this rulemaking in part to allow it to better determine 

the scope of its authority,13 including its implied authority.14 But no technical testimony or 

evidence has been presented to support the premise that comprehensive regulation of the entire 

lifecycle of every Class VI well in the state of New Mexico is necessary for the Division to 

undertake its stewardship duties under the Stewardship Act. Post-injection activities are a 

discrete aspect of the lifecycle of a Class VI project, and nothing suggests they cannot be 

regulated as such. The unambiguous language of the Stewardship Act does not allow the 

expansive regulations proposed here and the rulemaking must be dismissed.  

II. THE RULE MUST PROTECT NEW MEXICO’S COMMUNITIES AND 
SCARCE WATER RESOURCES.  

  If the Commission continues with this rulemaking despite its lack of authority, it must at 

least adopt a rule that safeguards New Mexico’s precious water and protects the communities 

that will bear the brunt of the harm caused by Class VI projects. Applicant’s proposed rule does 

neither.  

The Center offers concrete language to address the proposed rule’s shortcomings, found 

in its CBD Exhibit 1 (attached to this filing for the convenience of the Commission). These 

changes are grounded in science and best practices, as explained by Dr. Helm-Clark, who has a 

Ph.D. in Geology and extensive experience performing permit review for Class VI projects, 

working in the field, and conducting academic research of peer-reviewed materials on these 

issues.15 

As an initial matter, the Commission should adopt an approach to this rule that takes into 

account the many outstanding unknowns in this industry. With this approach, changes in four key 

 
13 Oil Conservation Commission, Case No. 25875, Tr. 39:10 – 41:13 (July 27, 2026). 
14 E.g., Oil Conservation Commission, Case No. 25875, Tr. 23:1 – 16 (July 27, 2026). 
15 Testimony of Dr. Catherine Helm-Clark, Tr. 810:18 – 811:25 (July 30, 2026). 
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areas are required: first, a robust site characterization methodology that will identify all potential 

leaks in the injection zone and institute commonsense setbacks to protect communities; second, 

robust monitoring and testing measures that are based on economic, widely accepted industry 

standards and best practices, including gradual injection ramp-ups, maximum injection pressures, 

and mandatory reevaluations of the Area of Review; third, mechanisms for transparency to 

ensure communities have essential information concerning Class VI projects; and fourth, 

stronger emergency response requirements to empower communities and articulate minimum 

training requirements instead of allowing Class VI proponents to unilaterally determine what 

consultation with communities looks like. 

A. The Class VI industry has limited data and grave consequences; the Commission 
must take a protective approach to minimize risks.  

The Class VI industry is an industry that is not yet well understood. More than that, it is a 

dangerous industry, with the potential to harm human life and even kill if projects are 

mismanaged. The Commission cannot identify the risk present in what it does not know but it 

can proactively mitigate the potential consequences of those knowledge gaps by approaching this 

rule in a manner that is informed by documented failures and best practices in the sector, as well 

as the significant unknowns that remain. Class VI wells are relatively new and only have about 

ten years of permitting experience in the United States.16 Center for Biological Diversity expert 

witness Dr. Catherine Helm-Clark testified that she was aware of only 47 approved construction 

permits,17 which is “not a lot.”18 Expert for the Conservation Groups, Dr. Charles Harvey, 

testified that “only one site – the Archer Daniels Midland site in Illinois – [] has actually injected 

 
16 Testimony of Dr. Catherine Helm-Clark, Tr. 821:11 – 17 (July 30, 2026). 
17 CBD Ex. 3 at 0061. 
18 Testimony of Dr. Catherine Helm-Clark, Tr. 922:9 – 16 (July 30, 2026). 
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much CO2” and even then it experienced corrosion and failure.19 Oil Conservation Division 

witness, Mr. Matt Eales, was not aware of a single operational Class VI project in New Mexico20 

and knew of only one in the state that has even begun the permitting process.21 

This lack of operational Class VI projects inhibits our ability to properly identify and 

mitigate risk. Dr. Helm-Clark said that “small permit numbers imply that we do not yet have 

sufficiently robust Class VI operating experience to confidently assess the risks and best 

practices for this type of well. Because of this gap, we must do what we can to examine other 

classes of injection wells and extrapolate from them the risks and best practices for Class VI 

wells.”22 Dr. Harvey noted that the limited dataset and long-lasting consequences of any Class VI 

failure creates a “factual context [that] demands a regulatory framework that's designed for 

uncertainty and failure, not – not one that assumes success.”23 He went so far as to say, “in the 

rest of my testimony, I will avoid words like ‘typically’ and ‘usually’ to describe what actually 

could happen in the real world because we just don't have the data to make such claims.”24 

Not only is there a concerningly small dataset of operational projects, even the projects 

that do exist tell a cautionary tale of failed technology and regulation. Dr. Harvey explained that 

“Across the world, we have data from only a handful of CO2 storage sites that are not EOR 

facilities. And the results from these sites are pretty discouraging. They haven't behaved as…they 

were predicted to.”25 Many of these failed projects were subject to the same federal minimum 

regulations that Applicant now asks the Commission to adopt.  

 
19 Testimony of Dr. Charles Harvey, Tr. 1206:3 – 9 (Aug. 3, 2026). 
20 Testimony of Mr. Matt Eales, Tr. 389:6 – 9 (July 28, 2026).  
21 Testimony of Mr. Matt Eales, Tr. 389:10 – 14 (July 28, 2026). 
22 CBD Ex. 3 at 0061. 
23 Testimony of Dr. Charles Harvey, Tr. 1203:2 – 15 (Aug. 3, 2026). 
24 Testimony of Dr. Charles Harvey, Tr. 1207:21 – 24 (Aug. 3, 2026). 
25 Testimony of Dr. Charles Harvey, Tr. 1205:23 – 1206:2 (Aug. 3, 2026). 
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The final rule must prioritize protection and not merely adopt an inadequate federal floor. 

New Mexicans should not be forced to accept degraded health and compromised water resources 

to subsidize the Division’s ambitions to administer this Class VI program.  

B. The Commission must adopt robust site characterization and setback requirements 
to mitigate potential harm to water resources and communities. 

The Commission must adopt strong site characterization measures to protect both New 

Mexico’s water and residents. The Center proposes language to effect these twin goals in two 

primary manners. First, all potential leakage conduits must be identified. Second, vital 

protections must be included for New Mexico’s communities in the form of a one-half mile 

setback between those communities and all Class VI wells, or other geologically connected 

infrastructure. 

1. All potential leakage conduits must be identified and corrected—especially 
New Mexico’s tens of thousands of historic and inactive oil and gas wells. 

The Commission cannot protect New Mexicans or their drinking water if it ignores the 

increasingly obvious oversights of injection control programs in the United States. “[T]here is a 

class of accident that is not being addressed” by current Class VI regulations that involves 

subsurface interactions with Class VI injection zones over great distances.26 Dr. Helm-Clark 

noted that the problem arises from “propagating injectate fluids and – and associated formation 

fluids along transmissive faults, large distances out of AORs to where they're doing damage 

miles away from AORs.”27 The Commission must preempt such accidents.  

Dr. Helm-Clark highlighted: “there is already substantial documentation of the adverse 

effects of orphaned wells as conduits for leaking injection fluids based on an abundance of 

incidents in other injection well programs. We know this is a problem and we also know that we 

 
26 Testimony of Dr. Catherine Helm-Clark, Tr. 822:16 – 20 (July 30, 2026). 
27 Testimony of Dr. Catherine Helm-Clark, Tr. 823:16 – 21 (July 30, 2026). 
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can largely prevent it by identifying every well in an area of review before injection starts. This 

will enable the correction of problem wells that could otherwise lead to environmental and 

community disasters.”28 Every single oil or gas well in the Area of Review of a Class VI project 

and also every well that is both within ten miles of an injection site and within one-half of a mile 

of certain public structures must be identified and, if necessary, corrected.  

 Dr. Helm-Clark noted that, “In a way, if you think about it, we don't have a – with Class 

VI, we don't have an AOR problem or a fault problem. What we really have is an abandoned well 

problem.”29 Any well perforation into or through a Class VI injection zone poses a potential risk 

of leakage.30 Inactive and abandoned oil and gas wells risk containment failure for Class VI 

injection projects and the only way to prevent this risk is to ensure all wells are properly 

plugged.31 Currently, there are tens of thousands of inactive and historic wells littered throughout 

the state. As Dr. Helm-Clark put it, “The simple arithmetic is that the risk of leaking wells is 

proportional to the number of wells available to leak. Added to this is the elevated risk of leaks 

from older oil, gas, or injection wells with old or ineffective plugging jobs. The larger the 

number of wells, the greater the danger.”32 

 Yet the proposed rule does not ensure all problematic wells are identified and corrected. 

Dr. Helm-Clark testified that, “The rules as proposed by Applicants are also deficient because all 

wells within an Area of Review and important associated characteristics must be identified as 

 
28 CBD Ex. 3 at 0064. 
29 Testimony of Dr. Catherine Helm-Clark, Tr., 970:1 – 5 (July 30, 2026). 
30 CBD Ex. 3 at 0053; Testimony of Mr. Matt Eales, Tr. 379:21 – 380:24 (July 28, 2026); 
Testimony of Dr. Sai Wang, Tr. 254:5 – 255:7 (July 28, 2026). 
31 E.g., CBD Ex. 3 at 0053; Testimony of Mr. Matt Eales, Tr. 379:21 – 380:24 (July 28, 2026); 
Testimony of Dr. Sai Wang, Tr. 254:5 – 255:7 (July 28, 2026); Testimony of Dr. Charles Harvey, 
Tr. 1227:8 – 1229:10 (Aug. 3, 2026). 
32 CBD Ex. 3 at 0053. 
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part of the permitting process.”33 The rule broadly requires a project proponent to identify and 

correct wells but does not mandate key methods or tried-and-true best practices that ensure 

identification is successful.34 This is not enough. For example, a simple desktop records search 

will often miss wells because wells can be completely unmapped or records incomplete.  

 Further, the proposed rule does nothing to protect against old, improperly plugged wells. 

The date a well was plugged is key to the potential risk posed by a well—yet the proposed rule is 

silent here. Dr. Helm-Clark noted that wells plugged before 1952 were plugged before 

comprehensive well plugging standards were in place.35 For example, “any well plugged prior to 

1952 should be scrutinized for possible replugging because that is the year that the first 

comprehensive well plugging standards were issued by the American Petroleum Institute. Wells 

plugged before this date may be plugged with materials known to degrade with time (e.g., wood 

chips, walnut shells), with drilling mud in uncased holes, or which may not be plugged at all.”36 

Dr. Helm-Clark highlighted the case of Midwest, Wyoming, where an already plugged well was 

not corrected and led to a significant leak and closed a nearby school for an entire year.37 Dr. 

Helm also testified to the importance of complete plugging records, noting that on the Division’s 

own online well database she found that many wells plugged before 1970 that did not have 

complete plugging records.38 The proposed rule does not address either of these problematic well 

categories.  

 
33 CBD Ex. 3 at 0060. 
34 See proposed rule at 19.15.43.9.C(1)(d) and 19.15.43.9.E(3)(b)–(c). 
35 CBD Ex. 3 at 0071. 
36 CBD Ex. 3 at 0071; see also Testimony of Dr. Catherine Helm-Clark, Tr. 964:20 – 966:4 (July 
30, 2026). 
37 Testimony of Dr. Catherine Helm-Clark, Tr. 828:23 – 830:4 (July 30, 2026). 
38 CBD Ex. 3 at 0071-0072. 

Received by OCD: 10/09/2026 Page 16 of 75



CBD’S CLOSING ARGUMENT AND PROPOSED FINDINGS OF FACT  |   17 
  

 Dr. Helm-Clark concluded there were “substantial shortcomings of the current proposed 

rule that effectively put into place a wait-and-see approach to this question. This is not sufficient 

given the known cases of plugged and abandoned wells becoming conduits for leaking fluids 

from injection wells and causing extensive harm to the communities and ecosystems situated 

near them.”39 The Commission must remedy these deficiencies and take a proactive role to 

protect drinking water and New Mexicans because “[t]he regulatory agency responsible cannot 

adequately ensure the protection of USDWs if it does not or cannot enforce corrective action to 

plug or replug wells.”40 

To correct these shortcomings, the Commission must adopt a two-phased—non-physical 

and then physical—approach to identify all historic wells and leakage conduits in the Area of 

Review and within one-half mile of certain structures. The Center proposes common sense 

measures that use complete records and leverage local knowledge before using physical 

investigations to fill in gaps. Dr. Helm-Clark testified that this is a “process that the EPA has 

been using in CERCLA and RCRA for years. This is a streamlined, well-known process.”41 It’s 

not enough for project proponents to simply list the wells it has found on the Divion’s database—

some wells are undocumented and even wells on the database often have incomplete records.42 

The approach looks to agency records as a starting point but recognizes more must be done. 

Interviews with property owners, landmen, lease owners, and other on-the-ground parties likely 

to know where an otherwise undocumented well is located are part of an initial review. This 

process has already proven its value and likely would have prevented failures at present injection 

 
39 CBD Ex. 3 at 0072. 
40 CBD Ex. 3 at 0074 – 0075. 
41 Testimony of Dr. Catherine Helm-Clark, Tr. 859:10 – 17 (July 30, 2026). 
42 CBD Ex. 3 at 0071. 
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sites had it been employed.43 If this initial non-physical review suggests further information is 

necessary, a physical investigation “designed using the information gathered in the non-physical 

review” must take place to confirm the presence or absence of wells.44 

Our proposal also incorporates protections against wells that are potentially inadequately 

“plugged” or that lack complete records. It requires additional investigation of any well plugged 

prior to 1952 that is unlikely to have used modern plugging standards and of any well that does 

not have complete plugging records. Specifically, for wells plugged before 1952, wells lacking 

plugging records, wells plugged using solely drilling mud with a cement plug, or wells that were 

previously undocumented, the “only responsible course of action is to assume that the wells are 

not sealed and can act as conduits for leaking injection zone fluids.”45 These wells must be 

replugged using modern plugging standards. 

We propose an additional characterization zone extending in a ten-mile radius from a 

Class VI injection site to locate more distant problematic faults or fractures that still are likely to 

interact with conduits such as inactive oil or gas wells.46 Dr. Helm-Clark noted, “There exists a 

substantial body of knowledge exploring how far injected fluids can escape or migrate; in the 

majority of cases where injection wells have leaked, the incidents have taken place up to twelve 

miles distant from the injection sites that have caused them, substantially outside of the wells’ 

areas of review.”47 It is for that reason that our proposed language also mandates the two-phased 

well inventorying methodology to identify any wells that are within one-half mile of any 

 
43 CBD Ex. 3 at 0064; Testimony of Dr. Catherine Helm-Clark, Tr. 816:6 – 818:22, 966:17 – 
969:4 (July 30, 2026). 
44 CBD Ex. 3 at 0064. 
45 CBD Ex. 3 at 0074. 
46 Testimony of Dr. Catherine Helm-Clark, Tr. 826:20 – 827:6 (July 30, 2026). 
CBD Ex. 3 at 0064. 
47 CBD Ex. 3 at 0055-0056. 
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“residentially zoned areas, schools, hospitals, and other public buildings located within 10 miles 

of a Class VI injection site to identify and correct any abandoned or poorly plugged wells.”48  

 “We have this class of accidents that we see happening now that the EPA was not aware 

of back in the 2005, when they started putting these regulations together, that this was going to 

turn into a major problem.”49 The Commission has a duty to address this major problem and 

must adopt the Center’s recommendations to ensure site characterization is robust enough to 

identify and correct all transmissive faults and wells that could endanger New Mexicans. 

2. A one-half mile setback must be put in place to protect New Mexico’s 
communities. 

One thing is clear about Class VI projects: they pose extreme risk to communities. The 

vast quantities of carbon dioxide being injected are extremely dangerous. Dr. Helm-Clark noted 

that “[a] large-scale CO2 release event has the capacity to kill and injure hundreds of people, 

pets, livestock, and wildlife within the area of the release”50 and that “[a] break in the pump or 

piping feeding a CO2 injection well can flood an area with enough CO2 to cause widespread 

asphyxiation.”51 Yet the proposed rule contains no setback requirement for Class VI wells from 

schools, homes, hospitals, churches, or any other public or high-occupancy building. Nor is there 

any additional protective zone for legacy oil or gas wells that may be geologically connected to 

Class VI wells and thus pose a risk of blowouts or other leaks.  

A Class VI well has the potential to harm a community should a release occur.52 The 

Commission must heed the warnings found in the carbon dioxide related tragedies that have 

unfolded across the United States. Dr. Helm-Clark gave several examples of devastating releases, 

 
48 CBD Ex. 3 at 0055. 
49 Testimony of Dr. Catherine Helm-Clark, Tr. 826:15 – 19 (July 30, 2026). 
50 CBD Ex. 3 at 0106. 
51 CBD Ex. 3 at 0048-50. 
52 See, e.g., Testimony of Dr. Catherine Helm-Clark, Tr. 1003:18 – 1006:24 (July 31, 2026). 
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including one in Satartia, Mississippi, that hospitalized 45 people and led to the evacuation of 

more than 200 others.53 Another release in Midwest, Wyoming, caused by an inactive well, shut 

down a school for a year to protect all of the children from the extremely high levels airborne 

pollutants that were pushed into the school via a leak through that well.54 The increased pressure 

of confining zones in injection operations has led to blowouts in inactive or poorly plugged wells 

connected to the injection zone.55  

The Commission must adopt a setback requirement of one-half mile from schools, 

hospitals, and other public buildings and residential-zoned areas to protect the state’s residents. 

This setback must be for Class VI wells and any related infrastructure such as monitoring wells, 

which themselves have led to documented leaks,56 within a 10-mile radius of a Class VI injection 

site. This setback—one-half mile from the above structures—must also include new oil and gas 

wells drilled within that 10-mile radius.  

This setback is based on the proven risk to communities by documented carbon dioxide 

releases and “natural controls” that can prevent them.57 A one-half mile buffer is a reasonable 

distance but also almost eliminates the risk of Class VI projects to communities. This number is 

based on Dr. Helm-Clark’s review of various leak events related to carbon dioxide injection and 

her extensive technical expertise. She highlighted that a “half mile is appropriate because the 

International Emergency Response Guidebook (ERG) recommends an initial half-mile isolation 

and evacuation zone for large inert gas releases. In the event of a large CO2 release, every police 

 
53 CBD Ex. 3 at 0048-49. 
54 CBD Ex. 3 at 0049-0050, 0073. 
55 CBD Ex. 3 at 0051-52. 
56 Testimony of Dr. Catherine Helm-Clark, Tr. 847:8 – 25 (July 30, 2026). 
57 CBD Ex. 3 at 0056-58; Testimony of Dr. Catherine Helm-Clark, Tr. 828:4 – 20 (July 30, 
2026). 
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officer and firefighter will follow the ERG to set up a half-mile isolation/evacuation zone 

immediately.”58  

Thus, a half-mile buffer in a mandatory setback requirement proactively mitigates the 

potential harm to human health by incorporating what would otherwise be evacuation guidelines 

into initial project planning, something Dr. Helm-Clark refers to as a “natural control”.59 Using 

the Satartia tragedy as an example, Dr. Helm-Clark noted that, “simply not siting pipelines in 

these locations would be even better and a Sarartia-type incident would also be avoided by not 

allowing CO2 pipelines to pass within a half mile of homes and public buildings, which would 

be a natural control based upon the characteristics and movement of CO2.”60 This approach also 

protects New Mexicans from tragedies caused by leaks via inactive or abandoned wells that have 

been seen in other states, such as the yearlong closure of the Midwest, Wyoming.61 

We know Class VI projects can harm or kill community members should something go 

wrong—often with little notice. This level of risk is not acceptable and demands robust 

mitigation measures. The Commission must adopt a rule that adequately responds to these 

dangers and protects New Mexican communities. When something goes wrong with a Class VI 

project, there must be a safety buffer to protect New Mexicans. 

C. The Commission must adopt testing and monitoring measures that ensure Class VI 
projects do not harm water resources and communities. 

Commonsense testing and monitoring provisions will bolster the protectiveness of the 

rule. First, additional tests must be introduced that leverage current best practices and technology 

to adequately prevent and detect leaks. Second, injection parameters must be included to protect 

 
58 CBD Ex. 3 at 0057. 
59 CBD Ex. 3 at 0057-58. 
60 CBD Ex. 3 at 0058. 
61 Testimony of Dr. Catherine Helm-Clark, Tr. 828:23 – 830:4 (July 30, 2026). 
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against a catastrophic failure of the injection zone, including a gradual and monitored pressure 

ramp-up period and an injection pressure cap that aligns with a more reasonable factor of safety. 

And finally, specific events that may compromise Class VI infrastructure must trigger a 

mandatory reevaluation of the Area of Review of a Class VI project. 

1. Science-backed best practices for testing and monitoring will better prevent 
and detect leaks. 

 The proposed rule does not require adequate monitoring and testing to prevent or timely 

detect leaks. It generally just adopts federal minimum standards. This is to the detriment of New 

Mexicans and our water. Dr. Helm-Clark noted that parts of those federal standards concerning 

logging, for example, are “dated, too specific in some places, not specific enough in others, and 

deficient with regard to USDWs.”62 Many of the proposed rules’ requirements fall short of best 

practices and fail to use updated tools that would ensure protection of water resources. 

The Commission must incorporate several fundamental testing and monitoring provisions 

to protect New Mexico’s water. Dr. Helm-Clark testified that employing a combination of 

surface seismic, ambient noise, and gravity surveys combined with methods such as Hall plot 

analyses “on a regular basis can detect leaks regardless of the size of the AoR. If regular 

monitoring includes these AoR-size-insensitive methods, leaks should be caught and stopped 

before significant amounts can infiltrate as far as USDWs.”63  

Ambient noise tomography and Hall plots must become part of the rule. Dr. Helm-Clark 

recommended “the use of ambient seismic tomography throughout the life of the project with 

semi-annual reporting, and monthly reporting using simple methods such as Hall Plots that 

should begin after the first six months of injection.”64 Monitoring methods like ambient noise 

 
62 CBD Ex. 3 at 0088 – 89. 
63 CBD Ex. 3 at 0083. 
64 CBD Ex. 3 at 0084. 
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tomography (ANT) have significant benefits over traditional seismic,65 including the ability to 

accurately image basalts that are common to New Mexico and not usually unimageable with 

traditional seismic methods.66 Additionally, tests like Hall plot analyses are extremely economic, 

well-known within the industry, and even included in major commercial reservoir management 

software.67 More than that, the data for Hall plots is already collected for Class VI reporting, yet 

adding these analyses “can spot a developing problem with an injection well weeks or months 

before another monitoring method could spot a problem,” while only “add[ing] perhaps half an 

hour of work” to a monthly or semi-annual report.68 

Density and sonic logs are also key tests that must be added to this rule. Requiring “basic 

logs such as density logs and sonic logs…can definitively identify freshwater aquifers,” and 

other logs, such as fracture logs, should be restricted to avoid older, less effective methods.69 Dr. 

Helm-Clark pointed out that using nothing but the “bare minimum of wireline tools” can 

“introduce errors in its porosity measurement” in certain formations but that “[t]he addition of a 

density log solves this logging problem, since porosity can be calculated from this log’s data, 

thus providing a log interpreter with an essential tool to distinguish true porosity from erroneous 

porosity measurements.”70 A further needed amendment, for which Commissioner Ampomah 

expressed support,71 is the addition of mandatory sonic logs. This is necessary to collect 

parameters “for fracture/rock strength analyses and modeling the AoR, as well as providing the 

 
65 CBD Ex. 3 at 0086 – 0087; Testimony of Dr. Catherine Helm-Clark, Tr. 832:14 – 835:14 (July 
30, 2026). 
66 CBD Ex. 3 at 0087. 
67 Testimony of Dr. Catherine Helm-Clark, Tr. 840:15 – 8842:6 (July 30, 2026). 
68 CBD Ex. 3 at 0085. 
69 CBD Ex. 3 at 0090. 
70 CBD Ex. 3 at 0091. 
71 Testimony of Dr. Catherine Helm-Clark, Tr. 946:2 – 947:2 (July 30, 2026). 
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time-to-depth correlations for the seismic mapping of the subsurface.”72 The federal rules that the 

Applicant has simply copied do not employ testing methods best suited for the tasks they are 

meant to accomplish73 and the addition of these logs originates from Dr. Helm-Clark’s personal 

experience reviewing permits. 

Moreover, the mandatory use of noise logs for corrosion testing is needed because 

“temperature logs alone may miss flow anomalies due to leaks, inadequate equilibration, or 

running the tool too fast” and noise logs have already demonstrated their ability to identify leaks 

at sites like the ADM Class VI project in Decatur.74 Additionally, new studies have highlighted 

that the most effective corrosion testing technique is to combine traditional coupons with other 

corrosion inspection tools75 and, separately, that testing for carbon dioxide, methane, and noble 

gas isotopes often far outperforms soil gas monitoring, especially in historic oil or gas fields.76 

The Commission must mandate new, more protective technology where it is clear that it 

is available and superior. “[B]orehole imaging logs, which use either acoustic waves or 

resistivity, are acknowledged in the industry as the most effective logs for fracture analysis” and 

should be required, while “[o]lder, less effective methods like optical and non-imaging dipmeter 

logs should be precluded by the rule.”77 As Dr. Helm-Clark stated, “I have industry experience in 

the interpretation of borehole imaging logs for fracture, and the quality of information provided 

 
72 CBD Ex. 3 at 0092. 
73 CBD Ex. 3 at 0091. 
74 CBD Ex. 3 at 0097 – 0098; Testimony of Dr. Catherine Helm-Clark, Tr. 836:5 – 25 (July 30, 
2026). 
75 CBD Ex. 3 at 0099 – 0100. 
76 CBD Ex. 3 at 102 – 04; Testimony of Dr. Catherine Helm-Clark, Tr. 837:1 – 840:14 (July 30, 
2026). 
77 CBD Ex. 3 at 0093. 
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by these logs is without compare: a borehole imaging log is the metaphorical picture whereas a 

suite of wireline logs without a borehole imaging log is the metaphorical one thousand words.”78 

Ultimately, the Commission has a responsibility to protect New Mexicans and their 

drinking water by mandating best practices—not methods simply copied and pasted from 

outdated federal rules that create “regulations [that are] are dated, too specific in some places, 

not specific enough in others, and deficient with regard to USDWs.”79 

2. Gradual injection ramp up and an injection pressure cap will protect Class VI 
project integrity. 

The proposed rule also ignores documented risk-reduction strategies such as gradual 

monitored pressure ramp-ups upon initiation of injection and reasonable caps on maximum 

injection pressure. The final rule should include both to better protect the state’s limited water 

supplies and to mitigate the potential risk to communities.  

The simple addition of a gradual ramp up of pumping pressure over five days with daily 

spinner log monitoring during the beginning of injection would help prevent risks posed during 

start-up operations.80 The “purpose behind the pressure ramp-up is to avoid fracturing the 

formation by a sudden high-pressure surge. The daily monitoring is required ‘to look for any 

evidence of anomalous pressure behavior’ indicative of ‘formation fracturing,’”81 This is already 

in permits across the United States.82 Dr. Helm-Clark noted that there are “[s]everal examples of 

this best practice for initiating injection include[ing] the earliest Class VI permit, issued to the 

DOE Wellington project in Kansas,”83 one issued for the Archer Daniels Midland (ADM) 

 
78 CBD Ex. 3 at 0093. 
79 CBD Ex. 3 at 0088 – 0089. 
80  CBD Ex. 3 at 0079. 
81  CBD Ex. 3 at 0080. 
82 Testimony of Dr. Catherine Helm-Clark, Tr. 830:8 – 19 (July 30, 2026). 
83 CBD Ex. 3 at 0079. 
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Decatur CCS#2 well,84 and “a recent Class VI application for the first of several injection wells 

at the River Parish Sequestration Project in Ascension Parish, Louisiana.”85 

In conjunction with a gradual monitored ramp up, the Commission must decrease the 

pressure cap for the injection zone to protect against failure. An 80% pressure cap is adequately 

protective and more than reasonable when compared to other sectors. A 90% pressure cap, 

currently in the proposed rule, is far too high. It has proven dangerous in other injection control 

projects86 and would not be protective enough in many other sectors.87 Underground injection 

control programs “typically allow an [factor of safety] of 1.11 to 1.25, contrary to civil and 

mechanical engineering practice.”88 A cap of 80% is already a significant compromise. Dr. Helm-

Clark explained that “[b]y minimum American civil engineering standards, [factor of safety] 

should also be 2 for underground injection control (UIC) program injection wells such as Class 

VI wells, which would be 50% of the fracture pressure.”89 An appropriate factor of safety is vital 

to “prevent catastrophic failure, ensure the system has long life, allow modification without 

risking failure, and reduce maintenance and repair costs.90  

3. Mandatory reevaluation of a Class VI Area of Review must take place after 
certain potentially compromising events.  

 The proposed rule does not require reevaluation of the Area of Review after occurrences 

that could compromise containment, only requiring review every 4 years.91 Yet, both Dr. Helm-

Clark and Dr. Harvey testified that certain events should trigger a mandatory and immediate 

 
84 CBD Ex. 3 at 0080. 
85 CBD Ex. 3 at 0080. 
86 Testimony of Dr. Catherine Helm-Clark, Tr. 860:24 – 862:11 (July 30, 2026). 
87 Testimony of Dr. Catherine Helm-Clark, Tr. 860:13 – 20 (July 30, 2026). 
88 CBD Ex. 3 at 0081. 
89 CBD Ex. 3 at 0081. 
90 CBD Ex. 3 at 0081. 
91 Proposed rule 19.15.43.9.E(5) NMAC. 
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review to protect the integrity of the project. Dr. Helm-Clark noted that there have already been 

demonstrated instances in which the Area of Review for a Class VI well required reevaluation 

before models had predicted, highlighting obvious triggers for such reevaluations.92 Dr. Harvey 

also pointed out the need to include “a description of monitoring and operational conditions that 

would warrant...early reevaluation of the AOR.”93 

The Area of Review must remain protective as Class VI projects evolve or else it will 

inject substantial risk into Class VI operations. Dr. Helm-Clark noted that “[i]f an Area of 

Review is sized too small and results in a failure to evaluate wells, faults, or other potential risks 

present in the injection area that would otherwise have been studied, it can lead to…scenarios 

that could harm community members and/or damage property.”94 For example, at the Archer 

Daniels Midland Decatur Class VI well, a reevaluation of the Area of Review ended up 

informing the project proponents that the underground carbon dioxide pressure front was about 

160% larger than their original models had shown.95 This type of expansion comes with risk that 

must be incorporated into a reevaluation. Dr. Harvey also highlighted the need to ensure aspects 

of the project like the injection plume are modeled as accurately as possible.96 These models 

must properly delineate an Area of Review to avoid, among other things, releases of carbon 

dioxide that endanger human health or infiltrate underground sources of drinking water. Dr. 

Helm-Clark provided several real-world examples of such injurious carbon dioxide leaks 

throughout the country.97    

 
92 CBD Ex. 3 at 0077 – 0078. 
93 Testimony of Dr. Charles Harvey, Tr. 1215:5 – 1216:17 (Aug. 3, 2026). 
94 CBD Ex. 3 at 0046. 
95 Testimony of Dr. Catherine Helm-Clark, Tr. 821:18 – 822:12 (July 30, 2026). 
96 Testimony of Dr. Charles Harvey, Tr. 1226:6 – 1227:7 (Aug. 3, 2026). 
97 CBD Ex. 3 at 0046-0048. 

Received by OCD: 10/09/2026 Page 27 of 75



CBD’S CLOSING ARGUMENT AND PROPOSED FINDINGS OF FACT  |   28 
  

Specific conditions may result in more serious issues with the confining zone and merit 

an immediate review of the Area of Review.98 These include a change in the number of injection 

wells; a change in the injection rates, volumes, or pressures; a change in the composition of the 

injectate or production rate; seismic or other emergency events; and newly acquired data deemed 

significant.99 These proposed changes are based on documented events at Class VI wells across 

the United States100 and this list simply incorporates many protections that are already commonly 

requested by the federal EPA and that many projects are already employing.101  

D. The Commission must give the public access to information needed to meaningfully 
review the risk posed by a Class VI project. 

The proposed rule keeps the communities affected by Class VI projects in the dark and 

prohibits effective review of a project. For example, the methodology and assumptions behind 

the calculation of the Area of Review go unreported despite the delineation of the Area of 

Review being a fundamental factor in determining risk.  

Dr. Helm-Clark discussed how difficult and time-consuming it is to try to reverse 

engineer data to understand the models used by Class VI project proponents102 and noted that 

this “adds unnecessary hours onto the review, hours that could have been better spent examining 

more important issues, like whether the process to create the AoR is adequate.” Dr. Helm-Clark 

highlighted that this information is also important for state agencies to properly review a project 

application and determine whether it should be granted.103 Yet this lack of transparency has been 

the case with every permit she has reviewed104 Dr. Harvey echoed these concerns, saying 

 
98 CBD Ex. 3 at 0077 – 0078. 
99 CBD Ex. 3 at 0077 – 0078. 
100 CBD Ex. 3 at 0077 – 0078. 
101 Testimony of Dr. Catherine Helm-Clark, Tr. 819:1 – 821:8 (July 30, 2026). 
102 CBD Ex. 3 at 0068. 
103 CBD Ex. 3 at 0068. 
104 Testimony of Dr. Catherine Helm-Clark, Tr. 813:4 – 814:23 (July 30, 2026). 
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“disclosure of model assumptions, code validation, calibration metrics, and raw operating data. 

This is all essential because a regulator who can't see the data and reasoning behind a model's 

predictions cannot evaluate safety.”105 Without these components it is hard to see how the 

agency, let alone public, could properly review a Class VI proposal. The Commission must make 

this critical modeling data available to the public and allow it to review Class VI projects and 

make informed decisions that accurately weigh risk. Reviewers like Dr. Helm-Clark must be able 

to easily “determine whether or not the data and…the information they've collected is adequate 

to actually do the job inside of the model.”106  

To give the public access to this information, Class VI project proponents must provide a 

summary of key aspects of their modeling and assumptions used to delineate a project’s Area of 

Review. “Adding an overview of the process would save hours for the public and scientific 

reviewers who wish to contribute their evaluation during the public comment portion of the 

permitting process.”107 It would also allow the Division to more efficiently review an applicant’s 

work to determine whether a permit should be granted.108 The proposed executive summary 

would save hours during the review process for experts and agencies and “is a trivial expense 

compared to the cost of assembling the permit paperwork, which runs into tens of thousands of 

dollars.”109 This, in turn, protects communities by ensuring public interest advocacy 

organizations have an accurate understanding of the risks involved, allowing those organizations 

to help inform the public. 

 
105 Testimony of Dr. Charles Harvey, Tr. 1206:1 – 6 (Aug. 3, 2026). 
106 Testimony of Dr. Catherine Helm-Clark, Tr. 814:9 – 23 (July 30, 2026). 
107 CBD Ex. 3 at 0068. 
108 CBD Ex. 3 at 0068. 
109 CBD Ex. 3 at 0068. 
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Commissioner Ampomah also discussed the importance of this information being 

publicly available and offered his own suggested language.110 That language, provided to parties 

both electronically and in hard copy during the hearing, is reproduced below: 

3. Model documentation: Page 7 Exhibit 3 

19.15.43.9.E(3)(a) NMAC 

(iv) describe the conceptual model, numerical or analytical method, software and 
version used, governing assumptions, initial and boundary conditions, input 
parameters and sources of data; 

(v) describe the calibration methodology and results, where calibration data are 
available; and 

(vi) provide sufficient documentation to allow the director to evaluate and 
reproduce, or independently review, the material conclusions of the modeling 
analysis. 

4. Sensitivity and uncertainty analysis: Page 7 Exhibit 3 

19.15.43.9.E(3)(a) NMAC 

(vii) evaluate the sensitivity of predicted plume migration, pressure-front 
movement and area of review delineation to material uncertainty in site 
characterization data, formation properties, operational assumptions and model 
parameters; and 

(viii) describe material sources of uncertainty and explain how those uncertainties 
were considered in delineating the area of review and developing the corrective-
action and testing and monitoring plans. 

Commissioner Ampomah’s language incorporates much of the same information the 

Center proposes for the rule, and it would be an acceptable alternative so long as it is publicly 

available upon request.111  

E. The Commission must mandate minimum training and equipment to be provided to 
communities to adequately respond to Class VI emergencies. 

Class VI projects bring unique and deadly risks to New Mexicans. Many communities 

may not be prepared to respond. The Commission must require Class VI project proponents to 

 
110 E.g., Testimony of Dr. Catherine Helm-Clark, Tr. 936:13 – 938:3 (July 30, 2026). 
111 Testimony of Dr. Catherine Helm-Clark, Tr. 936:13 – 938:3 (July 30, 2026). 
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meaningfully incorporate the needs of each community into this training process and provide 

adequate training and equipment to communities to navigate the dangers of these projects. 

1. Communities must have a meaningful role in identifying and advocating their 
specific training or equipment needs. 

The proposed rule gives communities little agency to ensure their specific emergency 

response needs are met. Instead, it allows Class VI project proponents to dictate engagement 

levels, decide what training to provide, and has no equipment provision requirements.  

Under the proposed rule, Class VI project proponents must “conduct outreach with 

communities located within the AoR during development of the emergency and remedial 

response plan”112 but the Class VI operator defines the contours of this. For example, the plan 

submitted by the proponent must “describe how the owner or operator will provide training to 

local emergency responders,” “include a summary of community outreach activities,” and 

“explain how community outreach will be maintained.”113 But the rule does not articulate any 

mandatory minimum components for a training program, specify steps required for community 

engagement to ensure it is meaningful, or articulate parameters for ongoing outreach.114 The 

process is dictated by the Class VI proponent and approved by the Division, while the 

community is left to work within the box that these two entities construct.  

For communities to develop an adequate response plan for Class VI projects, they need to 

be able to play a meaningful role in the process. At the very least, the rule should ensure that 

communities and their first responders have a mechanism by which they can directly inform the 

Division of their specific needs and preferences concerning emergency response. This prevents a 

Class VI project proponent from having exclusive control of the information the Division 

 
112 Proposed rule, 19.15.43.9.O(2) NMAC. 
113 Proposed rule, 19.15.43.9.O(2) NMAC. 
114 See Testimony of Mr. Matt Eales, Tr. 393:14 – 396:25 (July 28, 2026). 
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receives concerning community outreach and emergency response planning. Such a mechanism 

should be available to a community both during the initial outreach surrounding the development 

of an emergency response plan and during subsequent reevaluations of the plan and ongoing 

training activities held pursuant to any plan. 

2. The Commission must require mandatory minimum training and equipment to 
prepare New Mexican communities for the dangers of Class VI infrastructure. 

Despite the potentially deadly consequences of Class VI emergencies, the proposed rule 

does nothing to require minimum training or equipment for the communities and first responders 

near such projects.  

Oil Conservation Division witness Mr. Matt Eales conceded that he was not aware of the 

Division having familiarity with the training requirements for all of New Mexico’s state, county, 

and city emergency response teams.115 He conceded that, though certain communities in New 

Mexico may know how to deal with carbon dioxide in the context of Class II injection wells,116 it 

was unclear whether all communities would have prepared for a catastrophic carbon dioxide 

release unless they already had this experience with carbon dioxide.117  

This level of doubt is unacceptable. Dr. Helm-Clark underscored that certain minimum 

training is vital to adequately respond to a Class VI emergency.118 As is minimum personal 

protective equipment.119 She also noted that the training required is not included in normal 

training for emergency responders and that, “In [her] forty years of attending annual OSHA 

 
115 Testimony of Mr. Matt Eales, Tr. 387:9 – 24 (July 28, 2026). 
116 Testimony of Mr. Matt Eales, Tr. 389:20 – 390:21 (July 28, 2026). 
117 Testimony of Mr. Matt Eales, Tr. 388:6 – 16 (July 28, 2026). 
118 CBD Ex. 3 at 0107-0108. 
119 CBD Ex. 3 at 0106. 
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HAZWOPER training, [she] ha[d] not once received specific training on CO2 release 

emergencies. It’s not on the list of things that OSHA prioritizes in HAZWOPER training.”120  

This lack of training exacerbated the 2020 tragedy in Satartia, Mississippi, described 

above, that led to tens of hospitalizations and hundreds of evacuations.121 Dr. Helm-Clark 

highlighted that the “confusion of the first responders during the Satartia incident demonstrated 

that lack of familiarity with the unique aspects of a CO2 accident was a factor during the gas 

release. Consequently, the local responders were unable to fully appreciate and react to the 

situation. For example, they did not employ[] supplemental air when entering the CO2-

contaminated area.”122 Dr. Helm-Clark also noted that “self-contained breathing apparatus 

(SCBA) equipment is the only safe level of personal protective equipment for public safety 

personnel entering the scene for [large-scale carbon dioxide release] rescue”123 but that “[m]any 

first responders in the state’s rural communities may not be able to afford, maintain, and replace 

such equipment.”124 

The Commission must reject Mr. Eales’ suggestion that mandatory minimum training can 

be avoided because “each county, city, and each entity we spoke to had a different way that they 

felt met the emergency response requirements within their particular roles” and preferred a less 

prescriptive approach.125 This argument only underscores the need for minimum training levels 

and the provision of basic necessary equipment. If the Division oversees New Mexico’s Class VI 

injection program, it has a responsibility as the expert agency to ensure uniform minimum levels 

 
120 CBD Ex. 3 at 0107. 
121 See, CBD Ex. 3 at 0108; Testimony of Dr. Catherine Helm-Clark, Tr. 957:21 – 958:10 (July 
30, 2026).  
122 CBD Ex. 3 at 0108. 
123 CBD Ex. 3 at 0106. 
124 CBD Ex. 3 at 0109. 
125 Testimony of Mr. Matt Eales, Tr. 388:2 – 5 (July 28, 2026). 
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of protection are in place across the state. It need not mandate specific response measures but is 

does need to mandate specific response training to ensure all communities—regardless of prior 

experience with carbon dioxide—are safe.  

The Center proposes language to ensure communities receive these minimum response 

elements to prevent a tragedy like that seen in Satartia from occurring in New Mexico. Specific 

and mandatory minimum training components ensure community first responders can navigate 

the basic thresholds of emergency response in the context of a carbon dioxide release. This 

training can be easily added to existing training that many first responders already receive.126 We 

specifically suggest training on where carbon dioxide infrastructure is located, what carbon 

dioxide injuries look like, recommended isolation and evacuation response, the correct process 

for searching for victims, and recommended first response to carbon dioxide injuries. The 

proponent of a Class VI project must also provide the self-contained breathing apparatuses 

(SCBAs) Dr. Helm-Clark identified as necessary to a community that does not already have 

them, ensuring lack of equipment does not prevent adequate response for rural communities. 

PROPOSED FINDINGS OF FACT 

Without waiving any objections to the authority of the Commission or Division, the 

Center for Biological Diversity provides the following proposed findings of fact in the case that 

the Commission chooses to proceed with adopting a rule. 

I. The dangers and unknowns of Class VI wells require a protective approach that 
ensures maximum protection for water and communities. 

1. Class VI injection is a young industry. As of May 2026, there were only 47 Class VI 

wells in the United States with construction permits granted by the federal EPA127 and 

 
126 Testimony of Dr. Catherine Helm-Clark, Tr. 956:19 – 957:20 (July 30, 2026). 
127 CBD Ex. 3 at 0061. 
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there are no operational Class VI wells in New Mexico.128 Of the Class VI projects in 

existence, most do not inject high volumes of carbon dioxide.129 

2. The lack of operational Class VI wells means that it is challenging to find case studies to 

accurately identify and weigh the many risks posed by these projects.130 The result is 

significant uncertainty.131 

3. Even those Class VI wells that are in operation have demonstrated significant technical 

concerns that cast doubt as to how effective the industry may be and how Class VI 

projects might behave.132 One of the nation’s only Class VI projects injecting in 

considerable amounts has experienced leaks.133 

4. It is well documented that Class VI infrastructure is extremely dangerous and can be 

deadly if not managed properly.134 Large amounts of carbon dioxide such as those 

injected by Class VI projects have the capacity to kill and injure hundreds of people and 

could lead to widespread asphyxiation if released.135 

5. In one example of the perils of high-volume carbon dioxide infrastructure, a catastrophic 

release from a ruptured carbon dioxide pipeline near Satartia, Mississippi, resulted in at 

least 45 individuals being hospitalized and more than 200 individuals evacuated.136 In 

another example, a school in Midwest, Wyoming, had to be closed for a year after an 

 
128 Testimony of Mr. Matt Eales, Tr. 389:6 – 9 (July 28, 2026). 
129 See Testimony of Dr. Charles Harvey, Tr. 1206:3 – 9 (Aug. 3, 2026). 
130 CBD Ex. 3 at 0061. 
131 Testimony of Dr. Charles Harvey, Tr. 1203:2 – 15, 1207:21 – 24 (Aug. 3, 2026); CBD Ex. 3 at 
0061. 
132 Testimony of Dr. Charles Harvey, Tr. 1205:23 – 1206:2 (Aug. 3, 2026). 
133 Testimony of Dr. Charles Harvey, Tr. 1206:3 – 9 (Aug. 3, 2026). 
134 CBD Ex. 3 at 0048-0053, 0106. 
135 CBD Ex. 3 at 0048-50, 0106. 
136 CBD Ex. 3 at 0048-49. 
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improperly plugged well facilitated a leak of carbon dioxide and other contaminants and 

forced children and nearby homes to evacuate.137 

6. The risks posed by Class VI operations cannot be fully eliminated but can be mitigated 

with proper regulation.138 

7. Due to the dangerous nature of Class VI projects and the many unanswered questions that 

remain surrounding them, the Commission finds it must take an approach that, first and 

foremost, prioritizes the protection of the people of New Mexico and the scarce but vital 

water resources they depend on. 

II. Site characterization must identify all faults and fractures within ten miles of a 
Class VI injection site and identify and correct all oil and gas wells in that area 
within one-half of a mile of certain high-occupancy structures and public areas. 

8. During the years since the federal Environmental Protection Agency promulgated its 

Class VI regulations, our experience with Class VI wells and underground injection 

programs has only grown and we now are aware of risks and documented complications 

that were previously unforeseen.139  

9. Experience has shown that injection operations can have subsurface interactions that span 

great distances.140 These interactions can cause damage miles away from Areas of 

Review as injection fluids and associated formation fluids travel along transmissive 

faults.141 There is a substantial body of knowledge showing that injected fluids can 

escape or migrate up to twelve miles from the injection site.142 

 
137 CBD Ex. 3 at 0049-0050, 0073. 
138 CBD Ex. 3 at 0054. 
139 Testimony of Dr. Catherine Helm-Clark, Tr. 826:15 – 19 (July 30, 2026). 
140 Testimony of Dr. Catherine Helm-Clark, Tr. 822:16 – 20 (July 30, 2026). 
141 Testimony of Dr. Catherine Helm-Clark, Tr. 823:16 – 21 (July 30, 2026). 
142 CBD Ex. 3 at 0055-0056. 
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10. To prevent the damage associated with fluid migration, it is necessary to add an 

additional level of site characterization that specifically identifies and investigates 

transmissive fractures and faults that may communicate with injection and confining 

zones.143 Based upon documented releases, it is reasonable for this additional site 

characterization zone to extend in a 10-mile radius from the Class VI injection site.144 

11. Any perforation into or through a Class VI injection zone is a potential pathway for 

sequestered carbon dioxide to leak.145 The leaks caused can be to the surface or to any 

higher subsurface layer, including sources of drinking water.146 

12. It is important to accurately identify and characterize a Class VI project location by 

identifying all faults in the area that could serve as leakage conduits, though this can be 

challenging due to the presence of unknown faults or fractures.147 

13. Oil and gas wells, including inactive, abandoned, or orphan wells, are artificial 

perforations that may serve as leakage conduits for carbon dioxide if they are not 

properly plugged.148 Old and inactive wells are also susceptible to dangerous blowouts, 

which have already been documented in the Permian Basin and other fields across the 

nation.149 

 
143 Testimony of Dr. Catherine Helm-Clark, Tr. 826:4 – 827:6 (July 30, 2026). 
144 Testimony of Dr. Catherine Helm-Clark, Tr. 823:16 – 827:6 (July 30, 2026). 
145 CBD Ex. 3 at 0043. 
146 CBD Ex. 3 at 0041-0044. 
147 CBD Ex. 3 at 0045; Testimony of Dr. Hassan Khaniani, Tr. 238:11 – 239:5 (July 28, 2026). 
148 CBD Ex. 3 at 0053; Testimony of Mr. Matt Eales, Tr. 379:21 – 380:24 (July 28, 2026); 
Testimony of Dr. Sai Wang, Tr. 254:5 – 255:7 (July 28, 2026). 
149 CBD Ex. 3 at 0051-52. 
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14. Inactive, abandoned, and orphan wells pose a heightened risk for Class VI operations in 

New Mexico due to the heavy historic and ongoing oil and gas production in the state and 

the number of wells that sit inactive without being properly plugged and abandoned.150 

15. Due to the risk posed by oil and gas wells, historic oil or gas fields are not preferrable 

locations to site Class VI wells and important steps must be taken to protect the integrity 

of injection operations in such locations.151 Though these wells pose risks of leakage, 

there are proven methods to prevent this152 and a properly administered Class VI injection 

program is unlikely to have any effect on active oil or gas production.153 

16. It is vital that every oil or gas well that penetrates the injection zone or geologically 

connected formation of a Class VI project is identified, accurately mapped, and robustly 

studied to ensure its mechanical integrity so that it will not compromise the long-term 

sequestration of the carbon dioxide.154 Without this information, it is not possible to 

ensure underground sources of drinking water are protected.155 

17. To identify all wells within the Area of Review of a Class VI project, it is necessary to 

undertake a two-phase review of zones that to be characterized. The first phase is a non-

physical review that relies on both electronic records and interviews with property 

owners, landmen, lease owners, and other on-the-ground parties that are likely to know 

where an otherwise undocumented well is located.156 If the initial non-physical review 

 
150 CBD Ex. 3 at 0053. 
151 Testimony of Mr. Matt Eales, Tr. 379:10 – 380:24 (July 28, 2026). 
152 CBD Ex. 3 at 0064. 
153 Testimony of Mr. Matt Eales, Tr. 384:16 – 21 (July 28, 2026). 
154 See, e.g., CBD Ex. 3 at 0053; Testimony of Mr. Matt Eales, Tr. 379:21 – 380:24 (July 28, 
2026); Testimony of Dr. Sai Wang, Tr. 254:5 – 255:7 (July 28, 2026); Testimony of Dr. Charles 
Harvey, Tr. 1227:8 – 1229:10 (Aug. 3, 2026). 
155 CBD Ex. 3 at 0066, 0074 – 0075. 
156 CBD Ex. 3 at 0064. 
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suggests further information is necessary, a second-phase physical investigation will be 

used to confirm the presence or absence of suspected wells.157 This two-phased approach 

is a well-known and accepted method in other regulatory schemes.158 It has been shown 

to work.159 

18. In addition to unplugged oil and gas wells, wells plugged prior to 1952 or for which 

incomplete plugging records are available are especially at risk of causing leaks. This is 

because 1952 was the year the first comprehensive well plugging standards were issued 

by the American Petroleum Institute and, prior to that there were no uniform or properly 

tested methods for plugging.160  

19. The only responsible course of action is to assume that wells plugged prior to 1962 and 

wells without complete records have not been properly plugged and may compromise 

injection operations; these wells must be replugged to ensure modern protective plugging 

standards have been used.161 

20. Due to the far-reaching nature of the danger posed by Class VI projects and their 

potential to interact with leakage conduits, it is vital that all wells within one-half mile of 

a school, residentially zoned area, hospital, or other public buildings within ten miles of a 

Class VI project are also identified, mapped, and corrected using the same two-phase 

process as for those wells within the Area of Review.162 

 
157 CBD Ex. 3 at 0064. 
158 Testimony of Dr. Catherine Helm-Clark, Tr. 859:10 – 17 (July 30, 2026). 
159 CBD Ex. 3 at 0064; Testimony of Dr. Catherine Helm-Clark, Tr. 816:6 – 818:22, 966:17 – 
969:4 (July 30, 2026). 
160 CBD Ex. 3 at 0071; see also Testimony of Dr. Catherine Helm-Clark, Tr. 964:20 – 966:4 (July 
30, 2026). 
161 CBD Ex. 3 at 0074. 
162 CBD Ex. 3 at 0055. 
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21. Ineffective identification or foregone necessary corrective action for wells that could 

interact with a Class VI project, even outside of an Area of Review, can lead to 

unacceptable consequences. For example, one well near a school in Midwest, Wyoming 

that was improperly plugged resulted in a blowout that caused the public school to be 

evacuated for an entire year while the necessary corrective action was taken.163 

22. Robust measures to identify, map, and correct any perforation into or through a Class VI 

injection zone is fundamental to protecting New Mexico’s communities and increasingly 

scarce water resources. 

III. Site characterization must include that all Class VI wells or any infrastructure 
that might interact with them is set back at least one-half of a mile from certain 
high-occupancy areas. 

23. Class VI injection projects and associated infrastructure pose grave risk to human health 

and safety if not properly managed. Increased pressure caused by injection operations has 

caused blowouts in inactive and poorly plugged wells that are connected to the injection 

zone.164A large-scale release of carbon dioxide has the potential to kill hundreds of 

people, as well as wildlife and livestock, by means of widespread asphyxiation.165  

24. Instances of carbon dioxide releases from carbon dioxide injection and other carbon 

dioxide infrastructure that have caused significant injury to health and safety have already 

been documented across the United States.166 

25. Instituting a one-half mile buffer between Class VI infrastructure and schools, hospitals, 

churches, residential-zoned areas or any other public or high-occupancy area has the 

potential to almost fully eliminate the health and safety risks of a Class VI project and a 

 
163 CBD Ex. 3 at 0049-0050, 0073. 
164 CBD Ex. 3 at 0051-52. 
165 CBD Ex. 3 at 0106, 0048-50. 
166 CBD Ex. 3 at 0048-50, 0073. 
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catastrophic release on New Mexican communities.167 This number is based on 

emergency response practices widely accepted in the United States and internationally, 

documented releases and their effects, and use of natural controls that prevent harm by 

leveraging the natural properties of carbon dioxide.168 

26. It is well documented that dangerous leaks from Class VI projects may occur many miles 

from the site of carbon dioxide injection itself.169 Instances of such leaks have been 

documented up to twelve miles from such sites.170 Due to the far-reaching nature of the 

danger posed by Class VI projects and their potential to interact with leakage conduits 

such as inactive or orphan wells, it is reasonable to implement a one-half mile setback 

with respect to all schools, hospitals, churches, residential-zoned areas or any other 

public or high-occupancy areas within a ten-mile radius from a Class VI injection site.171 

27. To adequately protect New Mexicans, the one-half mile setback from schools, hospitals, 

churches, residential-zoned areas or any other public or high-occupancy area must apply 

to all Class VI wells and related infrastructure, such as monitoring wells, and also to any 

new oil or gas wells that would pose a risk to carbon dioxide containment. 

IV. Robust testing and monitoring are necessary to protect water resources.  

28. In the interest of protecting the state’s communities and water, the Commission finds that 

it is necessary to be more stringent than the federal regulatory floor. Some provisions of 

the federal rules are dated, and others fail to incorporate reasonable and demonstrated 

 
167 See, e.g., CBD Ex. 3 at 0058. 
168 CBD Ex. 3 at 0056-58. 
169 CBD Ex. 3 at 0055-0056. 
170 CBD Ex. 3 at 0055. 
171 CBD Ex. 3 at 0055. 
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best practices.172 Strong regulation will prevent, identify, and correct leaks before they 

can significantly harm underground sources of drinking water or communities.173 

29. Ambient Noise Tomography has proven to be a valuable tool with significant benefits 

over traditional seismic monitoring.174 

30. Hall plot analyses are quick, economic, and accessible tools that are already well-known 

in the industry. They can leverage data that is already collected for Class VI projects to 

identify developing injection problems weeks or months before other monitoring 

methods.175 

31. Density logs can help definitively identify freshwater aquifers and ensure that errors in 

porosity measurements are not introduced.176 

32. Mandatory sonic logs are necessary to collect parameters for fracture strength analyses 

and modeling the Area of Review, along with to provide the time-to-depth correlations 

for the seismic mapping of the subsurface.177 

33. Noise logs should be a mandatory component of corrosion testing because they have 

already demonstrated their ability to identify leaks at Class VI sites and they are able to 

catch flow anomalies that temperature logs may miss.178 

 
172 E.g., CBD Ex. 3 at 0088 – 89. 
173 CBD Ex. 3 at 0083. 
174 CBD Ex. 3 at 0086 – 0087; Testimony of Dr. Catherine Helm-Clark, Tr. 832:14 – 835:14 (July 
30, 2026). 
175 Testimony of Dr. Catherine Helm-Clark, Tr. 840:15 – 8842:6 (July 30, 2026); CBD Ex. 3 at 
0085. 
176 CBD Ex. 3 at 0091. 
177 CBD Ex. 3 at 0092. 
178 CBD Ex. 3 at 0097 – 0098; Testimony of Dr. Catherine Helm-Clark, Tr. 836:5 – 25 (July 30, 
2026). 
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34. New research has shown that traditional coupon-based corrosion testing techniques alone 

are no longer the most accurate method for corrosion testing and should be combined 

with other corrosion inspection tools.179 

35. Studies have shown that testing for carbon dioxide, methane, and noble gas isotopes often 

far outperforms soil gas monitoring, especially in historic oil or gas fields.180 

36. Borehole imaging logs using acoustic waves or resistivity are preferrable to alternative 

methods because they are acknowledged in the industry as the most effective logs for 

fracture analysis.181 Methods such as optical and non-imagine dipmeter are older and less 

effective and are not acceptable.182 

37. A gradual five-day ramp up of pumping pressure with daily spinner log monitoring will 

avoid fracturing the injection formation by a sudden high-pressure surge. This 

methodology has already been requested by the federal Environmental Protection Agency 

for various Class VI projects and can be found in Class VI permits across the United 

States. It is a best practice that will minimize the risk of start-up of Class VI injection 

operations.183 

38. A maximum injection pressure of 80% of formation fracture pressure is reasonable and 

sufficiently protects water resources and communities. An 80% cap is informed by the 

experiences of other injection projects in the nation and brings the state’s Class VI 

 
179 CBD Ex. 3 at 0099 – 0100. 
180 CBD Ex. 3 at 0102 – 04; Testimony of Dr. Catherine Helm-Clark, Tr. 837:1 – 840:14 (July 30, 
2026). 
181 CBD Ex. 3 at 0093. 
182 CBD Ex. 3 at 0093. 
183 CBD Ex. 3 at 0079 – 0080; Testimony of Dr. Catherine Helm-Clark, Tr. 830:8 – 19 (July 30, 
2026).  
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program in line with the minimum safety standards that are required for engineering in 

other civil sectors.184 

39. Properly delineating the Area of Review of a Class VI project is instrumental to 

preventing injury to communities, drinking water, and property.185 It is important that the 

Area of Review for a project remain protective throughout the lifetime of injection 

operations.  

40. Class VI projects can be dynamic and there have already been cases of the originally 

defined Area of Review becoming inadequate after a change in subsurface conditions. 

For example, a reevaluation of the Area of Review for the Archer Daniels Midland 

Decatur Class VI well ended up showing that the underground carbon dioxide pressure 

front was about 160% larger than their original models had shown.186 

41. To mitigate the risks of an Area of Review becoming inadequate as a project progresses, 

it is vital to reevaluate the adequacy of an Area of Review upon the occurrence of events 

that may result in a compromised injection zone and Area of Review. 

42. The following events are sufficient to merit an automative and mandatory reevaluation of 

the Area of Review for a Class VI project: a change in the number of injection wells; a 

change in the injection rates, volumes, or pressures; a change in the composition of the 

injectate or production rate; seismic or other emergency events; and newly acquired data 

 
184 Testimony of Dr. Catherine Helm-Clark, Tr. 860:13 – 862:11 (July 30, 2026); CBD Ex. 3 at 
0081. 
185 CBD Ex. 3 at 0046-0048; Testimony of Dr. Charles Harvey, Tr. 1226:6 – 1227:7 (Aug. 3, 
2026). 
186 Testimony of Dr. Catherine Helm-Clark, Tr. 821:18 – 822:12 (July 30, 2026); CBD Ex. 3 at 
0046-0048. 
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deemed significant. Many Class VI projects already employ similar protections, and the 

federal Environmental Protection Agency often requests similar protections.187 

V. The methodology for delineating the Area of Review for Class VI projects must 
be publicly available. 

43. Communities near a proposed Class VI project deserve to meaningfully engage with that 

project by reviewing it and making informed decisions that accurately weigh its risks.  

44. The modeling and corresponding assumptions used to calculate the Area of Review for a 

Class VI project are required to efficiently and effectively review whether the Area of 

Review is adequate.188 This information is also important for the review of a project 

conducted by the state agency charged with approving or denying it.189 

45. In the interest of transparency and meaningful public participation, the Commission finds 

that key data, modeling, and assumptions upon which the calculation of the area of 

review rests must be publicly available.  

VI. Class VI operators must ensure project proponents provide certain mandatory 
emergency training components and equipment to communities.  

46. Class VI wells bring unique and deadly risks to New Mexicans. The consequences of a 

mismanaged Class VI project include serious widespread asphyxiation and could be fatal 

to humans, livestock, and wildlife.190 

47. Not all of New Mexico’s communities can be expected to understand or have prepared 

for the emergency response required to confront a catastrophic carbon dioxide release.191 

 
187 CBD Ex. 3 at 0077 – 0078; Testimony of Dr. Catherine Helm-Clark, Tr. 819:1 – 821:8 (July 
30, 2026). 
188 CBD Ex. 3 at 0068; Testimony of Dr. Catherine Helm-Clark, Tr. 813:4 – 814:23 (July 30, 
2026); CBD Ex. 3 at 0068. 
189 CBD Ex. 3 at 0068; Testimony of Dr. Charles Harvey, Tr. 1206:1 – 6 (Aug. 3, 2026). 
190 CBD Ex. 3 at 0106, 0048-50. 
191 CBD Ex. 3 at 0107-0109; Testimony of Mr. Matt Eales, Tr. 387:9 – 388:16 (July 28, 2026). 

Received by OCD: 10/09/2026 Page 45 of 75



CBD’S CLOSING ARGUMENT AND PROPOSED FINDINGS OF FACT  |   46 
  

There is certain minimum preparation and equipment that is vital to adequately respond 

to Class VI emergencies.192 

48. It is the Commission’s responsibility to ensure all New Mexican communities have the 

capacity to appropriately respond to a Class VI emergency. This capacity-building is not 

likely to occur in the normal course of training for most first responders.193 

49. The Commission finds that the most effective manner to ensure adequate protection for 

all communities is to put in place uniform emergency response training standards for all 

Class VI projects across the state. To maximize community capacity, these minimum 

standards must include the provision of both annual training194 and necessary equipment 

for communities that require it.195 

50. Communities have unique needs and preferences when it comes to emergency response 

procedures.196 To accommodate those needs, communities must play an active and 

meaningful role in determining the scope of, and provisions included in, the emergency 

response plan governing a Class VI project. 

CONCLUSION AND REQUEST FOR RELIEF 

The Center for Biological Diversity respectfully requests that the Oil Conservation 

Commission dismiss this rulemaking due to its lack of authority to adopt Applicant’s proposed 

rule and Applicant’s lack of authority to implement the proposed rule. In the alternative, without 

waiving any objections to the Commission's or Division’s authority, and based upon the complete 

 
192 Testimony of Dr. Catherine Helm-Clark, Tr. 1003:18 – 1006:24 (July 31, 2026); CBD Ex. 3 at 
0106-0109. 
193 CBD Ex. 3 at 0107. 
194 CBD Ex. 3 at 0107. 
195 CBD Ex. 3 at 0107-0109. 
196 Testimony of Mr. Matt Eales, Tr. 388:2 – 5 (July 28, 2026). 
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record, the Center for Biological Diversity requests that the Commission adopt its proposed 

changes to the rule.  

 
   

Respectfully submitted, 
 

/s/ Zachary Pavlik   
Zachary Pavlik, Staff Attorney 
Colin Cox, Senior Attorney 
Center for Biological Diversity 
Climate Law Institute 
1025 ½ Lomas NW  
Albuquerque, NM 87102 
(505) 320-6435 
zpavlik@biologicaldiversity.org  
ccox@biologicaldiversity.org   
 
Attorneys for the Center for Biological 
Diversity 
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