
 

 

 
STATE OF NEW MEXICO 

ENERGY, MINERALS AND NATURAL RESOURCES DEPARTMENT 
OIL CONSERVATION DIVISION 

 
IN THE MATTER OF PENDING APPLICATIONS  
CONCERNING INJECTION INTO THE SAN ANDRES  
FORMATION IN AND NEAR THE EUNICE MONUMENT  
SOUTH UNIT, LEA COUNTY, NEW MEXICO  

Case Nos.: 24491, 26255, 
26264, 26267, 26269, 26273, 
26274, 26275, 26277, 26278, 
26279, 26280, 26281, 26284  

 
GOODNIGHT MIDSTREAM PERMIAN, LLC’S RESPONSE TO SHOW CAUSE ORDER 

 
 Goodnight Midstream Permian, LLC (“Goodnight”) responds to the Hearing Examiner’s 

October 13, 2026 Order to Show Cause (the “Order”) and requests that the Division dismiss 

without prejudice, or alternatively stay, matters involving disposal wells inside and outside the 

Eunice Monument South Unit (“EMSU”) that turn on alleged impacts within EMSU, and proceed 

only with matters that turn on alleged impacts within the Arrowhead Grayburg Unit (“AGU”). 

I. INTRODUCTION 

The Order asks whether the New Mexico Oil Conservation Division (“Division”) or the 

Oil Conservation Commission (“Commission”) should defer final adjudication of fourteen 

pending matters until the First Judicial District Court rules on the consolidated appeals in Case 

No. D-101-CV-2026-00177 (“Appeals”). The Division should dismiss without prejudice, or 

alternatively stay, the matters that seek to adjudicate issues presented in the Appeals and proceed 

only with those that do not. The cases fall into three categories. 

First, the Division should dismiss without prejudice, or alternatively stay, the cases 

requiring it to determine whether disposal at the subject wells impairs Empire’s ability to recover 

hydrocarbons within the EMSU. See Case Nos. 26267, 26273, 26274, 26278, 26279, 26280, and 
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26281. Second, it should proceed with the cases requiring the same determination as to the AGU. 

See Case Nos. 26255, 26264, 26269, 26275, 26277, and 26284. Third, it should proceed with 

Goodnight’s application in Case No. 24491, involving the Rocket SWD, which no issue on appeal 

implicates. A chart summarizing Goodnight’s position on each case is attached as Addendum 1. 

II. BACKGROUND 

A. Commission Order Nos. R-24004, R-24004-A, and the Appeals relate to 
impacts within the EMSU. 

The Commission entered Order No. R-24004 in September 2025 and amended Order 

No. R-24004-A in December 2025, addressing Empire’s allegations of impacts within the EMSU. 

See Order No. R-24004, attached as Ex. A, and Order No. R-24004-A, attached as Ex. B. The 

Commission found that a residual oil zone (“ROZ”) exists in the Grayburg and San Andres 

formations within the EMSU and that Empire, as EMSU operator, holds the exclusive right to 

pursue production there. Order No. R-24004 at 12. Critically, however, it found insufficient 

evidence that (a) Goodnight’s SWD operations currently impair Empire’s Grayburg production 

within the EMSU, and (b) the ROZ is recoverable in the EMSU. Id. Among other things, the 

Commission denied Goodnight’s applications for new SWD wells, suspended injection authority 

for its four existing SWDs, and allowed Empire up to three years to attempt a CO2 enhanced oil 

recovery (“EOR”) pilot project to determine whether the ROZ is recoverable. Id. at 12-13. It 

directed the Division to implement steps for Empire to seek approval for its pilot project and 

required Goodnight to prepare and execute a shut-in plan upon Empire’s activation notice so that 

no SWD injection occurs during Empire’s “active” operations. Id. at 7. The Division’s 

Implementation Letter then directed Empire to take specific steps “to amend the existing 

[waterflood] order No. R-7766,” and to file a hearing application for a CO2 EOR pilot project by 

December 17, 2026. OCD Implementation Letter (1/15/2026) at 1-3 (requiring Empire to file an 
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application for a CO2 EOR pilot project within twelve months of Order No. R-24004-A), attached 

as Ex. C. Empire has not commenced those implementation steps, and instead filed forms that do 

not follow the Division’s instructions, and has done nothing to amend the underlying EMSU 

waterflood or unitization orders, as necessary. See infra Section II.C (for a description of Empire’s 

non-compliant filings). 

Empire and Goodnight each appealed Order No. R-24004-A to the First Judicial District 

Court, and the appeals were consolidated as Case No. D-101-CV-2026-00177. All appellate issues 

are framed in relation to the EMSU. Empire’s Statement of Appellate Issues confirms that the 

Appeals concern only the Commission’s findings regarding ROZ recoverability and allegations of 

impairment within the EMSU. See, e.g., Empire’s Statement of Appellate Issues (5/4/2026) at 19 

(arguing that “[t]he Commission erred in failing to revoke Goodnight’s existing permits because 

Goodnight’s injection activities within the EMSU are causing waste and impairing correlative 

rights”), attached as Ex. D; see also Goodnight’s Statement of Appellate Issues (5/4/2026) at 1 

(“Resolution of the various applications required the [Commission] to decide whether Goodnight’s 

SWD wells interfere with or impair Empire’s oil and gas operations and alleged future plans to 

develop [an ROZ] in the EMSU”), attached as Ex. E. The district court’s resolution will therefore 

be limited to the EMSU. The Appeals are fully briefed, and the parties await an oral argument 

setting. See Goodnight’s Request for Oral Argument (10/5/2026). 

B. The Commission did not address impacts outside the EMSU, including 
alleged impacts to the AGU. 

The Commission limited the evidentiary hearing on Empire’s applications to cases 

involving SWD wells within the EMSU and stayed the remaining applications. Joint Order on 

Motion to Limit Scope of Hearing (7/2/2024) at 2. It ordered that “[a]t said hearing, the parties 

shall submit all evidence, testimony, and legal argument on the issue of the existence, extent of 
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and possible interference with a residual oil zone [in] the [EMSU] by produced water injection 

activities undertaken by Goodnight. Such evidence, testimony, and legal argument shall be limited 

to applications and wells by Goodnight or by Empire New Mexico LLC within the EMSU.” Id. 

(emphases added). The parties therefore developed no record regarding the AGU, and the 

Commission made no findings as to impacts there. 

C. Empire cannot pursue a pilot project to gather evidence of a recoverable 
ROZ in the EMSU due to its widespread noncompliance. 

Empire has not obtained the permits needed to commence the CO2 EOR pilot project. 

Empire incorrectly filed a Form C-101 rather than the required C-108, and the Division promptly 

rejected it because Empire remains out of compliance with Division regulations, particularly 

19.15.5.9 NMAC and 19.15.16.9 NMAC. See OCD Response to Submission ID 581181 (July 17, 

2026) (citing 25 wells out of compliance). Empire’s record has since worsened to 39 inactive, 

noncompliant wells. See Ex. F (list of Empire’s inactive wells as of October 14, 2026). Empire 

cannot obtain approval for a pilot project until it cures these deficiencies. See, e.g., 19.15.14.10.A 

NMAC; see also 19.15.26.8.A(1)(c) NMAC (“The division shall grant a permit for injection under 

19.15.26.8 NMAC only to an operator who is in compliance with Subsection A of 19.15.5.9 

NMAC”). 

Empire’s ability to fund its operations is also in doubt. Empire has apparently failed to pay 

several New Mexico oil field service vendors, and its Texas and North Dakota operating 

companies have been sued for nonpayment. In New Mexico, at least two companies have filed 

Claims of Lien against Empire for unpaid goods and services. See Ex. G (Claims of Liens filed in 

New Mexico). Expanse Electrical Company, LLC filed five Claims of Lien against Empire in 

July 2025, seeking to recover $48,503.30. Id. Similarly, in March 2026, Richard’s Energy 

Compression, LLC filed four Claims of Lien against Empire’s parent, Empire Petroleum 



 

 5 

Corporation, seeking to recover $153,049.30 for goods and services provided within the EMSU 

and AGU. Id. In March 2026, Schlumberger Technology Corporation sued Empire Texas 

Operating, LLC in Madison County, Texas, alleging unpaid invoices totaling $352,092.20. See 

Original Petition, Schlumberger Tech. Corp. v. Empire Texas Operating, LLC et al., Cause No. 26-

18378 (12th Judicial Dist. Ct. Mar. 5, 2026), attached as Ex. H. In April 2026, Empire Texas 

Operating, LLC was sued in Leon County, Texas for refusing to pay invoices totaling $65,191.50. 

Original Petition, R Construction Co., Inc., v. Empire Texas Operating, LLC, Cause No. 26-145-

DCCV-001234 (369th Judicial Dist. Ct. April 15, 2026), attached as Ex. I. In November 2025, 

Antech Oilfield Services Inc. sued Empire North Dakota LLC in Bottineau County, North Dakota 

for $1,174,974.78 in unpaid services and equipment. See Complaint, Antech Oilfield Services Inc. 

v. Empire North Dakota LLC et al., Case No. 05-2025-cv-00143 (March 19, 2025), attached as 

Ex. J. Given Empire’s compliance status and apparent financial condition, which cast serious doubt 

on its ability to cure the deficiencies blocking a pilot project, it makes no sense to proceed to 

hearing on matters already heard by the Commission and pending appeal. 

D. Empire’s civil case against Goodnight is proceeding in the Fifth Judicial 
District Court.  

Empire has also sued Goodnight in the Fifth Judicial District Court (Case No. D-506-CV-

2023-01180) for damages and injunctive relief, alleging, inter alia, that Goodnight’s disposal 

operations impair Empire’s operations within the EMSU and the AGU. The court initially stayed 

the case under the primary jurisdiction doctrine but lifted the stay after the Commission postponed 

its hearing by several months. See Order Staying Litigation Pursuant to Primary Jurisdiction 

Doctrine (8/29/2024); Order Lifting Stay of Litigation (1/27/2025), attached as Exs. K & L. After 

Order No. R-24004-A issued, the court granted in part Goodnight’s motion for summary judgment, 

dismissing with prejudice on collateral estoppel grounds Empire’s claims “arising from 
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Goodnight’s development operations related to the [SWDs] located in the [EMSU],” while 

allowing claims “arising from Goodnight’s SWD and operations outside the EMSU, including the 

[AGU]” to proceed. Order Granting in Part and Denying in Part Goodnight’s Amended Motion 

for Summary Judgment (8/17/2026) at 1-2 (emphases added), attached as Ex. M. The civil case 

(now limited to operations outside the EMSU, including the AGU) is in discovery and pretrial 

motions, has not been stayed, and remains set for trial in April 2027. 

III. ARGUMENT 

A. The Division should dismiss the cases that rest on alleged impacts within the 
EMSU.  

Empire’s new applications to revoke Goodnight’s injection authority based on alleged 

impacts within the EMSU—Case Nos. 26267, 26273, 26274, 26278, 26279, 26280, and 26281—

should be dismissed without prejudice or, alternatively, stayed until a final appellate ruling favors 

Empire or Empire demonstrates a recoverable ROZ in the EMSU through a pilot project. Each 

alleges that disposal into the subject wells “impairs the ability of Empire to recover hydrocarbons 

within the EMSU Unitized Interval.” Case Nos. 26267 ¶ 9, 26273 ¶ 9, 26274 ¶ 9, 26278 ¶ 9, 

26279 ¶ 8, 26280 ¶ 8, and 26281 ¶ 8 (emphasis added). These cases are a second generation of 

EMSU revocation applications raising claims the Commission already found premature and that 

are now on appeal. 

Empire previously sought revocation in Division Case Nos. 24018, 24019, 24020, and 

24025 (the “First EMSU Cases”). After hearing, the Commission did not resolve whether a 

recoverable ROZ exists in the EMSU; it concluded revocation was “premature” because “there 

was insufficient evidence presented at hearing to prove whether the ROZ is recoverable.” Ex. A, 

Order No. R-24004 at ¶ III.D. It granted Empire the opportunity to pursue a CO2 EOR pilot project 

to develop that data. Id. at ¶¶ 61 & 63. Following a rehearing, the Commission issued an amended 
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order, which incorporated Order No. R-24004 in full and clarifying that “Empire must follow all 

relevant and applicable regulations and permitting processes” to pursue a pilot project. See Ex. B, 

Order No. R-24004-A at ¶ 25. More than ten months after Order No. R-24004-A, Empire has not 

taken the first regulatory step toward permitting a pilot project or generated any new data showing 

a recoverable ROZ, choosing instead to challenge the Commission’s orders in the Appeals. 

The new EMSU cases should be dismissed for the same reason.1 Adjudicating them would 

require the Division to revisit the same contested ROZ recoverability questions on the same 

undeveloped record the Commission already weighed, while the district court reviews the 

Commission’s final order and Empire takes no steps toward a pilot project—wasting resources and 

risking inconsistent results. Dismissal without prejudice or a stay of these cases is appropriate until 

a final appellate ruling favors Empire or Empire demonstrates a recoverable ROZ in the EMSU 

through a pilot project. 

Any stay, however, should be conditioned on Empire’s periodic reporting on its pilot 

project progress, including its efforts to achieve regulatory compliance. A stay tied only to the 

Appeals would reward Empire’s inaction, letting its applications cloud Goodnight’s existing 

permits for years while the factual predicate for revocation goes ungathered. Goodnight therefore 

asks that any stay be conditioned on (i) Empire filing status reports every 30 days describing its 

progress toward obtaining Division compliance, submitting a C-108 application for a pilot project, 

and timing to amend the underlying waterflood and unitization orders; and (ii) leave for any party 

 
1   For the same reasons, Goodnight has requested a dismissal or continued stay of six additional 
cases currently stayed before the Commission: Case Nos. 24021-24024 and 24026-24027. These 
cases concern Goodnight SWD wells outside the EMSU, but that are alleged by Empire to impact 
its operations within the EMSU. As an alternative to dismissal, Goodnight—joined by Rice 
Operating Company and Permian Line Service—moved to remand these stayed cases to the 
Division for hearing and adjudication with the new cases. The Commission set these cases for 
hearing on pending motions to dismiss, stay, or remand on November 12, 2026.  



 

 8 

to move to dismiss for failure to prosecute if Empire fails to make demonstrable progress in 

accordance with the timeline set forth in the Division’s Implementation Letter at the Commission’s 

directive. 

B. The Division should proceed with the cases that rest on alleged impacts to 
hydrocarbons outside the EMSU and inside the AGU.  

By contrast, Empire’s applications premised on alleged impacts within the AGU—Case 

Nos. 26255, 26264, 26269, 26275, 26277, and 26284 (the “Non-EMSU Cases”)—should proceed. 

Neither the Commission nor the Division has decided any question regarding the AGU, and no 

issue on appeal asks the district court to do so. 

Because the Commission hearing was expressly limited to the EMSU, Joint Order on 

Motion to Limit Scope of Hearing (7/2/2024) at 2, and the Appeals are confined to that record, the 

district court cannot resolve whether a recoverable ROZ exists, or is impaired, outside the EMSU. 

Empire must instead develop a site-specific record for each application and well it seeks to revoke. 

Impacts outside the EMSU are, however, being litigated in the Fifth Judicial District Court, 

which allowed Empire’s claims “as to wells and the impact of Goodnight’s operations on the AGU 

[to] remain pending.” Ex. M, Order Granting in Part and Denying in Part Goodnight’s Amended 

Motion for Summary Judgment (8/17/2026) at 2. Two wells in the civil case are also at issue in 

cases identified in the Show Cause Order: Penroc State E TR 27 #002 (API 30-025-26491) and 

Scully SWD Well No. 1 (API 30-025-46398). Because these claims are moving forward toward a 

2027 trial, the Non-EMSU Cases should proceed before the Division as well, and the Division 

should promptly reset status conferences and prehearing schedules in those matters. 

The primary jurisdiction doctrine confirms that the Division should decide the Non-EMSU 

Cases in the first instance rather than cede its technical expertise to the district court. The doctrine 

“comes into play whenever enforcement of the claim requires the resolution of issues which, under 
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a regulatory scheme, have been placed within the special competence of an administrative body.” 

State ex rel. Norvell v. Ariz. Pub. Serv. Co., 1973-NMSC-051, ¶ 31, 85 N.M. 165 (quotation 

omitted). The Non-EMSU Cases turn on geology, petrophysical and log analysis, reservoir 

pressure data, and water chemistry and compatibility—evidence the Division’s engineers, 

geologists, and hearing examiners evaluate daily in administering the State’s injection program. 

The Fifth Judicial District Court itself recognized the Commission’s primary jurisdiction when it 

initially stayed the civil litigation. See Ex. K, Order Staying Litigation Pursuant to Primary 

Jurisdiction Doctrine (8/29/2024). A stay would leave the district court to find these facts without 

the agency the Legislature charged with resolving them, inverting the statutory design. Proceeding, 

by contrast, lets the Division develop the technical record and render findings the court may 

consider, promoting uniform regulation and reducing the risk that a court of general jurisdiction 

resolves regulatory questions inconsistently with the Division’s statewide program. These issues 

are too important to the State’s oil and gas industry for the Division to opt out. 

Finally, a stay of the Non-EMSU Cases would substantially prejudice Goodnight, which 

has invested more than $300 million in disposal infrastructure these proceedings directly threaten. 

See Goodnight, FOF ¶ 5 (Case Nos. 23614-23617, 23775, 24018-24020, 24025, 24123). That 

infrastructure meets industry demand for disposal capacity, which is so limited in New Mexico 

that 41 percent of the State’s produced water was transported to Texas for disposal in 2023.2 Amid 

acute pressure on Permian Basin disposal capacity, open-ended delay imposes concrete costs on 

Goodnight and the operators it serves. Such a stay would cloud a substantial portion of existing 

 
2   New Mexico Environment Department and Eastern Research Group, Inc., New Mexico 
Strategic Water Supply Feasibility Study, Final, November 22, 2024, at 15, 24, available at 
https://www.env.nm.gov/wp-content/uploads/2024/11/NMED-Revised-Draft-Feasibility-Study-
112224.pdf, accessed on October 22, 2026. 
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San Andres disposal operations and effectively impose a misguided moratorium on future disposal 

development in the State’s preeminent produced water disposal field. 

C. The Division should proceed with Goodnight’s application in Case No. 24491. 

Case No. 24491 should proceed for different reasons. It is Goodnight’s application for a 

one-year extension of time to commence injection at the Rocket SWD No. 1 well, located outside 

the EMSU. After dissolving its stay, the Division reset the case for hearing on whether Goodnight 

has shown good cause to extend Order No. R-22506 (SWD-2392)—a narrow issue presenting none 

of the questions raised in the Appeals. The Division should proceed to hearing in Case No. 24491 

or, if it defers the matter, expressly toll the commencement deadline under Order No. R-22506 for 

the duration of any deferral. 

IV. CONCLUSION 

For the foregoing reasons, Goodnight respectfully requests that the Division: 

1. Dismiss without prejudice or, alternatively, stay adjudication of Empire’s revocation 
applications premised on alleged impacts within the EMSU, including Case Nos. 26267, 
26273, 26274, 26278, 26279, 26280, and 26281, until a final appellate ruling favors 
Empire or Empire demonstrates a recoverable ROZ in the EMSU through a pilot project, 
with any stay conditioned on (i) Empire filing status reports every 30 days describing 
its progress toward obtaining Division compliance, submitting a C-108 application for 
a pilot project, and timing to amend the underlying waterflood and unitization orders; 
and (ii) leave for any party to move to dismiss for failure to prosecute if Empire fails to 
make demonstrable progress in accordance with the timeline set forth in the Division’s 
Implementation Letter; 
 

2. Proceed to adjudicate the Non-EMSU Cases, Empire’s revocation applications premised 
on alleged impacts inside the AGU, including Case Nos. 26255, 26264, 26269, 26275, 
26277, and 26284, and promptly reset status conferences and prehearing schedules in 
those matters; 
 

3. Proceed to hearing in Case No. 24491 on the limited issue of whether Goodnight has 
shown good cause to extend Order No. R-22506 (SWD-2392), or, in the alternative, 
expressly toll the commencement deadline under Order No. R-22506 for the duration of 
any deferral; and 
 

4. Grant such further relief as the Division deems just and proper. 
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  Case 
No. 

Well Name API No. EMSU AGU Stay/Dismissal 
w/o Prejudice? 

Allegation in application  

1 26267 Owl SWD Operating, P 
15 #1 

30-025-
46579 

Inside   Yes Disposal in the Well impairs the 
ability of Empire to recover 
hydrocarbons within the EMSU 
Unitized Interval 

2 26273 Rice 
Operating/Permian 
Line Service, EME #21 

30-025-
21852 

Inside   Yes Disposal in the Well impairs the 
ability of Empire to recover 
hydrocarbons within the EMSU 
Unitized Interval 

3 26274 Permian Line Service, 
N 11 #1 

30-025-
46577 

Inside   Yes Disposal in the Well impairs the 
ability of Empire to recover 
hydrocarbons within the EMSU 
Unitized Interval 

4 26278 Rice Operating, EME 
SWD #33M 

30-025-
12786 

Outside   Yes Disposal in the Well impairs the 
ability of Empire to recover 
hydrocarbons within the EMSU 
Unitized Interval 

5 26279 Rice Operating, EME 
SWD #20 

30-025-
12800 

Outside   Yes Disposal in the Well impairs the 
ability of Empire to recover 
hydrocarbons within the EMSU 
Unitized Interval 

6 26280 Rice Operating, N 7 
#001 

30-025-
46576 

Outside   Yes Disposal in the Well impairs the 
ability of Empire to recover 
hydrocarbons within the EMSU 
Unitized Interval 

7 26281 Rice Operating, State E 
Tract 27 #001 

30-025-
26317 

Outside  Yes Disposal in the Well impairs the 
ability of Empire to recover 
hydrocarbons within the EMSU 
Unitized Interval 
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8 26255 Goodnight, Penroc 
State E Tr 27 SWD #2 

30-025-
26491 

Outside Outside No Disposal in the Well impairs the 
ability of Empire to recover 
hydrocarbons within the EMSU and 
AGU Unitized Intervals 

9 26264 Goodnight, Scully State 
#1 

30-025-
46398 

Outside Outside No Disposal in the Well impairs the 
ability of Empire to recover 
hydrocarbons within the EMSU and 
AGU Unitized Intervals 

10 26269 Parker Energy, Parker 
SWD #5 

30-025-
38789 

Outside Outside No Disposal in the Well impairs the 
ability of Empire to recover 
hydrocarbons within the EMSU and 
AGU Unitized Intervals 

11 26275 Rice Operating, 
Blinebry Drinkard #18 

30-025-
25616 

Outside Inside No Disposal in the Well impairs the 
ability of Empire to recover 
hydrocarbons within the AGU 
Unitized Interval 

12 26277 Rice Operating, 
Blinebry Drinkard #32 

30-025-
38528 

Outside Outside No Disposal in the Well impairs the 
ability of Empire to recover 
hydrocarbons within the AGU 
Unitized Interval 

13 26284 Rice Operating, 
Blinebry Drinkard #20 

30-025-
37168 

Outside Outside No Disposal in the Well impairs the 
ability of Empire to recover 
hydrocarbons within the AGU 
Unitized Interval 

14 24491 Rocket SWD No. 1 Pending Outside 
(not 
drilled) 

 No (application 
for permit 
extension 
should go 
forward) 

 

 



 

 

 

 

 
 
 

EXHIBIT A 
 



 
STATE OF NEW MEXICO 

DEPARTMENT OF ENERGY, MINERALS AND NATURAL RESOURCES 
OIL CONSERVATION COMMISSION 

 
 OCC ORDER NO.  R-24004 
 
APPLICATION OF GOODNIGHT  DE NOVO APPEAL OF DENIAL 
MIDSTREAM PERMIAN, LLC FOR APPROVAL  OF PROPOSED NEW WELL 
OF A SALTWATER DISPOSAL WELL,    CASE NO. 24123 (PIAZZA) 
LEA COUNTY, NEW MEXICO 
 
APPLICATION OF GOODNIGHT     PROPOSED NEW WELLS 
MIDSTREAM PERMIAN, LLC FOR APPROVAL  CASE NO. 23614 (GOODEN) 
OF A SALTWATER DISPOSAL WELL,   CASE NO. 23615 (HERNANDEZ) 
LEA COUNTY, NEW MEXICO     CASE NO. 23616 (HODGES) 
        CASE NO. 23617 (SEAVER) 
 
APPLICATION OF GOODNIGHT     INCREASE EXISTING WELL 
MIDSTREAM PERMIAN, LLC TO AMEND ORDER  CASE NO. 23775 (DAWSON)  
NO. R-2206/SWD-2403 
TO INCREASE THE APPROVED INJECTION RATE 
IN ITS ANDRE DAWSON SWD #1 
LEA COUNTY, NEW MEXICO 
 
APPLICATIONS OF EMPIRE NEW MEXICO LLC  REVOKE EXISTING WELLS 
TO REVOKE INJECTION AUTHORITY,   CASE NO. 24018 (DAWSON) 
LEA COUNTY, NEW MEXICO     CASE NO. 24019 (BANKS) 

CASE NO. 24020 (SOSA) 
        CASE NO. 24025 (RYNO) 
 

Order Denying Goodnight’s Applications & Partially Granting/Partially Denying 
Empire’s Applications  

 
COMES NOW, the New Mexico Oil Conservation Commission (“Commission”) and issues 
this ORDER in the adjudicatory hearing in the above-cited case numbers.  Pursuant to NMSA 
1978, Section 70-2-13 and 19.15.4 NMAC, the hearing occurred on approximately 18 days 
distributed between February 20, February 24-28, April 7-11, April 21-25, May 19-21, 2025.  
The hearing was presided over by Hearing Officer Rip Harwood, Esq. and attended by the 
Commissioners.  Pursuant to 19.15.4.24 NMAC, the Commission upon reviewing the legal 
arguments, hearing testimony, exhibits, proposed Findings of Fact and Conclusions of Law, 
issues the following ORDER containing its statement of reasons:   
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I. Introduction:  Parties & Wells at Issue: 
 

1. PARTIES -Goodnight Midstream Permian, LLC is a midstream company that takes oil 
operation produced water (a/k/a salt water disposal) from operators from around the 
Permian Basin and injects it into salt water disposal (SWD) wells.    

2. PARTIES -Empire New Mexico LLC is an oil production company that operates the 
Eunice Monument South Unit (EMSU).   

3. INTERESTED PARTIES -Rice Operating Company is an operator of produced water 
injections wells in and around the EMSU.  On 6/20/24, it filed an Entry of Appearance 
and Notice of Intervention. 

4. INTERESTED PARTIES- Permian Line Service LLC is an operator of produced water 
injections wells in and around the EMSU.  On 6/20/24, it filed an Entry of Appearance 
and Notice of Intervention. 

5. INTERESTED PARTIES -Pilot Water Solutions SWD LLC is an operator of produced 
water injections wells within the EMSU.  On 6/17/24, it filed an Entry of Appearance 
and Notice of Intervention. 

6. PARTY THAT WITHDREW -The New Mexico Oil Conservation Division (Division) initially 
appeared but withdrew after Goodnight agreed to implement a monitoring program 
within and around the Capitan Reef Aquifer System that “satisfies the requirements 
upon [OCD] by the” U.S. EPA.  Goodnight’s FOF #23 citing to the Division’s 5/15/25 
Notice of Dismissal. 

7. Goodnight Has Applied to Amend its Existing Permit with an Increased Disposal Rate 
Authorization for the Following SWD Well: 

SWD 
Well 
Name 

Date 
Applied for 
Expansion 

Disposal 
Zone 

Maximum 
Disposal 
rate 

Case 
No. 

Citations in the 
Record 

Dawson 4/10/23 -4375 to  
-5,420 
feet 

Go from 
25,000 
Barrels of 
Water Per 
Day 
(bwpd) up 
to 40,000 
bwpd 

Case 
No. 
23775 

Goodnight Ex. A-
9 

 

8. Goodnight Has Applied for a Permit for a New Well (that was previously rejected by 
the Oil Conservation Division staff):  
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Name Date 
Applied 

Disposal 
Zone 

Maximum 
Disposal 
rate 

Case 
No. 

Citations in the 
Record 

Piazza 9/16/21. 
Date of 
Division 
hearing 
date: 
9/15/22.  
Division 
Denied 
on: 
11/29/23 

-4,125 to 
-5,400 
feet 

40,000 
bwpd 

Case 
No. 
24123 

Goodnight Ex. A-2 
Goodnight Ex. A-3 
Goodnight Ex. A-8 
Empire Ex. A-2  
 

 

9. Goodnight Has Applied for a Permit for New Wells:  
Name Date 

Applied 
Disposal 
Zone 

Maximum 
Disposal 
rate 

Case 
No. 

Citations in the 
Record 

Gooden 5/12/23 -4,200 to 
-4,900 
feet  

42,000 
bwpd  

Case 
No. 
23614 
 

Goodnight Ex. A-
4, Empire Ex. A-2. 

Hernandez 5/12/23 -4,200 to 
-5,300 
feet 

42,000 
bwpd 

Case 
No. 
23615 

Goodnight Ex. A-
5, Empire Ex. A-2. 

Hodges 5/12/23 -4,100 to 
-5,200 
feet 

42,000 
bwpd 

Case 
No. 
23616 

Goodnight Ex. A-
6, Empire Ex. A-2. 

Seaver 5/12/23 -4,200 to 
-5,300 
feet 

42,000 
bwpd 

Case 
No. 
23617 

Goodnight Ex. A-
7, Empire Ex. A-2. 

 
10. Empire has Applied to OCC to Revoke Goodnight’s Injection Authority/Permit for 

Following SWD Wells: 
SWD 
Well 
Name 

Date of OCD 
hearing date 
granting 
approval 

Disposal 
Zone 

Maximum 
Disposal 
rate 

Case 
No. 

Citations in 
the Record 

Dawson 1/21/21 -4375 to 
-5,420 
feet 

25,000 
(bwpd) 

Case 
No. 
24018 

Alleman TR. 
4/25/25 at 
58:20-21 
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Goodnight 
Ex. A-9 
Goodnight 
Ex. B, para. 
38 
 

Banks 1/21/21 -4490 to 
-5420 
feet 

25,000 
bwpd 

Case 
No. 
24019 

Alleman TR. 
4/25/25 at 
68:16 
Goodnight 
Ex. B, para. 
38 

Sosa 9/19/19 -4,592 
to- 5,330 
feet 

29,477 
bwpd 

Case 
No. 
24020 

Alleman TR. 
4/25/25 at 
72:6-7 
Goodnight 
Ex. B, para. 
38 

Ryno None.  It was 
administratively 
approved 
without a 
hearing.  It 
started 
operations on 
10/1/21.   

-4,380 
to- 5,560 
feet. 

16,441 
bwpd 

Case 
No. 
24025 

Alleman TR. 
4/25/25 at 
73:21 
Empire Ex. A-
3  
Goodnight 
Ex. B, para. 
38 

 

11. Empire presented expert witnesses including: (a) Jack Wheeler, (b) Dr. Robert 
Lindsay, (c) Laurence Melzer, (d) Dr. Robert Trentham, (e) Dr. James Buchwalter, (f) 
Galen Dillewyn, (g) Joseph McShane, (h) Frank Marek, (i) William West, (j) Stanley 
Birkhead and (k) Ryan Bailey. 

12. Goodnight presented expert witnesses including: (a) Preston McGuire, (b) Tom 
Tomastik, (c) James Davidson, (d) Nathan Alleman, (e ) William Knights, (f) John 
McBeath, (g) Dr. Larry Lake.   

13. The Commission heard and weighed expert witnesses and exhibits on topics ranging 
from, including but not limited to, economics, engineering, geology, hydrology and 
petrophysics, but the items listed below constitute the evidence that was most 
compelling and to which the Commission assigned the greatest weight as substantial 
evidence. 
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II. Grounds for Denying Goodnight’s Applications: 
 

A. Based on the 1984 Commission Order, Empire has the exclusive rights to produce 
the ROZ in the EMSU.  

14. In Township 20-21 (South), Range 36-37 (East) in Lea County, comprising about 
14,000 acres, approximately 15 miles southwest from Hobbs, New Mexico, an oil 
“field was discovered in 1929, and within ten years, it had already produced over a 
million barrels of oil.”  Wheeler TR. 4/8/25 at 142: 12-13. 

15. From that time forward, generally, various operators extracted oil in the upper 
underground region of the field (Grayburg formation) and various operators used the 
lower underground region of the field (San Andres formation) to extract water (i.e. for 
use in oil water flood operations) or to inject oil production waste water (i.e. produced 
water or salt water) into disposal wells. 

16. In the early 1980s, Gulf Oil Corporation (Gulf) applied to the New Mexico Oil 
Conservation Commission to request an Order to get the field organized as a “Unit” 
pursuant to the New Mexico Statutory Unitization Act, NMSA 1978, Sections 70-7-1 to 
-21. 

17. On June 22, 1984, Gulf finalized an Unit Agreement among “the parties [who] are the 
owners of working, royalty, or other oil and gas interests in the Unit Area….”  Empire 
Ex. A-4.  The State of New Mexico State Land Office and United States BLM own 58% 
and 20% of the minerals in the Unit Area, respectively, and were included in the 
agreement.  Empire’s FOF #1 citing to Wheeler TR. 4/8/25 at 142:21-25. 

18. The Unit Agreement, in section 10, gave the authority to Gulf, as the Unit operator: 
“exclusive right, privilege and duty of exercising any and all rights of the parties hereto 
including surface rights which are necessary or convenient for prospecting for, 
producing, storing, allocating and distributing the Unitized Substances are hereby 
delegated to and shall be exercised by the Unit Operator.”  Empire Ex. A-4. 

19. The Agreement stated the San Andres was intended to be used initially for make-up 
water for water flooding operations for oil operations. 

20. On November 7, 1984, the Commission held a public hearing on Gulf’s request for 
the Commission to approve the Unit Agreement.  Empire Ex. A-6. 

21. On December 27, 1984, the Commission issued Order R-7765 approving the creation 
of the Eunice Monument South Unit Area (“EMSU”).  Empire Ex. A-6 

22. The Commission’s Order established the vertical limits of the EMSU and put several 
formations into the EMSU.  The top of the EMSU was set at: “100 feet below mean sea 
level or at the top of the Grayburg formation, whichever is higher.”  Empire Ex. A-6.   

23. The bottom of the EMSU as “a lower limit at the base of the San Andres formation.”  
Empire Ex. A-6. 
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24. On August 1, 2004, Gulf became part of Chevron USA.  Chevron USA later sold its 
property status to ExxonMobil/XTO.  Wheeler TR. 4/9/25 at 13:5-7. 

25. On March 12, 2021, Empire purchased the EMSU from ExxonMobil/XTO.  Empire’s 
FOF #3 citing to Wheeler TR. 4/8/25 at 144:13-16.  Empire also purchased the 
adjoining AGU and EMSU-B properties. 

26. Empire purchased the EMSU to continue the current extraction of oil from the 
Grayburg formation but also to start a new project to extract oil from the San Andres 
formation via a CO2 flood as part of an Enhanced Oil Recovery (EOR) project. 

27. Based on the 1984 Commission Order, Empire has the exclusive rights to decide how 
to best extract oil in the EMSU. 
 

B. The Commission finds that there was substantial evidence presented at the 
hearing to establish the existence of a ROZ in the Grayburg and San Andres, 
especially the core analysis evidence.  

28. Empire’s witness, Dr. Lindsay, provided slides of the coring of two wells in the EMSU 
(EMSU 679 well and RR Bell well) that show there is oil saturation that is visible to the 
naked eye.  Empire’s FOF #31 citing to Lindsay TR. 2/24/25 at 18:17-24, 37:4-7. 

29. The coring started above the Grayburg and extended down into the San Andres.  
Empire’s FOF #31. 

30. One slide showed with pictures of core samples “EMS-679 San Andres core” which 
the slide states is “from 95 ft to 105ft beneath top of the San Andres.”  The oil 
saturation (SO) measurement on the samples has eight readings of 18.3%, 19.9%, 
21%, 22.8%, 25.4%, 30.2% 30.7%, 32.4%, 33%, 38.4%.  Empire Ex. B-7. 

31. One slide showed pictures of core samples “EMSU R.R. Bell #4 core” which the slide 
describes as “fair to good oil saturation.”  Empire Ex. B-9.  

32. Cores of the EMSU 679 and the RR Bell Number 4 wells show oil stain in the San 
Andres, including right at the base of both cores, which indicates that oil saturations 
exist deeper into the San Andres.  Empire FOF #82a citing to Lindsay TR. 2/24/25 at 
20:11-21:2, 22:25-23:4.  

33. These were the only cores presented in this hearing. 
34. The well logs for the EMSU 679 and EMSU R.R. Bell #4 corroborated the core data.  

Empire Ex. B-23, B-25, B-26.   
35. Empire’s witnesses testified that a ROZ exists.  Empire’s FOF #82s citing to Lindsay 

TR. 2/24/25 at 37:4-5, Bailey TR. 2/25/25 at 277:20-278:18, Birkhead TR. 2/25/25 at 
458:23-459:3, Birkhead TR. 2/26/25 at 647:5-13, Trentham TR. 2/27/25 at 829:18-22, 
Melzer TR. 2/27/25 at 845:23-846:3, 858:18-20, 863:18-20, Marek  TR. 4/7/25 at 
122:6-10, 21-23. 
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36. Goodnight’s witnesses, Dr. Davidson, Mr. Knights, Dr. Lake and Mr. Tomastik agreed 
that a ROZ exists.  Empire’s FOF #82t citing to Davidson TR. 4/21/25 at 232:8-18, 
Tomastik TR. 4/25/25 at 104:19-21, Knights TR. 4/22/25 at 28:3-5, Lake TR. 4/24/25 at 
223:4-21.  

37. Goodnight’s witness, Dr. Davidson, confirmed that oil saturation exists throughout 
the San Andres stating: “there’s some up to 30 to 40 percent in there.  They show up 
periodically up and down the system.  So yes, there’s oil down in there….”  Empire’s 
Response to Rice, p.3 citing to Davidson TR. 4/21/25 at 242:17-243:14. 

38. Since there was substantial evidence presented at the hearing to establish the 
existence of a ROZ in the Grayburg and San Andres, New Mexico law authorizes the 
Commission to allow companies to have an opportunity to pursue oil discoveries so 
the oil is not left wasted or untapped underground.  NMSA 1978, Section 70-2-11. 

39. Goodnight’s application for proposed four new wells (Gooden, Hernandez, Hodges, 
Seaver) at 42,000 barrels a day each AND a fifth new well (Piazza) at 40,000 barrels a 
day AND an increase to an existing well (Dawson) up to 40,000 barrels a day will result 
in an addition of hundreds of thousands of barrels a day injected into the San Andres.  
Wheeler TR. 4/8/25 at 43:18-44:7. 

40. Goodnight’s six applications must be denied because the injection of hundreds of 
thousands of barrels a day conflicts with Empire’s exclusive rights to extract oil in the 
EMSU because in order to perform a successful CO2 flood EOR project, the injection 
of CO2 and water must be monitored closely and adjustments made based upon 
design.  Goodnight’s SWD wells cannot dispose of water when Empire’s active CO2 
flood is being performed without adversely effecting economics.  Empire’s Ex. I. at 12. 

41. Goodnight’s six applications must be denied because the injection of hundreds of 
thousands of barrels a day conflicts with Empire’s exclusive rights to extract oil in the 
EMSU because approval of the proposed new wells would contradict the 
responsibility of the Commission and Division to prevent the drowning by water of any 
stratum or part thereof capable of producing oil.  Goodnight Ex. A-3, Conclusion of 
Law # 11.   

42. This denial is consistent with the Division’s conclusion in its order in the Piazza well 
application.  Goodnight Ex. A-3. 
 

III. Grounds for Partially Granting/Partially Denying Empire’s Applications: 
 

A. Empire DID adduce substantial evidence of the possibility of FUTURE 
impairment of correlative rights or waste in the EMSU. 
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43. Empire’s witness, Dr. Lindsay, provided a map titled: “EMSU-679 Lower Grayburg 
Fracture Study” and described it as “A Chevron in-house fracture study was 
performed on EMSU-679 oriented core (120 ft).  Fractures were measured in the 
Lower Grayburg reservoir and upper San Andres residual oil zone (ROZ).”  Empire Ex. 
B-12. 

44. The Chevron fracture study is titled: “Eunice Monument South Unit Expansion Area B 
(EMSUB), Eunice Monument South Unit (EMSU) and Arrowhead Grayburg Unit (AGU) 
Fracture Study.”  Empire Rebuttal Exhibit J, Appendix 1. 

45. Empire’s witness, Dr. Lindsay, is familiar with the study because he worked for 
Chevron USA at the EMSU location from 1988-2002.  Empire Ex. B 

46. In the fracture study of the upper 36 feet of the San Andres in EMSU 679, there were 
129 vertical fractures.  Empire’s FOF #33 citing to Lindsay TR. 2/24/25 at 28:10-30:21, 
37:8-20.  This could lead to communication between the Grayburg and San Andres. 

47. Empire’s witness, Dr. Buchwalter, built a model and the model shows to a reasonable 
degree that water is moving from the San Andres into the Grayburg.  Empire’s Closing 
Brief p. 20 citing to Buchwalter TR. 2/27/25 at 766:11.  This could lead to 
communication between the Grayburg and San Andres. 

48. Dr. Buchwalter’s model is titled: “Empire Eunice Monument Study Presentation.”  
Empire, Ex. M-1 to M-20. 

49. Goodnight did not prepare any subsurface modeling to support their argument that 
the water influx from the San Andres to the Grayburg will not occur in the future.  
Empire’s FOF #88c citing to Buchwalter TR. 2/27/25 at 767:3-8. 
 

B. Goodnight DID NOT adduce substantial evidence of the existence of a 
continuous barrier between the Grayburg and the San Andres and therefore DID 
NOT refute the potential for FUTURE impairment or waste in the EMSU.  
 

50. Goodnight asserted that there is a containment barrier that is located above 
Goodnight’s disposal zones.  Goodnight’s FOF #19 citing to Goodnight Ex. B, para. 38-
43. 

51. This led to some witnesses to use the term Grayburg (above barrier) and San Andres 
(below barrier).  This led others witnesses to use the term Upper San Andres (above 
barrier) and Lower San Andres (below the barrier) when testifying about the 
containment barrier.   

52. Mr. McGuire prepared Goodnight Exhibit B-9 to draw a containment barrier across the 
EMSU.  Goodnight Ex. B, para. 50. Goodnight Exhibit B-9 was unable to map a 
containment barrier continuously across the EMSU.  Empire FOF #85q. 
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a. Exhibit B-9 shows the Ryno well, but it shows no barrier between Goodnight’s 
injection zone and Empire’s producing Grayburg zone.  Empire’s Closing Brief, 
p. 17 citing to McGuire TR. 5/19/25 at 266: 6-14.   

b. The barriers shown in the Well EMSU 462 do not correlate with the barriers in 
the EMSU 460 Well.  Empire’s Closing Brief, p. 17. 

c. The barriers shown in the Banks well do not correlate with the barriers in the 
EMSU 462 Well.  Empire’s Closing Brief, p. 17. 

d. The barriers shown in the Banks well do not correlate with the barriers in the 
Ryno well.   Empire’s Closing Brief, p. 17.  

e. The barriers shown in the Sosa well do not correlate with the barriers in the 
Ryno well.  Empire’s Closing Brief, p. 17. 

f. There was no barrier that was radially/laterally mappable across these wells, 
let alone across the 14,000+ acres of the EMSU.  Empire’s Closing Brief, p. 17. 

g. Even Goodnight’s witness, Mr. Knights, testified there was not a continual 
containment barrier.  Instead, it was “a number of those barriers in 
amalgamation.”  Rice’s FOF #10 citing to Knights TR. 4/22/25 at 212:11-20. 

53. Empire’s witness, Dr. Lindsay, testified on the lack of continuous barrier:  “And then, 
when the Grayburg -- when the EMSU anticline formed and you take this flat-line 
strata and you flex it and make the asymmetric anticline, because it's dolomitized, 
dolomite is a brittle mineral, you fracture that and you break it.  So even if you do have 
something there that is acting like a seal, now it's fractured.  And then you get Mother 
Nature's Waterflood sweeping through and solution enhancing those vertical 
fractures and making them wider.  And so to have a continuous barrier there, yes, you 
kind of start out with one, but you  don't end up with one.  And it doesn't look laterally 
continuous on logs.”  Lindsay TR. 2/24/25 at 153:15-154:3. 
 

C. However, the Commission concluded it is premature at present to grant Empire’s 
applications to permanently revoke the injection authority of the existing wells 
because the Commission found Empire DID NOT adduce substantial evidence 
that their correlative rights in the Grayburg are CURRENTLY impaired by 
Goodnight’s injection into the San  Andres. 
 

54. The EMSU currently produces about 800 barrels of oil per day from the Grayburg.  
Goodnight’s FOF #87 citing to Empire’s Ex. I at 2, Ex. I-18. 

55. Empire has not identified production data from any particular well within EMSU that 
shows evidence of impacts from Goodnight’s disposal operations in its production or 
operation.  Goodnight’s FOF #89 citing to Goodnight Ex. B, para. 9, Ex. F at 33.  

56. “[T]he strongest evidence” for no communication between the San Andres and 
Grayburg “is material balance, which is volumes and pressure” and the limited 
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change in pressures in the San Andres for the volumes of water that were both 
extracted and injected “is just amazing” and “a unique situation[.]”  Goodnight’s FOF 
#58 citing to Knights TR. 4/22/25 at 251:7-252:2.   
 

D. In addition, the Commission concluded it is premature at present to grant 
Empire’s applications to permanently revoke the injection authority of the 
existing wells because the Commission found there was insufficient evidence 
presented at hearing to prove whether the ROZ is recoverable.  
 

57. Empire pointed to other EOR recovery projects within the San Andres formation: 
a. Seminole field, which is 45 miles from EMSU, yielded 68 million barrels from a 

ROZ. 
b. Tall Cotton Field, which is also 45 miles from EMSU, yielded 2,000 bopd.  

Empire’s Closing Brief, p. 24 citing to Trentham TR. 2/27/25 at 802:9-804:19, 
Melzer TR. 848:20-849:9, 856:14-857:7. 

58. Recovery, however, is site-specific and is based on the conditions at the EMSU. 
59. Empire did not compare the oil-in-place calculations done to the oil-in-place 

calculations at the other ROZ sites it referenced throughout its testimony, including 
the Seminole Field, Tall Cotton or Goldsmith.  Rice’s FOF #115. 

60. Goodnight’s witness, Dr. Lake, testified that Empire relied on a dimensionless curve 
that projects 18% oil recovery after 4 hydrocarbon pore volumes of CO2, which is two 
standard deviations about the mean for oil recovery for a CO2 flood in a conventional 
reservoir.  Goodnight’s FOF #162 citing to Lake TR. 4/24/25 at 175:10-17. 
 

E. Therefore, it is premature at present to grant Empire’s applications to 
permanently revoke the injection authority of the existing wells.  Instead, the 
Commission will suspend the injection authority to provide Empire with the 
opportunity to establish a pilot project.   
 

61.  The Commission will provide Empire with the opportunity to establish a CO2 EOR 
pilot project within a period of 3 years to ascertain the recoverability of the ROZ. 

62. To perform a successful CO2 flood, the injection of CO2 and water must be 
monitored closely and adjustments made based upon design.  Goodnight’s SWD 
wells cannot dispose of water when an active CO2 flood is being performed.  Empire’s 
Ex. I. at 12. 

63. Empire will then return to the Commission and present the further data/analysis.  
64. The Commission’s rationale is grounded in the exchange between Commissioner 

Ampomah and Empire’s witness Mr. Wheeler.  Wheeler TR. 4/9/25 at 52:7 to 53:2 
(emphasis added). 
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Q.    So if I flip that and then ask you -- and let's say if Empire will be willing to 
say that, okay, Commission should suspend, like you said, all the saltwater 
injection that is going on in the EMSU right now, give Empire time to prove that 
the oil, the ROZ, if it is there, is recoverable, will you be open to that?     
A.    That is the most fabulous suggestion I've heard this whole ten days of 
hearing.     
Q.    And how many years will Empire be open to that?     
A.    You know, you're getting me in more and more trouble with Mr. West.  But 
I would think we could do it within a couple of years.     
Q.    So within that couple of years, Empire will have the opportunity to drill the 
other wells?     
A.    Yes, sir.     
Q.    And prove to see that if any of these claims -- you know, real evidence that 
the ROZ indeed exists and it's recoverable?  
A.    Yes, sir. 

65. The Commission’s rationale is also grounded in the exchange between 
Commissioner Lamkin and Empire’s witness, Mr. Wheeler.  Wheeler TR. 4/9/25 at 56:11-
23 (emphasis added). 

Q.    I'm mainly speaking about if you -- if you guys had consent from the 
Commission to establish an EOR project and you had committed capital from 
your company, what do you think the timeline is in  reference to Commissioner 
Ampomah's question about performing a pilot to verify that the ROZ is there 
and it's producible?     
A.    If you just do a small, small pilot project and the Commission requests it, 
I believe that we can get it and do it within that two-year period, where we're 
talking about drilling the wells and coring and then the analysis and everything 
of that to present to the Commission.  
 

IV. Pending Motion:  

Goodnight’s Motion to Amend the 1984 Order to exclude a portion of the San Andres 
is premature.  
 
66. On July 3, 2025, Goodnight filed “Renewed Motion for Judgment of Exclusion of San 

Andres Formation Within EMSU.”  The motion asked the Commission to exclude the 
San Andres from the EMSU. 

67. Goodnight had previously filed requests to exclude the San Andres from the EMSU in 
Case Nos. 24277 and 24278 and following briefing by the parties, on July 2, 2024, the 
Commission issued an order staying those cases and excluding them from the scope 
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of this hearing.  Empire’s Response to Renewed Motion, p. 2 citing to the 
Commission’s Joint Order on Goodnight’s Motion to Limit Scope of Hearing on Cases 
within the EMSU and the Oil Conservation Division Motion Concerning the Scope of 
the Evidentiary Hearing Set for September 23-27, 2024 (July 2, 2024). 

68. But even after the Commission stayed Goodnight’s applications, Goodnight raised 
the same exclusion theory in a January 2025 Motion for Partial Summary Judgment.  
Empire’s Response to Renewed Motion, p. 3 citing to Goodnight’s Motion for Partial 
Summary Judgment (Jan. 23, 2025). 

69. On February 14, 2025, the Commission denied the Motion and held that Goodnight’s 
Motion was “‘precluded by issues of fact’ and ‘otherwise not well-taken.’”  Empire’s 
Response to Renewed Motion, p. 4  

70. On March 4, 2025, the Commission entered an Order regarding the scope of the 
hearing, but did not include anything about Goodnight’s request to exclude the San 
Andres from the EMSU. 

71. Any debate over the exclusion of the San Andres would require notice to, and likely 
participation from, multiple additional parties.  

72. Unitization is “federally and state-approved contract that binds multiple entities and 
stakeholders, including Empire, the Bureau of Land Management and the New 
Mexico State Land Office.”  Empire’s Response to Renewed Motion, p. 6. 

73. Therefore, Goodnight’s Motion request was previously stayed and denied and 
remains outside the scope of this proceeding and cannot be taken up at this time.  
The Motion is DENIED.   

ORDER 

The Commission finds that there was substantial evidence presented at the hearing 
to establish the existence of a ROZ in the Grayburg and San Andres, especially the core 
analysis evidence.  Based on the 1984 Commission Order, Empire has the exclusive rights to 
produce the ROZ in the EMSU. However, there was insufficient evidence presented at the 
hearing to prove whether the ROZ is recoverable.  

The Commission therefore will provide Empire the opportunity to establish a CO2 
EOR pilot project within a period of 3 years to ascertain the recoverability of the ROZ and 
return to the Commission with further data/analysis. 
Based on the above summaries the Commission:  

1. Denies Goodnight’s applications to drill new wells Case No. 23614 (Gooden), Case 
No. 23615 (Hernandez), Case No. 23616 (Hodges), Case No. 23617 (Seaver), Case 
No. 24123 (Piazza); 

2. Denies Goodnight’s application to request existing increase in Case No. 23775 
(Dawson); 
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3. Suspends existing Goodnight’s injection wells Case No. 24018 (Dawson), Case No. 
24019 (Banks), Case No. 24020 (Sosa), Case No. 24025 (Ryno) in order to provide 
Empire with the opportunity to establish the CO2 EOR pilot project. 

 
The vote for this Order was unanimous.  The Division will implement this Order.   
 

 

__________________________________________ 
William Ampomah, Ph.D. 
On behalf of the Commission  
 
 
September 12, 2025 
Date 
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STATE OF NEW MEXICO 
DEPARTMENT OF ENERGY, MINERALS AND NATURAL RESOURCES 

OIL CONSERVATION COMMISSION 

APPLICATION OF GOODNIGHT 
MIDSTREAM PERMIAN, LLC FOR APPROVAL 
OF A SALTWATER DISPOSAL WELL, 
LEA COUNTY, NEW MEXICO 

APPLICATION OF GOODNIGHT 
MIDSTREAM PERMIAN, LLC FOR APPROVAL 
OF A SALTWATER DISPOSAL WELL, 
LEA COUNTY, NEW MEXICO 

APPLICATION OF GOODNIGHT 
MIDSTREAM PERMIAN, LLC TO 
AMEND ORDER NO. R-2206/SWD-2403 
TO INCREASE THE APPROVED INJECTION 
RATE IN ITS ANDRE DAWSON SWD #1 
LEA COUNTY, NEW MEXICO 

APPLICATIONS OF EMPIRE NEW MEXICO, 
LLC, TO REVOKE INJECTION AUTHORITY, 
LEA COUNTY, NEW MEXICO 

DE NOVO APPEAL OF DENIAL 
OF PROPOSED NEW WELL 
CASE NO. 24123 (PIAZZA) 

PROPOSED NEW WELLS 
CASE NO. 23614 (GOODEN) 
CASE NO. 23615 (HERNANDEZ) 
CASE NO. 23616 (HODGES) 
CASE NO. 23617 (SEAVER) 

INCREASE EXISTING WELL 
CASE NO. 23775 (DAWSON) 

REVOKE EXISTING WELLS 
CASE NO. 24018 (DAWSON) 
CASE NO. 24019 (BANKS) 
CASE NO. 24020 (SOSA) 
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AMENDED ORDER DENYING GOODNIGHT'S APPLICATIONS & PARTIALLY 
GRANTING/PARTIALLY DENYING EMPIRE'S APPLICATIONS 

THIS MATTER came before the New Mexico Oil Conservation Commission 

("Commission" or "OCC") upon Goodnight Midstream Permian LLC's ("Goodnight") and Empire 

NM LLC's ("Empire") respective applications pursuant to 19.15.4.25 NMAC for rehearing of the 

above captioned cases originally decided via OCC Order R-24004, issued on September 12, 2025 

("September Order"). The Commission denied both applications in so far as they seek to reopen 

the factual record for this matter, or to relitigate the Commission's findings of fact; however, the 



Commission issued an order granting a limited rehearing in these matters on October 17, 2025. 

The Commission's October 17 order granted rehearing of only the following two questions of law: 

I. Does the Commission have the legal authority to suspend existing 

Goodnight's injection wells in order to provide Empire with the opportunity 

to establish the CO2 EOR pilot project, given that there was insufficient 

evidence presented at hearing to prove whether the ROZ [Residual Oil 

Zone] is recoverable? 

II. Does Commission Order R-24004 provide OCD [Oil Conservation 

Division] with discretion in managing the suspension of existing Goodnight 

injection wells and to provide Empire with the opportunity to establish a 

CO2 EOR pilot project? 

Having considered post-hearing briefing from the parties, and having held a rehearing of 

the above captioned cases on November 13, 2025, the Commission issues this instant AMENDED 

ORDER. This AMENDED ORDER incorporates the September Order in full, and provides the 

following as clarifying addenda: 

Rehearing Issue I: The Commission Can Order the Suspension of Water Injection into a 
ROZ to Facilitate an EOR Pilot Project to Determine Recoverability. 

1. The Commission reiterates its conclusion that "New Mexico law authorizes the 

Commission to allow companies to have an opportunity to pursue oil discoveries so the oil is not 

left wasted or untapped underground. NMSA 1978, Section 70-2-11." September Order, 'II 38. 

2. In the parties' respective relevant pleadings, the parties generally cite to the same body of 

law. No party introduced any authorities that convincingly alter either existing statute or case law. 

3. The parties do not dispute the general proposition that the "Commission has broad authority 

under the Oil and Gas Act, NMSA 1978, §§ 70-2-1 to -39." Rice Rehearing Brief-in-Chief at 2. 



See also, Goodnight Rehearing Response Brief at 2, ("the Oil & Gas Act undoubtedly grants broad 

powers"); Empire Rehearing Brief-in-Chief at 3, ("The Commission ... has broad authority to 

regulate injection."); OCD Rehearing Brief-in-Chief at 3 ("OCC's jurisdiction is broad"). 1 

4. The parties also all cite Cont'! Oil Co. v. Oil Conservation Comm 'n, 1962-NMSC-062. See 

e.g., Goodnight Rehearing Brief-in-Chief at 9; Empire Rehearing Brief-in-Chief Footnote 44; 

OCD Rehearing Brief-in-Chief at 3, Rice Rehearing Brief-in-Chief at 4-5. 

5. Cont'[ Oil Co. ruled that "The Oil Conservation Commission is a creature of statute, 

expressly defined, limited and empowered by the laws creating it. The ... basis of its powers is 

founded on the duty to prevent waste and to protect correlative rights." Id. at <J[ 11. 

6. All parties also cite the definition of 'waste' as found in NMSA Section 70-2-3. See e.g., 

Goodnight Rehearing Brief-in-Chief at 10-11; Empire Rehearing Brief-in-Chief at 11, Footnote 

46; OCD Rehearing Brief-in-Chief at 6, Rice Rehearing Brief-in-Chief at 5. 

7. The parties disagree as to how NMSA Section 70-2-3 applies to the specific facts of this 

case, given the Commission's existing finding that "there was insufficient evidence presented at 

[the] hearing to prove whether the ROZ is recoverable." September Order, heading D. 

8. Goodnight asserts that "The critical language here is 'reduce or tend to reduce the total 

quantity of crude petroleum oil or natural gas ultimately recovered.' If no oil or natural gas can be 

'ultimately recovered,' then no activity can be characterized as waste." Goodnight Rehearing 

Brief-in-Chief at 11, ( emphasis omitted). Goodnight asserts that the Commission "must first find 

that the alleged ROZ is both physically and economically recoverable" before the Commission can 

1 Pilot did not timely submit a rehearing brief-in-chief, but did file a short statement by the rebuttal deadline noting 
that it "agrees with Rice's positions and analysis and [] incorporates them by reference." Pilot filing submitted 
November 6, 2025, at 3. 



exercise its power to prevent waste and protect correlative rights. Goodnight Rehearing Brief-in­

Chief at 2, (internal citations omitted). 

9. Rice similarly asserts that since "the Commission found Empire failed to prove the ROZ 

is recoverable, there is nothing in evidence before the commission tending to support a finding of 

waste or the prevention of waste by suspending Goodnight's injection wells, then the 

Commission's suspension of Goodnight's injection wells is void, because the commission order 

contains no finding as to the existence of waste, or that suspension would prevent waste." Rice 

Rehearing Response Brief at 5, (internal citations omitted). 

10. Empire, on the other hand, asserts that "Waste is integral to correlative rights, which afford 

the 'opportunity ... to produce without waste the owner's just and equitable share of the oil or gas 

or both.' Deprivation of an owner's opportunity to recover its equitable share of oil and/or gas 

causes waste if it reduces or tends to reduce the total hydrocarbons ultimately recovered. Likewise, 

Section 70-2-12(B)(4) obligates the Commission 'to prevent the premature and irregular 

encroachment of water or any other kind of water encroachment that reduces or tends to reduce 

the total ultimate recovery of crude petroleum oil or gas or both oil and gas from any pool."' 

Empire Rehearing Response Brief at 8. 

11. Goodnight and Rice's arguments hinge on a crucial misinterpretation of the Commission's 

September Order. The Commission found that "there was insufficient evidence presented at 

hearing to prove whether the ROZ is recoverable." September Order, heading D. Conversely, the 

Commission also did not find sufficient evidence presented at hearing to prove that the ROZ is not 

recoverable. 

12. Empire did "point[] to other EOR recovery projects within the San Andres formation" that 

were able to recover hydrocarbons by injecting carbon dioxide [CO2]. The Commission found 



that recovery "is site-specific and is based on the [specific] conditions at the EMSU," which may 

be unique due to the geologic history and the large volume of water injection that has happened at 

this site over decades. September Order at <JI 57, 58. 

13. The Commission recognized a realistic possibility that the ROZ could contain oil that could 

be both physically and economically recovered. Therefore, it granted Empire "the opportunity to 

establish a CO2 EOR [Carbon Dioxide Enhanced Oil Recovery] pilot project" for the purpose of 

ascertaining the recoverability of the ROZ. September Order, <JI 61, heading E. 

14. Goodnight and Rice argue that the Commission is powerless to act until waste is proven. 

But that position is inconsistent with Rice's own assertion that the "exercise of the Commission's 

power, including suspension of injection authority, must be predicated on the prevention of 

waste." Rice Rehearing Response Brief at 5, (internal citations omitted and emphasis added). 

15. Prevention is defined as "the action of keeping from happening or making impossible an 

anticipated event or intended act."2 The word 'prevent' is at the root of prevention, and the plain 

meaning of the word 'prevent' is "to keep [something] from happening by taking action in 

advance."3 The etymology of both 'prevention' and 'prevent' traces back to the Latin term 

praevenire, which means to 'come before' or to 'anticipate.' 4 

16. The plain meaning of the word 'prevention' requires the Commission to proactively keep 

waste from happening. The Commission would be abdicating its responsibility to prevent waste 

if the Commission refused to take any action where the existence of a ROZ has been established, 

and there is no evidence presented to prove that it cannot be recovered. Waiting until waste is 

proven would at best be mitigating waste, not preventing waste. 

2 Prevention, Oxford English Dictionary https://doi.org/10.1093/OED/2153726666 (emphasis added). 
3 Prevent, Merriam-Webster.com Thesaurus, www.merriam-webster.com/thesaurus/prevent ( emphasis added). 
4 Prevent, Online Etymology Dictionary, https://www.etymonline.com/word/prevent. 



17. In addition, the definition of 'waste' under NMSA 70-2-3(A) also includes the phrase: "tend 

to reduce the total quantity ... ultimately recovered." This phrase supports the idea that waste 

doesn't need to be proven first - "tends to reduce" modifies the term "reduce" to be a possibility 

and "ultimately recovered" includes possible future recovery. 

18. Furthermore, Goodnight and Rice's position would hinder the only way for the 

Commission to address its finding of insufficient evidence. The Commission has already 

determined that the only practical way to prove for certain, whether there might be recoverable 

hydrocarbons in this ROZ, is to conduct a CO2 enhanced oil recovery pilot project, because 

recovery "is site-specific and is based on the conditions at the EMSU." September Order, 'I[ 58. 

And the Commission has also already found, as a technical matter, that a CO2 EOR pilot cannot 

be successfully performed while wastewater is being disposed into the same region. September 

Order, 'I[ 40, 62. 

19. Waiting for waste to have definitely and provably occurred before allowing the 

Commission to exercise its broad powers to prevent waste is inconsistent with both the spirit and 

text of New Mexico's Oil and Gas Act. 

Rehearing Issue II-- OCD Can and Should Manage Suspension of Water Iniection 'lo Order 
To' Facilitate the EOR Pilot Project Granted by the Commission. 

20. The Commission finds that the Oil Conservation Division "possesses broad authority over 

the oil and gas industry in New Mexico." OCD Brief-in-Chief at 7. "The division shall have, and 

is hereby given, jurisdiction and authority over all matters relating to the conservation of oil and 

gas [ ]. It shall have jurisdiction, authority and control of and over all persons, matters or things 

necessary or proper to enforce effectively the provisions of this act or any other law of this state 

relating to the conservation of oil or gas and the prevention of waste of potash as a result of oil or 

gas operations." 70-2-6(A) NMSA; see also, Rice Rehearing Response Brief at 12. 



21. Nevertheless, the OCD sought additional "guidance on the [Commission]'s intentions 

regarding said suspension." OCD Rehearing Brief-in-Chief at 11. 

22. The Commission reiterates its finding that "[t]o perform a successful CO2 flood, the 

injection of CO2 and water must be monitored closely and adjustments made based upon design. 

Goodnight's SWD [Salt-Water Disposal] wells cannot dispose of water when an active CO2 flood 

is being performed." September Order, <J[ 40, 62. 

23. The Commission further reiterates and emphasizes its September Order suspending 

"existing Goodnight's injection wells Case No. 24018 (Dawson), Case No. 24019 (Banks), Case 

No. 24020 (Sosa), Case No. 24025 (Ryno) in order to provide Empire with the opportunity to 

establish the CO2 EOR pilot project." September Order, #3 at page 13, (emphasis added). 

24. The Commission hereby concludes that OCD has the authority, and may at its discretion, 

implement the "suspension" ordered on page 13 of the Commission's September Order "in order 

to provide Empire with the opportunity to establish the CO2 EOR pilot project." September Order, 

#3 at page 13. The commission also concludes that the OCD has the authority to impose the 

suspension ordered by September Order, #3 at page 13, on any schedule OCD deems necessary 

"in order to provide Empire with the opportunity to establish the CO2 EOR pilot project." Id. 

Additional Clarifications. 

25. The Commission further clarifies that none of the orders in this case preempt any relevant 

or applicable regulatory requirements for any party. Empire must follow all relevant and applicable 

regulations and permitting processes if it chooses to exercise the opportunity the Commission has 

provided for it to establish a CO2 EOR pilot project. 

Disposition of Associated Motions 

26. The stay issued on October 17, 2025 is lifted upon issuance of this amended order. 



27. Empire's Emergency Motion to Enforce Order R-24004 or Order to Show Cause and 

Expedited Hearing filed on September 23, 2025 is hereby denied as moot. 

IT rs so ORDERED. 

Albert C.S. Chang, Chair 
New Mexico Oil Conservation Commission 

DATE: f 2-/(-:/- /2b2,< 
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Greetings, 
 
In accordance with OCC orders 24004 and 24004-A (Orders), OCD is providing the below 
directions on the execution of the Orders requiring the suspension of Goodnights injection in the 
area to facilitate a pilot CO2 EOR project by Empire. These directions were created taking the 
OCC findings and orders into account.  In accordance with the findings these directions will 
allow Empire to plan and execute a timely pilot project and will ensure produced water is not 
being injected once that pilot project is active. In consideration of the findings OCD is 
determining “active CO2 flood” is the physical injection and withdrawal of fluids into the 
formation. Be advised this letter does not alleviate either party of general compliance with 
OCD’s rules and regulations throughout compliance of these directions.   
 
R-24004 findings 

“C. However, the Commission concluded it is premature at present to grant Empire’s applications 
to permanently revoke the injection authority of the existing wells because the Commission 
found Empire DID NOT adduce substantial evidence that their correlative rights in the 
Grayburg are CURRENTLY impaired by Goodnight’s injection into the San Andres.”  
(emphasis added) 

 
R-24004-A findings 

“The Commission reiterates its finding that “[t]o perform a successful CO2 flood, the injection of 
CO2 and water must be monitored closely and adjustments made based upon design. 
Goodnight’s SWD [Salt-Water Disposal] wells cannot dispose of water when an active CO2 
flood is being performed” (emphasis added) 
 
“The Commission herby concludes that OCD has the authority, and may at its discretion, 
implement the “suspension” ordered on page 13 of the Commission’s September Order “in order 
to provide Empire with the opportunity to establish the CO2 EOR pilot Project” September Order 
#3 at page 14. The commission also concludes that the OCD has the authority to impose the 
suspension ordered by September Order, #3 at page 13, on any schedule OCD deems necessary 
“in order to provide Empire the opportunity to establish the CO2 EOR pilot project”” 
(emphasis added) 



State of New Mexico 
Energy, Minerals and Natural Resources Department 

 

1220 South St. Francis Drive  Santa Fe, New Mexico 87505 
Phone (505) 476-3441  www.emnrd.nm.gov/ocd/ 

 
 

“The Commission further clarifies that none of the orders in this case preempt any relevant or 
applicable regulatory requirements for any party. Empire must follow all relevant and 
applicable regulations and permitting processes if it chooses to exercise the opportunity the 
Commission has provided for it to establish a CO2 EOR pilot project.” (emphasis added) 

 
Directions for Empire 
For a CO2 EOR pilot in EMSU to be established Empire must take the following steps to amend 
the existing order No. R-7766: 

1. Submittal of hearing application from Empire to the OCD requesting to establish a CO2 
EOR, this submittal must include: 

a. Summary of scope for the project including the area of the pilot project within the 
existing EOR project and the proposed use of existing wells or development of 
new wells. 

b. C-108 application for each proposed injection including the AOR reviews for 
each well. 

c. Request for the use of CO2 including anticipated maximum surface injection 
pressures for each fluid (CO2, water, produced gas) 

d. Corrosion plan for well construction, well monitoring and a procedure for how 
mechanical issues will be mitigated. 

e. H2S contingency plan (if applicable) 
f. Notice as required for Division hearings 
g. Planned or existing infrastructure supporting the injection and production 
h. Anticipated schedules for development of key items of the CO2 EOR pilot project 
i. The division will review the applications to ensure compliance with OCD’s rules 

and regulations 
2. If the Division grants an order for the CO2 EOR  

a. Empire will ensure Goodnight is provided notice of an approved order.  
3. Empire will provide an infrastructure implementation plan with a detailed schedule for 

tie-ins.   
4. Empire must then submit identified C-101s, change of plans for existing wells or new 

wells APDs 
a. The division will review the applications to ensure compliance with the CO2 EOR 

order and the OCD’s rules and regulations. 
5. The operator will provide OCD and Goodnight with a 30-day notice when they mobilize 

to drill or work over the proposed wells. 
6. Empire will provide Goodnight and the OCD a 90day “activation notice” of their 

anticipated commencement of the CO2 flood. Commencement is identified as the first 
CO2 injection and production. Empire will provide Goodnight and OCD notice of any 
extended delays. 



State of New Mexico 
Energy, Minerals and Natural Resources Department 

1220 South St. Francis Drive  Santa Fe, New Mexico 87505 
Phone (505) 476-3441 www.emnrd.nm.gov/ocd/

Be advised for the project to be successful Item #1 should be submitted within 12 months and 
item #4 should be submitted within 18 months from the date of Order #24004-A. If these 
timelines are not met and communicated with the OCD, OCD may advise the OCC that Empire 
is not likely to be able to perform an adequate pilot project as allowed by order. 

Directions for Goodnight  
To ensure there is no injection in the EMSU during the “Active” portion of the implementation 
of the CO2 EOR pilot Goodnight will perform the following: 

Within 90days of receiving these directions, Goodnight will develop a 60-day shut-in 
plan and submit it to the Division on how the wells will be shut-in. The plan must include 
at a minimum: 

o How the wells will be scaled down and shut-in 
o A temporary abandonment (T/A) plan for the wells for an extended shut-in period 

Goodnight will need to request an exception to the 12-month continuous 
injection clause of their SWD orders to maintain injection authority as the 
pilot project proceeds during the T/A period. 

o Curtailment and redirection plan for the produced water 
o A reimplementation plan if the pilot is unsuccessful 
o A long-term plan if the pilot project is successful 

Once Goodnight receives the 90 day “activation notice” from Empire they will be required to 
immediately implement the 60day shut-in plan. This will ensure no injection overlaps with the 
pilot program.  This will provide Empire the opportunity to establish the CO2 flood without 
offset injection. 

___________________
Brandon Powell 
Deputy Director 

___________________
Brandon Powell 
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I. INTRODUCTION 

Pursuant to Rule 1-074 NMRA, Empire New Mexico, LLC (“Empire”) submits its 

Statement of Appellate Issues in support of its Appeal of the New Mexico Oil Conservation 

Commission’s (“OCC” or “Commission”) December 17, 2025 Amended Order Denying 

Goodnight’s Applications & Partially Granting/Partially Denying Empire’s Applications, OCC 

Order R-24004-A (“December Order”).  [See generally 135 RP 20197-20204] 

This Appeal concerns a series of consolidated cases involving Goodnight Midstream 

Permian LLC’s (“Goodnight”) unlawful and continuing injection of foreign and incompatible 

produced saltwater into the San Andres formation underlying the Eunice Monument South Unit 

(“EMSU” or “Unit”), which is exclusively operated by Empire, an oil and gas operator. Although 

the Commission recognized that Empire has exclusive rights within the Unit and that Goodnight’s 

operations were creating waste and negatively impacting the correlative rights of interest owners, 

the Commission failed to revoke Goodnight’s permits.  

As demonstrated herein, the portion of the December Order failing to revoke Goodnight’s 

injection authority for its existing wells within the EMSU should be reversed on the grounds that 

it is arbitrary and capricious, not supported by substantial evidence, and not otherwise in 

accordance with New Mexico law.  

II. STATEMENT OF THE ISSUES 

1. Whether the Commission correctly applied the requirements of the Statutory 

Unitization Act, NMSA 1978, §§ 70-7-1 to -21 (1975, as amended through 2024) when 

it failed to revoke Goodnight’s existing permits and required Empire to prove 

recoverability of hydrocarbon resources through a carbon dioxide (“CO2”) enhanced 

oil recovery (“EOR”) pilot project despite also finding that Empire has the exclusive 
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right to operate wells within the Unit?  

2. Whether the Commission erred in failing to revoke Goodnight’s existing permits when 

it found that Goodnight’s wastewater disposal operations in the Unit are causing waste 

and impairing correlative rights under the Oil and Gas Act, NMSA 1978, §§ 70-2-1 to 

-39 (1935, as amended through 2019)? 

3. Whether the Commission erred in failing to revoke Goodnight’s existing permits based 

on Goodnight’s incorrect and misleading statements in its Applications for 

Authorization to Inject?  

III. SUMMARY OF PROCEEDINGS 

A. Nature of the Case 

1. Empire’s Acquisition of the Unit 

On December 27, 1984, the Commission issued an order approving the unitization of the 

EMSU, located in Lea County, New Mexico. [48 RP 7153-7164; see generally 48 RP 7073 

(EMSU Unit Area Map)] The EMSU is comprised of 14,189.94 acres, approximately 58 percent 

of which are owned by the New Mexico State Land Office (“SLO”) and approximately 20 percent 

by the United States Bureau of Land Management (“BLM”). [47 RP 7033-7034, ¶ 11; 96 RP 

14396] In Order No. R-7765, the Commission defined the “Unitized Formation”—the interval 

from which oil and gas would be produced—as “100 feet below mean sea level or at the top of the 

Grayburg formation, whichever is higher, to a lower limit at the base of the San Andres formation.” 

[48 RP 7154-7155, ¶ 8; 48 RP 7161, ¶ 3] The Commission also extended the vertical limits of the 

Eunice Monument Oil Pool within the EMSU. [48 RP 7166-7169] Additionally, the Commission 

approved a waterflood project within the EMSU. [8 RP 1166-1177] Since 1984, the Grayburg and 

San Andres formations have been recognized by the Commission as a single source of supply and 
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one pool within the EMSU. [8 RP 1154-1181] 

The Unit was first operated by Gulf Oil Corporation, subsequently rebranded as Chevron 

U.S.A. Inc. [7 RP 987, ¶ 10] In 2004, Exxon Mobil, doing business as XTO (“XTO”), acquired 

Chevron’s interests. [7 RP 987, ¶¶ 9-10] In March 2021, Empire acquired the Unit from XTO for 

$17.8 million. [7 RP 987, ¶ 10; 47 RP 7033, ¶ 10] Empire purchased the EMSU to continue the 

ongoing extraction of oil from the Grayburg formation but also to start a new project to extract oil 

from the San Andres formation via a CO2 flood as part of an EOR project. [47 RP 7034, ¶ 13; 47 

RP 7038, ¶ 22] XTO’s literature estimated 965 million barrels of oil-in-place in the residual oil 

zone underlying the EMSU. [70 RP 10395] 

The EMSU Unit Agreement, which was approved by the Commission, SLO, and BLM in 

1984, vests Empire with the “exclusive right, privilege and duty of exercising any and all rights of 

the parties hereto including surface rights which are necessary or convenient for prospecting for, 

producing, storing, allocating and distributing the Unitized Substances.” [48 RP 7058, § 10 

(emphasis added); see generally 48 RP 7051-7081] “Unitized Substances” are defined in the Unit 

Agreement as “all oil, gas, gaseous substances, Sulphur contained in gas, condensate, distillate and 

all associated and constituent liquid or liquefiable hydrocarbons, other than outside substances, 

within and produced from the Unitized Formation.” [47 RP 7037, ¶ 18; 48 RP 7054, § 2(i)] 

2. The Residual Oil Zone Within the EMSU 

A meteoric recharge in late Eocene to early Miocene Period created a “residual oil 

interval,” now called “residual oil zone (“ROZ”).” [8 RP 1215; 82 RP 12237 (16:7-23)] This is 

the mechanism that created residual oil zones in the Permian Basin, including in the EMSU. [82 

RP 12237 (16:7-23)] A ROZ is defined as: 

[T]hat interval beneath the main pay interval (MPZ) within an oil 
field where water production exceeds 85%[] during the primary 
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phase of production 
 
That depth where the ROZ begins is now defined to be equal to the 
historically defined producing oil/water contact (POWC) 
 
Almost always in the Permian Basin’s San Andres formation, the 
ROZ extends several hundreds of feet below the POWC and 
contains a huge oil resource that is immobile under primary or 
secondary (water flood) recovery.  
 

[8 RP 1255 (footnote omitted)] “[T]he ROZ intervals possess huge volumes of residual oil but 

produce only water in primary or secondary phases of production.  For this reason, the oil and gas 

industry avoided their exploitation until the last two decades.” [8 RP 1243, ¶ 8] Below, the 

Commission found that there was substantial evidence to establish the existence of a ROZ in the 

Grayburg and San Andres formations underlying the EMSU. [129 RP 19238, ¶ B] 

The existence of a ROZ within the EMSU was undisputed by the parties below. [See, e.g., 

118 RP 17691 (110:12-15) (Commissioner Ampomah recognizing that “Empire’s experts and 

also even Goodnight’s experts, they’ve all – they’ve all presented to the Commission, at least 

based on the evidence, there is an ROZ.”)] Empire’s expert geologists, Dr. Robert Lindsay and 

Dr. Robert Trentham, and engineer, Steve Melzer, demonstrated through core analysis and log data 

that the EMSU has oil saturations between 20-40 percent throughout the San Andres. [82 RP 

12242-12243 (21:23 – 22:8); 89 RP 13340-13342 (822:12 – 824:1); 90 RP 13375-13376 (857:22 

– 858:20)] At hearing, Dr. Lindsay provided slides of the coring of two wells in the EMSU (i.e., 

the EMSU 679 and the RR Bell wells), along with the actual, physical cores, that show oil 

saturation is visible to the naked eye. [82 RP 12239-12252 (18:17-31:8); 48 RP 7187-7192; 49 

RP 7211-7223] Likewise, Empire’s expert petrophysicist Stanley Birkhead’s petrophysical 

analysis of unmodified and corrected data ranges confirmed a “very continuous level of ROZ 

throughout the entire San Andres,” including the depths designated by Goodnight as “Lower San 
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Andres.” [85 RP 12750 – 86 RP 12751 (458:3 – 459:3); see also 87 RP 13015 (647:10-13) 

(“[T]here are definite indications [of a ROZ] going through Lower San Andres.”)] A ROZ is 

detectable all the way down “to the base of the cores, so we know it has to go deeper.” [82 RP 

12259 (38:1-11)]  

Goodnight’s witnesses, Dr. Davidson, Mr. Knights, Dr. Lake, and Mr. Tomastik all agreed 

that a ROZ exists. [109 RP 16250 (232:8-18); 111 RP 16650 (28:3-5); 117 RP 17508 (223:4-21); 

118 RP 17691 (110:7-22)] In fact, Dr. Davidson confirmed at hearing that oil saturation exists 

throughout the San Andres stating: “[T]here’s some up to 30 to 40 percent in there. They show up 

periodically up and down the system. So yes, there’s oil down in there[.]” [109 RP 16260 (242:17-

22] 

Significantly, revenue of $6.7 billion can be expected from the San Andres ROZ, less $1.2 

billion in capital expenditures, leaving a net recovery of $5.5 billion.  [51 RP 7526; 99 RP 14728-

14729 (154:17-155:30)] Based on these figures, the State of New Mexico would receive 

approximately $1.1 billion in royalties plus another half billion dollars in tax, and the federal 

government would receive about $370 million. [99 RP 14729 (155:3-7)] 

3. Goodnight’s Operations in the EMSU 

Goodnight “is a midstream company that takes oil operation produced water (a/k/a 

saltwater disposal) from operators from around the Permian Basin and injects it into saltwater 

disposal (SWD) wells.” [129 RP 19234, ¶ 1] This appeal concerns a number of consolidated cases 

before the Commission involving Goodnight’s operations within the EMSU (discussed further 

below). 

In Oil Conservation Division (“OCD”) Case Nos. 23614-23617, Goodnight sought 

approval for new SWD wells within the EMSU: Doc Gooden SWD #1, Hernandez SWD #1, 
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Hodges SWD #1, and Seaver SWD #1. [129 RP 19235, ¶ 9]  By contrast, Empire sought orders 

revoking Goodnight’s existing permits to inject produced water into the San Andres formation for 

the following wells: Andre Dawson SWD #1 (Case No. 24018), Ernie Banks SWD #1 (Case No. 

24019), Sosa SA 17 SWD #2 (Case No. 24020), and the Ryno SWD #1 (Case No. 24025). [129 

RP 19235-19236, ¶ 10] 

Additionally, in OCD Case No. 23775, Goodnight sought authorization to increase the rate 

of injection into the Andre Dawson SWD #1, an existing well within the EMSU. [129 RP 19234, 

¶ 7] Lastly, in OCC Case No. 24123, Goodnight sought a de novo hearing on OCD Order No. R-

22869-A, which denied Goodnight’s Application for the Piazza SWD #1 well. [129 RP 19234-

19235, ¶ 8]   

The map below illustrates Goodnight’s active wells and applications for new wells within 

Empire’s EMSU: 
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[50 RP 07495] 

Goodnight also operates an additional five SWD wells within approximately one mile of 

the EMSU and two SWD wells in the San Andres within 2.5 miles of EMSU. [21 RP 3013, ¶ 5] 

Additionally, Goodnight has an additional well within approximately 1.25 miles of the EMSU, 

which has not been drilled (Rocket SWD #1). [25 RP 3660-3661] Goodnight drilled the Verlander 

SWD #1 well, also located within approximately 1.25 miles of the Unit, during the pendency of 

the OCC proceedings below. [120 RP 17986-17987 (170:23 – 171:15)] 

Goodnight made incorrect and misleading statements in its Applications for Authorization 

to Inject, and OCD relied on those statements in granting the permits. First, Goodnight was aware 

it was injecting into the EMSU Unitized Formation but chose not to disclose that information 

anywhere in its applications. [116 RP 17339-17343 (54:11 – 58:14), 17357-17358 (72:9 – 73:5), 

17366-17367 (81:9 – 82:13)] Goodnight’s applications also stated that Goodnight would inject 

into the San Andres SWD Pool and omitted the Eunice Monument Oil Pool, leading the Division 

to believe the injection would not impact hydrocarbon-bearing zones. [See id.] 

Additionally, Goodnight represented that the proposed SWDs would “be injecting water 

into the San Andres Formation which is a non-productive zone known to be compatible with 

formation water from . . . Wolfcamp and Bone Springs.” [35 RP 5133; see generally 35 RP 5104 

– 36 RP 5293] In reality, the Unitized Formation is hydrocarbon bearing and includes the San 

Andres, which Goodnight’s experts have conceded includes a ROZ. [116 RP 17387-17391 (102:23 

– 106:20); see also 109 RP 16250 (232:8-18); 111 RP 16650 (28:3-5); 117 RP 17508 (223:4-21); 

118 RP 17691 (110:7-22); 123 RP 18384 (146:2-11)]  

Lastly, Goodnight stated the injected water would be compatible with the San Andres water 

when that is not the case. [35 RP 5133] In reality, there are significant water chemistry differences 
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between the Delaware Basin water that Goodnight is injecting into the EMSU and the San Andres 

and Grayburg water. [99 RP 14734 (160:7-17), 14754-14762 (180:20 – 188:18)] As a result, the 

injection is causing scale and damaging the formations. [See id.; see also 82 RP 12259-12260 

(38:13 – 39:22)] Additionally, water from the San Andres is being produced at both the EMSU 

and AGU to be used for make-up water for the waterflood. [99 RP 14771-14772 (197:24 – 198:8)] 

Goodnight’s disposal water will reach these water supply wells and be produced into Empire’s 

production facilities. [82 RP 12259-12260 (38:13 – 39:22); 99 RP 14771-14772 (197:24 – 

198:20)] This will cause major scaling and corrosion in the facilities. [70 RP 10368-10369, 10372-

10373; 99 RP 14772 (198:5-10)] By 2029, if Goodnight’s unlawful operations are not stopped, it 

is estimated that approximately 58.4 million barrels of incompatible saltwater will be injected by 

Goodnight into the EMSU.  [51 RP 7517] 

At hearing, Empire’s evidence demonstrated that Goodnight’s injection to date and 

proposed injection into the future adversely impacts Empire’s ability to recover hydrocarbons in 

the unitized interval, including both the Grayburg and the San Andres. [51 RP 7527; 70 RP 10391; 

99 RP 14751-14753 (177:17 – 179:22)] Specifically, Empire demonstrated that water from the 

San Andres moved through natural fractures and low permeability rock prior to the waterflood in 

1986, thus verifying that there is communication between the two zones. [50 RP 7499; 51 RP 

7502; 99 RP 14730-14732 (156:19 – 158:1), 14732 (158:14-20), 14733 (159:3-17)] With 

Goodnight’s disposal the San Andres is pressuring up and increasing water influx into the 

Grayburg, prematurely watering out Grayburg producers and interfering with Empire’s Grayburg 

production. [99 RP 14732 (158:2-13), 14733-14734 (159:18 – 160:6), 14745-14746 (171:9 –

172:9), 14762-14763 (188:3 – 189:6)] For example, Goodnight’s injection reduces oil recovery 

and increases corrosion rates on the producers, thus accelerating the time when the wells become 
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uneconomic and increasing operating cost due to well failures. [50 RP 7497, 7500; 70 RP 10392, 

10398; 99 RP 14734-14736 (160:21-162:22), 14751-14752 (177:17 – 178:15), 14764-14766 

(190:13 – 192:4)] Pressuring up the San Andres reservoir to levels above original reservoir 

pressure will also require that Empire operate its CO2 tertiary recovery project at a higher pressure 

than necessary, and requires Empire to inject the produced water into another zone to make room 

for the CO2 to prevent fracturing of the formation. [50 RP 7497; 51 RP 7527; 70 RP 10391-

10392; 99 RP 14732 (158:2-13), 14737-14741 (163:24 – 167:4), 14752-14753 (178:18 – 179:22)] 

Injection of this produced “off lease” Delaware Basin saltwater into other zones will add 

significant costs to Empire’s operations and could render the CO2 project uneconomic. [99 RP 

14732 (158:2-13), 14752-14753 (178:18 – 179:22), 14762-14763 (188:3 – 189:6)] 

B. Course of Proceedings and Disposition Below 

The applications filed by Goodnight and Empire with the Division were eventually referred 

to the Commission pursuant to 19.15.4.20(B) NMAC. [25 RP 3660-3661] A hearing on Empire’s 

and Goodnight’s respective applications occurred over approximately 18 days on February 20, 

February 24-28, April 7-11, April 21-25, and May 19-21, 2025.  On September 12, 2025, the OCC 

entered an Order Denying Goodnight’s Applications & Partially Granting/Partially Denying 

Empire’s Applications (OCC Order No. R-24004) (“September Order”). [See generally 129 RP 

19233-19245] 

The September Order denied all of Goodnight’s applications to drill new disposal wells in 

Case No. 24123 (Piazza), Case No. 23614 (Gooden), Case No. 23615 (Hernandez), Case No. 

23616 (Hodges), and Case No. 23617 (Seaver). [129 RP 19244, Decretal ¶ 1] The September 

Order further denied Goodnight’s application to increase injection in the existing Dawson well in 

Case No. 23775. [Id., Decretal ¶ 2] Finally, the September Order suspended permits associated 
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with Goodnight’s existing injection wells in Case No. 24018 (Dawson), Case No. 24019 (Banks), 

Case No. 24020 (Sosa), and Case No. 24025 (Ryno). [129 RP 19245, Decretal ¶ 3] Collectively, 

Dawson, Banks, Sosa, and Ryno are referred to as the “Suspended Wells.”   

In reaching its decision to deny Goodnight’s applications and order the suspension of 

injection into the Suspended Wells, OCC made, among others, the following findings:  

• “The Commission finds that there was substantial evidence 
presented at the hearing to establish the existence of a ROZ 
in the Grayburg and San Andres, especially the core analysis 
evidence.” [129 RP 19238, ¶ II.B] 
 

• “Based on the 1984 Commission Order, Empire has the 
exclusive rights to produce the ROZ in the EMSU.” [129 RP 
19237, ¶ II.A] 
 

• The Unit Agreement gives Empire the “exclusive right, privilege 
and duty of exercising any and all rights of the parties hereto 
including surface rights which are necessary or convenient for 
prospecting for, producing, storing, allocating and distributing 
the Unitized Substances are hereby delegated to and shall be 
exercised by the Unit Operator.” [129 RP 19237, ¶ 18] 

 
• “Empire purchased the EMSU to continue the current extraction 

of oil from the Grayburg formation but also to start a new project 
to extract oil from the San Andres formation via a CO2 flood as 
part of an Enhanced Oil Recovery (EOR) project.” [129 RP 
19238, ¶ 26] 
 

• “Based on the 1984 Commission Order, Empire has the 
exclusive rights to decide how to best extract oil in the EMSU.” 
[129 RP 19238, ¶ 27] 
 

• “[T]he injection of hundreds of thousands of barrels a day 
conflicts with Empire’s exclusive rights to extract oil in the 
EMSU[.]” [129 RP 19239, ¶ 41] 
 

• “Empire DID adduce substantial evidence of the possibility 
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of FUTURE impairment of correlative rights or waste in the 
EMSU.” [129 RP 19239, ¶ III.A] 

 
• “Empire’s witness, Dr. Buchwalter, built a model and the model 

shows to a reasonable degree that water is moving from the San 
Andres into the Grayburg.” [129 RP 19240, ¶ 47] 

The Commission denied Empire’s Applications to revoke Goodnight’s injection authority for the 

active wells in the EMSU on the grounds that, in the Commission’s view, Empire did not “adduce 

substantial evidence that their correlative rights in the Grayburg are CURRENTLY impaired by 

Goodnight’s injection into the San Andres.” [129 RP 19241, ¶ C (emphasis omitted)] The 

Commission further concluded that “it is premature at present to grant Empire’s applications . . . 

because the Commission found there was insufficient evidence presented at hearing to prove 

whether the ROZ is recoverable.” [129 RP 19242, ¶ D (emphasis omitted)] For that reason, the 

Commission opted to suspend Goodnight’s injection authority “to provide Empire with the 

opportunity to establish a pilot project.” [129 RP 19243, ¶ E (emphasis omitted)] 

Following entry of the September Order, Goodnight and Empire each filed motions for re-

hearing. [See generally 129 RP 19316-19329; 129 RP 19330 – 131 RP 19593; 131 RP 19642 – 

132 RP 19659; 132 RP 19660-19675] The OCC issued an order granting a limited rehearing on 

October 17, 2025, to consider two questions of law:  

(1) whether the Commission had the legal authority to suspend 
existing Goodnight’s injection wells in order to provide Empire 
with the opportunity to establish the CO2 EOR pilot project, 
given that there was insufficient evidence presented at hearing 
to prove whether the ROZ [Residual Oil Zone] is recoverable; 
and  

 
(2) whether Commission Order R-24004 provided the OCD with 

discretion in managing the suspension of existing Goodnight 
injection wells and to provide Empire the opportunity to 
establish a CO2 EOR pilot project. 

[132 RP 19698; see generally 132 RP 19696-19700] 
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After considering the briefing of the parties, and having held oral arguments on November 

13, 2025, the Commission issued the December Order. [See generally 135 RP 20197-20204] 

In its December Order, the OCC upheld its determinations and findings in the September 

Order and ultimately determined the Commission can order the suspension of water injection into 

a ROZ. [135 RP 20101-20102, ¶¶ 13-19] This includes suspension to allow Empire to plan and 

execute an EOR pilot project to determine recoverability. [Id.] Additionally, the OCC determined 

that OCD can and should manage suspension of Goodnight’s injection to facilitate the EOR pilot 

project granted by the Commission. [135 RP 20202-20203, ¶¶ 20-24] 

In the December Order, the Commission reiterated its conclusion that “New Mexico law 

authorizes the Commission to allow companies to have an opportunity to pursue oil discoveries so 

the oil is not left wasted or untapped underground.” [135 RP 20198, ¶ 1] The Commission also 

acknowledged that Goodnight’s arguments at rehearing surrounding the Commission’s authority 

to prevent waste hinged on a “crucial misinterpretation of the Commission’s September Order” as 

“the Commission also did not find sufficient evidence presented at hearing to prove that the ROZ 

is not recoverable.” [135 RP 20200, ¶ 11] 

The Commission further confirmed it “recognized a realistic possibility that the ROZ could 

contain oil that could be both physically and economically recovered” and therefore, by way of 

entry of the September Order, granted Empire the opportunity to establish a CO2 EOR pilot project 

“for the purpose of ascertaining the recoverability of the ROZ.” [135 RP 20201, ¶ 13] The 

Commission held that it “would be abdicating its responsibility to prevent waste if the 

Commission refused to take any action where the existence of a ROZ has been established, and 

there is no evidence presented to prove that it cannot be recovered.” [Id., ¶ 16] Specifically, the 

December Order provides:  
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The Commission hereby concludes that OCD has the authority, and 
may at its discretion, implement the “suspension” ordered on page 
13 of the Commission’s September Order “in order to provide 
Empire with the opportunity to establish the CO2 EOR pilot 
project.” September Order, #3 at page 13. The [C]ommission also 
concludes that the OCD has the authority to impose the suspension 
ordered by September Order, #3 at page 13, on any schedule OCD 
deems necessary “in order to provide Empire with the opportunity 
to establish the CO2 EOR pilot project.”  
 

[135 RP 20203, ¶ 24] 

Following the OCC’s issuance of the December Order, the OCD issued a letter 

implementing the OCC’s Orders on January 15, 2026, which was challenged by Empire, and is 

now before the Commission on motion by Empire.   

IV. STANDARD OF REVIEW 

This Court’s review of the Commission’s decision is governed by Section 39-3-1.1 and 

Rule 1-074. Lewis v. City of Santa Fe, 2005-NMCA-032, ¶ 20, 137 N.M. 152, 108 P.3d 558. If the 

Commission “acted fraudulently, arbitrarily, or capriciously; if the decision was not supported by 

substantial evidence in the whole record; or if the [Commission] did not act in accordance with the 

law[,]” the district court must reverse the decision. Gallup Westside Dev., LLC v. City of Gallup, 

2004-NMCA-010, ¶ 10, 135 N.M. 30, 84 P.3d 78.  

“A ruling by an administrative agency is arbitrary and capricious if it is unreasonable or 

without a rational basis, when viewed in light of the whole record.” Rio Grande Chapter of Sierra 

Club v. New Mexico Mining Comm’n, 2003-NMSC-005, ¶ 16, 133 N.M. 97, 61 P.3d 806. 

Substantial evidence “is relevant evidence that a reasonable mind might accept as adequate to 

support a conclusion.” Gallup Westside Dev., LLC, 2004-NMCA-010, ¶ 11. Questions of law are 

generally reviewed de novo, although the court may recognize agency expertise. Archuleta v. Santa 

Fe Police Dep’t ex rel. City of Santa Fe, 2005-NMSC-006, ¶ 18, 137 N.M. 161, 108 P.3d 1019. 
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“However, the court is not bound by the agency’s interpretation and may substitute its own 

independent judgment for that of the agency because it is the function of the courts to interpret the 

law.” Morningstar Water Users Ass’n v. New Mexico Pub. Util. Comm’n, 1995-NMSC-062, ¶ 11, 

120 N.M. 579, 904 P.2d 28. 

V. ARGUMENT 

At hearing, the Commission was charged with determining whether Goodnight’s produced 

water injection activities are interfering with Empire’s recovery of hydrocarbons within the EMSU. 

In its Order, the Commission correctly denied Goodnight’s applications for increased injection into 

the Dawson well and applications for additional saltwater disposal wells because, among other 

reasons, “the injection of hundreds of thousands of barrels a day conflicts with Empire’s exclusive 

rights to extract oil in the EMSU.” [129 RP 19239, ¶¶ 40-41] This decision was supported by the 

evidence and consistent with the Division’s prior order denying Goodnight’s application for 

authorization to inject into its proposed Piazza SWD. [Id., ¶ 42; see generally 34 RP 5003-5011 

(Order No. R-22869, OCD Case No. 22626)] 

Where the Commission erred, however, is by declining to permanently revoke the permits 

for the Suspended Wells. Instead, despite finding that Empire has exclusive rights to operate wells 

within the EMSU under the Statutory Unitization Act, NMSA 1978, §§ 70-7-1 to -21 (1975, as 

amended through 2024) (“SUA”) and also that Goodnight’s operations are causing waste and 

impairment of correlative rights, the Commission declined to revoke or immediately suspend 

Goodnight’s permits. Under the SUA and the Oil and Gas Act, NMSA 1978, §§ 70-2-1 to -39 

(1935, as amended through 2019) (“OGA”), the Commission should have permanently revoked 

Goodnight’s permits on the same grounds as used for its denial of Goodnight’s applications for 

new wells. Rather, the Commission purportedly suspended the permits but delegated 
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implementation to the Division and required that Empire prove recoverability of the ROZ through 

a pilot project before the existing permits could be revoked. Such a decision is arbitrary and 

capricious, not supported by substantial evidence, not otherwise in accordance with New Mexico 

law, and should therefore be reversed. Additionally, the Commission failed to make findings 

regarding Goodnight’s misrepresentations on its permit applications, which provided a separate 

basis for revocation of Goodnight’s permits.  

Empire will outline the rules of statutory construction and the requirements of the SUA 

and OGA, including definitions of “waste” and “correlative rights.” In so doing, Empire 

demonstrates that the Commission’s findings below mandated revocation of Goodnight’s existing 

SWD permits and that the Commission’s failure to do so is arbitrary, capricious, and contrary to 

law. Empire will also address the misrepresentations made by Goodnight in its applications to 

OCD, which support revocation of Goodnight’s permits independently, without any need for 

consideration of evidence of present waste or impact to correlative rights. For all of these reasons, 

the Commission’s decision related to the Suspended Wells should be reversed and Goodnight’s 

existing well permits should be permanently revoked. 

A. New Mexico Rules of Statutory Construction 

In discerning the Legislature’s intent, the Court should “examine the plain language of the 

statute as well as the context in which it was promulgated, including the history of the statute and 

the object and purpose the Legislature sought to accomplish.” Maes v. Audubon Indem. Ins. Grp., 

2007-NMSC-046, ¶ 11, 142 N.M. 235, 164 P.3d 934; see also N.M. Mining Ass’n v. N.M. Water 

Quality Control Comm’n, 2007-NMCA-010, ¶ 12, 141 N.M. 41, 150 P.3d 991 (“We also consider 

the history and background of the statute, as we harmonize the language in a manner that facilitates 

the operation of the statute and the achievement of its goals.”). In general, the plain language of a 
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statute is the “primary indicator of legislative intent.” Baker v. Hedstrom, 2013-NMSC-043, ¶ 11, 

309 P.3d 1047 (internal quotation marks and citation omitted). However, “[i]f the plain meaning 

of the statute is doubtful, ambiguous, or [if] an adherence to the literal use of the words would lead 

to injustice, absurdity or contradiction, we will construe the statute according to its obvious spirit 

or reason.” Id. (internal quotation marks and citation omitted). It is well recognized that these 

“canons of statutory construction apply to regulatory and rule interpretation as well.” Johnson v. 

N.M. Oil Conservation Comm’n, 1999-NMSC-021, ¶ 27, 127 N.M. 120, 978 P.2d 327; N.M. 

Mining Ass’n, 2007-NMCA-010, ¶ 12.  

Based on these principles of statutory construction, the SUA and OGA must be applied in 

a manner that effectuates the legislature’s intent to protect oil and gas resources, and the 

Commission was required to take all steps reasonably necessary to do so, which included revoking 

Goodnight’s existing permits.  

B. The Commission erred in failing to revoke Goodnight’s existing permits because only 
Empire, as the designated operator of the EMSU, may lawfully operate wells within 
the Unitized Formation. 

The Commission is required to enforce the provisions of the SUA, which provides “for the 

unitized management, operation and further development of . . . oil and gas properties . . . to the 

end that greater ultimate recovery may be had therefrom, waste prevented, and correlative rights 

protected of all owners and mineral interests in each unitized area.” §§ 70-7-1, -3.  

As summarized above, the EMSU was approved on December 27, 1984. [48 RP 7153-

7164] The Commission defined the unitized area or formation as “100 feet below mean sea level 

or at the top of the Grayburg formation, whichever is higher, to a lower limit at the base of the San 

Andres formation.” [48 RP 7154-7155, ¶ 8; 48 RP 7161, ¶ 3] The Commission also extended the 

vertical limits of the Eunice Monument Oil Pool within the Unit. [48 RP 7166-7169] As such, the 

Unitized Formation (as defined in the Unit Agreement) consists of both the Grayburg and the San 
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Andres formations. [48 RP 7054, § 2(h)] Section 2(i) of the Unit Agreement defines “Unitized 

Substances” to include all “oil, gas, gaseous substances . . . within and produced from the Unitized 

Formation.” [47 RP 7037, ¶ 18; 48 RP 7054, § 2(i)] Thus, Unitized Substances include the oil and 

gas within the Grayburg and San Andres formations in the EMSU. 

Empire acquired the Unit in March of 2021. [7 RP 987, ¶ 10; 47 RP 7033, ¶ 10] As a 

result, the EMSU Unit Agreement vests Empire with the “exclusive right, privilege and duty of 

exercising any and all rights of the parties hereto including surface rights which are necessary or 

convenient for prospecting for, producing, storing, allocating and distributing the Unitized 

Substances.” [48 RP 7058, § 10] Thus, Empire alone is lawfully authorized to operate wells within 

the EMSU’s Unitized Formation. Significantly, no witness has been able to identify any other oil 

unit, in the history of New Mexico, where commercial saltwater disposal wells have been 

authorized for injection within the unit by the Division. [83 RP 12387 (166:16-22); 98 RP 14612-

14613 (38:21 – 39:18); 103 RP 15322-15323 (182:3 – 183:11); 112 RP 16739 (117:10-16); 116 

RP 17342 (57:14-23), 17373 (88:12-21); 123 RP 18376 (138:9-24)] And for good reason: 

Goodnight is disposing of water that has total dissolved solids (TDS) averaging 140,000 mg/L 

with 86,000 mg/L chlorides, with TDS as high as 340,000 md/L with 245,000 mg/L chlorides, 

while Empire’s San Andres make-up water has TDS of only 21,200 mg/L and 10,200 mg/L 

chlorides. [51 RP 7502; 70 RP 10394; 99 RP 14737 (160:7-17), 14754-14762 (180:20-188:18)] 

When the Goodnight disposal water is produced by Empire’s water supply wells, it will 

contaminate Empire’s facilities, creating scale and corrosion problems. [50 RP 7498; 70 RP 

10368-10369, 10372-10382; 82 RP 12259-12260 (38:13 – 39:22); 99 RP 14771-14772 (197:24 

– 198:20)] In fact, Goodnight’s injected water has already shown to be very corrosive to the 

tubulars in its own Ryno SWD well. [70 RP 10398; 99 RP 14764-14766 (190:13 – 92:4)] 



18 
 

The Commission’s decision below appropriately recognized Empire’s exclusive rights 

under the Unit Agreement: 

• The “exclusive right, privilege and duty of exercising any and 
all rights of the parties hereto including surface rights which are 
necessary or convenient for prospecting for, producing, storing, 
allocating and distributing the Unitized Substances are hereby 
delegated to and shall be exercised by the Unit Operator.”  
 

• “Empire purchased the EMSU . . . to start a new project to 
extract oil from the San Andres formation via a CO2 flood as 
part of an Enhanced Oil Recovery (EOR) project.”  

 
• “Based on the 1984 Commission Order, Empire has the 

exclusive rights to decide how to best extract oil in the EMSU.”  
 
[129 RP 19237, ¶ 18; 129 RP 19238, ¶¶ 26-27] Based on these findings, which are supported by 

the evidentiary record, the Commission also correctly found that Goodnight’s “injection of 

hundreds of thousands of barrels a day” of wastewater conflicts with Empire’s exclusive rights 

under the Unit Agreement. [129 RP 19239, ¶ 41] 

Notably, the Division made similar findings in its denial of Goodnight’s application for 

authority to inject produced water into the San Andres formation using the proposed Piazza SWD 

#1 well. [34 RP 5003-5011] In that matter, the Division found that the Commission’s approval of 

the Unit Agreement was  

…concordant with the authority provided to the OCC under the 
provisions of NMSA 1978, §70-7-7(J) which states that the Division 
order providing for unitization and unit operation of a pool or part 
of a pool shall include ‘such additional provisions as are found to 
be appropriate for carrying on the unit operations and for the 
protection of correlative rights and the prevention of waste.’ 
 

[34 RP 5010, Conclusions of Law ¶ 9] Such approval was further “consistent with the OCC 

recognition of this formation as critical element for a successful waterflood operation and for the 

potential of undeveloped hydrocarbon resources.” [Id.] 
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Further, the recoverability of hydrocarbons within the EMSU has already been recognized 

by the Commission in its orders approving the EMSU. [48 RP 7156, ¶¶ 18-22; 48 RP 7167, ¶ 4; 

48 RP 7172, ¶ 5] In the Piazza case, OCD similarly recognized the recoverability of hydrocarbons 

within the EMSU, concluding that “Empire has provided sufficient evidence for continued 

assessment of the Unitized Interval for potential recovery of any additional hydrocarbon resources 

remaining in place.” [34 RP 5010, Conclusions of Law ¶ 10] 

The SUA requires the Commission to protect the interests of the State, BLM, and interest 

owners by revoking the operations of Goodnight within the EMSU, as only Empire is lawfully 

authorized to operate wells within the EMSU’s Unitized Formation. § 70-7-1. [129 RP 19237-

19239, ¶¶ 18, 26-27, 40-41] Indeed, the Commission correctly found that Goodnight’s “injection 

of hundreds of thousands of barrels a day” of wastewater conflicts with Empire’s exclusive rights 

under the Unit Agreement. [129 RP 19239, ¶¶ 40-41] However, rather than immediately and 

permanently revoking Goodnight’s existing SWD permits, the Commission instead suspended the 

permits, delegated implementation of the suspension to OCD (which it has not done), and required 

Empire to prove recoverability of the hydrocarbons in the ROZ. This determination is inconsistent 

with the SUA. Duran v. Xerox Corp., 1986-NMCA-124, ¶ 17, 105 N.M. 277, 731 P.2d 973 (“This 

court should not add language to statutes that the legislature has seen fit to omit.”). For these 

reasons, the Commission’s decision should be reversed and Goodnight’s existing SWD permits 

should be revoked. 

C. The Commission erred in failing to revoke Goodnight’s existing permits because 
Goodnight’s injection activities within the EMSU are causing waste and impairing 
correlative rights in violation of the New Mexico Oil and Gas Act. 

 
1. The Oil and Gas Act requires the Commission to prevent waste, protect correlative rights, 

and prevent the encroachment of water into strata capable of producing hydrocarbons.  
 

“The Oil Conservation Commission is a creature of statute, expressly defined, limited and 
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empowered by the laws creating it.” Continental Oil Co. v. Oil Conservation Comm’n, 1962-

NMSC-062, ¶ 11, 70 N.M. 310, 373 P.2d 809. Under the OGA, the Commission is duty bound to 

prevent waste and protect correlative rights. § 70-2-11. More specifically, the Commission has 

authority to: 

• prevent crude petroleum oil, natural gas or water from 
escaping from strata in which it is found into other strata.  
 

• prevent the drowning by water of any stratum or part thereof 
capable of producing oil or gas or both oil and gas in paying 
quantities and to prevent the premature and irregular 
encroachment of water or any other kind of water 
encroachment that reduces or tends to reduce the total 
ultimate recovery of crude petroleum oil or gas or both oil 
and gas from any pool.  
 

• require wells to be drilled, operated and produced in such 
manner as to prevent injury to neighboring leases or 
properties.  
 

• regulate the disposition, handling, transport, storage, 
recycling, treatment and disposal of produced water during, 
or for reuse in, the exploration, drilling, production, 
treatment or refinement of oil or gas, including disposal by 
injection pursuant to authority delegated under the federal 
Safe Drinking Water Act, in a manner that protects public 
health, the environment and fresh water resources.  

§§ 70-2-12(B)(2), (B)(4), (B)(7), & (B)(15) (emphasis added).  

Section 70-2-11 of the OGA empowers the Commission to “do whatever may be 

reasonably necessary to carry out the purpose of this act,” which necessarily includes the broad 

discretion to prevent waste and protect correlative rights, and to remedy injuries thereto. §§ 70-2-

6 and 70-2-11; see also Continental Oil Co., 1962-NMSC-062, ¶ 27 (“Our legislature has explicitly 

defined both ‘waste’ and ‘correlative rights’ and placed upon the commission the duty of 

preventing one and protecting the other.”). 
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“Underground waste” is defined in Section 70-2-3(A) as:  
 

…those words are generally understood in the oil and gas business, 
and in any event to embrace the inefficient, excessive or improper, 
use or dissipation of the reservoir energy, including gas energy and 
water drive, of any pool, and the locating, spacing, drilling, 
equipping, operating or producing, of any well or wells in a manner 
to reduce or tend to reduce the total quantity of crude petroleum oil 
or natural gas ultimately recovered from any pool, and the use of 
inefficient underground storage of natural gas. 
 

(emphasis added). 
 

Waste is integral to correlative rights, which are defined in the OGA as follows:  

[T]he opportunity afforded, so far as it is practicable to do so, to the 
owner of each property in a pool to produce without waste the 
owner’s just and equitable share of the oil or gas or both in the pool, 
being an amount, so far as can be practicably determined and so far 
as can be practicably obtained without waste, substantially in the 
proportion that the quantity of recoverable oil or gas or both under 
the property bears to the total recoverable oil or gas or both in the 
pool and, for such purpose, to use the owner’s just and equitable 
share of the reservoir energy. 
 

§ 70-2-33(H) (emphasis added). Deprivation of an owner’s opportunity to recover its equitable 

share of oil and/or gas causes waste if it reduces or tends to reduce the total hydrocarbons 

ultimately recovered. § 70-2-3(A). 

Additionally, Section 70-2-12(B)(4) obligates the Commission “to prevent the premature 

and irregular encroachment of water or any other kind of water encroachment that reduces or tends 

to reduce the total ultimate recovery of crude petroleum oil or gas or both oil and gas from any 

pool.” (emphasis added). 

The operative phrase in the definitions of the above terms is “tends to reduce.” The ordinary 

meaning of “tend” is “to lead or conduce, as to some result or resulting condition.” 

https://www.dictionary.com/browse/tend (last accessed April 16, 2026). Case law echoes this 

construction, i.e., that to “tend to” something is to move in that direction. See, e.g., State v. James, 
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1990-NMCA-135, ¶ 15, 111 N.M. 473, 806 P.2d 1063 (finding that the word “tend” means that the 

conduct at issue need not result in an actual harm, but merely the potential to cause harm); State v. 

Hogie, 454 N.W.2d 501, 503 (N.D. 1990) (“‘[T]ends’ indicates tendency, not certainty.”); Chandler 

v. State, 232 S.W. 318, 318 (Tex. 1921), aff’d sub nom. Chandler v. State of Texas, 260 U.S. 708, 

43 S. Ct. 247, 67 L. Ed. 474 (1923) (“When we look to the dictionary for a definition of the word 

‘tend,’ we find it means: ‘To move in a certain direction;’ ‘to have a leaning;’ ‘to contribute to.’”). 

As applied to the OGA, the mere possibility of future waste meets the definition of “waste” under 

the OGA as well as the standard for prevention of water encroachment under Section 70-2-12(B). 

2. Empire demonstrated that Goodnight’s injection into the San Andres formation is 
causing, and will continue to cause, waste in the EMSU.  

 
This case presents a prime example of the reasons the Legislature chose to empower the 

Commission to take all steps reasonably necessary to protect the future possibility of harm to the 

State’s hydrocarbon resources. As demonstrated at hearing, injected wastewater is undisputably 

migrating throughout the unitized formations, resulting in scale, corrosion, and pressure increases. 

[102 RP 15183 (43:7-25)] This has significant, irreversible long-term impacts, as Goodnight’s 

current operations are adding economic barriers that may be prohibitive to a future tertiary 

recovery project, and beyond that, threaten to close off the ROZ entirely if wastewater operations 

are allowed to continue. [82 RP 12259-12260 (38:13 – 39:15); 99 RP 14734 (160:7-17), 14754-

14762 (180:20 – 188:18), 14764-14765 (190:15 – 191:17); 102 RP 15183 (43:7-25)]  

These negative impacts within the Grayburg and San Andres formations are occurring, and 

will continue to occur, because Goodnight’s injection of commercial volumes pressurizes the San 

Andres and forces wastewater to migrate upwards through vertical plumes from the San Andres 

formation into the Grayburg formation. [110 RP 16414; 102 RP 15202-15204 (62:25 – 64:25)] 

The evidence established that Goodnight’s wastewater is communicating out of the permitted 
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injection interval and into the Grayburg through fractures [110 RP 16414-16415; see also 82 RP 

12250-12251 (29:22 – 30:3), 12255 (34:18-21); 99 RP 14737-14741 (163:5 – 167:4); 102 RP 

15219-15222 (79:2 – 82:25)] and via the waterflood that is currently being conducted by Empire 

to produce the Grayburg. [99 RP 14735-14736 (161:8 – 162:22), 14470-14772 (196:24 – 198:20)] 

Grayburg producers have extracted more water than expected, and the additional 

unanticipated volumes are unquestionably coming from the San Andres as evidenced by Chevron’s 

water chemistry work and modeling, and as shown from studies done by Empire witnesses. [68 

RP 10344; 82 RP 12249-12251 (28:16 – 30:13), 12255 (34:11-21); 89 RP 13284 (766:6-11); 99 

RP 14737 (163:3-16)] The wastewater disposal rates create higher pressures in the ROZ and 

increase the potential for hydraulic fracturing and vertical communication, which have a negative 

impact on current field operations in the traditional Grayburg producing zone as well as future 

ROZ operations. [94 RP 13973-13974 (38:24 – 39:13)] 

Moreover, there are significant water chemistry differences between the Delaware Basin 

water that Goodnight is injecting and the water within the San Andres and Grayburg formations. 

[99 RP 14734 (160:7-17), 14754-14762 (180:20 – 188:18)] As a result, the injection is causing 

scale and damaging the formations. [Id.; see also 82 RP 12259-12260 (38:13 – 39:15)] The off-

lease produced water has high saline content that creates scale when it reacts with the sulfates in 

the unitized formations, which will irreparably “block off” and “cement up” the ROZ and Grayburg 

and reduce both reservoirs’ potential. [82 RP 12259-12260 (38:13 – 39:15); 99 RP 14734 (160:7-

17), 14754-14762 (180:20 – 188:18)] Additionally, scale and corrosion (caused by iron in the 

injected wastewater) has damaged Goodnight’s own wells and will damage Empire’s wells and 

equipment. [99 RP 14760 (186:16-23), 14764-14766 (190:15 – 192:4)] 

Goodnight’s operations threaten the recoverability of the ROZ by, inter alia, increasing the 
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costs to operate a field by causing equipment wear and tear, requiring Empire to operate its CO2 

tertiary recovery at a higher pressure than necessary, and requiring Empire to inject the produced 

water into another zone to make room for the CO2 to avoid fracturing the formation. [94 RP 13974 

(39:9-13), 14063-14064 (128:23 – 129:16); 99 RP 14732 (158:2-13)]  

As summarized above, the evidence is overwhelming that Goodnight’s continued injection 

of wastewater hinders, and tends to hinder, Empire’s ability to recover hydrocarbons from the 

Grayburg and the ROZ within the EMSU, which is precisely the type of “underground waste” the 

Commission is tasked with preventing. Indeed, the Commission expressly found that “Empire 

DID adduce substantial evidence of the possibility of FUTURE impairment of correlative 

rights or waste in the EMSU.” [129 RP 19239, ¶ III.A (emphasis in original)] However, despite 

finding “waste,” as defined in the statute, the Commission nonetheless failed to prevent waste and 

protect correlative rights when it declined to permanently revoke Goodnight’s permits and instead 

require that Empire demonstrate recoverability of hydrocarbons from the ROZ through a pilot 

project. Because the Commission’s decision is not in accordance with the OGA, it must be 

reversed.  

The Commission and OCD have each found that a ROZ exists in the San Andres and 

Grayburg. [See 34 RP 5003-5011; 48 RP 7153-7164; 48 RP 7166-7169; 129 RP 19238, ¶ II.B] 

As thoroughly discussed in Empire’s briefing below (and previously acknowledged by both the 

Commission and OCD), the ROZ is both technically and economically recoverable. [89 RP 13320-

13322 (802:9 – 804:19); 90 RP 13366-13367 (848:20 – 849:25), 13374-13365 (856:14 – 857:10), 

13380-13382 (862:16 – 864:6); 92 RP 13747 (1164:2-25); 99 RP 14728-14730 (154:17 – 

156:18); 102 RP 15197 (57:11-20); 103 RP 15309 (169:11-20), 15311 (171:3-10), 15311-15312 

(171:23 – 172:3), 15326-15328 (186:25 – 188:1), 15328 (188:13-15); 114 RP 17099 (137:13-22); 
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115 RP 17130-17131 (168:24 – 169:3)] However, in Goodnight’s and ostensibly the 

Commission’s view, it is immaterial that wastewater injection is presently negatively impacting 

the unitized formations—Goodnight’s operations should continue wholly unconstrained unless 

Empire makes some sort of additional, nebulous “recoverability” showing beyond what has 

already been demonstrated at hearing and largely conceded by Goodnight’s witnesses. [See id.] 

This is not what the law states or requires and the Commission erred by reading additional language 

into the OGA and/or SUA to effectively limit its broad authority and discretion. The Legislature 

entrusted and charged the Commission with its mission to protect the State’s natural resources and 

prevent waste. Here, the Commission has made all the findings required by the law to revoke 

Goodnight’s permits and should have acted accordingly by immediately revoking Goodnight’s 

existing well permits.  

New Mexico law is clear that precise proof of a specific volume of hydrocarbons is not 

required to establish waste, § 70-2-17(A); Grace v. Oil Conservation Comm’n, 1975-NMSC-001, 

¶ 27, 87 N.M. 205, 531 P.2d 939, and evidence demonstrating that wastewater operations will tend 

to reduce recovery meets the definition of waste. § 70-2-3(A). Thus, waste includes not only actual, 

ongoing waste, but any practice that prevents an interest owner from producing without waste his 

just and equitable share of oil in the pool. §§ 70-2-3(A), -33(H). “[T]he primary concern of [the 

Oil and Gas Act is] eliminating and preventing waste in the pool so far as it can practicably be 

done, and next the protection of the correlative rights of producers from the pool.” El Paso Natural 

Gas Co. v. Oil Conservation Comm’n, 1966-NMSC-092, ¶ 4, 76 N.M. 268. Further, confining 

waste or prevention of water encroachment solely to some sort of present or current recoverability 

standard ignores technological advances and changes making previously inaccessible 

hydrocarbons recoverable.  
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The Commission’s failure to revoke Goodnight’s permits threatens to entomb $5.5 billion 

in oil and gas resources underground, sealed and unavailable in perpetuity. This Court has the 

ability to remedy that error and protect these resources. For these reasons, the Commission’s 

decision regarding the Suspended Wells should be reversed.  

D. The Commission erred in failing to revoke Goodnight’s existing permits when the 
evidence demonstrated that Goodnight’s permit applications failed to disclose that it 
was injecting into the EMSU’s Unitized Formation.  

 
Pursuant to the Division’s own orders approving the wells, Goodnight’s injection permits 

must be revoked if: (1) Goodnight’s permit applications contained a material mistake; (2) 

Goodnight’s permit applications include an incorrect statement on which the Division relied; (3) 

injected fluid is escaping from the approved injection interval; or (4) the injection could lead to 

waste. See, e.g., Division Order R-22027, UIC CLASS II PERMIT SWD-2404, ¶¶ I.B.1, 2, 3, 6, 

I.C.2, I.H.3.1 Goodnight made incorrect and misleading statements in its Applications for 

Authorization to Inject, and OCD relied on those statements in granting the permits. See Order No. 

R-22027 (Ernie Banks SWD)2; Order No. R-22026 (Andre Dawson SWD)3; Order No. R-21190 

(Sosa SWD)4; Order SWD-2261 (Ryno SWD).5 As a result, Goodnight’s permits should have been 

revoked. 

First, Goodnight was aware it was injecting into the EMSU Unitized Formation but chose 

not to disclose that information anywhere in its applications. [116 RP 17339-17343 (54:11 – 

58:14), 17357-17358 (72:9 – 73:5); 17366-17367 (81:9 – 82:13)] Goodnight’s applications stated 

that Goodnight would inject into the San Andres SWD Pool and omitted the Eunice Monument 

 
1 21570_02_08_2022_01_46_45.pdf 
2 21570_02_08_2022_01_46_45.pdf 
3 21569_02_08_2022_01_45_26.pdf 
4 20721_11_cf.pdf 
5 2571.pdf 
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Oil Pool, leading the Division to believe the injection would not impact hydrocarbon-bearing 

zones. [See id.] 

Second, Goodnight stated that the proposed SWDs would “be injecting water into the San 

Andres Formation which is a non-productive zone known to be compatible with formation water 

from the Wolfcamp and Bone Springs.” [35 RP 5133; 35 RP 5104 – 36 RP 5293] As previously 

discussed, however, the Unitized Formation is hydrocarbon bearing and includes the San Andres, 

which indisputably contains a ROZ. [116 RP 17387-17391 (102:23-106:20); see also 109 RP 

16250 (232:8-18); 111 RP 16650 (28:3-5); 117 RP 17508 (223:4-21); 118 RP 17691 (110:7-22); 

123 RP 18384 (146:2-11)] Goodnight allegedly interpreted this section of the C-108 as only 

applying to existing production, which is nonsensical, would not prevent waste, and ignores that 

the San Andres is productive in the vicinity of the EMSU. [70 RP 10398; 116 RP 17387-17391 

(102:23 – 106:20)]  

Third, Goodnight stated the injected water would be compatible with the San Andres water 

when that is not the case. As Empire demonstrated at hearing, there are significant water chemistry 

differences between the Delaware Basin water that Goodnight is injecting and the San Andres and 

Grayburg water. [99 RP 14734 (160:7-17), 14754-14762 (180:20 – 188:18)] As a result, the 

injection is causing scale and damaging the formation. [See id.; see also 82 RP 12259-12260 

(38:13 – 39:22)] As demonstrated above, Goodnight’s wastewater injection in the EMSU is 

migrating from the San Andres up into the Grayburg and causing waste because it is reducing 

recovery of the existing secondary recovery oil zone in the Grayburg Formation. Goodnight made 

no effort whatsoever to identify where radially its wastewater is presently going, or will go. [123 

RP 18381 (143:4-13)] 

The evidence shows that Goodnight omitted material information from its applications and 
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made inaccurate statements, on which the Division relied in granting Goodnight’s applications. 

[116 RP 17339-17343 (54:11 – 58:14), 17357-17358 (72:9 – 73:5); 17366-17367 (81:9 – 82:13)] 

Goodnight knowingly failed to disclose in its applications the hydrocarbon bearing zones and that 

it was injecting into the EMSU. [Id.] Because Goodnight intentionally failed to disclose material 

information in its applications, provided inaccurate information on which the Division relied, and 

injection fluid is escaping from the San Andres into the Grayburg, the Commission should have 

permanently revoked Goodnight’s existing permits. The Commission’s failure to do so, or even 

make any findings on these issues, is arbitrary and capricious.  

VI. STATEMENT OF THE RELIEF SOUGHT 

For the reasons discussed above, Empire seeks reversal of the Commission’s decision to 

suspend Goodnight’s existing wells pending Empire’s initiation of a pilot project and 

demonstration that the hydrocarbons in the ROZ are recoverable. At hearing, Empire 

demonstrated, by a preponderance of the evidence, and the Commission recognized, that 

Goodnight’s current and proposed injection of wastewater into the EMSU is causing waste and 

impairing Empire’s correlative rights. As demonstrated above, Empire’s evidence at hearing 

demonstrated that Goodnight’s injection to date and proposed injection into the future adversely 

impacts Empire’s ability to recover hydrocarbons by: 

• Washing out and reducing secondary recovery of oil in the 
Grayburg Formation; 
 

• Washing out and reducing future tertiary development of oil in 
the Grayburg Formation;  

 
• Washing out and reducing future tertiary recovery of oil in the 

San Andres Formation; and 
 

• Damaging surface facilities and wells by production of 
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contaminated San Andres water. 
 
Neither statute nor regulation requires that Empire demonstrate recoverability; however, even if it 

did, the evidence adduced at hearing demonstrated that the ROZ is recoverable. [89 RP 13320-

13322 (802:9 – 804:19); 90 RP 13366-13367 (848:20 – 849:25), 13374-13365 (856:14 – 857:10), 

13380-13382 (862:16 – 864:6); 92 RP 13747 (1164:2-25); 99 RP 14728-14730 (154:17 – 

156:18); 102 RP 15197 (57:11-20); 103 RP 15309 (169:11-20), 15311 (171:3-10), 15311-15312 

(171:23 – 172:3), 15326-15328 (186:25 – 188:1), 15328 (188:13-15); 114 RP 17099 (137:13-22); 

115 RP 17130-17131 (168:24 – 169:3)] Further, without even addressing waste, correlative rights, 

or recoverability, the Commission should have revoked Goodnight’s permits based on the 

misrepresentations made during the application process.  

VII. CONCLUSION 

For these reasons, Empire respectfully requests that this Court reverse the Commission’s 

decision to suspend Goodnight’s permits in the Suspended Wells and order that Goodnight’s 

permits for the Andre Dawson, Ernie Banks, Sosa, and Ryno wells be permanently revoked.  
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EXHIBIT H 



CAUSE NO.  ____________ 
 

SCHLUMBERGER TECHNOLOGY  §               IN THE DISTRICT COURT 
CORPORATION    § 
      § 

Plaintiff,    § 
§ 

v.      §  MADISON COUNTY, TEXAS 
§ 

EMPIRE TEXAS OPERATING LLC,  § 
BPX OPERTAING COMPANY, and  § 
WILDFIRE MADISON LLC   § 
      § 
      §       

Defendants.    §  _____ JUDICIAL DISTRICT 
 
 PLAINTIFF’S ORIGINAL PETITION  
 
TO THE HONORABLE JUDGE OF SAID COURT: 

COMES NOW, Schlumberger Technology Corporation (“Schlumberger” or “Plaintiff”), 

plaintiff in the above-captioned case, complaining of defendant Empire Texas Operating LLC 

(“Empire”), BPX Operating Company (“BPX”), and WildFire Madison LLC (“WildFire”) 

(Collectively Empire, BPS, and Wildfire are referred to as “Defendants”), and, in support of its 

claims, demonstrates as follows: 

DISCOVERY CONTROL PLAN: DISCLOSURE 

1. Pursuant to Rule 47 of the Texas Rules of Civil Procedure, Schlumberger states that 

it seeks monetary relief over $250,000 but not more than $1,000,000, excluding interest, statutory 

or punitive damages and penalties, attorneys’ fees and costs, and, therefore, this is not an Expedited 

Action under Rule 169 of the Texas Rules of Civil Procedure.  Pursuant to Rule 190.4 of the Texas 

Rules of Civil Procedure, Plaintiffs seeks to conduct discovery under Level 3 of this Rule. 

 2. Pursuant to Rule 194.2 of the Texas Rules of Civil Procedure, Defendants are 

required to disclose, within 30 days of filing an answer, the information or material described in 

Rule 194.2. 

 

Filed 3/5/2026 12:41 PM
Rhonda Savage

District Clerk
Madison County, Texas

Garrett Burditt

26-18378

12th
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PARTIES 

 3. Plaintiff.  Schlumberger Technology Corporation is a Texas corporation authorized 

to do business in Texas with its offices in Houston, Harris County, Texas. 

 4. Defendant.  Empire Texas Operating LLC is a Texas corporation authorized to do 

business in Texas and may be served with process by serving its registered agent and/or its 

members, officers or directors as follows: 

Empire Texas Operating LLC 
c/o C T Corporation System, Registered Agent 

1999 Bryan Street, Suite 900 
Dallas, TX 75201 

 
 5. Defendant. BPX Operating Company is a Texas corporation authorized to do 

business in Texas and may be served with process by serving its registered agent and/or its 

members, officers or directors as follows: 

BPX Operating Company 
c/o C T Corporation System, Registered Agent 

1999 Bryan Street, Suite 900 
Dallas, TX 75201 

 
 6. Defendant. WildFire Madison LLC is a Delaware corporation authorized to do 

business in the State of Texas and may be served with process by serving its registered agent and/or 

its members, officers or directors as follows: 

WildFire Madison LLC 
c/o C T Corporation System, Registered Agent 

1999 Bryan Street, Suite 900 
Dallas, TX 75201 

 
JURISDICTION AND VENUE 

 7. Jurisdiction.  This is a suit for damages in excess of $500.00, exclusive of interest.  

Accordingly, this Court has subject matter jurisdiction of this action pursuant to TEX. GOV’T CODE 

§ 24.007. 
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 8. Venue.  Venue of this action in Madison County, Texas is proper pursuant to TEX. 

CIV. PRAC. & REM. CODE §§ 15.002(a), 15.004, and 15.011.  Venue is proper in Madison County, 

Texas because, inter alia, it is the county in which all or a substantial part of the events or omissions 

giving rise to Schlumberger’s claims occurred and the county where Defendant’s leasehold 

interests subject of this lawsuit are located. 

INTRODUCTION 

 9. This is a suit by Schlumberger against Empire for (i) breach of contract with respect 

to sums due and owing on an open trade account, (ii) for declaratory judgment that certain funds 

owed to or held by Empire are statutory trust funds under Chapter 162 of the Texas Property Code 

which Empire was to hold for the benefit of Schlumberger as statutory trust beneficiary (the 

“Chapter 162 Trust Funds”), (iii) foreclosure of mineral liens filed November 11, 2025 described 

below, and (iv) alternatively for quantum meruit.   

 10. The following four Statements and Affidavits in Support of Liens on Mineral 

Property were perfected on November 11, 2025, when recorded in the Madison County property 

records: 

• Document number 127727 against the Forrest No. 2H Well and its associated leasehold 

interests, located in Madison County, Texas (“Forrest Well Lien”) in the amount of  

$168,635.19, plus interest, attorneys’ fees, and expenses; 

• Document number 127724 against the Forrest A No. 5 Well and its associated leasehold 

interests, located in Madison County, Teas (“Forrest A Well Lien”) in the amount of 

$75,168.32, plus interest, attorneys’ fees, and expenses; 

• Document number 127725 against the Forrest D State Unit No. 701 Well and its associated 

leasehold interest, located in Madison County, Texas (“Forrest D Well Lien”) in the 

amount of $166,633.59, plus interest, attorneys’ fees, and expenses; and 
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• Document number 127726 against the W Forrest No. 4 Well and its associated leasehold 

interests, located in Madson County, Texas (“W Forrest Well Lien”) in the amount of 

$163,496.65, plus interest, attorneys’ fees, and expenses.   

Collectively, the Forrest Well Lien, Forrest A Well Lien, Forrest D Well Lien and the W Forrest 

Well Lien are referred to as the “Liens”.    

STATEMENT OF CLAIMS 

Breach of Contract 

 11. Contract.  Plaintiff incorporates paragraphs 1-10 above.  Empire filled out 

Schlumberger’s Request for Business Credit Approval and Customer Information—Schlumberger 

Limited (SLB) and its Divisions, Subsidiaries and Affiliates (“Credit Agreement”), under the terms 

of which Empire agreed to be bound by Schlumberger’s Terms of Sale.  See Exhibit 1, a true and 

correct copy of the Credit Application.   Empire requested Schlumberger to provide goods and 

services in connection with Empire’s oil and gas operations in Madison County, Texas.  

Schlumberger provided such goods and services and issued invoices to Empire. Below is a 

summary of the unpaid invoices (“Invoices”) due to Schlumberger from Empire:  

Location/reference Invoice 
Date Invoice # Invoice Total 

Forrest No. 2H Well, 
Madison County, TX 12/13/2024 991026758 $127,001.46 
 2/20/2025 991094591 $4,808.25 
 5/21/2025 991187676 $4,954.10 
 6/27/2025 991227931 $4,954.10 
 6/27/2025 991229132 $21,963.18 
 7/17/2025 991247838 $4,954.10 
 8/11/2025 991272718 $4,665.41 
 9/10/2025 991304362 $4,547.50 
 10/14/2025 991338216 $4,547.50 
 11/17/2025 991373156 $4,547.50 
Forrest No. A5 Well, 
Madison County, TX 12/31/2024 991043593 $12,366.95 
 12/31/2024 991044262 $28,703.32 
 4/10/2025 991146972 $1,816.50 
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 4/10/2025 991146990 $17,419.25 
 5/16/2025 991182926 $4,954.10 
 6/27/2025 991227921 $4,954.10 
 7/17/2025 991247827 $4,954.10 
 8/11/2025 991272711 $4,665.41 
 9/10/2025 991304352 $4,547.50 
 10/14/2025 991338212 $4,547.50 
 11/17/2025 991373139 $4,547.50 
Forrest D State Unit 201 
Well, Madison County, TX 1/30/2025 991072842 $123,893.58 
 2/11/2025 991084794 $18,323.38 
 4/10/2014 991146960 $9,554.33 
 5/21/2025 991187684 $4,954.10 
 6/27/2025 991227994 $4,954.10 
 7/17/20025 991247848 $4,954.10 
 8/11/2025 991272742 $4,665.41 
 9/10/2025 991304375 $4,547.50 
 10/17/2025 991341505 $4,547.50 
 11/17/2025 991373185 $4,547.50 
W Forest 4 Well,  
Madison County, TX 12/13/2024 991026728 $127,001.46 
 4/4/2025 991142066 $21,632.89 
 5/21/2025 991187680 $4,954.10 
 6/27/2025 991227946 $4,954.10 
 7/17/2025 991247844 $4,954.10 
 8/11/2025 991272723 $4,665.41 
 9/10/2025 991304368 $4,547.50 
 10/14/2025 991338243 $4,547.50 
 11/17/2025 991373178 $4,547.50 
  Paid ($295,073.19) 
  Total Due $352,092.20 

 

A true and correct copy of the Invoices and backup tickets are attached hereto as Exhibit 2.  

Together the Credit Agreement and Invoices with backup tickets form an enforceable contract 

between the parties (“Contract”).  Under the terms of the Contract, agreed to pay specified rates.  

The Contract was valid, binding, and enforceable at the time of the breach by Empire.   

 12. Schlumberger’s Performance.  Schlumberger performed its obligations under the 

Contract.  Specifically, Schlumberger furnished to Empire requested goods and services at a 
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reasonable and agreed upon price.  The principal balance outstanding, after application of all 

credits, is $352,092.20. 

 13. Empire’s Breach.  Empire breached the agreement in the Contract by refusing and 

failing to pay all Schlumberger’s Invoices in full when due. 

 14. Interest.  Schlumberger is entitled to recover interest on the outstanding balance of 

the Invoices at the rate of 1.5% per month (18% per annum) or the maximum allowable rate by 

applicable state or federal law, if such laws limit interest to a lesser amount, beginning 30 days 

after the respective invoice date.  See Exhibit 1, p. 5 and see also, TEX. FIN. CODE § 302.002. 

 15. Attorneys’ Fees.  But for the failure of Empire to pay the amount due and owing on 

the Invoices identified above, Schlumberger would not have been required to retain the services 

of the undersigned firm of attorneys.  Schlumberger is entitled to recover its reasonable attorneys’ 

fees by virtue of the Contract and TEX. CIV. PRAC. & REM. CODE § 38.001, et seq.  See Exhibit 1, 

p. 5. 

 16. Demand.  The total amount due under the Contract between Schlumberger and 

Empire, after deducting all payments, credits, and lawful offsets, is $352,092.20, plus contract 

interest, attorneys’ fees, and expenses.  Despite the Contract and repeated demands by 

Schlumberger to Empire, Empire has refused and failed to pay the amount due.  Schlumberger 

made demand for payment in accordance with TEX. CIV. PRAC. & REM. CODE § 38.002 prior to 

filing suit. 

Quantum Meruit 

17. Plaintiff incorporates paragraphs 1-16 above.  In the alternative, Schlumberger is 

entitled to recover under the equitable theory of quantum meruit, also sometimes referred to as 

unjust enrichment against Empire.  Schlumberger furnished valuable goods and services to 

Empire, who accepted the goods and services.  Further Empire had reasonable notice when it 
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accepted those goods and services that Schlumberger expected compensation for such goods and 

services. 

18. The total amount due on Schlumberger’s quantum meruit claim against Empire, 

after deducting all payments, credits, and lawful offsets, is $352,092.20, plus interest and 

attorneys’ fees.  Despite the repeated demands by Schlumberger to Empire, Empire has refused 

and failed to pay the amount due.  Schlumberger made demand for payment in accordance with 

TEX. CIV. PRAC. & REM. CODE ANN. § 38.002 prior to filing suit. 

Mineral Lien Foreclosure 

19. Forrest Well Lien. Plaintiff incorporates paragraphs 1-18 above.  As a result of 

Empire’s failure to pay the foregoing indebtedness, Schlumberger sent a subcontractor lien notice 

letter dated October 31, 2025, notifying BPX Operating Company, WildFire Madison LLC and 

non-party Jade Oil & Gas Co of its intent to file the Forrest Well Lien (“Forrest Well Lien Notice 

Letter”).  True and correct copy of the Forrest Well Lien Notice Letter is attached to the Forrest 

Well Lien as Exhibit C thereto. See Exhibit 3, a true and correct copy of the Forrest Well Lien. 

20. At least ten (10) days passed after the October 31st Forrest Well Lien Notice Letter 

was sent before Schlumberger caused the Forrest Well Lien to be recorded in Madison County, 

Texas, asserting liens against the interests of the property described therein.  In addition, 

Schlumberger provided Empire, BPX and WildFire with a copy of the Forrest Well Lien when it 

sent the Forrest Well Lien to the county clerk for recording.  All conditions precedent to the proper 

perfection of the Forrest Well Lien and Schlumberger’s right to recover on all of its causes of 

action under Chapter 56 of the Texas Property Code as asserted herein have occurred, including 

the proper perfection of the Forrest Well Lien and Schlumberger’s right to recover attorneys’ fees 

pursuant to Chapter 56 of the Texas Property Code. 
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21. The services, materials and/or equipment provided by Schlumberger pursuant to 

the Contract constituted “mineral activities” as defined in § 56.001 of the Tex. Prop. Code. 

22. The Forrest Well Lien Notice Letter complied with all requirements of Chapter 56 

of the Tex. Prop. Code. 

23. The Forrest Well Lien was timely recorded and satisfies all requirements of § 

56.022 of the Tex. Prop. Code. 

24. The Forrest Well Lien attaches to and encumbers (i) the Forrest Well and any other 

wells on the same leasehold; (ii) the oil and gas leases that comprise the leasehold; (iii) the personal 

property, equipment, buildings appurtenances, and pipelines on the leasehold; (iv) the oil, gas, and 

minerals produced from the leasehold; and (v) any other property provided for in Tex. Prop. Code 

§ 56.003 ((i)-(v) together are the (“Forrest Well Leasehold Estate”) in the minimum amount of the 

sums due and owing by Empire to Schlumberger.  Further the lien established by the Forrest Well 

Lien encumbers any funds owed by or paid to Empire on or subsequent to the date BPX and/or 

WildFire received the Forrest Well Lien Notice Letter (“Trapped Funds”).  The property described 

in this paragraph is collectively referred to as the “Forrest Well Encumbered Property”. 

25. The Forrest Well Lien secures the principal amount owed, plus interest thereon, 

costs, and attorneys’ fees. After application of all credits, the principal amount due under the 

Forrest Well Lien is not less than $41,633.73. 

26. The Forrest Well Lien attaches to and encumbers the working interests of Empire, 

BPX, Wildfire, and other persons who own working interests in the Leasehold Estate, but whose 

interests were not recorded in the real property records of Madison County, Texas prior to the 

inception date of Schlumberger’s Lien Affidavits.  Pursuant to §§ 56.041 and 53.154 of the Tex. 

Prop. Code, Schlumberger is entitled to judgment ordering the foreclosure of the Forrest Well Lien 

and directing the Sheriff of Madison County, Texas to sell the Forrest Well, including the interests 
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of Empire, BPX and WildFire, at a foreclosure sale to the highest bidder, with the proceeds thereof 

to be applied against the Sherriff’s costs, the principal indebtedness, interest, attorneys’ fees and 

costs owed to Schlumberger.   

27. Forrest A Well Lien. As a result of Empire’s failure to pay the foregoing 

indebtedness, Schlumberger sent a subcontractor lien notice letter dated October 31, 2025, 

notifying BPX Operating Company of its intent to file the Forrest A Well Lien (“Forrest A Well 

Lien Notice Letter”).  True and correct copy of the Forrest A Well Lien Notice Letter is attached 

to the Forrest A Well Lien as Exhibit C thereto. See Exhibit 4, a true and correct copy of the 

Forrest A Well Lien. 

28. At least ten (10) days passed after the October 31st Forrest A Well Lien Notice 

Letter was sent before Schlumberger caused the Forrest A Well Lien to be recorded in Madison 

County, Texas, asserting liens against the interests of the property described therein.  In addition, 

Schlumberger provided Empire and BPX with a copy of the Forrest A Well Lien when it sent the 

Forrest A Well Lien to the county clerk for recording.  All conditions precedent to the proper 

perfection of the Forrest A Well Lien and Schlumberger’s right to recover on all of its causes of 

action under Chapter 56 of the Texas Property Code as asserted herein have occurred, including 

the proper perfection of the Forrest Well Lien and Schlumberger’s right to recover attorneys’ fees 

pursuant to Chapter 56 of the Texas Property Code.  

29. The services, materials and/or equipment provided by Schlumberger pursuant to 

the Contract constituted “mineral activities” as defined in § 56.001 of the Tex. Prop. Code. 

30. The Forrest A Well Lien Notice Letter complied with all requirements of Chapter 

56 of the Tex. Prop. Code. 

31. The Forrest A Well Lien was timely recorded and satisfies all requirements of § 

56.022 of the Tex. Prop. Code. 
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32. The Forrest A Well Lien attaches to and encumbers (i) the Forrest A Well and any 

other wells on the same leasehold; (ii) the oil and gas leases that comprise the leasehold; (iii) the 

personal property, equipment, buildings appurtenances, and pipelines on the leasehold; (iv) the oil, 

gas, and minerals produced from the leasehold; and (v) any other property provided for in Tex. 

Prop. Code § 56.003 ((i)-(v) together are the (“Forrest A Well Leasehold Estate”) in the minimum 

amount of the sums due and owing by Empire to Schlumberger.  Further the lien established by 

the Forrest A Well Lien encumbers any funds owed by or paid to Empire on or subsequent to the 

date BPX received the Forrest A Well Lien Notice Letter (“Forrest A Well Trapped Funds”).  The 

property described in this paragraph is collectively referred to as the “Forrest A Well Encumbered 

Property”. 

33. The Forrest A Well Lien secures the principal amount owed, plus interest thereon, 

costs, and attorneys’ fees. After application of all credits, the principal amount due under the 

Forrest A Well Lien is not less than $34,098.05. 

34. The Forrest A Well Lien attaches to and encumbers the working interests of 

Empire, BPX, and other persons who own working interests in the Forrest A Well Leasehold 

Estate, but whose interests were not recorded in the real property records of Madison County, 

Texas prior to the inception date of Schlumberger’s Forrest A Well Lien.  Pursuant to §§ 56.041 

and 53.154 of the Tex. Prop. Code, Schlumberger is entitled to judgment ordering the foreclosure 

of the Forrest A Well Lien and directing the Sheriff of Madison County, Texas to sell the Forrest 

A Well, including the interests of Empire and BPX at a foreclosure sale to the highest bidder, with 

the proceeds thereof to be applied against the Sherriff’s costs, the principal indebtedness, interest, 

attorneys’ fees and costs owed to Schlumberger.   

35. Forrest D Well Lien. As a result of Empire’s failure to pay the foregoing 

indebtedness, Schlumberger caused the Forrest D Well Lien to be recorded in Madison County, 
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Texas, asserting liens against the interests of the property described therein. See Exhibit 5, a true 

and correct copy of the Forrest D Well Lien.  Schlumberger provided Empire with a copy of the 

Forrest D Well Lien when it sent the Forrest D Well Lien to the county clerk for recording.  All 

conditions precedent to the proper perfection of the Forrest D Well Lien and Schlumberger’s right 

to recover on all of its causes of action under Chapter 56 of the Texas Property Code as asserted 

herein have occurred, including the proper perfection of the Forrest Well Lien and Schlumberger’s 

right to recover attorneys’ fees pursuant to Chapter 56 of the Texas Property Code. 

36. The services, materials and/or equipment provided by Schlumberger pursuant to 

the Contract constituted “mineral activities” as defined in § 56.001 of the Tex. Prop. Code. 

37. The Forrest D Well Lien was timely recorded and satisfies all requirements of § 

56.022 of the Tex. Prop. Code. 

38. The Forrest D Well Lien attaches to and encumbers (i) the Forrest D Well and any 

other wells on the same leasehold; (ii) the oil and gas leases that comprise the leasehold; (iii) the 

personal property, equipment, buildings appurtenances, and pipelines on the leasehold; (iv) the oil, 

gas, and minerals produced from the leasehold; and (v) any other property provided for in Tex. 

Prop. Code § 56.003 ((i)-(v) together are the (“Forrest D Well Leasehold Estate”) in the minimum 

amount of the sums due and owing by Empire to Schlumberger.  The property described in this 

paragraph is collectively referred to as the “Forrest D Well Encumbered Property”. 

39. The Forrest D Well Lien secures the principal amount owed, plus interest thereon, 

costs, and attorneys’ fees. After application of all credits, the principal amount due under the 

Forrest D Well Lien is not less than $166,633.59. 

40. The Forrest D Well Lien attaches to and encumbers the working interests of 

Empire, and other persons who own working interests in the Forrest D Well Leasehold Estate, but 

whose interests were not recorded in the real property records of Madison County, Texas prior to 
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the inception date of Schlumberger’s Forrest D Well Lien.  Pursuant to §§ 56.041 and 53.154 of 

the Tex. Prop. Code, Schlumberger is entitled to judgment ordering the foreclosure of the Forrest 

D Well Lien and directing the Sheriff of Madison County, Texas to sell the Forrest D Well, 

including the interests of Empire at a foreclosure sale to the highest bidder, with the proceeds 

thereof to be applied against the Sherriff’s costs, the principal indebtedness, interest, attorneys’ 

fees and costs owed to Schlumberger.   

41. W Forrest Well Lien. As a result of Empire’s failure to pay the foregoing 

indebtedness, Schlumberger caused the W Forrest Well Lien to be recorded in Madison County, 

Texas, asserting liens against the interests of the property described therein. See Exhibit 6, a true 

and correct copy of the W Forrest Well Lien.  Schlumberger provided Empire with a copy of the 

W Forrest Well Lien when it sent the W Forrest Well Lien to the county clerk for recording.  All 

conditions precedent to the proper perfection of the W Forrest Well Lien and Schlumberger’s right 

to recover on all of its causes of action under Chapter 56 of the Texas Property Code as asserted 

herein have occurred, including the proper perfection of the Forrest Well Lien and Schlumberger’s 

right to recover attorneys’ fees pursuant to Chapter 56 of the Texas Property Code. 

42. The services, materials and/or equipment provided by Schlumberger pursuant to 

the Contract constituted “mineral activities” as defined in § 56.001 of the Tex. Prop. Code. 

43. The W Forrest Well Lien was timely recorded and satisfies all requirements of § 

56.022 of the Tex. Prop. Code. 

44. The W Forrest Well Lien attaches to and encumbers (i) the W Forrest Well and any 

other wells on the same leasehold; (ii) the oil and gas leases that comprise the leasehold; (iii) the 

personal property, equipment, buildings appurtenances, and pipelines on the leasehold; (iv) the oil, 

gas, and minerals produced from the leasehold; and (v) any other property provided for in Tex. 

Prop. Code § 56.003 ((i)-(v) together are the (“W Forrest Well Leasehold Estate”) in the minimum 
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amount of the sums due and owing by Empire to Schlumberger.  The property described in this 

paragraph is collectively referred to as the “W Forrest Well Encumbered Property”. 

45. The W Forrest Well Lien secures the principal amount owed, plus interest thereon, 

costs, and attorneys’ fees. After application of all credits, the principal amount due under the W 

Forrest Well Lien is not less than $36,495.19. 

46. The W Forrest Well Lien attaches to and encumbers the working interests of 

Empire, and other persons who own working interests in the W Forrest Well Leasehold Estate, but 

whose interests were not recorded in the real property records of Madison County, Texas prior to 

the inception date of Schlumberger’s W Forrest Well Lien.  Pursuant to §§ 56.041 and 53.154 of 

the Tex. Prop. Code, Schlumberger is entitled to judgment ordering the foreclosure of the W 

Forrest Well Lien and directing the Sheriff of Madison County, Texas to sell the W Forrest Well, 

including the interests of Empire at a foreclosure sale to the highest bidder, with the proceeds 

thereof to be applied against the Sherriff’s costs, the principal indebtedness, interest, attorneys’ 

fees and costs owed to Schlumberger.   

Declaratory Judgment Regarding Trust Funds 

47. Plaintiff incorporates paragraphs 1-46 above.  Plaintiff asserts a claim against 

Empire for misapplication of trust funds under the Texas Construction Trust Fund Act, Tex. Prop. 

Code Chapter 162 

48. To the extent BPX and/or WildFire paid Empire for operations on the Forrest Well, 

Forrest A Well, Forrest D Well and/or W Forrest Well and to the extent Empire received and/or is 

owed funds under contracts with BPX and/or WildFire those funds are trust funds (collectively 

“Trust Funds”) as defined in Section 162 of the Texas Property Code and should be paid to 

subcontractors, including Schlumberger. Empire is a trustee of the Trust Funds, and Schlumberger 

is a beneficiary of the Trust Funds. See Tex. Prop. Code §§ 162.002 & 162.003. As trustee of the 
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Trust Funds, Empie is required to use the same to pay the obligations Empire owes Schlumberger. 

See Tex. Prop. Code § 162.031.  

49. The foregoing facts and transactions present an actual controversy and fall within 

the subject matter of relief provided in Tex. Civ. Prac. & Rem. Code § 37.009.  

50. Schlumberger requests that the Court issue judgment:  

a. Declaring that Empire is a statutory trustee of the Trust Funds under Tex. Prop. 

Code § 162.001, et seq.;  

b. Declaring that Schlumberger is a statutory beneficiary of the Trust Funds under 

Tex. Prop. Code § 162.001, et seq.; 

c. Declaring that Empire must use the Trust Funds to fully pay obligations owed to 

Schlumberger and other Trust Fund beneficiaries; and  

d. Awarding Schlumberger its attorneys’ fees and such other and further relief 

which it may be justly entitled to receive.  

PRAYER 

 WHEREFORE, PREMISES CONSIDERED, Schlumberger Technology Corporation 

prays that Empire Texas Operating LLC, BPX Operating Company, and WildFire Madison LLC 

be cited to appear and answer herein as required by law, and that upon final hearing, Schlumberger 

be awarded judgment from the Defendants for the relief requested herein as follows: 

 (a) Damages as to Empire.  The collective principal sum of $352,092.20, representing 
the amount owed on the Invoices. 
 
 (b) Pre-Judgment Interest.  Pre-judgment interest at 18% per annum or at the highest 
lawful rate (whichever is lower) beginning 30 days after each Invoice. 
 
 (c) Costs.  All costs of court expended in this action. 

 (d) Attorneys’ Fees.  Reasonable attorneys’ fees and expenses. 
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 (e) Post-Judgment Interest.  Interest on judgment in favor of Schlumberger from the 
date of judgment until the date paid at the highest lawful rate. 
 
 (f) Foreclosure of the Liens as to Empire, BPX Operating Company and WildFire.  
Order of foreclosure of the Liens and directing the Sheriff of Madison County, Texas to sell the 
Forrest Well, Forrest A Well, Forrest D Well and W Forrest Well and associated Leasehold Estate, 
including the interests of Empire,  BPX Operating Company and WildFire Madison LLC, at a 
foreclosure sale to the highest bidder, with the proceeds thereof (up to the amounts owed for each 
lien) to be applied against the Sherriff’s costs, the principal indebtedness, interest, attorneys’ fees 
and costs owed to Schlumberger. 
  
 (g) Declaratory Relief. An order declaring that Empire is a statutory trustee of the Trust 
Funds under Tex. Prop. Code § 162.001, et seq.; declaring that Schlumberger is a statutory 
beneficiary of the Trust Funds under Tex. Prop. Code § 162.001, et seq.; and declaring that Empire 
must use the Trust Funds to fully pay obligations owed to Schlumberger and other Trust Fund 
beneficiaries 
 
 (h) Additional Relief.  All other and further relief, special or general, legal or equitable 
as Schlumberger may be shown justly entitled to receive. 
 
      Respectfully submitted,  

 
MEHAFFY WEBER, P.C. 

By:   
Holly C. Hamm 
State Bar No. 24036713 
holly@mehaffyweber.com 
Blake Hamm 
State Bar No. 24069869 
blakehamm@mehaffyweber.com 
P.O. Box 16 
Beaumont, Texas 77704 
Telephone: 409.835.5011 
Facsimile: 409.835.5729 

 
ATTORNEYS FOR PLAINTIFF  
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CAUSE NO: ___________  
 

R CONSTRUCTION CO., INC.,  §   IN THE DISTRICT COURT  
           § 
 Plaintiff, § 
  § 
v.           §                    LEON COUNTY, TEXAS  
  § 
EMPIRE TEXAS OPERATING, LLC,  § 
  § 
 Defendant.    §  ___ JUDICIAL DISTRICT COURT 
 

PLAINTIFF’S ORIGINAL PETITION 
 

Plaintiff, R Construction Co., Inc. (“R Construction” and/or “Plaintiff”), files this Original 

Petition against Empire Texas Operating, LLC (“Empire” and/or “Defendant”).  

DISCOVERY CONTROL PLAN AND RULE 47 STATEMENT  

1. Pursuant to Texas Rule of Civil Procedure 190, R Construction intends to conduct 

discovery in this case under Level 1. This is an expedited action or Rule 169. R Construction seeks 

monetary relief of $250,000 or less, excluding interest, statutory or punitive damages and penalties, 

and attorney fees and costs. 

PARTIES  

2. R Construction is a Texas corporation duly authorized to conduct business in this 

state with a principal place of business at PO Box 189, Buffalo, Texas 75831.  

3. Empire is a Texas limited liability company with its last known principal place of 

business located at 2200 S. Utica Place, Tulsa, Oklahoma 74114-7006. Empire may be served with 

process through its registered agent, C T Corporation System, at 1999 Bryan Street, Suite 900, 

Dallas, Texas 75201. Citation is requested at this time.  

JURISDICTION AND VENUE 

4. This Court has subject matter jurisdiction over this matter because the damages R 

Carol Johnson

Filed 4/15/2026 5:05 PM
Cassandra Noey Wilson

District Clerk
Leon County, Texas

26-145-DCCV-00123

369TH
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Construction seeks are within the jurisdictional limits of this Court. 

5. This Court has personal jurisdiction over Empire because it is registered and operates 

in Texas, and it purposefully availed itself of the privileges and benefits of conducting business in 

Texas. Empire entered into a contractual relationship with R Construction in Texas, and the contract 

was wholly performed in Texas. 

6. Venue is proper in this county under Texas Civil Practice and Remedies Code § 

15.002(a)(1) because all or a substantial part of the events or omissions giving rise to R Construction’s 

claims occurred in Leon County.  

FACTS 

7. On or about January 24, 2024, Empire and R Construction entered into a master 

service agreement (the "Agreement"). The Agreement is attached as Exhibit 1. Under the 

Agreement, Empire may request through work orders that R Construction provide work for the 

benefit or account of Empire. If R Construction agrees to provide the work requested in a work 

order, the terms of the Agreement govern. 

8. Under the Agreement, payments for work performed were to be made to R 

Construction within forty-five (45) days of Empire's receipt of the invoice for the work or the date 

the work is found to be satisfactory by Empire, whichever is sooner. 

9. From October of 2024 to March of 2025, pursuant to Empire's work orders, R 

Construction provided goods and services to Empire valued at $179,146.00 and invoiced Empire 

accordingly. Although R Construction upheld its end of the bargain, to date, a total value of 

$65,191.50 remains outstanding and unpaid. A true and correct copy of R Construction's statement 

of open invoices to Empire (the "Statement") is attached to this petition as Exhibit 2.  
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CAUSES OF ACTION 

A. Breach of Contract  

10. R Construction incorporates by reference all preceding paragraphs as if fully set forth 

herein. 

11. The Agreement between R Construction and Empire is a valid and enforceable 

contract.  

12. R Construction provided, which Empire accepted, goods, materials, and services 

pursuant to the Agreement. Defendant breached the Agreement by failing and refusing to pay the 

invoiced balance of $65,191.50, which is the amount due and owing to R Construction after applying 

all just and lawful offsets, payments, and credits. Defendant’s breaches were material because 

payment is the very consideration R Construction bargained for in exchange for its material and labor. 

13. Defendant’s failure and refusal to pay R Construction for the invoiced goods and 

services R Construction provided has resulted in damages to R Construction in the amount of no less 

than $65,191.50, plus statutory interest and attorney’s fees. 

B. Quantum Meruit  

14. R Construction incorporates by reference all preceding paragraphs as if fully set forth 

herein. 

15. R Construction additionally and/or alternatively pleads to recover in quantum meruit. 

Empire, with full knowledge and consent, received and accepted the benefits of R Construction’s 

work, material, and/or services described herein, which were provided by R Construction and 

incorporated into the real property. Empire, expressly and by implication, agreed to pay a reasonable 

value for R Construction’s work, material, and services it sold and delivered. The total value of 

material, goods, and services is no less than $65,191.50, plus interest and attorney’s fees.  
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ATTORNEY’S FEES 

16. R Construction incorporates by reference all preceding paragraphs as if fully set forth 

herein. 

17. As a result of Empire’s conduct as described above, R Construction was required to 

retain the services of the undersigned attorneys and has agreed to pay their reasonable and necessary 

fees in connection with the prosecution of this action, including reasonable and necessary fees 

necessitated by any appeal from the judgment of this action. 

18. R Construction is entitled to recover reasonable and necessary attorney’s fees 

pursuant to Texas Civil Practice and Remedies Code § 38.001 because this is a suit on a contract 

and a suit for rendered services, performed labor, and furnished material.  

CONDITIONS PRECEDENT 

19. All conditions precedent to R Construction’s entitlement to the relief requested herein 

have been performed, occurred, or been waived. 

PRAYER 

R Construction Co., Inc., respectfully prays that Defendant, Empire Texas Operating, LLC, 

be cited to appear and answer herein, and that upon summary judgment, final hearing, or trial of this 

cause, judgment be entered for R Construction and against Empire as follows: 

a. Actual damages in an amount within the jurisdictional limits of this Court; 
b. Attorney’s fees at the trial level and through all appeals; 
c. Pre-and post-judgment interest at the maximum rate allowed by law; 
d. Costs of court; and 
e. All such other and further relief to which R Construction is justly entitled. 
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 Respectfully Submitted, 
 

COKINOS | YOUNG 
 
By: /s/ John C. Warren 

JOHN C. WARREN 
SBN: 24066264 
jwarren@cokinoslaw.com 
JACOB A. WALSH 
SBN: 24149479 
jwalsh@cokinoslaw.com 
1221 Lamar Street, 16th Floor 
Houston, Texas 77010 
Phone: (713) 535-5500  
Fax: (713) 535-5511 

 
COUNSEL FOR PLAINTIFF,  
R CONSTRUCTION CO., INC. 

 

Copy from re:SearchTX



EXHIBIT 1

Copy from re:SearchTX



Docusign Envelope ID: 8B596788-64A4-4595-B47B-D9DC 194CE7B9

MASTER SERVICE AGREEMENT

THIS DOCUMENT INCLUDES PROVISIONS REQUIRING ONE PARTY TO BE RESPONSIBLE FOR
THE NEGLIGENCE, STRICT LIABILITY OR FAULT OF THE OTHER PARTY

THIS MASTER SERVICE AGREEMENT (this "Agreement") is made and entered into
this 24th day of January, 20.24 (the "Effective Date"), by and between Empire Texas
Operating LLC, a Delaware limited liability company ("Company"), and R Construction
Company, a Texas Corporation ("Contractor").

I, Definitions. As used in this Agreement, the following capitalized terms shall
have the following meanings, and singular forms, plural forms and derivative forms thereof shall
be interpreted accordingly:

(a) "Affiliate? means, with respect to a party, any individual, partnership,
corporation, limited liability company or other entity directly or indirectly controlling, controlled
by, or under common control with such party.

(b) "Business Day" means any day other than Saturday, Sunday, any day that is a

legal holiday under the laws of the State of Oklahoma, and any day on which banking
institutions located in the State of Oklahoma are authorized or required by law or other

governmental action to close.

(c) "Claims" means, collectively, any and all claims, demands, causes of action,
liabi ities, losses, costs, damages and expenses of every kind and nature, including, but not
limited to, fines, penalties, remedial obligations, attorneys' fees and court costs, whether arising
in warranty, tort, contract, voluntary settlement, in law or in equity, or if any other character
whatsoever, including, but not limited to, indemnification obligations contained in other
contracts.

(d) "Company Group" means Company, and its Affiliates, co-owners at the Site, joint
venturers, partners, contractors {other than Contractor), and its and their respective directors,
officers, employees, representatives and agents.

(e) "Contract Price" means the compensation for the Work that Company and
Contractor agree will be paid to Contractor at the time and in the manner provided for in the

applicable Work Order.

(f} "Contractor Group" means Contractor, and its Affiliates and Subcontractors, and
its and their respective directors, officers, employees, representatives and agents.

(g} "Defect" means an error, fault or nonconformance with relevant specifications
and/or warranties for goods, materials or equipment sold, supplied or rented, or services
provided, by Contractor or its Affiliate or Subcontractor.

(h) "Indemnitee" means any Person entitled to be indemnified, defended and/or held
harmless under the terms and conditions of this Agreement.
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(i) "Indemnitor" means a party required to indemnify, defend and/or hold harmless a

Person under the terms and conditions of this Agreement.

Gg) "Indemnitor's Group" means (i) the Company Group in a context where

Company is the Indemnitor, and (ii) the Contractor Group in a context where Contractor is the
Indemnitor.

(k) "Other Party's Group" means the group in which the other party belongs (ie., the
Company Group or Contractor Group, as applicable).

(I) "Person" means any governmental authority, natural person, corporation,
company, limited or general partnership, joint stock company, joint venture, association, limited

liability company, trust, bank, trast company, business trust or other entity or organization.

(m) "Proprietary Information" means information which Contractor or a
Subcontractor acquires from Company, directly or indirectly, and all information which arises
out of or is related to the Work, and all proprietary processes involved in the Work, including,
but not limited to, information concerning Company's present and future business plans and
information about Company's operations. Proprietary Information does not include information
which (i) was in the public domain prior to disclosure by Contractor or a Subcontractor, except
where such entry is the result of disclosure in breach of this Agreement, (11) prior to disclosure,
was already in Contractor's or a Subcontractor's possession, or (ili) was obtained by Contractor
or a Subcontractor from a third party who or that was lawfully in possession of the information
and was not subject to a contractual or fiduciary relationship with Company with respect to the
information at the time of disclosure to Contractor or the Subcontractor.

(n) "Site" means the location at which Contractor is performing the Work for
Company.

(o) "Subcontractor" means a Person, other than Contractor and its employees, who or
that Contractor engages to perform all or a part of the Work.

(p) "Warranty Period" means (i) in the case of goods, materials or equipment
supplied or sold, the period commencing on the date the goods, materials or equipment are
received by Company or, if installed by Contractor, the date of such installation, and ending 12

months thereafter, (ii) in the case of goods, materials or equipment rented to Company, the

applicable rental period, and {ii1) in the case of services provided, the period commencing the
date Contractor completes such services and ending 12 months thereafter.

(q) "Work" means, collectively, the performance of work, provision of services
and/or the sale, supply or rental of goods, materials or equipment by Contractor to Company
from time to time under a particular Work Order; provided, however, that, for purposes of
Sections 6(b) and 6(c), the term "Work" shall be deemed to not include goods, materials or

equipment rented to Company.

(1) "Work Order" means the directions from Company to Contractor, which may be
oral or written, to provide Company with Work at a specific time, place and cost.

2
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(s} "Work Product" means all designs, discoveries, creations, works, devices, masks,
models, works in progress, deliverables, inventions, products, computer programs, procedures,
improvements, developments, drawings, notes, documents, business processes, information and
materiais made, conceived or developed by Contractor or a Subcontractor resulting from or

relating to the Work.

2. Applicability and Effect of Agreement. From time to time during the term of this
Agreement, Company may request through Work Orders that Contractor provide Work for the
benefit or account of Company. In the event that Contractor agrees to provide the Work for

Company, the provisions of this Agreement shall govern and be fully applicable to the

performance of all such Work and the relationship of the parties relating to or arising out of the
performance of such Work shall be controlled and regulated hereby, except as may be

specifically provided in writing to the contrary by both parties. This Agreement shall become
effective as of the Effective Date. This Agreement (a) is not an exclusive arrangement, (b) does
not obligate Company to order or request any goods, materials, equipment or services from
Contractor, and (c) does not obligate Contractor to accept orders or requests for goods, materials,
equipment or services from Company.

3. Conduct ofWork. Contractor, at its sole cost, risk and expense, shall:

(a) Furnish the services of a: l personnel and supervisors required to complete the
Work.

(b) Supply all machinery, equipment, too!s, materials, transportation and supplies
required to complete the Work, and store all such machinery, equipment, tools and supplies in an

orderly manner in a designated storage area at the Site.

(c) Provide afl necessary safeguards, as in accordance with current industry
standards, for the protection of all aspects of the Work and all Persons involved in the Work.

{d) Obtain all permits and licenses that are required to perform the Work.

(e) Timely pay (i) all occupation or similar taxes and all sales, use or consumer taxes
related to the Work, (ii) all payroll taxes, and charges for social security, unemployment
compensation, retirement pensions or benefits that are required to be made with respect to the

wages and salaries of Persons employed by Contractor that are imposed by federal or state laws,
(iii) all charges for labor and materials furnished by Contractor for the Work, and (iv) all charges
of Subcontractors.

(f) Take such other action as may be requested by Company and agreed to by
Contractor. Contractor shall be responsible for Work performed, and goods, materials and

equipment sold, supplied or rented, by Contractor and/or its Affiliates, Subcontractors, vendors
and suppliers.

(g) Upon termination of the Work, promptly return to Company any equipment,
supplies and tools owned by Company and im Contractor's possession.

3
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Pa ntof Contract Price, Inyoicing Shipping The Contract Price shall

after Company's receipt of an invoice for the Work. Contractor shall submit invoices no later
than 45 days following the completion of Work under a specific Work Order. If mvoices are
received more than 60 days after the date of service, Company reserves the right to reduce or
reject payment. All Work to be shipped shall be shipped FOB, Company's facility. Company's
payment of Contractor's invoices shall not prevent Company from 'ater filing claims against
Contractor or waive Company's rights to recover money previously paid to Contactor.

4.
be due the later of (a) the date the Work is found to be satisfactory by Company, or (b) 45 days

5, Warranties.

(a) Contractor shall perform the Work with due diligence and in a good, workmanlike
and timely manner, in accordance with the best industry practices.

(b) As to services provided by Contractor or a Subcontractor, Contractor warrants for
the Warranty Period that the services will be in accordance with the specifications set forth in the
applicable Work Order and will be completed in a good and workmanlike manner and in
accordance with sound engineering practices and applicable laws, rules and regulations.

(c) As to goods sold or materials and equipment manufactured or supplied by
Contractor or a Subcontractor, Contractor warrants for the Warranty Period (i) good and
merchantable title to such goods, materials or equipment, {ii) that such goods will be free from
Defects in materials and workmanship and be of merchantable quality, (iii) that such goods wil.
conform to applicable specifications and drawings set forth in the applicable Work Order, and
(iv) that such goods comply with all applicable laws, rules and regulations. In addition,
Contractor shall cause all manufacturer warranties on all goods sold and materials and equipment
supplied by Contractor or a Subcontractor to be transferred to Company upon completion of the
Work.

(d) As to goods, materials and equipment rented to Company by Contractor or a

Subcontractor, Contractor warrants for the Warranty Period that the goods, materials and
equipment will (i) be free of Defects in materials and workmanship and be of merchantable
quality, (ii) be in good working order, (iii) include operating manuals, supplies and spare parts,
and (iv) comply with all applicable laws, rules and regulations.

(e) In addition to all other remedies at law or in equity, Company may require
Contractor to replace, repair or reperform any Work that does not comply with any of the
watranties contained in this Section 5. If Contractor fails to replace, repair or reperform any
Work that does not comply with the warranties contained in this Section 5 within a reasonable
time after being notified thereof by Company, Company may cure the breach of warranty
directly or through another contractor, vendor or supplier. What constitutes a "reasonable time"
for purposes of this Section 5{e) shall depend upon the circumstances, but in no event exceed
three days from the date of notice to Contractor. Within 30 days after receipt of an invoice,
Contractor shall reimburse Company for the cost incurred by Company for such warranty work.

4
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6. Inspection and Acceptance: Changes to Work Order.

(a) Contractor shall be responsib: e for inspecting and testing all materials and

equipment that constitute part of the Work. Company shall have the right at any time to inspect
and test the Work at all places and stages of production and installation, without such action
being treated as either discharging Contractor's responsibility or constituting acceptance of the
Work. If any of the Work is covered contrary to the written request of Company and, if
requested by Company, Contractor shall, at Contractor's expense, uncover the Work for
Company's inspection and testing and re-cover the Work once appropriate action, if any, has
been taken pursuant to this Agreement.

(b) When Contractor determines that the Work or a portion of the Work is ready for
initial start-up operation or service, Contractor shall advise Company in writing and the care,
custody or control of the Work or a portion thereof, if applicable, shal! pass to Company unless
Company advises Contractor within five days thereafter that the Work or the portion of the Work
is not ready for initial start-up operation or service. Company shall assume risk of loss or

damage from and after the date of transfer. Transfer of the care, custody and contro! of the Work
or a portion of it to Company pursuant to this Section 6(b) shall not constitute acceptance
pursuant to Section 6(c) below.

(c) Within 15 days after either performance tests are completed or the transfer of the
care, custody and control of all of the Work to Company, Company shall advise Contractor in

writing of any Defects in the Work Company has discovered. If Company does not provide
notice of any Defects within such 15-day period, or if after Contractor corrects the Defects and

Company does not advise Contractor in writing within 10 days of Contractor's completion of
such corrective action of any further Defects, Company shall be deemed to have accepted the
Work; provided, however, that Contractor shall remain responsible for any Defects discovered
during the Warranty Period pursuant to Section 5 above.

(d) Company may make changes to the applicable Work Order at any time for its
convenience upon written notice to Contractor. Such changes shall be sub-ect to an equitable
adjustment in the performance schedule and/or Contract Price based on reasonable and unavoidable
costs and delays incurred by Contractor prior to notice of the change. Any claim ofContractor for such
an adjustment shall be waived if not submitted in writing to Company within 30 days of Contractor's
receipt ofCompany's change notice.

7. Intellectual Property. Contractor shall defend, indemnify and hold the Company
Group harmless from and against any and all Claims arising in connection with any infringement
or alleged infringement ofU.S. Letters Patent, trademark or copyright laws relating to the Work.

8. Proprietary Information. Contractor shall not use any Proprietary Information
except in connection with the Work and shall not disclose any Proprietary Information or details
of the Work to any Subcontractor or third party except to those Subcontractors who or that are to

perform the Work, and then only to the extent that such disclosure is required to perform the
particular portion of the Work and only if the Subcontractor agrees in writing to keep such
Proprietary Information confidential. Contractor shall take all reasonable precautions to

safeguard any documents containing Proprietary Information which Company provides to
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Contractor under this Agreement. Contractor must obtain Company's prior written approval of
any photographs and the text of any announcement or publication concerning the Work that
either Contractor or any Subcontractor wishes to make. In the event that Contractor, a

Subcontractor, or any of their employees or agents, becomes legally compelled to disclose any
Proprietary Information, Contractor shall provide to Company prompt, prior written notice of
such requirement so that Company may seek a protective order or other remedy. In the event
that such a protective order or other remedy is not obtained, Contractor or the Subcontractor, as
applicable, shall furnish only that portion of the Proprietary information that it is legally required
to disclose, and shall make reasonable efforts to obtain assurance that confidential treatment shall
be accorded the Proprietary Information.

9. Work Product. All Work Product shall at all times be and remain the sole and
exclusive property of Company. Contractor hereby agrees to irrevocably assign and transfer to

Company and does hereby assign and transfer to Company all of its worldwide right, title and
interest in and to the Work Product, including, but not limited to, all associated intellectual
property rights. Company shal. have the sole right to determine the treatment of any Work
Product, including, but not limited to, the right to keep it as trade secret, execute and file patent
applications on it, to use and disclose it without prior patent application, to file registrations for
copyright or trademark in its own name or to follow any other procedure that Company deems
appropriate. Contractor agrees (a) to disclose promptly in writing to Company all Work Product
in its possession, (b) to assist Company in every reasonable way, at Company's expense, to
secure, perfect, register, apply for, maintain and defend for Company's benefit all copyrights,
patent rights, mask work rights, trade secret rights, and all other proprietary rights or statutory
protections in and to the Work Product in Company's name, and (c) to otherwise treat all Work
Product as Proprietary Information. Contractor will ensure that the Contractor Group
irrevocably waives any and all claims and assign to Company any and all rights or any interests
in any Work Product or original works created in connection with this Agreement. The
foregoing obligations shall survive the expiration or termination of this Agreement.
Notwithstanding the foregoing, Company shall not have rights to any works owned or purchased
by Contractor or to any works conceived or reduced to practice by Contractor that were
developed entirely on Contractor's own time without using equipment, supplies, facilities or
trade secret or Proprietary Information, unless such works (a) relate to Company's business, or
Company's actual or demonstrably anticipated research or development, or (b) result from any
Work performed by Contractor for Company.

10. Risk of Loss; Liens; Clean-Up; Storage.

(a) Contractor shall be responsible for and shall replace, repair or reconstruct and
shall furnish such material, equipment or supplies that it furnishes for the Work which are lost,
stolen, damaged or destroyed prior to the time that the care, custody and control thereof are
transferred to Company pursuant to Section 6(b) above, regardless of the cause of such loss,
theft, damage or destruction.

{b} Contractor shall make timely payments to all workmen, materialmen and
Subcontractors and take all other action necessary to keep the Site and the Work free of third
party liens caused by any action or inaction of the Contractor Group. Company may withhold
payment of amounts due to Contractor until it has been furnished with proof satisfactory to it that

6

Copy from re:SearchTX



Docusign Envelope ID: 8B596788-64A44-4595-B47B-D9DC194CE7B9

either all amounts have been paid or Contractor has provided for satisfactory payment. Ifa third
party lien attaches to the Site as a result of any action or inaction by the Contractor Group,
Company may make any payment necessary to discharge the lien, and it may offset the amount
of the lien, together with damages, attorneys' fees and court costs, that it incurs because of the
lien or its discharge, against any payment owing or to be owed to Contractor. Notwithstanding
the foregoing, Company shal! not pay any such claim or indebtedness as long as the same is
being actively contested by Contractor and Contractor has taken all actions necessary, including,
but not limited to, the posting of a bond, to protect the property interests of Company and any
other party affected by such claim or indebtedness. Contractor shall defend, indemnify and hold
the Company Group harmless from and against any third party liens arising out of or connected
with the Work as a result of any action or inaction of the Contractor Group, including, but not
limited to, attorneys' fees and court costs incurred as a result of such third party liens.

(c) Contractor shall remove its materials and equipment from the Site upon
completion of the Work and shall clean up the Site in a good and workmanlike manner. If
Contractor fails to remove its materials and equipment and clean up the Site within 30 days after
completion of the Work at the Site, Company may remove the materials and equipment and
clean up the Site at Contractor's expense and deduct its costs from sums that Company owes
Contractor. Contractor shall be responsible for immediately responding to and remediating all
spills on Company property or leases resu:ting from the Work in consultation with Company as
directed by Company.

(d) Contractor shall be responsible for providing secondary containment structures to

prevent chemical leaks or spills from contacting soils. Contractor shall ensure that all chemicals
used in connection with the Work are stored in appropriate containers and that all chemical
drums are stored on pallets or other suitable structures in accordance with storm water and other
applicable regulations. Contractor shall retmburse Company for costs incurred to repair storm
water structures or to reclaim environmental damage resulting from or relating to the Work.

11. Maintenance and Audit of Records. Contractor shall maintain for not less than
two years after the Work is comp.eted, complete and accurate records, including invoices,
payroll sheets and supporting documentation, of ali costs which have been charged or are

chargeable to Company. Company shall have the right at any reasonable time to inspect and
audit Contractor's records related to the Work. If errors are found in billings or payments, the
parties shall promptly adjust and correct the errors.

12. Indemnification.

(a) Contractor hereby agrees to release, defend, indemnify and hold the
Company Group harmless from and against any and all Claims on account of bodily injury
to Persons in the Contractor Group, including, but not limited to, sickness or death, or loss
or destruction of property or interests in property of the Contractor Group, in any manner
caused by, directly or indirectly resulting from, incident to, connected with or arising out
of, the Work, WHETHER OR NOT RESULTING IN WHOLE OR IN PART FROM THE
SOLE, CONCURRENT OR COMPARATIVE NEGLIGENCE OR STRICT LIABILITY
OF THE COMPANY GROUP, OR ANY DEFECT IN THE PREMISES, EQUIPMENT
OR TOOLS OWNED, OPERATED OR CONTROLLED BY THE COMPANY GROUP.

7
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Contractor agrees to consult and cooperate in good faith with the Company Group in the
selection and retention of legal counsel to represent the Company Group in any action,
claim, suit, litigation, arbitration or government investigation (each, an "Action") with
respect to each Claim. Notwithstanding the foregoing, the Company Group may select its
own counsel to participate in any Action at its sole cost and expense; provided, however,
the Company Group's right to participate in any Action shall not limit Contractor's
obligations under this Section 12(a).

(b) Company hereby agrees to release, defend, indemnify and hold the
Contractor Group harmless from and against any and all Claims on account of bodily
injury to Persons in the Company Group, including, but not limited to, sickness or death,
or loss or destruction of property or interests in property of the Company Group, in any
manner caused by, directly or indirectly resulting from, incident to, connected with, or
arising out of, the Work, WHETHER OR NOT RESULTING IN WHOLE OR IN PART
FROM THE SOLE, CONCURRENT OR COMPARATIVE NEGLIGENCE OR STRICT
LIABILITY OF THE CONTRACTOR GROUP, OR ANY DEFECT IN THE PREMISES,
EQUIPMENT OR TOOLS OWNED, OPERATED OR CONTROLLED BY THE
CONTRACTOR GROUP. Company agrees to consult and cooperate in good faith with the
Contractor Group in the selection and retention of legal counsel to represent the
Contractor Group in any Action with respect to each Claim. Notwithstanding the
foregoing, the Contractor Group may select its own counsel to participate in any Action at
its sole cost and expense; provided, however, the Contractor Group's right to participate in
any Action shall not limit Company's obligations under this Section 12(b).

{c) Subject to Sections 12(a) and 12(b) above, each party hereby agrees to

release, defend, indemnify and hold the Other Party's Group harmless from and against
any and all Claims by individuals and entities not included in the Other Party's Group to
the extent arising out of (i) the negligence and/or willful misconduct of the Indemnitor's
Group, or (ii) the breach of this Agreement by the Indemnitor.

(d) Each party shall be responsible for, and hereby agrees to defend, indemnify
and hold the other party harmless from and against, any and all Claims arising out of or

with the Work, or transportation to and from the Site, of chemical pollutants,
contaminants, waste, petroleum waste, used oil, toxic substances, hazardous substances or
any other substances that are regulated by any governmental entity under environmental
laws.

with respect to, the emission, discharge or release by the Indemnitor's Group in connection

(e} Each party agrees to support its respective mutual indemnity obligations in
Sections 12(a) and (b) above, as applicable, by furnishing mutual liability insurance
coverage for the benefit of the Other Party's Group in accordance with Schedule 12

attached hereto. Notwithstanding anything in this Agreement to the contrary, (A) in the
event enforcement of Sections 12(a) or 12(b) above is governed by the Texas Anti-
Indemnity Statute (Tex. Civ. Prac. & Rem. Code Ann. §§127.001-127.007 (1986 & Supp.
1996), as amended from time to time) or similar statute in another jurisdiction restricting
indemnification of negligent parties, and (B) to the extent the indemnified losses under such
Section 12(a) or 12(b) above, as applicable, arise or result from the Indemnitee's
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negligence, (Y) the obligations of the Indemnitor under Sections 12(a) or 12(b), as

applicable, shall be limited to the extent of insurance obtained by the Indemnitor for the
benefit of the Indemnitee (or any such greater amount allowed by law), and (Z) if the
Indemnitor fails to carry insurance in the minimum amounts specified in Schedule 12 to

support the mutual indemnification obligations in Sections 12(a) and 12(b) above, the
Indemnitor's insurer becomes insolvent, the Indemnitor's insurer refuses to cover a claim
based on breach of the insurance contract by the Indemnitor, or the Indemnitor's
insurance is exhausted for any reason below the minimum levels required by this
Agreement (even on the same incident paid on behalf of the Indemnitor or any Person
other than the Indemnitee), it is agreed that the Indemnitor has approved self-insurance
under the Texas Anti-Indemnification Statute to cover the amount of indemnification owed
to the Indemnitee up to the minimum amounts as stated in Schedule 12. It is the intention
of the parties that the Indemnitee will receive the benefit of such indemnification regardiess
of what may happen subsequent to the Effective Date that might affect the insurance
required to be obtained by the Indemnitor hereunder.

(f) Claims against Company Group for indemnification under a separate
contract with a Person (other than a member of Contractor Group) shall be included
within the indemnification requirements of Section 12(a} above if such Claim against
Company Group arises out of Claim made against such other Person by a member of
Contractor Group on account of injury to Persons in the Contractor Group or loss
or destruction of property or interests in property of the Contractor Group. Claims
against Contractor Group for indemnification under a separate contract with a Person
(other than a member of Company Group) shall be included within the indemnification
requirements of Section 12(b) above if such Claim against Contractor Group arises out of
Claim made against such other Person by a member of Company Group on account of
bodily injury to Persons in the Company Group or loss or destruction of property or
interests in property of the Company Group.

bodily

(g) In the event that any Claim is asserted against any Indemnitee by a third
party for which indemnification is available under this Section 12 (or the Indemnitee
believes such a Claim is reasonably likely to be asserted against it), the Indemnitee shall
promptly notify the Indemnitor of such Claim (and, in any event, within 30 days after
becoming aware of such Claim); provided, however, that the failure to so notify the
Indemnitor shall not HM the rights of an Indemnitee to indemnification hereunder except
to the extent that such failure materially increases the dollar amount of any such Claim for
indemnification or materially prejudices the ability of the Indemnitor to defend such
Claim. In any such proceeding, following receipt of notice properly given, the Indemnitor
shall be entitled, at its sole discretion, to assume the entire defense of such Claim (with
counsel selected by it which is reasonably satisfactory to the Indemnitee), and the
Indemnitor shall bear the entire cost of defending such Claim; provided, however, that the
Indemnitor shall not be entitled te defend any such Claim if (i) such Claim relates to or
arises in connection with any criminal action, (ii) injunctive or other equitable relief is
sought in connection with such Claim, or (iii) the Indemnitee in good faith determines that
the defense of such Claim by the Indemnitor would be reasonably likely to result in the
Indemnitor having a conflict of interest. The Indemnitor shall not have the right to settle
any such Claim without the written consent of the Indemnitee. In the event of the

limit
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assumption of the defense by the Indemnitor, the Indemnitor shall not be liable for any
further legal or other expenses subsequently incurred by the Indemnitee in connection with
such defense unless otherwise agreed to in writing by the Indemnitor or as provided herein;
provided, however, that the Indemnitee shall have the right to participate in such defense,
at its own cost, and the obligation to cooperate therewith.

13. Insurance.

(a) Contractor shall secure and maintain, and shall require all Subcontractors
to secure and maintain, during the term of this Agreement, the insurance policies set forth
in Schedule 12. Contractor and all Subcontractors shall keep such policies in effect for at
least three years following the termination of this Agreement.

(b) All liability coverage carried by Contractor and any Subcontractor
shall extend to and protect the Company Group to the full extent and amount of
such coverage, including, but not limited to, excess or umbrella insurance policies,
and shall be primary to, and receive no contribution from, any other insurance or
self-insurance programs maintained by or on behalf of or benefiting the Company
Group. The limits and coverages of the insurance obtained by Contractor or any
Subcontractor, except as otherwise provided herein and to the extent prohibited or
required by law, shall in no way limit the liabilities or obligations assumed by
Contractor or any Subcontractor. All of Contractor's and each Subcontractor's
liability insurance policies shall name the Company Group as an additional insured
and contain a waiver on the part of the insurer of all rights against the Company
Group, including, but not limited to, a waiver of subrogation.

(c) Each of Contractor's and any Subcontractor's insurance policies required
hereunder shall be issued by reputable and reliable insurance carriers that are satisfactory
to Company, authorized to do business in the jurisdiction where the Work is to be

performed and have an A.M. Best rating of at least A- and an A.M. Best financial rating
of at least VII. Each of Contractor's and any Subcontractor's insurance policies shall
provide that it cannot be cancelled, materially altered or allowed to lapse without at least
30 days' prior written notice by the insurance carrier to Company. All premiums,
deductibles and self insured retentions under Contractor's and any Subcontractor's
insurance policies shall be for the account of Contractor or Subcontractor, as applicable.
Contractor shall, and shall cause each Subcontractor to, cause its respective insurance
carriers to provide to Company, prior to their performance of any Work, a certificate of
insurance on an industry standard form (i) evidencing that the coverages required
hereunder are in full force and effect, (ii) reflecting the amount of any deductibles and
self insured retentions, (iii) containing endorsements for the additional insured and
waiver of subrogation requirements set forth above, (iv) evidencing the
cancellation/alteration notice requirement set forth above, and (v) evidencing that no
member of Company Group shall be responsible for any premiums, deductibles or self
insured retentions. Company's acceptance of an incomplete, incorrect or noncompliant
certificate, or the commencement of Work, shall not be deemed to be a waiver by
Company of the insurance obligations of Contactor or any Subcontractor set forth in this
Agreement. Company shall not be obligated to make any payments to Contractor until
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properly and fully executed certificates in accordance with the foregoing requirements
have been provided to Company; provided, however, that payment by Company shall not
constitute a waiver by Company of any of its rights in this Agreement. Upon the written
request from Company, Contractor shail, and shall cause each Subcontractor to,
immediately provide Company with copies of policies providing the insurance required
hereunder.

(d) Contractor shall defend, indemnify and hold the Company Group harmless
from and against any and all Claims that the Company Group may suffer due to
Contractor's or any Subcontractor's failure to comply with all of the insurance
requirements contained in this Section 13 and elsewhere in this Agreement.

(e) The provisions of this Section 13 shall be independent of any obligations
Contractor has under Section 12 above.

14. Independent Contractor. Contractor shall be an independent contractor with
respect to the Work, and neither Contractor or any Subcontractor, or their respective officers,
employees or agents, shall be deemed an agent, representative, employee or servant of Company.
Contractor and any Subcontractor shall have complete and sole control over their respective
employees and the details of the Work performed and the methods by which the Work is
accomplished, it being understood that Company is interested only in the results that Contractor
obtains.

15. Compliance with Applicable Laws and Policies. Contractor shall comply with,
and shall cause all Subcontractors and its and their respective employees and agents to comply
with, all Company policies in effect from time to time that are applicable to the Work, and all
federai, state and local laws that are applicable to the Work, including, but not limited to, (a) the
Fair Labor Standards Act, (b) all laws relating to occupationa. health and safety, and (c) all laws
relating to the disclosure and transportation of hazardous and toxic substances. Company shall
provide Contractor with a copy of any applicable Company policies within a reasonable time
after receiving a written request for the same from Contractor.

16. Default and Termination.

(a) The provisions of Section 16(b) below shall apply if any of the following events
occur (each, an "Event ofDefault"):

(i) Contractor becomes insolvent, or insolvency, receivership or bankruptcy
proceedings are commenced by or against Contractor;

(ii) Contractor violates laws or ordinances applying to the Work or disregards
instructions ofCompany;

(ili) except as provided in Section 19 below, Contractor fails, neglects, refuses
or is unable to provide ample supervision, labor, materials or equipment to perform the
Work at a rate and in a manner reasonably deemed sufficient by Company;

ll
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(iv) Contractor allows any third party liens to be placed against the Work or
the Site; or

(v) Contractor defaults in its performance of any provision of this Agreement.

(b} fan Event of Default occurs, the following shall apply:

(i) Company, without prejudice to any other right or remedy, may terminate
this Agreement by providing notice of termination to Contractor.

(ii) Contractor shail, if requested, withdraw from the Site and assign to

Company such of Contractor's subcontracts as Company requests and shall remove from
the Site all materials, equipment, tools and instruments of Contractor and all
Subcontractors.

(iii) Company shall have the right to finish the Work as it deems appropriate.

(iv) Within 30 days of such event, Company shall pay to Contractor the
amount to which Contractor is entitled for its performance of the Work that was
satisfactorily performed up to the date of such termination, less any costs and expenses
suffered by Company as a result of the Event ofDefault.

(c) Company may, in its sole discretion, suspend or terminate the Work, in whole or
in part, without cause at any time by providing written notice of suspension or termination to
Contractor. If the Work is suspended or terminated by Company pursuant to this Section 16(c),
Company shall pay Contractor, as Contractor's sole compensation for the Work performed prior
to such suspension or termination, for (i) the reasonable costs committed to by Contractor that
are not cancelable or recoverable, and (ii) the Work satisfactorily performed prior to the date of
termination or suspension.

17. Title. Title to the Work completed or in the course of construction at the Site and
to all materials, equipment and supplies that become a part of the Work or are used in the
construction thereof, except Contractor's tools, equipment and supplies, shall pass to Company
at such time as they are installed in their permanent positions and Company accepts the care,
custody and control of the Work pursuant to Section 6(b) above. Transfer of title shall not
otherwise affect the parties' rights hereunder.

18. Term and Termination. Except as otherwise provided herein, this Agreement
shall be for a term of one year from the Effective Date and from year-to-year thereafter until
terminated. Either party may terminate this Agreement at any time, with or without cause, on
not less than 30 days' prior written notice of such termination. Any such termination shall not
affect any rights or obligations which have accrued under this Agreement, except as otherwise
provided herein,

19. Force Majeure. Any delay in or failure to perform by a party, other than the
payment ofmoney, shall not constitute a default that exposes it to liability for breach if and to
the extent the delay or failure to perform is caused by an occurrence beyond the reasonable
control of the party, including, but not limited to, an act of God or the public enemy;
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expropriation or confiscation of facilities; compliance with any order or requirement or any
governmental authority; act of war, rebellion or sabotage or damage resulting therefrom; fire,
flood, explosion or accident; riots or strikes or other concerted acts of workmen; inability after
diligent effort to obtain necessary licenses or permits; or any other cause, whether or not of the
same class or kind as those specifically above named, which is not within the control of the party
and which, by the exercise of reasonable diligence, the party is unable to prevent or remedy. In
the event of force majeure, the party claiming force mazeure shail furnish the other party with
written notice or by telephone immediately confirmed in writing, setting forth the full particulars
of the force majeure claimed, as soon as possible after the occurrence of the force majeure, and
the obligations of that party, so far as they are affected by such force majeure, shall be suspended
during the continuance of any inability so caused, but for no longer. The party relying upon such
force majeure shall use due diligence and all reasonable efforts, including, but not limited to,
reasonable expenditure of money, to overcome the cause of force majeure. If a force majeure
event exceeds 30 days, either party may cancel the Work under the applicable Work Order.

20. Rebates. Contractor shall not, and shall cause each Subcontractor not to, pay any
commission, rebate, fee or other remuneration to any employee, representative or agent of the
Company Group, or each other, in connection with the Work.

21. Assignments and Subcontractors. Contractor shall not assign, delegate or
subcontract its rights or duties under this Agreement without the prior consent of Company. Any
assignment, delegation or subcontracting in violation of this Section 21 shall be void. Consent to
assign given by Contractor shall not relieve it of responsibility for performance of its obligations
under this Agreement. Upon Company's request, Contractor shall supply Company with a List of
the names and contact information for all Subcontractors performing the Work, and if so

requested, Contractor shall update the list as additional Subcontractors are engaged by
Contractor to perform any of the Work.

22. Waiver. The waiver by either party of a breach by the other party shall not be
deemed a waiver of any different or subsequent breach.

23, Conflicts. In the event of a conflict, this Agreement shall control over all Work
Orders.

24. Applicable Law: Venue. The provisions of this Agreement shall be governed by
the laws of the State of Oklahoma, notwithstanding its conflict of law provisions. Any judicial
proceeding brought hereunder shall be brought exclusively in a state or federal court located in
Tulsa County, Oklahoma. Each party hereby consents to the jurisdiction of such court and
waives any defense or objection to such jurisdiction or venue.

25. Notices. All notices provided hereunder shall be in writing and delivered by hand
or overnight courier service, mailed by certified or registered mail or sent by e-mail to the
address or e-mail address specified for such party on the signature page hereof. Notices sent by
hand or overnight courier service, or mailed by certified or registered mail, shall be deemed to
have been given when received. Notices sent by e-mail shall be deemed to have been given
when sent, provided that, ifnot given during normal business hours for the receiving party, shall
be deemed to have been given at the opening of business on the next Business Day for such
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party. A party may change the address for notices by providing the other party written notice of
such change.

26. Headings. The headings and other captions herein are for convenience and
reference only and shall not be used in interpreting, construing or enforcing any of the provisions
hereof.

27. Entire Agreement. This Agreement and any Work Order between Company and
Contractor constitute the entire agreement between the parties on the subject matter referred to
herein and supersede all prior negotiations, agreements and correspondence. This Agreement
may be modified only by a written instrument signed by the parties. Any additional, different,
inconsistent or conflicting terms or conditions contained in any form or document provided to

Company by Contractor shall constitute a material alteration of this Agreement that Company hereby
rejects, and none of such terms and conditions shall apply to any of the Work.

28. Severability. If any clause or provision of this Agreement is held to be void,
illegal or unenforceable, the other clauses and provisions hereof shali remain in full force and
effect, and the clauses or provisions that are determined to be void, illegal or unenforceable shall
be iumited so that they remain in effect to the extent permitted by law.

29. Survival. The terms and conditions contained herein which by their nature should
survive the termination of this Agreement shall so survive, including, but not limited to, ail
confidentiality and indemnity obligations. Except as otherwise provided herein, the termination
of this Agreement shal. not relieve a party from any obligation accruing or accrued as of the date
of such termination.

30. Execution. This Agreement may be executed in multiple counterparts (including
execution by facsimile or scanned email signature), each of which shall be deemed an original,
but all ofwhich together shall constitute but one and the same instrument.

[Signatures appear on followingpage.]
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed

by their duly authorized representatives as of the Effective Date.

EMPIRE TEXAS OPERATING LLC
'Signed by:

By Williaa (West

Name: William West
Title: Senior Vice President ofOperations

Address for Notice:

Empire Texas Operating LLC
2200 S. Utica Place, Suite 150
Tulsa Oklahoma 74114
Attention: Michael Morrisett, President & CEO
Email: mike@empirepetrocorp.com

R Construction Company

Brewer
NémeAoey M Brewer
Title: CEO

Address for Notice:

PO Box 189
Buffalo, TX 75831
Attn:Terra Huffman
e-mail: terra.huffman@rconstrucitoninc.com

SIGNATURE PAGE
TO

MASTER SERVICE AGREEMENT
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SCHEDULE 12
INSURANCE REQUIREMENTS

In accordance with this Agreement, Contractor shall, and shall cause each Subcontractor to,
at its sole cost and expense, obtain and continuously carry, during the term of this Agreement
and for three years following the termination thereof, the following insurance coverages:

1. Commercial General Liability Insurance

Commercial General Liability Insurance covering blanket contractual liability, broad form

property damage, liability arising from premises, persona! and advertising injury, independent
contractors, products/completed operations, explosion, collapse, blowout, cratering, underground
damage, underground equipment, underground resources and sudden and accidental pollution
(including wet and dry), with minimum limits of:

(a) one million dollars ($1,000,000) per occurrence,
(b) one million dollars ($1,000,000) products/completed operations aggregate,
(c) one million dollars ($1,000,000) personal and advertising injury limit, and
(d) two million dollars ($2,000,000) general aggregate.

2. Business Automobile . Insurance

Business Automobi:e Liability Insurance covering owned, hired and non-owned vehicles used by
Contactor or Subcontractor, as applicable, with minimum limits of liability for injury, death or
property damage of one million dollars ($1,000,000) combined single limit per occurrence.

3. Workers' Compensation Insurance

Workers' Compensation Insurance covering Contractor or Subcontractor, as applicable, and all
of its personnel involved with the Work in accordance with the statutory requirements of federal
and state laws.

4. Employer's Liab Insuranceility

Emp-oyer's Liability Insurance covering Contractor or Subcontractor, as applicable, and all of its
personnel involved with the Work, with minimum limits of:

(a) five hundred thousand dollars ($500,000) for bodily injury per accident,
(b) five hundred thousand dollars ($500,000) for bodily injury by disease (policy limits),

and
(c) five hundred thousand dollars ($500,000) for bodily injury by disease per

emp.oyee.
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5. Umbrella Liability Insurance

Umbrella Liability Insurance with a minimum combined single limit of ten million dollars
($10,000,000) for each occurrence, which shall be (a) in excess of the coverages required by
Sections 1 through 4 above, and (b) at least as broad as the coverages required by Sections 1

through 4 above.

NOTE: SECTIONS 12 AND 13 OF THIS AGREEMENT CONTAIN ADDITIONAL
PROVISIONS REGARDING INSURANCE REQUIREMENTS.
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Date Amount

To ensure proper credit, please return 
this portion with your remittance.

Account Name

Statement Date Account Number Page

Cd Description Balance

04/15/26  1487 1

Empire Texas Operating

Account No. Page

Statement Date

04/15/26

 1487 1

Cd AmountInvoice Invoice

R Construction Company

PO Box 189

Buffalo, TX  75831 US

Empire Texas Operating

2200 S. Utica Pl. Ste. 150

Cong@empirepetrocorp.com

Tulsa, OK  74114 

    281641     281641 I 4,080.00Empire T&M 1-13 - 1-2  4,080.0003/05/25 I  4,080.00

    281802     281802 I 9,675.00Empire T&M 1-13 - 1-2  9,675.0003/06/25 I  9,675.00

    281803     281803 I 1,785.00Empire T&M 1-13 - 1-2  1,785.0003/06/25 I  1,785.00

    281804     281804 I 21,680.00Empire T&M 1-27 - 2-1  21,680.0003/06/25 I  21,680.00

    281821     281821 I 435.001-30  435.0003/06/25 I  435.00

    282451     282451 I 14,031.502-17 - 3-3  14,031.5003/14/25 I  14,031.50

    282534     282534 I 8,047.5011-8-24 - 1-20 Lance L  8,047.5003/18/25 I  8,047.50

    282535     282535 I 2,862.501-16 - 1-23  Lance Lee  2,862.5003/18/25 I  2,862.50

    282536     282536 I 1,345.001-17 Lance Lee  1,345.0003/18/25 I  1,345.00

    308989     308989 I 1,250.00  1,250.0001/23/26 I  1,250.00

RetainageCurrent Balance Due Balance Due

 0.00

31-60 Days Over 60 Days

 65,191.50  65,191.50 63,941.50 0.00  1,250.00

 

Copy from re:SearchTX



Automated Certificate of eService
This automated certificate of service was created by the efiling system.
The filer served this document via email generated by the efiling system
on the date and to the persons listed below. The rules governing
certificates of service have not changed. Filers must still provide a
certificate of service that complies with all applicable rules.

Wanda Bolton on behalf of John Warren
Bar No. 24066264
wbolton@CokinosLaw.com
Envelope ID: 113709559
Filing Code Description: Petition
Filing Description: Plaintiff's Original Petition
Status as of 4/16/2026 8:17 AM CST

Case Contacts

Name

Wanda Bolton

John C.Warren

Jacob  A. Walsh 

BarNumber Email

wbolton@cokinoslaw.com

jwarren@cokinoslaw.com

jwalsh@cokinoslaw.com

TimestampSubmitted

4/15/2026 5:05:24 PM

4/15/2026 5:05:24 PM

4/15/2026 5:05:24 PM

Status

NOT SENT

NOT SENT

NOT SENT

Copy from re:SearchTX



 
 
 
 
 
 
 

 
EXHIBIT J 



B

Case 1:25-cv-00265-DLH-CRH     Document 1-2     Filed 11/19/25     Page 1 of 5



Case 1:25-cv-00265-DLH-CRH     Document 1-2     Filed 11/19/25     Page 2 of 5



Case 1:25-cv-00265-DLH-CRH     Document 1-2     Filed 11/19/25     Page 3 of 5



Case 1:25-cv-00265-DLH-CRH     Document 1-2     Filed 11/19/25     Page 4 of 5



Case 1:25-cv-00265-DLH-CRH     Document 1-2     Filed 11/19/25     Page 5 of 5



 
 
 
 
 
 
 

 
EXHIBIT K 



 

 

STATE OF NEW MEXICO 

COUNTY OF LEA 

FIFTH JUDICIAL DISTRICT COURT 

 

EMPIRE NEW MEXICO, LLC,  

Plaintiff, 
 

v.          
          No. D-506-CV-2023-01180 

GOODNIGHT MIDSTREAM PERMIAN, LLC,  

Defendant. 
 

 

ORDER STAYING LITIGATION PURSUANT TO PRIMARY JURISDICTION 

DOCTRINE 

 

THIS MATTER comes before the Court on Defendant Goodnight Midstream Permian, 

LLC (“Goodnight”)’s Motion to Stay Litigation Under the Primary Jurisdiction Doctrine or to 

Dismiss For Failure to State a Claim (the “Motion”), filed March 4, 2024. The Court has reviewed 

the Motion, the response in opposition filed by Empire New Mexico, LLC (“Empire”), and 

Goodnight’s reply, along with the authorities cited in each of the foregoing. The Court also heard 

arguments of counsel on May 29, 2024. The Court, being otherwise fully advised in the premises, 

finds that the Motion is well taken and should be GRANTED IN PART. For the reasons described 

below, the Court will not dismiss this action, but pursuant to the doctrine of primary jurisdiction 

this action will be stayed pending a resolution of proceedings before the New Mexico Oil 

Conservation Commission (“OCC”). 

1. The claims presented by Plaintiff Empire New Mexico call for application of the 

unique expertise of the New Mexico Oil Conservation Division (“OCD”) and/or OCC. The Court 

finds that the agency has unique expertise regarding the issues presented in this case, including 

whether certain formations contain produceable hydrocarbons and whether produced water can 
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migrate from one formation to another. There is a need for the expertise of the OCD and/or OCC 

on these questions, and these issues fall within the special competence of these agencies.  

2.  The Court has also considered the fact that there are already cases pending before 

the administrative agency. This is one of the strongest factors in the Court’s mind. Many of the 

cases cited by the parties involve situations in which a matter would need to be referred to agency. 

Here, cases are already pending before the agency and action is already going forward on those. 

3. Given that matters are pending before the OCD and have been moved up to the 

OCC, a stay of these matters will not cause undue delay. 

4. Both parties will have a full and fair opportunity to litigate before the administrative 

agency. OCD and/or OCC may be able to give some resolution on the issue of permits granted to 

Goodnight that Empire seeks to revoke, and how the denial of Piazza #1 well permit that was not 

granted may have an impact in this matter. These questions go to the issue of res judicata as raised 

by Goodnight. 

5. The Court finds that the Legislature intended for the OCD to have the primary 

jurisdiction over these kinds of issues. 

6. The Court also has concern that proceeding here may yield an inconsistent decision 

that may have an impact on other saltwater disposal wells. 

7. After resolution of critical factual issues presented by Empire’s claims by the 

administrative agency, both parties may return to this Court for resolution of the common law 

claims, including for damages and for injunctive relief if appropriate. This Order is not a dismissal 

of the action, but only a stay. The OCD and/or OCC do not have authority to make a final 

determination on the common law claims, but their determinations on the factual issues over which 

they have jurisdiction are more appropriately made by the OCD and/or OCC. 
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8. The Court has set a status conference in this matter for September 24, 2024. 

9. Pursuant to NMSA 1978, § 39-3-4, the Court further finds that the matters decided 

herein involve a controlling question of law as to which there is substantial ground for difference 

of opinion and that an immediate appeal from the order or decision may materially advance the 

ultimate termination of the litigation.  

      IT IS SO ORDERED. 

       

_________________________________  

      HONORABLE LEE A. KIRKSEY 

      District Court Judge 

 

 

SUBMITTED BY: 

 

HOLLAND & HART LLP 

 

By  /s/ John C. Anderson    
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Adam G. Rankin 

Nathan Jurgensen 
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Santa Fe, NM  87501 

Tel: (505) 988-4421 

Fax: (505) 983-6043 

jcanderson@hollandhart.com  

agrankin@hollandhart.com  

nrjurgensen@hollandhart.com  

 

Counsel for Defendant Goodnight  

Midstream Permian, LLC 
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~AND~ 

 

By  /s/ Jeffrey J. Wechsler (via email 08/22/2024) 

Jeffrey J. Wechsler 

Sharon T. Shaheen 

SPENCER FANE LLC 
P.O. Box 2307 

Santa Fe, NM 87504-2307 

TEL: (505) 986-2678 

jwechsler@spencerfane.com 

sshaheen@spencerfane.com 

 

~AND~ 

 

Ernest L. Padilla 

PADILLA LAW FIRM 

P.O. Box 2523 

Santa Fe, NM 87504 

TEL: (505) 988-7577 

padillalawnm@outlook.com 

 

Counsel for Plaintiff Empire  

New Mexico, LLC 
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STATE OF NEW MEXICO 

COUNTY OF LEA 

FIFTH JUDICIAL DISTRICT 

 

EMPIRE NEW MEXICO, LLC, 

 

 Plaintiff, 

 

v. No. D-506-CV-2023-01180 

 

GOODNIGHT MIDSTREAM 

PERMIAN, LLC 

 

 Defendant. 

 

ORDER LIFTING STAY OF LITIGATION 

 

THIS MATTER comes before the Court upon Plaintiff Empire New Mexico, LLC’s 

(“Empire”) Emergency Motion to Lift Stay of Litigation (Oct. 2, 2024) (“Motion”).  The Court, 

having heard the arguments of the parties, considered the pleadings, and being otherwise advised, 

finds that the Motion is well taken and should be GRANTED.  The Court further FINDS as 

follows: 

1. On August 29, 2024, the Court entered a stay of this litigation to allow the New 

Mexico Oil Conservation Commission (“OCC” or “Commission”) to conduct a hearing on related 

matters.  See Order Staying Litigation Pursuant to Primary Jurisdiction (Aug. 29, 2024).  Good 

cause existed for the stay in order to give the Court the benefit of the Commission’s expertise. 

2. At the time the Court issued the stay, the Commission proceedings were scheduled 

to begin on September 23, 2024, and the Court found that the stay would not cause undue delay.  

Id. at ¶ 3.   

3. On August 30, 2024, the Commission continued the related proceedings until 

February 20, 2025.  Although the continuance of the Commission case may have been appropriate, 

the delay constitutes a substantial change in circumstances that warrants lifting the stay. 

FILED 
5th JUDICIAL DISTRICT COURT

Lea County
1/27/2025 8:28 AM
NELDA CUELLAR

CLERK OF THE COURT
Rebecca Sanchez



 

2 
 

4. In addition, lifting the stay allows the Commission proceeding and this litigation to 

proceed in parallel.  The Court will adopt a schedule that sets trial after the anticipated decision 

from the Commission.  This approach will allow the litigation to make progress and will put the 

Court in the position to act expeditiously once the Commission enters its order.  It will also provide 

the Court with the benefit of the Commission’s insight, as applicable, without delaying the 

litigation.      

IT IS HEREBY ORDERED that the stay is lifted, and the case shall proceed according to 

a scheduling order to be issued by the Court.  

 

       ___________________________ 

       HONORABLE LEE A. KIRKSEY 

       District Court Judge 

 

Submitted by: 

 

SPENCER FANE LLP  

 

By: /s/ Jeffrey J. Wechsler 

Jeffrey J. Wechsler 

Sharon T. Shaheen 
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sshaheen@spencerfane.com  

 

and  

 

Ernest L. Padilla 

PADILLA LAW FIRM  

P.O. Box 2523 

Santa Fe, NM 87504 

(505) 988-7577 

padillalawnm@outlook.com    

 

and  

 

Richard E. Olson 
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Dana S. Hardy 

HINKLE SHANOR LLP 

P.O. Box 2068 

Santa Fe, NM 87504-2068(505) 982-4554 

rolson@hinklelawfirm.com   

dhardy@hinklelawfirm.com 

jmclean@hinklelawfirm.com  

 

Attorneys for Empire New Mexico LLC 
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John C. Anderson 
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Nathan Jurgensen 
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jcanderson@hollandhart.com 

agrankin@hollandhart.com 

nrjurgensen@hollandhart.com  
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