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ARTICLE 6
Water Quality

Sec. ’

74-6-1. Short title.

74-6-2. Definitions.

74-6-3. Water quality control commission created.
74-6-4. Duties and powers of commission.

74-6-5. Permits; appeals; penalty.

74-6-6. Adoption of regulations; notice and hearing.
74-6-7. Validity of regulation; judicial review.

74-6-1. Short title.

This act {74-6-1 to 74-6-4, 74-6-6 to 74-6-13

Quality Act.”

History: 1953 Comp., § 75-39-1, enacted by
Laws 1967, ch. 190, § 1.

Cross-references. — For the Pollution Control
Revenue Bond Act, see 3-59-1 NMSA 1978.

Water laws apply on Indian land. — Where
non-Indians enter into long-term lease with an Indian

.tribe under which the non-Indians are to develop the

land as a subdivision, state laws concerning subdi-
vision control, construction licensing and water
cannot be held inapplicable to the lessee because of
federal preemption. Norvell v. Sangre de Cristo Dev.
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Sec.

74-6-8. Duties of constituent agencies.
74-6-9. Powers of constituent agencies.
74-6-10. Abztement of water pollution.

74-6-11. Emergency procedure.

74-6-12. Limitations.

74-6-13. Construction.

NMSA 1978] may be cited as the “"Water

Co., 372 F. Supp. 34& (D.N.M. 1974), rev'd on other
grounds, 518 F.2d 370 (10th Cir. 1975).

Provided Indian proprietary interest and
self-government unimpaired. — The application of
state antipollution laws w industries located on
Indian land is valid, provided. that the operation of
those laws neither impairs the proprietary interest of
the Indian people in their lands nor limits the right of
the tribe or pueblo to govern matters of tribal
relations. The regulation of industrial discharges is
not a2 matter fundamental to tribal relations, and the




]
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state supervision of environment pollution will not
limit, in any meaningful manner, the right of the sev-
eral Indian peoples to govern themselves. The
extension of pollution controls to industries located on
Indian land will not affect the ownership or control of
the land. 1970 Op. Att'y Gen. No. 70-5.

Law review . — For comment, “Control of Indus-
trial Water Foitution in New Mexico,” see 9 Nat.
Resources J. 653 (1969).

Feor note, "New Mexico Water Pollution Regulations
and Standards Upheld,” see 19 Nat. Resources J. 693
(1979).

74-6-2. Definitions.

As used in the Water Quality Act [74-6-1 to 74-6-4, 74-6-6 to 74-6-13 NMSA 1978]:

A. “water contaminant” means any substance which alters the physical, chemical or
biological qualities of water;

B. “water pollution” means introducing or permitting the introduction into water,
either directly or indirectly, of one or more water contaminants in such quantity and of such
duration as may with reasonable probability injure human health, animal or plant life or
property, or to unreasonably interfere with the public welfare or the use of property;

C. "wastes” means sewage, industrial wastes or any other liquid, gaseous or solid
substance which will pollute any waters of the state

D. “sewer system” means pipelines, condun_ pumpmgf stations, force mains or any

"other structures, devices, appurtenances or facilities used for collecting or conducting wastes
to an ultimate point for treatment or disposal;

E. “treatment works” means any plat or other works used for the purpose of treating,
stabilizing or holding wastes;

F. "“sewerage system” means a system for disposing of wastes, either by surface or
underground methods, and includes sewer systems, treatment works, disposal wells and
other systems;

G. "water” means all water including water situated wholly or partly within or
bordering upon the state, whether surface or subsurface, public or private, exeept private
waters that do not combine with other surface or subsurface water;

H. “person” means the state or any agency, institution or political subdivision
thereof, any public or private corporation, individual, partinership, association or other
entity, and includes any officer, or governing or managing body of any political subdivision
or public or private corporation;

I. “commission” means the water quality control comrnission;

J. “constituent agency” means, as the context may require, any or all of the following
agencies of the state:

(1) the environmental improvement division of the health and environment
department;

(2) the state engineer [director of the water resources division of the natural
resources department] and the interstate stream commission;

(3) the New Mexico department of game and fish;

{(4) the oil conservation commission;

(5) the state park and recreation commission [state park and recreation division
of the natural resources department];

(6) the New Mexico department of agriculture;

(7) the state natural resource conservation commission [soil and water conserva-
tion division]; and

(8) the New Mexico bureau of mines [bureau of mines and mineral resources at
the New Mexico institute of mining and technology]; and

K. “new source” means any source, the consiruction of which is commenced after the
publication of proposed regulations prescribing a standard of performance applicable to the
source.

History: 1953 Comp., § 75-39-2, enacted by
Laws 1967, ch. 190, § 2; 1970, ch. 64, § 1; 1971, ch.
277, § 49; 1973, ch. 326, § 1; 1977, ch. 253, § 73.

Meaning of "state engineer”. — Laws 1977, ch.
254, § 4, abolishes the office of the state engineer, and

Section 9-10-3 NMSA 1978 establishes the natural
resources departiment, consisting of several divisions,
one of which is the water resources division. Section
72-2-1 NMSA 1878 provides that the director of this
division is the "state engineer.”
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Park and recreation division. — The park and
recreation commission was abolished by Laws 1977,
ch. 254, § 4. Section 9-10-3 NMSA 1978 establishes
the natural resources department, consisting of sev-
eral divisions, including a state park and recreation
division. Section 16-2-3 NMSA 1978 provides that

references to the commission shall mean the state

park and recreation division.
Soil and water conservation commission. —

Laws 1977, ch. 254, § 58, amends 73-20-28 NMSA

1978 changing the name of the natural resource con-
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servation commission to the "soil and water conserva-

© tion commission”; said commission is headed by a

chairman (see 73-20-29 NMSA 1978).

Bureau of mines and mineral resources. — The
"New Mexico bureau of mines” refers to the bureau of
mines and mineral resources, established by 69-1-1
NMSA 1978 as a department of the New Mexico insti-
tute of mining and technology.

Law reviews. — For note, “"On Building Better
Laws for New Mexico’s Environment,” see 4 N.M. L.
Rev. 105 (1973).

- 74-6-3. Water quality control commission created.

A. There is created the “water quality control commission” consisting of:

(1) the director of the environment [environmental] improvement division of the
health and environment department or a member of his staff designated by him;

(2) the director of the New Mexico department of game and fish or a member of his
staff designated by him;

(3) the state engineer [director of the water resources division of the natural
resources department] or a member of his staff designated by him;

(4) the secretary [chairman] of the oil conservation commission or a member of his
staff designated by him;

(5) the director of state park and recreation commission [state park and recreation
division] or 2 member of his staff designated by him;

(6) the director of the New Mexico department of agriculture or a member of his staff
designated by him;

(7) the executive secretary of the state natural resource conservation commission
[chairman of the soil and water conservation commission] or a member of his staff desig-
nated by him;

(8) the director of the New Mexico bureau of mines [bureau of mines and mineral
resources at the New Mexico institute of mining and technology] or a member of his staff
designated by him; and

(9) a representative of the public to be appointed by the governor for a term of four
years and who shall be compensated from the budgeted funds of the health and environment
department in accordance with the provisions of the Per Diem and Mileage Act [10-8-1 to
10-8-8 NMSA 1978].

B. No member of the commission shall receive or shall have received, during the previous
two years, a significant portion of his income directly or indirectly from permit holders or
applicants for a permit and shall, upon the acceptance of his appointment and prior to the
performance of any of his duties, file a statement of disclosure with the secretary of state
disclosing any amount of money or other valuable consideration, and its source, the value
of which is in excess of ten percent of his gross personal income in each of the preceding two.
years, that he received directly or indirectly from permit holders or applicants for permits
required under the Water Quality Act [74-6-1 to 74-6-4, 74-6-6 to 74-6-13 NMSA 1978].

C. The commission shall elect a chairman and other necessary officers and shall keep a
record of its proceedings.

D. A majority of the commission constitutes a quorum for the transaction of business, but
no action of the commission is valid unless concurred in by five or more members present
at a meeting. )

E. The commission is the state water pollution control agency for this state for all
purposes of the Federal Water Pollution Control Act, the Water Quality Act of 1965 and the
Clean Waters {Water] Restoration Act of 1966, and may take all action necessary and
appropriate to secure to this state, its political subdivisions or interstate agencies the
benefits of these acts. A

F. The commission is administratively attached, as defined in the Executive
Reorganization Act (9-1-1 to 9-1-10 NMSA'1978], to the health and environment depart-
ment. ’
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History: 1953 Comp., §. 75.39-3, enacted by -

Laws 1967, ch. 190, § 3; 1970, ch. 64, § 2; 1971, ch.
277, § 50; 1973, ch. 326, § 2; 1877, ch. 253, § 74.

Cross-references. — As to exemption of water
quality control commission from authority of secre-
tary of health and environment, see 9-7-14 NMSA
1978. As to staff support from the environmental
improvement division, see 9-7-14 NMSA 1978.

Appropriations. — Laws 1978, ch. 137, § 1, appro-
priates $4,900,000 from the general fund to the water
guality control commission, or its successor agency, to
match funds available under the federal Water Pollu-
tion Control Act to construct sewage treatment
facilities in accordance with the Water Quality Act in
the sixty-seventh fiscal year and provides that no
expenditure is to be made until the expenditure is
matched by federal and other funds on the basis of 75%
federal funds, 12%:% state funds from this appropria-
tion and 12%% from the funds of the political subdi-
vision or state agency initiating the construction
project.

Laws 1978, ch. 137, § 2, makes the act effective
immediately. Approved March 6, 1978.

Laws 1979, ch. 246, § 1, appropriates $955,600 from
the general fund to the water quality control commis-
sion for expenditure in the sixty-seventh and
sixty-eighth fiscal years to match funds available
under the federa] Water Pollution Control Act for the
construction of sewage treatment facilities in accor-
dance with that act and provides that no expenditure
shall be made from the appropriation until the expen-
diture is matched by federal and other funds on the
basis of 75 percent federal funds, 12Y. percent state
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funds from the appropriation zaind 123 percent from
the funds of the political subdivision or state agency
initiating the const~vction project.

Laws 1979, ch. 246. § 2, makes the act effective
immediately. Approved April &, 1979,

Compiler’s notes. — The Federal Water Pollution
Control Act, the Water Quality Act of 1965 and the
Clean Water Restoration Act of 1966, were compiled
as 33 U.S.C. § 1151 et seq., but are now omitted as
superseded by 33 U.S.C. 1251 et seq.

Environmental improvement division. — The
reference to the "environment improvement division”
of the health and environment department in Subsec-
tion A(1) is incorrect, as the coirrect title is the “envi-
ronmenta] improvement division.” See 9-7-4 NMSA
1978.

Meaning of '‘state engineer”. — See 74-6-2
NMSA 1978 and notes thereto.

0Oil and conservation commaission. — The oil and
conservation comnmission, referred to in Subsection
Af(4), is headed by a chairman. Size 70-2-4 NMSA 1978.

Park and recreation division. — See 74-6-2
NMSA 1978 and notes thereto.

Soil and water conservation commission. — See
74-6-2 NMSA 1978 and notes thereto.

Bureau of mines and mineral resources. — See
74-6-2 NMSA 1978 and notes thereto.

Law reviews. — For comment, “"Control of Indus-
trial Water Poliution in New Mexico,” see 9 Nat.
Resources J. 652 (1969).

For note, "On Building Better Laws for New
Mexico’s Environment,” see 4 N.M. L. Rev. 105 (1973).

74-6-4. Duties and powers of commission.

The commission:

A. may accept and supervise the administration of loans and grants from the federal
government and from other sources, public or private, which loans and grants shall not be
expended for other than the purposes for which provided;

B. shall adopt a comprehensive water quality program and develop a continuing

planning process;

C. shall adopt water quality standards as a guide to water pollution control;

D. shall adopt, promulgate and publish regulations to prevent or abate water pollu-
tion in the state or in any specific geographic area or watershed of the state or in any part
thereof, or for any class of waters. Regulations shall not specify the method to be used to
prevent or abate water pollution, but may specify a standard of performance for new sources
which reflects the greatest degree of effluent reduction which the commission determines
to be achievable through application of the best available demonstrated control technology,
processes, operating methods, or other alternatives, including, where practicable, a stan-
dard permitting no discharge of pollutants. In making its regulations, the commission shall
give weight it deems appropriate to all facts and circumstances, including but not limited
to:

(1) character and degree of injury to or interference with health, welfare and
property;

(2) the public interest, including social and economical value of the sources of
water contaminants;

(3) technical practicability and economic reasonableness of reducing or
eliminating water contaminants from the sources involved and previous experience with
equipment and methods available to control the water contaminants involved;

(4) successive uses, including but not limited to, domestic, commercial, indus-
trial, pastoral, agricultural, wildlife and recreational uses;
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(5) feasibility-of a user or a subsequent user treating the water before a subse-
quent use; and
(6) property rights and accustomed uses;

E. shall assign responsibility for administering its regulations to constitutent
agencies so as to assure adequate coverage and prevent duplication of effort. To this end, the
commission may make suck classification of waters and sources of water contaminants as
will facilitate the assignmen: of administrative responsibilities to constituent agencies. The
commission shall also hear and decide disputes between constituent agencies as to jurisdic-
tion concerning any matters within the purpose of the Water Quality Act [74-6-1 to 74-6-4,
74-6-6 to 74-6-13 NMSA 1978]. In assigning responsibilities to constituent agencies, the
commission shall give priority to the primary interests of the constituent agencies. The
environmental improvement agency [envircnmental improvement division of the health
and environment department] shall provide testing and other technical services;

F. may enter into or authorize constituent agencies to enter into agreements with the
federal government or other state governments for purposes consistent with the Water
Quality Act, and receive and allocate to constituient agencies funds made available to the
commission;

G. may grant an individual variance from any regulation of the commission,
whenever it is found that compliance with the regulation will impose an unreasonable
burden upon any lawful business, occupation or activity. The commission may grant a
variance conditioned upon a person effecting a particular abatement of water pollution
within a reaonable {reasonable] period of time. Any variance shall be granted for the period
of time specified by the commission. The commiszion shall adopt regulations specifying the.
procedure under which variances may be sought, which regulations shall provide for the
holding of a public hearing before any variance may be granted;

H. may adopt regulations to require the filing with it or a constituent agency, of
proposed plans and specifications for the construction and operation of new sewer systems,
treatment works or sewerage systems or extensions, modifications of or additions to new or
existing sewer systems, treatment works or sewzrage systems. Filing with or approval by
the federal housing administration of plans for azn extension to an egisting, or construction
of a new, sewerage system intended to serve 2 subdivision substantially residential in
nature shall be deemed compliance with all provisions of this subsection;

I. may adopt regulations requiring notice to it or a constituent agency of intent to
introduce or allow the introduction of water contaminants into waters of the state;

J. may adopt regulations establishing pretreatment standards that prohibit or
control the introduction into publicly owned sewerage systems of water contaminants which
are not susceptible to treatment by the treatmen: works or which would interfere with the
operation of the treatment works; and

K. shall not require a permit respecting the use of water in irrigated agriculture,
except in the case of the employment of a specific practice in connection with such irrigation
that documentation or actual case history has shown to be hazardous to public health.

History: 19533 Comp., § 75-39-4, enacted by
Laws 1967, ch. 190, § 4; 1970, ch. 64, § 3; 1971, ch.
277, § 51; 1973, ch. 326, § 3; 1981, ch. 347, § 1.

Cross-references. — For certification of utility
operators, see 61-30-1 NMSA 1978.

The 1981 amendment deleted "and" at the end of
Subsection I, added “and™ at the end of Subsection J
and added Subsection K.

Effective dates. — Laws 1981, ch. 347, contains no
effective date provision but was enacted at the session
which adjourned on March 21, 1981. See N.M. Const.,
art. IV, § 23. '

Environmental improvement division. — The
environmental improvement agency was abolished by
Laws 1977, ch. 253, § 5. Section 9-7-4 NMSA 1978
creates the health and environment department,
consisting of several divisions, including an envi-

rcnmental improvement division, and Laws 1977, ch.
2533. § 14 provides that all references to the agency
stall mean the division.

No requirement that commission consider com-
plete environmental impact. — There is no specific
recuirement in the comnmission’s mandate that it con-
sicer to the fullest extent possible the environmental
ccasequences of its action. The commission could in all
good faith adopt a regulation governing the effiuent
guality of sewage so restrictive that municipalities
weuld turn to methods other than those currently used
to dispose of it which would have adverse envi-
ronmental consequences far more serious than some
pailution of the waters of the state. City of Roswell v.
New Mexico Water Quality Control Comm’n, 84 N.M.
561. 505 P.2d 1237 (Ct. App. 1972), cert. denied, 84
N2M. 560, 505 P.2d 1236 (1973) (decided under former
law),
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Law reviews. — For comment, "Control of Indus- For note, "New Mexico Water Pollution Regulations
trial Water Pollution in- New Mexico,” see 9 Nat. and Standards IJpheld,” see 13 Nat. Resources J. 693
Resources J. 653 (1969). (19791,

For note, “Ground and Surface Water in New Am. Jur. 2d, A.L.R. and C.J.S. references. — 61
Mexico: Are They Protected Against Uranium Mining Am. Jur. 2d Pollution Control §§ 69 to 71.
and Milling?" see 18 Nat. Resources J. 941 (1978). . 39A C..S. Health and Environment §§ 133 to 136

74-6-5. Permits; appeals; penalty.

A. By regulation the commission may require persons to obtain from a constituent agency
designated by the commission a permit for the discharge of any water contaminant either
directiy or indirectly into water.

B. Prior to the issuance of a permit, the constituent agency may require the submission
of plans, specifications and other relevant information which it deems necessary.

C. The commission shall by regulation set the dates upon which applications for permits
must be filed and designate the time periods within which the constituent agency must,
after the filing of an application for a permit, either grant the permit, grant the permit
subject to conditions or deny the permit.

D. The constituent agency may deny any application for a permit ift

(1) it appears that the effluent would not meet applicable state or federal effluent
regulations or limitations;.

(2) any provision of the Water Quality Act [74-6-1 to 74-6-4, 74-6-6 to 74-6-13 NMSA
1978] would be violated; or

(3) it appears that the effluent would cause any state or federal stream standard to
be exceeded.
- E. The commission shall by regulation develop procedures which will ensure that the

public, affected governmental agencies and any other state whose waterr may be affected,

shall receive notice of each application for issuance or modification of a permit. No ruling
shall be made on any application for a permit without opportunity for a public hearing at
which all interested persons shall be given a reasonable chance to subrait data, views or
arguments orally or in writing and to examine witnesses testifying at the hearing.

F. Permits shall be issued for fixed terms not to exceed five years.

G. By regulation the commission may impose reasonable conditions upon permits
requiring permittees to:

(1) install, use and maintain effluent monitoring devices;

(2) sample effluents in accordance with methods a.nd at locations and intervals as
may be prescribed by the commission;

(3) establish and maintain records of the nature and amounts of effluents and the
performance of effluent control devices;

(4) provide any other infsrmation relating to the dischiarge of water contaminants;
and ..

(5) notify a constituent agency of the introduction of new water contaminants from
a new source and of a substantial change in volume or character of water contaminants
being introduced from sources in existence at the time of the issuance of the permit.

H. The commission may provide by regulation a schedule of application fees for permits
not exceeding the estimated cost of investigation and issuance of permits. Fees are to be paid
at the time the application for the permit is filed. Fees collected pursuant to this section shall
be deposited in the general fund.

I. The issuance of a permit does not relieve any person from the responsibility of com-
plying with the provisions of the Water Quality Act and any applicable regulations of the
commission.

J. A permit may be terminated or modified by the constituent agency which issued it
previous to its date of expiration for any of the following causes:

(1) violation of any condition of the permit;
(2) obtaining the permit by misrepresentation or failure to disclose fully all relevant
facts; -
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(3) violation of any provisions of the Water Quality Act;

(4) violation of any applicable state or federal effluent regulations; or

(5) change in any condition that requires either a temporary or permanent reduction
or elimination of the permitted discharge.

K. Permits issued, denied, modified or terminated under this section shall not be deemed
a major state action significantly affecting the quality of the human environment within the
meaning of Section 12-20-6(C) NMSA 1953.

L. If the constituent agency denies, terminates or modifies a permit, or grants a permit
subject to condition, the constituent agency must notify the applicant or permittee by
certified mail of the action taken and the reasons therefor. If the applicant or permittee is
dissatisfled with the action taken by the constituent agency, he may file a petition for
hearing before the commission. The petition must be made in writing to the director of the
constituent agency within thirty days after notice of the constituent agency’s action has
been received by the applicant or permittee. Unless a timely request for hearing is made,
the decision of the constituent agency shall be final.

M. If a timely petition for hearing is made, the commission shall hold a hearing within
thirty days after receipt of the petition. The constituent agency shall notify the petitioner
by certified mail of the date, time and place of the hearing. Provided, that if the commission
upon receipt of the petition deems the basis for the petition for hearing by the commission
is affected with substantial public interest, it shall ensure that the public shall receive
notice of the date, time and place of the hearing and shall be given a reasonable chance to
submit data, views or arguments orally or in writing and to examine witnesses testifying
-at the hearing. Any public member submitting data, views or-arguments orally or in writing
shall be subject to examination at the hearing. In the hearing, the burden of proof shall be
upon the petitioner. The commission may designate a hearing officer to take evidence in the
hearing. Based upon the evidence presented at the hearing, the commission shall sustain,
modify or reverse the action of the constituent agency.

N. If the petitioner requests, the hearing shall be recorded at the cost of the petltmner
Unless the petitioner requests that the hearing be recorded, the decision of the commission
shall be final.

O. A petitioner may appeal the decision of the commission by filing with the court of
-appeals a notice of appeal within thirty days after the date the decision is made. The appeal
must be on the record made at the hearing. The petitioner shall certify in his notice of appeal
that arrangements have been made with the commission for preparation of a sufficient
number of transcripts of the record of the hearing on which the appeal depends to support
his appeal to the court, at the expense of the r-ztitioner, including two copies which he shall
furnish to the commission. A

P. A person who violates any provision of this section is guilty of a misdemeanor and shall
be punished by a fine of not less than three hundred dollars (5300} nor more than'ten
thousand dollars ($10,000) per day, or by imprisonment for not more than-one year, or both.

Q. In addition to the remedy provided above, the trial court may impose a civil penalty
for a violation of any provision of this section not exceeding five thousand dollars ($5,000)
per day.

History: 1953 Comp., § 75-39-4.1, enacted by result in a violation of the standards and regulations;

Laws 1973, ch. 326, § 4. - these requirements are well within the statutory

Compiler’s notes. — Sections 12-20-1 to 12-20-8, mandate. Bokum Resources Corp. v. New Mexico
1953 Comp., relating to environmental quality Water Quality Control Comm'n, 93 N.M. 546, 603
control, were repealed by Laws 1974, ch. 46, § 1. P.2d 285 (1979).

Commission’s requirement of information to In determining whether administrative inter-
prevent water pollution within statutory pretation is “clearly incorrect,” the authority
mandate. — Where the objective of the Water Quality granted to an administrative agency should be
Act is to abate and.prevent water pollution, it is not " construed so as to permit the fullest accomplishment
“clearly incorrect” for the commission to require a dis- of the legislative intent or policy. Bokum Resources
charger of toxic pollutants to provide a site and ‘Corp. v. New Mexico Water Quality Control Comm'n,
method for flow measurement and to provide any 93 N.M. 546, 603 P.2d 285 (1979).
pertinent information relating to the discharge of . Law reviews. — For note, "New Mexico Water Pol-
water contaminants in order to demonstrate to the lution Regulations and Standards Upheld,” see 19
-commission that the plans of the discharger will not Nat. Resources J. 693 (1979).
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Am. Jur. 2d, A.L.R. and C.J.S. references. — 61 for violation of environmental pollution statute, 81
Am. Jur. 2d Pollution Control $§ 69 to 73. A.L.R.3d 1238.

Validity of state statutory provision permitting 39A C.J.S. Health and Environment M 134 145,
administrative agency to impose monetary penalties 154.

74-6-6. Adoption of regulations; notice and hearing.

No regulation or water quality standard or amendment or repeal thereof shall be adopted
until after a public hearing within the area of the state concerned; provided that the
commission may adopt water quality standards on the basis of the record of hearings held
by the New Mexico department of public health [health and environment department]} prior
to the effective date of the Water Quality Act if those hearings were held in general
conformance with the provisions of this section. Hearings on regulations of statewide appli-
cation shall be held at Santa Fe. Notice of the hearing shall be given at least thirty days
prior to the hearing date and shall state the subject, the time and the place of the hearing
and the manner in which interested persons may present their views. The notice shall also
state where interested persons may secure copies of any proposed regulation or water
" quality standard. The notice shall be published in a newspaper of general circulation in the
area affected. Reasonable effort shall be made to give notice to all persons who have made
a written request to the commission for advance notice of its hearings. At the hearing, the
commission shall allow all interested persons reasonable opportunity to submit data, views
or arguments orally or in writing and to examine witnesses testifying at the hearing. The
commission may designate a hearing officer to take evidence in the hearing. Any person
heard or represented at the hearing shall be given written notice of the action of the
commission. No regulation or water quality standard or amendment or repeal thereof
adopted by the commission shall become effective until thirty days after its filing with the
supreme court law librarian.

History: 1953 Comp., § 75-39-5, enacted by social services department. Laws 1977, ch. 253, § 5,
Laws 1967, ch. 190, § 5. abolished the latter department. Laws 1977, ch. 253,

Cross-references. — As to filing with the supreme §. 4 establishes the health and environment
court law librarian, see 14-4-9 NMSA 1978. depanment See 9-7-4 NMSA 1878.

Effective dates. — Laws 1967, ch. 190, § 14, Law reviews. — For comment, "Control of Indus-
makes the act effective immediately. Approved March trial Water Pollution in New Mexico.” see 9 Nat.
29, 1967. Resources J. 653 (1969).

Health and environment department. — Laws Am. Jur. 2d, A.L.R. and C.J.S. references. — 61
1937, ch. 39, § 2, creating the state department of Am. Jur. 2d Pollution Control &% 117, 118.
public health, was repealed by Laws 1968, ch. 37, § 3, 39A C.J.S. Health and Environrnent §§ 138, 142.

that department being replaced by the health and

74-6-7. Validity of regulation; judicial review.

A. Any person who is or may be affectegd by a regulation adopted by the commission may
appeal to the court of appeal [appeals] for further relief. All such appeals shall be upon the
record made at the hearing, and shall be taken to the court of appeals within thirty days
after filing of the regulation under the State Rules Act [14-3-24, 14-3-25, 14-4-1 to 14-4-9

'NMSA 1978].

B. The procedure for perfecting an appeal to the court of appeals under this section
consists of the timely filing of a notice of appeal with a copy attached of the regulation from
which the appeal is taken. The appellant shall certify in his notice of appeal that arrange-
ments have been made with the commission for preparation of a sufficient number of
transcripts of the record of the hearing on which the appeal depends to support his appeal

to the court, at the expense of the appellant, including three copies which he shall furnish
to the commission.

C.. Upon appeal, the court of appeals shall set aside the regulation only if found to be:
(1) arbitrary, capricious or an abuse of discretion;
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(2) not sﬁpported by substantial evidence in the record or reasonably related to the
prevention or abatement of water pollution; or
(3) otherwise not in accordance with law.

History: 1953 Comp., § 75-39-6, enacted by For note, "New Mexico Water Pollution Regulations
Laws 1967, ch. 190, § 6; 1970, ch. 64, § 4. and Standards Upheld,” see 19 Nat. Resources J. 693
Standards adopted as rules, appealable. — (1979).
Since the standards for the evaluation of waste water Am. Jur. 2d, A.L.R. and C.J.S. references. — 61
to determine whether it is contaminated were adopted Am. Jur. 2d Pollution Control § 119.
as rules, they are appealable to the court of appeals. Validity and construction of anti-water pollution
Bokum Resources Corp. v. New Mexico Water Quality statutes and ordinances, 32 A.L.R.3d 215.
Control Comm'n, 93 N.M. 546, 603 P.2d 285 (1979). Pollution control: validity and construction of stat-
_ Standard is rule, if the proper procedure has been utes, ordinances or regulations controlling discharge
followed in promulgating it. Bokum Resources Corp. of industrial wastes into sewer system, 47 A.L.R.3d
v. New Mexico Water Quality Control Comm’n, 93 1224.
N.M. 546, 603 P.2d 285 (1979). 39A C.J.S. Health and Environment § 146.

Law reviews. — For comment, “Control of Indus-
trial Water Pollution in New Mexico,” see 9 Nat.
Resources J. 633 (1969).

74-6-8. Duties of constituent agencies.

Each constituent agency shall administer regulations adopted pursuant to the Water
Quality Act [74-6-1 to 74-6-4, 74-6-6 to 74-6-13 NMSA 1978], responsibility for the adminis-
tration of which has been assigned to it by the commission.

History: 1953 Comp., § 75-39-7, enacted by
Laws 1967, ch. 190, § 7.

74-6-9. Powers of constituent agencies.

Each constituent agency may:

A. receive and expend funds appropriated, donated or allocated to the constituent
agency for purposes consistent with the Water Quality Act [74-6-1 to 74-6-4, 74-6-6 to
74-6-13 NMSA 1978];

B. develop facts and make studies and investigations and require the production of
documents necessary to carry out the responsibilities assigned to the constituent agency.
The result of any investigation shall be reduced to writing and a copy thereof furnished to
the commiission and to the owner or occupant of the premises investigated;

C. recommend regulations for adoption by the commission;

D. report to the commission and to other constituent agencies water pollution condi-
tions that are believed to require action where the circumstances are such that the respon-
sibility appears to be outside the responsibility assigned to the agency making the report;

E. make every reasonable effort to obtain voluntary cooperation in the prevention or
abatement of water pollution; and

F. upon presentation of proper credentials, enter at reasonable times upon or through
any premises in which an effluent source is located or in which are located any records
required to be maintained by regulations of the commission; provided that entry into any
private residence without the permission of the owner shall be only by order of the district
court for the county in which the residence is located and that, in connection with any entry
provided for in this subsection, the constituent agency may:

(1) have access to any copy of the records;

(2) inspect any monitoring equipment or methods required to be installed by
regulations of the commission; and

(3) sample any effluents.

History: 1953 Comp., § 75-39-8, enacted by appropriates $33.000 for the training of utility
Laws 1967, ch. 190, § 8; 1973, ch. 326, § 5. operators of sewage treatment facilities.
Appropriations. — Laws 1976 (S.S.), ch. 56, § 3, Laws 1976 (S.8.), ch. 57, § 3, appropriates $25,000
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for the training of utility operators for water supply Law reviews. — For note, "On Building Better
facilities. ' Laws for New Mexico's Environmnent,” see 4 N.M. L.
Laws 1977, ch. 133, § 1, appropriates $60,000 for Rev. 105 (1973).

the training of utility operators for water and waste
water facilities.

74-6-10. Abatement of water pollution.

A. If, as a result of investigation, a constituent agency has good cause to believe that any
person is violating or threatens to violate any regulation of the commission for the
enforcement of which the agency is responsible, and, if the agency is unable within a
reasonable time to obtain voluntary compliance, the commission may initiate proceedings
in the district court of the county in which the violation occurs. The commission may seek
injunctive relief against any violation or threatened violation of regulations;, and such relief
shall be subject to the continuing jurisdiction and supervision of the district court and the
court’s powers of contempt. The attorney general shall represent the commission.

B. In addition to the remedies provided in this section, the district court may impose civil
penalties not exceeding one thousand dollars (81,000) for each violation of the Water Quality
Act [74-6-1 to 74-6-4, 74-6-6 to 74-6-13 NMSA 1978] or any regulation of the commission,
and may charge the person convicted of such violation with the reasonable cost of treating

-or cleaning up waters polluted. Each day during any portion of which a violation occurs
constitutes a separate violation.

C. Any party aggrieved by any final judgment of the district court under this section may
appeal to the court of appeals as in other civil actions.

D. As an additional means of enforcing the Water Quality Act or any regulation of the
commission, the commission may accept an assurance of discontinuance of any act or prac-
tice deemed in violation of the Water Quality Act or any regulation aclopted pursuant
thereto, from any person engaging in, or who has engaged in, such act or practice, signed
and acknowledged by the chairman of the commission and the party affected. Any such
assurance shall specify a time limit during which such discontinuance is to be accomplished.

History: 19533 Comp., § 75-39-9, enacted by
Laws 1967, ch. 190, § 9; 1970, ch. 64, § 5.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 61
Am. Jur. 2d Pollution Control §§ 154 to 15B.

Voluntary compliance no bar to assessment of
civil penalties and cleanup costs. — The voluntary
compliance provision of Subsection A of this section

.does not apply to the remedies provided in Subsection
B of this section. The absence of voluntary compliance
actions on the part of the state in a case does not
prevent the state from seeking civil penalties and
costs of cleanup under Subsection B. State ex rel. New

-Mexico Water Quality Control Comm™n v.
Molybdenum Corp. of America, 89 N.M. 552, 535 P.2d

375 (Ct. App.), cert. denied, 90 N.M. 8, 558 P.2d 620

(1976).

Law reviews. — For comment, "Control of Indus-
trial Water Pollution in New Mexico,” see 9 Nat.
Resources J. 653 (1969).

74-6-11. Emergency procedure.

Injunction against pollution of stream by private
persons or corporations, 46 A.L.R. 8.

Validity and construction of statutes, ordinances or
regulations controlling discharge of industrial wastes
into sewer system, 47 A.L.R.3d 1224.

Preliminary mendatory injunction to prevent,
correct or reduce effects of polluting practices, 49
ALR.3d 1239.

Right to maintain action to enjoin public nuisance
as affected by existence of pollution control agency, 60
A.L.R.3d 665.

Validity, under federal constitution, of state statute
or local ordinance regulating phosphate content of
detergents, 21 A.L.R. Fed. 365.

39A C.J.S. Health and Environment §§ 150 to 154.

Notwithstanding any other provision of the Water Quality Act [74-6-1 to 74-6-4, 74-6-6
to 74-6-13 NMSA 1978], if any person is causing or contributing to water pollution of such
characteristics and duration as to create an emergency which requires immediate action to
protect human health, the director of the environmental improvement agency [envi-
ronmental improvement division of the health and environment department] shall order the
person to immediately abate the water pollution creating the emergency condition. If the
effectiveness of the order is to continue beyond forty-eight hours, the director of the envi-
ronmental improvement agency [environmental improvement division of the health and
environment department] shall file an action in the district court, not later than forty-eight
hours after the date of the order, to enjoin operations of any person in violation of the order.
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History: 1953 Comp., § 75-39-10, enacted by trial Water Pollution in New Mexico,” see 9 Nat.
Laws 1967, ch. 190, § 10; 1970, ch. 64, § 6; 1971, ch. Resources J..653 (1969).
277, § 52. ) Am. Jur. 2d, A.L.R. and C.J.S. references. — 61
Environmental improvement division. — See Am. Jur. 2d Pollution Control § 124.

74-6-4 NMSA 1978 and notes thereto.

33A C.J.S. Health and Environment § 144.
Law reviews. — For comment, “Control of Indus-

74-6-12. Limitations.

A. The Water Quality Act [74-6-1 to 74-6-4, 74-6-6 to 74-6-13 NMSA 1978] does not grant
to the commission or to any other entity the power to take away or modify property rights
in water, nor is it the intention of the Water Quality Act to take away or modify such rights.

B. Effluent data obtained by the commission or a constituent agency shall be available
to the public. Other records, reports or information obtained by the commission or a constitu-
ent agency shall be available to the public, except upon a showing satisfactory to the
commission or a constituent agency that the records, reports or information or a particular
part thereof, if made public, would divulge methods or processes entitled to protection as
trade secrets.

C. The Water Quality Act does not authorize the commission to adopt any regulation with
respect to any condition or quality of water if the water pollution and its effects are confined
entirely within the boundaries of property within which the water pollution occurs when the
water does not combine with other waters.

D. The Water Quality Act does not grant to the commission any jurisdiction or authority
affecting the relation between employers and employees with respect to or arising out of any
condition of water quality.

E. The Water Quality Act does not supersede or limit the applicability of any law relating
to industrial health, safety or sanitation.

F. In the adoption of regulations and water quality standards and in any action for .
enforcement of the Water Quality Act and regulations adopted thereunder, reasonable
degradation of water quality resulting from beneficial use shall be allowed.

G. The Water Quality Act does not permit the adoption of regulations or other action by
the commission or other constituent agencies which would interfere with the exclusive
authority of the oil conservation ¢commission [0il conservation division of the energy and
minerals department] over all persons and things necessary to prevent water pollution as
a result of oil or gas operations through the exercise of the power granted to the oil conserva-
tion commission [oil conservation division of the energy and minerals department] under
Section 70-2-12 NMSA 1978, and other laws conferring power on the oil conservation
commission [oil conservation division of the energy and minerals department].

History: 1953 Comp., § 75-39-11, enacted by
Laws 1967, ch. 190, § 11; 1973, ch. 326, § 6.

0il conservation division. — Section 70-2-12
NMSA 1978, described in Subsection G 2s granting
powers to the oil conservation commission, was
amended by Laws 1977, ch. 255, § 47, so that it now
enumerates the powers of the oil conservation divi-

department established by Laws 1977, ch. 255, § 4.
See 9-5-4 NMSA 1978.

Law reviews. — For comment, “Control of Indus-
trial Water Pollution in New Mexico,” see 9 Nat.
Resources J. 653 (1969).

For note, "New Mexico Water Pollution Regulations
and Standards Upheld,” see 19 Nat. Resources J. 693

sion, one of the divisions of the energy and minerals (1979).

74-6-13. Construction.

The Water Quality Act [74-6-1 to 74-6-4, 74-6-6 to 74-6-13 NMSA 1978] provides addi-
tional and cumulative remedies to prevent, abate and control water pollution, and nothing
abridges or alters rights of action or remedies in equity under the common law or statutory
law, criminal or civil. No provision of the Water Quality Act or any act done by virtue
thereof estops the state or any political subdivision or person as owner of water rights or
otherwise, in the exercise of their rights in equity or under the common law or statutory law
to suppress nuisances or to abate pollution. .

56




74-6-13 WATER QUALITY . 74.6.13

History: 1953 Comp., § 75-39-12, enacted by
Laws 1967, ch. 190, § 12.

Emergency clauses. — Laws 1967, ch. 190, § 14,
makes the act effective immediately. Approved March
29, 1967. -

Severability clauses. — Laws 1967, ch. 190, § 13,
provides for the severability of the act if any part or
application thereof is held invalid.

Court retains jurisdiction of case seeking tort
and contract damages. — The trial court correctly
retains jurisdiction of a case seeking tort and contract
damages against a utility for its failure to supply
water meeting certain minimal standards of quality
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since the. government agencies involved have no
expertise :n considering tort and contractual claims
and are without power to grant the relief that the
plaintiffs have asked, and this section evidences the
legislative intent that common-law remedies against
water pollution be preserved. O’'Hare v. Valley Util.,
Inc., 89 N.M. 105, 547 P.2d 1147 (Ct. App.), modified,
89 N.M. 262, 550 P.2d 274 (1976).

Law reviews. — FFor comment, “Control of Indus-
trial Water Pollution in New Mexico,” see 9 Nat.
Resources J. 653 (1969).
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hyg of any well or wells in 2 manner that would reduce or tend to reduce the to

f geothermal resources ultimately recovered from any geothermal reservoir;
B. "surface waste” as those words are generally understood in the geothermal
business, and in any event to embrace the unnecessary or excessive surface loss or
destruction without beneficial use, however caused, of geotherinal resources of any type or
in any form, or any product thereof, and including the loss or destruction of geothermal
resources resulting from leakage, evaporation or seepage, especially incident to or resulting
from the manner of spacing, equipping, operating or producing of any well or wells, or
incident to or resulting from the inefficient transportation, use or storage of geothermal
resources;

C. the production from any well or wells in this state of geothermal resources in
excess of the reasonable market demand therefor, in excess of the capacity of the geotherinal
transportation facility connected thereto to efficiently receive and transport such
geothermal resources, or in excess of the capacity of a geothermal utilization facility to
efficiently receive and utilize such geothermal resources; ) .

D. the nonratable purchase or r:::m of geothermal resources within
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reservoir in this state, Such nenratzehle
or improper dissipation of reservoir energy and results in waste, as defined in Subsection
A of this scction, and is in violation of Section 14 {71-5-14 NMSA 1978] of the Geothermal
Resources Conservation Act; and

E. drilling or producing operations for geothermal resources within any area
containing commercial deposits of potesh where such operations would have the effect
unduly to reduce ihe loiai quantity of such commercial deposits of potash which may
reasonably be reccvered in commercial quantities or where such operations would interfere
unduly with the orderly development of such potash deposits.

History: 1953 Comp., 8 65-11-5, enacted by Laws
1975, ch. 272, 8 5. o

71-.5-6. Commission’s and division’s powers and duties.

A. Ir addition to its other powers and duties, the division shall have, and is hereby m-.e.ml. :
jurisdiction over all matters relating to the conservation of geothermal resources and the

prevention of waste of potash as n result of geothermal operations in this state. It shall have
jurisdiction, authority and control of and over all persons, matters or things necessary or

proper o enforce effectively the provisions of the Geothermal Resources Conservation Act-

or any other law of this state relating to the conscrvation of geothermal resources and the
prevention of waste of potash as a result of geothermal operations. Provided, however,
nothing in this section shall be construed to supérsede the authority which any state
department or agericy has with respect to the management, protection and utilization of
the stale lands or resources under its jurisdiction.

B. The commission shall have concurrent jurisdiction and authority with the division to
the oxtent necessary for the comrmission to perform its duties as required by the Geothermal
Resources Conservation Act. In addition, any hearing on any matter may be held before
the commission if the division director, in his discretion, determines that the commission
shal!l hear the matter.

Geotherma! Resources Conservation Act. — See

Hirtory: 1933 Comp., § 65-11-6, enacted by Lawa
71-5-1 NMSA 1978 and notes thereto.

1975,ch. 272,08 6;1937,ch. 255,68 75;1979,¢ch. 176,8 2.
The 1979 amendinent added the second sentence in
Suhsectica B.

71-5-1. Power of commission and division to prevent waste and protect
correlative rights,

The commission and division are hereby empowered, and it is their duty, to prevent the
waste prohibited by the Geothermal Resources Conservation Act [71-5-1 to 71-5-24 NMSA

1978} and to protect correlative rights, as in that act provided. To that ¢ he commission
and division may make and enforce rules, regulations and orders relatifig Lo geothermal
resources, and to do whatever may be reasonably necessary to carry out the purposes of tkat
act whether or not indicated or specified in any section thereof.

Am. Jur. 24 and CJ.S. references. — 2 Am. Jur. 24
Administrative Law §§ 277 to 287.

73 C.J.S. Public Administrative Bodies and Proce-
dure §§ 92 to 11J.

History: 1953 Comp., § 65-11.7, enacted by Laws
1975, ch. 272, § 7; 1977, ch. 255, § 76.

The 1977 amendment inscrted “and division”
following “commission™ in the catchline and in the
section and substituted “their" for “its” preceding
“duty” near the beginning of the section.

71-5-8. Enumeration of powers,

Included in the power given to the division is the authority to collect data; to make
investigations and inspections; to examine properties, leases, papers, books and records; to
examine, check, test and gauge geothermal resources wells and geothermal resources
transportation, storage and utilization facilities; to limit and allocate production of
geothermal resources as provided in the Geothermal Resources Conservation Act [71-5-1 to
71-5-24 NMSA 1978}, and to require certificates of clearance for the production or
transportation of geothermal resources.

Apart from any authority, express or implied, elsewhere given to or existing in the
division c.< virtue of the Geothermal Resources Conservation >n~ or the statutes of this state,

ore far tha [ T T 2 a-
agulations and crders for th d with respect to

the division mav makae rulee

1510 May makxe ruies,

the subject matier stated herein, viz.:

A. to require noncommercial or abandoned wells to be plugged in such a way as to -

confine all fluids in the strata in which they are found, and to prevent them from escaping
into other strata; the division may require a bond of not to exceed ten thousand dollars
($10,000) conditioned for the performance of such regulations;

. B. to prevent geothermial resources, water or other fluids from escaping from the
strata in which they are found into other strata;

C. to require reports showing locations of all geothermal resources wells, and to
require the filing of logs and drilling records or reports and production reports;

D. to prevent the premature cooling of any geothermal stratum or strata by water
encroachment, or otherwise, which reduces or tends to reduce the total ultimate. nmnc«md‘
of geothermal resources from any nro::w::m_ reservoir;

E. to prevent “"blowouts” and “caving” in the sense that suck terms are generally
understood in the geothermal drilling business;

F. to require wells to be drilled, operated and _un&:nmm in such a manner as to
prevent injury to ncighboring leases or properties and to afford reasonable protection to
human Jife and health and to the environment;

G. to identify the ownership of geothermal producing leases, properties, plants,
structures, and transportation and utilization facilities;

H. to require the operation of wells efficiently;

L. to fix the spacing of wells;

" J. to classify and from time to time as is necessary nmn_wmm.@ geothermal reservoirs
and low-temperature thermal reservoirs;

K. todefineand from time to time as is necessary redefine the horizontal and vertical
limits of geothermal reservoirs and low-temperature thermal reservoirs;

L. to permit and regulate the injection of fluids into geothermal reservoirs and low-
temperature thermal reservoirs;

M. to regulate the disposition of geothermal resources or the residue thereof, and to
direct the surface or subsurface disposal of such in'a manner that will afford reasonable
protection against contamination of all fresh waters and waters of present or probable
future value for domestic, commercial, agricultural or stock purposes, and will a{ford
reasonable protection to human life and health and to the environment; and
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well iZn”.EE be received by the owner, or owners, for whose benefit the well was mwm:&m

oroperated, after payment of royalty as provided in the lease, if any, applicable to each tract
or interest, and obligations payable out of production, until the owner or owners drilling
or operating the well or both have been paid the amount due under the terms of the pooling
order or order settling such dispute. No part of the production or proceeds accruing to any
owner or owners of a separate interest in such unit shall be applied toward the payment
of any cost properly chargeable to any other interest in said unit.

Ifthe interest of any owner or owners of any unleased mineral interest is voo_ma by virtue
of the Geothermal Resources Conservation Act[71-5-1 to 71-5-24 NMSA 1978), seven-eighths
of such interest shall be considered as a working interest and one-eighth shall be considered
a royalty interest, and he shall in all events be paid one-eighth of all production from the
unit and creditable to his interest.

D. Whenever it appears that the owners in any geothermal reservoir rm<m agreed upon
8 plan for the spacing of wells, or upon a plan or method of distribution of production from
the reservoir, or upon any other plan for the development or operation of such Emmlo:..
which nlan inthe judgment of the division, has the effect of preventing wusie as Eo:_c:wn
by the Omo::.u::m_ Resources Conservation Act and is fair to the royalty owners in such
reservoir, then such plan shall be adopted by the division with respect to the reservoir;
however, the division, upon hearing and after notice, may subsequently modify any such

plan to the extent necessary to prevent iwwg as vnor&:oa by the Geothermal Resources'

Oo:mmlm:o: Act. - ..

History: 1953 Comp., § 65-11-11, enacted by Laws
1975, ch. 272, § 11; 1977, ch. 255, § 80.

The 1977 amendment substituted “division” for
“commission” throughout the section.

Am Jur, 2d, A.LLR, and CJ.S. references. — 2 Am.
Jur. 2d Admininstrative Law §§ 397 to 426; 38 Am.
Jur. 24 Gus and Oil §§ 164 w0 172

Compulsory pooling or unitization statute or ordi-
nance requiring owners or lessees of 0il and gas lands
to develop their holdings as a single drilling unit and
the like, 37 A L.R.2d 434.

58 C.J.S. Mines and Minerals §§ 213, 230, 73 C.J.S.
Public Administrative Bodies and Procedure §§ 114,
115, 130 to 138.

71-5-12. Court may authorize pooling or unitization by fiduciaries.

A. When an existing geothermal resources lease upon property owned by a decedent at
the time of his death, by a minor or by an incompetent, does not authorize pooling or
unitization thereof with other lands in the vicinity, the district court for the county in which
any portion of the lands subject to said lease is situated can authorize the executor or
administrator of the estate of the decedent, or the guardian of the minor or incompetent,
to execute appropriate instruments authorizing or effectuating such pooling or unitization,
or both, if the court finds it to be in the interest of the owners of such property.

B. An executor, administrator or guardian desiring authorization to execute such
instruments shall file a verified petition in the appropriate district court setting forth a
description of the lease, the lands subject thereto and the reason that the proposed action

is in the interest of the owners of the afTected real estate. A copy of the instrument by which-

such pooling or unitization is proposed to be authorized or efiectuated shall be attached to
the petjtion. . .

C. No notice of the hearing upon the petition shall be required; Eo&mam however, that
the court in its discretion may require such notice as it may m:mnp to be given to affected
parties.

D. Upon entry of an order of the court m:?olnm:m execution of the proposed instrument
in the form attached to the petition, or with such modification as the court may direct, and
execution thereof by the executor, administrator or guardian, the interest in the property
owned by the decedent at the time of death, or by the ward, shall be subject in all respects
to the terms of said instrument and the executor, administrator or guardian, without
further order of the court, shall be authorized to execute division orders, transfer orders,
correction instruments, receipts and other instruments made nacessary or desirable by the
pooling or unitization so effected.

38 CJ.8. Mines and Z_aw-d_-mu.
38 Am. Jur. ) .

History: 1953 Comp., § am 11-12, enacted by Laws
1975, ch. 272, 6 12,

Am. Jur, 2d and CJ.S, references. —
2d Gas and Oil §§ 164 to 167, 172.

71-5-13. Spacing unit with divided mineral ownership.

A. Whenever the operator of any geothermal resources well shall dedicate lands
comprising a standard spacing unit to a geothermal resources well, it shall be the obligation
of the operator, if two or more separately owned tracts of land are embraced within the
spacing unit, or where there are owners or royalty interests or undivided interests in the
geothermal resources which are separately owned or any combination thereof, embraced
within such spacing unit, to oblain voluntary agreements pooling said lands or interests
or an order of the division pooling said lands, which agreement or order shall be efTective
from the first production. Any division order thet increases the size of a standard spacing
unit for a geothermal reservoir, or extends the boundaries of such a reservoir, shall require
dedication of ooreage 4o existing wells in the reservoir in accordance with the acreage
dedication requirements for said reservoir, and all interests in the spacing units that are
dedicated to the w:.mooma wells shall share in production from the effective date of the said
order.

B. Any operator failing to obtain voluntary pooling agreements, or failing to apply for
an order of the division pooling the lands dedicated to the spacing unit as required by this
section, shall nevertheless be liable to account to and pay each owner of geothermal
interests, including owners of overriding royalty interests and other payments out of
production, eitiier the amount to which each interest would be entitled if pooling had
occurred or the amount to which each interest is entitled in the absence of pooling,
whichever- is greater,

C. Nonstundard spacing units may be established by the division and all geothermal
interests in any such nonstandard unit shall share in production from n:mn unit from the

date of the order establishing the said nonstandard unit.

History: 1953 Comp., 8 65-11-13, enacted by Laws
1975, ch. 272, 8 13; 1977, ch, 235, § 81,

The 1977 smendment substituted “division” for
“commission” throughout the section.

Any, Jur. 2d, A LR, 8nd CI3.S. references, — 38 Am,

Compulsory pooling or unitization statute or ordi.
nance requiring owners or lessces of oil and gas lands
to develop their holdings as a single drilling unit and
the like, 37 AL.R.2d 434.

58 C.J.5. Mines and Minerals §§ 219, 230.
Jur. 2d Gus and Oil §§ 159, 164, 165, 172. -

*71-5-14. Common purichasers; discrimination in purchasing prohibited.

Any person now or hereafter engaged in the taking or purchasing of geothermal resources
from one or more producers within a mmaw_m geothermal reservoir shall be a common
purchaser within that geothermal reservoir, and shall purchase geothermal resources of
like quality, quantity and pressure lawfully produced from that geothermal reservoir and’
tendered to such common purchaser at a reasonable point. Such purchase shall be made
without unreasonable discrimination in favor of one producer against another in the price
paid, quantities taken, the bases of measurement or the facilities offered.

In the event such purchaser is also a producer, he is prohibited to the same extent from
discriminating in favor of himself with respect to geothermal resources wells in which he
has an interest, direct or indirect, as against other geothermal resources wells in the same
geothermal reservoir.

For the purposes of the Geothermal Resources Conservation Act [71-5-1 to 71-5-24 NMSA
1978), reasonable differences in prices paid or facilities afforded, or both, shall not constitute
unreasonable discrimination if such differences bear a fair relationship to difference in
quality, quantity or pressure of the geothermal resources available or to the relative lengths

~of time during which such geothermal resources will be available to the purchaser.

Any common purchaser taking geothermal resources produced from wells within
geothermal recervoir shall take ratably under such rules, regulations and orders,
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be affectec il be gituated. The notice shall issue in the name of “the state of New Mexico"
end shall med by the director of the division, and the seal of the commission shall be
impressed eon, and it shall specify the number and style of the case, and the time and

place of hearing, shall briefly state the genernl nature of the order or regulation
contemplated by the division on its own motion or sought in a proceeding brought before
the commission or division, the name of the petitioner or applicant and, unless the order,
rule or regulation is intended to apply to and affect the entire state, it shall specify or
generally describe the common source or sources of supply that may be affected by such
ordcr, rule or regulation. Personal service thereof may be made by any agent of the division
or by any person over the sge of eighteen years in the same manner as is provided by law
for the service of summons in civil actions in the district courts of this state. Such service
shall be complete at the time of such personal service or on the date of such publication,
as the case may be. Proof of scrvice shall be the affidavit of the person making personal
service or of the publisher of the newspaper in which publication is had, as the case may
be. All rules, reguletions and orders made by the commission or division shall be entered
in full by the director thereof in a book to be kept for such purpose by the division, which
"shall be a public record and open to inspection at all times during reasonable office hours.
A copy of any rule, regulaiion or order, certified by the director of the division under the
seal of the commission, shall be received in evidence in all courts of the state with the same
eflect as the original.

History: 1978 Comp., § 71.5-17.1, enacted by Laws
1979, ch. 326, 8 1.

Geothermo! Resaurces Conservation Acl, — Ses
71-5-1 NMSA 1978 and notes thereto.

ﬁ-m.v:..m. Subpoena power; immunity of natural persons required to

testify.

The commission or any member thereof, or the director of the division or his authorized
representntive, may suhpoena witnesses, require their attendance and giving of testimony
before it and require the production of books, papers and records in any procecding before
the commission or the division. No person shall be excused from attending and testifying
or from producing books, papers and records before the commission or the division, or from
complying with a subpoena, in any hearing, investigation or proceeding held by or before
the commission or division or in any cause or proceeding in any court by or against the
commission or division, relative to matters within the jurisdiction of the commission or
division, on the ground or for the rcason that the testimony or evidence, documentary or
otherwise, required of him may tend to incriminate him or subject him to a penalty or
forfeiture; provided that nothing herein contained shall be ¢onstrued as requiring any
person to produce any books, papers or records, or to testify in response to any inquiry, not
pertinent to some question lawfully before the commission or division or court for
determination. No natural person shall be subjected to criminal prosecution or to any

penalty or forfeiture for nny transaction, matter or thing concerning which he may be
required to testify or produce evidence, documentary or otherwise, before the commission
or division, or in compliance with a subpoena or in any cause or proceeding; provided, that

no person testifying ‘'shall be exempted from prosecution and punishment for perjury
committed in so testifying.

History: 1978 Comp., § 71.5-17.2, enacted by Laws
1979.-¢h. 326, 8 2. o

71-5-17.3. Failure or refusal to comply with subpoena; refusal to testify;
contempt. v
In case of failure or refusal on the part of any person to coraply with any subpoena issued

by the commission or any member thereof, or the director of the division or his authorized
‘representative, or on the refusal of any witness to testify or answer as {0 any matters

L o

regarding which he may be lawfully interrogated, any district court, on s”v..&»moa of
the coramission or division, may issue an order and compel the person to comply with the
subpoena and to attend before the commission or division and produce such documents and”
give his testimony upon such matters as may be lawfully required.

History: 1978 Comp., § 71-5-11.3, enacted by Laws
1979, ch. 326, 8 3.

71-5-17.4. Perjury; punishmaent.

IC any person of whom an oath shall be required under the provisions of the Geothermal
Resources Conservation Act, or by any rule, regulation or order of the commission or
division, shall willfully swear falsely in regard to nny matter or thing respecting which such
oath is required, or shall willfully make any false report or aflidavit required or authorized
by the provisions of the Geothermal Resources Conservation Act or by any rule, regulation
or order of the commission or division, such person shall be guilty of a felony and, upon
conviction, shall be imprisoned for not more than five years nor less than six monthe

History: 1978 Comp., § 71-5-17.4, enacted by Laws
1979, ¢h. 325, 8 4.

Geothermal Resaurces Conservation Act. — Sea
7151 NMSA 1978 and notes thereto.

71-5-17.5. Additional powers of commission or division; hearings before
examiner; hearings de novo.

In addition to the powers and authority, either express or implied, granted to the oil
conservation commission or division, the division may, in prescribing its rules of order or
procedure in connection with hearings or other procecdings before the division, provide for
the appointment of one or more examiners to be members of the stafl of the division to
conduct hearings with respect to matters properly coming beflore the division and to make
member of the commission or the director of the division or his authorized representative
may serve as an examiner. The division shall promulgate rules and regulations with regard
to hearings to be conducted before examiners, and the powers and duties of the examiners
in any particular case may be limited by order of the division to particular issues or to the
performance of particular acts. In the absence of any limiting order, an examiner appointed
to hear any particular case may regulate all proceedings before him and perform all acts
and take all measures necessary or proper for the eflicient and orderly conduct of the
hearing, including the swearing of witnesses, receiving of testimony and exhibits ofTered
in evidence subject to objections us may be imposed, and shall cause a complete record of
the proceeding to be made and transcribed and shall certify the same to the director of the
division for consideration together with the report of the examiner and his
recommendations in connection therewith. The dircctor of the division shall base the
decision rendered in any matter or proceeding heard by an examiner, upon the transcript
of testimony and record made by or under the supervision of the examiner in connection

‘with the proceeding, and the decision shall have the same force and effect as if the hearing

had been conducted before the director of the division. When any matter or proceeding is
referred to an examiner and a decision is rendered thereon, any party adversely affected
may have the matter heard de novo before the commission upon application filed with the
division within thirty days from the time the decision is rendered.

,. History: 1978 Comp., § 71.5.11.5, enacted by Lawa
1979, ch. 326, 8 &.

71-5-18. Rehearings; appeals.

A. Within twenty days after entry of any order or decision of the &immc:” any person
affected thereby may file with the commission an application for nmrglbm in :mmvmn” of
any matter determined by such order or decision, setting forth the respect in which such
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or dispu.ig of illegal geothermal resources, or illegal geothermal resources product, an
"any or al{@@¥:h commodities, or funds derived from the sale thereof, may be ordered to ba
impounded or placed under the control of an agent appointed by the court if, in the judgment
of the court, such action is advisable.

History: 1953 Comp., § 65-11.20, enncted by Laws
1975, ch. 272, § 20,1977, ch. 255, § BS.

The 1477 amendment substituted “division” for
“eommission” near the middle of the first sentence
and near the beginning of the 1ast scntence.

71-5-21. Actions for damages; m:mp:c:os of actions for injunctions by
private parties.

Nothing in the Geothermal Resources Conservation Act [71-5-1 to 71-5-24 NMSA 1978)
contained or authorized, and no suit by or against the division, and no penalties imposed

or claimed against any person for violating any statute of this state with respect to
conservation of poothermal rocanrrac ar anv nrovieion of th :

ant e anar wiilla A labiae
grolhermal resouries, or any previsien ¢l Ina «!('. T A0y T, 'tguiausi

or order issued hereunder, shall impair or abridge or delay any cause of action for damages
which any person may have or assert against any person violating any statute of this state
with respect to conservation of geothermal resources, or any provision of the Geothermal
Reésources Conservation Act, or any rule, regulation or order issued hereunder. Any person
so damaged E\ the viclation may sue for and recover such damages as he may be entitled
o receive. In ihe eveni the division shouid faii to bring suit to enjoin any actual or
threatened violation of any statute of this state with respect to the conservation of
geothermal resources, or of any provision of this act [71-5-1 to 71-5-24 NMSA 1978), or of
any rule, regulation or order made hereunder, then any person or party in interest adversely
affected by such violation, and who has notified the division in writing of such violation or
threat thereof and has requested the division to sue, may, to prevent any or further
violation, bring suit for that purpose in the district court of any county in which the division
could have brought suit..If, in such suit, the court holds that injunctive relief should be
granted, then the division shall be made a party and shall be substituted for the person who
brought the suit, and the injunction shall be issued as if the division had at all times been
the complairing party.

History: 1553 Comp., § 65-11.21, enucted by Laws
1975, ¢h. 272, § 21; 1977, ch. 255, § 89.

Cross-reference. — As to injunctions, sce Rules 65
and 66, N.M.R. Civ, P,

The 1977 amendment substituted “division" for
"commission’ throughout the section.
CJ.S. reference. — 43A CJ.S. Injunctions § 129,

71-5-22. Violation of court order grounds for appointment of receiver,

The violation by any person of an order of the court relating to the operation of any
geothermal resources well or wells, or of any geothermal transportation, storage or
utilization facility, shall be sufficient ground for the appointment of a receiver with voimn
to conduct operations in accordance with the order of the court.

History: 1953 Cump., § 65.11.22, enacted by Laws
1975, ch. 272, 8§ 22.

Crons-refetence. — Anto seceivers, see Rules 65 ond
&6, NMR. Cuv, P,

Am. Jur. 2d and CJ.S. references, — 66 Am. Jur.
2d Receivers §§ 3 to 5.
15 CJ3.S. Recrvivers § 7.

71-5-23. Penalties for violations; accessories.

A. Any person who, for the purpose of evading the Geothermal Resources Conservation
Act {71-5-1 to 71-5-24 NMSA 1978], or of evading any rule, regulation or order made
thereunder, shall knowingly and willfully make or cause to be made any false entry or
statement of fuct in any report required to be made by that act or by any rule, regulation
or order made thereunder; or wha, for'such purpose, shall make or cause to be made any
false entry in any account, record, or memorandum kept by any person in connection with

‘

ﬁwmvwoimmo:uo:rmnnn_o«o::wE_a...on:_m:o:ono&awama z:...,oﬁm" oniro. nm:‘
such purpose, shall omit to make, or cause to be omitted, full, true and ¢ ct entries in_
such accounts, records or memoranda, of all facts and transactions pertaining to the interest
or activities in the noe:sqam_ industry of such person as may be required by the division’
under authority given in the Geothermal Resources Conservation Act or by any rule,
regulation or order made thereunder; or who, for such purpose, shall remove out of the
jurisdiction of the state, or who shall mutilate, alter or by any other means falsify, any book,
record or other paper pertaining to the transactions regulated by that act or by any rule,
regulation or order made thercunder; shall be deemed guilty of a felony and shall be subject,
upon convictior™in any court of competent jurisdiction, to a fine of not more than one
thousand dollars ($1,000), or imprisonment for a term of not more than three years, or to
both such fine and imnprisonment. .

B. Any person who knowingly and willfully violates any provision of the Geothermal
Resources Conservation Act or any rule, regulation or order of the division made hereunder,
shall, in the event a penalty for such violation is not otherwise provided for therein be
subject to a penalty of not to exceed one thousand dollars ($1,000) a day for each and every

P PRI reue) TP P e A oo 1 P P T A T e T P T Viwo 4 b mnmees mmnd
day vi dullt viuialivig anda ior cadn anda ﬂ(ﬂ—.v 4Ct O1 Vidraudia, 3Ucn PCIIGILy W U JeLvrycicw

" in a suit'in the district court of the county where the defendant resides, or in the county

of the residence of any defendant if there be more than one defendant, or in the district
court of the county where the violation took place. The place of suit shall be selected by
the division, .and such suit, by direction of the division, shall be instituted and conducted

.. in the name of the division by the attorney general or under his direction by the district

attorney of the county where the suit is instituted. The payment of any penalty as provided
for herein shall not have the effect of changing illegal geothermal resources into legal
geothermal resources, or illegal geothermal resources product into legal geothermal
resources product, nor shall such payment have the effect of authorizing the sale or
purchase or acquisition, or the transportation, refining, processing or handling in any other
way, of such illegal geothermal resources, or illegal geothermal resources product, but to
the contrary, pensaity shall be imposed for each prohibited transaction relating to such
illegal geothermal resources or-illegal-geothermal resources product.

C. Any person knowingly and willfully aiding or sbetting ary other person in the
violation of any statute of this state relating to the conservation of geothermal resources,

"or the violation of any provision of the Geothermal Hesources Conservation Act, or any rule,

regulation or order made thereunder, shall be subject to the same vm_.:::«m as are prescribed
herein for the violation E\ such other person.

Am. Jur. 2d and CJ.S. references. — 21 Am. Jur.
2d Criminsl Law §§ 120 to 126.
23 CJ.S. Criminal Law §§ 786, 787.

History: 1953 Comp,, § 65-11-23, enactled.by Laws
1975, ch. 272, B 23; 1977, ch. 255, § 90.
© The 1977 amendment substituted “division” for
“commission” in the first.and second sentences of
Subsection B.

71-5-24. Seizure and sale of illegal geothermal resources or illegal
" geothermal resources product; procedure. .

A. Apart from, and in addition to, any other remedy or procedure which may be available
to the division, or any penalty which may be sought against or imposed upon any. person,
with respect to violatious relating ta illegal geothermal resources or illegal geothermal
resources product, [such resources] shall, exept [except] under such circurnstances as are
stated herein, be contraband nnd shall be seized and sold, and the proceeds applied as herein
provided. Such sale shall not take place unless the court shall find in the proceeding
provided in this section that the owner of such illegal geothermal resources or jllegal
geothermal resources product is liable, or in some proceeding authorized by the Geothermal
Resources Conservation Act [71-5-1 to 71-5-24 NMSA 1978} such owner has already been
held to be liable, for penalty for having produced such illegal geothermal resources, or for
having purchased or acquired such illegal geothermal resources or illegal geothermal
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ARTICLE 25

Coal Surfacemining
(Repealed by Laws 1979, ch. 291, § 38.)

69-25-1 to 69-25-21. Repealed.

Repeal. — Laws 1979, ch. 291, § 38, repeals 69-25-1 ing. For present provisions, see 63-25A-1 to 69-25A-35
to 69-25-21 NMSA 1978, relating to coal surface min- NMSA 1978.

ARTICLE 25A
Surface Mining

Sec. Sec.
69-25A-1. Short title. 69-25A-20. Environmental protection performance
69-25A-2. Purpose of act. standards; surface effects of under-
69-25A-3. Definitions. ground coal mining operations.
'69-25A4. Coal surface mining commission; duties. 69-25A-21. Inspection and monitoring.
69-25A-5. Regulations. 69-25A-22. Penalties and sanctions.
69-25A-6. Procedure for adopting regulations. 69-25A-23. Release of performance bonds.
69-25A-7. Petition to initiate regulations. 69-25A-24. Citizen suits.
69-25A-8. Director; duties. 69-25A-25. Enforcement.
69-25A-9. General provisions pertaining to permits. 69-25A-26. Areas unsuitable for surface coal mining;
69-25A-10. Permit application requirements. petitions; exclusions.
69-25A-11. Public liability and self-insurance 69-25A-27. Cooperative agreement between the state
requirements. of New Mexico and the United States.
69-25A-12. Reclamation plan requirements. 69-25A-28. Applicability to public agencies, public
69-25A-13. Performance bonds. utilities and public corporations.
69-25A-14. Permit approval or denial. 69-25A-29. Administrative review.
69-25A-15. Revision of permits. 69-25A-30. Judicial review.
69-25A-16. Coal exploration. . © 69-25A-31. Exclusions.
69-25A-17. Public notice and public hearings. 69-25A-32. Conflict of interest; penalty; disclosure.
69-25A-18. Decisions of director and appeals. 69-25A-33. Experimental practices or other use.
69-25A-19. Environmental protection performance 69-25A-34. Termination of act.
standards; surface coal mining 69-25A-35. Administrative procedures; applicability.
operations.

69-25A-1. Short title.
This act [69-25A-1 to 69-25A-35 NMSA 1978] may be cited as the “Surface Mining Act.”

History: Laws 1979, ch. 291, § 1.

69-25A-2. Purpose of act.

It is the purpose of the Surface Mining Act {69-25A-1 to 69-25A-35 NMSA 1978] to:

A, establish a program to protect society and the environment from the adverse
effects of surface coal mining operations;

B. assure that the rights of surface landowners and other persons with a legal
interest in the land or appurtenances thereto are fully protected against losses resulting
from the improper conduct of such operations;

C. assure that surface mining operations are not conducted where reclamation as
required by the Surface Mining Act is not feasible;

D. assure that surface coal mining operations are conducted in a manner which will
protect the environment; .

E. assure that adequate procedures are undertaken to reclaim surface areas as
contemporaneously as possible with the surface coal mining operations;
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F. assure that the coal supply essential to the nation’s energy requirements and to
its economic and social well-being is provided, and to strike a balance between protection
of the environment and agricultural productivity and the nation’s need for coal as an
essential source of energy;

G. assure that appropriate procedures are provided for public participation in the
development, revision and enforcement of regulations, standards, reclamation plans or
programs established under the Surface Mining Act; and

H. establish a regulatory program appropriate to the terrain, climate, biologic,
chemical and other physical c~nditions in areas subject to mining operations within New
Mexico so that the primary governmental responsibility for developing, authorizing, issuing
and enforcing regulations for surface mining and reclamation operations shall rest with the
state, and so that New Mexico may assume exclusive jurisdiction over the regulation of
surface coal mining and reclamation operations within this state, as contemplated by the
federal Surface Mining Control and Reclamation Act of 1977, 30 U.S.C. Sections 1201 - 1328
1977).

History: Laws 1979, ch. 291, § 2.

69-25A-3. Definitions.

As used in the Surface Mining Act [69-25A-1 to 69-25A-35 NMSA 1978}

A. “commission” means the coal surface mining commission;

B. “director,” when used without further qualification, means the director of the
mining and minerals division of the energy and minerals department or his designee;

C. “alluvial valley floors” means the unconsolidated stream-laid deposits holding
streams where water availability is sufficient for subirrigation or flood irrigation.
agricultural activities, but does not include upland areas which are generally overlain by
a thin veneer of colluvial deposits composed chiefly of debris from sheet erosion, deposits
by unconcentrated runoff or slope wash, together with talus, other mass movement
accumulation and windblown deposits;

D. “approximate original contour” means that surface configuration achieved by

- backfilling and grading of the mined area so that the reclaimed area, including any

terracing or access roads, closely resembles the general surface configuration of the land
prior to mining, and blends into and complements the drainage pattern of the surrounding
terrain with all highwalls and spoil piles eliminated; water impoundments may be
permitted where the director determines that they are in compliance with Paragraph (8)
of Subsection B of Section 19 [69-25A-19 B(8) NMSA 1978] of the Surface Mining Act;

E. “imminent danger to the health and safety of the public” means the existence of
any condition or practice, or any violation of a permit or other requirement of the Surface
Mining Act, in a surface coal mining and reclamation operation, which condition, practice
or violation could reasonably be expected to cause substantial physical harm to persons
outside the permit area before such condition, practice or violation can be abated. A
reasonable expectation of death or serious injury before abatement exists if a rational
person, subjected to the same conditions or practices giving rise to the peril, would not
expose himself to the danger during the time necessary for abatement;

F. “operator” means any person engaged in coal mining who removes or intends to
remove more than two hundred fifty tons of coal from the earth by coal mining within twelve
consecutive calendar months in any one location;

G. “other minerals” means clay, stone, sand, gravel, metalliferous and
nonmetalliferous ores, and any other solid material or substances of commercial value
excavated in solid form from natural deposits on or in the earth, exclusive of coal and those
minerals which occur naturally in liquid or gaseous form;

H. “permit” means a permit to conduct surface coal mining and reclamation
operations issued by the director pursuant to the Surface Mining Act;

I. “permit applicant” or “applicant” means a person applying for a permit;
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J. “permit area” means the area of land indicated on the approved map submitted
by the operator with his application, which area of land shall be covered by the operator’s
bond as required by Section 13 [63-25A-13 NMSA 1978] of the Surface Mining Act, and shall
be readily identifiable by appropriate markers on the site;

K. “permittee” means a person holding a permit;

L. “person” means an individual, partnership, association, society, joint stock
company, firm, company, corporation or other business organization;

M. the term “prime farmland” shall be defined by regulation of the commission after
considering such factors as moisture availability, temperature regime, chemical balance,
permeability, surface layer composition, susceptibility to flooding, erosion charicteristics,
history of use for intensive agricultural purposes and regulations issued by the United
States secretary of agriculture;

N. “reclamation plan” means a plan submitted by an applicant for a permit which
sets forth a plan for reclamation of the proposed surface coal mining operations pursuant
to Section 12 [69-25A-12 NMSA 1978] of the Surface Mining Act;

O. “surface coal mining and reclamation operations’” means surface ccal mining
operations and all activities necessary and incident to the reclamation of such operations
after the date of enactment of the Surface Mining Act;

P. “surface coal mining operations” means:

(1) activities conducted on the surface of lands in connection with a surface coal
mine or activities subject to the requirements of Section 20 [69-25A-20 NMSA 1378] of the
Surface Mining Act relating to surface operations and surface impacts incicent to an
underground coal mine. Such activities include excavation for the purpose of obtaining coal, -
including such common methods as contour, strip, auger, mountaintop removal, box cut,
open pit and area mining. These activities also include uses of explosives and blasting and
in situ distillation or retorting, leaching or other chemical or physical processing, and the
cleaning, concentrating or other processing or preparation, including loading of coal at or
near the mine site. Provided, however, that such activities do not include the extraction
of coal incidental to the extraction of other minerals where coal does not exceed sixteen
and two-thirds percent of the tonnage of minerals removed for purposes of commercial use
or sale or coal exploration subject to Section 16 [69-25A-16 NMSA 1978] of that act; and

(2) the areas upon which such activities occur or where such activities disturb
the natural land surface. Such areas shall also include any adjacent land, the use of which
is incidental to any such activities, all lands affected by the construction of new roads or
the improvement or use of existing roads to gain access to the site of such activities and
for haulage and excavations, workings, impoundments, dams, ventilation shafts, entryways,
refuse banks, dumps, stockpiles, overburden piles, spoil banks, culm banks, tailings, holes
or depressions, repair areas, storage areas, processing areas, shipping areas and other areas
upon which are sited structures, facilities or other property or materials on the surface,
resulting from or incident to such activities;

Q. “unwarranted failure to comply” means the failure of a permittee to prevent the
occurrence of any violation of his permit or any requirement of the Surface Mining Act due
to indifference, lack of diligence or lack of reasonable care, or the failure to abate any
violation of such permit or the Surface Mining Act due to indifference, lack of diligence or
lack of reasonable care; and

R. “lignite coal” means consolidated lignitic coal having less than eight thousand
three hundred BTU’s per pound, moisture and mineral matter free.

History: Laws 1979, ch. 291, § 3.
A.L.R. reference. — Validity and construction of
statutes regulating strip mining, 86 A.L.R.3d 27.

69-25A-4. Coal surface mining commission; duties.

A. The “coal surface mining commission” is created. The commission shall consist of:
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(1) the director of the bureau of mines an¢ : .n.eral resources or a member of his staff’
designated by him;

(2) the director of the department of game 2:1d fish or a member of his staff designated
by him;

(3) the director of the environmental improvement division or a member of his staff
designated by him; :

(4) the chairman of the soil and water conservation commission or a member of his
staff designated by him;

(5) the director of the agricultural experiment station of New Mexico state university
or a member of his staff designated by him;

(6) the state engineer or a member of his staff designated by him; and

(7) the commissioner of public lands or a member of his staff designated by him.

B. The commission shall elect a chairman and other necessary officers and keep records
of its proceedings.

C. The commission shall convene upon the call of the chairman or a majority of its
members. B

D. A majority of the commission is a quorum for the transaction of business. However,
no action of the commission is valid unless concurred in by at least three of the members
present.

E. The commission shall perform those duties as specified in the Surface Mining Act
[69-25A-1 to 69-25A-35 NMSA 1978] relating to the promulgation of regulations and as
specified in Section 29 [69-25A-29 NMSA 1978] of that act relating to appeals from the
decisions of the director.

History: Laws 1979, ch. 291, § 4. Am. Jur. 2d and CJ.S. references. — 54 Am. Jur.
Effective date. — Laws 1979, ch. 291, contains no 2d Mines and Minerals § 173.

effective date provision, but was enacted at a session 58 C.J.S. Mines and Minerals § 229.

which adjourned on March 17, 1979. See N.M. Const.,

art. IV, § 23.

State engineer. — The “state engineer” is the
director of the water resources division of the natural
resources department. See 72-2-1 NMSA 1978.

69-25A-5. Regulations.

A. The commission shall adopt and file such reasonable regulations as are necessary to
implement the Surface Mining Act [69-25A-1 to 69-25A-35 NMSA 1978] and as are consistent
with that act. Such regulations shall be concise and written in plain, understandable
language and shall include regulations governing surface coal mining and the issuance of
permits during the interim period following the effective date of that act and preceding the
date which occurs eight months following the date upon which that act is approved as a
part of a state program within the meaning of Section 503 of the federal Surface Mining
Control and Reclamation Act of 1977, 30 U.S.C., Section 1253 (1977). In promulgating the
interim regulations, the commission shall consider existing federal law relating to surface
coal mining operations. The interim regulations shall govern surface coal mining operations
of applicants and permittees during the interim period or until a permittee receives a permit
issued pursuant to the Surface Mining Act which shall be valid beyond the interim period.
Such regulations shall provide that permits issued during such interim period may be
permits either as defined in Section 3 (69-25A-3 NMSA 1978] of the Surface Mining Act or
as were previously issued pursuant to Laws 1972, Chapter 68, as amended, and regulations
issued pursuant to such laws. Such permits shall be subject to performance standard
regulations promulgated pursuant to the Surface Mining Act.

B. Except for the persons having = permit to which Sertion 9 [69-25A-9 NMSA 1978] of
the Surface Mining Act is applicable, no person shall engage in or carry out any surface
coal mining operations during the interim period unless such person has first obtained a
permit issued by the director pursuant to regulations promulgated for the interim period
under Subsection A of this section.
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History: Laws 1979, ch. 291, § 5. compiled as 69-25-1, 69-25-3 to 69-25-21 NMSA 1978
Effective date. — Laws 1979, ch. 291, contains no and was repealed by Laws 1979, ch. 291, § 38.
effective date provision, but was enacted at the session Am. Jur. 2d and CJ.5. references. -— 54 Am. Jur.
which adjourned on March 17, 1979. See N.M. Const., 2d Mines and Minerals §§ 172, 173.
‘art. IV, § 23. 58 C.J.S. Mines and Minerals § 229.

Compiler’s note. — Laws 1972, Chapter 68, referred
to in the fifth sentence in Subsection A, was formerly

69-25A-6. Procedure for adopting regulations.

A. No regulation may be adopted, amended or repealed without a public hearing before
the commission or a hearing officer designated by the commission.

B. The public hearing shall be held in Santa Fe and a verbatim record shall be maintained
of all proceedings. Notice of the subject, time and place of the hearing, the manner in which
interested persons may present their views, and the method by which copies of the proposed
regulation or amendment may be obtained shall be:

(1) published at least thirty days prior to the hearing date in a newspaper of general
circulation in the state; and

(2) mailed at least thirty days prior to the hearing date to all persons who have made
a written request for advance notice of hearings.

C. The commission shall allow all interested persons a reasonable opportunity to submlt
arguments and to examine witnesses testifying at the hearing.

D. The commission may designate a hearing officer to take evidence at the hearing.

E. Any person appearing or represented at the hearing shall, upon written request, be
given written notice of the commission’s action on the proposed adoption, amendment or
repeal of a regulation.

F. No regulation, its amendment or repeal shall be effective until thirty days after it is
filed, as required under the State Rules Act [14-3-24, 14-3-25, 14-4-1 to 14-4-9 NMSA 1978].

History: Laws 1979, ch. 291, § 6.

69-25A-7. Petition to initiate regulations..

A. After the commission has adopted the regulations required by the Surface Mining Act
[69-25A-1 to 69-25A-35 NMSA 1978], any person may petition the commission to initiate
a proceeding for the issuance, amendment or repeal of a rule under that act.

B. Such petitions shall be filed with the chairman of the commission and shall set forth
the facts which it is ‘claimed establish that it is necessary to issue, amend or repeal a
regulation under the Surface Mining Act. ‘

C. The commission may hold a public hearing or may conduct such inve;tigation or
proceeding as the commission deems appropriate in order to determine whether or not such
petition should be granted. )

D. Within ninety days after the filing of a petition described in Subsection A of this
section, the commission shall either grant or deny the petition. If the commisssion grants

.such petition, the commission shall promptly commence an appropriate proceeding in
accordance with the provisions of the Surface Mining Act. If the commission denies such
petition, the commission shall so notify the petitioner in writing setting forth the reasons
for such denial.

History: Laws 1979, ch. 291, § 7.

69-25A-8. Director; duties.

The director shall perform all duties specified in the Surface Mining Act [69-25A-1 to
69-25A-35 NMSA 1978] to be performed by the director and shall exercise ajl powers of
enforcement and administration arising under that act not otherwise expressly delegated
to the commission. The director shall execute and administer the commission’s regulations.
The director shall coordinate his review and issuance of permits for surface coal mining
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and reclamation with any other state or federal permit process applicable to the proposed
operations. Provided, that nothing in that act shall be construed to supersede the authority
which any state department or agency has with respect to the management, protection and
utilization of the state lands and resources under its jurisdiction.

History: Laws 1979, ch. 291, § 8. ' ' 58 C.J.S. Mines and Minerals § 229.
Am. Jur. 2d and CJ.S. references. — 54 Am. Jur.
2d Mines and Minerals § 173.

69-25A-9. General provisions pertaining to permits.

A. No later than eight months from the date on which the Surface Mining Act [69-25A-1
to 69-25A-35 NMSA 1978] is approved as part of a state program within the meaning of
Section 503 of the federal Surface Mining Control and Reclamation Act of 1977, 30 U.S.C.
Section 1253 (1977), no person shall engage in or carry out any surface coal mining
operations unless such person has first obtained a permit issued by the director pursuant
to Section 14 [69-25A-14 NMSA 1978] of the Surface Mining Act; provided, that a person
conducting surface coal mining operations under a permit issued pursuant to Laws 1972,
Chapter 68, as amended in effect upon the effective date of the Surface Mining Act or issued
prior to the approval of a state program may conduct such operations beyond such period
if an application for a permit has been filed in accordance with the provisions of that act,
and the initial administrative decision has not been rendered.

B. All permits issued pursuant to the requirements of the Surface Mining Act shall be
issued for a term not to exceed five years; provided, that if the applicant demonstrates that
a specified longer term is reasonably needed to allow the applicant to obtain necessary
financing for equipment and the opening of the operation and if the application is full and
complete for such specified longer term, the director may grant a permit for the longer term:
A successor in interest to a permittee who applies for a new permit within thirty days of
succeeding to such interest and who is able to obtain the bond coverage of the original
permittee may continue surface coal mining and reclamation operations according to the
approved mining and reclamation plan of the original permittee until the successor’s
application is granted or denied.

C. A permit shall terminate if the permittee has not commenced the surface coal mining
operations covered by such permit within three years of the issuance of the permit; provided,
that the director may grant reasonable extensions of time upon a showing that such
extensions are necessary by reason of litigation precluding such commencement or
threatening substantial economic loss to the permittee, or by reason of conditions beyond
the control and without the fault or negligence of the permittee. Provided further, that with
respect to coal to be mined for use in a synthetic fuel facility or specific major electric
generating facility, the permittee shall be deemed to have commenced surface coal mining
operations at such time as the construction of the synthetic fuel or generating facility is
initiated.

D. Any valid permit issued pursuant to the Surface Mining Act shall carry with it the
right of successive renewal upon expiration with respect to areas within the boundaries of
the existing permit. The permittee may apply for renewal and the renewal shall be issued
(provided that on application for renewal the burden shall be on the opponents of renewal),
subsequent to fulfillment of the public notice requirements of Sections 17 and 18 [69-25A-17
and 69-25A-18 NMSA 1978] of that act unless it is established that and [any] written findings
by the director are made that:

(1) the terms and conditions of the existing permit are not being satisfactorily met;

(2) the present surface coal mining and reclamation operation is not in compliance
with the environmental protection standards of the Surface Mining Act or regulations
promulgated thereunder;

(3) the renewal requested substantially jeopardizes the operator’s continuing
responsibility on existing permit areas;

49




69-25A-10 ' MINES ' 69-25A-10

(4) the operator has not provided evidence that the performance bond in effect for
the operation will continue in full force and effect for any renewal requested in the
application as well as any additional bond the director might require pursuant to Section
13 [69-25A-13 NMSA 1978] of the Surface Mining Act; or

(5) any additional revised or updated information required by the director has not
been provided. Prior to the approval of any renewal of  permit, the director shall provide
notice to the appropriate public authorities.

E. Ifan application for renewal of a valid permit includes a proposzl to extend the mining
operation beyond the boundaries authorized in the existing permit, the portion of the
application for renewal of a valid permit which addresses any new land arees shall be
subject to the full standards applicable to new applications under the Surface Mining Act.
Provided, that if the surface coal mining operations authorized by a permit issued pursuant
to that act were not subject to the standards contained in Subparagraphs (a) and (b) of
Paragraph (5) of Subsection B of Section 14 [69-25A-14 B(5)a) and (b) NMSA 1978] of that
act by reason of complying with the proviso of Paragraph (5) of Subsection B of Section 14
[69-25A-14 B(5) NMSA 1978] of that act, then the portion of the application for renewal of
the permit which addresses any new land areas previously identified in the reclamation plan
submitted pursuant to Section 12 [69-25A-12 NMSA 1978] of that act shall not be subject
to the standards contained in such subparagraphs.

F. Any permit renewal shall be for a term not to exceed the period of the original permit
established by the Surface Mining Act. Application for permit renewal shall be mede at least
one hundred twenty days prior to the expiration of the valid permit.

History: Laws 1979, ch. 291, § 9. 69-25-3 to 69-25-21 NMSA 1978 and was; repealed by
Effective date. — Laws 1979, ch. 291, contains no Laws 1979, ch. 291, § 38.
effective date provision, but was enacted at the session Am. Jur. 2d and CJ.S. references. — 54 Am. Jur.
which adjourned on March 17, 1979. See N.M. Const., 2d Mines and Minerals § 173.
art. IV, § 23. 58 C.J.S. Mines and Minerals § 229.

Compiler’s note. — Laws 1972, Chapter 68, referred
to in Subsection A, was formerly compiled as 69-25-1,

69-25A-10. Permit application requirements.

A. Each application for a surface coal mining and reclamation permit pursuant to the
Surface Mining Act [69-25A-1 to 69-25A-35 NMSA 1978] shall be accompanied by a fee as
détermined by regulation of the commission. Such fee may be less than but shall not exceed
the actual or anticipated cost of reviewing, administering and enforcing the permit. All fees
collected by the director shall be deposited with the state treasurer to be placed in a special
fund and are appropriated for expenditure by the director in administering that act. The
director may develop procedures so as to enable the cost of the fee to be paid over the term
of the permit.

B. The permit application shall be submitted in a manner satisfactory to the director and
shall contain, among other things:

(1) the names and addresses of the permit applicant, every legal owner of record of
the property (surface and mineral) to be mined, the holders of record of any leasehold
interest in the property, any purchaser of record of the property under a real estate contract,
the operator, if he is a person different from the applicant, and, if any of these are business
entities other than a single proprietor, the names and addresses of the principals, officers
and resident agent;

(2) the names and addresses of the owners of record of all surface and :ubsurface
areas adjacent to any part of the permit area;

(3) a statement of any current or previous surface coal mining permits in 1he United
States held by the applicant and the permit identification and each pending application;

(4) if the applicant is a partnership, corporation, association or other busiriess entity,
the following where applicable: the names and addresses of every officer, partner, director
or person performing a function similar to a director of the applicant, together with the
name and address of any person owning, of record, ten percent or more of any class of voting
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stock of the applicant, and a list of all names under which the applicant, partner or principal

_ ‘ shareholder previously operated a surface coal mining operation within the United States
within the five-year period preceding the date of submission of the application;

~ (5) a statement of whether the applicant, any subsidiary, affiliate or persons
controlled by or under common control with the applicant, has ever held a federal or state
mining permit which, in the five-year period prior to the date of submission of the
application, has been suspended or revoked or has had a mining bond or similar security
deposited in lieu of bond forfeited and, if so, a brief explanation of the facts involved;

(6) a copy of the applicant’s advertisement to be published in a newspaper of general
circulation in the locality of the proposed site at least once a week for four successive weeks,
and which includes the ownership, a description of the exact location and boundaries of the
proposed site sufficient so that the proposed operation is readily locatable by local residents,
and the location of where the application is available for public inspection;

(7) a description of the type and method of coal mining operation that exists or is
proposed, the engineering techniques proposed or used and the equipment used or proposed
to be used;

(8) the anticipated or actual starting and termination dates of each phase of the
mining operation and number of acres of land to be affected;

(9) an accurate map or plan, to an appropriate scale, clearly showing the land to be
affected as of the date of the application, the area of land within the permit area upon which
the applicant has the legal right t¢ enter and commence surface mining operations, and
a statement of those documents upon which the applicant bases his legal right to enter and
commence surface mining operations on the area affected and whether that right is the
subject of pending court litigation. Provided, that nothing in the Surface Mining Act shall
be construed as vesting in the director or the commission the jurisdiction to adjudicate .
property title disputes;

/,. (10) the name of the watershed and location of any surface stream or tributary into
{ which surface and pit drainage will be discharged;

‘ ' (11) a determination of the probable hydrologic consequences of the mining and
reclamation operations, both on and off the mine site, with respect to the hydrologic regime,
quantity and quality of water in surface and ground water systems, including the dissolved
and suspended solids under seasonal flow conditions, and the collection of sufficient data
for the mine site and surrounding areas so that an assessment can be made by the director
of the probable cumulative impacts of all anticipated mining in the area upon the hydrology
of the area and particularly upon water availability. Provided, that this determination shall
not be required until such time as hydrologic information on the general area prior to
mining is made available from an appropriate federal or state agency. Provided, that the
permit shall not be approved until such information or comparable information developed
by either a professional engineer registered in New Mexico or a professional hydrologist
is available and is incorporated into the application;

(12) when requested by the director, the climatological factors that are peculiar to
the locality of the land to be affected, including the average seasonal precipitation, the
average direction and velocity of prevailing winds and the seasonal temperature ranges;

(13) accurate maps to an appropriate scale clearly showing the land to be affected
as of the date of application and all types of information set forth on topographical maps
of the United States geological survey of a scale of 1:24,000 or 1:25,000 or larger, including
all manmade features and significant known archaeological sites existing on the date of
application. Such a map or plan shall, among other things specified by the director, show
all boundaries of the land to be affected, the boundary lines and names of present owners
of record of all surface areas abutting the permit area. and the location of all buildings
within one thousand feet of the permit area;

_ . (14) cross-section maps or plans of the land to be affected. including the actual area
( to be mined, prepared by or under the direction of and certified by a qualified professional
engineer registered in New Mexico, with assistance from experts in related fields such as
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geology, land surveying and landscape architecture, showing pertinent elevation and
location of test borings or core samplings and depicting the following information:

(a) the nature and depth of the various strata of overburden;

(b) the location of subsurface water, if encountered, and its quality;

{c) the nature and thickness of any coal or rider seam zbove the coal seam to
be mined;

(d) the nature of stratum immediately beneath the coal seam to be mined;

(e) all mineral crop lines and the strike and dip of the coal to be mined within
the area of land to be affected;

(f) existing or previous surface mining limits;

(g) the location and extent of known workings of any undergrotind mines,
including mine openings to the surface;

(h) the location of aquifers;

(1) the estimated elevation of the water table;

(§) the location of spoil, waste or refuse areas and topsoil preservation areas;

(k) the location of all impoundments for waste or erosion control;

(1) any settling or water treatment facility; constructed or natural drainways and
the location of any discharges to any surface body of water on the area of land to be affected
or adjacent thereto; and

(m) profiles at appropriate cross sections of the anticipated final surface
configuration that will be achieved pursuant to the operator’s proposed reclamation plan;

(15) a statement of the result of test borings or core samplings from the permit area,
including logs of the drill holes; the thickness of the coal seam found and analysis of the
chemical properties of such coal; the sulfur content of any coal sear; chemical analysis of
potentially acid or toxic forming sections of the overburden; and chiemical analysis of the
stratum lying immediately underneath the coal to be mined, except that the provisions of
this paragraph may be waived by the director with respect to the specific application by
a written determination that such requirements are unnecessary;

(16) for those lands in the permit application which a reccnnaissance inspection
suggests may be prime farmlands, a soil survey shall be made or obtained according to
regulations of the commission promulgated after consideration of standards est«blished by
the United States secretary of agriculture in order to confirm the exact location of such
prime farmlands, if any; and

(17) information pertaining to coal seams, test borings, core samplings or soil samples
as required by this section shall be made available to any person with an interest which
is or may be adversely affected. Provided, that information which pertains c¢nly to the
analysis of the chemical and physical properties of the coal (excepting informatiorn regarding
such mineral or elemental content which is potentially toxic in the environment) shall be
kept confidential and not made a matter of public record.

C. Upon a determination by the director that the anticipated annual production from all
coal mining activities of an applicant will not exceed one hundred thousand tons, the
determination of probable hydrologic consequences required by Paragraph (11) of
"Subsection B of this section and the statement of the result of test borings or core samplings
required by Paragraph (15) of Subsection B of this section shall, upon the written request
of the applicant, be performed by a qualified public or private laboratory designated by the
director and the cost of the preparation of the determination and statement shall be paid
for by {the] energy and minerals department.

D. Each applicant for a permit shall submit to the director as part of the permit
application a reclamation plan which shall meet the requirements of Section 12 [63-25A-12
NMSA 1978] of the Surface Mining Act. "

E. Each applicant for a permit shall file a copy of his application for public inspection
with the county clerk of the county or an appropriate public office approved by the director
where the mining is proposed to occur, except for that information pertaining to the coal
seam itself.
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F. Each applicant for a permit shall submit to the director as part of the permit
application a blasting plan which shall outline the procedures and standards by which the
operator will meet the provisions of Paragraph (15) of Subsection B of Section 19 [69-25A-19
B (15) NMSA 1978] of the Surface Mining Act.

G. Each applicant for a permit shall submit to the director a certificate of insurance or
evidence of self-insurance as required by Section 11 [69-25A-11 NMSA 1978] of the Surface
Mining Act.

History: Laws 1979, ch. 291, § 10. Statutory or contractual obligation to restore sur-
Am. Jur. 2d, A.L.R. and C.J.S. references. —-54Am face after strip or surface mining, 1 A.L.R.2d 575.
Jur. 2d Mines and Minerals §§ 172, 173. 58 C.J.S. Mines and Minerals § 229.

69-25A-11. Public liability and self-insurance requirements.

A. Each applicant for a permit shall submit to the director as part of the permit
application a certificate issued by an insurance company authorized to do business in the
United States certifying that the applicant has a public liability policy in force for the
surface coal mining and reclamation operations for which the permit is sought. The policy
shall provide for personal injury and property damage protection in the amount required
by Subsection C of this section.

B. The director may waive the requirement of Subsection A of this section, or may reduce
the amount of such insurance, if the applicant demonstrates to the satisfaction of the
director the existence of a suitable agent to receive service of process in New Mexico and
a history of financial solvency and continuous operation, within or without New Mexico,
sufficient for authorization to self-insure all or part of the amount required by Subsection
C of this section; or the existence of other insurance maintained by the applicant and arising
from an insurance exchange such as Lloyd’s of London, a mutual insurance association or
a reciprocal insurance association, provided that such other insurance coverage be legally
enforceable within New Mexico, notwithstanding that some or all member companies of
such associations or exchanges may not be companies authorized 1o do business in the
United States within the meaning of Subsection A of this section. The director may require
periodic review of the coverage maintained by the applicant pursuant to this subsection

_following issuance of a permit involving a waiver of the requirements of Subsection A of

this section.

C. The policy or undertaking of self-insurance or other coverage, or the total of such
coverage, shall be in an amount determined by the director to be an amount adequate to
compensate any persons damaged as a result of surface coal mining and reclamation
operations, including use of explosives, and entitled to compensation under state law. In
determining such amount, the director shall take into account the liability record of the
applicant, the nature and size of the applicant’s proposed operation and the location of the
permit area relative to areas of public access. Such coverage shall be maintained in full force
and effect during the terms of the permit and any renewal, including the length of all
reclamation operations. A certificate of such insurance, if any, shall be submitted to the
director with the application.

D. This section shall have no effect upon the New Mexico Occupational Disease
Disablement Law and the Workmen’s Compensation Act [52-1-1 to 52-1-68 NMSA 1978] and
shall not be construed to give to workmen any cause of action barred by such laws, it being
the intent of this section to compensate persons not employed by the applicant.

History: Laws 1979, ch. 291, § 11. Statutory or contractual obligation to restore sur-
Occupational Disease Disablement Law. — See face after strip or surface mining, 1 A.L.R.2d 575.
52-3-1 NMSA 1978 and notes thereto.
Am. Jur. 2d and A.L.R. references. — 54 Am. Jur.
2d Mines and Minerals § 172.
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69-25A-12. Reclamation plan i‘equirements.

A. Each reclamation plan submitted as part of a permit application shall include, in the
degree of detail necessary to demonstrate that reclamation required by the Surface Mining
Act [69-25A-1 to 69-25A-35 NMSA 1978] can be accomplished, a statement of:

(1) the identification of the lands subject to surface coal mining operations over the

estimated life of those operations and the size, sequence and timing of the subaress for which

it is anticipated that individual permits for mining will be sought;
(2) the condition of the land to be covered by the permit prior to any mining including:

(a) the uses existing at the time of the application, and if the land has a history
of previous mining, the uses which preceded any mining;

(b) the capability of the land prior to any mining to support a variety of uses
giving consideration to soil and foundation characteristics, topography and vegetative cover,
and, if applicable, a soil survey prepared pursuant to Section 10 [69-25A-10 NMSA 1978]
of the Surface Mining Act; and

(c) the productivity of the land prior to mining, including appropriate
classification as prime farmlands, as well as the average yield of food, fiber, forage or wood
products from such lands obtained under high levels of management;

(3) the use which is proposed to be made of the land following reclamation, including
a discussion of the utility and capacity of the reclaimed land to support a variety of
alternative uses and the relationship of such use to existing land use policies and plans, and
the comments of any owner of the surface, state and local governments or agencies thereof
which would have to initiate, implement, approve or authorize the proposed use of the land
following reclamation;

(4) a detailed description of how the proposed post-mining land use is to be achieved
and the necessary support activities which may be needed to achieve the proposed land use;

(5) the engineering techniques proposed to be used in mining and reclarnation and
a description of the major equipment; a plan for the control of surface water drainage and
of water accumulation; a plan, where appropriate, for backfilling, soil stabilization and
~ compacting, grading and appropriate revegetation; a plan for soil reconstruction,
replacement and stabilization, pursuant to the performance standards in Section 19
{69-25A-19 NMSA 1978] of the Surface Mining Act, for those food, forage and forest lands
identified in Section 19 [69-25A-19 NMSA 1978] of the Surface Mining Act; an estimate of
the cost per acre of the reclamation, including a statement as to how the permittee plans

to comply with each of the requirements set out in Section 19 [69-25A-19 NMSA 1978] of o

the Surface Mining Act;

(6) the consideration which has been given to maximize the utilization and
conservation of the solid fuel resource being recovered so that reafiecting the land in the
future can be minimized; ‘

(7) a detailed estimated timetable for the accomplishment of 2ach major step in the
reclamation plan; ‘

(8) the consideration which has been given to making the surface mining and
reclamation operations consistent with surface owner plans and applicable state and local
land use plans and programs;

(9) the steps to be taken to comply with applicable air and water quality laws and
regulations and any applicable health and safety standards;

(10) the consideration which has been given to developing the reclamation plan in
a manner consistent with local physical environmental and climatological conditions;

(11) all lands, interests in lands or options on such interests held by the applicant
or pending bids on interests in lands by the applicant, which lands are contxgu ous to the
area to be covered by the permit;

(12) the results of test boring which the applicant has made at the area to be covered
by the permit, or other equivalent information and data in a form satisfactory to the
director, including the location of subsurface water and an analysis of the chemical
properties, including acid forming properties of the mineral and overburden. Provided, that
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information which pertains only to the analysis of the chemica: ..-d physical properties of
the coal (excepting information regarding such mineral or eleme:ital contents which are
potentially toxic in the enwronment) shall be kept confidential and not made a matter of
public record;
(13) a detailed description of the measures to be taken during the mmmg and
reclamation process to assure the protecticn of:
(a) the quality of surface and gr: .nd water systems, both on- and off-site, from
adverse effects of the mining and reclamaric:: process;
(b) the rights of present users to such water; and
(c) the quantity of surface and ground water systems, both on- and off-site, from
adverse effects of the mining and reclamatior. orocess or to provide alternative sources of
water where such protection of quantity cannor be assured; and
(14) such other requirements as the commission shall prescribe by regulations.
B. Any information required by this section which is not on public file pursuant to state
law shall be held in confidence by the director.

History: Laws 1979, ch. 291, § 12.

69-25A-13. Performance bonds.

A. After a surface coal mining and reclamation permit application has been approved
but before the permit is issued, the applicant shall file with the director, on a form prescribed
and furnished by the director, a bond for performance payable to the state, and conditioned
upon faithful performance of all the requirements of the Surface Mining Act [69-25A-1 to

.69-25A-35 NMSA 1978] and the permit. The bond shall cover that area of land within the

permit area upon which the operator will initiate and conduct surface coal mining and.
reclamation operations within the initial term of the permit. As succeeding increments of
surface coal mining and reclamation operations are to be initiated and conducted within
the permit area, the permittee shall file with the director an additional bond or bonds to
cover such increments in accordance with this section. The amount of the bond required
for each bonded area shall depend upon the reclamation requirements of the approved
permit; shall reflect the probable difficulty of reclamation giving consideration of such
factors as topography, geology of the site, hydrology and revegetation potential, and shall
be determined by the director. The amount of the bond shall be sufficient to assure the
completion of the reclamation plan if the work had to be performed by the director in the
event of forfeiture, and in no case shall the bond for the entire area under one permit be
less than ten thousand dollars ($10,000).

B. Liability under the bond shall be for the duration of the surface coal mining and
reclamation operation and for a period coincident with the operator’s responsibility for
revegetation requirements in Section 19 [69-25A-19 NMSA 1978] of the Surface Mining Act.
The bond shall be executed by the operator and a corporate surety licensed to do business
in the state, except that the operator may elect to deposit cash, negotiable bonds of the
United States government or the state or negotiable certificates of deposit of any bank
organized or transacting business in the United States. The cash deposit or market value
of such securities shall be equal to or greater than the amount of the bond required for the
bonded area.

C. The director may accept the bond of the applicant itself without separate surety when
the applicant demonstrates to the satisfaction of the director the existence of a suitable
agent to receive service of process in New Mexico, and:

(1) a history of financial solvency and continuous operation within or without New
Mexico sufficient for authorization to self-insure such amount;

(2) the existence of other corporate bond coverage maintained by the applicant and
arising from an insurance exchange such as Lloyd’s of London, a mutual insurance
association or a reciprocal insurance association, provided that such other corporate
coverage be legally enforceable within New Mexico, notwithstanding that some or all

55




69-25A-14 MINES 69-25A-14

'member companies of such associations or exchanges may not be companies authorized to
do business in the United States, provided that the director may require periodic review
of the coverage maintained by the apphcant pursuant to this provision following the
issuance of a permit; or
(3) the existence of a letter of credit constituting a binding commitment to extend

credit in such amount, issued by a national or state bank chartered to do business within
the United States or within any one of the states. The letter of credit shall provide for
payment to the state upon such conditions as the director shall make at the time of the
granting of the permit, provided that no payment pursuant to such letter of credit shall
be required prior to a hearing before the commission at which the operator shall have an
opportunity to contest the requirement of payment, which hearing shall be held pursuant
to the requirements of Section 29 [69-25A-29 NMSA 1978] of the Surface Mining Act.

D. Cash or securities so deposited shall be deposited upon the same terms as the terms
upon which surety bonds may be deposited.

E. The amount of the bond or deposit required and the terms of each acceptance of the
applicant’s bond shall be adjusted by the director from time to time as affected land acreages
are increased or decreased or where the cost of future reclamation changes.

History: Laws 1979, ch. 291, § 13.

69-25A-14.. Permit approval or denial.

A. Upon the basis of a complete mining application and reclamation plan or a revision
or a renewal thereof, as required by the Surface Mining Act [69-25A-1 to 69-25A-35 NMSA
1978], including public notification and an opportunity for a public hearing as required by
Section 17 [63-25A-17 NMSA 1978] of that act, the director shall grant, require modification
of or deny the application for a permit in a reasonable time not to exceed the timeilimitations
set forth in Section 18 [69-25A-18 NMSA 1978] of that act and notify the applicant. in writing.
The applicant for a permit, or revision of a permit, shall have the burden of establishing
that his application is in compliance with all the requirements of that act. Within ten days
after the granting of a permit, the director shall notify the local governmental officials in
the municipality, if any, and county, in which the area of land to be affected is located that
a permit has been issued and shall describe the location of the land.

B. No permit or revision application shall be approved unless the application
affirmatively demonstrates and the director finds in writing on the basis of the information
set forth in the application or from information otherwise available which will be
documented in the approval, and made available to the applicant, that:

(1) the permit application is accurate and complete and that all the requirements

of the Surface Mining Act have been complied with;

(2) the applicant has demonstrated that reclamation as required by the Surface
Mining Act can be accomplished under the reclamation plan contained in the permit
application;

(3) the assessment of the probable cumulative impact of all anticipated mining in the
area on the hydrologic regime specified in Subsection B of Section 10 [69-25A-10 B NMSA
1978] of the Surface Mining Act has been made by the director and the proposed operation
thereof has been designed to prevent material damage to the water supply outside the
permit area; :

(4) the area proposed to be mined is not included within an area designated
unsuitable for surface coal mining pursuant to Section 26 [69-25A-26 NMSA 19378] of the
Surface Mining Act or is not within an area under study for such designation in an
administrative proceeding commenced pursuant to that section (uniess in such an area as
to which an administrative proceeding has commenced pursuant to Section 26 [69-25A-26
NMSA 1978] of that act, the operator making the permit application demonstrates that
prior to January 1, 1977, he has made substantial legal and financial commitments in
relation to the operation for which he is applying for a permit);
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(5) the proposed surface coal mining operation would:

(a) not interrupt, discontinue or preclude farming on alluvial valley floors that
are irrigated or naturally subirrigated, but, excluding undeveloped range lands which are
not significant to farming on such alluvial valley floors and those lands as to which the
director finds that if the farming-that will be interrupted, discontinued or precluded is of
such small acreage as to be of negligible impact on the farm’s agricultural production; or

(b) not materially damage the quantitv or quality of water in surface or
underground water systems that supply these valley floors in Subparagraph (a) of this
paragraph. Provided, that this paragraph shall not affect those surface coal mining
operations which, in the -welve-month period immediately preceding August 3, 1977: (1)
produced coal in commercial quantities, and were located within or adjacent to alluvial
valley floors; or (2) -had obtained specific permit approval to conduct surface coal mining
operations within the alluvial valley floors; and »

(6) in cases where the private mineral estate has been severed from the private
surface estate, the applicant has submitted to the director:

(a) the written consent of the surface owner to the extraction of coal by surface
mining methods; or : : :

(b) a cor:veyance that expressly grants or reserves the right to extract the coal
by surface mining methods; or if the conveyance does not expressly grant the right to extract

coal by surface mining methods, the surface-subsurface legal relationship shall be-

determined in accordance with state law. Provided, that nothing in the Surface Mining Act
shall be construed to authorize the director or the commission to adjudicate property rights
disputes.

C. The applicant shall file with his permit application a schedule listing any and all

notices of violations of the Surface Mining Act and any law, rule or regulation of the United .

States, or of any department or agency in the United States, pertaining to air or water
environmental protection incurred by the applicant in connection with any surface coal
mining operation during the three-year period prior to the date of application. The schedule
shall also indicate the final resolution of any such notice of violation. Where the schedule
or other information available to the director indicates that any surface coal mining
operation owned or controlled by the applicant is currently in violation of that act or such
other laws, rules or regulations referred to in this subsection, the permit shall not be issued
until the applicant submits proof that such violation has been corrected or is in the process
of being corrected to the satisfaction of the director, department or agency which has
jurisdiction over such violation and no permit shall be issued to an applicant after finding
by the director, after opportunity for hearing, that the applicant, or the operator specified
in the application, controls or has controlled mining operations with a demonstrated pattern
of willful violations of the Surface Mining Act of such nature and duration with such
resulting irreparable damage to the environment as to indicate an intent not to comply with
the provisions of that act.

D. In addition to finding the application in compliance with Subsection B of this section,
if the area proposed to be mined contains prime farmland pursuant to Section 10 [69-25A-10
NMSA 1978] of the Surface Mining Act, the director shall, after consultation with the
United States secretary of agriculture, and pursuant to regulations issued by the United
States secretary of interior with the concurrence of the United States secretary of
agriculture, grant a permit to mine on prime farmland if the director finds in writing that
the operator has the technological capability to restore such mined area, within a reasonable
time, to equivalent or higher levels of yield as nonmined prime farm.and in the surrounding
area under equivalent levels of management and can meet the soil reconstruction standards
in Section 19 [69-25A-19 NMSA 1978] of that act. Except for comp.iiance with Subsection
B of this section, the reguirements of this subsection shall apply to all permits issued after
August 3, 1977. Nothing in this subsection shall apply to any permit issued prior to August
3, 1977, or to any revisions or renewals thereof, or to any existing surface coal mining
operations for which a permit was issued prior to August 3, 1977.
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History: Laws 1979, ch. 291, § 14. * ~ 58 C.J.S. Mines and Minerals § 229.
Am. Jur. 2d and CJ.S. references. — 54 Am. Jur. :
2d Mines and Minerals § 173.

69-25A-15. Revision of permits.

A. During the term of the permit the permittee may submit an application forr a revision
of the permit, together with a revised reclamation plan, to the director. An application for
a revision of a permit shall not be approved unless the director finds that reclamation as
required by the Surface Mining Act [69-25A-1 to 69-25A-35 NMSA 1978] can be
accomplished under the revised reclamation plan. The revision shall be approved or
disapproved within the period of time established in Section 14 [69-25A-14 NMSA 1978] of
that act. The director shall establish guidelines for a determinatior: of the scal: or extent
of a revision request for which all permit application information requirements and
procedures, including notice and hearings, shall apply. Provided, that any revisions which
propose significant alterations in the reclamation plan shall, at a minimum, be 'subject to
notice and hearing requirements. Any extensions to the area covered by the permit, except
incidental boundary revisions, must be made by application for another permit.

B. No transfer, assignment or sale of the rights granted under any permit issued pursuant
to the Surface Mining Act shall be made without the written approval of the director.

C. The director shall, within a time limit prescribed in regulations promulgated by the
commission, review outstanding permits and may require reasonable reévision or
modification of the permit provisions during the term of such permit. Provided, that such
revision or modification shall be based upon a written finding and subject to notice and
hearing requirements established by the Surface Mining Act. :

History: Laws 1979, ch. 291, § 15.

69-25A-16. Coal exploration.

A. Coal exploration operations which substantially disturb the natural land surface shall
be conducted in accordance with exploration regulations issued by the commission. Such
regulations shall include, at a minimum: the requirement that prior to conducting any
exploration under this section, any person must file with the director notice of intention
to explore and such notice shall include a description of the exploration area and the period
of supposed exploration; and provisions for reclamation in accordance with the peirformance
standards in Section 19 [69-25A-19 NMSA 1978] of the Surface Mining Act of all lands
disturbed in exploration, including excavations, roads, drill holes and the r<=mova1 of
necessary facilities and equipment.

B. Information submitted to the director pursuant to this section as colnﬁdentlal
concerning trade secrets or privileged commercial or financial information which relates
to the competitive rights of the person or entity intended to explore the described ‘area shall
not be available for public examination.

C. Any person who conducts any coal exploration activities which substantially disturb
the natural land surface in violation of this section or regulations issued pursuant thereto
shall be subJect to the provisions of Section 22 [69-25A-22 NMSA 1978) of the Surface Mining
Act.

D. No operator shall remove more than two hundred fifty tons of coal without the specific
written approval of the director.

History: Laws 1979, ch. 291, § 16.

69-25A-17. Public notice and public hearings. |

A. At the time of submission of an application for a surface coal mining and reclamation
permit, or revision of an existing permit, pursuant to the provisions of the Surface Mining
Act [69-25A-1 to 69-25A-35 NMSA 1978], the applicant shall submit o the director a copy
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of his advertisement of the ownership, precise location and boundaries of the land to be
affected. At the time of submission, such advertisement shall be placed by the applicant
in a local newspaper of general circulation in the county of the proposed surface mine at
least once a week for four consecutive weeks. The director shall notify various local
governmental bodies, planning agencies and sewage and water treatment authorities, and
water companies in the locality in which the proposed surface mining will take place, of
the operator’s intention to surface mine a particularly described tract of land and indicating
the application number, if any, and where a copy of the proposed mining and reclamation
plan may be inspected. These local bodies, agencies, authorities or companies may submit
written comments with respect to the effects of the proposed operation on the environment
which are within their area of responsibility within thirty days following the last
publication of the above notice. Such comments shall immediately be transmitted to the
applicant by the director and shall be made available to the public at the same locations
as are the mining applications.

B. Any person having an interest which is or may be adversely affected or the officer or
head of any federal, state or local governmental agency or authority may file written
objections to the proposed initial or revised application for a permit for surface coal mining
and reclamation operations with the director within thirty days after the last publication
of the notice as provided in Subsection A of this section. Such objections shall immediately
be transmitted to the applicant by the director and shall be made available to the public.
If written objections are filed and an informal conference requested by the objector within
the thirty-day period, the director shall then designate a hearing officer who shall preside
at an informal conference in the locality of the proposed mining within a reasonable time
after the receipt of such objections and request. The informal conference shall also be held
if requested at any time by the applicant, or upon the director’s own motion. The date, time
and location of the informal conference shall be advertised by the director in a newspaper .
of general circulation in the locality at least two weeks prior to the scheduled conference
date. The hearing officer may arrange with the applicant, upon request by any party to the
administrative proceeding, access to the proposed mining area for the purpose of gathering
information relevant to the proceeding. An electronic or stenographic record shall be made
of the conference proceeding, unless waived by all parties. Such record shall be maintained
and shall be accessible to the parties until final release of the applicant’s performance bond.
In the event all parties requesting the informal conference stipulate agreement prior to the
requested informal conference and withdraw their request, the informal conference need
not be held.

History: Laws 1979, ch. 291, § 17.

69-25A-18. Decisions of director and appeals.

A. Ifan informal conference has been held pursuant to Section 17 [69-25A-17 NMSA 1978]
of the Surface Mining Act, the director, after receiving the recommendation of the hearing
officer, shall issue and furnish the applicant for a permit and persons who are parties to
the administrative proceedings with the written finding of the director, granting or denying
the permit in whole or in part and stating the reasons therefor, within sixty days of the
informal conference. )

B. Ifthere has been no informal conference held pursuant to Section 17 [69-25A-17 NMSA
1978] of the Surface Mining Act, the director shall notify the applicant for a permit within
ninety days of the last publication required by Subsection A of Section 17 [69-25A-17 A
NMSA 1978] of that act, whether the application has been approved or disapproved in whole
or in part. Upon good cause shown, the time may be extended an additional ninety days.

C. If the application is approved, the permit shall be issued. If the application is
disapproved, specific reasons therefor mus: be set forth in the notification. Within thirty
days after the applicant is notified of the final decision of the director on the permit
application, the applicant or any person with an interest which is or may be adversely

59




69-25A-19 MINES 69-25A-19

affected may request a hearing on the reasons for the final determination. The director shall
hold a hearing within thirty days of such request and provide notification to all interested
parties at the time that the applicant is so notified. Such hearing shall be of record,
adjudicatory in nature and no person who presided at a conference under Section 17
[69-25A-17 NMSA 1978] of the Surface Mining Act shall either preside at the hearing or
participate in the decision thereon or in any administrative appeal therefrom. Within thirty
days after the hearing the director shall issue and furnish the applicant, and all persons
who participated in the hearing, with the written decision of the director granting or
denying the permit in whole or in part and stating the reasons therefor. ‘

D. Where a hearing is requested pursuant to Subsection C of this section, the director
may, under such conditions as he may prescribe, grant such temporary relief as he deems
appropriate pending final determination of the proceeding if:

(1) all parties to the proceeding have been notified and given an opportunity to be
heard on a request for temporary relief;

(2) the person requesting such relief shows that there is a substantial likelihood that
he will prevail on the merits of the final determination of the proceeding; and

(3) such relief will not adversely affect the public health or safzaty or cause 51gniﬁcant
imminent environmental harm to land, air or water resources.

E. For the purpose of such hearing, the director may administer oaths subpoena
witnesses or written or printed materials, compel attendance of the witnesses or production
of the materials and take evidence including but not limited to site inspections of the land
to be affected and other surface coal mining operations carried on by the applicant in the
general vicinity of the proposed operation. A verbatim record of each public hearing
required by the Surface Mining Act shall be made, and a transcript made available on the
motion of any party or by order of the director.

F. Any applicant or any person with an interest which is or may be adversely affected
who has participated in the administrative proceedings as an objector, and who is; aggrieved
by the decision of the director or the director’s failure to act within the time limits specified
in the Surface Mining Act, shall have the right to seek administrative review in accordance
with Subsection G of Section 29 [69-25A-29 G NMSA 1978] of that act.

History: Laws 1979, ch. 291, § 18. 58 C.J.S. Mines and Minerals § 229.
Am. Jur. 2d and C.J.S. references. — 54 Am. Jur.
2d Mines and Minerals § 173.

69-25A-19. Environmental protection performance standards; surface coal
mining operations.

A. Any permit issued under the Surface Mining Act [69-25A-1 to 63-25A-35 NMSA 1978]
to conduct surface coal mining operations shall require that the surface coal mining
operations meet all applicable performance standards of that act, and siich other
requirements as the commission shall promulgate by regulation.

- B. General performance standards shall be promulgated by regulation of the commission
and shall be applicable to all surface coal mining and reclamation operations and shall
require the operator as a minimum to:

(1) conduct surface coal mining operations so as to maximize the utilization and
conservation of the solid fuel resource being recovered so that reaffacting the land in the
future through surface coal mining can be minimized;

(2) restore the land affected to a condition capable of supporting the uses which it
was capable of supporting prior to any mining, or higher or better uses of which there is
reasonable likelihood, so long as such use or uses do not present any actual o¥ probable
hazard to public health or safety or pose any actual or probable threst of water dimunition
or pollution, and the permit applicant’s declared proposed land use following reclamation
is not deemed to be impractical or unreasonable, to be inconsistent with applicable land use
policies and plans promulgated by the legislature or any political subdivision, or; planning
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districts established by the legislature, to involve unreasonable delay in implementation,
or to be violative of federal, state or local law;

(8) except as provided in Subsection C of this section with respect to all surface coal
mining operations, backfill, compact (where advisable to insure stability or to prevent
leaching of toxic materials), and grade in order to restore the approximate original contour
of the land with all highwalls, spoil piles and depressions eliminated (unless small
depressions are needed in order to retain moisture to assist revegetation or as otherwise
authorized pursuant to the Surface Mining Act). Provided, that in surface coal mining which
is carried out at the same location over a substantial period of time where the operation
transects the coal deposit, and the thickness of the coal deposits relative to the volume of
the overburden is large and where the operator demonstrates that the overburden and other
spoil and waste materials at a particular point in the permit area or otherwise available
from the entire permit area is insufficient, giving due consideration to volumetric
expansion, to restore the approximate original contour, the operator, at a minimim, shall
backfill, grade and compact, where advisable, using all available overburden and other spoil
and waste materials to attain the lowest practicable grade but not more than the angle of
repose, to provide adequate drainage and to cover all acid-forming and other toxic materials,
in order to achieve an ecologically sound land use compatible with the surrounding region;
and provided further, that in surface coal mining where the volume of overburden is large
relative to the thickness of the coal deposit and where the operator demonstrates that due
to volumetric expansion the amount of overburden and other spoil and waste materials
removed in the course of the mining operation is more than sufficient to restore the
approximate original contour, the operator shall, after restoring the approximate contour,
backfill, grade and compact, where advisable, the excess overburden and other spoil and
waste materials to attain the lowest grade but not more than the angle of repose, and to
cover all acid-forming and other toxic materials, in order to achieve an ecologically sound
land use compatible with the surrounding region. Such overburden or spoil shall be shaped
and graded in such a way as to prevent slides, erosion and water pollation and shall be
revegetated in accordance with the requirements of the Surface Mining Act;

(4) stabilize and protect all surface areas including spoil piles affected by the surface
coal mining and reclamation operation to effectively control erosion and attendant air and

“water pollution;

(5) remove the topsoil from the land in a separate layer, replace it on the backfill
area, or, if not utilized immediately, segregate it in a separate pile from other spoil and when
the topsoil is not replaced on a backfill area within a time short enough to avoid
deterioration of the topsoil, maintain a successful cover by quick growing plant or other

. means thereafter so that the topsoil is preserved from wind and water erosion, remains free

of any contamination by other acid or toxic material and is in a usable condition for
sustaining vegetation when restored during reclamation, except if topsoil is of insufficient
quantity or of poor quality for sustaining vegetation, or if other strata can be shown to be -
more suitable for vegetation requirements, then the operator shall remove, segregate and
preserve in a like manner such other strata which are best able to support vegetation;

(6) restore the topsoil or the best available subsoil which is best able to support
vegetation;

(7) for all prime farmlands to be mined and reclaimed, specifications for soil removal,
storage, replacement and reconstruction shall be established by regulation of the
commission after considering specifications established by the secretary of the United States
department of agriculture, and the operator shall, as a minimum be required to:

(a) segregate the A horizon of the natural soil, except where it can be shown that
other available soil materials will create a final soil having a greater productive capacity;
and if not utilized immediately, stockpile this material separately from other soil and
provide needed protection from wind and water erosion contamination by other acid or toxic
material;

(b) segregate the B horizon of the natural soil, or underlying C horizons or other
strata, or a combination of such horizons or other strata that are shown to be both texturally
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and chemically suitable for plant growth and that can be shown to be equally or more
favorable for plant growth than the B horizon, in sufficient quantities to create in the
regraded final soil a root zone of comparable depth and quality to that which existed in the
natural soil; and if not utilized immediately, stockpile this material separately from other
spoil and provide needed protection from wind and water erosion or contamination by other
acid or toxic material;

(c) replace and regrade the root zone material descrlbed in Subparagraph (b) of
this paragraph with proper compaction and uniform depth over the regraded spoil material;
and

(d) redistribute and grade in a uniform manner the surface soil horizon described
in Subparagraph (a) of this paragraph;

(8) create, ifauthorized in the approved mining and reclamation plan and permit and
by the state engineer, permanent impoundments of water on mining sites as part of
reclamation activities only when it is adequately demonstrated that:

(a) the size of the impoundment is adequate for its intended purposes;

(b) the impoundment dam construction will be so designed as to achieve
necessary stability with an adequate margin of safety compatible with that of structures
constructed under 16 U.S.C. § 1006;

(c) the quality of impounded water will be suitable on a permanent basis for its
intended use and that discharges from the impoundment will not degrade the wafer quality
below water quality standards established pursuant to applicable federal and state law in
the receiving stream; '

(d) the level of water will be reasonably stable if necessary for the intended use;

(e) final grading will provide adequate safety and access for proposed water
users; and

(f) such water impoundments will not result in the diminution of the gquality or
quantity of water utilized by adjacent or surrounding landowners for agricultural,
industrial, recreational or domestic uses;

(9) conduct any augering operation associated with surface mining in a manner to
maximize recoverability of mineral reserves remaining after the operation and reclamation
are complete, and seal all auger holes with an impervious and noncombustible material in
order to prevent drainage, unless the director determines that the resulting impoundment
of water in such auger holes may create a hazard to the environment or the public health
or safety. Provided, that the director may prohibit augering if necessary to maximize the
utilization, recoverability or conservation of the solid fuel resources or to protect against
adverse water quality impacts;

(10) minimize the disturbances to the prevailing hydrologic regime specified in
Subsection B of Section 14 [69-25A-14 B NMSA 1978] of the Surface Mining Act at'the mine
site and in associated off-site areas and to the quality and quantity of water in surface and
ground water systems both during and after surface coal mining operations and during
reclamation by:

(a) avoiding acid or other toxic mine drainage by such rneasures as, but not
limited to: 1) preventing or removing water from contact with toxic producing deposits; 2)
treating drainage to reduce toxic content which adversely affects downstream water upon
being released to water courses; and 3) casing, sealing or otherwise managing boreholes,
shafts and wells to keep acid or other toxic drainage from entering ground and surface
waters;

(b) conducting surface coal mining operations so as to prevent, to the extent
possible using the best technology currently available, additional contributions of siispended
solids to streamflow, or runoff outside the permit area, but in no event shall contributions
be'in excess of requirements set by state or federal law;

(c) constructing any siltation structures pursuant to Subparagraph () of this
paragraph prior to commencement of surface coal mining operations, such structures to be
certified by a qualified. professional engineer registered in New Mexico, to be constructed
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as designed and as approved in the reclamation plan; provided that such siltation structure
shall, if otherwise required by state law; be approved by the state engineer;

(d) cleaning out and removing temporary or large settling ponds or other
siltation structures from drainways after disturbed areas are revegetated and stabilized,
and depositing the silt and debris at a site and in a manner approved by the director; -

(e) restoring recharge capacity of the mined area to approximate premining
conditions; _

(f) avoiding channel deepening or enlargement in operations requiring the
discharge of water from mines; )

(g) preserving throughout the mining and reclamation process the essential
hydrologic functions of alluvial valley floors in the arid and semiarid areas of New Mexico;
and :

(h) such other actions as promulgated by regulation of the commission;
(11) with respect to surface disposal of mine wastes, tailings, coal processing wastes
and other wastes in areas other than the mine workings or excavations, stabilize all waste
piles in designated areas through construction in compacted layers including the use of
incombustible and impervious materials if necessary and assure that the final contour of
the waste pile will be compatible with natural surroundings and that the site can and will
be stabilized and revegetated according to the provisions of the Surface Mining Act;

(12) refrain from surface coal mining within five hundred feet from active and
abandoned underground mines in order to prevent breakthroughs and to protect health and
safety of miners. Provided, that the director shall permit an operator to mine near, through
or partially through an abandoned underground mine or closer to an active underground
mine if: the nature, timing and sequencing of the approximate coincidence of specific surface
mine activities with specific underground mine activities are jointly approved by the
director and the state mine inspector; and such operations will result in improved resource-
recovery, abatement of water pollution or elimination of hazards to the health and safety
of the public;

(13) design, locate, construct, operate, maintain, enlarge, modify and remove or
abandon, in accordance with the standards and criteria established by regulation of the
commission, all existing and new coal mine waste piles consisting of mine wastes, tailings,
coal processing wastes or other liquid and solid wastes, and used either temporarily or
permanently as dams or embankments; ‘

(14) insure that all debris, acid-forming materials, toxic materials, or materials
constituting a fire hazard are treated or buried and compacted or otherwise disposed of in
a manner designed to prevent contamination of ground or surface waters and that
contingency plans are developed to prevent sustained combustion;

(15) insure that explosives are used only in accordance with existing state and federal
law and the regulations promulgated by the commission, which shall include provisions to:

(a) provide adequate advance written notice to local governments and residents
who might be affected by the use of such explosives by publication of the planned blasting
schedule in a newspaper of general circulation in the locality and by mailing a copy of the
proposed blasting schedule to every resident living within one-half mile of the proposed
blasting site and by providing daily notice to resident/occupiers in such areas prior to any
blasting;

(b) maintain for a period of at least three years and make available for public
inspection upon request a log detailing the location of the blasts, the pattern and depth of
the drill holes, the amount of explosives used per hole, and the order and length of delay
in the blasts; '

(c) limit the type of explosives and detonating equipment and the size, timing
and frequency of blasts based upon the physical conditions of the site so as to prevent: injury
to persons; damage to public and private property outside the permit area; adverse impacts
on any underground mine; and change in the course, channel or availability of ground or
surface water outside the permit areas;
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(d) require that all blasting operations be conducted by trained and competent
persons as certified and examined by the director pursuant to regulations promuigated by
the commission with the written concurrence of the state mine inspector;

(e) provide that upon the request of a resident or owner of a man-made dwelling
or structure within one-half mile of any portion of the permitted area the applicant or

permittee shall conduct a preblasting survey of such structures and submit the survey to

the director and a copy to the resident or owner making the request. The area of'the survey
shall be decided by the director; '

(16) insure that all reclamation efforts proceed in an environmentally sound manner
and as contemporaneously as practicable with the surface coal mining operations. Provided,
that where the applicant proposes to combine surface mining operations with uriderground
mining operations to assure maximum practical recovery of the mineral resiource, the
director may grant a variance for specific areas within the reclamation plan from the
requirement that reclamation efforts proceed as contemporaneously as practicable to
permit underground mining operations prior to reclamation:

(a) if the director finds in writing that: 1) the applicant has presented, as a part
of the permit application, specific, feasible plans for the proposed underground mining
operations; 2) the proposed underground mining operations are necessary or desirable to
assure maximum practical recovery of the mineral resource and will avoid multiple
disturbance of the surface; 3) the applicant has satisfactorily demonstrated that the plan
for the underground mining operation conforms to requirements for underground mining
in New Mexico and that permits necessary for the underground mining operations have
been or will be issued by the director as a condition precedent to commencement of
underground mining; 4) the areas proposed-for the variance have been showm by the
applicant to be- necessary for the implementing of the proposed underground mining
operations; 5) no substantial adverse environmental damage, either on-site or off-site, will
result from the delay in completion of reclamation as required by the Surface Mmmg Act;
and 6) provisions for the off-site storage of spoil will comply with- Paragraph (22) of this
subsection;

(b) ifthe commission has promulgated specific regulations to govern the granting
of such variances in accordance with the provisions of this paragraph and the director has
imposed such additional requirements as he deems necessary;

(¢) if variances granted under the provisions of this subsection are to b2 reviewed
by the director not more than three years from either the date of issuance of the permit
or the date of approval of the variance; and

(d) if liability under the bond filed by the applicant with the director pursuant
to Section 13 [69-25A-13 NMSA 1978] of the Surface Mining Act shall be for the duration
of the underground mining operations and until the requirements of Paragraph {13) of this
subsection and Section 23 [69-25A-23 NMSA 1978] of the Surface Mining Act have'been fully
complied with;

(17) insure that the construction, maintenance and postmining condition:s of access
roads into and across the site of operations will control or prevent erosion and"l siltation,
pollution of water or damage to fish or wildlife or their habitat or public or private property;

(18) refrain from the construction of roads or other access ways up a stream bed or
drainage channel or in such proximity to such channel so as to sericusly alter the normal
flow of water;

(19) establish on the regraded areas, and all other lands affected, a diverse, effective
and permanent vegetative cover of the same seasonal variety native to the area.of land to
be affected and capable of self-regeneration and plant succession at least equal in extent
of cover to the natural vegetation of the area; except that introduced species mzy be used
in the revegetation .process where desirable and necessary to achieve the approved
postmining land use plan;

(20) assume the responsibility for successful revegetation as required by Paragraph
(19) of this subsection, for a period of five full years after the last year of augmented seeding,
fertilizing, irrigation or other work in order to assure compliance with Paragraph (19) of
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this subsection, except in those areas or regions of New Mexico where the annual average
precipitation is twenty-six inches or less, then the operator’s assumption of responsibility
and liability will extend for a period of ten full years after the last year of augmented
seeding, fertilizing, irrigation or other work. Provided, that when the director approves a
long-term intensive agricultural postmining land use, the applicable five- or ten-year period
of responsibility for revegetation shall commence at the date of initial planting for such
long-term intensive agricultural postmining land use. Provided further, that when the
director issues a written finding approving a long-term, intensive, agricultural postmining
land use as part of the mining and reclamation plan, the director may grant exception to

~ the provisions of Paragraph (19) of this subsection;

(21) protect off-site areas from slides or damage occurring during the surface coal
mining and reclamation operations, and not deposit spoil material or '.:cate any part of the
operations or waste accumulations outside the permit area;

(22) place all excess spoil material resulting from surface coal mining and
reclamation activities in such a manner that:

(a) spoil is transported and placed in a controlled manner in position for
concurrent compaction and in such a way to assure mass stability and to prevent mass
movement; )

(b) the areas of disposal are within the bonded permit areas and all organic
matter shall be removed immediately prior to spoil placement;

(c) appropriate surface and internal drainage systems and diversion ditches are
used so as to prevent spoil erosion and movement;

(d) the disposal area does not contain springs, natural water courses or wet
weather seeps unless lateral drains are constructed from the wet areas to the main
underdrains in such a manner that filtration of the water into the spoil pile will be
prevented;

(e) if placed on a slope, the spoil is placed upon the most moderate slope among

those upon which, in the judgment of the director, the spoil could be placed in compliance
with all the requirements of the Surface Mining Act, and shall be placed, where possible,
upon, or above, a natural terrace, bench or berm, if such placement provides additional
stability and prevents mass movement; '

(f) where the toe of the spoil rests on a downslope, a rock toe buttress, of sufficient
size to prevent mass movement, is constructed;

(g) the final configuration is compatible with the natural drainage pattern and
surroundings and suitable for intended uses;

(h) design of the spoil disposal area is certified by a qualified professional
engineer registered in New Mexico to be in conformance with professional standards; and

(i) all other provisions of the Surface Mining Act are met;

(23) meet such other criteria as are necessary to achieve reclamation in accordance
with the purposes of the Surface Mining Act, taking into consideration the physical,
climatological and other characteristics of the site;

(24) to the extent possible using the best technology currently available, minimize
disturbances and adverse impacts of the operation on fish, wildlife and related
environmental values, and achieve enhancement of such resources where practicable; and

(25) provide for an undisturbed natural barrier beginning at the elevation of the
lowest coal seam to be mined and extending from the outslope for such distance as the
director shall determine to be necessary to be retained in place as a barrier to slides and
erosion.

C. (1) Where an applicant meets the requirements of Paragraphs (2) and (3) of this
subsection a permit without regard to the requirement to restore to approximate original
contour set forth in Paragraph (3) of Subsection B or Paragraphs (2) and (3) of Subsection
D of this section may be granted for the surface mining of coal where the mining operation
will remove an entire coal seam or seams running through the upper fraction of a mountain,
ridge or hill (except as provided in Subparagraph (a) of Paragraph (3) of this subsection) by
removing all of the overburden and creating a level plateau or a gently rolling contour with
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no highwalls remaining, and capable of supporting postmining uses in accord with the
requirements of this subsection.

(2) In cases where an industrial, commercial, agricultural, residential or public
facility (including recreational facilities) use is proposed for the postmining use of the
affected land, the director may grant a permit for a surface muung cperation of the nature
described in Paragraph (1) of this subsection where:

(a) after consultation with the appropriate land use planning agencies, if any,
the proposed postmining land use is deemed to constitute an equal or better economic or
public use of the affected land, as compared with premining use;

(b) the applicant presents specific plans for the proposed postmining land use
and appropriate assurances that such use will be: 1) compatible with adjacent land uses;

2) obtainable according to data regarding expected need and market; 3) assured of

investment in necessary public facilities; 4) supported by commitments from publiic agencies
where appropriate; 5) practicable with respect to private financial capability for completion
of the proposed use; 6) planned pursuant to a schedule attached to the reclamition plan
S0 as to integrate the mining operation and reclamation with the postmining land use; and
7) designed by a professional engineer registered in New Mexico in conformance with
professional standards established to assure the stability, drainage and configuration
necessary for the intended use of the site;

(c) the proposed use would be consistent with adjacent land uses, and existing
state and local land use plans and programs promulgated by the legislature or any political
subdivision, or planning districts established by the legislature;

(d) the director provides the governing bodies of the municipality and county in
which the land is located and any state or federal agency which the director, in his
discretion, determines to have an interest in the proposed use, an opportunity of not more
than sixty days to review and comment on the proposed use; and

‘(e) all other requirements of the Surface Mining Act will be met.

(3) In granting any permit pursuant to this subsection the director shall recuire that:

(a) the toe of the lowest coal seam and the overburden associated with it are
retained in place as a barrier to slides and erosion; =~

(b) the reclaimed area is stable;

(c) the resulting plateau or rolling contour drains inward from the outslopes
except at specified points;

(d) no damage will be done to natural water courses;

(e) spoil will be placed on the mountaintop bench as is necessary to achieve the
planned postmining land use. Provided, that all excess spoil material not retained on the
mountaintop shall be placed in accordance with the provisions of Paragraph (22) of
Subsection B of this section; and ‘

(0 insure stability of the spoil retained on the mountaintop and meet the other
requirements of the Surface Mining Act.

{4) The commission shall promulgate specific regulations to govern the granting of
permits in accord with the provisions of this subsection, and may impose such additional
requirements as it deems necessary consistent with the purposes of [{the] Surface Mining
Act.

(5) All permits granted under the provisions of this subsection shall be reviewed not
more than three years from the date of issuance of the permit, unless the applicant
affirmatively demonstrates that the proposed development is proceeding in accordzmce with
the terms of the approved schedule and reclamation plan.

D. The following performance standards shall be applicable to steep-slope sur{face coal
mining and shall be in addition to those general performance standards required by this
section. Provided, that the provisions of this subsection shall not apply to those situations
in which an operator is mining on flat or gently rolling terrain, on which an occasional steep
slope is encountered through which the mining operation is to proceed, leaving a plain or
predominantly flat area or where an operator is in compliance with provisions of Subsectlon
C of this section:
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(1) insure that when performing surface coal mining on steep slopes, no debris,
abandoned or disabled equipment, spoil material or waste mineral matter be placed on the
downslope below the bench or mining cut. Provided, that the spoil material in excess of that
required for the reconstruction of the approximate original contour under the provisions
of Paragraph (3) of Subsection B of this section or Paragraph (2) of this subsection shall be
permanently stored pursuant to Paragraph (22) of Subsection B of this section;

(2) complete backfilling with spoil material shall be required to ccver completely the
highwall and return the site to the approximate original contour, wnich material will
maintain stability following mining and reclamation;

(3) the operator may not disturb land above the top of the highwall unless the director
finds that such disturbance will facilitate compliance with the environmental protection
standards of this section. Provided, that the land disturbed above the highwall shall be
limited to that amount necessary to facilitate the compliance;

(4) for the purposes of this subsection, the term “steep slope” is any slope above
twenty degrees or such lesser slope as may be defined by the director after consideration
of soil, climate and other characteristics of the region or the state.

E. (1) The director may permit variances for the purposes set forth in Paragraph (3) of
this subsection, provided that the watershed control of the area is improved; and further
provided complete backfilling with spoil material shall be required to cover completely the
highwall which material will maintain stability following mining and reclamation.

(2) Where an applicant meets the requirements of Paragraphs (3) and (4) of this
subsection a variance from the requirement to restore to approximate original contour set
forth in Paragraph (2) of Subsection D of this section may be granted for the surface mining
of coal where the owner of the surface knowingly requests in writing, as a part of the permit
application that such a variance be granted so as to render the land, after reclamation,
suitable for an industrial commercial, residential or public use, including recreational
facilities, in accord with the further provisions of Paragraphs (3) and (4) of this subsection. -

(3) (a) After consuitation with the appropriate land use planning agencies of the
municipality, if any, and the county in which mining is to occur, the potential use of the
affected land is deemed to constitute an equal or better economic or public use;

(b) is designed and certified by a qualified professional engineer registered in
New Mexico in conformance with professional standards established to assure the stability,
drainage and configuration necessary for the intended use of the site; and

(c) after approval of the soil and water conservation division of the natural
resources department the watershed of the affected land is deemed to be improved.

(4) In granting a variance pursuant to this subsection, the director shall require that
only such amount of spoil will be placed off the mine bench as is necessary to achieve the
planned postmining land use, insure stability of the spoil retained on the bench, meet all
other requirements of the Surface Mining Act, and all spoil placement off the mine bench
must comply with Paragraph (22) of Subsection B of this section.

(5) The commission shall promulgate specific regulations to govern the granting of
variances in accord with the provisions of this subsection, and may impose such additional
requirements as it deems necessary.

(6) All exceptions granted under the provisions of this subsection shall be reviewed
not more than three years from the date of issuance of the permit, unless the permittee
affirmatively demonstrates that the proposed development is proceeding in accordance with
the terms of the reclamation plan.

History: Laws 1979, ch. 291, § 19.

69-25A-20. Environmental protection performance standards; surface
effects of underground coal mining operations.

A. The commission shall promulgate rules and regulations directed toward the surface
effects of underground coal mining operations, embodying the following requirements and
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in accordance with the procedures established under Section 6 [69-25A-6 NMSA 1978) of
the Surface Mining Act. Provided, that in adopting any rules and regulations, the
commission shall consider the distinct difference between surface coal mining and
underground coal mining.

B. Each permit issued pursuant to the Surface Mining Act [69-25A-1 to 69-25A-35 NMSA
1978] and relating to underground coal mining shall require the operator to:

(1) adopt measures consistent with known technology in order to prevent subsidence
causing material damage to the extent technologically and economically feasible; maximize
mine stability; and maintain the value and reasonably foreseeable use of such surface lands,
except in those instances where the mining technology used requires planned subsidence
in a predictable and controlled manner. Provided, that nothing in this subsectlc»n shall be
construed to prohibit the standard method of room and pillar mining;

(2) seal all portals, entryways, drifts, shafts or other openings between the surface
and underground mine working when no longer needed for the conduct of the mining
operations;

(8) fill or seal exploratory holes no longer necessary for mining, maximizing to the
extent technologically and economically feasible return of mine and processing waste,
tailings and any other waste incident to the mining operation, to the mine workings or
excavations;

(4) with respect to surface disposal of mine wastes, tailings, coal processing wastes
and other wastes in areas other than the mine workings or excavations, stabilize all waste
piles created by the permittee from current operations through construction in compacted
layers including the use of incombustible and impervious materials if necessary and assure
that any leachate will not degrade surface or ground waters below water quality standards
established pursuant to applicable federal and state law, and that the final contour of the
waste accumulation will be compatible with natural surroundings and that the site is
-stabilized and revegetated according to the provisions of this section;

(5) design, locate, construct, operate, maintain, enlarge, modify and remove or
abandon, in accordance with the standards and criteria established by regulation; pursuant
to Section 19 [69-25A-19 NMSA 1978] of the Surface Mining Act, all existing and new coal
mine waste piles consisting of mine wastes, tailings, coal processing wastes or other liquid
and solid wastes and used either temporarily or permanently as daras or embankments;

(6) establish on regraded areas and all other lands affected, a diverse and permanent
vegetative cover capable of self-regeneration and plant succession and at least equal in
extent of cover to the natural vegetation of the area;

(7) protect off-site areas from damages which may result from such mining
operations; »

(8) eliminate fire hazards and otherwise eliminate conditions which corstitute a
hazard to health and safety of the public;

(9) minimize the disturbances of the prevailing hydrologic regime at the ‘mine site
and in associated off-site areas and to the quantity of water in surface and ground water
systems both during and after coal mining operations and during reclamation by:

(a) avoiding acid or other toxic mine drainage by such rneasures as, but not
limited to: 1) preventing or removing water from contact with toxic producing deposits; 2)
treating drainage to reduce toxic content which adversely affects downstream wéter upon
being released to water courses; and 3) casing, sealing or otherwise managing boreholes,
shafts and wells to keep acid or other toxic drainage from entering ground and surface
waters; and

(b) conducting surface coal mining operations so as to prevent to the extent
possible, using the best technology currently available, additional contribttions of
suspended solids to streamflow or runoff outside the permit area (but in no event s hall such
contributions be in excess of limits set by applicable state or federal law), and avmdmg
channel deepening or enlargement in operations requiring the discharge of water from
mines;

68

ar




e e S

69-25A-21 SURFACE MI~..- 5 69-25A-21

(10) with respect to other surface impacts not specified in this subsection including
the construction of new roads or the improvement or use of existing roads to gain access
to the site of such activities and for haulage, repair areas, storage areas, processing areas,
shipping areas and other areas upon which are sited structures, facilities or other property
or materials on the surface, resulting from or incident to such activities, operate in
accordance with the standards established under Section 19 {69-25A-19 NMSA 1978] of the
Surface Mining Act for such effects which result from surface coal mining operations.
Provided that the commission shall make such modifications in the requirements imposed
by this paragraph as are necessary to accommodate the distinct difference between surface
and underground coal mining;

(11) to the extent possible using the best technology currently available, minimize
disturbances and adverse impacts of the operation on fish, wildlife and related
environmental values, and achieve enhancement of such resources where practicable; and

(12) locate openings for all new drift mines working acid-producing or iron-producing
coal seams in such a manner as to prevent a gravity discharge of water from the mine.

C. In order to protect the stability of the land, the director shall suspend underground
coal mining under urbanized areas, cities, towns and communities and adjacent to industrial
or commercial buildings, major impoundments or permanent streams if he finds imminent
danger to inhabitants of the urbanized areas, cities, towns and communities.

D. The provisions of the Surface Mining Act relating to permits, bonds, inspections and
enforcement, public review and administrative and judicial review shall be applicable to
surface operations and surface impacts incident to an underground coal mine with such
modifications to the permit application requirements, permit approval or denial procedures
and bond requirements as are necessary to accommodate the distinct difference between
surface and underground coal mining. The commission shall promulgate such modifications
in accordance with the rule-making procedure established in Section 6 [69-25A-6 NMSA
1978] of the Surface Mining Act. '

History: Laws 1979, ch. 291, § 20.

69-25A-21. Inspection and monitoring.

A. The commission, by regulation, shall require any permittee to:

(1) establish and maintain appropriate records;

(2) make monthly reports to the director;

(3) install, use and maintain any necessary monitoring equipment or methods;

(4) evaluate results in accordance with such manner as the commission shall
prescribe by regulation; and

(5) provide such other information relative to surface coal mining and reclamation
operations as the commission, by regulation, deems reasonable and necessary.

B. For those surface coal mining and reclamation operations which remove or disturb
strata that serve as aquifers which significantly insure the water supply for water users
either on or off the mining site, the director shall specify: _

(1) monitoring sites to record the quantity and quality of surface drainage above and
below the mine site as well as in the potential zone of influence;

(2) monitoring sites to record level, amount and samples of ground water and aquifers
potentially affected by the mining and also directly below the lowermost (deepest) coal seam
to be mined;

(3) records of well logs and borehole data to be maintained; and

(4) monitoring sites to record precipitation.

C. The monitoring data collection and analysis required by this section shall be conducted
according to standards and procedures set forth by regulation of the commission in order
to assure their reliability and validity.

D. The authorized representatives of the director without advance notice and upon
presentation of appropriate credentials:
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(1) shall have the right of entry to, upon.or through any surface coal mining and
reclamation operations or any premises in which any records required to be rénaintained
under Subsection A of this section are located; and

(2) may at reasonable times, and without delay, have access tc and copy aiy records,
inspect any monitoring equipment or method of operation required under the Surface
Mining Act [69-25A-1 to 69-25A-35 NMSA 1978].

E. The inspections by the director shall:

(1) occur on an irregular basis averaging not less than one partial inspection per
month and one complete inspection per calendar quarter for the surface coal mining and
reclamation operation covered by each permit;

(2) occur without prior notice to the permittee or his agents o1 employees except for
necessary on-site meetings with the permittee; and

{3) include the filing of inspection reports adequate to enforce the requirements of
and to carry out the terms and purposes of the Surface Mining Act.

F. Each permittee shall conspicuously maintain at the entrances to the surface coal
mining and reclamation operations a clearly visible sign which sets forth the name, business
address and phone number of the permittee and the permit number of the surface coal
mining and reclamation operation.

G. Each inspector, upon detection of each violation of any requirement of the Surface
Mining Act, or regulation issued thereunder, shall forthwith inform the operator in writing,
and shall report in writing any such violation to the director.

H. Copies of any records, reports, inspection materials or information obtained under the
Surface Mining Act by the director, except for material required by law to be kept
confidential, shall be made immediately available to the public at central and sufficient
locations in the county, multicounty and state area of mining so that they are coriveniently
available to residents in the areas of mining.

History: Laws 1979, ch. 291, § 21.

69-25A-22. Penalties and sanctions.

A. Any permittee who violates any permit condition or any person who viclates any
provision of the Surface Mining Act [69-25A-1 to 69-25A-35 NMSA 1978] may be assessed
a civil penalty by the director, except that if such violation leads to the issuance of a
cessation order under Section 25 [69-25A-25 NMSA 1978] of the Surface Mining Act, the
civil penalty shall be assessed. Such penalty shall not exceed five thousand dollars ($5,000)
for each violation. Each day of continuing violation may be deemed a separate viglation for
purposes of penalty assessments. In determining the amount of the penalty, consideration
shall be given to:

(1) the permittee’s history of previous violations at the particular surface coal mining
operation;

(2) the seriousness of the violation, including any irreparable harm to the
environment and any hazard to the health or safety of the public;

(3) whether the permittee was negligent; and

(4) the demonstrated good faith of the permittee charged in attempting to achieve
rapid compliance after notification of the violation.

B. A civil penalty shall be assessed by the director only after the person charged with
a violation described under Subsection A of this section has been given an opportunity for
a public hearing. Where such a public hearing has been held, the director shall make
findings of fact, and shall issue a written decision as to the occurrence of the violation and
the amount of the penalty which is warranted, incorporating, when appropriate,'an order
therein requiring that the penalty be paid. When appropriate, the director shall consolidate
such hearings with other proceedings under Section 25 [69-25A-25 NMSA 1978] of the
Surface Mining Act. Any hearing under this section shall be of record and adjudicatory in
accordance with commission regulations. Where the person charged with such a zviolation
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fails to avail himself of the opportunity for a public . earing, a civil penalty shall be assessed
by the director after the director has determined th: : a violation did occur, and the amount
of the penalty which is warranted, and has issued zn order requiring that the penalty be
paid. -

C. Upon the issuance of a notice or order charging that a violation of the Surface Mining
Act has occurred, the director shall inform the operator within thirty days of the proposed
amount of the penalty. The person charged with the penalty shall then have thirty days

_ to pay the proposed penalty in full or, if the person wishes to contest either the amount

of the penalty or the fact of the violation, forward the proposed amount to the director for
placement in an escrow account. If through administrative or judicial review of the proposed
penalty, it is determined that no violation occurred, or that the amount of the penalty should
be reduced, the director shall within thirty days remit the appropriate amount to the person,
with interest at the rate of six percent per annum, or at the prevailing United States
department of the treasury rate, whichever is greater. Failure to forward the money to the
director within thirty days shall result in a waiver of all legal rights to contest the vxolatlon
or the amount of the penalty. ..

D. Civil penalties owed under the Surface Mmmg Act may be recovered in a civil action
brought by the attorney general at the request of the director in the district court of the
county where the violation occurred.

E. Any person who willfully and knowingly violates a condition of a permit issued
pursuant to the Surface Mining Act or fails or refuses to comply with any order issued under
Section 25 [69-25A-25 NMSA 1978] or Section 30 [69-25A-30 NMSA 1979] of that act, or any
order incorporated in a final decision issued by the director or the commission with respect
to which the time for appeal has expired or with respect to which the right of appeal has
been exhausted, except an order incorporated in a decision issued under Subsection B of
this section, shall, upon conviction, be punished by a fine of not more than ten thousand .
dollars (310,000) or by imprisonment for not more than one year, or both.

F. Whenever a corporate permittee commits a violation as specified in Subsection E of
this section, any director, officer or agent or [of] such corporation who willfully and
knowingly authorized, ordered or carried out such violation, failure or refusal shall be
subject to the same civil penalties, fines and imprisonment that may be imposed upon a -
person under Subsections A and E of this section.

G. Whoever knowingly makes any false statement, representation or certification or
knowingly fails to make any statement, representation or certification in any application,
record, report, plan or other document filed or required to be maintained pursuant to the
Surface Mining Act or any final order or decision issued by the director or the commission,
with respect to which the time for appeal has expired or with respect to which the right
of appeal has been exhausted shall upon conviction, be punished by a fine of not more than
ten thousand dollars ($10,000), or by imprisonment for not more than one year or both.

H. Any operator who fails to correct a violation for which a citation has been issued under
Section 25 [69-25A-25 NMSA 1978] of the Surface Mining Act within the period permitted
for its correction, (which period shall not end until the last to occur of:

(1) the entry of a final order by the director, in the case of any review proceedings
under Section 29 [69-25A-29 NMSA 1978] of that act initiated by the operator-wherein the
director orders, after an expedited hearing, the suspension of the abatement requirements
of the citation after determining that the operator will suffer irreparable loss or damage
from the application of those requirements;

(2) the commission’s decision, in the case of an appeal mltlated by the operator
pursuant to Subsection G of Section 29 [69-25A-29G NMSA 1978] of the Surface Mining Act;
or

(3) until the entry of an order of the court, in the case of any review proceedings under
Section 30 [69-25A-30 NMSA 1978] of that act initiated by the operator wherein the court
orders the suspension of the abatement requirements of the citation)
shall be assessed a civil penalty of not less than seven hundred fifty dollars ($750) for each
day during which such failure or violation continues.
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History: Laws 1979, ch. 291, § 22. . 58 C.J.S. Mines and Mirerals § 229.
Am, Jur. 2d and CJ.S. references. — 54 Am. Jur.
2d Mines and Minerals §§ 172, 173.

69-25A-23. Release of performance bonds.

A. The permittee may file a request with the director for the release of all or part of a
performance bond or deposit. Within thirty days after any application for bond or deposit
release has been filed with the director, the operator shall submit a copy of an advei-tisement
placed at least once a week for four successive weeks in a newspaper of general circulation
in the locality of the surface coal mining operation. Such advertisement shall be considered
part of any bond release application and shall contain a notification of the precise location
of the land affected, the number of acres, the permit and the date approved, the amount
of the bond filed and the portion sought to be released, and the type and appropriate dates
of reclamation work performed, and a description of the results achieved as they relate to
the operator’s approved reclamation plan. In addition, as part of any bond release
application, the applicant shall submit copies of letters which he has sent to adjoining
property owners, local governmental bodies, planning agencies and sewage and water
treatment authorities or water companies in the locality in which the surface cozil mining
and reclamation activities took place, notifying them of his intention to seek release from
the bond.

B. Upon receipt of the notification and request, the director shall within thirty days
conduct an inspection and evaluation of the reclamation work involved. Such evaluation
shall consider, among other things, the degree of difficulty to complete any remaining
reclamation, whether pollution of surface and subsurface water is occurring, the probability
of continuance or future occurrence of such pollution and the estimated cost of abating such
-pollution. The director shall notify the permittee in writing of his decision to release or not
to release all or part of the performance bond or deposit within sixty days from the filing
of the request, if no public hearing is held pursuant to Subsection F of this section, and if’
there has been a public hearing held pursuant thereto, within thirty days thereafter.

C. The director may release in whole or in part the bond or deposit if he is satisfied the
reclamation covered by the bond or deposit or portion thereof has bzen accomplished as
required by the Surface Mining Act [69-25A-1 to 69-25A-35 NMSA 1¢78] according to the
following schedule:

(1) when the operator completes the backfilling, regrading and drainage control of
a bonded area in accordance with his approved reclamation plan, the release of sixty percent
of the bond or collateral for the applicable permit area;

(2) after revegetation has been established on the regraded mined lands in
accordance with the approved reclamation plan. When determining the amount of bond to
be released after successful revegetation has been established, the director shall retain that
amount of the bond for the revegetated area which would be sufficient. for a third party to
cover the cost of reestablishing revegetation and for the period specified for operator
responsibility in Section 19 [69-25A-19 NMSA 1978] of the Surfzce Mining Act for
reestablishing revegetation. No part of the bond or deposit shall be released under this
paragraph so long as the lands to which the release would be applicable are contributing
suspended solids to streamflow or runoff outside the permit area in excess of the
requirements set by Section 19 [69-25A-19 NMSA 1978] of that act or until soil productivity
for prime farmlands has returned to equivalent levels of yield as non-mined land of the same
soil type in the surrounding area under equivalent management practices as detnrmmed
from the soil survey performed pursuant to Section 10 [69-25A-10 NMSA 1978] of that act.
Where a silt dam is to be retained as a permanent impoundment pursuant to Se,ctlon 19
[69-25A-19 NMSA 1978] of that act, the portion of bond which relates to reclamation of the
silt dam may be released under this section so long as provisions for sound future
maintenance by the operator or the landowner have been made with the directof

(3) when the operator has completed successfully all surface coal mmmg and
reclamation activities, the release of the remaining portion of the bond, but not before the
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expiration of the period specified for operator respor: . . ¥ in Section 19 [69-25A-19 NMSA
1978] of the Surface Mining Act. Provided, that nc .. 4 shall be fully released until all
reclamation requirements of that act are fully met.

D. If the director disapproves the application for release of the bond or portlon thereof,
the director shall notify the permittee, in writing, stating the reasons for disapproval and
recommending corrective actions necessary to secure the release and allowing opportunity
for a public hearing.

E. When any application for total or partial bond release is “ied with the director, the
director shall notify the municipality, if any, in which the suriace coal mining operation
is located by certified mail at least thirty days prior to the relez:-= of all or a portion of the
bond.

F. Any person with a valid legal interest which might be adversely affected by release
of the bond or the responsible officer or head of any federal, state or local governmental
agency which has jurisdiction by law or special expertise with respect to any environmental,
social or economic impact involved in the operation, or is authorized to develop and enforce
environmental standards with respect to such operations shall have the right to file written
objections to the proposed release from bond to the director within thirty days after the last
publication of the notice pursuant to Subsection A of this section. If written objections are
filed and a hearing is requested, the director shall inform all the interested parties of the
time and place of the hearing, and hold a public hearing in the locality of the surface coal
mining operation proposed for bond release within thirty days of the request for such
hearing. The date, time and location of such public hearing shall be advertised by the
director in a newspaper of general circulation in the locality for two consecutive weeks, and
shall hold a public hearing in the locality of the surface coal mining operation proposed for
bond release or at Santa Fe at the option of the objector, within tlnrty days of the request
for such hearing.

G. Without prejudice to the rights of the objectors, the applicant or the responsibilities '
of the director pursuant to this section, the director may establish an informal conference
as provided in Section 17 [69-25A-17 NMSA 1978] of the Surface Mining Act to resolve such
written objections.

H. For the purpose of such hearing, the director shall have the authority and is hereby
empowered to administer oaths, subpoena witnesses or written or printed materials, compel
the attendance of witnesses or production of the materials and take evidence including but
not limited to inspections of the land affected and other surface coal mining operations
carried on by the applicant in the general vicinity. A verbatim record of each public hearing
required by the Surface Mining Act shall be made, and a transcript made available on the
motion of any party or by order of the director.

History: Laws 1979, ch. 291, § 23.

69-25A-24. Citizen suits.

A. Any person haﬁng an interest which is or may be adversely affected may commence
a civil action on his own behalf to compel compliance with the Surface Mining Act [69-25A-1
to 69-25A-35 NMSA 1978]. Such action may be brought against:

(1) the director or the commission alleging a violation of the Surface Mmmg Act or
of any rule, regulation, order or permit issued pursuant thereto;

(2) any person who is alleged to be in violation of any rule, regulation, order or permit
issued pursuant to the Surface Mining Act; or

(3) the director or commission alleging a failure to perform any nondiscretionary act
or duty under the Surface Mining Act. Provided, however, that no action may be commenced
if the director or the commission has commenced and is diligently prosecuting a civil action
in a court of this state to require compliance with that act, but in any such action any person
whose interest may be adversely affected may intervene as a matter of right.
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B. No action may be commenced under this section prior to sixty days after the plaintiff
has given written notice to the director, the commission, the attorney general znd to any
alleged violator of the Surface Mining Act. However, where the violation or order
complained of constitutes an immediate threat to the health or safety of the plaintiff or
would immediately and irreversibly impair a legal interest of the plaintiff, an action under
this section may be brought immediately after notification of the proper parties.

C. Any action brought under this section alleging a violation of the Surface Mining Act
or the regulations thereunder other than suits against the director or the commission shall
be brought in the judicial district in which the surface mining operation complained of is
located. Suits against the director or the commission shall be brougkt in the disfrict court
of Santa Fe.

D. In any action under this section, the director or commission, if not a party, may
intervene as a matter of right. ‘

E. The court in issuing any final order in any action brought pursuant to this section,
may award costs of litigation, including attorney and expert witness fees, to sny party,
whenever the court determines such award is appropriate. The court may, if a temporary
mjunctlon or preliminary injunction is sought, require the ﬁhng of a bond or equxvalenxt
security in accordance with the rules of civil procedure.

F. Any person who is injured in his person or property through a violation, by any
operator, of any rule, regulation, order or permit under the Surface Mining Act may bring
an action for damages, including reasonable attorney and expert witness fees, only in the
judicial district in which the surface mining operation complained of is located. Nothing
in this subsection shall affect the rights established by or limits imposed under the New
Mexico Occupational Disease Disablement Law and the Workmen’s Compensatlon Act
[562-1-1 to 52-1-69 NMSA 19781.

G. Nothing in this section shall restrict any right which any person or class of persons
may have under any statute or common law to seek enforcement of the Surface Mmmg Act
and the regulations thereunder, or to seek any other relief.

History: Laws 1979, ch. 291, § 24,
Occupational Disease Disablement Law. — See
52-3-1 NMSA 1978 and notes thereto.

69-25A-25. Enforcement.

A. When the director determines that any condition or practices exist, or that any
permittee is in violation of any requirements of the Surface Mining Act [6S-25A-1 to
69-25A-35 NMSA 1978] or any permit condition required by that act, which condition,
practice or violation also creates an imminent danger to the health or safety of the public,
or is causing or can reasonably be expected to cause significant, imminent environmental
harm to land, air or water resources, the director shall immediately order a cessation of
surface coal mining and reclamation operations or the portion thereof relevant to the
condition, practice or violation. Such cessation order shall remain in effect until the director
determines that the condition, practice or violation has been abated or until modified,
vacated or terminated by the director, pursuant to Subsection D of this section. Where the
director finds that the ordered cessation of surface coal mining and reclamation operations,
or any portion thereof, will not completely abate the imminent danger to the health or safety
of the public or the significant imminent environmental harm to land, air or water
resources, the director shall, in addition to the cessation order, impose affirmative
obligations on the operator requiring him to take whatever steps the director deems
necessary to abate the imminent danger or the significant, imminent environmental harm.

B. When, on the basis of an inspection, the director determines that any permittee is in
violation of any requirement of the Surface Mining Act or any permit condition required
by that act, but such violation does not create an imminent danger to the health or safety
of the public, or cannot be reasonably expected to cause significant, Jmmment
environmental harm to land, air or water resources, the director shall issue a notice to the
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permittee or his agent fixing a reasonable time but not more than ninety days for the
abatement of the violation and providing opportunity for public hearing. If, upon expiration
of the period of time as originally fixed or subsequently extended for good cause shown and
upon the written finding of the director, the director finds that the violation has not been
abated, he shall immediately order a cessation of surface coal mining and reclamation
operations or the portion thereof relevant to the violation. Such cessation order shall remain
in effect until the director determines that the violation has been abated or until modified,
vacated or terminated by the director pursuant to Subsection D of this section. In the order
of cessation issued by the director under this subsection, the director shall determine the
steps necessary to abate the violation in the most expeditious manner possible, and shall
include the necessary measures in the order.

C. When, on the basis of an inspection, the director determines that a pattern of violations
of any requirements of the Surface Mining Act or any permit conditions required by that
act exists or has existed, and if the director also finds that such violations are caused by
the unwarranted failure of the permittee to comply with any requirements of that act or
any permit conditions, or that such violations are willfully caused by the permittee, the
director shall forthwith issue an order to the permittee to show cause as to why the permit
should not be suspended or revoked and shall hold a public hearing pursuant to the
provisions of Subsection E of Section 29 [69-25A-29 E NMSA 1978] of that act.

D. Notices and orders issued pursuant to this section shall set forth with reasonable

vspeciﬁcity, the nature of the violation and the remedial action required, the period of time

established for abatement and a reasonable description of the portion of the surface coal
mining and reclamation operatio:: to which the notice or order applies. Each notice or order
issued under this section shall be given promptly to the permittee or his agent by the
director who issues such notice or order, and all such notices and orders shall be in writing
and shall be signed by the director. Any notice or order issued pursuant to this section may
be modified, vacated or terminated by the director. Any notice or order issued pursuant to "
this section which requires cessation of mining by the operator shall expire within thirty
days of actual notice to the operator unless a public hearing is held at the site or within
such reasonable proximity to the site that any viewings of the site can be conducted during
the course of the public hearing.

E. The director may request the attorney general to institute a civil action for relief,
including a permanent or temporary injunction, restraining order or any other appropriate
order in the district court for the county in which the surface coal mining and reclamation
operation is located or in which the permittee thereof has his principal New Mexico office,
whenever such permittee or his agent:

(1) violates or fails or refuses to comply with any order or decision issued by the
director under the Surfacing [Surface] Mining Act;

(2) interferes with, hinders or delays the director or his authorized representatives
in carrying out the provisions of that act;

(3) refuses to admit such authorized representative to the mine;

(4) refuses to permit inspection of the mine by such authorized representative;

(5) refuses to furnish any information or report requested by the director in
furtherance of the provisions of that act; or

(6) refuses to permit access to, and copying of, such records as the director determines
necessary in carrying out the provisions of that act. The court shall have jurisdiction to
provide such relief as may be appropriate. Temporary restraining orders shall be issued in
accordance with the New Mexico Rules of Civil Procedure, as amended. Any relief granted
by the court to enforce an order under Paragraph (1) of this subsection shall continue in
effect until the completion or final termination of all proceedings for review of such order
unless, prior thereto, the district court granting such relief sets it aside or modifies it.

History: Laws 1979, ch. 291, § 25.
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69-25A-26. Areas unsuitable for surface coal mining; petitions; exclusions.

A. Subject to valid existing rights, no surface coal mining operations except those which
existed on August 3, 1977, shall be permitted:

(1) which will adversely affect any publicly owned park or place included in the
national register of historic sites unless approved jointly by the director and the federal,
_state or local agency with jurisdiction over the park or the historic site;

(2) within one hundred feet of the outside right-of-way line of any public road, except
where mine access roads or haulage roads join such right-of-way line and except that the
director may permit such roads to be relocated or the area affected to lie within orie hundred
feet of such road if, after public notice and opportunity for public hearing in the locality,
a written finding is made that the interests of the public and the landowneis affected
thereby will be protected;

(3) within three hundred feet from any occupied dwelling, unless waived by the owner
thereof; .

(4) within three hundred feet of any public building, school, church, conimunity or
institutional building or public park; or '

(5) within one hundred feet of a cemetery as defined in Section 58-17-3 NMSA 1978.

B. By regulation, the commission shall establish a planning process for objectively
determining which, if any, additional land areas are unsuitable for all or certain types of
surface coal mining, based upon competent and scientifically sound data and information.
The process shall include:

(1) a data base and an inventory system which will permit proper evaluation of the
capacity of different land areas of the state to support and permit reclamation. of surface
coal mining operations;

(2) a method for implementing land use planning decisions concerning stirface coal
mining operations so that determinations of the unsuitability of land for surface ¢oal mining gm

Bl

will be integrated as closely as possible with present and future-land use planning and
regulation processes at the federal, state and local levels; and
(3) proper notice and opportunities for public participation, including a public
hearing prior to making any designation or redesignation. ’
C. Any person having an interest which is or may be adversely affected may petition the
director to have an area designated as unsuitable for surface coal mining operations, or to
have such a designation terminated. The petition shall contain allegations of facts with
supporting evidence which would tend to establish the allegations. Within ten months after
receipt of the petition, the director shall hold a public hearing in the locality of the affected
area, after appropriate notice and publication of the date, time and location of the hearing.
After an interested person has filed a petition and before the hearing, any pérson may
intervene by filing allegations of facts with supporting evidence which would tend to
establish the allegations. Within sixty days after the hearing, the director shall issue and
furnish to the petitioner and any other party to the hearing, a written decision regarding
the petition, and the reasons therefor. In the event that all the petitioners stipulate
agreement prior to the requested hearing and withdraw their request, the hearing need not
be held.
D. Prior to designating any land areas as unsuitable for surface coal mining ¢perations,
the director shall prepare a detailed statement on:
(1) the potential coal resources of the area;
(2) the demand for coal resources; and
(3) the impact of such designation on the environment, the economy and the supply
of coal. : ' . . ‘
E. Upon petition pursuant to Subsection C of this section, the director, pursuant to the
commission’s regulations: : 0 ‘
(1) shall designate an area as unsuitable for all or certain types of surface coal mining Q l
operations if he determines that reclamation pursuant to the requirements of the Surface : :
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Mining Act [69- 25A-1 to 69-25A-35 NMSA 1978] is not technologmally and economically
feasible; and

(2) may designate an area as unsuitable for certam types of surface coal mining
operations if he determines that such operations will:

(a) be incompatible with existing state or local land use plans or programs;

(b) affect fragile or historic lands in ‘which such operations could result in
significant damage to important historic, cultural, scientific and esthetic values and natural
systems; }

(c) affect renewable resource lands in which such operations could result in a
substantial loss or reduction of long-range productivity of water supply or of food or fiber
products, and such lands to include aquifers and aquifer recharge areas; or

(d) affect natural hazard lands in which such operations could substantially
endanger life and property, such lands to include areas subject to frequent flooding and
areas of unstable geology.

F. The requirements of this section do not apply:
(1) to lands on which surface coal mining operations were being conducted on August
3, 1977,
(2) to lands on which surface coal mining operations are being conducted under a
permit issued pursuant to the Surface Mining Act; or
(3) where substantial legal and financial commitments in surface coal mining
operations were in existence prior to January 4, 1977.
G. The designation of lands as unsuitable for mining pursuant to this section shall not
prevent the mineral exploration pursuant to the Surface Mining Act of any area so
designated.

History: Laws 1979, ch. 291, § 26.

69-25A-27. Cooperative agreement between the state of New Mexico and
the United States.

The governor is authorized to enter into a cooperative agreement with the secretary of
the United States department of the interior for regulation by New Mexico of surface coal
mining and reclamation operations on federal lands within New Mexico. Such cooperative
agreement shall be on such terms as the governor deems appropriate, consistent with
applicable state and federal law.

" History: Laws 1979, ch. 291, § 27.

69-25A-28. Applicability to public agencies, public utilities ahd public
" corporations.

Any agency, unit or instrumentality of federal, state or local government, including any
publicly owned utility or publicly owned corporation of federal, state or local government,
which proposes to engage in surface coal mining operations which are subject to the
requirements of the Surface Mining Act [69-25A-1 t;o 69-25A-35 NMSA 1978] shall comply
with the provisions of that act. ,

History: Laws 1979, ch. 291, § 28,
69-25A-29. Administrative review.

A. A permittee issued a notice or order by the director pursuant to the provisions of
Section 25 [69-25A-25 NMSA 1978] of the Surface Mining Act [69-25A-1 to 69-25A-35 NMSA
1978}, or any person having an interest which is or may be adversely affected by such notice
or order or by any modification, vacation or termination of such notice or order, may apply

. to the director for review of the notice or order within thirty days of receipt thereof or within
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thirty days of its modification, vacation or termination. Upon receipt of such application,
the director shall cause such investigation to be made as he deems appropriate. Such
investigation shall provide an opportunity for a public hearing, at the request of the
permittee or the person havir;g an interest which is or may be adversely affected, to enable
the permittee or such person to present information relating to the issuance and
continuance of such notice or order or the modification, vacation or termination thereof.
~ The filing of an application for review under this subsection shall not operate as a stay of
any order or notice.

B. The permittee and other interested persons shall be given written notice of the time
and place of the hearing at least five days prior thereto. Any such hearing shall be of record
and adjudicatory in nature in accordance with the commission’s regulations.

C. Upon receiving the report of such investigation, the director shall make findings of
fact, and shall issue a written decision, incorporating therein an order vacating, affirming,
modifying or terminating the notice or order, or the modification, vacation or termination
of such notice or order complained of and incorporate his findings therein. Where the
application for review concerns an order for cessation of surface coal mining and
reclamation operations issued pursuant to the provisions of Sectiori 25 [69-25A-25 NMSA
1978] of the Surface Mining Act, the director shall issue the written decision within thirty
days of the receipt of the application for review, unless temporary relief has bezn granted
by the director pursuant to Subsection D of this section or by the court pursuant to Section
30 [69-25A-30 NMSA 1978] of that act. ,

D. Pending completion of the investigation and hearing required by this siction, the
applicant may file with the director a written request that the director grant temporary
relief from any notice or order issued under Section 25 [69-25A-25 NMSA 1978] of the
Surface Mining Act together with a detailed statement giving reasons for granting such
relief. The director shall issue an order or decision granting or denying such relief
expeditiously. Provided, that where the applicant requests relief from an order for cessation
of coal mining and reclamation operations issued pursuant to Section 25 [69-25A-25 NMSA
1978] of that act, the order or decision on such a request shall be issued within five days
of its receipt. The director may grant such relief, under such conditions as he may prescribe,
ift '

(1) a hearing has been held in the locality of the permit area on the request for
temporary relief in which all parties were given an opportunity to be heard;

(2) the applicant shows that there is substantial likelihood that the findings of the
director will be favorable to him; and ‘

(3) such relief will not adversely affect the health or safety of the public or cause
significant, imminent environmental harm to land, air or water resources. '

E. Following the issuance of an order to show cause as to why a permit should not be
suspended or revoked pursuant to Section 25 [69-25A-25 NMSA 1978] of the Surface Mining
Act, the director shall hold a public hearing after giving written notice of the time, place
and date thereof. Any such hearing shall be of record and adjuclicatory in nature in
accordance with the commission’s regulations. Within sixty days following the public
hearing, the director shall issue and furnish to the permittee and all other parties to the
hearing a written decision, and the reasons therefor, concerning suspension or revocation
of the permit. If the director revokes the permit, the permittee shall immediately cease
surface coal mining operations on the permit area and shall complete reclamation within
a period specified by the director, or the director shall declare as forfeited the performance
bonds for the operation. Any order issued pursuant to this subsection shall be appealable
directly to the commission pursuant to Subsection G of this section without further review
by the director. . .

F. Whenever an order is issued under this section, or as a result of any administrative
proceeding under the Surface Mining Act, at the request of any person, a sum equal to the
aggregate amount of all costs and expenses, including attorney fees, as determined by the
director or the commission to have been reasonably incurred by such person for or in
connection with his participation in such proceedings, including any judicial review of
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agency actions, may be assessed against either party as the director, the commission or the
court deems proper; provided that no such assessment shall be imposed upon the director
or commission. ,

G. Any person who is aggrieved by a decision of the director may appeal to the commission
for relief. In order to perfect such appeal, a notice of appeal must be filed with the
commission and the director within thirty days of the director’s decision. A hearing limited
to the record compiled before the director shall be conducted by the commission in

_ accordance with commission regulations. The commission shall consider and weigh all of

the evidence contained in the record and shall make independent findings upon which to
base its decision. The commission shall not be bound by findings of the director,
notwithstanding such findings may be supported in the record by substantial evidence. If
before the date set for hearing application is made to the commission for leave to present
additional evidence, and it is shown to the satisfaction of the commission that the additional
evidence is material and that there was good reason for failure to present it in the initial
proceeding, the commission may order that the additional evidence be taken by the director.
The director may modify his findings and decision by reason of the additional evidence and
shall file with the commission a transcript of the additional evidence, together with any
modified or new findings or decision.

History: Laws 1979, ch. 291, § 29.

69-25A-30. Judicial review.

A. Any party to a proceeding before the commission who is aggrieved by a decision of
the commission issued after a hearing may obtain a review of that decision, other than a
promulgation of a regulation, in the district court of Santa Fe county. In order to obtain
a review such party must, within thirty days after the decision is rendered, file with the
court a petition for review, a copy of which shall be served upon the chairman of the
commission and the attorney general. The petition shall state all exceptions to the decision,
and the court shall not consider any exceptions not contained in the petition. Failure to file
such petition in the manner and within the time specified shall operate as a waiver of the
right to judicial review.

B. Within thirty days after service of the copy of the petition for review, the commission
shall prepare, certify and file with the clerk of the district court the record of the case,
comprising a copy of the complete transcript of the testimony taken at the hearing; copies
of all pertinent documents and other written evidence introduced at the hearing; a copy
of the decision of the commission and a copy of the petition for review containing the
exceptions filed to the decision. For good cause shown within the time stated, the judge of
the district court may issue an order granting one extension of time not to exceed sixty days.
With permission of the court, the record may be shortened by stipulation of all parties to
the review proceeding. The court may require or permit subsequent corrections to the record
when deemed desirable. At any time before or during the review proceeding the aggrieved
party may apply .to the reviewing court for an order staying the operation of the
commission’s decision pending the outcome of the review. The court may grant such relief,
under such conditions as it may prescribe, if:

(1) a hearing has been held on the request for temporary relief in which all parties
were given an opportunity to be heard;

(2) the applicant shows that there is substantial likelihood that the findings of the
director will be favorable to him; and

(3) such relief will not adversely affect the health or safety of the public or cause
significant, imminent environmental harm to land, air or water resources.

C. Upon the review of any commission decision, the judge shall sit without a jury, and
may hear oral arguments and receive written briefs, but no evidence not offered at the
hearing shall be taken, except that in cases of alleged omissions or errors in the record,
testimony thereon may be taken by the court. The court may affirm the decision of the
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commission or remand the case for further proceedings; or it may reverse the, decision, if
the substantial rights of the petitioner have been prejudiced because the adrinistrative
findings, inferences, conclusions or decisions are:

(1) in violation of constitutional provisions;

(2) in excess of the statutory authority or jurisdiction of the commission, or made
upon unlawful procedure; : '

(3) affected by other error of law;

(4) unsupported by substantial evidence on the ent1re record as submitted; or

(5) unlawful, arbitrary or capricious.

If the court reverses or remands the decision of the commission, the judge sha]l set out
in writing, which writing shall become a part of the record, the reasons for such reversal
or remand.

D. Any party to the review proceeding in district court, including the commission, may
appeal to the supreme court under the rules of procedure applicable in other civil cases.

E. Any person who is or may be aggrieved by any regulation, or any amendment or repeal
of a regulation, adopted by the commission may appeal to the court of appeals for relief.
All appeals shall be based upon the record made at the hearing before the commission, and
shall be filed with the court of appeals within thirty days after filing of the regulation under
the State Rules Act [14-3-24, 14-3-25, 14-4-1 to 14-4-9 NMSA 1978]. An appeal to the court
of appeals under this subsection is perfected by the timely filing of a notice of appeal with
the court of appeals, with a copy attached of the regulation from which the appeal is taken.
Appellant shall certify in his notice of appeal that satisfactory arrangements have been
made with the commission for preparation of transcripts of the recorrd of the hearing at the
expense of the appellant for filing with the court. Upon appeal, the court of appeals shall
set aside the regulation only if determined to be:

(1) arbitrary, capricious or an abuse of discretion;
(2) contrary to law; or :
(3) unsupported by substantial evidence on the entire record as submitted.

History: Laws 1979, ch. 281, § 30. 58 C.J.S. Mines and Minerals § 229.
Am. Jur. 2d and CJ.S. references. — 54 Am. Jur. ‘ ]
2d Mines and Minerals § 173.

69-25A-31. Exclusions.

The provisions of the Surface Mining Act [69-25A-1 to 69-25A-35 NMSA 1978] d'o not apply
to the extraction of coal:
A. by alandowner for his own noncommercial use from land owned or lea.,ed by him;
B. for commercial purposes where the surface mining operation affects two acres or
less; or
C. as an incidental part of federal, state or local government-financed highway or
other construction under regulations established by the commission.

- History: Laws 1979, ch. 291, § 31.

69-25A-32. Conflict of interest; penalty; disclosure.

A. It is unlawful for a state employee who performs any function or duty under the
Surface Mining Act [69-25A-1 to 69-25A-35 NMSA 1978] to have a direct or indirect financial
interest in any underground or surface coal mining operation.

B. Whoever knowingly violates the provisions of Subsection A of this section shall be
guilty of a misdemeanor and, upon conviction, shall be punished by a fine of not more than
two thousand five hundred dollars ($2,500) or by imprisonment of not more than one year,
or both.

C. The commission shall promulgate regulations to establish methods by which the
provisions of this section shall be monitored and enforced, including appropriate provisions
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for the filing by such employees and the review of statements and supplements thereto
concerning any financial interest which may be affected by this section.

History: Laws 1979, ch. 291, § 32.

69-25A-33. Experimental practices or other use.

" To encourage advances in mining and reclamation practices or to allow post-mining land
use for industrial, commercial, residential or public use, including recreational facilities,
the director may, with the approval by the secretary of the United States department of
the interior, authorize departures in individual cases on an experimental basis from the
environmental protection standards established under Sections 19 and 20 [69-25A-19 and
69-25A-20 NMSA 1978] of the Surface Mining Act. Such departures may be authorized if:

A. the experimental practices are potentially at least as environmentally protective,
during and after mining operations, as the performance standards of Sections 19 and 20
[69-25A-19 and 69-25A-20 NMSA 1978] of the Surface Mining Act;

B. the mining operations approved for particular land use or other purposes are not
larger or more numerous than necessary to determine the effectiveness and economic
feasibility of the experimental practices; and .

C. the experimental practices do not reduce the protection afforded public health and
safety below that provided by the performance standards of Sections 19 and 20 [69-25A-19
and 69-25A-20 NMSA 1978] of the Surface Mining Act. .

History: Laws 1979, ch. 291, § 33.

69-25A-34. Termination of act.

In the event a state program within the meaning of Section 503 of the Surface Mining
Control and Reclamation Act of 1977, 30 U.S.C. Section 1253 (1977), is not approved by the
last day of the second session of the thirty-fourth- legislature, the Surface Mining Act
[69-25A-1 to 69-25A-35 NMSA 1978] shall be automatically repealed.

History: Laws 1979, ch. 291, § 34.

69-25A-35. Administrative procedures; applicability.

The administrative procedures provided in the Surface Mining Act [69-25A-1 to 69-25A-35
NMSA 1978] are exclusive. The director and commission, when performing any function
under the Surface Mining Act, are exempt from the provisions of the Administrative
Procedures Act. s

History: Laws 1979, ch. 291, § 35. energy and minerals department to administer the act
Separability clause. — Laws 1979, ch. 291, § 39, in the sixty-eighth fiscal year and provides that any
provides for the severability of the act if any part or ~ unexpended or unencumbered balance remaining at
application thereof is held invalid. the end of the sixty-eighth fiscal year shall revert to
Temporary provision. — Laws 1979, ch. 291, § 36, the oil conservation fund.
read: “All regulations issued pursuant to any act re- Repealing clause. — Laws 1979, ch. 291. § 38, re-
pealed by the Surface Mining Act shall continue in peals 69-25-1 to 69-25-21 NMSA 1978.
full force and effect until replaced by regulations is- Administrative Procedures Act. — Ser 12-8-1
sued pursuant to the Surface Mining Act. NMSA 1978 and notes thereto.

Appropriation. — Laws 1979, ch. 291, § 37, appro-
priates $30,000 from the oil conservation fund to the
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WATER QUALITY CONTROL COMMISSION
Post Utfice Box 968

Santa Fe, New Mexico 87503
Phone: (505) 827-5271, Ext. 318

WQCC 82-1
WATER QUALITY CONTROL COMMISSION REGULATIONS

(Supersedes WQCC 81-2, filed June 2, 1981, and Amendment No. 1 filed
December 28, 1981.)

PART I
General Provisions and Procedures

1-100. GENERAL PROVISIONS.

1-101. DEFINITIONS.--As used in the Water Quality Control
Commission Regulations:

A. "abandoned well" means a well whose use has been
permanently discontinued or which is in a state of disrepair such that
it cannot be rehabilitated for its intended purpose or other purposes
including monitoring and observation;

B. "agency" means the environmental improvement
division of the New Mexico health and environment department;

C. "barrier well" means a well used to inject fluids
into ground water to prevent the intrusion of saline or contaminated
water into ground water of better quality;

D. "board" means the Utility Operators Certification
Advisory Board;

E. "casing'" means pipe or tubing of appropriate
material, diameter and weight used to support the sides of a well hole
and thus prevent the walls from caving, to prevent loss of drilling mud
into porous ground, or to prevent fluid from entering or leaving the
well other than to or from the injection zone;

F. "cementing" means the operation whereby a cementing
slurry is pumped into a drilled hole and/or forced behind the casing;

G. "certification act'" means the Utility Operators
Certification Act, Section 61-30-1 et seq., NMSA 1978;
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H. “certified operator” means a  person  who Ls

by the cemmission as being qualified to supeyvise ov operate

one of the <classifications of water supplv svstems or wastewater
facilities; ’

cevtifled

I. "collapse" means the structural failure of
overlying materials caused by removal of underlying materials;

J. "collection system' means pipelines or conduits,
pumping stations, force mains, and all other devices, appurtenances and
facilities used for collecting and conducting waste to a point of
treatment and disposal;

K. "commission" means the New Mexico water quality
control commission;

L. "confining zone" means a geological formation,
group of formations, or part of a formation that is capable of limiting
fluid movement from an injection zone;

M. "conventional mining" means the production of
minerals from an open pit or underground excavation. Underground
excavations include mine shafts, workings and air vents, but does not
include excavations primarily caused by in situ extraction activities.

N. "daily composite sample” means a szmple collected
over any twenty-four hour period at intervals not to exceed one hour
and obtained by combining equal volumes of the effluent collected, or
means a sample collected in accordance with federal permit conditions
where a permit has been issued under the National Pollutant Discharge
Elimination System or for those facilities which include a waste
stabilization pond in the treatment process where the retention time is
greater than twenty (20) days, means a sample obtained by compositing
equal volumes of at least two grab samples collected within a period of
not more than twenty~four (24) hours;

0. "director" means the director of the New Mexico
environmental improvement division or the director of a constituent
agency designated by the commission;

P. "discharge plan" means a description of methods and
conditions, including any monitoring and sampling requirements, for the
discharge of effluent or leachate which may move directly or indirectly
into ground water;
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Q. “disposal’” means to abandon, deposit., inter or
otherwise discard a fluid as a final action after 1ts use has been
achieved;

R. "distribution system" means pipelines,

appurtenances, devices and facilities which carry potable .water under
pressure to each consumer;

S. "drainage well" means a well used to drain storm
runoff into a subsurface formation;

T. "education" means academic credit received
attending any public or private primary, secondary or high school,
approved vocational training courses in the water supply and wastewater
field, college or university;

U. "effluent disposal well'" means a well which is used
for the disposal of fluids which may have the potential to cause water
pollution. Wells used in the following practices are not effluent
disposal wells: conventional mining, old stope leaching and sand

backfilling. Wells where the emplacement of fluids is limited to
natural ground water seeping or flowing into conventional mine workings
are not effluent disposal wells. Barrier wells, drainage wells,
recharge wells, and return flow wells are not effluent disposal wells
if the discharger can demonstrate that the discharge will not adversely
affect the health of persons, and

1. the injection fluid does not contain a
contaminant which may cause an exceedance at any place of present or
reasonable foreseeable future use of any primary state drinking water
maximum contaminant level as specified in the '"Water Supply
Regulations'" adopted by the Environmental Improvement Board under the
Environmental Improvement Act; or

2. the discharger can demonstrate that the
injection will result in an overall or net improvement in water quality
as determined by the director.

V. "experience" means actual work experience, full or
part-time, in the fields of potable water supply or wastewater
treatment. Applicable experience may be in the categories of design,
construction, administration, control, surveillance, operation or
maintenance. Work experience in a related field may be accepted at the
discretion of the commission;
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W. "experimental technologv’ means o technolougy which
hhas not been proven teasible under the conditions in which Lt is bheing
tested; '

X. “fluid" means material or substance which flows or

moves whether in a semisolid, liquid, sludge, zas, or any other form or
state;

Y. "ground water'" _means interstitial water which
occurs in saturated earth material and which is capable of entering a
well in sufficient amounts to be utilized as a water supply;

Z. "hazard to public health" exists when water which
is used or is reasonably expected to be used in the future as a human
drinking water supply exceeds at the time and place of such ‘use, one or
more of the numerical standards of Subsection 3-103.A, or the naturally
occurring concentrations, whichever is higher, or if any toxic
pollutant affecting human health 1is present in the water. In
determining whether a discharge would cause a hazard to public health
to exist, the director shall investigate and consider the purification
and dilution reasonably expected to occur from the time and place of
discharge to the time and place of withdrawal for use as human drinking
water;

AA. '"injection" means the subsurface emplacement of
fluids through a well;

BB. "injection zone" means a geological formation,
group of formations, or part of a formation receiving fluids through a
well:;

CC. "in situ extraction well" means ;a well which
injects fluids for mineral extraction, except 1) conventional mines, 2)
old stope leaching, 3) the extraction of o0il, natural gas, or gas
extracted from coal gasification, 4) wells for which the discharger can
demonstrate use as part of an experimental technology;

DD. "old stope leaching'" means the rcirculation of
waters through the mined areas of conventional mines with or without
the addition of chemicals, for the purpose of extracticn of minerals;

EE. '"operational area' means a geographic area defined

in a project discharge plan where a group of wells or well fields in
close proximity comprise a single in situ extraction well operation;
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FF. ‘“operator'” means any person emploved by the owner
as the person responsible for the operation of all or any portion of 4
water supplv svstem or wastewater facility. Not included in this
definition are such persons as directors of public works, city

engineers, city managers, or other officials or persons whose duties do
not 1include actual operation or direct supervision of water supply
systems or wastewater facilities;

GG. '"owner'" means the person or persons having the
responsibility of managing or maintaining a water supply system or a
wastewater facility;

HH. '"packer" means a device lowered into a well to
produce a fluid-tight seal within the casing;

II. '"person" means the state or any agency,
institution, commission, municipality, or other political subdivision
thereof, federal agency, public or private corporation, individual,
partnership, association or other entity, and includes any officer or
governing or managing body of any institution, political subdivision,
agency or public or private corporation;

JJ. I'"petitioner" means a person seeking a variance from
a regulation of the Commission pursuant to Section 74-6-4(G) NMSA 1978;

KK. '"plugging' means the act or process of stopping the
flow of water, oil or gas into or out of a geological formation, group
of formations or part of a formation through a borehole or well
penetrating these geologic units;

LL. '"population served" means actual or estimated
maximum number of persons served by the water supply system or
wastewater facility;

MM. ‘"project discharge plan" means a discharge plan
which describes the operation of similar in situ extraction wells or
well fields within one or more individual operational areas;

NN. ‘"recharge well" means a well used to inject fluids
for the replenishment of ground water, including use to reclaim or
improve the quality of  existing ground water, or to eliminate

subsidence associated with the overdraft of fresh water;
00. "refuse" includes food, swill, carrion, slops and

all substances from the preparation, cooking and consumption of food
and from the handling, storage and sale of food products, the carcasses
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of animals, junked parts of automobiles and other machinerwv, paper.
paper <cartons. tree branches, wvard trimmings, Jdiscarded rurniture,
cans, oil, ashes. bottles and all unwholesome material;

PP. ‘return flow well"” means a well used to return to
the supply aquifer, or to other ground water, the water used for
heating or cooling for any purpose provided that the water does not
receive any additional chemical or biological water contaminants other
than heat or the absence thereof;

QQ. '"sand backfilling" means the injection of a mixture
of water and sand, mill tailings or other solids into underground
conventional mines;

RR. ‘"sewer system'" means pipelines, conduits, pumping
stations, “force mains, or other structures, devices, appurtenances or
facilities used for collecting or conducting wastes to an ultimate
point for treatment or disposal;

SS. '"sewerage system" means a system for disposing of
wastes, either by surface of underground methods, and includes sewer
systems, treatment works, disposal wells and other systems;

TT. "TDS" means total dissolved solids as determined by
the '"calculation method" (sum of constituents), by the "residue on
evaporation method at 180°" of the "U.S. Geological Survey Techniques
of Water Resource Investigations," or by conductivity, as the director
may determine;

U0. "toxic pollutant” means a water ,contaminant or
combination of water contaminants in concentration(s) which, upon
exposure, ingestion, or assimilation either directly from the
environment or indirectly by ingestion through food chains, will
unreasonably threaten to injure human health, or the health of animals
or plants which are commonly hatched, bred, cultivated or protected for
use by man for food or economic benefit. As used in this definition
injuries to health include death, histiopathologic change, clinical
symptoms of disease, behavioral abnormalities, genetic mutation,
physiological malfunctions or physical deformations in such organisms
or their offspring. In order to be considered a toxic pollutant a
contaminant must be one of the potential toxic pollutants listed below
and be at a concentration shown by scientific information currently
available to the public to have potential for causing one or more of
the effects listed above.

f

1

WQCC 82-1 : -6- September 20, 1982




Any water contaminant or combination of the water contaminants in the
list below creating a lifetime risk of more than one cancer per 100,000
exposed persons is a toxic pollutant.

acrolein

acrylonitrile

aldrin

benzene

benzidine

carbon tetrachloride

chlordane

chlorinated benzenes
monochlorobenzene
hexachlorobenzene
pentachlorobenzene
1,2,4,5-tetrachlorobenzene

chlorinated ethanes
1,2-dichloroethane
hexachloroethane
1,1,2,2-tetrachloroethane
1,1,1-trichloroethane
1,1,2-trichloroethane

chlorinated phenols
2,4~dichlorophenol
2,4,5-trichlorophencl
2,4,6-trichlorophenol

chloroalkyl ethers
bis (2~chloroethyl) ether
bis (2-chloroisopropyl) ether
bis (chloromethyl) ether

chloroform

DDT

dichlorobenzene

dichlorobenzidine

1,1-dichloroethylene

dichloropropenes

dieldrin

2,4-dinitrotoluene

diphenylhydrazine

endosulfan

endrin

ethylbenzene

halomethanes
bromodichloromethane
bromomethane
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chloromethane
dichlovroditfluoromethane
dichloromethane
tribromomethane
trichlorofluoromethane
heptachlor
hexachlorobutadiene
hexachlorocyclohexane (HCH)
alpha-HCH
beta-HCH
gamma-HCH
technical HCH
hexachlorocyclopentadiene
isophorone
nitrobenzene
nitrophenols
2,4-dinitro-o-cresol
dinitrophenols
nitrosamines
N-nitrosodiethylamine
N-nitrosodimethylamine
N-nitrosodibutylamine
N-nitrosodiphenylamine
N-nitrosopyrrolidine
pentachlorophenol
phenol
phthalate esters
dibutyl phthalate
di~2-ethylhexyl phthalate
diethyl phthalate
dimethyl phthalate
polychlorinated biphenyls (PCB's)
polynuclear aromatic hydrocarbons
anthracene
3,4-benzofluoranthene
benzo (k) fluoranthene
fluoranthene
fluorene
phenanthrene
pvrene
tetrachloroethylene
toluene
toxaphene
trichloroethylene
vinyl chloride

(PAH)
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VY. “training’ means the non-academic training in the
field of water supplv or wastewater;

WW. training credit" means the amount of credit earned
bv a participant in a training program;

XX. ‘treatment works'" means any plant or other works
used for the purpose of treating, stabilizing or holding wastes;

YY. '"wastes'" means sé&age, industrial wastes, or any
other liquid gaseous or solid substance which will pollute any waters
of the state;

ZZ. ‘'wastewater facility" means a system of structures,
equipment and processes designed to collect and treat domestic and
industrial wastes and dispose of the effluents from a public system;

AAA. "water" means all water including water situated
wholly or partly within or bordering upon the state, whether surface or
subsurface, public or private, except private waters that do not
combine with other surface or subsurface water;

BBB. "water contaminant' means any substance which
alters the physical, chemical or biological qualities of water;

CCC. "water supply system" means a system of pipes,
structures and facilities through which potable water is obtained,
treated and distributed to the public;

DDD. '"watercourse" means any river, creek, arroyo,
canyon, draw, or wash, or any other channel having definite banks and
beds with visible evidence of the occasional flow of water;

EEE. "well" means a bored, drilled or driven shaft, or a
dug hole, whose depth is greater than the largest surface dimension;

FFF. "well stimulation'" means a process used to clean
the well, enlarge channels, and increase pore space in the interval to
be injected, thus making it possible for fluids to move more readily
into the injection zone. Well stimulation includes, but is not limited
to, (1) surging, (2) jetting, (3) blasting, (4) acidizing, (5)
hydraulic fracturing.
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1-200. PROCEDURES.
1-201. NOTICE OF INTENT TO DISCHARGE.
A Any person intending to make a new water

contaminant discharge or to alter the character or location of an
existing water contaminant discharge, unless the discharge 1is being
made or will be made into a community sewer system or subject to the
Liquid Waste Disposal Regulations adopted by the New Mexico
Environmental Improvement Board, shall file a notice with the Water
Pollution Control Bureau of the Environmental Improvement Division.
However, mnotice regarding discharges from facilities for the
production, refinement and pipeline transmission of o0il and gas, or
products thereof, shall be filed instead with the 0il Conservation
Commission.

B. Notices shall state:
1. the name of the person making the discharge;
2. the address of the person making the
discharge;
3. the location of the discharge;
4. an estimate of the concentration of water

contaminants in the discharge; and
5. the quantity of the discharge.
1-202. FILING OF PLANS AND SPECIFICATIONS-~SEWERAGE SYSTEMS.

A. Any person proposing to construct a sewerage system
or proposing to modify any sewerage system in a manner that will change
substantially the quantity or quality of the discharge from the system
shall file plans and specifications of the construction or modification
with the Water Pollution Control Bureau of the Environmental
Improvement Division. Modifications having a minor effect on the
character of the discharge from sewerage systems shall be reported as
of January 1st and June 30th of each year to the Water Pollution
Control Bureau.

B. Plans, specifications and reports required by this
section, if related to facilities for the production, refinement and
pipeline transmission of oil and gas, or products thereof, shall be
filed instead with the 0il Conservation Commission.

WQcc 82-1 -10- . September 20, 1982




C. Plans and specifications required to be filed nnder
this section must be filed prior to the commencement of construction.

1-203. NOTIFICATION OF DISCHARGE--REMOVAL.

A, Any person in charge of a facility, as soon as he
has notice or knowledge of a discharge from the facility, of oil or
other water contaminant, 1in such quantity as may with reasonable
probability injure or be detrimental to human health, animal or plant
life, or property, or unreasonably interfere with the public welfare or
the use of property, shall immediately:

1. notify the chief, Water Pollution Control
Bureau, Environmental Improvement Division, of the nature, amount and
location of the discharge; provided, however, that such notification
shall not be required if notification is required under rules,
regulations or orders promulgated by the 0il Conservation Commission;
and

2. take appropriate and necessary steps to
contain and remove or mitigate the damage caused by the discharge.

B. Exempt from the requirements of this section are
continuous or periodic discharges which are made:

1. in conformance with water quality control
commission regulations and rules, regulations or orders of other state
or federal agencies; or

2. in violation of water quality control
commission regulations but pursuant to an assurance of discontinuance
or schedule of compliance approved by the commission or one of its duly
authorized constituent agencies.

C. As used in this section:

1. ""discharge'" means spilling, leaking, pumping,
pouring, emitting, emptying, or dumping into water or in a location and
manner where there is a reasonable probability that the discharged
substance will reach surface or subsurface water;

2. "facility" means any structure, installation,

operation, storage tank, transmission line, motor vehicle, rolling
stock, or activity of any kind, whether stationary or mobile; and
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- 3. “oil” means o1l of uanv kind or in anv torm
including petroleum, fuel oil, sludge, oil refuse and oil mixed with
wastes.

D. Notification of Jdischarge received pursuant to this
regulation or information obtained by the exploifation of such
notification shall not be used against any such person in any criminal
case, except for perjury or for giving a false statement.

1-210. VARTIANCE PETITIONS.

A. Any person seeking a variance from:a regulation of
the commission pursuant to Section 74-6-4(G) NMSA 1978, shall do so by
filing a written petition with the commission. The petitioner may
submit with his petition any relevant documents or material which the
petitioner believes would support his petition. Petitions shall:

1. state the petitioner's name and address;
2. state the date of the petition;
3. describe the facility or activity for which

the variance is sought;

4. state the address or descfiption of the
property upon which the facility is located;

5. describe the water body or watercourse
affected by the discharge;

6. identify the regulation of the commission from
which the wvariance is sought;

7. state 1in detail the extent to which the
petitioner wishes to vary from the regulation;

8. state why the petitioner believes that
compliance with the regulation will impose an unreasonable burden -upon

his activity; and

9. state the ©period of time for which the
variance is desired.
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B. Within sixty days after the receipt ot the petition
bv the commission, the commission shall vreview the petition to
Jetermine whether to grant or deny a public hearing on the petition.
Within fifteen days after commission determination to grant or deny a
public hearing, the commission shall notify the petitioner by certified
mail of the determination. If the commission refuses to grant a public
hearing, then the petition shall be denied.

C. If the commission grants a public hearing, at least
thirty days prior to each hearing date, the commission shall publish
notice of the date, time, place and subject of the variance hearing in
a newspaper of general circulation in the county in which the facility
is located and in a newspaper of general circulation in the state. The
notice shall also state the watercourse or water body affected. The
commission shall maintain a file of persons interested in variance
hearings and shall make a reasonable effort to notify them by mail of
the date, time, place and subject of scheduled public hearings.

D. 1. Public hearings shall be held not less than
thirty days nor more than ninety days from the date the commission
mails the notice of granting the hearing to the petitioner.

2. Public hearings shall be held in Santa Fe
unless the commission and the petitioner agree upon another site in the
state.

3. The commission may designate a hearing officer
to take evidence at the hearing.

4. A record shall be made at each hearing, the
cost of which shall be bornme by the Enviromnmental Improvement Division.
Transcript costs shall be paid by those persons requesting transcripts.
If the hearing is conducted by a hearing officer designated by the
commission, a transcript shall be prepared and the cost of providing
transcript to the commission members shall be borne by the
Environmental Improvement Division.

5. In variance hearings, the technical rules of
evidence and the <rules of civil procedure shall not apply, but the
hearings shall be conducted so that all relevant views are amply and
fairly presented without undue repetition. The commission may require
reasonable substantiation of statements or records tendered and may
require any view to be stated in writing when the circumstances
justify.
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6. At the hearing., all interested persons shall
be given a reasonable chance to submit data, views or arvguments ovally
or in writing and to examine witnesses testifving at the hearing.

7. A petitioner may represent ‘himself at the
hearing or be represented by any other individual.

8. The commission may  grant the requested
variance, 1in whole or 1in part, may grant the wvariance subject to
conditions, or may deny the variance. Any action taken by the

commission shall be by written order entered within sixty days after
the hearing. A copy of the order shall be mailed to the petitioner.
All persons appearing or represented at the hearing who so request
shall be mailed notice of the commission's action.

9. The commission shall not grant a variance for
a period of time in excess of five years. ‘

10. Orders of the commission shallf
(a) state the petitioner's name and address;
(b) state the date the order is made;

(¢) describe the facility for which the
variance is sought;

(d) identify the regulation of the commission
from which the wvariance is sought;

(e) state the decision of the commission;

(f) if a wvariance 1is granted, state the
period of time for which it is granted; and

(g) state the reasons for the commission's

decision.

11. The commission shall maintain a file of all
orders made by the commission. The file shall be oben for public
inspection.

E. An order of the commission is final and bars the
petitioner from petitioning for the same variance without special
permission from the commission. The commission may consider, among

other things, the development of new information and techniques to be
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sufficient justitfication for a second petition. If the petitiovner, or

his authorized representative, fails to appear at the public hearing on
the variance petition, the commission shall proceed with the hearing on
the basis of the petition. A variance mayv not be extended or renewed

unless a new petition is filed and processed in accordance with the
procedures established by this section.

F. When the last day for performing an act falls on
Saturday, Sunday or a legal, state or national 'holiday, the performance
of the act is timely if performed on the next succeeding day which is
not a Saturday, Sunday, or a legal, state or national holiday. All
matters required to be filed or mailed under this section are timely if
deposited in the United States mail on or before the required date.
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PART 2

Water Quality Control

2-100. APPLICABILITY OF REGULATIONS.--The requirements of
Section 2-101 and 2-102 of these regulations shall not applv to any
discharge which is subject to a permit under the National Pollutant
Discharge Elimination System of P. L. 92-500; provided that any
discharger who is given written notice of National Pollutant Discharge
.Elimination System permit violation from the administrator of the
Environmental Protection Agency and who has not corrected the violation
within thirty days of receipt of said notice shall be subject to
Section 2-101 and 2-102 of these regulations until in compliance with
the National Pollutant Discharge Elimination System permit conditions;
provided further that nothing in these regulations shall be construed
as a deterrent to action under Section 74-6-11 NMSA, 1978.

2-101. GENERAL REQUIREMENTS.
A. Except as otherwise provided in Part 2 of these
regulations, no person shall cause or allow effluent to discharge to a
watercourse if the effluent as indicated by:
1. any two consecutive daily composite samples;
2. more than one daily composite sample in any
thirty-day period (in which less than ten [10] daily composite samples
are examined);
3. more than ten percent (10%) of the daily
composite samples in any thirty-day period (in which ten [10] or more

daily composite samples are examined); or

4. a grab sample collected during flow from an
intermittent or infrequent discharge

does not conform to the following:

Bio-chemical Oxvgen Demand (BOD) Less than 30 mg/1

Chemical Oxygen Demand (COD) Less than 125 mg/1
Settleable Solids Less than 0.5 mg/1
Fecal Coliform Bacteria Less than 500 organisms/100 ml
pH Between 6.6 and 8.6
B. Upon application, the director of the Environmental

Improvement Division may eliminate the pH requirement for any effluent
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soirce that the director determines Jdoes not unreasonably degrade the
water into which the etffluent is discharged.
C. Subsection A of this section does aot apply to the

weight of constituents in the water diverted.

D. Samples shall be examined in accordance with the
most current edition of Standard Methods for the Examination of Water
and Wastewater published by the American Public Health Association or
the most current edition of Methods for Chemical Analysis of Water and
Wastes published by the Envirommental Protection Agency, where
applicable.

2-102. RIO GRANDE BASIN-~COMMUNITY SEWERAGE SYSTEMS.

A. No person shall cause or allow effluent from a
community sewerage system to discharge to a watercourse in the Rio
Grande Basin between the headwaters of Elephant Butte Reservoir and
Angostura Diversion Dam as described in Subsection E of this section if
the effluent, as indicated by:

1. any two comsecutive daily composite samples;

2. more than one daily composite sample in any
thirty-day period (in which less than ten [10] daily composite samples
are examined);

3. more than ten percent (10%) of the daily
composite samples in any thirty-day period (in which ten [10] or more
daily composite samples are examined); or '

4. a grab sample collected durinj; flow from an
intermittent or infrequent discharge

does not conform to the following:

Bio-chemical Oxygen Demand (BOD) Less than 30 mg/i

Chemical Oxygen Demand (COD) Less than 80 mg/!1
Settleable Solids Less than 0.1 mg/1
Fecal Coliform Bacteria Less than 500 organisms/100 ml
pH Between 6.6 and 8.6
B. Upon application, the director of the Environmental

Improvement Division may eliminate the pH requirement fcr any effluent
source that the director determines does not unreasonably degrade the
water into which the effluent is discharged.

|
i
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C. Subsection A of this section does not applv to the
weight of constituents in the water diverted.

D. Samples shall be examined in accordance with the
most current edition of Standard Methods for the Analvsis of Water and
Wastewater published by the American Public Health Association or the
most current edition of Methods for Chemical Analysis of Water and
Wastes published by the Environmental Protection Agency, where

applicable.

E. The following is a description of the Rio Grande
Basin from the headwaters of Elephant Butte Reservoir to Angostura
Diversion Dam as used in this section:

Begin at San Marcial USGS gauging station, which
is the headwaters of Elephant Butte Reservoir Irrigation
Project, thence northwest to U.S. Highway 60, nine miles *
west of Magdalena; thence west along the northeast edge of
the San Agustin Plains closed basin; thence north along
the east side of the north plains closed basin to the
Continental Divide; thence northly along the Continental
Divide to the community of Regina on State Highway 96;
thence southeasterly along the crest of the San Pedro
Mountains to Cerro Toledo Peak; thence southwesterly along
the Sierra de Los Valles ridge and the Borrego Mesa to
Bodega Butte; thence southerly to Angostura Diversion Dam
which is the upper reach of the Rio Grande in this basin;
thence southeast to the crest and the crest of the Manzano
Mountains and the Los Pinos Mountains; thence southerly
along the divide that contributes to the Rio Grande to San
Marcial gauging station to the point and place of
beginning; excluding all waters upstream of Jemez Pueblo
which flow into the Jemez River drainage and the Bluewater
Lake. Counties included in the basin are:

1. north portion of Socorro County;
2. northeast corner of Catron County;
3. east portion of Valencia County;
4. west portion of Bernalillo County;
5. east portion of McKinley County; and
6. most of Sandoval County.
2-200. WATERCOURSE PROTECTION.
2-201. DISPOSAL OF REFUSE.--No person shall dispose of any

refuse in a natural watercourse or in a location and manner where there
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is a reasonable probabilitvy that the refuse will e moved 1nto a
natural watercourse by leaching or otherwise. Solids diverted from the
stream and rveturned thereto are not subject to abatement under this
section. ’
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PART 3

Water Quality Control

3-100. REGULATIONS FOR DISCHARGES ONTO OR BELOW THE SURFACE OF
THE GROUND.

3-101. PURPOSE.
A. The purpose of these regulations <controlling

discharges onto or below the surface of the ground is to protect all
ground water of the state of New Mexico which has an existing
concentration of 10,000 mg/l or less TDS, for present and potential
future use as domestic and agricultural water supply, and to protect
those segments of surface waters which are gaining because of ground
water inflow, for uses designated in the New Mexico Water Quality
Standards. The regulations are written so that in general:

1. if the existing concentration of any water
contaminant in ground water is in conformance with the standard of
Section 3-103 of these regulations, degradation of the ground water up
to the limit of the standard will be allowed; and

2. if the existing concentration of any water
contaminant in ground water exceeds the standard of Section 3-103, no
degradation of the ground water beyond the existing concentration will
be allowed.

B. Ground water standards are numbers that represent
the pH range and maximum concentrations of water contaminants in the
ground water which still allow for the present and future use of ground
water resources.

C. The standards are not intended as maximum ranges
and concentrations for wuse, and nothing herein contained shall be
construed as limiting the use of waters containing higher ranges and
concentrations.

3-102. AUTHORITY.--Standards are adopted by the commission
under the authority of Section 74-6-4, NMSA 1978 (the New Mexico Water
Quality Act, Chapter 326, Laws of 1973, as amended). Regulations are
adopted by the commission under the authority of Sections 74-6-4 and
74-6-5 NMSA 1978.

3-103. STANDARDS FOR GROUND WATER OF 10,000 mg/1 TDS
CONCENTRATION OR LESS.--The following standards are the allowable pH
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range and the maximum allowable concentration in grourd water tor the

contaminants specified unless the existing condition exceeds the
standard or unless otherwise provided in Subsection 3-109.D. or Section
3-110. when an existing pH or concentration of any water contaminant

exceeds the standard specified in Subsection A, B, or (, the existing
pH or concentration shall be the allowable limit, provided that the
Jdischarge at such concentrations will not result in céncentrations at
any place of withdrawal for present or reasonably foreseeable future
use in excess of the standards of this section.

These standards shall apply to the dissolved portion of the
contaminants specified with a definition of dissolved being that given
in the publication '"Methods for Chemical Analysis of Walter and Waste of
the U.S. Environmental Protection Agency," with the exception of
mercury which shall be total.

A. Human Health Standards--Ground wate) shall meet the
standards of Section A and B unless otherwise provided.

Arsenic (As)
Barium (Ba)
Cadmium (Cd)

. Chromium (Cr)

- Cyanide (CN) .2 mg/l

Fluoride (F) .6 mg/1

0.1 mg/1
1 :

0

0

0

1

Lead (Pb) 0.05 mg/1

0

10

0

0

5

.0 mg/1
.01 mg/1
.05 mg/1

Total Mercury (Hg) .002 mg/1
Nitrate (NO, as N) .0 mg/l
Selenium (Sé&) .05 mg/1
Silver (Ag) .05 mg/1
Uranium (U) .0 mg/1
Radiocactivity: Combined

Radium-226 and Radium-228 30.0 pCi/1
Benzene 0.01 ﬁg/l
Polychlorinated biphenyls (PCB's) 0.001 mg/1
Toluene 15.0 mg/1
Carbon Tetrachloride 0.01 mg/1
1, 2-dichloroethane (EDC) 0.02 mg/1
1, 1-dichloroethylene (1, 1-DCE) 0.005 mg/1
1, 1, 2, 2-tetrachloroethylene (PCE) 0.02 mg/1
1, 1, 2-trichloroethylene (TCE) 0.1 mg/1
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B. Other Standards for Domestic Water Supply

Chloride (C1) 250. mg/1

Copper (Cu) . 1.0 mg/1

Iron (Fe) 1.0 mg/1

Manganese (Mn) 0.2 mg/1

Phenols 0.005 mg/1
Sulfate (SO,) 600. mg/1

Total Disso?ved Solids (TDS) 1000. mg/1

Zinc (Zn) 10.0 mg/1

pH between 6 and 9

C. Standards for Irrigation Use - Ground water shall

meet the standards of subsections A, B, and C unless otherwise
provided.

Aluminum (Al) 5.0 mg/l

Boron (B) . 0.75 mg/1

Cobalt (Co) 0.05 mg/1

Molybdenum (Mo) : 1.0 mg/1

Nickel (Ni) 0.2 mg/1

3-104. DISCHARGE PLAN REQUIRED.--Unless otherwise provided by

these regulations, no person shall cause or allow effluent or leachate
to discharge so that it may move directly or indirectly into ground
water unless he is discharging pursuant to a discharge plan approved by
the director. When a plan has been approved, discharges must be
consistent with the terms and conditions of the plan.

3-105. EXEMPTIONS FROM DISCHARGE PLAN REQUIREMENT.--Sections
3-104 and 3-106 of these regulations do not apply to the following:

A, Effluent or leachate which conforms to all the
listed numerical standards of Section 3-103 and has a total nitrogen
concentration of 10 mg/l or less, and does not contain any toxic
pollutant. To determine conformance, samples may be taken by the
agency before the effluent or leachate is discharged so that it may
move directly or indirectly into ground water; provided that if the
discharge 1s by seepage through non-natural or altered natural
materials, the agency may take samples of the solution before or after
seepage. [f for any reason the agency does not have access to obtain
the appropriate samples, this exemption shall not apply.

B. Effluent which is discharged from a sewerage system

used only for disposal of household and other domestic waste which
receives 2,000 gallons or less of liquid waste per day;
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C. Water used for irrigated agriculture, for watering
ot lawus, trees, gardens or shrubs, or for irrvigation for a period not
to exceed five vears for the revegetation of anv disturbed land area,

unless that water is received directly from anv sewerage svstem;

D. Discharges resulting from the transport or storage
of water diverted, provided that the water diverted has not had added
to it after the point of diversion any effluent r=ceived from a
sewerage system, that the source of the water diverted was not mine
workings, and that the director has not determined that a hazard to
public health may result;

E. Effluent which is discharged to a watercourse which
is naturally perennial; discharges to dry arroyos and ephemeral streams
are not exempt from the discharge plan requirement, exXcept as otherwise
provided in this section;

F. Those constituents which are subject to effective
and enforceable effluent limitations in a National Pollntant Discharge
Elimination System (NPDES) permit, where discharge onto or below the
surface of the ground so that water contaminants may m¢ve directly or
indirectly into ground water occurs downstream from the outfall where
NPDES effluent-limitations are imposed, unless the director determines
that a hazard to public health may result. For purposes of this
subsection, monitoring requirements alone do not constitute effluent
limitations;

G. Discharges resulting from flood control systems;

H. Leachate which results from the direct natural
infiltration of precipitation through disturbed materials, unless the
director determines that a hazard to public health may result;

I. Leachate which results entirely from the direct
natural infiltration of precipitation through undisturbed materials;

J. Leachate from solids disposed of in accordance with
the Solid Waste Management Regulations adopted by the New Mexico
Environmental Improvement Board on April 19, 1974;

K. Natural ground water seeping or flowing into
conventional mine workings which re-enters the ground by natural
gravity flow prior to pumping or tramsporting out of the mine and
without being used in any mining process; this exemption does not apply
to solution mining;

1

3
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L. Effluent or leachate discharges vresulting from
activities regulated by a mining plan approved and permit issued by the
New Mexico Coal Surtace Mining Commission, provided that this exemption
shall not be construed as limiting the application of appropriate
ground water protection requirements by the New Mexico Coal Surface
Mining Commission;

M. Effluent or leachate discharges which are regulated
by the 0il Conservation Commission and the regulation of which by the
Water Quality Control Commission would interfere with the exclusive
authority granted under Section 70-2-12 NMSA 1978, or under other laws,
to the 0il Conservation Commission.

3-106. APPLICATION FOR DISCHARGE PLAN APPROVAL.

A. Any person who, before or within 120 days after the
effective date of these regulations, is discharging any of the water
contaminants listed in Section 3-103 or any toxic pollutant so that
they may move directly or indirectly into ground water shall, within
120 days of receipt of written notice from the director that a
discharge plan is required, or such longer time as the director shall
for good cause allow, submit a discharge plan to the director for
approval; such person may discharge without an approved discharge plan
until 240 days after written notification by the director that a
discharge plan is required or such longer time as the director shall
for good cause allow.

B. Any person who intends to begin, more than 120 days
after the effective date of these regulations, discharging any of the
water contaminants listed in Section 3-103 or any toxic pollutant so
that they may move directly or indirectly into ground water shall
notify the director giving the information enumerated in Subsection
1-201.B.; the director shall, within 60 days, notify such person if a
discharge plan is required; upon submission, the director shall review
the discharge plan pursuant to Sections 3-108 and 3-109; for good cause
shown, the director may allow such person to discharge without an
approved plan for a period not to extend beyond one year after the
effective date of these regulations; after one year after the effective
date of these regulations, for good cause shown the director may allow
such person to discharge without an approved discharge plan for a
period not to exceed 120 days. ’

C. A proposed discharge plan shall set forth in detail
the methods or techniques the discharger proposes to use or processes
expected to naturally occur which will ensure compliance with these

regulations. At least the following information shall be included in
the plan:
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1. Quantity, qualitv and tlow characteristics of
the discharge;

2. Location of the discharge and ot anv bodies of
water, watercourses and ground water discharge sités within one mile of
the outside perimeter of the discharge site, and existing or proposed
wells to be used for monitoring;

3. Depth to and TDS concentration of the ground
water most likely to be affected by the discharge;

'
4. Flooding potential of the site;

5. Location and design cf site(s)} and method(s)
to be available for sampling, and for measuresment or calculation of
flow;

6. Depth to and 1lithological description of rock
at base of alluvium below the discharge site if such information is
available; : o

7. Any additional information that may Dbe
necessary to demonstrate that approval of the discharge plan will not
result in concentrations in excess of the standards of Section 3-103 or
the presence of any toxic pollutant at any place of withdrawal of water
for present or reasonably foreseeable future use. Detailed information
on site geologic and hydrologic conditions may be required for a
technical evaluation of the applicant's proposed discharge plan; and

8. Additional detailed information required for a
technical evaluation of effluent disposal wells or in situ extraction
wells as provided in Part 5 of these regulations.

3-107.- MONITORING, REPORTING, AND OTHER REQUIREMENTS.

A. Each discharge plan shall provide for the following
as the director may require:

1. The installation, wuse, and maintenance of
effluent monitoring devices; -

2. The installation, wuse and maintenance of

monitoring devices for the ground water most likely to be affected by
the discharge; ’
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3. Monitoring in the vadose zone:

Continuation of monitoring after cessation of

I~

operations;

5. Periodic submission to the director of results
obtained pursuant to any monitoring requirements in the discharge plan
and the methods used to obtain these results;

6. Periodic reporting to the director of any
other information that may be required as set forth in the discharge
plan;

7. The discharger to retain for a period of at
least five years any monitoring data required in the discharge plan;

8. A system of monitoring and reporting to verify
that the plan is achieving the expected results;

9. Procedures for detecting failure of the
discharge system;

10. Contingency plans to cope with failure of the
discharge plan or system;

11. Measures to prevent ground water contamination
after the cessation of  operation, including post-operational
monitoring. '

B. Sampling and analytical techniques shall conform
with the following references unless otherwise specified by the
director:

1. Standard Methods for the Examination of Water
and Wastewater, latest edition, American Public Health Association; or

2. Methods for Chemical Analysis of Water and
Waste and other publications of the Analytical Quality Laboratory, EPA;
or

3. Techniques of Water Resource Investigations of
the U.S. Geological Survey.

C. The discharger shall notify the director of any
facility expansion, production increase or process modification that
would result in any significant modification in the discharge of water
contaminants. '
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D. Any discharger otf effluent or leachate shall allow
anv oauthorized representative orf the director to:

1. inspect and copv records required bv a
discharge plan;

2. inspect any treatment works, monitoring and
analytical equipment;

3. sample any effluent before or after discharge;

4. use monitoring systems and wells installed

pursuant to a discharge plan requirement in order to 'collect samples
from ground water or the vadose 2zone. '

E. Each discharge plan for an effluent disposal well
or in situ extraction well shall incorporate the requirements of Part 5
of these regulations.

3-108 PUBLIC NOTICE AND PARTICIPATION.

A. Within thirty (30) days of filing of a proposed
discharge plan, the director shall notify the following persons:

1. the public, who shall be nctified through
publication of a notice in a newspaper of general circulation in this

state;

2. those persons who have requested notification,
who shall be-notified by mail;

3. any local, state or federal governmental
agency affected which shall be notified by certified mail;

B. The public notice shall include:

1. name and address of the proposed discharger;
2. location of the discharge;
3. brief description of the activities which

produce the discharge described in the proposed discharge plan;

4. quantity, quality and flow characteristics of
the discharge;
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3. depth to and TDS concentration ot the ground
wateyr most likelv to be affected by the discharge;

6. brief description of the procedures followed
by the director in making a final determination;

7. statement on the comment period; and

8. address and telephone number at  which
interested persons may obtain further information.

c. Following the public notice and prior to ruling on
any proposed discharge plan or its modification, the director shall
allow a period of at least thirty (30) days during which comments may
be submitted to the director and a public hearing may be requested by
any interested person. Requests for a public hearing shall set forth
the reasons why a hearing should be held. A public hearing shall be
held if the director determines there is significant public interest.
The time and place of the hearing shall be determined by the director
and notice shall be given at 1least thirty (30) days prior to the
hearing pursuant to Subsections A and B above. The director may
appoint a hearing officer. A transcript of the hearing shall be made
at the request of either the director or the discharger and at the
expense of the person requesting the transcript. At the hearing, all
interested persons shall be given a reasonable chance to submit data,
views or arguments orally or in writing and to examine witnesses
testifying at the hearing.

3-109. DIRECTOR APPROVAL, DISAPPROVAL, MODIFICATION  OR
TERMINATION OF PROPOSED DISCHARGE PLANS.

A. If no public hearing is held pursuant to Subsection
3-108.C., then the Director shall, within sixty (60) days after all
required information is available to him, approve or disapprove the
proposed plan based on the information available to him.

B. If a public hearing is held pursuant to Subsection
3-108.C., then the director shall, within sixty (60) days after the
public hearing or after all required information is available to him,
whichever is later, approve or disapprove the pfoposed plan based on
information contained in the proposed plan and information submitted at
the hearing.

C. Provided that the other requirements of these

regulations are met and provided further that the discharge plan
demonstrates that neither a hazard to public health nor undue risk to
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v will result, the director shall approve a proposed Jdischarge
if the following requirements are met:

1. ground water that has a TDS concentration of
10,000 mg/1 or less will not be affected by the discharge, or

2. the person proposing to discharige demonstrates
that approval of the discharge plan will not result 1in either
concentrations in excess of the standards of Section 3-103 or the
presence of any toxic pollutant at any place of withdrawal of water for
present or reasonably foreseeable future use, except for contaminants
in the water diverted as provided in Subsection 3-109.D., or

3. the plan conforms to either Subsection a or b
below and Subsection ¢ below.

a. Municipal, Other Domestic Discharges, and
Discharges from Sewerage Systems Handling Only Animal Wastes.

The effluent is entirely domestic, 1is
entirely from a sewerage system handling only animal wastes or is from
a municipality and conforms to the following:

(1) the discharge is from an impoundment
or a leach field existing on the effective date of these regulations
which receives 1less than 10,000 gallons per day and tle director has
not found that the discharge may cause a hazard to public health; or

(2) the discharger has demonstrated that
the total nitrogen in effluent that enters the subsurface from a leach
field or surface impoundment will not exceed 200 pounds per acre per
yvear and that the effluent will meet the staandards of Section 3-103
except for nitrates and except for contaminants in the water diverted
as provided in Subsection 3-109.D.; or

(3) the total nitrogen in effluent that
is applied to a crop which is harvested shall not exceed by more than
25% the maximum amount of nitrogen reasonably expected to be taken up
by the crop and the effluent shall meet the standards of Section 3-103
except for nitrates and except for contaminants in the water diverted
as provided in Subsection 3-109.D.

b. Discharges from industrial, mining or
manufacturing operations.
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(1) the discharger has demonstrated that
the amount of effluent that enters the subsurface from a surface
impoundment will not exceed 0.3 acre-feet per acre per vear; or

(2) the discharger has demonstrated that
the total nitrogen in effluent that enters the subsurface from a leach
field or surface impoundment shall not exceed 200 pounds per acre per
vear and the effluent shall meet the standards of Subsection 3-103
except for nitrate and contaminants in the water diverted as provided
in Subsection 3-109.D.; or

(3) the total nitrogen in effluent that
is applied to a crop that is harvested shall not exceed by more than
25% the maximum amount of nitrogen reasonably expected to be taken up
by the crop and the effluent shall meet the standards of Section 3-103
except for nitrate and contaminants in the water diverted as provided
in Subsection 3-109.D.

c. All Discharges.

(1) the monitoring system proposed in
the plan includes adequate provision for sampling of effluent and
adequate flow monitoring so that the amount being discharged onto or
below the surface of the ground can be determined. i

(2) the monitoring data is reported to
the director at a frequency determined by the director.

D. The director shall allow the following unless he
determines that a hazard to public health may result:

1. the weight of water contaminants in water
diverted from any source may be discharged provided that the discharge
is to the aquifer from which the water was diverted or to an aquifer
containing a greater concentration of the contaminants than contained
in the water diverted; and provided further that contaminants added as
a result of the means of diversion shall not be considered to be part
of the weight of water contaminants in the water diverted;

2. the water contaminants leached from
undisturbed natural materials may be discharged provided that:

a. the contaminants were not leached as a
product or incidentally pursuant to a solution mining operation; and
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b. the contaminants were not Leached as .
result of direct discharge 1into the wvadose =zone from municipal or
industrial facilities used for the storage, disposal, or treatment of
effluent; ’

3. the water contaminants leached from
undisturbed natural materials as a result of dischairge into ground
water from lakes used as a source of cooling water.

E. If data submitted pursuant to any monitoring
requirements specified 1in the approved plan or other information
available to the director indicates that these regulaticns are being or
may be violated or that the standards of 3-103 are being or will be
exceeded in ground water at any place of withdrawal for present or
reasonably foreseeable future use due to the discharge, except as
provided in Subsections 3-109.D. and Section. 3-110 of these
regulations;

1. the director may require a discharger to
modify a discharge plan within the shortest reasonable time so as to
achieve compliance with these regulations and to provide that any
exceeding of standards in ground water at any pilace of withdrawal for
present or reasonably foreseeable future use :due to the discharge
except as provided in Subsections 3-109.D. and Section 3-110 will be
abated or prevented.

. 2. the director may tferminate an approved
discharge plan when a discharger fails to modify the plain in accordance
with Subsection E.1. of this subsection.

3. the director may require modification, or may
terminate a discharge plan for an effluent disposal well or in situ
extraction well pursuant to the requirements of Part 5 of these
regulations.

F. At the request of the discharger, an approved
discharge plan may be modified in accordance with these regulations.

G. The director shall not approve a discharge plan
for:

1. any discharge for which the discharger has not
provided a site and method for flow measurement and sampling;

2. any discharge that will cause any stream
standard to be violated;
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3. the discharge of anv water contaminant which

mav result in a hazard to public health; or
4. a period longer than five vears.
3-110. APPROVAL OR DISAPPROVAL OF PROPOSED DISCHARGE PLANS THAT

DO NOT MEET THE STANDARDS OF SECTION 3-103.

A. The discharger may file a written petition with the
director seeking commission consideration of a discharge plan that
would not meet the standards of Section 3-103 if he believes that the
discharge plan demonstrates- the maximum use of technology within the
economic capability of the discharger or that there is no reasonable
relationship between the economic and social costs and benefits
(including attainment of the standards of Section 3-103) to be obtained
and that discharge under the plan would not create a hazard to public
health or undue risk to property.

, B. The petition shall state the extent to which the
plan would violate the standards of Section 3-103 and why the plan
should be approved. The director may transmit the petition to the
commission recommending that it be approved or refuse to transmit the
petition.

C. If the director transmits the petition to the
commission, the commission shall review the petition and determine to
either grant or deny a public hearing on the applicability of the
criteria of Subsection A above to the proposed discharge plan.

D. If the director refuses to transmit the proposed
discharge plan to the commission, or if the commission refuses to grant
a hearing on the applicability of the criteria of Subsection A above to
the proposed discharge plan, the director shall act on the proposed
discharge plan without consideration of the criteria of Subsection A.

E. If the director denies the proposed discharge plan
pursuant to Subsection D, then the discharger may address the issue of
whether the proposed discharge plan meets the criteria of Subsection A
above upon appeal of the director's disapproval of his proposed
discharge plan to the commission in accordance with the provisions of
Subsection 74-6-5(L) NMSA 1978.

F. If the commission grants a public hearing, the
hearing shall be held in accordance with the provisions of Subsection
74-6-5(L), (M) and (N), NMSA 1978 Comp.
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G. If the commission, after hearing lield pursuant to
Subsection F, denies the proposed discharge plan. the discharger mayv
appeal pursuant to Section 74-6-5(0) NMSA 1978 and on appeal may

address the 1issue of whether the proposed discharge plan meets the
criteria of Subsection A.

H. After public hearing and consideration of all facts
and circumstances 1included 1in Section 74-6-4(D) NMSA 1978 the
commission may authorize the director to approve a prcposed discharge
plan if the commission determines that the plan meets the criteria of
Subsection A above.

3-111. TRANSFER OF DISCHARGE PLAN.

A discharger shall notify by letter the succeeding owner
of a facility which is operating pursuant to an-approved discharge plan
of the.existence of the discharge plan. The notice shall be given on
or before transfer of possession of the facility. A copy of the letter
shall be forwarded to the director. The succeeding owner shall be
responsible for compliance with the approved discharge plan upon taking
possession of the facility and receiving notice of the discharge plan.

3-112. APPEALS FROM DIRECTOR'S DECISIONS.

A. If the director disapproves a proposed discharge
plan, approves a proposed discharge plan subject to condition, or
modifies or terminates an approved plan, appeal therefrom and any
action of the commission thereon shall be in accordance with the
provisions of Subsections 74-6-5(L), (M) and (N), NMSA, 1978.

B. If the director determines that a discharger is not
exempt from filing a discharge plan pursuant to Section, 3-~105, or that
the material to be discharged contains any toxic pollutant as defined
in Section 1-101.X., which is not included in the numerical standards
of 3-103, then discharger may appeal such determination by filing a
notice of appeal to the commission within thirty days after receiving
the director's written determination, and the appeal therefrom and any
action of the commission thereon shall be in accordance with the
provisions of Subsections 74-6-5(L), (M) and (N}, NMSA 1978.

3-113. APPEALS FROM COMMISSION DECISIONS.--A discharger may
appeal the decision of the commission in accordance with the provisions
of Section 74-6-5(0), NMSA 1978.

3-114. SEVERABILITY.--If any section, subsectibn, individual

standard or application of these standards or regulations is held
invalid, the remainder shall not be affected.
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PART 4

Utility Operators Certification

4-100. CLASSIFICATION OF WATER SUPPLY SYSTEMS AND WASTEWATER
FACILITIES.
4-101. GENERAL PROVISIONS.

Water supply systems and wastewater facilities shall be
classified by the commission in accordance with Section 4(A) of the ‘
Certification Act.

4-102. WATER SUPPLY SYSTEMS.
Population Served 2,500 5,001 10,001 20,000+
5,000 10,000 20,000

Treatment Process Classification

Filtration (sand, gravity) III 111 III v _
. Coagulation, Sedimentation, -

Filtration II1 III v w
Chemical Precipitation

(Mn, Fe, Softening) ITT III Iv Iv
Aeration II III III Iv
Odor and Taste Control

(activated carbon) II III III Iv
Chemical Addition

(stabilization) 11 II I11 Iv
Pressure Filtration IT II III Iv
Ion Exchange (softening,

defluoridation) II IIT III Iv
Chlorination II I1 III v
Fluoridation II II I1I Iv
Special, such as

desalinization IV IV v v
Production, ground

water only I II ITI Iv

Distribution Systems Classification

Distribution of Treated
Surface Water 11 I1 II ITI
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Discribution of Chlorinated

Ground Water Ir II It [II
Distribution of Unchlorinated

Ground Water I [I I [I1

4-103. WASTEWATER FACILITIES.

Population Served 2,500 5,001 10,001 20,000+

5,000 10,000 20,000

Treatment Process Classification
Raw Sewage Lagoons I I ’ I I
Aerated Lagoons IT II I1 IT
Primary Treatment II 1T IT. I1
Primary Treatment and

Oxidation Ponds II II IT IT
Secondary Treatment,

Trickling Filter II III I11 Iv
Secondary Treatment, .

Aeration I1I III v v
Physical-Chemical '

Treatment Processes 111 11T v v
Advanced Waste Treatment :

Process IIT Iv Iv v

Collection System

Ordinarily, collection systems are considered as a part of the
treatment works; however, where the jurisdiction or responsibility for
collection system is not the same as the jurisdiction or' responsibility
for the treatment works, the collection system shall be classified as
Grade I, if the population served is less than 15,000 persons and as
Grade II, if the population served is greater than 15,000 persons.

4-200. OPERATOR CERTIFICATION.

4~-201. GENERAL PROVISIONS.

A. After July 1, 1976, each owner of a water supply
system or wastewater facility, for public or commercial use, serving
2,500 persons or more shall employ a certified operator(s).

B. Class IV is the highest classification level and
Class 1 is the lowest. The classes of certification are 'ranked so that
a person holding certification in a particular class may operate any
facility in that particular class and any lower class.
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C. The namei(s) of the certified operatori{s! must be ou

tite st all times with the agency. A certified operator mav be
replaced with another certified operator of the rayuired particular
class at anv time. The owner shall notify the agencv in writing within

ten davs after the replacement.

4-202. REQUIREMENTS FOR CERTIFICATION.--Each applicant for
certification as a water svystem operator or wastewater facility
operator shall:

A. Make application on forms furnished by the agency.
Applications shall be submitted to the agency not later than thirty
(30) days prior to the date of the examination. .

B. Submit evidence that the applicant has reached the
age of majority.

C. Pay a fee, in advance, to the agency through the
commission. The fee shall be $2.00 for each agency action such as
examination for certification, reexamination for <certification,
issuance of a certificate, issuance of a temporary certificate, or
annual renewal.

D. Successfully meet the educational, experience and
training requirements stipulated in Section 4-203 of this regulation.
All training programs must be approved by the commission and the
commission shall assign the number of training credits for each
approved training program.

E. Successfully pass the examination for the class and
type of certification being applied for:

1. Examinations for certification shall be
scheduled at such times and locations as the commission deems
necessary.

2. Examinations shall be used in determining
skill, knowledge, ability and judgment of the applicant.

3. All examinations will be graded and the
applicants notified of the results. Examination papers will not be
returned to the applicant, but may be reviewed by the applicant at the
agency office.
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4-203. REQUIREMENTS FOR THE CLASSES.
AL Basic requirements are:
1. Class I requires one vear of experience plus

ten training credits;

2. Class II requires three yearé of experience
plus thirty training credits; '

3. Class III requires five years of experience
plus 50 training credits; and

4. Class IV requires high school graduation, or
G.E.D. equivalent, plus one vyear's experience as a Class IIT
certificate holder plus 80 training credits. :

B. Substitutions.

1. In no case shall the actual experience be less
than one year for amny class.

2. Education may be substituted for experience as
follows:
o .
a. High school graduation or G.E.D.
equivalent may be substituted for one year's experience.

b. One year (30 semester hours) of
successfully completed college education may be substituted for six
months of the required experience. !

c. One year of an approved vocational school
in the water and wastewater field may be substituted for one vyear of
the required experience.

4-204. TEMPORARY CERTIFICATION.--If, after reascnable time and
effort by an owner, a qualified operator cannoit be employed, temporary
certification may be issued for the operator of a system or facilitvy.
Such a certificate is issued to an individual for a period not to
exceed six months. A temporary certificate may be extended to a
maximum of 18 months if the operator is involved in a training program
that will qualify him for the required level in that period.

4-205. PRIOR CERTIFICATION.--Certificates in appropriate
classification shall be issued without examination to persons who hold
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valid certificates of competency Iissued under the voluntary program

co-sponscred by the New Mexico Environmental Improvement Agency,
provided application is made on or before July 1, 1976.
4-200. CERTIFICATION WITHOUT EXAMINATION.
A. 1. Certificates shall be issued without an
examination to persons who, on July 1, 1973, were operators of a system
or facility. Applications for certification under this section must

have been made on or before January 1, 1974.

2. Certificates issued under this section will be
restricted to the particular system or facility for which the applicant:
is employed as it existed on July 1, 1973. Major modification of the
type of treatment employed would significantly affect the operation of
the system or facility shall cause any certificate issued under this
section to become invalid. The limitations of the certificate will be
printed thereon.

3. An operator certified under this section may
request to have his certificate transferred to another facility of the
same general class and type or to another facility of lower class. Such
a request will be granted if, in the opinion of the commission, such a
transfer would not adversely affect the health and safety of the public
or the environment.

B. The commission may issue certificates, in
equivalent classification, without examination to applicants who hold
valid certificates or licenses issued by any state, territory, or
foreign jurisdiction, provided that the requirements for issuance of
such certificates or licenses are, in the opinion of the commission,
equal to or higher than those set forth in this regulation.

4-207. RENEWAL OF CERTIFICATES.

A. Application for certificate renewal shall be made
annually prior to the last working day of the holder's birth month in
accordance with Section 4-202(C).

B. The agency shall mail each holder of a certificate
a renewal notice at least thirty days prior to the expiration date,
mailed to his last address of record. Failure to receive such notice
shall not relieve the holder of his responsibility to apply for remnewal
prior to the expiration date. ' '
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C. Annual renewal of certificate L(ssued under Section
+-200 shall be reguired.

D. Effective July 1, 1982, annual renewal will require
that each certificate holder 1is credited with having obtained thirtv
(30) training credits in the three-year period preceding the date on
which renewal application is due. This requirement will apply after
the third year of New Mexico certification for each operator.

4-208. LAPSED CERTIFICATES.

A, Cextificates which have not been renewed in
accordance with Section 4-207 will be considered lapsed and invalid.

B. Lapsed <certificates may be reinstated without
penalty upon application within thirty days of the date of expiration.
A lapsed certificate which has not been renewed within the thirty-day
period may be reinstated upon reapplication and payment of a $2.00 per
month penalty fee for each month or portion thereof beyond the
expiration date.

C. If a lapsed certificate has not been reinstated
within one year of its expiration date, the commission shall give
notice and may hold a hearing, if the applicant so requests, as
required by the Uniform Licensing Act to determine whether
re-examination is required for reinstatement.

4-209. SUSPENSION AND REVOCATION.

A. In the event of suspension or revocation of a
certificate, the commission shall notify the applicant by registered
mail of the reason for such action. Within 20 days after receipt of
the notice, the applicant may request in writing that a hearing be held
by the commission.

B. Re-issuance of a revoked certificate shall be
accomplished by reapplication as provided for an original certificate.
Any person whose «certificate 1s revoked shall be 1ineligible for
admission to any examination for certification for a period of not less
than six months.

C. The commission may suspend a certificate for a
specified period of time not to exceed six months.

4-210. ELIGIBILITY FOR OPERATOR TRAINING GRANT FUNDS.--Each

applicant for operator training grant funds administered by the agency
shall:
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AL Submit evidence satisrtfactory to the agency that the
recipient otf the tralning:

1. is a person who is a candidate tor emplovment
as a ‘certified operator" as defined under Section 1-101 of these
regulations; or

2. is a person in a supervisory role responsible
for the management of a water supply system or wastewater . treatment
facility; or

3. is a person who is or will be involved in the
instruction of operators.

B. Submit evidence satisfactory to the agency that not
less than ten percent (10%) of the training cost is provided by the
employer of the utility operator; the cost of per diem and mileage may
not be paid from grant funds but may be accounted in determining the
training cost provided by the employer; and

C. Supply any other pertinent information deemed
necessary by the agency.
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PART 5

Water Quality Control--Underground Injection Control

5-100. REGULATIONS FOR EFFLUENT DISPOSAL AND IN SITU EXTRACTION

WELLS.
5-101. DISCHARGE PLAN AND OTHER REQUIREMENTS.
A. Effluent disposal wells .and in situ extraction

wells must meet the requirements of Part 5 in addition to other
applicable requirements of the Water Quality Control Commission
regulations. No effluent disposal well or in situ extraction well may
be approved which allows for movement of fluids into ground water
having 10,000 mg/l or less TDS except for fluid movement approved
pursuant to Section 5-103, or pursuant to a temporary designation as
provided in Section 5-101.C.2. )

B. Operation of an effluent disposal well or in situ
extraction well must be pursuant to an approved discharge plan
according to the schedules in the following subsections:

1. Any person who before the effective date of
Part 53 of these regulations, 1is injecting fluids into an effluent
disposal well or in situ extraction well without an approved discharge
plan, may continue to inject without an approved discharge plan for 90
days after the effective date of Part 5. No person who intends to
begin discharging into an effluent disposal well or in situ extraction
well after the effective date of Part 5 shall discharge except in
conformance with an approved discharge plan.

2. Any person who, before or within 90 days of
the effective date of Part 5 of these regulations, has a discharge plan
approved pursuant to Part 3 for the injection of fluids into an
effluent disposal well or am in situ extradtion well, may inject
according to the approved discharge plan until the expiration of the
current discharge plan approval. Upon application for renewal of the
discharge plan approval, such person shall comply with the requirements
of Parts 3 and 5, in the renewal application.

3. Later than 90 days after the effective date of
Part 5, any person who does not have discharge plan approval pursuant
to Subsection 5-101.B.2. shall not discharge into an effluent disposal
well or an in situ extraction well without an approved discharge plan
meeting the requirements of Parts 3 and 5.
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C. Discharge plans for effluent dispesal wells. vr in
situ extraction wells affecting ground water ot 10,000 wg/1l or less TDS
submitted for director approval shall:

1. Receive an aquifer designation as required in
Section 5-103 prior to approval of the discharge plan; ar

2. For in situ extraction wells only, address the
methods or techniques to be used to restore ground water so that upon
final termination of operations including restoration efforts, ground
water at any place of withdrawal for present cr reasondbly foreseeable
future use will not contain either concentrations in; excess of the
standards of Section 3-103 or any toxic pollutant. Approval of a
discharge plan or project discharge plan for in situ extraction wells
that provides for restoration of ground water in accordance with the
requirements of this paragraph shall substitute for the aquifer
designation provisions of Section 5-103. The approval shall constitute
a temporary aquifer designation for a mineral bearing or producing
aquifer, or portion thereof, to allow injection as provided for in the
discharge plan. Such temporary designation shall expire upon final
termination of operations including restoration efforts.:

D. The exemptions from the discharge plan requirement
listed in Section 3-105 do not apply to effluent dlsposal wells or in
situ extraction wells except as provided below:

1. Wells regulated by the 0il Conservation
Division under the exclusive authority granted under S$ection 7 2-12,
NMSA 1978 or under other sections of the "0il and Gas Act'";

2. Wells regulated by the 0il Conservation
Division under the ''Geothermal Resources Act';

3. Wells regulated by the New Mexico Coal Surface
Mining Bureau under the "Surface Mining Act";

4. Wells for the disposal of ‘effluent from
systems which receive less than 2,000 gallons per day of domestic
sewage effluent and are regulated under the 'Liquid Waste Disposal
Regulations'" adopted by the Environmental Improvement Board under the
"Environmental Improvement Act”

E. Section 3-110 does not apply to discharge plans for
effluent disposal wells or in situ extraction wells riegulated under
this Part, except for in situ extraction well discharge plans that
address ground water restoration pursuant to Subsection 5-101.C.2.
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E. Project Discharge Plans for In 5Situ Extraction
Wells.

. 1. The director mav consider a project discharge
plan for in situ extraction wells, if the wells are:

a. Within the same well field, facility site
or similar unit,
b. Within the same aquifer and ore deposit,
C. Of similar construction,
d. Of the same purpose, and
e. Operated by a single owner or operator.
2. An approved project discharge plan does not

allow the discharger to commence injection in any individual
operational area wuntil the director approves an application for
injection in that operational area (operational area approval).

3. A project discharge plan shall:

a. Specify the approximate locations and
number of wells for which operational area approvals are or will be
sought with approximate time frames for operation and restoration (if
restoration is required) of each area; and

b. Provide the information required under
the following sections of these regulations, except for such additional
site-specific information as needed to evaluate applications for
individual operational area approvals: Subsection 3-106.C., 3-107.,
5-204 through 5-209, and 5-210.B.

4. Applications for individual operational area
approval shall include the following:

a. Site-specific information demonstrating
that the requirements of these regulations are met, and

b. Information required under Subsections

5-202 through 5-210 of these regulations and not previously provided
pursuant to Paragraph 3.b. of this Subsection.
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5. Applications for project Jischuarge plan
approval and for operational area approval shall be processed 1in
accordance with the same procedures provided for discharge plans under
Part 3 of the regulations, allowing for public notice on the project
discharge plan and on each application for operational area approval

pursuant to Section 3-108 with opportunity for public hearing prior to
approval or disapproval.

' 6. The discharger shall comply with additional
requirements that may be imposed by the director pursuant to these
regulations on wells in each new operational area. '

G. If the holder of an approved dischidrge plan for an
effluent disposal well, or in situ extraction well submits an
application for discharge plan renewal at least 130 days before
discharge plan expiration, and the discharger is in compliance with his
approved discharge plan on the date of its expiration, then the
existing approved discharge plan for the same activity shall not expire
until the application for renewal has been approved or disapproved. An
application for discharge plan renewal must include and adequately
address all of the information necessary for evaluation of a new.
discharge plan. Previously submitted materials may be included by
_ reference provided they are current, readily available to the director
and sufficiently identified to be retrieved.

H. Discharge Plan Signatory Requirements.

No discharge plan for an effluent disposal well or in situ extraction
well may be approved unless:

1. The application for a discharge plan approval
has been signed as follows:

a. For a corporation: by a principal
executive officer of at 1least the 1level of vice-president, or a
representative who performs similar policy-making functions for the
corporation who has authority to sign for the corporation; or

b. For a partnership or sole proprietorship:
by a general partner or the proprietor, respectively; or

C. For a municipality, state, federal, or
other public agency: by either a principal executive officer who has
authority to sign for the agency, or a ranking elected official; and

\
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2. The signature 1is directlv preceded by the
following certification: T certify under penaltv ot law that [ have
personally examined and am familiar with the information submitted in
this document and all attachments and that, based on my inquiry of

those individuals immediately responsible for obtaining the
information, 1 believe that the information 1is true, accurate, and
complete. I am aware that there are significant penalties for

submitting false information including the possibility of fine and
imprisonment."

I. Transfer of Effluent Disposal Well and In Situ
Extraction Well Discharge Plans.

1. The transfer provisions of Section 3-111 do
not apply to a discharge plan for an effluent disposal well or in situ
extraction well.

2. An effluent disposal well or in situ
extraction well discharge plan may be transferred if:

a. The director receives written notice 30
days prior to the transfer date; and

b. The director does not object prior to the
proposed transfer date. The director may require modification of the
discharge plan as a condition of transfer, and may require

demonstration of adequate financial responsibility.

3. The written notice required by Subsection
I.2.a. above shall:

a. Have been signed by the discharger and
the succeeding discharger, including an acknowledgement that the
succeeding discharger shall be responsible for compliance with the
approved discharge plan upon taking possession of the facility; and

b. Set a specific date for transfer of
discharge plan responsibility, coverage and liability; and

c. Include information relating to the

succeeding discharger's financial responsibility required by Subsection
5-210.B.17.
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J Mod lfication or Termination of a Discharze Plan for
an ZfIluent Dispoesal well or In Situ E

"xtraction Well.

¥ data submitted nursuant to any monitoring requirements specified in
the approved plan- or other information available to the director
indicate that these regulations are being or may be violated. the
director may vrequire modification of, 1if it 1is determined by the
director that the modification may not be adequaté, may terminate a
discharge plan for an effluent disposal well, or in situ extractiom
well or well field, that was approved pursuant to the requirements of
Part 5 of these regulations for the following causes:

1. Noncompliance by the  discharger with any
condition of the discharge plan; or ’

2. The discharger's failure in the discharge plan
application or during the discharge plan review process to disclose
fully all relevant factd, or the discharger's misrepresentation of any
relevant facts at any time; or

3. A determination that the permitted activity
may cause a hazard to public health or undue risk to property and can
only be regulated to acceptable levels by discharge plan modification
or termination.

5=102. PRE-CONSTRUCTION REQUIREMENTS.

A. Discharge Plan Requirement for Effluent Disposal
Wells. ‘

Prior to construction of an effluent disposal well or conversion of an
existing well to an effluent disposal well, an approved discharge plan
1is required that incorporates the requirements of Part 5 of these
regulations, except Subsection 5-210.C. As a condition of discharge
plan approval, the operation of the effluent disposal ‘well under the
discharge plan will not be authorized until the director has:

1. Reviewed the information submitted for his
consideration pursuant to Subsection 5-210.C., and

2. Determined that the 1information submitted
demonstrates that the operation will be in compliance with these
regulations and the approved discharge plan. '

1
v
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3. Notification Requirement for In Siltu FExtraction

l. The discharger shall notify the director in
writing prior to the commencement of drilling or construction of wells
which are expected to be used for in situ extractior, unless the
discharger has previously received discharge plan or project discharge
nlan approval for the in situ extraction operation.

a. Any persot, proposing to drill or
construct a new in situ extraction well or well field, or convert an
existing well to an 1in situ extraction well, shall file plans,
specifications and pertinent documents regarding such construction or
conversior, with the Water ©Pollution Control Bureau of the
"Environmental Improvement Division.

b. Plans, specificationsd, and pertinent
documents required by this section, if pertaining to geothermal
installations, carbon dioxide facilities, or facilities for the
exploration, productiord, refinement or pipeline transmission of oil and
natural gas, shall be filed instead with the 0il Conservation Division.

c. Plans, specificdations and pertinent
documents required to be filed under this section must be filed 90 days
prior to the planned commencement of construction or conversion.

d. The following plans, specifications and
pertinent documents shall be provided with the notification:

(1) Information required in Subsection
3-106.C. of these regulations;

(2) A map showing the in situ extraction
wells which are to be constructed. The map must also show, in so far
as 1s known or is reasonably available from the public recordd, the
numbe?¥, name, and location of all producing welld, injection wells,
abandoned wells, dry holes, surface bodies of water, springsg, mines
(surface and subsurface), quarries, water wells and other pertinent
surface features, including residences and roadd, that are within the
expected area of review (Section 5-202) of the in situ extraction well
or well field perimeter;

(3) Maps and cross~sections indicating
the general vertical and lateral limits of all ground water having
10,000 mg/l or less TDS within one mile of the sité, the position of
such ground water within this area relative to the injection formatiod,
and the direction of water movement, where known, in each zone of
ground water which may be affected by the proposed injection operation;
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(4) Maps and cross-sections Jdetailing
the geology and gecologic structure of the local area, including faults,
if known or suspected;

(5) The proposed formation testing
program to obtain an analvsis or description, whichever the director
requires, ot the chemical, physical, and radiological characteristics
of, and other information on, the receiving formation;

(6) The proposed stimulation program;
(7) The proposed injection procedure;

(8) Schematic or other  appropriate
drawings of the surface and subsurface construction details of the
well;

(9) Proposed construction procedures,
including a cementing and casing program, logging procedures, deviation
checks, and a drilling, testing, and coring program;

(10) Information, as "described in
Subsection 5-210.B.17., showing the ability of the discharger to
undertake measures necessary to prevent ground water contamination; and

(11) A plugging and abandonment plan
showing that the requirements of Subsectioms 5-209.B., C., and D. will
be met.

2. Prior to construction, the discharger  shall
have received written notice from the director that the information
submitted under 5-102.B.1.d.(10) is acceptable. Within 30 days of
submission of the above information the director shall notify the
discharger that the information submitted is acceptable or
unacceptable.

3. Prior to —construction, the director shall
review said plans, specifications and pertinent documents and shall
comment upon their adequacy of design for the intended purpose and

their compliance with pertinent parts of these regulations. Review of
plans, specifications and pertinent documents shall be based on the
criteria contained in Section 5-205, Section 5-209.E., and Subsection

5-102.B.1.d. above.

4, Within thirty (30) days of @ receipt, the
director shall issue public notice, consistent with Section 3-108.A.,
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that notification was submitted pursuant to Section 5>-102.B. The

director shall allow a period of at least thirty (30) davs Jduring which
comments mayv be submitted. The public notice shall include:
a. Name and address of the proposed

discharger;

b. Location of the discharge;

c. Brief description of the proposed
activities;

d. Statement of the public comment period;
and

e. Address and telephone number at which

interested persons- may obtain further information.

5. The director shall comment in writing upon the
plans and specifications within sixty (60) days of their receipt by the
director.

6. Within thirty (30) days after completiom, the
discharger shall submit written notice to the director that the
construction or conversion was completed in accordance with submitted
plans and specifications, or shall submit as-built plans detailing
changes from the originally submitted plans and specifications.

7. In the event a discharge plan is not submitted
or approved, all wells which may cause ground water contamination shall
be plugged and abandoned by the applicant pursuant to the plugging and
abandonment plan submitted in the notification; these measures shall be
consistent with any comments made by the director in his review. If
the wells are not to be permanently abandoned and the discharger
demonstrates that plugging at this time is unnecessary to prevent
ground water contamination, plugging pursuant to the notification is
not required. Financial responsibility established pursuant to these
regulations will remain in effect wuntil the discharger permanently
abandons and plugs the wells 1in accordance with the plugging and
abandonment plan.

5-103. DESIGNATED AQUIFERS.

A. Any person may file a written petition with the
director seeking commission consideration of certain aquifers or
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portions of aguifers as "designated aquifers’. The purpose of aquifer
designation is:

1. For effluent disposal wells, to allow as a
cesult of injection, the addition of water contaminants into ground
water, which before initiation of effluent disposal has a concentration
between 3,000 and 10,000 mg/1 TDS; or

2. - For in situ extraction wells, to allow as a
result of injection, the addition of water contaminants into ground
water, which before initiation of in situ extraction has a
concentration between 5,000 and 10,000 mg/l1 TDS, and uot provide for
restoration or complete restoration of that ground water pursuant to
Subsection 5-101.C.2.

B. The applicant shall identify (by narrative
description, illustrations, maps or other means) and describe such
aquifers, in geologic and/or geometric terms (such as vertical and
lateral limits and gradient) which are clear and definite.

C. An aquifer or portion of an ajguifer may be
considered for aquifer designation under Paragraph A. of this section,
if the applicant demonstrates that the following criteria are met:

1. It is not currently used as a domestic or
agricultural water supply; and

2. There is no reasonable relationship between
the economic and social costs of failure to designate and benefits to
be obtained from its use as a domestic or agricultural water supply
because: ‘

a. It is situated at a depth or location
which makes recovery of water for drinking or agricultural purposes
economically or technologically impractical at presernt and in the
reasonably foreseeable future; or

b. It is already so contaminated that it
would be economically or technologically impractical to render that
water fit for human consumption or agricultural use at present and in
the reasonably foreseeable future.

D. The petition shall state the extent to which
injection would add water contaminants to ground water and why the
proposed aquifer designation should be approved. For in situ

\
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extraction wells, the applicant shall state whether and to what extent
restoration will be carried out.

E. The director shall either transmit the petition to
the commission within sixty (60) days recommending that a public
hearing be held, or refuse to transmit the petition and notify the
applicant in writing citing reasons for such refusal.

F. If the director transmits the petition to the
commission, the commission shall review the petition and determine to
either grant or deny a public hearing on the petition. If the

commission grants a public hearing, it shall issue a public notice,
including the following information:

1. Name and address of the applicant;

2. Location, depth, TDS, areal extent, general
description and common name or other identification of the aquifer for
which designation is sought;

3. Nature of injection and extent to which the
injection will add water contaminants to ground water; and

4. Address and telephone number at which
interested persons may obtain further information.

G. If the director refuses to transmit the petition to
the commission, then the applicant may appeal the director's
disapproval of the proposed  aquifer designation to the ‘commission
within thirty (30) days, and address the issue of whether the proposed
aquifer designation meets the criteria of Subsections A, B, C, and D
above.

H. If the commission grants a public hearing, the
hearing shall be held in accordance with the provisions of Subsection
74-6-6, NMSA 1978.

I. If the commission does not grant a public hearing
on the petition, the aquifer designation shall not be approved.

J. After public hearing and consideration of all facts
and circumstances included in Section 74-6-4(D), NMSA 1978, the
commission may authorize the director to approve a proposed designated
aquifer if the commission determines that the criteria of Subsection A,
B, C, and D above are met.
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K. Approval of a designated aguifer petition does not
illeviate the applicant from complving with other Sectiwvns of Part 5 of
these regulations, or of the responsibility for protection, pursuant to
these regulations, of other nondesignated aquifers ccntaining ground
water having 10,000 mg/1 or less TDS.

L. Persons other than the petitioner mav add water
contaminants as a result of injection into an aquifer designated for
effluent disposal, or for in situ extraction without restoration,
provided the person receives discharge plan approval pursuant to the
requirements- of Part 5. Persons, other than the original petitioner or
his designee, requesting addition of water contaminants as a result of
injection 1into aquifers previously designated only for in situ
extraction with partial restoration shall file a petition with the
commission pursuant to the requirements of 5-103.A, B, C, and D.

5-104. WAIVER OF REQUIREMENT BY DIRECTOR.

A. Where an effluent disposal well or am in situ
extraction well or well field, does not penetrate, or inject into or
above ground water having 10,000 mg/1 or less TDS, the director may:

1. Approve a discharge plan for a well or well
field with less stringent requirements for area of review,
construction, mechanical integrity, operation, manitoring, and
reporting than required by this Part of these regulations; or

2. For in situ extraction wells only, approve a
~discharge plan pursuant to the requirements of Part 3 of these
regulations.

B. Authorization of a reduction in requirements under
Paragraph A. of this section shall be granted only if injection will
not result in an increased risk of movement of fluids into ground water
having 10,000 mg/1 or less TDS, except for fluid movement approved
pursuant to Section 5-103.

5-105. AUTHORITY--Regulations are adopted by the commission
under the authority of Sections 74-64 and 74~6-5, NMSA 1978 (The Water
Quality Act). ‘

'
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3=200. TECHENICAL CRITERIA AND PERFORMANCE STANDARDS FOR
EFFLUENT DISPOSAL WELLS AND IN SITU EXTRACTION WFRLLS.

5=-201. PURPOSE.

Sections 5-200 through 5-210 of these regulations provide the technical
criteria and performance standards for effluent disposal wells and in
situ extraction wells.,

5-202. AREA OF REVTEW.

A. The area of review is the area surrounding an
effluent disposal well or in situ extraction well or the area within
and surrounding a well field that is to be examined to identify
possible fluid conduits, including the location of all known wells and
fractures which may penetrate the injection zone.

B. The area of review for each effluent disposal well,
or each in situ extraction well or well field shall be an area which
extends:’

1. Two and one half (2%) miles from the well, or
well field; or

2. One-quarter (%) mile from a well or well field
where the area of review 1is calculated to be zero pursuant to
Subsection B.3. below, or where the well field production at all times
exceeds injection to produce a net withdrawal; or

3. A suitable distancé, not less than one-quarter
(%) milé, proposed by the discharger and approved by the director,
based upon a mathematical calculation to determine the area of review.
Computations to determine the area of review may be based upon the
parameters listed below and should be calculated for an injection time
period equal to the expected life of the effluent disposal well, or
in situ extraction well or well field. The following modified Theis
equation illustrates one form which the mathematical model may take to
compute the area of review; the discharger must demonstrate that any
equation or simulation used to compute the area of review applies to
the hydrogeologic conditions in the area of review.

L
2.25 K Ht "™
s 10%
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Where:
P - - N, @ gt

CATRH (- xS G

7 2.3 Q

r = Radius of the area of review for an effluent
disposal well or in situ extractioh well (length)

K. = Hydraulic conductivity of the injection zone
(length/time) \

H = Thickness of the injection zone (length)

t = Time of injection (time)

S = Storage coefficient (dimensionless)

Q = Injection rate (volume/time)

Hbo = Observed original hydrostatic head of injection
zone (length) measured from the base of the lowest
aquifer containing ground water of 10,000 mg/1 ‘m
or less TDS

Hw = Hydrostatic head of underground source of drinking

water (length) measured from the base of the lowest
aquifer containing ground water of 10,000 mg/l or
less TDS

Spr = Specific ‘gravity of fluid in the 'injection zone

(dimensionless)
W = 3.142 (dimensionless)
The above equation is based on the following assqmptions;
(a) The injection zone is homogenous and isotropic;
(b) The injection zone has infinite areal extent;

(¢c) The effluent disposal well or in situ extraction well
penetrates the entire thickness of the injection zone;

(d) The well diameter 1is infinitesimal compared to "r" when
injection time is longer than a few minutes; and
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(e) The emplacement of fluid into the injection zone creates an
instantaneous lncrease in pressure.

C. The director shall require submittal by the .

discharger of information regarding the area of review including the

information to be considered by the director in Subsection 5-210.B.

5-203. CORRECTIVE ACTION.

A. Persons applying for approval of an effluent
disposal well, or an in situ extraction well or well field shall
identify the location of all known wells, drill holes, shafts, stopes
and other conduits within the area of review which may penetrate the
injection zone, in so far as is known or is reasonably available from
the public records. For such wells or other conduits which are
improperly sealed, completed, or abandoned, or otherwise provide a
pathway for the migration of contaminants, the discharger shall address
in the discharge plan such steps or modifications (corrective action)
as are necessary to prevent movement of fluids into ground water having
10,000 mg/1 or less TDS except for fluid movement approved pursuant to
Section 5-103.

B. Prior to operation, or continued operation of a
well for which corrective action is required pursuant to Subsection
5-203.D. or 5-203.A., the discharger must demonstrate that:

1. All required corrective action has been taken;
or

2. Injection pressure is to be limited so that
pressure in the injection 2zone does not cause fluid movement through
any well or other conduit within the area of review into ground water
having 10,000 mg/l or less TDS except for fluid movement approved
pursuant to Section 5-103. This pressure limitation may be removed
after all required corrective action has been taken.

C. In determining the adequacy of corrective action
proposed in the discharge plan, the following factors will be

considered by the director:

1. Chemical nature and volume of the injected
fluid;

2. Chemical nature of native fluids and
by-products of injection;
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Geology and hvdrology:

4. Historyv of the injection and production
operation; '

5. Completion and plugging records;

6. Abandonment procedures in effect at the time a

well, drill hole, or shaft was abandoned; and

7. Hydraulic connections with waters having
10,000 mg/1 or less TDS.

D. In the event that, after approval for an effluent
disposal well or in situ extraction well has been granted, additional
information is submitted or it is discovered that a well or other
conduit within the applicable area of review might allow movement of
fluids into ground water having 10,000 mg/l1 or less TDS except for
fluid movement approved pursuant to Section 5-103, the director may
require action in- accordance with Subsections 5-101.J. and 5-203.B. of
the regulations.

5-204. MECHANICAL INTEGRITY.

A. An effluent disposal well or in situ extraction
well has mechanical integrity if there is nc detectable leak in the
casing, tubing or packer which the director considers. t¢ be significant
at maximum operating temperature and pressure; and no detectable
conduit for fluid movement out of the injection zone through the well
bore or vertical channels adjacent to the well bore which the director
considers to be significant.

B. Prior to well injection and at least once every
five years or more frequently as the director may require for good
cause during the life of the well, the discharger must demonstrate that
an effluent disposal well or in situ extraction well has mechanical
integrity. The demonstration shall be made through use of the
following tests:

1. For evaluation of leaks,

(a) Monotoring of annulus pressure (after an
initial pressure test with liquid or gas before operation commences),
. or :
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(b) Pressure test with liguid or gas;

(2%

For determination of conduits for tluid
movement,

(a) The results of a temperature or noise
log, or

(b) Where the nature of the casing used for
in situ extraction wells precludes use of these logs, cementing records
and an appropriate monitoring program as the director may require which
will demonstrate the presence of adequate cement to prevent such
movement;

3. Other appropriate tests as the director may
require.

C. The director may consider the use by the discharger
of equivalent alternative test methods to determine mechanical
integrity. The discharger shall submit information on the proposed test
and all technical data supporting its use. The director may approve
the request if it will reliably demonstrate the mechanical integrity of
wells for which its use is proposed. For in situ extraction wells this
demonstration may -be made by submission of adequate monitoring data
after the initial mechanical integrity tests.

D. In conducting and evaluating the tests enumerated
in this section or others to be allowed by the director, the discharger
and the director shall apply methods and standards generally accepted
in the affected industry. When the discharger reports the results of
mechanical integrity tests to the director, he shall include a
description of the test(s), the method(s) used, and the test results.
In making an evaluation, the director's review shall include monitoring
and other test data submitted since the previous evaluation.

5-205. CONSTRUCTION REQUIREMENTS.

A. General Construction Requirements Applicable to
Effluent Disposal Wells and In Situ Extraction Wells.

1. Construction of all effluent disposal wells
and all new 1in situ extraction wells shall include casing and
cementing. Prior to well injection, the discharger shall demonstrate
that the construction and operation of:
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{(a) Effluent disposal wells will not cause or
allow movement of fluids into ground water having 10,000 mg/1l or less
TDS except tor fluid movement approved pursuant to Section 5-103;

(b) In situ extraction wells will not cause
or allow movement of fluids out of the injection zone into ground water
having 10,000 mg/l1 or less TDS except for fluid movement approved
pursuant to Section 5-103.

2. The construction of each newly drilled well
shall be designed for the proposed life expectancy of the well.

3. In determining if the discharger has met the
construction requirements of this section and has demonstrated adequate
construction, the director shall consider the following factors:

(a) Depth to the injection zone;

(b) Injection pressure, external pressure,
annular pressure, axial loading, and other stresses that may cause well
failure;

(c) Hole size;

_ (d) Size and grade of all c¢asing strings,
including wall thickness, diameter, nominal weight, length, joint
specification, and construction material;

(e) Type and grade of cement;

(f) Rate, temperature, and volume of injected
fluid; ‘

(g) Chemical and physical characteristics of
the injected fluid, including corrosiveness, density, aind temperature;

(h) Chemical and physical characteristics of
the formation fluids including pressure and temperature;

(i) Chemical and physical characteristics of
‘the receiving formation and confining zones including lithology and
stratigraphy, and fracture pressure; and

{(j) Depth, thicknesses and chemical

characteristics of penetrated formations which may <ontain ground
water.
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4. To demonstrate adequate construction,
appropriate logs and other tests shall be conducted during the drilling
and construction of new effluent disposal wells or in situ extraction
wells or during work-over of existing wells 1in preparation for
reactivation or for change to injection use. A descriptive report
interpreting the results of such logs and tests shall be prepared by a
knowledgeable log analyst and submitted to the director for review
prior to well injection. The logs and tests appropriate to each type of
injection well shall be based on the intended function, depth,
construction and other characteristics of the well, availability of
similar data in the area of the drilling site and the need for
additional information that may arise from time to time as the
construction of the well progresses.

(a) The discharger shall demonstrate through
use of sufficiently frequent deviation checks, or another equivalent
method, that an effluent disposal well or in situ extraction well
drilled using a pilot hole then enlarged by reaming or another method,
does not allow a vertical avenue for fluid migration in the form of
diverging holes created during drilling.

(b) The director may require use by the
discharger of the following logs to assist in characterizing the
formations penetrated and to demonstrate the integrity of the confining
zones and the lack of vertical avenues for fluid migration:

(i) For casing intended to protect
ground water having 10,000 mg/1 or less TDS:

(A) Resistivity, spontaneous
potential, and caliper logs before the casing is installed; and

(B) A cement bond, or temperature
log after the casing is set and cemented.

(ii) For intermediate and long strings of
casing intended to facilitate injection:

(A) Resistivity, spontaneous
potential, porosity, and gamma ray logs before the casing is installed;

(B) Fracture finder or spectral
logs; and

(C) A cement bond or temperature
log after the casing is set and cemented.
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5. In addition to the requirements of Section
5-102, the discharger snall provide notic2 Hrior to .commencement of
drilling. cementing and casing, well logging, mechanical integrity
tests, and anv well work-over to allow opportunity for on-site
inspection by the director or his representative,
B. Additional Construction Requirements for ‘Effluent
Disposal Wells.
L. All effluent disposal wells shall be sitad in

such a manner that they inject into a formation which is beneath the
lowermost formation containing, within one quarter mile of the well
bore, ground water having 10,000 mg/l TDS or less except as approved
pursuant to Section 5~103.

2. All effluent disposal wells shall be cased and
cemented by circulating cement to the surface.

3. All effluent disposal welld, except those
municipal wells injecting noncorrosive wastes, shall inject fluids
through tubing with a packer set in the annulus immediately above the
injection zone, or tubing with an approved fluid seal as . an
alternative. The tubing, packer, and fluid seal shall he designed for
the expected length of service.

(a) The use of other alternatives to a packer
may be allowed with the written approval of the director. !To obtain
approval, the operator shall submit a written request to the director
which shall set forth the proposed alternative and all technical data
supporting its wuse. 'The director may approve the request 1if the
alternative method will reliably provide a comparable level of
protection to ground water. The director may approve:an alternative
method solely for an individual well or for general use.

(b) In determining the adequacy of the
specifications proposed by the discharger for tubing and packe¥, or a
packer alternativé, the director shall consider the following factors:

(1) Depth of setting;

(ii) Characteristics of injection fluid
(chemical nature or characteristics, corrosiveness, and density);

(iii) Injection prassure;
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(iv) Annular pressure;

{v) Rate, temperature and volume of
injected fluid; and

(vi) Size of casing.

C. Additional Construction Requirements for In Situ
Extraction Wells. .

1. Where injection is into a formation containing
ground water having 10,000 mg/l or less TDS, monitoring wells shall be
completed into the injection zone and into the first formation above
the injection zone containing ground water having 10,000 mg/l or less
TDS which could be affected by the extraction operation. If ground
water having 10,000 mg/l or less TDS below the injection zone could be
affected by the extraction operation, monitoring of such ground water
may be required. These wells shall be of sufficient number, located
and constructed so as to detect any excursion of injection fluids,
process byproducts, or formation fluids outside the extraction area or
injection 2zone. The requirement for monitoring wells in aquifers
designated pursuant to Section 5-103 may be waived by the director,
provided that the absence of monitoring wells does not result in an
increased risk of movement of fluids into protected ground waters
having 10,000 mg/1 or less TDS.

2. Where injection is into a formation which does
not contain ground water having 10,000 mg/l or less TDS, no monitoring
wells are necessary in the injection zone. However, monitoring wells
may be necessary in adjoining zones with ground water having 10,000
mg/1 or less TDS that could be affected by the extraction operation.

3. In an area that the director determines is
subject to subsisdence or collapse, the required monitoring wells may
be required to be located outside the physical influence of that area.

4. In determining the adequacy of monitoring well
location, number, construction and frequency of monitoring proposed by
the discharger, the director shall consider the following factors:

(a) The local geology and hydrology;

(b) The operating pressures and whether a
negative pressure gradient to the monitor well is being maintained;
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ic) The nature and volume of injected tluid,
formation water, and process byv-products: and
{d) The number and spacing of in situ

exXtraction wells in the well field.
5-206. OPERATING REQUIREMENTS.

A. General Operating Requirements Applicable to
Effluent Disposal Wells and In Situ Extraction Wells.

1. The maximum injection pressure at the wellhead
shall not initiate new fractures or propogate existing fractures in the
confining zone, or cause the movement of injection or formation fluids
into ground water having 10,000 mg/l1 or less TDS except for fluid
‘movement approved pursuant to Section 5-103.

2. Injection between the outermost casing and the
well bore is prohibited in a zone other than the authorized injection
zone. '

B. Additional Operating Requirements for Effluent
Disposal Wells.

1. Except during well stimulatiorn, the maximum
injection pressure shall not initiate new fractures or propagate
existing fractures in the injection zone. ‘

2. Unless an alternative to a packer has been
approved under Subsection 5-205.B.3.(a), the annulus between the tubing
and the long string of casing shall be filled with a fluid approved by
the director and a pressure, also approved by the director shall be
maintained on the annulus.

_ C. Additional Operating Requirements for In Situ
Extraction Wells.

1. Initiation of new fractures or propagation of
existing fractures in the injection zone will not be approved by the
director as part of a discharge plan unless it is done during well
stimulation and the discharger demonstrates:

(a) That such fracturing will not cause
movement of fluids out of the injection zone into ground water having
10,000 nig/1 or less TDS except for fluid movement approved pursuant to
Section 5-103, and
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(b) That the provisions ot Subsections
3-109.C. and 5-101.C. for protection of ground water are met.

5-207. MONITORING REQUIREMENTS.

A. The discharger shall demonstrate mechanical
integrity for each effluent disposal well or in situ extraction well at
least once every five years during the life of the well pursuant to
Section 5-204.

B. Additional Monitoring Requirements for Effluent
Disposal Wells.

1. The discharger shall provide analyses of the
injected fluids at least quarterly or, if necessary, more frequently to
yield data respresentative of their characteristics.

2. Continuous monitoring devices - -shall be used to
provide a record of injection pressure, flow rate, flow volume, and
pressure on the annulus between the tubing and the long string of
casing.

3. The discharger shall provide wells within the
area of review as required by the discharge plan to be used by the
discharger to monitor pressure in, and possible fluid movement into,
ground water having 10,000 mg/l or less TDS except for such ground
waters designated pursuant to Section 5-103. This section does not
require monitoring wells for effluent disposal wells unless monitoring
wells are necessary due to possible flow paths within the area of
review.

C. Additional Monitoring Requirements for In Situ
Extraction Wells.

1. The discharger shall provide an analysis or
description, whichever the director requires, of the injected fluids at
least quarterly or, if  necessary, more frequently to vyield

representative data.
2. The discharger shall perform:
(a) Appropriate monitoring of injected and

produced fluid volumes by whichever of the following methods the
director requires:
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{i) Recording injection pressure  and
2ither flow rate or volume everyv two weeks: or

(ii) Metering and dailvy recording of
fluid volumes;

(b) Monitoring every two weeks, or more
frequently as the director determines, of the monitor wells, required
in Section 5-205.C. for:

(1) Water chemistry parameters used to
detect any migration from the injection zone;

(ii) Fluid levels adjacent to the
injection zone; and

(c) Other necessary monitoring as the
director for good cause may require to detect movement of fluids from
the injection zone into ground water having 10,000 mg/l1 or less TDS
except for fluid movement approved pursuant to Section 5-103.

3. With the approval of the director, all in situ
extraction wells may be monitored on a well field basis by manifold
monitoring rather than on an individual well Dbasis. Manifold

monitoring to determine the quality, pressure, and flow rate of the
injected fluid may be approved in cases of facilities consisting of
more than one in situ extraction well, operating with a common
manifold, provided that the discharger demonstrates that manifold
monitoring is comparable to individual well monitoring.

5-208. REPORTING REQUIREMENTS.
A. Reporting Requirements for Effluent Disposal Wells.
1. If an effluent disposal well is found to be

discharging or is suspected of .discharging fluids into a zone or zones
other than the permitted or authorized injection zone, the discharger
shall within 24 hours notify the director of the circumstances and
action taken. The discharger shall provide subsequent written reports
as required by the director.

2. The discharger shall provide reports quarterly

to the director on:
(a) The physical; chemical and! other relevant

characteristics of injection fluids; '
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{(b) Mouthlv average, maximun  and  minimum
values for injection pressure, flow rate and volume, and annutar
pressure; and

(c) The results of monitoring prescribed
under Subsection 5-207.B.

3. The discharger shall report, no later than the
first quarterly report after completion, the results of:

(a) Periodic tests of mechanical integrity as
required in Sections 5-204 and 5-207;

(b) Any other test of the effluent disposal
well conducted by the discharger if required by the director;

(c) Any well work-over; and

(d) Any changes within the area of review
which might impact subsurface conditions.

B. Reporting Requirements for In Situ Extraction
Wells.

1. - The discharger shall notify the director
within 48 hours of the detection or suspected detection of a leachate
excursion, and provide subsequent reports as required by the director.

2. The discharger shall provide to the director:

(a) Reports on required monitoring quarterly,
or more frequently as required by the director; and

(b) Results of mechanical integrity testing
as required in Sections 5-204 and 5-207 and any other periodic tests
required by the director. These results are to be reported no later
than the first regular report after the completion of the test.

3. Where manifold monitoring is permitted,
monitoring results may be reported on a well field basis, rather than
individual well basis.

C. Report Signatory Requirements.
1. All reports submitted pursuant to this section

shall be signed and certified as provided in Section 5-101.H., or by a
duly authorized representative.
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2. For o person to bhe a duly authorized
representative, authorization must:

{a) Be made in writing by a signatory
described in Section 3-101.H.1.:

(b) Specify either an individual or a
position having responsibility for the overall operation of that
regulated facility or activity, such as the position of plant manager,
operator of a well or well field, superintendent, or position of
equivalent responsibility; and

(c) Have been submitted to ' the director.
5-209. PLUGGING AND ABANDONMENT.

A. The discharger shall submit as part of the
discharge plan, a plan for plugging and abandonment of an effluent
disposal well or an in situ extraction well that meets the requirements
of Subsections 3-109.C. and 5-101.C. for protection of ground water.
If requested, a revised or updated abandonment plan shall be submitted
for approval prior to closure.

B. Prior to abandonment of a well used in an effluent
disposal or in situ extraction operation, the well shall be plugged in
a manner which will not allow the movement of fluids through the well
bore out of the injection zone or between other zomes of ground water.
Cement plugs shall be used unless a comparable method has been approved
by the director for the plugging of in situ extraction wells at that
site.

C. Prior to placement of the plugs, the well to be
abandoned shall be in a state of static equilibrium with the mud weight
equalized top to bottom, either by circulating the mud in the well at
least once or by a comparable method approved by the director.

D. Placement of the plugs shall be accomplished by one
of the following:

1. The Balance Method; or
2. The Dump Bailer Method; or

3. The Two-Plug Method; or
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4. An equivalent method with the approval of the
director.

] E. The following shall be considered bv the director
in determining the adequacy of a plugging and abandonment plan.

1. The type and number of plugs to be used;

2. The placement of each plug, including the
elevation of the top and bottom;

3. The type, grade and quantity of cementing
slurry to be used;

4, The method of placement of the plugs;

5. The procedure to be used to plug and abandon
the well; and

6. Such other factors that may affect the
adequacy of the plan.

F. The discharger shall retain all records concerning
the nature and composition of injected fluids until five years after
completion of any plugging and abandonment procedures.

5-210. INFORMATION TO BE CONSIDERED BY THE DIRECTOR.

A. This section sets forth the information to be
considered by the director in authorizing construction and use of an
effluent disposal well or 1in situ extraction well or well field.
Certain maps, cross-sections, tabulations of all wells within the area
of review, and other data may be included in the discharge plan
submittal by reference provided they are current, readily available to
the director and sufficiently identified to be retrieved.

B. Prior to the approval of a discharge plan or
project discharge plan allowing construction of a new effluent disposal
well, operation of an existing effluent disposal well, or operation of
a new or existing in situ extraction well or well field, or conversion
of any well to 1injection use, the director shall consider the
following:

1. Information required in Subsection 3-106.C. of
these regulations;
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2. A map showing the etfluent disposal well. or
in situ extraction wells or well fields, tor which approval 1s sought
and the applicable area of review. Within the area of review, the map

must show, in so far as is known or is reasonably available from the
public records, the number, name, and location of all producing wells,
injection wells, abandoned wells, drv holes, surface bodies of water,

springs, mines (surface and subsurface), quarries, water wells and
. other pertinent surface features, including residences and roads;
3. A tabulation of data on all wells within the

area of review which may penetrate into the proposed injection zone.
Such data shall include, as available, a description of each well's
type, the distance and direction to the injection well or well field,
construction, date drilled, location, depth, record of plugging and/or
completion, and any additional information the director may require;

4. For wells within the area of review which
penetrate the injection zone, but are not properly completed or
plugged, - the corrective action proposed to be taken under Section
5-203; ' '

5. Maps and cross-sections indicating the general
vertical and lateral limits of all ground water having 10,000 mg/1 or
less TDS within the area-of review, the position of such ground water
within the area of review relative to the injection formation, and the
direction of water movement, where known, in each zone of ground water
‘which may be affected by the proposed injection operation;

6. Maps and cross-sections detailing the geology
and geologic structure of the local area, including faults, if known or

suspected;

7. Generalized maps and cross-sections
illustrating the regional geologic setting;

8. Proposed operating data, including:

(a) " Average and maximum dailyv flow rate and
volume of the fluid to be injected;

(b) Average and maximum injection pressure;
and

(c) Source of injection fﬂuids and an

analysis or description, whichever the director requires, of their
chemical, physical, radiological and biological characteristics;
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9. Results of the formation testing program to
obtain an analvsis or description, whichever the director requires, ot
the chemical, phvsical, and radiological characteristics of, and other
information on, the receiving formation, provided that the director may
issue a conditional approval of a discharge plan if he finds that
further formation testing is necessary for final approval,;

10. Expected pressure changes, native  fluid
displacement, and direction of movement of the injected fluid;

11. Proposed stimulation program;
12. Proposed or actual injection procedure;

13. Schmatic or other appropriate drawings of the
surface and subsurface construction details of the well;

14. Construction procedures, including a cementing
and casing program, logging procedures, deviation checks, and a
drilling, testing, and coring program;

15. Contingency plans to cope with all shut-ins or
well failures so as to prevent movement of fluids into ground water
having 10,000 mg/1 or less TDS except for fluid movement approved
pursuant to Section 5-103;

16. Plans, including maps, for meeting the
monitoring requirements of Section 5-207; and

17. The ability of the discharger to undertake
measures necessary to prevent contamination of ground water having
10,000 mg/1 or less TDS after the cessation of operations, including
the proper closing, plugging, and abandonment of a well, ground water
restoration if applicable, and any post-operational monitoring as may
be needed. Methods by which the discharger may demonstrate the ability
to undertake these measures shall include submission of a surety bond
or other adequate assurance, such -as financial statements or other
materials acceptable to the director. If an adequate bond is posted by
the discharger to a federal or another state agency, and this bond is
to insure closing and proper abandonment of the facility, the director
shall consider this bond as a submission of a bond to the Division.

C. Prior to the director's approval that allows the
operation of a new or existing effluent disposal well or in situ
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extraccion well or well tfieild, the director shall consider the

foilowing:

1. Update of pertinent information required under
Section 5-210.B.;

2. All available logging and testing program data
on the well;

3. . The demonstration of mechanical integrity

pursuant to Section 5-204;

4. The anticipated maximum pressure and flow rate
at which the permittee will operate;

5. The results of the formation testing program;

6. The physical, chemical, and biological
interactions between the injected fluids and fluids in the injection
zone, and minerals in both the injection zone and the confining zone;
and :

7. The status of corrective action on defective
wells in the area of review.

5-300. INJECTION WELL NOTIFICATION REQUIREMENT.

All operators of injection wells, except those wells regulated under
the Oil and Gas.Act, the Geothermal Resources Conservation Act, and the -
Surface Mining Act, shall:

A. Submit to the director the information enumerated
in Section 1-201.B. of these regulations within one, year of the
effective date of Part 5; provided, however, that if the information in
1-201.B. has been previously submitted to the director and acknowledged
by him, the information need not be resubmitted; and

B. Operate and continue to operate in conformance with
Parts 1 and 3 of these regulations.
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