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I&W, INC.’S REPLY IN SUPPORT OF I'TS
MOTION TO QUASH PURPORTED COMPLIANCE ORDER

INTRODUCTION

[&W, Inc.’s Motion to Quash demonstrates that the compliance order issued by the Oil
Conservation Division (“OCD?”), which purports to initiate an OCD proceeding under the Water
Quality Act, §§ 74-6-1 to 74-6-17 NMSA 1978 (“WQA” or the “Act”), was void ab initio. By
captioning the order as a matter pending before the OCD, the OCD erroneously asserts that it has
powers beyond the scope of its expressly delegated authority under the WQA. Specifically, the
OCD suggests that it has the power to enforce civil penalties for WQA violations within an OCD
probeeding, without ény involvement of the Water Quality Control Commission (“WQCC” or
“Conumission”), despite the fact that the WQCC is the only regulatory bovdy with the power to
enforce civil penalties under the Act.

In its response to I&W’s motion, the OCD fails to acknowledge that the OCD’s
compliance order lacks any enforcement mechanism whatsoever. The purported order was void
and unenforceable as a matter of law because it was issued within an OCD proceeding instead of

within a WQCC proceeding.  Consequently, the Commission should grant I&W’s Motion to

Quash.



The OCD Cannot Issue a Compliance Order within an OCD Proceeding Because
voo (Crull Paynal
ivi !

the OCD has No Authorify te Enforce Civil Penalties.
The OCD misapprehends the scope of its power under the WQA, as well as the division
of responsibilities between the OCD and the WQCC. As a WQA “constituent agency,” the OCD
has limited, delegated authority to administer the WQA as the Commission’s subordinate
agency.  §§ 74-6-1 to 74-6-17 NMSA 1978, see also § 70-2-12(B)(22) NMSA 1978.
Among other specifically enumerated powers, the OCD can issue an order that requires
corrective action and assesses a civil penalty for alleged violations of the WQA. See § 74-6-10
NMSA 1978.

However, the OCD mistakenly equatés the power to assess civil penalties with the power
to. enforce civil penalties. The OCD has no authority to enforce civil penalties directly under the
Act. Instead, the OCD must seek enforcement through one of two mechanisms: (1) by docketing
a compliance order with the WQCC from its inception; or (2) by filing a civil action in district
court. See § 74-6-10 NMSA 1978 (stating that constituent agencies may file a civil action in
district court for “appropriate relief” from alleged violations of the Act and granting const'ituent
agencies the power to assess — but not enforce — civil penalties).

The WQCC is the only regulatory body with the power to enforce civil penalties under
the WQA. See §§ 74-6-9 & 74-6-10 NMSA 1978. Thus, when the OCD issues a compliance
order that that assesses a civil penalty, the order must be issued within a WQCC proceeding to
have effect as an enforceable order. The OCD cannot issue its compliance order within an OCD

proceeding because the compliance order could never become “final” and automatically

euforceable, as contemplated by the Act. § 74-6-10(G) NMSA 1978. 1In short, by issuing the



compliance order within an OCD proceeding, the civil penalty assessed by the OCD is
unenforceable and, therefore, effectively meaningless.

IL The OCD has Hailed to Validate its Purported Compliance Order by Alleging that

the Order is Typical of WQA Constituent Agencies.

The OCD’s response offers no explanation regarding how it would enforce civil penalties
in an OCD proceeding or how its purported compliance order could be enforced against 1&W
without any involvement by the WQCC. Instead, the OCD seeks to validale its purported order
by characterizing il as a typical cxample of a compliance order issued by a WQA constituent
agency. The fundamental flaw inr the OCD’s position is that the OCD has no power to enforce
civil penalties. See § 74-6-10 NMSA 1978, In disregarding the difference between assessment
and enforcement of civil penalties, the OCD seeks to usurp the Commission’s authority and exert

powers that it does not have under the WQA, The OCD’s issuance of the purported compliance

order was an ultra vires act and the order was void from its inception.

CONCLUSION
For the reasons set forth above and in its Motion to Quash and supporting memorandum,

1&W requests that the Commission conclude that the OCD’s compliance order was void ab initio

and grant I&W’s Motion to Quash the OCD’s purported order.
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Counsel for I&W, Inc,
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In the Matter of I&W’s Request for Order
Hearing and Answer to Compliance Grder WQCT 16-03(A)
NMEMNRD/OCD

I&W, INC.’S RESPONSE IN OPPOSITION TO
THE OIL CONSERVATION DIVISION’S MOTION TO DISMISS

I. INTRODUCTION

On January 21, 2010, the Oil Conservation Division (“OCD”) of the New Mexico
Energy, Minerals and Natural Resources Department, issued a compliance order to I&W, Inc.
(“1&W?”) under color of the OCD’s delegated authority under the Water Quality Act, §§ 74-6-1
to 74-6-17 NMSA 1978 (“WQA” or the “Act”). The compliance order was captioned as a matter
pending before the OCD, instead of as a proceeding before the Water Quality Control
Commission (“WQCC” or “Commission™). By purporting to initiate an OCD proceeding, the
order was void ab initio because it wrongly asserted that the OCD had powers to seek relief in an
OCD proceeding for
purported order seeks to compel I&W to take corrective action, put up a $1,000,000 surety bond,
reimburse the OCD $563,420 for monitoring and early warning systems, and pay $2,637,000 in

civil penalties. The OCD now seeks to impose these draconian fines without any hearing

whatsoever.

On February 19, 2010 — prior to the deadline specified in the WQA and its regulations —
[&W filed its Request for Order Hearing and Answer to Compliance Order with the OCD in
accordance with the caption on the order. The OCD’s only indication that it intended I&W to
file its request with the WQCC, instead of with the OCD, was buried on page 23 of the 25 page

order.



Despite the fact that the OCD received [&W’s request prior to the deadline, the OCD
failed to take any action to docket the request with the WQCC. Instead, rather than placing a
telephone call to [&W counsel disclosing that the runner had filed I&W’s request with the OCD
— and that the OCD had accepted the response for filing — the OCD held the request until the
deadline had passed, then docketed it with the Commission. Now, asserting that the request was
untimely filed with the Commission, the OCD has moved to dismiss the very matter that it
docketed in the first place. [&W never had a hearing on the purported compliance order, and the
OCD seeks to prevent [&W from ever responding to and litigating the issues raised in the order.

The OCD should not be permitted to divest [&W of its right to a hearing based on its
untenable and self-contradictory view of its own authority under the WQA. Either the OCD
issued a void order and [&W’s Motion to Quash should be granted or both the order — and
[&W’s timely response — must be accepted and the matter must progress to hearing. In either
case, the OCD’s Motion to Dismiss should be denied.

II. ARGUMENT
A. I&W Timely Filed its Request with the OCD, an Agent of the WQCC.

[f the OCD issued its compliance order pursuant to its delegated authority under the
WQA, then the OCD commenced this proceeding by issuing the order. Ne;ither the WQA nor the
regulations enacted pursuant to the statute expressly define a “proceeding.” However, the WQA
is consistent with New Mexico Administrative Procedures Act, §§ 12-8-1 to 12-8-25 NMSA
1978 (the “APA”), which clearly states that an “[a]gency proceeding” is “any agency process in
connection with . . . orders, adjudication, [and the] . . . imposition or withholding of sanctions or
the granting or withholding of relief.” § 12-8-2(L) NMSA 1978 (emphasis added). After the

OCD initiated the proceeding, [&W responded by filing its answer and request for hearing, and
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the OCD was under a regulatory mandate to docket I&W’s request as soon as the OCD received
it. 20.1.3.400(A)(2) NMAC (stating that the Request for Order Hearing must also serve as an
Answer); 20.1.3.112(B) NMAC (stating that the hearing clerk must docket a request for hearing).

According to both statute and rule, & W timely responded to the order by filing its
request within thirty (30) days of receiving the OCD’s purported compliance order. § 74-6-10
NMSA 1978; 20.1.3.400 NMAC. As directed by the caption on the order, [&W delivered its
request to the OCD, and the OCD both accepted and file-stamped it. Because the WQCC is the
only agency with the power to adjudicate compliance orders, however, the only way the OCD’s
order could be valid under the WQA is if the OCD issued the order solely on behalf of the
WQCC as the Commission’s subordinate — or “constituent” — agency. See §§ 74-6-1 to 74-6-17
NMSA 1978 (OCD’s only power to issue compliance orders is as a constituent agency acting on
behalf of the Commission); § 74-6-10 NMSA 1978 (the WQCC has sole authority to adjudicate
compliance orders). Thus, when [&W filed its timely request with the WQCC’s subordinate
agency [&W, earned the right to a hearing on the merits of thevorder.

B. 1&W did not Waive its Right to a Hearing.

1&W never waived its earned right to a hearing. In D Antonio v. Garcia, 2008-NMCA -
139, 194 P.3d 126 (Ct. App. 2008), a case involving facts materially different than those present
here, the New Mexico Court of Appeals determined that a defendant waived his statutory right to
an administrative hearing through its consistent failure to comply with multiple requirements of
the hearing examiner’s scheduling order, as well as his failure to respond to the state engineer’s
motion for summary judgment. Acknowledging the established principle that dismissals should

be granted “sparingly,” the Court of Appeals determined that the defendant’s willfu/ failure to act



according to the hearing examiner’s clear instructions could justify the rare remedy of dismissal
without a hearing. /d. 9 17-18, 132.

I&W’s actions bear stark contrast to the defendant’s in D Antonio v. Garcia, where the
Court noted that the waiver was constituted by “willful” conduct. Here, [& W met the deadline
for submitting its request and filed its Verified Answer with the WQCC’s subordinate agency,
the OCD, as clearly invited by the OCD’s caption. [&W’s Answer itself presents substantial
questions as to why the OCD would proceed in such a precipitous manner and issue an ex parte
order of forfeiture in these circumstances. As set forth in its Verified Answer, I&W has certainly
done everything that that OCD has asked of it and has not intentionally relinquished its right to
be heard on this matter. Rather than act within the bounds of fairness, however, OCD seeks to
act as prosecutor, judge, and jury, and to abruptly conclude a substantial matter by denying I&W
the fundamental right to a hearing. However, I&W did what it was asked to do and its acts of
compliance cannot be construed as a waiver of I&W’s right to a hearihg and cannot provide a
basis for dismissal.

C. The WQA must be Read as to Prevent Forfeiture.

If the WQA is read so as to deny [&W the right to a hearing — despite the timely filing of
its request with the WQCC’s subordinate agency — then it will result in the forfeiture of I&W’s
personal property pursuant to the order’s civil penalty provisions. That result would fly in the
face of the long-standing principle that statutes must be “strictly construed against forfeiture”
because “[fJorfeitures are not favored at law.” State v. Ozarek, 91 N.M. 275, 573 P.2d 209,
(1978). The WQA must be read so as to prevent forfeiture, and I&W must be afforded the

hearing it has earned before the OCD may require more than $3 million in payments.



D. I&W’s Request for Order Hearing Cannot be Dismissed for Lack of Jurisdiction
Based on the GCD’s Delay in Docketing the Matter with the WQTC.

Illogically, the OCD suggests that it had WQA authority to issue the compliance order
within an OCD proceeding and yet simultaneously disclaims authority to accept I&W’s
response. The WQA cannot — and does not — support these clearly contradictory positions. The
Act only authorizes compliance orders issued within WQCC proceedings — not orders issued
within OCD proceedings — because the WQCC is the only administrative agency that has
authority to adjudicate the matters raised in a compliance order. See § 74-6-10 NMSA 1978.
Thus, the OCD’s compliance order was void ab initio.

The OCD made no attempt to remedy the effect of its void order. Instead, when it
received and file-stamped I&W’s timely request for hearing, OCD counsel held the request until
[&W’s filing deadline had expired and then docketed the matter with the WQCC. Now, the
OCD claims that I&W must be denied its right to a hearing because Commission received
[&W’s request too late, despite the cbvious fact that the OCD has not incurred, and could not
© possibly incur, any conceivable prejudice.

On these facts, the WQCC’s receipt of [&W’s request cannot be grounds for dismissal
because the thirty-day time limit is not an absolute jurisdictional requirement. In Trujillo v.
Serrano, 117 N.M. 273, 278, 871 P.2d 369, 374 (1994), the Supreme Court determined that “the
timely filing of a notice of appeal is . . . not an absolute jurisdictional requirement” and that
untimely appeals may be allowed in unusual circumstances. Unlike in the present case, in
Trujillo, the matter had already been heard on the merits, yet the Court of Appeals still held that

the untimely notice of appeal could not be dismissed automatically for lack of jurisdiction. Here,



the OCD seeks to preempt any hearing whatsoever. Additionally, the WQCC received I&W’s
request after the statutory deadline due to extremely unusual circumstances: the OCD issued a
void order that purported to initiate an invalid proceeding, the OCD received I&W’s request for
hearing in advance of the statutory deadline, and the OCD failed to docket the request .with the
Commission until it was too late. The OCD’s extremely unusual and unjustified behavior cannot
provide a basis on which to deny 1&W its right to a hearing.

Moreover, a ministerial filing error does not deprive the WQCC of jurisdiction. I&W
unquestionably filed its request before the statutory deadline. § 74-6-10 NMSA 1978. The fact
that [&W submitted its request to the OCD - WQCC’s subordinate agency - rather than to the
WQCC itself cannot be misconstrued as anything more than a technical error, committed by a
law firm’s filing clerk, and induced by the OCD’s misleading caption. This technical mistake
s jurisdiction over the request, and provides no basis for dismissal.
Healthsource, Inc. v. X-Ray Assoc. of N.M., 2005-NMCA-097, q15, 116 P.3d 861, 866 (Ct. App.
2005) (holding that the court had jurisdiction to hear plaintiff’s appeal despite plaintiff’s
untimely filing of a notice of appeal because the untimely notice was “the sort of technicality that
should not result in a dismissal” and that cases should be determined “on their merits”).

E. The OCD Should be Estopped from Claiming that I& W’s Request is Untimely.

The OCD’s behavior squarely meets all the elements of equitable estoppel and the OCD
should be prevented from dismissing I&W’s request as untimely. See Capo v. Century Life Ins.
Co., 94 N.M. 373,377,610 P.2d 1202, 1206 (1980) (providing that the essential elements of
equitable estoppel are: “(1) conduct which amounts to a false representation or concealment of
material facts, or, at least, which is calculated to convey the impression that the facts are . . .

inconsistent with [the facts] which the party subsequently attempts to assert; (2) intention that
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such conduct shall be acted upon by the other party . . . ; and (3) knowledge, actual or
constructive, of the real facts”). Thus, the OCD seeks nothing more than to deny [&W a hearing
based on the OCD’s own misconduct, thereby allowing the OCD to avoid its burden of proving
the violations alleged in the compliance order. 20.1.3.400(J) NMAC (stating that the constituent
agency has the “burden of going forward with the evidence™ and of proving a WQA violation by

a preponderance of the evidence™).

The OCD should be estopped from seeking a dismissal of I&W’s request as untimely
based on the OCD’s own misconduct. Even the OCD does not claim that it has suffered any
conceivable prejudice, nor could it so claim under these circumstances. The OCD issued its
compliance order under color of its WQA authority, and it should have been aware of the scope
bf its powers under the Act. Still, the OCD incorrectly represented its authority and captioned its
compliance order as an OCD proceeding. See § 74-6-10 NMSA 1978. The OCD clearly
intended for I&W to act upon its misrepresentétion because the OCD not only failed to take any
action to remedy the effect of its error, but actually exacerbated the harm caused by the mistake
by holding onto [&W’s request, waiting until [&W’s filing deadline had passed, docketing the
request with the WQCC, and then moving to strike the request as untimely. The OCD must be
estopped under these circumstances. See Capo v. Century Life Ins. Co., 94 N.M. 373,377,610

P.2d 1202, 1206 (1980).

F. Dismissing [&W’s Request for a Hearing Would Violate I& W’s Constitutional
Right to Procedural Due Process.

Finally, the Commission should not condone the OCD’s attempt to extinguish I&W’s
constitutional right to procedural due process, by moving to dismiss I&W’s request and seeking

to enforce the OCD’s purported order without a hearing. See N.M. Const., art II, § 18. I&W
7
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has the right to a meaningful opportunity for a hearing before it is divested of its property as
specified in the compliance order. See N.M. Const., art II, § 18; see also State of N.M. ex rel.
CYFD v. William M., 2007-NMCA-055, 161 P.3d 262 (Ct. App. 2007) (recognizing that that the
““essence of due process is notice and an opportunity to be heard at a meaningful time and in a
meaningful manner’”). Notwithstanding this constitutional right — and the fact that the OCD’s
errors and omissions caused the WQCC’s late docketing of [&W’s request — the OCD seeks to
dismiss the request, asserting that [& W’s right to a hearing was contingent upon 1&W ignoring
the OCD’s caption, heeding the brief instruction on page 23 of the 25 page order, and filing its
request with the WQCC. 1&W’s right to due process requires that I&W have a meaningful
opportunity for a hearing, however, and it cannot be extinguished on such tenuous grounds. Cf.
Abluguerque v. Chavez, 125 N.M. 809, 965 P.2d 928 (1998) (determining that a public employee
had a property right in his job and that pre-termination hearing deprived him of procedural due
process because the hearing officer limited the presentation of the employee’s attorney at the

hearing).

The OCD cannot assert that it had WQA authority to mitiate an OCD proceeding and
simultaneously disclaim authority to accept [&W’s response. Either: (1) [&W is entitled to a
hearing because it timely filed its Request for Order Hearing and Answer to Compliance Order
with the OCD, operating solely on behalf of and subordinate to the WQCC, or (2) [&W’s Motion
to Quash should be granted, because the OCD had no WQA authority to initiate an OCD
proceeding in its independent capacity and the order was void ab initio. In either case, the

OCD’s Motion to Dismiss should be denied.
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STATE OF NEW MEXICO
WATER QUALITY CONTROL COMMISSION

In the Matter of I&W’s Request for Order

Hearing and Answer to Compliance Order WQEE T0703(AY,. A/
N . _;\x ’-":. 6\« S
NMEMNRD/OCD S

RESPONSE OF THE OIL CONSERVATION DIVISION
TO I&W’S MOTION TO QUASH PURPORTED COMPLIANCE ORDER

The New Mexico Energy, Minerals and Natural Resources Department Oil Conservation
Division (OCD) issued a Compliance Order to [&W, Inc. (I&W) pursuant to the Water Quality
Act alleging that I&W violated certain conditions of its discharge permit. [&W, however, failed
to file a Request for Order Hearing with the Water Quality Control Commission (WQCC), and
OCD’s Compliance Order is “final.” NMSA 1978, § 74-6-10(G). Instead, I&W served a
Request for Order Hearing on OCD. The OCD’s Motion to Dismiss I&W’s Request for Order
Hearing is pending before the WQCC. To avoid a proper dismissal of its Request for Order
Hearing, I&W moves to quash the Compliance Order itself, arguing that the order is without
legal effect because the OCD did nét issue the order in the name of the WQCC, and did not
docket the Compliance Order as a case before the WQCC.

[&W’s argument has no basis in the plain language of the Water Quality Act, and is
based on a mischaracterization of the requirements for issuing Compliance Orders under the
Water Quality Act. The OCD’s issuance of the Compliance Order under its own authority
correctly followed the requirements of the Water Quality Act and WQCC rules, and is consistent
with current practice of constituent agencies of the WQCC. The WQCC should see I&W's
motion to quash the compliance order for what it is -- I&W’s attempt to avoid the consequences
of its failure to file a Request for Order Hearing with the Commission. The WQCC should deny

[&W’s motion to quash.



I. The OCD Issued the Compliance Order Consistent with the Requirements
of the Water Qualitv Act and WOCC Rules. Following Current Practices
of Other Constituent Agencies,

A review of the Water Quality Act, WQCC rules and the current practices of constituent
agencies shows that the OCD issued the Compliance Order against I&W correctly.

A. Water Quality Act Requirements.

Under the Water Quality Act, the WQCC and its constituent agencies are separately
defined legal entities with separately defined powers and duties. NMSA 1978, § 74-6-2(J)
(defining “commission”) and NMSA 1978, § 74-6-2(K) (defining “constituent agency”);
compare. e.g., NMSA 1978, §§ 74-6-4 (duties and powers of WQCC) and NMSA 1978, § 74-6-9
(powers of constituent agencies). The Oil Conservation Commission (OCC) is a constituent
agency of the WQCC. NMSA 1978, § 74-6-2(K)(4). OCD is the administrative arm of the
'OCC, and has authority to administer the Water Quality Act. NMSA 1978, § 70-2-12(B)(22).
The legislature gave the authority to issue compliance orders to constituent agencies, not to the
WQCC. See NMSA 1978, § 74-6-10. The legislature set forth the following requirements for a
constituent agency to issue a Compliance Order:

Whenever, on the basis of any information, a constituent agency determines that a

person violated or is violating a requirement, regulation or water quality standard

adopted pursuant to the Water Quality Act or a condition of a permit issued

pursuant to that act, the constituent agency mayv:

(1) issue a compliance order requiring compliance immediately or within

a specified time period or issue a compliance order assessing a civil penalty, or
both.

NMSA 1978, § 74-6-10(A) (1) (emphasis added). Plainly, it is a constituent agency, not the

WQCC, that has the authority to issue a compliance order under the Water Quality Act.'

YA constituent agency, not the WQCC, also has the authority to commence a civil action in district court for
violation of the Water Quality Act. NMSA 1978, § 74-6-10(A)(2).



The legislature also set out the requirements for contesting a compliance order issued by
a constituent agency:

Any compliance order issued by a constituent agency pursuant to this section shall
become final unless, no later than thirty days after the compliance order is served,
any person named in the compliance order submits a written request to the
commission for a public hearing....

NMSA 1978, § 74-6-10(G) (emphasis added). If a request for hearing is not filed or is not
timely filed with the WQCC, the compliance order issued by the constituent agency is final. Id.
If a request for hearing is timely filed with the WQCC, the WQCC makes a final decision
regarding the compliance order after a public hearing. NMSA 1978, § 74-6-10(G) & (I). The
WQCC, therefore, is the administrative body that reviews compliance orders issued by
constituent agencies. The WQCC does not issue compliance orders under the Water Quality Act.
The division of labor under the Water Quality Act between constituent agencies and the WQCC,
as it applies to compliance orders, is thus simple and straightforward.

B. WQCC Rule Requirements.

The WQCC adopted rules consistent with the Water Quality Act, respecting the roles
assigned to constituent agencies and to the WQCC by statute. Section 20.6.2 NMAC sets out the
rules for constituent agencies and the regulated entities with regard to ground and surface water
protection. Various activities prior to review by the WQCC are undertaken by the “secretary,”
which the rules define as “the secretary of the New Mexico department of environment or the

director of a constituent agency designated by the commission.” 20.6.2.7.PP NMAC (emphasis

added). The actions taken by a constituent agency include the approval, disapproval,
modification or termination of discharge permits, 20.6.2.3109 NMAC, and, significantly for this
proceeding, the issuance of compliance orders when discharge permit conditions are violated,

20.6.2.1220 NMAC. These actions occur without WQCC participation, recognizing that the



constituent agency has the power to issue and administer discharge permits, and issue
compliance orders when those permits are violated.

Section 20.1.3 NMAC, titled “*Adjudicatory Procedures - Water Quality Control
Commission,” sets out the rules for proceedings before the WQCC, including review of
compliance orders issued by constituent agencies. 20.1.3.2.A(3) NMAC. A proceeding to
challenge a compliance order

. shall be initiated by the filing of a Request for Order Hearing within thirty (30)

days after the Compliance Order is served. The Respondent shall file the original

of the Request for Order Hearing with the Commission and serve a copy on the
Department.

20.1.3.400.A(1) NMAC,; see also 20.1.3.7.A(9) NMAC (defining “Order Hearing” as “a
proceeding before the Commission initiated by the timely filing of a Request for Order
Hearing”). The legal proceeding before the WQCC is not initiated until the filing of the Request
for Order Hearing. At that point, there is a “proceeding” before the WQCC to be docketed:

The Hearing Clerk shall, as soon as practicable after initiation of a proceeding

under this part [20.1.3 NMAC], issue and serve upon the parties and each

Commissioner a Notice ot Docketing, containing the caption and docket number

of the case, and the date upon which the Petition or Request for Order Hearing
was received by the Hearing Clerk....

20.1.3.112.A NMAC (emphasis added). There is no provision for docketing issuance by the
constituent agency of the underlying conipliance order with the WQCC because there is no
“proceeding” before the WQCC at that time.

C. Practice of Other Constituent Agencies.

OCD’s issuance of the Compliance Order to 1&W, under its own authority and name, is
consistent with the practice of other constituent agencies, specifically the New Mexico
Environment Department (NMED). NMED issues compliance orders pursuant to Section 74-6-

[O(A)(1) of the Water Quality Act under its own authority and under its own name. Affidavit of



Tannis L. Fox, | 9 (attached as Ex. A). When NMED issues a compliance order, it initiates a
legal proceeding before NMED, and not before the Commission, because it is the constituent
agency, not the Commission, that has the authority to issue compliance orders under the WQA
and to assess civil penalties for the violations alleged. Id. NMED captions the compliance order
as before the “New Mexico Environment Department”, nd as before the WQCC. Id. 4 12, 14,
15. The NMED Hearing Clerk gives the compliance order a docket number reflecting that it is a
legal proceeding before NMED, not before the WQCC. Id. | 13, 14. Similarly, the Compliance
Order issued by OCD to [&W reflected, simply, that OCD (not the WQCC) was the issuing
agency under the Water Quality Act.

[&W attaches to its motion to quash a copy of one compliance order issued by NMED
with a caption that the proceeding is before the WQCC and with a docket number designating
“WQCC.” See Administrative Compliance Order to Bill Evans and Sean Curtis, dba Savoy
Travel Center (attached as Ex. C to Mot. to Quash). Based on this one compliance order, which
I&W claims 1s “illustrative™ of compliance orders issued by NMED, I&W argues that the caption
“invokes the Commission’s jurisdiction . . . as a matter originating from the Commission.” Mot.
to Quash, | 6.

First, the caption of the compliance order relied upon by I&W is not illustrative or
representative ol the captions of compliance orders issued by NMED pursuant to the WQA. Aff.
of T. Fox, | 7. Rather, it appears to be an anom.uly (and in error), and the general practice of
NMED is to caption compliance orders as before NMED, not the WQCC. Id. | 12, 14, 15, 17.
Moreover, a mistaken caption on a compliance order cannot confer subject matter jurisdiction on
the WQCC where no such jurisdiction exists. Finally, by its terms, the compliance order relied

upon by [&W does not invoke the jurisdiction of the WQCC. Rather, the compliance order



invokes the jurisdiction of NMED. 'The compliance order expressly stated that NMED as a
constituent agency has the authority to issue compliance orders and that the order is issued by the
Director of the NMED Water and Waste Management Division. Savoy Travel Center
Compliance Order, p. I, 9 2, 3. As a matter of substance, the compliance order was issued
under the authority of NMED as a constituent agency under Section 74-10-6(A)(1) of the WQA,
and not under the authority or jurisdiction of the Commission.

D. The OCD Issued the Compliance Order Consistent with All Statutory and
Regulatory Requirements.

The OCD acted correctly in issuing the Compliance Order under the heading “*State of
New Mexico Oil Conservation Division.” As a constituent agency, the OCD had the statutory
power to issue a compliance order. That issuance did not initiate a “proceeding” before the
WQCC, however, and there is no statﬁtory or regulatory requirement that the Compliance Order
be “docketed” with the WQCC.

[I. The Compliance Order Became Final When [&W Failed to File a Timely
Regquest for Hearing with the WQCC.

Underlying I&W’s Motion to Quash is the argument that because the Complian‘ce Order
was issued under the name of the OCD, the request for hearing should be filed with the OCD.
[&W claims that it filed a Request for Order Hearing with the OCD “and thereby satisfied the
statutory and regulatory deadline for filing such a request.” [&W, Inc’s Memorandum in
Support of its Motion to Quash Purported Compliance Order, page . 1&W’s argument fails.

As discussed above, the Water Quality Act provides that constituent agencies issue
compliance orders. And a compliance order issued by a constituent agency becomes final unless
a person named in the compliance order submits a written request to the WQCC no later than

thirty days after the compliance order is served. NMSA 1978, § 74-6-10(G). Filing a request



for hearing with the OCD would not satisfy the statutory requirement that the request be filed

with the WQCC. See Lowe v. Bloom, 110 N.M. 555, 556, 798 P.2d 156, 157 (1990) (finding

that the filing of a notice of appeal with the clerk of the court of appeals did not satisty
requirement that the notice be filed in the clerk of the district court). Furthermore, I&W did not
“file” its request for hearing with the OCD. The OCD received one copy of I&W’s Request for
Order Hearing, which it date stamped. The certiticate of service at the end of I&W’s Request
indicates that I[&W was serving a copy on Mr. Fesmire, the OCD Division Director. Providing a
service copy is not “filing.” Lowe, 110 N.M. at 556, 798 P.2d at 157. [&W simply failed to file
its request for hearing with the WQCC within the thirty-day statutory deadline.

Conclusion.

The OCD filed a Motion to Dismiss [&W’s Request for Order Hearing because [&W did
not file a request for hearing with the WQCC as required by the Water Quality Act and WQCC
rules. Faced with dismissal of its Request for Order Hearing, [&W attacks the validity of the
Compliance Order itself with an argument that has no merit. The Water Quality Act is clear and
straightforward: constituent agencies are vested with authority to issue compliance orders
assessing penalties; the WQCC is vested with authority to review those orders if, and only if, a
timely request for hearing is filed. NMSA 1978, § 74-6-10(A), (D), (G). Otherwise, the
compliance order issued by the constituent agency is “final.” NMSA 1978, § 74-6-10(G). The
Compliance Order issued to [&W by OCD, under its own authority and in its own name,
complied with the substantive and procedural requirements of the Water Quality Act and all
applicable WQCC rules. Accordingly, the OCD respectfully requests the WQCC to deny [&W,

Inc.”s Motion to Quash.



Respectfully submitted,
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Gaiil MacQuesten, Asst. General Counsel

Mark Fesmire. Asst. General Counsel

New Mexico Energy, Minerals and Natural
Resources Department

Attorneys for the Oil Conservation Division
1220 S. St. Francis Drive
Santa Fe, NM 87505

CERTTFICATE OF SERVICE

I hereby certify that on April __Z 2010 I mailed and e-mailed a copy of the foregoing
Response, and the supporting affidavit with exhibits, to Zachary Shandler, Asst. Atty. General.
P.O. Box 1508, Santa Fe, NM 87504, zshandler@nmag.gov ; and to Thomas M. Hnasko, Esq.
and Gary W. Larson, Esq., Hinkle Law Firm, P. O. Box 2068, Santa Fe, NM 87504-2068,
thnasko@hinklelawfirm.com, elarson@hinklelawfirm.con.
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Gail MacQuesten, Attorney for the
Oil Conservation Division



STATE OF NEW MEXICO
WATER QUALITY CONTROL COMMISSION

In the Matter of [&W’s Request for Order
Hearing and Answer to Compliance Order WQCC 10-03(A)
NMEMNRD/OCD.

AFFIDAVIT OF TANNIS L. FOX

STATE OF NEW MEXICO §

§
COUNTY OF SANTAFE  §

[, Tannis L. Fox, having been duly sworn, state the following:

1. My name is Tannis L. Fox. This affidavit is based on personal knowledge, and is
true and correct to the best of my knowledge.

2. [ 'am Deputy General Counsel for the New Mexico Environment Department
(“NMED”). I have served in this capacity since January 2001. I became employed with NMED
in July 1999 as an Assistant General Counsel.

3. Prior to my employment with NMED, I served as an Assistant Attorney General
with the Office of the New Mexico Attorney General. As part of responsibilities, from 1998 to
1999, I served as counsel to the Water Quality Control Commission (“Commission™).

4. [ have practiced law since 1984. A substantial part of my practice over the last 25
years has been in complex litigation.

5. As a lawyer with NMED, I have been responsible for enforcement, permitting and
rulemaking actions pursuant to the Water Quality Act ("“WQA?”), the Hazardous Waste Act, the
Air Quality Control Act, and the Solid Waste Act, among other statutes administered by NMED.
A substantial part of my practice with NMED has involved enforcement of the WQA. I have
represented NMED in at least ten proceedings to enforce the WQA under Section 74-6-10 of the

WQA. As such, I am familiar with the WQA’s provisions regarding issuance of compliance



orders by constituent agencies, NMSA 1978, § 74-6-10; the Commission’s regulations governing
issuance of compliance orders by constituent agencies, 20.6.2.1220 NMAC, and requests for
order hearings before the Commission to contest compliance orders, e.g., 20.1.3.2.A(3) and
20.1.3.400 NMAC,; and NMED’s practices issuing compliance orders. In my role as Deputy
General Counsel, [ assist in training, advising, and assisting other lawyers within the NMED
Office of General Counsel in matters related to compliance orders issued pursuant to the WQA.

6. As a constituent agency of the Commission, NMED has authority to issue
compliance orders to enforce the provisions of the WQA, regulations or water quality standards
promulgated under the WQA, and permits issued under the WQA. NMSA 1978, § 74-6-
10(A)(1). The authority to issue compliance orders assessing civil penalties lies with constituent
agencies of the Commission, and not with the Commission. /d.

7. The Commission has authority to review a compliance order, through conducting
a public hearing, if a person “submits a written request to the commission for a public hearing”
within 30 days of service by the constituent agency of the compliance order. NMSA 1978, § 74-
6-10(G); see also 20.1.3.400.A(1) NMAC. If a person does not file a request for hearing or does
not file atimely request for hearing with the Commission, the compliance order issued by the
constituent agency becomes “final.” NMSA 1978, § 74-6-10(G).

8. Because constituent agencies are responsible for issuance of compliance orders,
NMED develops the factual and legal basis for its compliance orders and prepares the penalty
assessments for the violations alleged. Most compliance orders issued by NMED assess civil
penalties. NMED legal staff, with the assistance of NMED technical staff, draft the compliance
orders. NMED management, generally the NMED Director of the Water and Waste

Management Division, through a delegation from the Secretary of NMED, review and issue the
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compliance orders. The Commission plays no role in preparing or issuing NMED éompliance
orders under the WQA.

9. When NMED issues a compliance order pursuant to the authority of the WQA,
NMED initiates a legal proceeding before NMED. NMED does not initiate a legal proceeding
before the Commission. NMED issues its compliance orders under its own authority as a
constituent agency, and not under the authority or jurisdiction of the Commission. NMSA 1978,
§ 74-6-10(A)(1).

10. If a respondent to a compliance order does not request a hearing before the
Commission, the compliance order issued by NMED is final, and does not come before the
Commission. The Commission only exercises jurisdiction over compliance orders issued by
NMED if a respondent files a timely request for hearing with the Commission.

1. NMED is not required by statute or regulation to caption compliance orders or to
assign a case or docket number to compliance orders issued under the WQA. However, for
administrative tracking purposes, NMED does caption and assign a case or docket number to its
compliance orders.

12. Because issuance of a compliance order is a legal proceeding initiated by and
under the authority of NMED, the practice of NMED, since I began my employment with the
agency, is to caption compliance orders stating, “State of New Mexico/New Mexico
Environment Department,” or similar wording indicating that the legal proceeding is before
NMED.

13. The current docket numbering system used by NMED provides certain
information: the bureau within NMED that is responsible for the compliance order, the year of

issuance of the compliance order, a unique number assigned by the NMED Hearing Clerk (not

(@S]



the Commission Administrator)' indicating the order the matters come before her, and a
designation of the type of proceeding before NMED. For example, “CO” means itis a
compliance order proceeding, “P” means it is a permit proceeding, and “R” means itis a
rulemaking proceeding.

14. The following is an example of a caption from a compliance order issued by
NMED under the WQA in 2006. This example is representative of how compliance orders
issued by NMED under the WQA are captioned and docketed:

STATE OF NEW MEXICO
NEW MEXICO ENVIRONMENT DEPARTMENT

In the Matter of
HELENA CHEMICAL COMPANY, No. GWQB 06-02 (CO)

Respondent.
This caption reflects that NMED issued a compliance order; that it was issued to Helena
Chemical Company; that the NMED Ground Water Quality Bureau was the bureau responsible
for preparing the compliance order; that it was issued in 2006; and that it was the second legal
proceeding to come before the NMED Hearing Clerk for assignment of a case or docket
number.’

15. To prepare this affidavit, I reviewed the captions of all compliance orders for
which [ was NMED counsel. Each of those compliance orders was issued in the name of NMED

(and not in the name of the Commission).

' The NMED Hearing Clerk serves as clerk for compliance order, permit, rulemaking and other legal proceedings
that are before NMED. The Commission Administrator serves as administrator for matters that are before the
Commission.

? Prior to the NMED Hearing Clerk taking on responsibility for assigning case or docket numbers to NMED legal
proceedings, NMED used the designation *WQA” in its captions for its compliance orders issued under the WQA
instead of “GWQB.” The NMED Hearing Clerk began to assign case or docket numbers in 2006; prior to that,
NMED bureaus assigned case numbers. '
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16. [ have reviewed the Motion to Quash Purported Compliance Order filed by [&W,
Inc. (“1&W?™), supporting memorandum, and exhibits. In particular, | have reviewed the
Administrative Compliance Order issued by NMED to Bill Evans and Sean Curtis, dba Savoy
Travel Center, attached as Exhibit C to the motion, which [&W states is:

... an illustrative compliance order issued through another WQCC constituent

agency, the New Mexico Environment Department . . . which properly invokes

the Commission’s jurisdiction from its inception by designating and captioning

the order as a matter originating from the Commission and thereafter docketing

the order with the Commission.

Mot. to Quash, 9 6. The caption of the Savoy Travel Center compliance order indicates that it is
before the Commission and the docket number has a “WQCC” designation.

17. The caption and docket number of the Savoy Travel Center compliance order are
not illustrative or representative of NMED practice in captioning and docketing compliance
orders issued pursuant to the WQA. The practice of NMED, as I have stated, is to issue
compliance orders under the authority of and in the name of NMED and to assign an NMED
case or docket number. NMED’s practice is not to file compliance orders with the Commission
or to request the Commission Administrator to assign a Commission docket number to a
compliance order. That NMED, in this instance, mistakenly entitled a compliance order as
before the Commission and assigned a docket number with'a “WQCC” designation does not
either invalidate the compliance order as one issued by NMED or turn the compliance order into
an order issued by or under the jurisdiction of the Commission. The compliance order states that
it is issued by the Director of the NMED Water and Waste Management Division, that NMED as
a constituent agency has the authority to issue compliance orders, that a civil penalty is assessed,

that the compliance order is final unless a request for héaring is timely filed with the

Commission, and that respondents may request settlement discussions with NMED. Savoy



Travel Center Compliance Order, p. 1, 9 2, 3, 32-36, 39, 42. By its terms, the Savoy Travel
Center compliance order was issued under the authority of NMED as a constituent agency under

Section 74-10-6(A)(1) of the WQA and not under the authority or jurisdiction of the

Commission.
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Tannis L. Fox

Subscribed and sworn to before me thisq% day of April, 2010.
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My commissicn expires:
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STATE OF NEW MEXICO
WATER QUALITY CONTROL COMMISSION

In the Matter of I&W’s Request for Order
Hearing and Answer to Compliance Order WQCC 10-03(A)
NMEMNRD/OCD

I&KW, INC.’s MOTION TO QUASH PURPORTED COMPLIANCE ORDER

I&W, Inc. (“1& W) submits this Motion to Quash the New Mexico Energy, Minerals and
Natural Resources Department, O1l Conservation Division’s (“OCD’s”) January 21, 2010
purported compliance order. In support of its Motion, I&W states:

1. As a constituent agency of the Water Quality Control Commission, the OCD can
issue compliance orders under the Water Quality Act, §§ 74-6-1 to 74-6-17 NMSA 1978
(“WQA”), only when: (a) the OCD invokes the jurisdiction of the Commission by captioning
and docketing a compliance order as a Commission proceeding; or (b) the OCD captions and
designates the order as a Commission matter within the Commission’s jurisdiction.

2. The OCD’s purported compliance order is captioned as originating from and
pending before the “State of New Mexico Oil Conservation Division.”

3. The OCD has no authority under the WQA to issue compliance orders within an
OCD proceeding.

4. Moreover, despite captioning and designating the matter as an OCD proceeding,
the OCD’s purported order incorrectly asserts that the matter would be final without any
involvement of the Commission. The WQA does not authorize the OCD to assess civil penalties
within an OCD proceeding.

5. Accordingly, the OCD’s purported compliance order, issued within an

unauthorized OCD proceeding, should be quashed as a violation of the WQA..



6. This Motion is supported by: (a) a copy of a March 3, 2010 letter from OCD
counsel to the Commission, indicating that I&W had made a timely request for hearing and that
[&W had not previously notified the Commission of that request, attached to this Motion as

bl

Exhibit “A”; (b) the Commission’s “Corrected Notice of Docketing,” indicating that the matter
was docketed as a Commission proceeding on March 23, 2010, attached as Exhibit “B”; and (c)
an illustrative compliance order issued through another WQCC constituent agency, the New
Mexico Environment Department, attached as Exhibit “C”, which properly invokes the
Commission’s jurisdiction from its inception by designating and captioning the order as a matter
originating from the Commuission and thereafter docketing the order with the Commission.

7. OCD does not concur in the relief requested in this Motion.

WHEREFORE, I&W requests that the Commission enter an order quashing the OCD’s

purported compliance order because it is in violation of the Water Quality Act.

Respectfully submitted,

Thomas M. Hnasko
Gary W. Larson
P.O. Box 2068
Santa Fe, NM 87504
(505) 982-4554

Counsel for 1&W. Inc.



CERTIFICATE OF SERVICE
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I hereby certify that on this 3/ day of March, 2010, I sent a true and correct copy of
the foregoing documents, I&W, Inc.’s Opposed Motion to Quash Compliance Order and [& W,
Inc.’s Memorandum Brief in Support of its Motion to Quash Compliance Order via first class

mail and electronic mail to:

Gail MacQuesten, Asst. General Counsel Zachery Shandler, Asst. Atty. General
Mark Fesmire, Asst. General Counsel P.O. Box 1508
New Mexico Energy, Minerals and Natural Santa Fe, NM 87504

Resources Dept.
1220 South St. Francis Drive
Santa Fe, NM 87505

Attorneys for the Oil Conservation Division

Chrwn At

Thomas M. Hnasko
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New Mexico __nerey, Minerals and Natural R@aouméa

v

Bill Richardson

Governor

Mark Fesmire

Division Director

Cil Conservaticn Divisien

Jon Goldstein
Cabinet Secretary

Jim Noel
Deputy Cabinet Secretary

March 3, 2010

Joyce Medina, Administrator
Water Quality Contrel Commissicon
NM Environment Department
Runnels Building Rm. N2150
1190 St. Francis Drive

Santa Fe, NM 87505

Re: 1&W, Inc.’s Request for Order Hearing and Answer to Compliance Crder

<.

Dear Ms. Medina,

As we discussed by e-mail yesterday, on January 21, 2010 the Oil Conservation
Division (OCD) issued a Compliance Order to I&W, Inc. related to violations of its
discharge permit BW-006. On February 13, 2010 the OCD received from I&W, Inc. a
copy of a Request for Order Hearing and Answer to Compliance Order. The pleading
does not indicate whether it was served on the Water Quality Control Commission
(WQCC), as required by 20.1.3.400 NMAC, and as specified in the Compliance Cirder

itself. You indicated that the WQCC has not received a copy of the pleading from I&W,
Inc.

Attached to this letier is a copy of I&W, Inc.'s Request r Hearing and Answer to

£~

(R
Compliance Order. | have also attached a copy of the Compliance Order, which
according to WQCC rules the Respondent is to provide with its Request.

Please let me know if a hearing is scheduled.

Sincerely, /

Gail MacQuesten,
OCD Attorney
505 476-3451

-Cc, w/o attachments: Thomas M. Hnasko and Gary W. Larson,
Attorneys for I&W, Inc.

Oil Conservation Division * 1220 South St. Francis Drive
o * Santa Fe, New Mexico 87505
* Phone: (505) 476-3440 * Fax (505) 476-3462* http://www.emnrd.state nm.us
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STATE OF NEW MEXICO /u
WATER QUALITY CONTROL COWE‘VHSSI{.\J

In the Matter of I & W’s Request for Order

'Tem ing and Answer to L,Gmpu‘mte Order ‘VX/QCC 19-035 (1—\/‘ T

NMEMNRD/GCD

The above-captioned case is hereby docketed pursuant to the New Mexico Water
Quality Control Act, NMSA 1978, §§74-6-1 through 74-6-17, and the Adjudicatory
Procedures for the Water Quality Control Commission §20.1.3.200 NMAC. The
Admmlstrator received the Request for Order Hearing and Answer to Compliance Order on
March 10, 2010.
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Qgﬁm/ Ot Ao con
(i@@'ce(/Medina, Administrator
Water Quality Control Commission
P. O. Box 5469

Santa Fe, New Mexico 87502

(505) 827-2425 (P)

(505) 827-0310 (F)
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I hereby certify that a copy of the foregoing Corrected Notice of Docketing was sent
by first class mail to Gail MacQuesten, Asst. General Counsel, NM Energy, Minerals and
Natural Resources Department, 1220 St. Francis Drive, Chino Building, Oil Conservation
Division, Santa Fe, New Mexico 87505; Zachary Shandler, Asst Atty. General, P. O. Box
1508, Santa Fe, New Mexico 87504; and tcThomas M. hnusl\g Esq. and Gary W. Larson,
Esq., Hinkle Law Firm, P. O. Box 2068, Santa Fe, NM 87504-2068, this 24" day of March,.
2010.

Chope D tocon

Zlévc/e Medina, Administrator




STATE OF NEW MEXICO
BEFORE THE WATER QUALITY CONTROL COMMISSION
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SEAN CURTIS, dba SAVOY TRAVEL CENTER No. WQCC 07-‘75((30)

Pursuant to the New Mexico Water Quality Act (“WQA™), NMSA 1978, §
seq., and the New Mexico Water Quality Control Commissicn ("WQCC") Regulations, 20.6.2
NMAC - Ground and Surface Water Protection, the Director of the Water and Waste
Management Division ("Division”) of the New Mexico Environment Department (' Department“)
issues this Administrative Compliance Order (“Order”) to Bill Evans and Sean Curtis dba Savoy .
Travel Center ("Respondents”) to req.uire compliance and assess a civil penalty for vielations of

the WQA and WQCC Regulations.

I FINDINGS OF FACT
I. Pursuant to the Department of Environment Act, NMSA 1978, §9-7A-1 er seq.,

the Department is an executive agency within the government of the State of New Mexico.

2. Pursuant to the WQA, §74-6-2(K)(1), the Department is a constituent agency of
the WQCC.
3 Pursuant to the WQA, §74-6-10(A)(1), a-censtituent agency of thc WQCC may
issue a compliance order requiring co'mpliance and assessing a civil penalty whenever it
determines that a person violated or is violating a regulation adopted pursuant to the WQA.

4, The Respondents operate Savoy Travel Center which provides fuel, shower, and

R BRGHR SEEEN

EXHIBIT

ADMINISTRATIVE COMPLIANCE ORDER - PAGE 1




restaurant services to members of the public
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. The depth to ground water beneath Savoy Travel Center is
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approximately one hundred and sev

6. Since at least April 17, 2001, Savoy Travel Center has operated a sewerage system
that collects, treats, and disposes approximately 5,900 gallons per day of domestic liquid waste
from restaurant and shower services. The sewerage system consists of conveyance pipes that
collect and transport the domestic liquid waste, two (2) approximately 1,200 gallon septic tanks
in series that store the domestic liquid waste, a leachfield for the dipcsal of effluent from the
septic tanks, and three (3) holding tanks with a total approximate storage volume of 5,100
gallons.

7. The WQCC Regulations, 20.6.2.3104 NMAC, prohibit any person from
discharging effluent or leachate directly or indirectiy into ground water without a discharge
y the Department.

8. On March 9, 2006, the Department’s Ground Water Quality Bureau (“GWQB”)
notified the Respondents that the operation of the existing sewerage system at Savoy Travel
Center without a discharge permit violated the WQCC regulations.

9. On March 28, 2006, the Respondents requested a Temporary Permission to
Discharge for the existing sewerage system at Savoy Travel Center.

10. On April 6, 2006, pursuant to 20.6.2.3106.B NMAC, the GWQB issued a
Temporary Permission to Discharge to the Respondents conditionally authorizing the operation

of the existing sewerage system at Savoy Travel Center until August 4, 2006. One condition

ADMINISTRATIVE COMPLIANCE ORDER - PAGE 2



required the Respondents to submiit a discharge permit application to the GWQB no later than

August 4, 2006.
L. The Respondents did not submit a discharge permit application by August 4,

2006, and have not submitted an application as of the issuance date of this Compliance Order.

CC Regulations, 20.6.2.1203.A NMAC, require any person who
discharges a water contaminant in such quantity as may with reusonable probability injure or be
detrimental to human health, animal or plant life, or property, or unreasonably interfere with the
public welfare of the use of property to: (a) no later than twenty four (24) hours after learning of
the discharge, orally notity the GWQB Chief; (b) no later than one (1) week after the discharge,
submit written notification to the GWQB Chief; (c) as soon as possible after lcarning of the
discharge, take corrective action to contain and remove or mit
discharge; and (d) no later than fifteen (15) days after learning of the discharge, file a corrective
action report with the GWQB Chief.

13. Domestic liquid waste and its effluent or leachate contain pathogens and total
Kjeldahl nitrogen, consisting of ammonia nitrogen and organic nitrogen, which are water
contaminants within the meaning of the WQCC Regulations, 20.6.2.7.AAA NMAC,

14, On May 30, 2007, the Department's Environmental Health Division ("EHD™)
conducted an inspection of the existing sewerage system at Savoy Travel Center. During the
inspection, the EHD observed conveyance pipes connected to the outlets of the three (3) holding
tanks and discharging into a stormwater impoundment located at the southern edge of the
property. The EHD also obscrved domestic liquid waste and its effluent or leachate in the

stormwater impoundment in the immediate vicinity of the conveyance pipes. NMED Exhibit 1.

15, The domestic liquid waste and its effluent or leachate in the stormwater

ADMINISTRATIVE COMPLIANCE ORDER - PAGE 3



impoundment observed by the EHD on May 30, 2007 constituted a discharge of a wate
contaminant in a quantity that would, with reasonable probability, injure or be detrimental to

human health, animal or plant life, or property, or unrcasonably interfere with the public welfare.

6. The Respondents did not orally notify the GWQB Chief no fater than twenty four
(24 hours after leaming of the discharge.

17 The Respondents did not submit written notification to the GWQB Chief no later
than one (1) week after the discharge.

13. The Respondents did not take corrective action to contain and remove or mitigate

the damage caused by the discharge as soon as possible after leaming of the discharge.

19.  The Respondents ‘did not file a corrective action report with the GWQB Chief no
later than fitteen (15) days after lecamning of the discharge.

20.  The WQCC regulations, 20.6.2.1202.C NMAC, require that any person proposing
to modify a sewerage system in a manner that will change substantially the quantity or quality of |
the system's discharge to ground water shall file plans and specifications with the GWQB prior to

21, On May 30, 2007, the EHD observed conveyance pipes connected to the outlets of

the three (3) holding tanks and discharging into a stormwater impoundment located at the
southern edge of the property.
e conveyance pipes-and stormwater impoundment were not part of the existing
sewerage system at Savoy Travel Center authorized by the Temporary Permission to Discharge
on April 6, 2006.

23. The construction of the conveyance pipes and their discharge into the stormwater

impoundment constitute a modification of the existing sewerage system at Savoy Travel Center

ADMINISTRATIVE COMPLIANCE ORDER - PAGE 4



that changes substantially the quantity or quality of the system's discharge to ground water

24, The Respondents did net file

lans and specifications for the conveyance pipe

v
2

and thelr discharge into the stormwater impoundment with the GWQB before commencing

]

construction.

The Respondents are “person[s]” as defined by the WQA, §74-6-2(I), and the

L
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WQCC Regulations, 20.6.2.7.J] NMAC.
25. The discharge ol domestic liquid waste and its effluent or leachate is subject to the
requirements of thie WQA and the WQCC Regulations.

VIOLATION 1

26. The WQCC Regulations, 20.6.2.3104 NMAC, prohibit the discharge of domestic
liquid waste and its effluent or leachate that may move directly or indirectly into ground water

~without a permit issued by the Department.

27. Since August 5, 2006, the Respondents violated the WQCC Regulations,
20.6.2.3104 NMAC, by discharging domestic liquid waste and its effluent or leachate that may

move directly or indirectly into ground water without a discharge permit issued by the

Department.
VIOLATION 2
26, The WQCC Regulations, 20.6.2.1203.A NMAC, require any person who

discharges a water contaminant in such quantity as may with reasonable probability injure or be
detrimental to human health, animal or plant life, or property, or unreasonably interfere with the
public welfarc of the usc of property to: (a) no later than twenty four (24) hours after learning of

the discharge, orally notify the GWQB Chief; (b) no later than one (1) week after the discharge,
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submit writien notification to the GWQB Chief; (¢) a
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discharge, take corrective action to contain and remove ot mitigate the darmnage caused by the

, e

discharge; and () no later than fifieen (15) days after [caming of the discharge, file a cotrective

Ty T3 mcmmmdanta latad « 1/ a aFimma 00 A0 15072 ™ ’
27 Uhe Respondents violated the WQCC Regulations, 20.6.2.1203.A NMAC, by (a)
" . . e r AN T e aftae loorey iy or ;
failing to orally notify the GWQB Chiefl no later than twenty four (24) hours after learning of the

discharge of domestic liquid waste and its effluent or leachate on or about May 30, 2007; (b)
failing to submit written notification to the GWQB Chief no later than one (1) week after the
discharge on or about May 30, 2007; (c) failing to take corrective action to contain and remove or
mitigate the damage caused by the dlscnargc after learning of the discharge on or about May 30,
2007; and (d) failing to file a corrective action report with the GWQB Chief no later than fifteen
(15) days after learning of the discharge on or about May 30, 2007.

28. The WQCC regulations, 20.6.2.1202.C NMAC, require that any person proposing
to modify a sewerage system in a manner that will change substantially the quantity or quality
of the discharge shall file plans and specifications with the GWQB prior to the commencement
of construction.

29.  The Respondents violated 20.6.2.1202.C NMAC by failing to file plans and

specifications with the GW0OB before modifying the existing sewerage system to add conveyance

pipes from the holding tanks to the stormwater impoundment prior to the commencement of

construction.
ill, COMPLIANCE ORDER
30.  The Respondents are ordered to implement the following corrective actions in

ADMINISTRATIVE COMPLIANCE ORDER - PAGE 6



order to comply with the WQA and WQCC Regulations:
No later than thirty (30) days after receipt of this Order, the Respondents

submit o discharge permit application for the Savoy Travel Center sewerage system. Due to

shall s al

the site-specific soil conditions at Savoy Travel Center, the Department will not approve a
ischarge permii for « conventional subsurface fuid distribution sysiem (i.e., conventional

leachfield), but will consider subsurface drip irrigation and above-ground reclaimed effluent

usage. The plans and specifications for the proposed sewerage system shall be certified by a
licensed New Mexico professional engineer. Additionally, the application shall include:
L. An assessment of the existing sewerage system, including the

identification of components that the Respondents intend to use in the proposed sewerage

system; and
2 A closure plan for the components of the existing sewerage system
that the Respondents do not intend to use in the proposed sewerage syster.
b. Upon receipt of this Order, the Respondents shall implement a corrective
action plan that inciudes the following items:
L. Remove the conveyance pipes connected to the outlets of the three

(3) holding tanks, plug the tank outlets to prevent the discharge of domestic liquid waste or its

effluent or lcachate, and have the tanks pumped dry by a licenced hauler

he final septic tank and

ot

2. Install a high-level water alarm system in

the holding tanks; the alarm system shall be located at the appropriate level to ensure that

pumping occurs before domestic liquid waste or its effluent or leachate overflows from each

tank.

3. Have both septic tanks pumped by a licensed hauler on an as-

ADMINISTRATIVE COMPLIANCE ORDER -PAGE 7



1sis Lo ensuve that the domestic [iguid waste or its effluent or leachate does not reach the

4. Have the stormwater impoundment located at the southern cdge of

the property pumped dry by a licensed hauler;

F 3

5 Disinfect with granular chiorine or the equivalent all areas where
domestic liguid waste or its effluent or leachate has reached the ground surface;

6. Construct berms and fencing around the septic tanks and holding
tanks; and

7. On a weekly basis, submit pumping records for the septic and
holding tanks until the Department approves a discharge permit.

c. No later than tﬁirty (30) days after receipt of this Order, the Respondents

shall submit a corrective action report that includes the following items:

1. A description of the corrective actions taken and dates of

completion;

[}

Proof of compliance for the following corrective actions: holding
tank pipe removal, pumping, and outlet plugging; high water alarm system installation; berm and
fencing construction; stormwater impoundment pumping; and ground surface chlorination.

d. The Department may approve, modify, or reject the corrective actions
taken by the Respondents, and may require the Respondents to implement amended and
additional corrective actions as it deems necessary. If the Department requires the Respondents
to implement amended or additional corrective actions, no later than thirty (30) days after receipt
of the Department's notification of amended or additional corrective actions, the Respondents

shall submit an amended corrective action report, with appropriate proof demonstrating that the

ADMINISTRATIVE COMPLIANCE ORDER - PAGE 8



ctions have been complet

> Respondents' failure to comply with the corrective action requirements set
[ Y PO TY A 7 il sy FT Q N f [F l"' ] 1 rr‘h V”‘ A Foif
forth above muy resuil w tne assessment of an additional civil penalty. The WQA, §74-6-
10(F), authorizes the assessment of an additional civil penalty not to exceed $25,000 for each

I?'/" CI‘(‘/TT DE‘\"A AT s

AL s Ayl

32. Fhe WQA, §74-6-10(C)(1), authorizes the Department to assess a civil penalty
not to exceed 515,000 per day for each violation of a regulation adopted pursuant to the WQA,
§74-6-3.

33, The WQA, §74-6-10(C)(2), authorizes the Department to assess a civil penalty
not to exceed $10.000 per day for each violation of a regulation adopted pursuant to a provision
of the WQA other than §74-6-5.

34, The Department assesses a civil penalty in the amount of two hundred fifty-seven
thousand one hundred and sixty-eight dollars (§257,168) for the violations set forth above,
NMED Exhibit 2

V. NOTICE OF OPPORTUNITY TO ANSWER AND REQUEST A HEARING

35. Pursuant to the WQA, §74-6-10(G), the Respondents have the right to request a
public hearing and [ile an answer to this Order.

36.  Torequest a public hearing and file an answer to this Order, the Respendents shall
file a written request for hearing and answer, and attach a copy of this Order, no later than thirty
(30) days after receipt of this Order, at the following address:

Joyce Medina

WQCC Administrator
1190 St. Francis Drive, N2150

ADMINISTRATIVE COMPLIANCE ORDER - PAGE 9



Santa Fe, New Mexico 87303
Telephone: (505) 827-2425

The angwer shall clearly and directly admit, deny, or explain cach of the factual

(W8]
~J

allegations contained in the Order with regard to which the Respondents have any knowledge. If

the Respondents have no knowledge regarding a factual allegation, the Respondents should so

state and may deny the allegation on that basis. Any factual allegation not specifically denied

shall be deemed admutted. Additicnally, the answer shall include each affirmative defense upon

ats intend to rely, and the Respondents' failure to assert an affirmative

2)

[P S IS [~ 1]
which t

s
(¢
-
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(%)
T

xcept a defense asserting lack of subject matter jurisdiction, shall be deemed waived.
38. The public hearing, if any, shall be governed by the WQCC’s Adjudicatory

Procedures, 20.1.3 NMAC.

VI FINALITY OF ORDER

39.  This Order shall become final unless the Respondents file a request for hearing

and answer as specified above no later than thirty (30) days after receipt of this Order.

40, Respondents' failure to file an answer constitutes an admission of the factual
allegations thercin.

41, If the Respondents request a hearing and file an answer, the civil penalty assessed

in this Order shall become due and payable without further proceedings no later than thirty (30)

days after receipt of this Order.

Vi, SETTLEMEN

VAR

e

42. Regardless whether the Respondents request a hearing and file an answer, the
Respondents may confer with the Department concerning settlement at any time.

43 The Department encourages settlement consistent with the objectives and
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provisions of the WQA and WQCC Regulations.

To discuss settlement of this Order, the Respondents should contact:

I

Eric Ames, Esq.
Oftfice of General Counsel
New Mexico Environment Department

190 St. Francis Drive, Suite N-4050

anta Fe, New Mexico 875035

C oy
Tekepnone: (505) 758-8808 Ext. 111

)-41
=1
1=
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j=
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45. Sectlement discussions shall not extend the Respondents' deadline for
request for hearing and answer nor alter the deadlines in Section III of this Order. Settlement
discussions may be pursued as an alternative to and simultaneously with the hearing proceedings.
46. The Respondents may participate in settlement discussions alone or represented
by legal counsel.
47, Any settlement shall be in writing, resolve all issues raised in this Order, and bind
all parties, and may not be appealed.

Vil COMPTIANCE WITH OTHER LAWS AND WAIVER

43, Comnpliance with this Order shall not relieve the Respondents of their obligation
to comply with all other applicable laws and regulations.

IX. TERMINATION
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49 This Order shall terminate when the Secicta
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Stipulated Final Orde
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on Goldstem Division Director Date

Water & Waste Management Division
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CERTIFICATE OF SERVICE
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[ certify that on August

tified mail-return receipt requested, to:

ORDER by U.5.

Messrs. Bill Evang and Sean Curtis
dba Savoy Trave! Ceater
P.O. Box 1220

1 : I R ienr o na
Deming, New Mexico 83031
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« Eric Axfn\es; J
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STATE OF NEW MEXICO
WATER QUALITY CONTROL COMMISSION

in the Matter of I&W’s Request for Order
Hearing and Answer to Compliance Order WQCC 10-03(A)

NMEMNRD/OCD

I&W, INC’S MEMORANDUM IN SUPPORT OF
ITS MOTION TO QUASH PURPORTED COMPLIANCE ORDER

1. Introduction

On January 21, 2010, the New Mexico Energy, Minerals and Natural Resources
Department, Oi1l Conservation Division (“OCD”) issued a compliance order to I&W that
purports to initiate a proceeding within the OCD. That is, the order is captioned as a matter
pending before the OCD, as opposed to a proceeding before the Water Quality Control
Commission (the “WQCC” or “Commission”), and it has no case number identification. On
February 19, 2010, I&W filed a Request for Order Hearing and Answer to Compliance Order
with the OCD - consistent with the caption of the matter — and thereby satisfied the statutory and
regulatory deadline for filing such a request. The OCD accepted the filing that same day.

In March 2010, OCD counsel appears to have first notified the Commission that the OCD
believed it had issued a compliance order under the auspices of the Commission, and not within
an OCD proceeding, as the purported order represented. See Exhibit A. As a consequence of
this notification, the WQCC docketed the proceeding for the first time on March 23, 2010,
captioned as /& W's Request for Order Hearing and Answer to Compliance Order, and gave the
proceeding a case number of WQCC 10-03(A). Exhibit B.

The WQA does not authorize compliance orders issued within OCD proceedings.
Consequently, OCD’s purported Order was a nullity and unenforceable from its inception

because it was neither docketed with the Commission, nor designated as a proceeding before the




Commission in which the OCD had acted on behalf of the Commission as a constituent agency.
See §§ 74-6-1 to 74-6-17 NMSA 1978 (OCD’s only power to issue such compliance orders 1s as
a constituent agency acting on behalf of the Commission).

Additionally, by docketing its purported order as an unnumbered and apparently non-
existent OCD proceeding, the purported order lacked any enforcement mechanism whatsoever.
Under the WQA, the WQCC alone has the power to enforce the civil penalties assessed under
the WQA. Accordingly, if I&W elected not to respond, the so-called order would not have
received any WQCC approval and would remain a nullity ad infinitum. Thus, the purported
compliance order was void from the outset under the WQA because the OCD had no authority
cither to mnitiate an OCD proceeding under the WQA, or to assess a civil penalty under the WQA
in an OCD proceeding.

Moreover, as amplified below, the WQCC’s constituent agency with the most experience
in these matters, the New Mexico Environment Department (“NMED”), routinely issues
compliance orders under the WQA in the proper manner. See Exhibit C. Unlike the OCD, the
NMED captions and designates compliance orders as originating within the jurisdiction of the
Commission, through a constituent agency acting on behalf of the Commission. Also unlike the
defective OCD order in this case — where the matter purports to emanate from the OCD itself and
is not docketed anywhere — the NMED dockets its compliance orders with the Commission,
leaving no question as to when or how a response ought to be filed. This is in stark contrast to
the OCD’s legally deficient action, where the matter is improperly captioned as one within the
OCD, and includes a one line instruction buried on pages 23 and 25 for the respondent to ignore

the caption altogether and to file a new case with the Commission.



II. Legal Standard

A motion to quash should be granted when a court or administrative agency issues an
order that is unsupported by law. See State v. Heinsen, 2005-NMSC-35, 99 2, 4-5, 138 NM 441,
444-445 (affirming the quash of an order which granted an appeal even though the basis of the
appeal was a non-final, non-appealable order); Charles P. Young, Co. v. Anaya, 119 N.M. 449,
451; 891 P.2d 1205 (1995) (affirming the quash of improperly 1ssued subpoenés).

As a “constituent agency” of the Water Quality Control Commission, the OCD operates
as an administrative arm of the Commission, acting as the agent of the Commission in order to
effect the Water Quality Act by issuing orders under the jurisdiction and auspices of the
Commission. §§ 74-6-1 to 74-6-17 NMSA 1978; see also § 70-2-12(B)(22) NMSA 1978. The
OCD’s powers to administer the Water Quality Act are necessarily limited by that statute, and
those powers do not include the authority to adjudicate compliance orders or to assess civil
penalty provisions within an OCD proceeding. Marbob Energy Corp. v. New Mexico Oil
Conservation Comm 'n, 2009-NMSC-013 § 24, 206 P.3d 135, 143 (holding that state agency’s
authority was limited to the powers granted by statute).

The order in the present matter is captioned as /n the Matter of [&W, Inc., and designated
as being under the jurisdiction of the “State of New Mexico Oil Conservation Division”. In
addition, the order states that, unless [&W files a Request for Order Hearing in the proceeding
within thirty (30) days, the order “shall become final” — its civil penalty provisions included -
without any apparent involvement of the WQCC. In short, because the order purports to

emanate from an OCD proceeding, as opposed to a WQCC proceeding, the OCD is seeking to



¥

manufacture powers within an OCD proceeding that it does not possess. Accordingly, the
purported compliance order has been issued without a legal basis and should be quashed. See
State v. Heinsen, 2005-NMSC-35, 99 2, 4-5, 138 NM 441, 444-445; Charles P. Young, Co. v.
Anaya, 119 N.M. 449, 451; 891 P.2d 1205 (1995).

HI.  Argument

A. When Seeking to Enforce the Water Quality Act, the OCD Acts as an Agent
of the Water Quality Controi Commission and Must Properly Iinvoke the Jurisdiction of
the Commission.

Enforcement proceedings under the Water Quality Act, including proceedings for the
enforcement of penalties, are within the exclusive jurisdiction of the district courts and this
Commission. § 74-6-10(A) NMSA 1978. The WQA allows the Commission, through its
constituent agencies, to enforce the WQA through the filing of complaints in district court or
through the issuance of ex parte compliance orders in appropriate, but unusual, circumstances. §
74-6-10(A) NMSA 1978. However, the WQA does not allow a constituent agency to act on its
own accord, independent of and apart from, the Commissicn. Thus, the constituent agency acts
as agent of the Commission and must initiate and maintain actions solely in the name of the
Commission. See Exhibit C, NMED — issued compliance order.

The purported order issued by the OCD fails to recognize the OCD’s limited role as a
constituent agency seeking to enforce the WQA on behalf of the Commission. The caption of

the purported order clearly states that it has originated from and is before “the State of New

! As will be discussed in 1&W'’s response to the OCD’s Motion to Strike, I&W timely filed its response to the
purported order issued in the OCD proceeding. OCD now seeks to enforce that illegal forfeiture order, without
notice or hearing, based on one single reference to the filing of a response with the WQCC, found at page 23 & 25
in the OCD’s purported order. Based on this trickery, OCD essentially requests that i&W ignore the caption
designating the proceeding in which the invalid order originated (the OCD) and institute an entirely new
proceeding in a separate administrative body (the WQCC).

4



Mexico, Oil Conservation Commission.” That is a fatally flawed jurisdictional designation, as it
is indisputable that penalties for alleged Water Quality Act violations cannot emanate from any
ex parte OCD order in any OCD proceeding. This legal deficiency is underscored by the
absence of any case number assigned to the phantom OCD proceeding from which the ultra vires
order originated.

In order to comply with the WQA, the matter had to be designated and captioned as one
originating from, and within the jurisdiction of, the Water Quality Control Commission, acting
through one of its statutorily-designated constituent agencies. Because the OCD’s purported
order is captioned as a matter that originated within the OCD itself, as opposed to a proceeding
invoked under the jurisdiction of the Water Quality Control Commission, the purported order is a
nullity from the outset. Accordingly, this Commission should quash the OCD’s purported order
as contrary to and in violation of the WQA.

B. The Commission’s Other Constituent Agencies Routinely Comply With and
Honor Their Role as Agents of the Commission in Seeking to Enforce the Water Quality

Act.

The NMED has had no quarrel with or difficulty implementing the legal requirement that
it acts under the WQA solely as an agent of the WQCC: it routinely implements the WQCC’s
“powers in accordance with the WQA and issues compliance orders under the authority, caption,
designatioh, and jurisdiction of the WQCC. As exemplified in Exhibit C, the NMED also
routinely dockets the compliance orders as a WQCC matter from the inception (and not as an
NMED matter), thereby correctly invoking the WQCC’s jurisdiction to adjudicate the order, or,
if no hearing is requested, to enforce the civil penalties included within the order. .

By docketing and thereby acknowledging that the matter emanates from the WQCC, the

NMED also ensures that WQCC jurisdiction is present to enforce any penalties ultimately
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adjudicated by the WQCC. This is not true in the present circumstances, where the OCD issued
a legally deficient order without WQCC designation or invoivement. Thus, if I&W had not
responded to and denied the OCD’s allegations within the OCD proceeding, the OCD’s
purported compliance order — issued from the wrong administrative body and without any
assigned case — would remain a nullity, without any enforcement or jurisdiction invoked by this
Commission. Thus, the purported order would languish within an OCD proceeding, without
effect under the WQA.

C. The WQCC alone has the authority to enforce civil penaities under the
WQA.

While the OCD has no authority to assess WQA penalties within an OCD proceeding, the
OCD also has no authority to enforce civil penalties where, unlike the present circumstances, a
proper ﬁroceeding has been initiated under the auspices of the Water Quality Control
Commission. Under the WQA, the power to enforce civil penalties is reserved exclusively to the
WQCC. §§74-6-9,- 10, NMSA 1978.

Nonetheless, the OCD appears to suggest that — if [&W did not request any hearing — the
assessed penalties would somehow become final under the WQA without any involvement of the
WQCC. This notion is clearly at odds with the Water Quality Act. § 74-6-10 NMSA 1978. The
assessed penalties could not become enforceable “automatically” unless the OCD had properly
docketed the order with the Commission from its inception, or otherwise initiated, issued, and

captioned the order as the action of the WQCC and mvoked the jurisdiction of the Commission

as its constituent agency.



D. Conclusion

Based on the foregoing, I & W respectfully requests that the Commission determine that
the purported OCD order is void ab initio and that the Commission enter an order quashing the

purported compliance order.

Respectfully submitted,

HINKLE, HENSLEY, SHANOR & MARTIN, LLP

@w‘/z

Thomas M. Hnasko
Gary W. Larson
P.O. Box 2068
Santa Fe, NM 87504
(505) 982-4554

Counsel for I&W, Inc.

CERTIFICATE OF SERVICE

3T
I hereby certify that on this 3/ &/ "day of March, 2010, I sent a true and correct copy of
the foregoing documents, I&W, Inc.’s .’s Motion to Quash Compliance Order and I&W, Inc.’s
Memorandum in Support of its Motion to Quash Compliance Order via first class mail and
electronic mail to:

Gail MacQuesten, Asst. General Counsel Zachery Shandler, Asst. Atty. General
Mark Fesmire, Asst. General Counsel P.O. Box 1508

New Mexico Energy, Minerals and Natural Santa Fe, NM 87504

Resources Dept.
1220 South St. Francis Drive
Santa Fe, NM 87505

Attorneys for the Oil Conservation Division

Thomas M. Hnasko
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STATE OF NEW MEXICO
WATER QUALITY CONTROL COMMISSION
1190 St. Francis Drive
P.O. Box 26110
Santa Fe, New Mexico 87502

CONSTITUENT AGENCIES: (505) 827-2425

Environment Department

State Engincer & Interstate Stream Commission

Game and Fish Department
0il Conservation Division
Department of Agriculture
Department of Health

State Parks Division

Soil and Water Conservation Commission
Burcau of Mines and Mincral Resources

Members-at-Large

o

REVISED DRAFT

AGENDA
NM WATER QUALITY CONTROL COMMISSION MEETING
April 13-16, 2010
9:00 a.m.
New Mexico State Capitol Building Room 307
490 Old Santa Fe Trail
Santa Fe, NM 87501

Roll Call
Approve the Agenda
Approve minutes of March 9, 2010 meeting.

Request for hearing in re: WQCC 10-02 (R) Amendments to 20.1.3 NMAC.
Jennifer Hower, NMED/OGC. Time estimate: 15 minutes

Request for Order Hearing and Answer to Compliance Order in re: WQCC 10-
03 (A) I&W, Inc. Thomas M. Hnasko, Esq. and Gary W. Larson, Esq., Hinkle
Law Firm, appearing for I&W. Time estimate: 15 minutes

a. Motion to Dismiss Request for Order Hearing in WQCC 10-03 (A), Gail
MacQuesten, NMEMNRD/OGC. Time estimate: 15 minutes

b. 1&W Motion to Quash Purported Compliance Order in WQCC 10-03 (A)
Tom Hnasko, Esq., Hinkle Law Firm, for Respondent. Time estimate:
15 minutes

Request for Order Hearing and Answer to Compliance Order in re: WQCC 10-
04 (A) Harold Daniels. Michael Gregory, Esq., for Mr. Daniels; Adolfo Mendez,
Asst. General Counsel, NMED/OGC. Time estimate: 15 minutes

Approval of final draft TMDL Middle Rio Grande Watershed, San Marcial to
Angostura. Heidi Henderson, NMED/SWQB. Time estimate: 20 minutes

Final review and approval of the State of New Mexico 2010-2012 Integrated Clean
Water Act §303 (d)/§305 (b) Report and List of Assessed Surface Waters. Lynette
Guevara, NMED/SWQB. Time estimate: 1.5 hours



10.

Hearing in re: WQCC 09-13 (R) Proposed'Amendments to 20.6.2 NMAC,

Dairy Rules. Adolfo Mendez, Asst. General Counsel and Chuck Noble, Asst.
General Counsel, NMED/OGC; Dalva Moellenberg, Esq. and T. J. Trujillo, Esq.,
Gallagher & Kennedy, appearing for DIGCE; Bruce Frederick, Esq., NMELC,
appearing for Amigos Bravos, Caballo Concerned Citizens, Food and Water
Watch and the Sierra Club, Rio Grande Chapter. Time estimate: multiple days

Other business

Next meeting: May 11, 2010, 9:00 a.m., State Capitol Room 317, 490 Old
Santa Fe Trail, Santa Fe, NM.

Adjournment
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STATE OF NEW MEXICO
WATER QUALITY CONTROL COMMISSION
1190 St. Francis Drive
P.O. Box 26110
Santa Fe, New Mexico 87502

CONSTITUENT AGENCIES: (505) 827-2425

Environment Department

State Engineer & Interstate Stream Commission

Game and Fish Department
Qil Conservation Division
Department of Agriculture
Department of Health

State Parks Diviston

Soil and Water Conservation Commission
Bureau of Mines and Mineral Resources

Members-at-Large

]

REVISED DRAFT
AGENDA
NM WATER QUALITY CONTROL COMMISSION MEETING
April 13-16, 2010
9:00 a.m.
New Mexico State Capitol Building Room 307
490 Old Santa Fe Trail
Santa Fe, NM 87501

Roll Call
Approve the Agenda
Approve minutes of March 9, 2010 meeting.

Request for hearing in re: WQCC 10-02 (R) Amendments to 20.1.3 NMAC.
Jennifer Hower, NMED/OGC. Time estimate: 15 minutes

Request for Order Hearing and Answer to Compliance Order in re: WQCC 10-
03 (A) I1&W, Inc. Thomas M. Hnasko, Esq. and Gary W. Larson, Esq., Hinkle
Law Firm, appearing for I&W. Time estimate: 15 minutes

a. Motion to Dismiss Request for Order Hearing in WQCC 10-03 (A), Gail
MacQuesten, NMEMNRD/OGC. Time estimate: |5 minutes

b. I&W Motion to Quash Purported Compliance Order in WQCC 10-03 (A)
Tom Hnasko, Esq., Hinkle Law Firm, for Respondent. Time estimate:
15 minutes

Request for Order Hearing and Answer to Compliance Order in re: WQCC 10-
04 (A) Harold Daniels. Michael Gregory, Esq., for Mr. Daniels; Adolfo Mendez,
Asst. General Counsel, NMED/OGC. Time estimate: 15 minutes

Approval of final draft TMDL Middle Rio Grande Watershed, San Marcial to
Angostura. Heidi Henderson, NMED/SWQB. Time estimate: 20 minutes

Final review and approval of the State of New Mexico 2010-2012 Integrated Clean
Water Act §303 (d)/§305 (b) Report and List of Assessed Surface Waters. Lynette
Guevara, NMED/SWQB. Time estimate: 1.5 hours



Hearing in re: WQCC 09-13 (R) Proposed Amendments to 20.6.2 NMAC,
Dairy Rules. Adolfo Mendez, Asst. General Counsel and Chuck Noble, Asst.
General Counsel, NMED/OGC; Dalva Moellenberg, Esq. and T. J. Trujillo, Esq.,
Gallagher & Kennedy, appearing for DIGCE; Bruce Frederick, Esq., NMELC,
appearing for Amigos Bravos, Caballo Concerned Citizens, Food and Water
Watch and the Sierra Club, Rio Grande Chapter. Time estimate: multiple days

Other business

Next meeting: May 11, 2010, 9:00 a.m., State Capitol Room 317, 490 Old
Santa Fe Trail, Santa Fe, NM.

Adjournment
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STATE OF NEW MEXICO
WATER QUALITY CONTROL COMMISSION

In the Matter of 1&W’s Request for Order N;\\H\m‘\\,\\qs\(\\ I
Hearing and Answer to Compliance Order WQCC 10- 0

NMEMNRD/OCD

MOTION TO DISMISS REQUEST FOR ORDER HEARING

Pursuant to 20.1.3.112.B NMAC, the Oil Conservation Division (OCD) moves for an order
dismissing [&W, Inc.’s Request for Order Hearing on the ground that I&W, Inc. failed to meet the
statutory deadline for filing a request for hearing as set out in NMSA 1978, Section 74-6-10(G), and
failed to meet the filing requirements set out by Water Quality Control Commission rule 20.1.3.400.A
NMAC.

This motion is accompanied by an affidavit and exhibits that establish the failure of I&W, Inc. to
meet the filing requirements, and a memorandum brief. See 20.1.3.113.C NMAC.

[&W, Inc. opposes this motion.

Rexpugtfully submitted, .~
,é//,; / //f///// x%w
Ganlfl\/LI/Lchuestcn Asst. Geneml Counsel
Mark Fesmire. Asst. General Counsel
New Mexico Energy, Minerals and Natural
Resources Department

Attorneys for the Oil Conservation Division
1220 S. St. Francis Drive
Santa Fe, NM 87505

CERTFICATE OF SERVICE

I hereby cerufy that on Murchagf/’, 2010, ' mailed a copy of the foregoing motion to Zachary
Shandler, Asst. Atty. General. P.O. Box 1308, Santa Fe, NM 87504: and to Thomas M. Hnasko, Esq. and
Gary W. Larson, Esq., Hinkle Law Firm, P. O. Box 2068, Sdnta h NM 87504-2068.

JPEREN
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/?;‘/ // //f /f A/L
Ganl MacQuuth Attorney for the
Oil Conservation Division




STATE OF NEW MEXICO
WATER QUALITY CONTROL COMMISSION

In the Matter of I&W’s Request for Order
Hearing and Answer to Compliance Order WQCC 10-03(A)
NMEMNRD/OCD

MEMORANDUM BRIEF IN SUPPORT OF
MOTION TO DISMISS REQUEST FOR ORDER HEARING

The Oil Conservation Division (OCD) files this memorandum brief in support of its motion for an
order dismissing 1I&W, Inc.’s Request for Order Hearing, as permitted by 20.1.3.113.C NMAC.

By statute, a compliance order issued under the Water Quality Act becomes final unless a person
named in the compliance order submits a written request for hearilllg with the Water Quality Control
Commission (WQCC) no later than thirty days after the compliance order is served. NMSA 1978,
Section 74-6-10(G). On January 21, 2010, the OCD served 1&W, Inc. with a compliance order issued
under the Water Quality Act. I&W never submitted a request for hearing with the WQCC, as required by
NMSA 1978, Section 74-6-10(G) and by WQCC rules. The deadline set by statute for filing a request has
passed. By operation of statute, the OCD’s compliance order is final. The WQCC is without jurisdiction
to hear this matter.

The OCD respectfully moves for an order dismissing 1&W's Request for Order Hearing pursuant
to NMSA 1978, Section 74-6-10(G) and 20.1.3.112.B NMAC.

Factual and Legal Background:

The OCD is the administrative arm of the Oil Conservation Commission, a “constituent agency”
of the WQCC under the Water Quality Act, Chapter 74, Article 6 NMSA. See NMSA 1978, Section 74-
6-2(J)(4). The OCD has express statutory authority to administer the Water Quality Act. See NMSA

1978, Section 70-2-12(B)(22).
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The OCD issued a discharge permit to I&W to operate a brine well facility. Brine wells are Class
1 wells which must be operated pursuant to a discharge permit meeting WQCC rules. See 20.6.2.5101.B
NMAC.

The Water Quality Act provides that whenever a constituent agency determines that a person
violated or is violating a condition of a permit issued pursuant 1o the Water Quality Act, the constituent
agency may issue a compliance order requiring compliance, assessing a penalty, or both. NMSA 1978,
Section 74-6-10(A). The OCD determined that [&W violated, and was continuing to violate, specific
terms of its discharge permit. On January 21, 2010, the OCD issued a compliance order to I&W requiring
I&W to comply with its permit terms and assessing a penalty. WQCC rules allow service of documents
by telefax or mail. 20.1.3.111.C NMAC. The OCD served I[&W by both methods. On January 21, 2010
the OCD faxed the compliance order to I&W, and to the attorneys who represented [&W during the
informal enforcement actions that led up to the issuance of the compliance order. Also on January 21,
2010, the OCD mailed hard copies of the compliance order to I&W by certified mail, return receipt
requested, using the two addresses the OCD had for [&W. The return receipt cards show that I&W
signed for the mailings on January 25 and 26, 2010.

The Water Quality Act sets out the process for obtaining review of a compliance order:

“Any compliance order issued by a constituent agency pursuant to this section [NMSA

1978, Section 74-6-10] shall become final unless, no later than thirty days after the

compliance order is served, any person named in the compliance order submits a written

request to the commission for a public hearing.”

NMSA 1978, Section 74-6-10(G). The “commission™ referred to in this section is the Water Quality
Control Commission. See NMSA 1978, Section 74-6-2()).

The rules adopted by the WQCC for hearings challenging compliance orders track the statutory
requirements, and contain the same thirty-day filing deadline. Under WQCC rules, a request for a hearing
on a compliance order filed pursuant to NMSA 1978, Section 74-6-10(G) is called a “Request for Order
Hearing.” 20.1.3.7.A(16) NMAC. The WQCC rules provide:

“20.1.3.400  ORDER HEARING:
A, [nitiation of Order Hearing:



(1)  Filing of Request: An Order Hearing shall be initiated by the filing of a

Request for Order Hearing within thirty (30) days after the Compliance Order is served.

The Respondent shall file the original of the Request for Order Hearing with the

Commission and serve a copy on the Department.”
20.1.3.400.A(1) NMAC. ("Department,” in this rule, means either the Environment Departiment or the
other constituent agency that issued the compliance order. See 20.1.3.7.A(5) NMAC))

The compliance order the OCD issued to I&W provided I&W with explicit instructions on how to
obtain a hearing, and the consequences of not filing a timely request for hearing, citing the relevant
statutes and rules. Section VI of the compliance order, titled “Right to Answer and Request a Hearing,”
notified I&W of its right to request a hearing to contest the order, and referred [&W to NMSA 1978,
Section 74-6-10(G), the statutory provision setting out the thirty-day filing deadline. Section VI told
[&W exactly how to file its request, tracking the language of the applicable rule and providing a rule
citation:

“An Order hearing shall be initiated by the filing of a Request for Order Hearing within

thirty days after the Compliance Order is served. The Respondent shall file the original

of the Request for Order Hearing with the Water Quality Control Commission, and serve

a copy on the OCD. See 20.1.3.400.A(1) NMAC.”

Section VII of the compliance order, titled “Finality of Order,” provides:

“This Order shall become final unless the Respondent files a Request for Order Hearing

with the Water Quality Control Commission within 30 days of receipt of this

Order...Unless the Respondent files a Request for Order Hearing the Order shall become

final.”

On Friday, February 19, 2010, the OCD received from 1&W a copy of I&W’s “Request for Order
Hearing and Answer to Compliance Order” (“Request™). The OCD did not receive a transmittal letter
with the Request. The Request did not have a copy of the Compliance Order attached, as required by
WQCC rule. See 20.1.3.400.A(2)(d) NMAC. The certificate of service at the end of the Request

indicated that the Request was being served on Mark Fesmire, the Director of the OCD, by first class

mail.



WQCC rules provide that as soon as practicable after a proceeding is initiated, the Hearing Clerk
shall issue and serve upon the parties and each Commissioner a Notice of Docketing. 20.1.3.112.A
NMAC.

The OCD did not receive a Notice of Docketing from the WQCC Hearing Clerk. On March 2,
2010, the OCD contacted the Hearing Clerk and learned that the WQCC had not received [&W’s Request.
On March 3, 2010, the OCD mailed a copy of the Request to the Hearing Clerk. The OCD also provided
the Hearing Clerk with a copy of the Compliance Order.

According to WQCC rules, the Hearing Clerk “shall docket any ...Request for Order Hearing,
without regard to whether it appears to be timely; but the Commission or any party may move to dismiss
an untimely... Request for Order Hearing.” 20.1.3.112(B) NMAC. The Hearing Clerk docketed the
[&W Request for Order Hearing on March 22, 2010. The Notice of Docketing states that the Hearing
Clerk received the Request on March 10, 2010.

On March 29, 2010 the OCD moved to dismiss the Request for Order Hearing under NMSA
1978, Section 74-6-10(G) and 20.1.3.112.B NMAC as untimely.

Argument,

1&W’s Request for Order Hearing is untimely under statute and rule, and must be dismissed.

When the New Mexico legislature established compliance orders as a means of obtaining
compliance with permits issued under the Water Quality Act, it also established a process for challenging
compliance orders. A person named in the order could file a written request to the WQCC for a public
hearing. But the legislature set a time limit on that remedy:

“Any compliance order 1ssued by a constituent agency pursuant to this section [NMSA

1978, Section 74-6-10] shall become final unless, no later than thirty days after the

compliance order is served, any person named in the compliance order submits a written

request to the commussion for a public hearing.”

NMSA 1978, Section 74-6-10(G). Once an order is “final,”™ it ends the litigation between the parties and
leaves nothing to be done but the enforcement of what has been determined. See Black’s Law Dictionary,

Fifth Edition. 1979, “Final Order.”



The WQCC rules track the thirty-day filing period set by statute. The respondent must file within ‘
thirty days after the compliance order is served. 20.1.3.400.A(1) NMAC. Other WQCC rules
acknowledge the importance of this time limit: 20.1.3.112.B NMAC expressly provides that either the
Conmmission or a party may move to dismiss an untimely Request for Order Hearing. The definition of

“Order Hearing™ even refers to the time requirement: “’Order Hearing” means a proceeding before the

Commission initiated by the timely filing of a Request for Order Hearing.” 20.1.3.7.A(9) NMAC

(emphasis added).
The WQCC was correct in adopting rules that incorporate the thirty-day filing requirement and
recognize motions to dismiss untimely Requests for Order Hearings. Where a time limit for filing an

action is set by statute, that time limit 1s a jurisdictional requirement. See Bowles v. Russell, 551 U.S.

205, 127 S. Ct. 2360, 2366, 168 L. Ed. 2d 96 (2007), and Dill v. General American Life Ins. Co., 523

t . . . . .
F.3d 612,616 (8" Cir. 2008). In Bowles, the United State Supreme Court dismissed as untimely the
appeal of a convicted murderer from denial of a petition for habeas corpus:
“Because Congress decides, within constitutional bounds, whether federal courts can hear
cases at all, it can also determine when, and under what conditions, federal courts can
hear them...And when an “appeal has not been prosecuted in the manner directed, within
the time himited by the acts of congress, it must be dismissed for want of
Jurisdiction.”....Because Bowles’ error is one of jurisdictional magnitude, he cannot rely
on forfeiture or waiver to excuse his lack of compliance.”
Bowles, 551 U.S. at 206. The New Mexico legislature granted jurisdiction to the Water Quality Control
Comnussion to hear challenges to Compliance Orders. But the legislature set a time limit on that

authority, and that time limit has passed, ending the Commission’s jurisdiction.

New Mexico has recognized statutory time limits as jurisdictional, even before the Supreme

Court issued its decision in Bowles. In Mathieson v. Hubler, 92 N.M. 381, 588 P.2d 1036 (Ct. App.
1978). cert. denied. 92 N.M. 353, 588 P.2d 554 (1978). the New Mexico Court of Appeals considered
language in the probate statute that provides that a disallowed claim is “barred™ unless a petition is filed
“not later than™ sixty days after mailing of notice of disallowance. The district court had granted the

clabmant an extension of time in which to file a petition against the personal representative. and the



personal representative appealed. The claimant argued that the rules of civil procedure allowed the
district court to extend the statutory time limits. But the Court of Appeals disagreed, finding that the rules
of civil procedure did not allow courts to extend periods of time definitively fixed by statute:

“We hold that the trial court had no authority, under 3-804(C) {of the probate code] to

extend the time for proceeding against the personal representative after the sixty-day

period had expired. This holding is consistent with New Mexico decisions prior to

enactment of the Probate Code which required actions based on the denial of a claim to

be brought within the statutory time period.”
Mathieson, 588 P.2d at 1069.

It is important to distinguish dismissal of an action for failure to meet a statutory time limit for

filing a claim, and dismissal used as a sanction for violating a procedural rule. Gila Resources

Information Project v. New Mexico Water Quality Control Com’n, 2005-NMCA-139, cert. denied, 20053-

NMCERT-9, ilfustrates dismissal as a sanction for a procedural rule violation. Gila Resources
Information Project (GRIP) sought to challenge a discharge permit issued to Chino Mines Company by
the New Mexico Department of the Environment. The WQA provided that a petition for review must be
filed within thirty days from the date notice is given of the permitting action, otherwise the decision
would be final. WQCC procedural rules recognized the thirty-day filing requirement set by statute, but
offered petitioners the choice of filing a “formal petition” or an “informal petition.” A formal petition
would be set for hearing within 90 days. A petitioner filing an informal petition would waive its right to a
hearing within 90 days. It could then use that time to negotiate a resolution of the matter. If the parties
could not resolve the matter within 90 days, the petitioner would have 1o file a formal petition or obtain
additional time to negotiate by filing a “stipulated or unopposed motion™ for an extension of time. GRIP
filed a timely informal petition, satisfying the thirty-day filing requirement set by statute. But it later
violated a WQCC procedural rule when it tried to extend .ils time for negotiation by filing a stipulated
motion. It obtained the concurrence of the Environment Department, but did not realize that it needed to
obtain the concurrence of Chino. When negotiations failed. and GRIP filed its formal petition, Chino
objected. Chimo argued that because GRIP failed to obtain its concurrence on the motion to extend, the

WQCC’s order extending the time to file the formal petition was invalid, and GRIP’s petition was



therefore untimely under WQCC rules. The WQCC granted Chino’s motion to dismiss, and GRIP

appealed. The Court of Appeuls viewed the case as one involving WQCC procedural rules: “a violation
by GRIP of procedural regulations relating to motion practice.” Gila Resources, 2005-NMCA-139,
paragraph 35. The Court of Appeals found that the WQCC had dismissed the petition as a sanction for .
Chino’s violation of the rules on obtaining concurrences. The Court found the sanction excessive under
the circumstances, and reversed the dismissal.

The case before the WQCC today, however, is very different from the Gila Resources case.
[&W’s failure is not a failure to follow a procedural rule set by a court or an administrative agency.
I&W’s failure is a failure to meet a statutory time limit for filing an action. The court in Dill v. General

American Life Ins. Co. discussed the Supreme Court’s decision in Bowles, and distinguished between

statutory time limits- which are jurisdictional- with what it called “claims processing‘rules:”

“Time limits prescribed by statute are jurisdictional, whereas court-promulgated rules and

limits, which are not enacted by Congress, are properly classified as ‘claim-processing’

rules. See Bowles, 127 §.Ct. at 2364-65 (noting “the jurisdictional distinction between

court-promulgated rules and limits enacted by Congress™).”
Dill, 525 F.2d at 616. Where the time limit is jurisdictional, it cannot be forfeited or waived, even for
equitable reasons. Id. at 620, citing Bowles, 127 S.Ct. at 2366.

The OCD didn’t solve I&W's problem when it provided a copy of the Request to the Hearing
Clerk. The burden for filing a timely Request for Order Hearing is on the person seeking the hearing, and
[&W did not meet that burden. And no matter how the thirty-day period is calculated, the WQCC did not
receive the Request within the statutory thirty-day period. For example, using January 26, 2010, as the
date ot service for the Compliance Order (that’s the date [&W signed for the second certified mail letter --
five days after mailing, five days after it received the fax, and one day after it signed for the first certified
mail letter), the thirty-day filing deadline would be February 25, 2010. I&W should not be able to add
three days for mailing onto that date (“The three day extension does not apply to anyv deadiine under the
[Water Quality] Act.” 20.1.3.1 10.A NMAC), but even adding three days would only bring the dead!ine to

Monday, March [, 2010. The OCD did not mail the Request to the Hearing Clerk until March 3, 2010,



and according to the Notice of Docketing the Hearing Clerk did not receive the Request until March 10,
2010.

Conclusion.

The statutory time limit is clearly set out in the Water Quality Act. It is clearly set out in the
WQCC rules. And the compliance order itself cited the relevant statute and rules, and gave [&W clear
directions on how to file its Request for Order Hearing. [&W simply failed to meet the statutory and

regulatory time requirement for filing its Request. The Water Quality Control Commission is without

jurisdiction to hear [&W’s Request for Order Hearing. The Request should be dismissed.

Res‘pectful!y submitted.
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Gdll Mchuesten, Asst. General Counsel

Mark Fesmire. Asst. General Counsel

New Mexico Energy, Minerals and Natural
Resources Department

Attorneys for the Oil Conservation Division

1220 S. St. Francis Drive

Santa Fe, NM 87505

CERTFICATE OF SERVICE

I hereby certify that on Mauch’* / 2010 I mailed a copy of the foregoing Brief in Support of
Motion to Dismiss Request for Order Hearing, and the supporting affidavit with exhibits, to Zachary
Shandler, Asst. Atty. General. P.O. Box 1508, Santa Fe, NM 87504; and to Thomas M. Hnasko, Esq. and
Gary W. Larson, Esq., Hinkle Law Firm, P. O. Box 2068, Santa Fe, NM 87504-2068.

le \/Ichuestcn Atlomcv for the
O1l Conservation Division



STATE OF NEW MEXICO
WATER QUALITY CONTROL COMMISSION

In the Matter of I&W’s Request for Order
Hearing and Answer to Compliance Order WQCC 10-03(A)
NMEMNRD/OCD

AFFIDAVIT OF GAIL MACQUESTEN

STATE OF NEW MEXICO )
) SS.

COUNTY OF SANTA FE )

Gail MacQuesten, being first duly sworn on oath, states as follows:

I I represent the Oil Conservation Division of the New Mexico Energy, Minerals and
Natural Resources Department in the above-captioned action, and file this affidavit in support of the
Motion to Dismiss the Request for Order Hearing in WQCC 10-03(A), as permitted by 20.1.3.113(A)
NMAC.

2. On January 21, 2010, the Oil Conservation Division (OCD) issued a Compliance Order

to [&W, Inc. Exhibit A, attached, is a copy of the Compliance Order.

3. On January 21, 2010, I took the following actions to serve [&W, Inc. with the

: Coﬁ]pliunce Order:

e [ faxed a copy of the Compliance Order to 1&W, Inc., using the fux number the OCD had
successtully used in previous correspondence with [&W, Inc. Exhibit B, attached, is a copy of the

transmittal cover sheet for the fax, and the confirmation sheet showing the transmittal.



e [ faxed a copy of the Compliance order to attorneys T. Calder Ezzell, Jr. and Lucas M. Williams,
at the Roswell office of the Hinkle Law Firm. Mr. Ezzell and Mr. Williams represented I&W,
Inc. inbthe informal enforcement discussions leading up to the filing of the Compliance Order.
Exhibit C, attached, is a copy of the transmittal cover sheet for the fax, and the confirmation sheet
showing the transmittal.

e [ mailed a hard copy of the Compliance Order to I&W, Inc. by certified mail, return receipt
requested, using the two addresses the OCD had for I&W, Inc. Exhibit D, attached, is a copy of
the transmittal letter. Exhibit E, attached,_is a copy of the return receipt cards, showing receipt of
the mailings on January 25 and 26, 2010.

4. The OCD’s copy of the “Request for Order Hearing and Answer to Compliance Order” is
date stamped February 19, 2010. [ did not see the Request until several days later. When the Request
was given to me it did not have a transmittal letter, and did not have a copy of the Compliance Order
attached.

3. I did not receive a Notice of Docketing from the Hearing Clerk, so on March 2, 2010, 1
sent an e-matil to Joyce Medina, Hearing Clerk for the Water Quality Control Commission, asking if
1&W, Inc. had filed a Request for Order Hearing. Exhibit F, attached, is a copy of my e-muail. Ms.
Medina told me that the Water Quality Control Commission had not received [&W, Inc.’s Request for
Order Hearing.

6. The next day, March 3, 2010, [ mailed a copy of I&W, Inc.’s Request for Order Hearing
to Ms. Medina., with a copy of the Compliance Order. I sent a copy of the transmittal letter to the
attorneys who had submitted the Request: Thomas M. Hnasko and Gary W. Larson of the Santa Fe
Office of the Hinkle Law Firm. Exhibit G, attached, is a copy of my transmittal letter.

7. On March 22, 1010, Ms. Medina issued a Notice of Docketing, indicating that she

received the Request for Order Hearing on March 10, 2010,

[N



8. On March 25, 2010, [ spoke to Ms. Medina, and confirmed that the only copy of the
Request for Order Hearing received by her was the copy | had sent; she had never received a copy of the
Request for Order Hearing from [1&W, Inc.

9. On March 26, 2010, I sent an e-mail to Mr. Hnasko and Mr. Larson, telling them the
OCD planned to file a motion to dismiss I&W, Inc.’s Request for Order Hearing because 1&W, Inc. did
not meet the statutory deadline for filing set out in NMSA 1978, Section 74-6-10(G), and failed to meet
the filing requirements set out by Water Quality Control Commission rule 20.1.3.400 NMAC, and asked

if they opposed the motion. He responded, “We oppose.” Exhibit H, attached, is a copy of that e-mail

/?’74,// lff /zf/’)’"/"}\"

Gail MacQuesten

exchange.

SUBSCRIBED AND SWORN to before me this (2? day of March 2010.

Notary Public

My Cemimission Expires: 2[ - Q ( ‘/02

(V]



STATE OF NEW MEXICO
OIL CONSERVATION DIVISION

IN THE MATTER OF

I &W INC,,
Respondent.

COMPLIANCE ORDER

Pursuant to the New Mexico Water Quality Act (“"WQA”), Chapter 74, Article 6
NMSA 1978, the Oil Conservation Division (*OCD”) issues this Compliance Order

(“Order”) to Respondent I &W, Inc. (“1&W” or “Respondent”).

I. FINDINGS OF FACT

Parties:

1. The OCD is a division of the New Mexico Energy, Minerals and Natural
Resources Department, and is the administrative arm of the Oil Conservation
Commission (OCC). The OCC is a “constituent agency” of the Water Quality Control
Commission (WQCC) under the WQA. NMSA 1978, Section 74-6-2(J)(4). The OCD
has express statutory authority to administer the WQA. NMSA 1978, Section 70-2-
12(B)(22).

2. [&W is a domestic profit corporation that since 1995 has operated a
facility under OCD discharge permit BW-006 (“Facility”). The Facility 1s located in
Units L and M of Section 17, Township 22 South, Range 27 East, NMPM, Eddy County,
New Mexico.

Background:

Compliance Order

1 & W, Inc. Affidavit in Support of
BW-006 Motion to Dismiss

Page | of 25 Exhibit A
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3. The Fucility includes trucking operations and a solution mining operation
to produce brine sold for use in oil and gas operations.

4. In a solution mining operation to produce brine, a well is drilled into the
salt zone. The operator injects fresh water into the salt zone, where 1t dissolves the salt.
The resulting brine 1s pumped and sold. As the mining process continues, the salt zone
dissolves, leaving an underground cavern filled with brine.

3. The Facility first began productng brine in August of 1978, using a single
well:  the EBEugenie #1 (APl 30-015-22574). The depth from ground surface to salt
observed during the drilling of this well was 456 feet, and casing was set to this depth.

‘The total drilled depth of the hole was 663 feet.

6. In 1979 the operator installed a second well at the Facility: the Eugenie #2
(API 30-015-23031). Casing on the Eugenie #2 was set to 285 feet with tubing advanced
to 583 feet. The operator hydraulically fractured the salt zone between the two wells.
The Facility then operated as a two-well system, with fresh water introduced down the
Eugenie #2 and brine produced from the Eugenie #1.

7. The depth to ground water beneath the Facility is approximately 50 feet.

8. [&W acquired the Facility in 1995, notifying the OCD of the transfer by
letter dated August 10, 1995.

0. During a cavern integrity test in November 1999, the Eugenie #2 well,
which was being used to inject fresh water, showed brine leakage at the surface. 1&W
plugged the Eugenie #2 in January 2000.

10. [&W teturned to single-well brine production using the Eugenie #1 in

June 2000.

Compliance Order
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I On July 16,2008 Jim’s Water Service brine well (BW-003) collapsed.

12.

On July 18, 2008, two days after the collapse at Jim’s Water Service, the
OCD recommended to 1&W that it cease producing brine from the Eugenie #1 well. The
depth to salt at I&W’s Facility 1s similar to the depth to salt at Jim’s Water Service, and
the production history at the two facilities is similar.

13. On July 22, 2008, 1&W shut in the Eugenie #1 well.

14. On August 1, 2008, as part of its review of brine well operations after the
collapse at Jim’s Water Service, the OCD sent a “Brine Well Information Request™ to all
brine well operators in New Mexico, including I&W. The four-page form requested
information about the operator’s brine well(s), including information on well
construction, well operations, and monitoring. The cover letter sent with the form
required operators to return the completed form by September 5, 2008. I&W did not
respond.

15, 1&W plugged the Eugenie #1 on October 31, 2008.

16. On.November 3, 2008 the Loco Hills Water Disposal Company brine well
(BW-021) collapsed. This well had been plugged on June 19, 2008.

17. On January 29, 2009 the OCD increased the area of review for any
Application for Permit to Drill to one-half mile from the 1&W Facility. Any such
application would have to be jointly approved by the OCD office in Santa Fe and the
OCD’s District 11 office in Artesia.

8. On March I, 2009 OCD urged I&W to cease truck operations above the

existing cavern and develop an adequale contingency plan incorporating the local

Compliance Order
1 & W, Inc.
BW-006

Page 3 of 25



@ ®
emergency response infrastructure and notification of neighboring property owners who
may be adversely affected by a collapse.

19. In March 2009 the OCD hosted « Brine Well Workgroup to discuss
potential causes of brine well collapses, and methods for evaluating the potential for brine
well collapses. Numerous participants expressed concern that the brine wells at [&W’s
Facility could or would collapse because they were similar in geology and production life
to the two wells that had already collapsed.

20. [f the I&W brine wells collapse, fresh water in the overburden will mix
with the brine in the salt cavern. Brine produced at the 1&W Facility contains
approximately 193,000 milligrams/liter (mg/l) chloride according to 1&W’s January 2006
analysis of brine in the cavern. The maximum concentration of chloride allowed in
ground water is 250 mg/l. See 20.6.2.3103.B(1) NMAC. One gallon of brine therefore
has the potential to contaminate 772 (193,000/250) gallons of fresh water. Based on the
available information, the OCD estimates that the underground cavern at the Facility
presently contains 34 million gallons of brine. If the cavern roof fails and the falling
overburden displaces the brine upward where it can mix with the overlying fresh ground
water, more than 26 billion gallons of water (approximately 80,600 acre-feet) will be
contaminated.

21. Because the Facility is located in a developed area of the City of Carlsbad,
between two major highways and adjacent to the Carlsbad lirigation Canal, a church, a
feed store and a mobile home park, a collapse has serious potential for injury or loss of

life, and property damage.
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22. During the period April | through April 27, 2009, OCD staff spoke by
telephone with 1&W and its counsel and met with I&W and its counsel 1o request that
[&W cease all operations al the Facility. The OCD also retained a contractor (o provide
technical assistance on data review, to survey the site to determine subsidence and till
rales at the surface, remotely confirm the cavern configuration, make technical
recommendations, and establish a continuously operating subsidence monitoring system
which might yield warning of imminent or ongoing collapse.

23. On April 27, 2009, 1&W agreed to cease trucking operations at the site
and allow OCD access to the site to install monitoring equipment.

24, OCD contractors have since conducted a seismic refléction survey to
determine the extent of the cavern. The data has been evaluated by independent experts.
They interpret the survey to indicate a cavern with lateral dimensions of more than 500
feet by 300 feet, with significant salt removal in the area of Eugenie #1.

25. Independent studies of salt cavern collapses indicate that roof failure is not
likely to occur when the ratio of cavern diameter to cavern depth is significantly smaller
than 0.67. The ratio of diameter toidepth for the cavern at the 1&W Facility ranges
between 0.66 and [.10 based on the seismic reflection survey. According to OCD
estimates, the cavern that collapsed at Jim’s Water Service (BW-005) had a ratio of 1.13,
and the cavern that collapsed at Loco Hills Water Disposal Company (BW-021) had a
ratio of 0.70.

20. OCD contractors established a surface subsidence monitoring system,
which includes installation of surface monitoring points that are surveyed with a

theodolite and the installation of surface tiltmeter plates, along with the installation of
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continuously monitored subsurface borehole tiltmeters and pressure transducers placed
into existing ground water monitor wells. Information from the borehole tiltmeters and
pressure transducers 1s transmitted to an early warning system.

27. The OCD’s outside costs for these efforts to date total $363,420.00. Some
costs associated with the monitoring are paid through June 30, 2010. Continued
monitoring using the existing subsidence monitoring system and carly warning system is
expected (o cost berween $2,000.00 and $10,000.00 per month, depending on the level of
maintenance and data analysis required.

28. As discussed in more detail below, I&W is in violation of multiple
conditions of Discharge Permit BW-006:

e [&W has failed to provide a subsidence monitoring program and a health and
safety plan;

e [&W has failed to provide capacity/cavity configuration data along with geologic
and engineering information demonstrating the integrity of the solution mining
system;

e 1&W has failed to maintain a ground water monitoring program;

e [&W has failed to provide production/injection volumes; and

e J&W has failed to provide analysis of the injection fluid and brine.

Claim 1: Failure to Provide a Subsidence Monitorine Proeram and a Health and
Safety Plan

29. The requirement for a subsidence survey first appeared in the 1996

renewal of BW-006, issued April 15, 1996:

“Subsidence Survey: I&W will design and install a series of survey points
over the area of the facility and the salt cavern by December 31, 1996 to
monitor any future surface subsidence. The OCD will be notified at least
72 hours prior to all testing so that an OCD representative may witness the
testing.”

BW-006, Discharge Permit Approval Conditions, Paragraph 7 (1996).

Compliance Order
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30.

OCD records show no evidence that [&W installed subsidence survey

points as required by the 1996 renewal.

3L

The next renewal of BW-006, issued July 16, 2001, contained the

following requirements for subsidence monitoring:
greq g

“I&W, Inc. shall submit for OCD approval a method to detect long-term
subsidence. Please submit the plan by August 15, 2001.”

BW-006, Discharge Permit Approval Conditions, Paragraph 25 (2001).

32.

By letter dated August 17, 2001, the OCD extended the deadline for

submittal of the plan until January 31, 2002.

37
23,

OCD records show that [&W did not submit a plan for subsidence

detection by the January 31, 2002 deadline.

34.

By letter dated December 11, 2007, I&W indicated to the OCD that it

intended to set monitoring points in the ground in the next few weeks.

35.

The next renewal of BW-006, issued January 24, 2008, is the current

Discharge Plan. It contains the following requirements for subsidence monitoring:

“Subsidence Monitoring System: [&W, Inc. shall submit for long-term
subsidence, a report displaying all subsidence monitoring stations and
monitoring completed to date to address the requirements of the prior
discharge plan by June 30, 2008. The report shall summarize and include
subsidence tables and graphs to 0.01 ft. A map shall depict the facility and
monitoring points to scale with verification of certified surveyor geodetic
datums or elevations are properly recorded. The report shall propose a
schedule  for long-term  surveying to ensure public safety
subsidence/collapse issues are addressed due (o the shallow nature of the
brine cavity. The report shall also include: a health and safety plan for
alerting the proper authorities, ensuring prompt evacuation of the
community, and protection health and safety of the general public.”

BW-006, Discharge Permit Approval Conditions, Paragraph 20(B) (2008).
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36. On July 2. 2008, after the due date set by the 2008 renewal, OCD
personnel e-mailed I&W regarding the subsidence monitoring requirement.

37. The “Brine Well Information Request Form™ the OCD sent to I&W on
August I, 2008 requested information on subsidence monitoring and asked if the operator
had submitted all reports to the OCD. 1&W did not respond to the OCD’s request for
information.

38. On November 4, 2008 OCD personnel e-mailed 1&W requiring it to
submit a contingency plan, and describing the issues to be included in the plan.
According to a subsequent e-mail from the OCD to I&W dated November 17, 2008, it
appears that I&W provided some information to the OCD, but the OCD informed [&W
that it was insufficient.

39. By letter dated April 9, 2009 the OCD notified counsel for [&W regarding
the OCD’s concerns about the lack of subsidence monitoring. The letter included the
following demand:

“Cooperate with monitoring. The OCD has been working with I&W to

establish a monitoring program for the site, but has not seen proof that the

monitoring is in place, and has not received monitoring data. As we have
discussed, the OCD’s experience is that weekly or daily monitoring will

not provide adequate warning of a collapse. The OCD is working to

determine if a real-time monitoring system can be designed that will

provide sufficient warning to prevent loss of life or property, and will

require [&W’s cooperation in that monitoring program.”

40. A demand letter from OCD to counsel for I&W on April 23, 2009
included a demand that I&W “[p]rovide the monitoring data it has previously promised

the OCD.” In addition, the letter put [&W on notice that the OCD considered [&W to be

in violation of its permit conditions regarding monitoring:
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“Parugraph 20(B) requires [&W 1o submit a plan for long-term
subsidence, including a schedule for long-term surveying to ensure public
safety subsidence/collapse 1ssue, a health and safety plan for alerting the
proper authorities, ensuring prompt evacuation of the community, and
protection of the health and safety of the general public. 1&W has not
provided the plans required by Paragraph 20(B).

....Paragraph 21(F) also allows the OCD to require installation of
subsidence monitoring in order to demonstrate the integrity of the system.
The OCD previously required [&W to provide weekly subsidence
monitoring; as discussed in my letter of April 9, 2009, 1&W hus not
provided the monitoring data, nor does it appear to have fully

implemented subsidence monitoring in the past. Given the probability of a
collapse, the OCD is now requiring real-time subsidence monitoring and
an early-warning system....”

41. On April 27, 2009, the OCD received an e-mail from 1&W containing
limited subsidence data, describing a total of 22 monitoring events starting on May 9,
2008 and ending April 13, 2009. The data show no elevation changes to an accuracy of
0.001 feet at the Eugenie #1, the Eugenie #2, or at three established benchmarks.

42, The April 27, 2009 e-mail did not provide the additional information
required by the terms of BW-006, such as the proposed schedule for long-term surveying
or the health and safety plan.

43. The subsidence survey conducted by OCD’s own contractor between May
6 and September 18, 2009 contradicts the subsidence data provided by [&W. The
subsidence survey indicates rates of subsidence and heaving at the surface approaching
one inch per year. Review of available information by OCD’s contractor indicates
ground movements not inconsistent with a possible czuaeropbic fatlure of the cavern roof
at some as yet undetermined time in the foreseeable future.

44, A July 2, 2009 delmmdl]euer from the OCD to the attorney for I&W,

seeking reimbursement of the costs incurred by the OCD, offered [&W the option of
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assuming control of and responsibility for the subsidence monitoring system and the eariy
warning system.

45.  The November 20, 2009 demand letter from the OCD 10 1&W specifically
referenced the 2008 renewal condition requiring I&W to provide a subsidence report
inctuding a schedule for long-term surveying and a health and safety plan. The leter
required that information to be submitted as part of a closure plan. As authority for
requiring a closure plan including this information, the letter cited BW-006, Discharge
Permit Approval Conditions, Paragraph 23, which provides that I&W must submit a
closure plan upon the OCD’s request, and the following regulations under the Water
Quality Act: 20.6.2.3107.A(10) and (1'1) NMAC (contingency plans and closure plans
for discharge permits); 20.6.2.35005 NMAC (closure requirements for brine wells);
20.6.2.5209 NMAC (plugging and abandonment of brine wells); and 20.6.2.5210(B)(17)
NMAC (measures necessary to prevent contamination after cessation of operations,
including proper closing and post-operational monitoring).

46." In addition, the November 20, 2009 demand letter required I&W to post a
financial assurance in the amount of $1,000,000.00 in the form of a surety bond to
provide funding for the continued operation of the subsidence monitoring system and
early warning system in the event I&W fails to maintain those systems. BW-006
specifically provides that the OCD may require 1&W to provide additional financial
assurance. See BW-006, Discharge Permit Approval Conditions, Paragraph 23.

47. To date, I&W has not submitted additional subsidence data, has not taken
any action to assume responsibility for subsidence monitoring or the early warning

system, has not submitted a contingency/health and safety plan, has not posted the
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required financial assurance, and has not reimbursed the OCD for its expenditures to
provide the cavern delineation, subsidence monitoring and early warning system tha
[&W failed to provide.

Claim 2: Failure to Provide a Capacity/Cavity Conficuration and Subsidence
Surveyv

48. In its August 10, 1995 letter notifying the OCD that it had acquired the
Facility and was assuming the obligations under BW-006, I&W stated that it would

“[pJerform a sonar log before the expiration of the active discharge plan on June 19,

1996.”

49. [&W failed to perform the sonar survey by its self-assumed June 19, 1996
deadline.

50. The 1996 permit renewal contained the following requirement:

“Capacity and Cavity Configuration: The capacity and configuration f the
salt cavern will be determined by December 31, 1996 by sonar survey or
an alternate method approved by the OCD. The OCD will be notified at
least 72 hours prior to all testing so that an OCD representative may
witness the testing.”

BW-006, Discharge Permit Approval Conditions, Paragraph 6 (1996).

51 During 1995 and 1996 the OCD repeatedly tried to schedule integrity
testing and a cavern survey without success. On October 11, 1996, the OCD ordered
[&W to cease brine production because of its failure to schedule mechanical integrity
tests and a sonar survey.

52. Eight days later, on October 18, 1996, 1&W completed a sonar survey of
the Eugenie #1, the brine extraction well. The cavern roof appeared to be 135 feet across,

but only the uppermost 45 feet of the solution cavern was logged, with a calculated
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capacity of less than 31,000 barrels. The logging tool could not be lowered to greater
depth due to interbedding. [&W did not perform u sonar test of the Eugenie #2.

35. Although production records are incomplete, historic brine production by
October 1996 may have reached 4.5 million barrels. Assuming a [5% salt content by
volume n brine, the solution cavern would have been 673,000 barrels. Therefore the
arca of the salt cavern logged by the sonar survey would represent only a small fraction
of the cavern.

' 54, The 2001 permit renewal referenced receipt of the 1996 survey log. BW-
006, Discharge Permit Approval Conditions, Paragraph 25 (2001).

55. On August 30, 2007 a firm under contract to I&W conducted sonar
logging on the Eugenie #1. The depth interval that was imaged by that log spanned from
434.7 feet to 473.8 feet below surface and indicated a cavern volume of 47,823 barrels
between depths of 444 and 473 feet which at its ma.ximum was approximately 170 feet
across.

56. Estimated historic brine production by the time of the 2007 sonar logging
was 1in excess of 5 million barrels, which should have left a cavern with a volume of more
than 800,000 barrels. Therefore, the sonar logging in 2007 probably imaged only 6% of
the cavern. This is most likely due to an inability to lower the sonar tool any deeper.
Total depth on the Eugenie #1 when it was drilled was 663 feet, and records indicate
tubing depths during production of at least 587 feet. It appears that only 49 vertical feet
were Jogged, leaving anywhere from 114 to 190 vertical feet of cavern unlogged.

37. The 2008 permit renewal contained the following requirement:
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“Capacity/Cavity Configuration and Subsidence Survev: The operator
shall provide information on the size and extent of the solution cavern and
geologic/engineering data demonstrating that continued brine extraction
will not cause surface subsidence, collapse or damage to property, or
become a threat 1o public health and the environment. This information
shall be supplied in each annual report. OCD may require the operator to
perform additional well surveys, test, and install subsidence monitoring in
order to demonstrate the integrity of the system. [f the operator cannot
demonstrate the integrity of the system to the satisfaction of the Division
then the operator may be required to shut-down, close the site and
properly plug and abandoned (sic) the well.”

BW-006, Discharge Permit Approval Conditions, Paragraph 2 1(F)(2008).

38. A separate provision in the 2008 permit renewal provides that the annual
report 1s due on January 31 of each year. BW-006, Discharge Permit Approval
Conditions, Paragraph 21(L)(2008).

39. [&W did not file an annual report for 2008, which would have been due
January 31, 2009.

60. The “Brine Well Information Request Form™ the OCD sent to I&W on
August 1, 2008 requested information on sonar logs, cavern configuration (dimensions
and volume) and the method or methods used to estimate the cavern size, and asked if the
operator had submitted all reports to the OCD. 1&W did not respond to the OCD™’s
request for information.

61. In an April 23, 2009 Jetter to I&W’s counsel, the OCD put 1&W on notice
that it considered I&W 1o be in violation of ils‘permit terms:

“I&W is in violation of Paragraph 2 1(F) because it cannot demonstrate the

integrity of the brine well system. The OCD has outlined its concerns in

several telephone conversations with you, at a meeting in your offices on

April 6, 2009, in a letter faxed and mailed to you on April 9, 2009, and at

a meeting in Carlsbad on April 9, 2009 hosted by New Mexico Homeland

Security and Emergency Management. To summarize, based on the age
of I&W’s operations, the amount of brine produced, the well
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configuration, and the limited sonar data currently available, the OCD

concludes that the cavern under the wells is large with a broad roof, and 1s

relatively close to the surface. 1&W's operation shares these features with

the two brine wells that suffered catastrophic collapses last year: Jim's

Water Service (BW-3) and Loco Hills Water Disposal (BW-12). 1&W’s

operation has additional factors that make it vulnerable to collapse: fresh

water infiltrating the ground from the uniined rrigation ditch that runs

adjacent to the facility may be dissolving the salt zone from the top, and

vibrations from the truck yard currently being operated over the cavern

could trigger a collapse.”

62, The April 23, 2009 letter went on to state, “I&W cannot demonstrate that
its brine well system has integrity both because of the circumstances summarized above
and because it 1s in violation of other provisions of its permit,” specifically citing the
requirement in Paragraph 2 I(F) that [&W provide information in each annual report on
the size and extent of the solution cavern and geologic/engineering data demonstrating
that continued brine extraction will not be a hazard, and requiring, and the requirements
in Paragraph 21(F) and Paragraph 20(B) for subsidence monitoring.

63. Because of [&W’s failure to provide information on the configuration of
the cavern, and 1ts fallure to demonstrate that the system had integrity, the OCD hired
contractors to delineate the cavern. The OCD’s demand letter of July 20, 2009, seeking
reimbursement for those costs, offered I&W the opportunity to take over the evaluation
and remediation efforts.

64. The OCD’s November 20, 2009 demand letter to [&W reiterated that
“I&W failed to comply with the terms of its permit that required it to provide information
necessary to determine the size and extent of the cavern and the integrity of the system,”

and that the OCD had to take the actions I&W failed o take. As discussed above, the

letter further required that I&W (o submit a closure plan for the facility.
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63. Delineation of the cavern is necessary to develop an appropriate closure
plan. By the express terms of BW-006 the OCD may require submittal of a closure plan.
See BW-006, Discharge Permit Approval Conditions, Paragraph 23. Proper monitoring
and closure are required under Water Quality Control Commission rules. See
20.26.2.3107.A(10) and (1 1) NMAC (contingency plans and closure plans for discharge
permits); 20.6.2.5005 NMAC (closure requirements for brine wells); 20.6.2.5209 NMAC
(plugging and abandonment of brine wells); and 20.6.2.5210(B)(17) NMAC (measures
necessary (o prevent contamination after cessation of operations, including proper closing
and post-operational monitoring).

Claim 3: Failure to Provide Ground Water Monitoring

66. The 2001 renewal of BW-006 was the first renewal after the discovery of
brine leakage at the surface of the Eugenie #1. The 2001 renewal contained the following
provision:

Groundwater Monitoring Program: OCD requires 1&W Inc. to maintain a
groundwaler monitoring program to provide detection for any excursion of
formation fluids outside of the extraction area. The following will be
initially required:

Al Collect annual water samples from the two on-site monitor wells.
These wells shall be purged, sampled and analyzed for General chemistry,
total dissolved solids, pH (EPA method CFR 40 136.3) and New Mexico
Water Quality Control Commission (WQCC) metals, all using EPA
approved methods and quality assurance/quality control (QA/QC)
procedures.  Submit the analytical results in the annual report. All
sampling shall be witnessed by OCD....

BW-006, Discharge Permit Approval Conditions, Paragraph 8 (2001).
67. The 2008 renewal of BW-006 contains the same requirements al

Paragraph 20.A.
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63. The “Brine Well Information Request Form™ the OCD sent to 1&W on
August 1, 2008 requested information on ground water monitoring, and asked if the
operator had submitted all reports 1o the OCD. 1&W did not respond to the OCD’s
request for information.
69. To date, [&W has provided ground water analvsis information on only

three occasions: April 2000, September 2001 and December 2002.

Claim 4: Tailure to Provide Injection/Production Volumes.

70. Injection and production volumes can be used to calculate the amount of
salt dissolved, and the size of the resulting salt cavern.

71. BW-006 requires the operator to report injection and production volumes.
See BW-006, Discharge Permit Approvél Conditions, Paragraph 6 (2001) and BW-006,
Discharge Permit Approval Conditions, Paragraph 21.G (2008).

72. The “Brine Well Information Request Form™ the OCD sent to [&W on
August 1, 2008 required the operator to provide information on injection and production,
including the total volume of fresh water injected into the brine well to date, the total
volume of brine water produced to date, and how the operator determined those volumes.
The form also asked the operator if it had submitted all reports to the OCD. [&W did not
respond to that request.

73. I&W’s most recent report of injection and production volumes is for the

first quarter of 2007. I&W did not shut in the Eugenie #1 well until July 22, 2008.

Claim 3: Failure to Provide Analvsis of Brine and I'resh Water
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74. In its August 10, 1993 letter notifying the OCD that it had acquired the
Facility and was assuming the obligu[ioils under BW-006, I&W stated that .il would
“submit annual fresh and brine water analysis.”.

75.  The permit renewals for BW-0006 in 2001 and 2008 require the operator to
provide an analysis of the injection fluid and brine with each annual report. The analysis
is for General Chemistry (Method 40 CFR 136.3) using EPA methods. See BW-006,
Discharge Permit Approval Conditions, Paragraph 7 (2001) and BW-006, Discharge
Permit Approval Conditions, Paragraph 21.H (2008).

76.  OCD files contain information on analysis of brine water from the [&W
Facility on the following occasions after 1&W’s August 10, 1995 acquisition of the
Facility: 10/6/95, 1/24/01, 12/4/01, and 1/25/06. OCD files contain information on
analysis of fresh water injected at the 1&W Facility on the following occasions after
[&W’s August 10, 1995 acquisition of the Facility: 10/9/95, 1/24/01 and 12/4/01.

77.  The “Brine Well Information Request Form” the OCD sent to 1&W on
August 1, 2008 asked if the operator had submitted all reports to the OCD. 1&W did not

respond to the OCD’s request for information.

II. APPLICABLE STATUTES AND RULES

I The Environmental Protection Agency granted primacy to the WQCC, the
Environmental Improvement Division and the OCD over the underground injection
control program for Class Il wells in the State of New Mexico. 40 CFR 147.1601. In
the grant of primacy, the Environmental Protection Agency cited and incorporated by

reference New Mexico’s Water Quality Act.
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2. The Environmental Protection Agency classifies brine wells as Class 11
underground mjection control wells, 40 CFR 144.6(¢)(3).

3. The WQCC enacted regulations specifically governing brine wells as
Class I wells. See 20.6.2.5002 NMAC.

4. The WQCC delegated authority over Class 111 brine wells to the OCD.
The OCD is the administrative arm of the OCC, a constituent agency of the WQCC under
NMSA 1978, Section 74-6-2(1)(4).

5. Operation of a Class Il well must be pursuant to a discharge permit. See
20.6.2.5101.B NMAC.

6. The WQA provides that the WQCC may require persons to obtain
discharge permits from a constituent agency. NMSA 1978, Section 74-6-3.

7. When a constituent agency determines that a person violated or is
violating a condition of a permit issued pursuant to that WQA, the constituent agency
may 1ssue a compliance order requiring compliance immediately or within a specific time
period or issue a compliance order assessing a civil penalty or both. NMSA 1978,
Section 74-6-10(A)(1).

\ 8. Under the express terms of Respondent’s discharge permit, and under
WQA rules, the OCD may require Respondent to file a facility closure plan. BW-006,
Discharge Permit Approval Conditions, Paragraph 23 (2008). 20.6.2.3107.A(10) and
(11) NMAC (contingency plans and closure plans for discharge permits); 20.6.2.5005
NMAC (closure requirements for brine wells); 20.6.2.5209 NMAC (plugging and

abandonment of brine wells); and 20.6.2.5210(B)(17) NMAC (measures necessary to
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prevent contamination after cessation of operations, including proper closing and post-
operational monitoring).

9. Under the express terms of Respondent’s discharge permit, and under
WQA rules, the OCD may require Respondent to post financial assurances. BW-006,
Discharge Permit Approval Conditions, Paragraph 23 (2008). 20.6.2.5210(B)(17)
NMAC and 20.6.2.3107.A(10) NMAC.

10. If a person fails to take corrective actions within the time specified in a
compliance order, the constituent agency may assess a civil penalty of not more than
twenty-five thousand dollars for each day of continued noncompliance with the
compliance order. NMSA 1978, Section 74-6-10(F)(1).

11 For purposes of the WQA, “person” 1s defined to include corporations.

NMSA 1978, Section 74-6-2(1),

III. CONCLUSIONS OF LAW

l. 1&W is a “person” as defined in NMSA 1978, Section 74-6-2(1).

2. [&W’s operation of the Facility is subject to the provisions of the WQA,
the rules adopted pursuant to the WQA, and the conditions of BW-006.

3. [&W is in violation of discharge permit BW-006 because it has failed to
provide:

e A report displaying all subsidence monitoring stations and monitoring completed,
summarizing all subsidence tables and graphs to 0.01 feet, a map depicting the
facility and monitoring points to scale with verification of certified surveyor
geodetic datums or elevations;

o A proposed schedule for long-term surveying to ensure public safety
subsidence/collapse issues; and
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¢ A health and safety plan for alerting the proper authorities, ensuring prompi
evacuation of the community, and protection health and safety of the general
public.
4. 1&W is in violation of discharge permit BW-0006 because it has failed to

provide:

o Information on the size and extent of the solution cavern and
geologic/engineering data demonstrating that continued brine extraction will not
cause surface subsidence, collapse or damage (o property, or become a threat to

public health and the environment; and
e Subsidence monitoring.

3. I&W 15 in violation of discharge permit BW-006 because it has failed to
provide the ground water monitoring program as required, including the submittal of
annual analytical results.

6. 1&W is in violation of discharge permit BW-006 because it has failed to
provide injection/production volumes.

7. 1&W 1s in violation of discharge permit BW-006 because it has failed to
provide analyses of brine and fresh water.

8. OCD has authority under the WQA rules as the conditions of BW-006
agreed to by 1&W to require 1&W to close the site and to impose additional requirements
on I&W to prevent a collapse or damages to property or public health.

9. The OCD may 1ssue a compliance order requiring corrective actions under

NMSA 1978, Section 74-6-10(A)(1).

IV. COMPLIANCE ORDER

Based upon the foregoing findings and conclusions, I&W is hereby ordered to

take the following corrective actions by April 22, 2010:
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Submit the following information to the OCD as required by BW-006:

a subsidence monitoring system report, as required by Paragraph 20.B of
discharge permit BW-006 (2008);

a health and safety plan, as required by Paragraph 20.B of discharge permit
BW-006 (2008);

Capacity/cavern configuration information, as required by Paragraph 21.F of
discharge permit BW-006 (2008);

Ground water monitoring analytical reports, as required by Paragraph 20.A of
discharge permit BW-006 (2008);

Injection/production volume reports as required by Paragraph 21.6 of
discharge permit BW-006 (2008); and

Analyses of brine and fresh water, as required by Paragraph 21.H of discharge
permit BW-006 (2008).

Reimburse the OCD for the $563,420.00 in costs incurred to establish and

monitor the survey system and early warning system.

surety

Post a financial assurance in the amount of $1,000,000 in the form of a

bond to provide funding for the continued operation of ‘the subsidence

monitoring system and early warning system.

4,

Section

Submit a Facility closure plan to prevent exceeding the standards of

20.6.2.3103 NMAC or the presence of a toxic pollutant in ground water in the

event of a cavern collapse. The Facility closure plan shall include, at a minimum:

A report on closure, plugging and abandonment measures already taken for
the Eugenie #1 and the Eugenie #2;

A plan for assuming financial responsibility for the monitoring system put in
place by the OCD and continued monitoring by an independent third party
acceptable to the OCD;

A plan for assuming financial responsibility for the early warning system put
in place by the OCD and continued operation of the early warning system by
an independent third party acceptable to the OCD;

Run-on/run-off controls to prevent water ponding over the area of the brine
well cavern; .

A maintenance plan for the run-on/run-off controls;

A maintenance plan, including security of all monitoring benchmarks, survey
points and utilities that support the early warning system;
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An annual post-closure report.

e A proposal for closing the facility providing for either the safe backfilling of
the salt cavern in place, or for the acquisition of surrounding properties which
may be adversely affected along with fong-term site security and monitoring;

e Additional financial assurance to support the proposal for closing the facility;
and

e A contingency plan to remediate ground water that will be impacted by «

collapse of the cavern.

V. CIVIL PENALTY

[ NMSA 1978, Section 74-6-10(C) authorizes assessment of a civil penalty
of up to $13.000 per day for each violation of NMSA 1978, Section 74-6-3, any
regulation adopted pursuant to that section, or any permit issued pursuant to that section.
Section 74-6-10(C) also authorizes assessment of a civil penalty of up to $10,000 per day
for each violation of a provision of the WQA other than the provisions in Section 74-6-5
or of a regulation or water quality Sténd&rd adopted pursuant to the WQA.

2. The OCD hereby assesses a penalty of $2,637,000.00 against I&W for
[&W’s failure to comply wi‘th the terms of BW-006 requiring submittal of a subsidence
monitoring system report, a health and safety plan, capacity/cavern configuration
information, ground water monitoring analytical reports, injection/production volume
reports, and brine and fresh water analyses. In calculating the penalty amount, the OCD
considered: the number of violations; the serious nature of the violations; the potential
risk to public health, welfare, environment and property posed by the violations; the
fength of time T&W has been out of compliance; the willfulness of the violations; and the

economic benefit to [&W of the non-compliance.

VI. RIGHT TO ANSWER AND REQUEST A HEARING
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I Pursuant to NMSA 1978, Section 74-6-10(G), Respondent has the right to.
request & hearing o contest the Order.

2. An Order hearing shall be initiated by the filing of a Request for Order
Hearing within thirty days after the Compliance Order is served. The Respondent shall
file the original of the Request for Order Hearing with the Water Quality Control
Commission, and serve a copy on the OCD. See 20.1.3.400.A(1) NMAC.

3. The Request for Order Hearing shall also serve as an Answer (o the
Compliance Order and shall:

(a) clearly and directly admit or deny each of the factual assertions contained
in the Compliance Order; but where the Respondent has no knowledge of a particular
factual assertion and so states, the assertion may be denied on that basis. Any allegation
of the Compliance Order not specifically denied shall be deemed admitted;

(b) indicate any affirmative defernses upon which the Respondént intends to
rely. Afﬁrmative defense not asserted in the Request for Order Hearing, except a defense
asserting lack of subject matter jurisdiction, shall be deemed waived;

(c) be signed under oath or affirmation that the information contained therein
is, to the best of the signer’s knowledge, believed to be true and correct; and

(d) attach a copy of the compliance order.

See 20.1.3.400.A(2) NMAC.

VII. FINALITY OIF ORDER

f. This Order shall become final unless the Respondent files a Request for

Order Hearing with the Water Quality Control Commission within 30 days of receipt of
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this Order. Fatlure to file u Request for Order Hearing constitutes an admission of all
facts alleged in the Order and a waiver of the right to a hearing under NMSA 1978,
Section 74-6-10(G) concerning this Order. Unless the Respondent files a Request for

Order Hearing the Order shall become final.

VI SETTLEMENT CONFERENCE

I Respondent may confer with the OCD concerning settlement, regardless
of whether Respondent files a Request for Order Hearing. The Water Quality Control
Commission encourages settlement consistent with the provisions and objectives of the
WQA and applicable rules.  Settlement discussions do not extend the thirty (30) day
deadline for filing the Respondent’s Request for Order Hearing, or alter the deadlines for
compliance with this Order. See 20.1.3.700.B NMAC. Settlement discussions may be
pursued as an alternative to and simultaneously with the hearing proceedings. The
Respondent may appear at the settlement conference itself and/or be represented by legal
counsel.

2. Any settlement reached by the parties shall be finalized by a written,
stipulated final order, which must resolve all issues raised in the Order, shall be final and
binding on all parties to the Order, and shall not be appealable. [If reached more than
thirty days following the issuance of this Cémpliance Order, the Water Quality Control
Commission must approve a stipulated final order.

3. To explore the possibility of settlement in this matter, contact Glenn von
Gonten, Environmental Bureau, New Mexico Oil Conservation Division, 1220 S. St

Francis Drive, Santa Fe, NM 87503, (303) 476-3488.

Compliance Order
I & W, Inc.
BW-006
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4. Compliance with the requirements of this Order does not relieve

Respondent of the obligation to comply with all other applicable laws and rules.

IX. TERMINATION

This Order shall terminate when Respondent certifies that all requirements of this
Order have been met and the OCD has approved such certification, or when the parties
have entered into a stipulated final order, which has been, if applicable, approved by the

Water Quality Control Commission.

Mark Fesmire, P.E. ’
Director, Oil Conservation Division

Compliance Order
I & W, Inc.
BW-006
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e

Sincerely, S e
' ,.'// 7/'/ /{ ) -

/'/

Bill Richardson

Governor
Jon Goldstein Mark Fesmire
Cabinet Secretary Division Director
Qil Conservation Division
Jim Noel

Deputy Cabinet Secretary

January 21, 2010

Mr. Eugene Irby, Owner

|&W. Inc.

P.O. Box 1685

Carlsbad, NM 88220

Certified Mail No.: 7001 1940 0004 7923 5396
Mr. Eugene Irby, Owner

I&W, Inc.

P.O. Box 98

Loco Hills, NM 88255

Certified Mail No.: 7001 1940 0004 7923 5389

Re: 1&W Inc. brine production and water hauling operations in Carlsbad, New Mexico
Discharge Permit BW-006

Dear Mr. Irby:

Enclosed is a compliance order issued to I&W Inc. pursuant to the Water Quality Act.

- e
E L

Mark Fesmire, PE
Director, Oil Conservation Division
Affidavit in Support of
Motion to Dismiss

Exhibit D
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Macquesten, Gail, EMNRD

From: Macquesten, Gail, EMNRD

Sent: Tuesday, March 02, 2010 11:40 AM
To: Medina, Joyce, NMENV

Subject: Request for order hearing - 1&W, Inc.
Hi Joyce —

Can you tell me if 1I&W, Inc. has filed a request for order hearing and answer to compliance order with the WQCC?

The OCD issued a compliance order to I&W, inc. on fanuary 21, 2010 regarding violations of their brine well permit (BW-
006). We sent it by fax and mail on that day. The order stated that it would become final unless I&W filed a request for
order hearing with the WQCC within 30 days of receipt, and cited the applicabte rule.

We received a request for order hearing and answer to compliance order from I&W, Inc. on February 19, 2010. But it
doesn’t indicate whether they filed anything with the wQCC.

Thanks for any info you can give me, Joyce. Hope everything is going well for you.

Gail
467-3451

Affidavit in Support of
Motion to Dismniss

Exhibit I
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Bill Richardson

Governor

Jon Goldstein Mark Fesmire
Cabinet Secretary Division Director
Qil Conservation Division

Jim Noel
Deputy Cabinet Secretary

March 3, 2010

Joyce Medina, Administrator
Water Quality Control Commission
NM Environment Department
Runnels Building Rm. N2150
1190 St. Francis Drive

Santa Fe, NM 87505

Re: 1&W, Inc.'s Request for Order Hearing and Answer to Compliance Order

Dear Ms. Medina,

As we discussed by e-mail yesterday, on January 21, 2010 the Oil Conservation
Division (OCD) issued a Compliance Order to I&W, Inc. related to violations of its
discharge permit BW-006. On February 19, 2010 the OCD received from 1&W, Inc. a
copy of a Request for Order Hearing and Answer to Compliance Order. The pleading
does not indicate whether it was served on the Water Quality Control Commission
(WQCC), as required by 20.1.3.400 NMAC, and as specified in the Compliance Order
itself. You indicated that the WQCC has not received a copy of the pleading from I&W,
Inc.

Attached to this letter is a copy of I&W, Inc.’s Request for Order Hearing and Answer to
Compliance Order. | have also attached a copy of the Compliance Order, which
according to WQCC rules the Respondent is to provide with its Request.

Please let me know if a hearing is scheduled.

Sincerely,

7 :
Gail MacQuesten, Affidavit in Support of
OCD Attorney Motion to Dismiss
Cc, w/o attachments: Thomas M. Hnasko and Gary W. Larson,

Attorneys for I&W, Inc.

Qil Conservation Division * 1220 South St. Francis Drive
* Santa Fe, New Mexico 87505
* Phone: (505) 476-3440 * Fax (505) 476-3462" http://www.emnrd.state.nm.us




Macquesten, Gail, EMNRD

From: Macquesten, Gail, EMNRD [mailto:gail.macquesten@state.nm.us]

From: Tom Hnasko [thnasko @ hinkielawfirm.com)]

Sent: Friday, March 26, 2010 11:29 AM

To: Macquesten, Gail, EMNRD; Gary Larson -

Subiject: RE: I&W, Inc. Request for Order Hearing WQCC 10-03(A)
We oppose

CONFIDENTIALITY NOTICE

This message (including attachments) is subject to attorney-client privilege or is otherwise a confidential
communication from the law firm of Hinkle, Hensley, Shanor & Martin, LLP, that is covered by the Electronic
Communications Privacy Act, 18 U.S.C. Sections 2510-2521, and is intended solely for the use of the addressee. It is not
intended for transmission to, or receipt by, any unauthorized person. If you are not the intended recipient or received
these documents by mistake, please do not read it and immediately notify us by collect telephone cali to (505) 982-4554
for instructions on its destruction or return. If you are not the intended recipient, you are hereby notified that any
disclosure, copying, distribution, action or reliance upon the contents of the documents is strictly prohibited.

Thomas M. Hnasko

Hinkle, Hensley, Shanor & Martin, LLP
P.O. Box 2068

Santa Fe, New Mexico 87504
505.982.4554 - office

505.982.8623 - fax

505.660.3397 - cellular

Sent: Friday, March 26, 2010 10:29 AM
To: Gary Larson; Tom Hnasko
Subject: 1&W, Inc. Request for Order Hearing WQCC 10-03(A)

Mr. Larson and Mr. Hnasko-

The Oil Conservation Division will be filing a motion to dismiss I&W Inc.’s Request for Order Hearing, because 1&W did
not meet the statutory deadline for filing set out in NMSA 1978, Section 74-6-10(G), and failed to meet the filing
requirements set out by Water Quality Control Commission rule 20.1.3.400 NMAC.

The Water Quality Control Commission rules require written motions to state whether the motion is opposed or
unopposed. We intend to file the motion on Monday. Please let me know 1&W'’s position.

I&W’s Request for Order Hearing states that it requests a settiement conference. The Compliance Order issued by the
0OCD set out the process for settlement conferences, and asked I&W to contact Glenn von Gonten of the OCD’s
Environmental Bureau if it wanted to explore settlement options. Mr. von Gonten has not been contacted. The OCD
remains willing to discuss settlement. If you wish to set up a conference, please contact Mr. von Gonten at (505) 476-
3488 or you may contact me at {505) 476-3451.

Thank you.

Gail MacQuesten

OCD Attorney Affidavit in Support of

Motion to Dismiss

1 Exhibit H
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Confidentiality Notice: This e-mail, including all attachments is for the sole use of the intended recipient(s) and
may contain confidential and privileged information. Any unauthorized review, use, disclosure or distribution is
prohibited unless specifically provided under the New Mexico Inspection of Public Records Act. If you are not
the intended recipient, please contact the sender and destroy all copies of this message. -- This email has been
scanned by the Sybari - Antigen Email System.



STATE OF NEW MEXICO
WATER QUALITY CONTROL COMMISSION
1190 St. Francis Drive
P.O. Box 26110
Santa Fe, New Mexico 87502

CONSTITUENT AGENCIES: (505) 827-2425

Environment Department

State Engincer & Interstate Stream Commission
Game and Fish Department

Qil Conservation Division

Department of Agricuiture

. Department of Health

State Parks Division

Soil and Water Conservation Commission
Bureau of Mines and Mineral Resources
Members-at-Large

DRAFT
AGENDA
NM WATER QUALITY CONTROL COMMISSION MEETING
April 13-16, 2010
9:00 a.m.
New Mexico State Capitol Building Room 307
490 Old Santa Fe Trail
Santa Fe, NM 87501

1. Roll Call

2. Approve the Agenda

3. Approve minutes of March 9, 2010 meeting.

4, Request for hearing in re: WQCC 10-02 (R) Amendments to 20.1.3 NMAC.

Jennifer Hower, NMED/OGC. Time estimate: 15 minutes

5. Request for Order Hearing and Answer to Compliance Order in re: WQCC 10-
03 (A) 1&W, Inc. Thomas M. Hnasko, Esq. and Gary W. Larson, Esq., Hinkle
Law Firm, appearing for I&W. Time estimate: 15 minutes

a. Motion to Dismiss Request for Order Hearing in WQCC 10-03 (A), Gail
MacQuesten, NMEMNRD/OGC. Time estimate: 15 minutes

6. Request for Order Hearing and Answer to Compliance Order inre: WQCC 10-
04 (A) Harold Daniels. Michael Gregory, Esq., for Mr. Daniels; Adolfo Mendez,
Asst. General Counsel, NMED/OGC. Time estimate: 15 minutes

7 Approval of final draft TMDL Middle Rio Grande Watershed, San Marcial to
Angostura. Heidi Henderson, NMED/SWQB. Time estimate: 20 minutes

8. Final review and approval of the State of New Mexico 2010-2012 Integrated Clean
Water Act §303 (d)/§305 (b) Report and List of Assessed Surface Waters. Lynette
Guevara, NMED/SWQB. Time estimate; 1.5 hours



10.

11

12.

Hearing in re: WQCC 09-13 (R) Proposed Amendments to 20.6.2 NMAC,
Dairy Rules. Adolfo Mendez, Asst. General Counsel and Chuck Noble, Asst.
General Counsel, NMED/OGC; Dalva Moellenberg, Esq. and T. J. Trujillo, Esq.,
Gallagher & Kennedy, appearing for DIGCE; Bruce Frederick, Esq., NMELC,
appearing for Amigos Bravos, Caballo Concerned Citizens, Food and Water
Watch and the Sierra Club, Rio Grande Chapter. Time estimate: multiple days

Other business

Next meeting: May 11, 2010, 9:00 a.m., State Capitol Room 317, 490 Old
Santa Fe Trail, Santa Fe, NM.

Adjournment
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In the Matter of I & W’s Request for Order : T e /“\")
Hearing and Answer to Compliance Order WQCC 10-03 (A) e
NMEMNRD/OCD

CORRECTED NOTICE OF DOCKETING

The above-captioned case is hereby docketed pursuant to the New Mexico Water
Quality Control Act, NMSA 1978, §§74-6-1 through 74-6-17, and the Adjudicatory
Procedures for the Water Quality Control Commission §20.1.3.200 NMAC. The
Administrator received the Request for Order Hearing and Answer to Compliance Order on

March 10, 2010.
@/}hm/ O)XW

@q&ce(/Medina, Administrator
Water Quality Control Commission
P. O. Box 5469

Santa Fe, New Mexico 87502

(505) 827-2425 (P)

(505) 827-0310 (F)

CERTIFICATE OF SERVICE

I hereby certify that a copy of (‘ e foregoing Corrected Notice of Docketing was sent
by first class mail to Gail MacQuesten, Asst. General Counsel, NM Energy, Minerals and
Natural Resources Department, 1220 St. Francis Drive, Chino Building, Oil Conservation
Division, Santa Fe, New Mexico 87505; Zachary Shandler, Asst. Atty. General, P. O. Box
1508, Santa Fe, New Mexico §7504; and toThomas M. Hnasko, Esq. and Gary W. Larson,

Esq., Hinkle Law Firm, P. O. Box 2068, Santa Fe, NM 87504-2068, this 24" day of March,
2010.

JJ/ch/e/ Medina, Administrator
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New Mexico I nerey

Bill Richardson

Governor

Mark Fesmire
Division Director
Oil Conservation Division

Jon Goldstein
Cabinet Secretary

Jim Noel
Deputy Cabinet Secretary

March 3, 2010

Joyce Medina, Administrator
Water Quality Control Commission
NM Environment Department
Runnels Building Rm. N2150
1190 St. Francis Drive

Santa Fe, NM 87505

Re: 1&W, Inc.’s Request for Order Hearing and Answer to Compliance Order

Dear Ms. Medina,

As we discussed by e-mail yesterday, on January 21, 2010 the Oil Conservation
Division (OCD) issued a Compliance Order to I&W, Inc. related to violations of its
discharge permit BW-006. On February 19, 2010 the OCD received from I&W, Inc. a
copy of a Request for Order Hearing and Answer to Compliance Order. The pleading
does not indicate whether it was served on the Water Quality Control Commission
(WQCC), as required by 20.1.3.400 NMAC, and as specified in the Compliance Order
itself. You indicated that the WQCC has not received a copy of the pleading from I&W,
Inc.

Attached to this letter is a copy of I&W, Inc.’s Request for Order Hearing and Answer to
Compliance Order. | have also attached a copy of the Compliance Order, which
according to WQCC rules the Respondent is to provide with its Request.

Please let me know if a hearing is scheduled.
Gail MacQuesten,

OCD Attorney
505 476-3451

Sincerely,

Ce, w/o attachments: - Thomas M. Hnasko and Gary W. Larson,
Attorneys for I&W, Inc.

[V

Oil Conservation Division * 1220 South St. Francis Drive

* Santa Fe, New Mexico 87505
* Phone: (RNRY 47A.R440N * Fay (RNRY A7R-R4ARP*  hitn/lwww emnrd_state. nm.us
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In the Matter of I & W’s Request for Order s {\?//
Hearing and Answer to Compliance Order . WQCC 10-02 (A) \ /)’
NMEMNRD/OCD T

NOTICE OF DOCKETING

The above-captioned case is hereby docketed pursuant to the New Mexico Water
Quality Control Act, NMSA 1978, §§74-6-1 through 74-6-17, and the Adjudicatory
Procedures for the Water Quality Control Commission §20.1.3.200 NMAC. The
Administrator received the Request for Order Hearing and Answer to Compliance Order on

March 10, 2010.

ce f(/ledina, Administrator
ater Quality Control Commission
P. O. Box 5469
Santa Fe, New Mexico 87502
(505) 827-2425 (P)
(505) 827-0310 (F)

CERTIFICATE OF SERVICE

[ hereby certify that a copy of the foregoing Notice of Docketing was sent by first
class mail to Gail MacQuesten; Asst. General Counsel, NM Energy, Minerals and Natural
Resources Department, 1220 St. Francis Drive, Chino Building, Oil Conservation Division,
Santa Fe, New Mexico §7505; Zachary Shandler, Asst. Atty. General, P. O. Box 1508, Santa
Fe, New Mexico 87504; and toThomas M. Hnasko, Esq. and Gary W. Larson, Esq., Hinkle
Law Firm, P. O. Box 2068, Santa Fe, NM 87504-2068, this 22" day of March, 2010.

ﬂéycé/ Medina, Administrator




STATE OF NEW MEXICO
OIL CONSERVATION DIVISION

IN THE MATTER OF
1&W INC.,

Respondent.

REQUEST FOR ORDER HEARING
AND ANSWER TO COMPLIANCE ORDER

Pursuant to NMSA 1978, Section 74-6-10(G), Respondent 1&W, Inc. (“I&W”) submits

this Request for Order Hearing and Answer to the Compliance Order:

1. FINDINGS OF FACT

Parties:

1. The allegations in Paragraph 1 assert legal conclusions to which no response is
required.

2. Responding to Paragraph 2, I&W admits that it is a corporation organized under

the laws of the state of New Mexico. [I&W denies that since 1995 it has operated a facility under
OCD discharge permit BW-006, or that it continues to operate any facility within the

geographical locations asserted in Paragraph 2.

3. [I&W denies the allegations in Paragraph 3.
4. [&W admits the allegations in Paragraphs 4, 8 through 10, 13, and 15.
5. 1&W is without knowledge or information sufficient to form a belief as to the

truth of the allegations in Paragraphs 5 through 7, 11, 16, 17, 19, 21, 24 through 26, and 27.
0. Responding to Paragraph 12, I&W denies that OCD purportedly “recommended”

that [&W cease producing brine from the Eugenie #1 well. I&W is without knowledge or



information sufficient to form a belief as to the truth of the remaining allegations in Paragraph
12.

7. Responding to Paragraph 14, I&W admits that the OCD sent a “Brine Well
Information Request” to 1&W, but is without knowledge or information sufficient to form a
belief as to the truth of the remaining allegations concerning OCD’s purported basis for
submitting such a request, or whether the cover letter allegedly sent by the OCD to operators
required completion of the form by a particular date. 1&W denies that 1t failed to respond (o
OCD’s request.

8. Responding to Paragraph 18, I&W denies that OCD *“urged” it to cease truck
operations above the existing cavern and develop an adequate contingency plan for emergency
response.

9. I&W denies the allegations set forth in Paragraph 20 and 23. With respect to the
allegations set forth in Paragraph 23, I&W was evicted from its site and was compelled to cease
trucking operations.

10. Answering Paragraph 22, 1&W denies the allegation that OCD, during the period
April 1 through April 27, 2009, made a ‘“request” that I&W cease all operations. On the
contrary, OCD staff sought to compel I&W to cease all operations. 1&W 1s without knowledge
or information sufficient to form a belief as to the truth of the remaining allegations in Paragraph
22,

11. 1&W denies the allegations in Paragraph 28.

Claim 1: Alleged Failure to Provide a Subsidence Monitoring Program and a Health and
Safetv Plan

12. 1&W admits the allegations in Paragraphs 29, 31, 32, 34, 35, 39, and 44.
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13. I&W is without knowledge or information sufficient to form a belief as to the
truth of the allegations in Paragraphs 30, 33, 36 through 38, and 43.

14, Responding to Paragraph 40, 1&W admits that OCD provided a letter to 1&W
counsel on or about April 23, 2009, but denies the characterization concerning monitoring data
that I&W allegedly “previously promised™ to provide to the OCD.

15, Responding to Paragraph 41, [&W admits that it transmitted to the OCD
subsidence data describing a total of twenty-two (22) monitoring events beginning on May 9,
2008, and ending on April 13, 2009. 1&W denies OCD’s characterization of that data.

10. 1&W denies the allegations in Paragraph 42.

17. Responding tn Paragraph 45, 1&W admits that, on November 20, 2009, the OCD
sent [&W a letter referencing the 2008 permit renewal condition to provide subsidence reports,
including a schedule for long-term surveying and a health and safety plan. 1&W denies the
accuracy of OCD’s purported citation of authority for requiring certain information as part of a
closure plan.

18. Responding to Paragraph 46, [&W admits that OCD’s November 20, 2009 letter
demanded the posting of financial assurance in the form of a surety bond. 1&W denies that BW-
006 requires the submission of additional security, for the reason that BW-006 expired by its
own terms.

19. Responding to Paragraph 47, 1&W admits that, after the OCD approved the
closure plan for BW-0006, 1&W undertook no further post-closure activities. 1& W denies the
remaining allegations in Paragraph 47.

Claim 2: Alleged Failure to Provide a Capacitv/Cavity Conficuration and Subsidence
Survev

(WS}



20. I&W admits the allegations in Paragraph 48 through 50, 54, 57 through 59, 62
and 64.

21. Responding to Paragraph 51, I&W admits that, on October 11, 1996, the OCD
ordered [&W to cease brine production. I&W is without knowledge or information sufficient to
form a belief as to the truth of the remaining allegations in Paragraph 51.

22, Responding to Paragraph 52, I&W admits that it completed a sonar survey of the
Eugenie #1 brine extraction well on or about October 18, 1996. 1&W also admits that it did not
perform a sonar test of the Eugenie #2 on that date. 1&W i1s without knowledge or information
sufficient to form a belief as to the truth of the remaining allegations in Paragraph 52.

23. 1&W is without knowledge or information sufficient to form a belief as to the
truth of the allegations in Paragraphs 53 and 56.

24, Responding to Paragraph 55, I&W admits that, on or about August 30, 2007, it
retained a third-party to conduct a sonar logging on the Eugenie #1 well. 1&W is without
knowledge or information sufficient to form a belief as to the truth of the remaining allegations
in Paragraph 55.

25. Responding to Paragraph 60, [&W admits that, on or about August 1, 2008, the
OCD sent to I&W a “Brine Well Information Request Form.” [&W denies that it did not
respond to the OCD’s request for information.

20. Responding to Paragraph 61, I&W admits that OCD provided [&W’s counsel
with a letter dated April 23, 2009, in which OCD stated its belief that I&W could not
demonstrate the integrity of the brine well system. [&W denies the remaining allegations in that
Paragraph, including any implication that I&W has violated any condition or term of its permit.

[&W affirmatively states that the OCD required 1&W to plug and abandon its wells, thereby



preventing a determination of the integrity of the brine well system and further compliance with
any applicable pernmit conditions.
27. I&W denies the allegations in Paragraphs 63 and 65.

Claim 3: Alleged Failure to Provide Ground Water Monitoring

28. I&W admits the allegations in Paragraphs 66 and 67.
29. Responding to Paragraph 68, I&W admits that the “Brine Well Information

Request Form™, sent by the OCD on August 1, 2008, requested information concerning ground
water monitoring. [&W denies the remaining allegations in Paragraph 68.

30. Responding to Paragraph 69, I&W admits that it provided ground water analyses
in April 2000, September 2001, and December 2002. I1&W denies any implication in that
Paragraph that the analyses were insufficient for any purpose.

Claim 4: Allesed Failure to Provide Injection/Production Volumes

31. 1&W is without knowledge or information sufficient to form a belief as to the

truth of the allegations in Paragraphs 70.

(9%

2. 1&W denies the allegations in Paragraphs 71 and 72.

L2
(%)

Responding to Paragraph 73, I&W admits that it shut in the Eugenie #1 well on
July 22,2008, I&W denies the remaining allegations in Paragraph 73.

Claim 5: Alleged Failure to Provide Analvsis of Brine and Fresh Water

34. I&W admits the allegations in Paragraphs 74 and 75.
33. [&W is without knowledge or information sufficient to form a belief as to the

truth of the allegations in Paragraphs 70.

w



36. Responding to Paragraph 77, I&W admits that the “Brine Well Information
Request Form™ submitted by the OCD requested whether the operator had submitted all reports
to the OCD. [&W denies the remaining allegations in Paragraph 77.

II. APPLICABLE STATUTES AND RULES

37. Paragraphs 1 through 11 of Section II set forth legal conclusions to which no
response is required. However, I&W denies that the Water Quality Act and/or the Water Quality
Control Commission Regulations permit the OCD to issue a Compliance Order purporting (o
impose significant penalties.

HIL.CONCLUSIONS OF LAW

38. The purported legal conclusions set forth in Paragraph 1 through 9 of Section IlI
do not require a response. However, to the extent that a response is permitted, I&W admits the
allegations in Paragraph 1 and denies the allegations in Paragraphs 2 through 9.

IV.COMPLIANCE ORDER

39. The matters set forth in Section IV do not require a response, but are barred by the
denials and affirmative defenses set forth in this Response.

V. CIVIL PENALTY

40. The matters set forth in Paragraphs 1 and 2 of Section V do not require a response
from 1&W. However, I&W affirmatively states that the OCD’s purported imposition of a
penalty through a Compliance Order is wl/tra vires and contrary to law. Additionally, I&W has
not violated any requirement, regulation, or water quality standard, or any condition of a permit
issued pursuant to the Water Quality Act.

VI. RIGHT TO ANSWER AND REQUEST A HEARING

41. Pursuant to NMSA 1978, Section 74-6-10(G), 1&W hereby requests a hearing to
contest this Order.



VII. FINALITY OF ORDER

42, The matters set forth in Section VII do not require a response from I&W.

VIIl. SETTLEMENT CONFERENCE

43. Concurrently with the hearing proceedings requested by 1&W to contest the
validity of the Order, 1&W requests a settlement conference consistent with the provisions and
objectives of the Water Quality Act.

FIRST AFFIRMATIVE DEFENSE

Section 74-6-10 of the Water Quality Act does not allow the assessment of penalties that
the OCD seeks against 1&W through the issuance of a Compliance Order.

SECOND AFFIRMATIVE DEFENSE

The OCD’s issuance of a Compliance Order, which seeks to impose substantial civil
penalties, is ultra vires and contrary to the Clean Water Act because I&W has not violated any
requirement, regulation or water quality standard adopted pursuant to the Water Quality Act, nor
has I&W violated any condition of a permit issued pursuant to the Act

THIRD AFFIRMATIVE DEFENSE

As a result of the appropriate plugging and abandonment of wells, as approved by the
OCD, 1&W’s performance of further investigative, remedial, or corrective action 1s barred by the
doctrine of frustration of purpose and/or commercial impracticability.

FOURTH AFFIRMATIVE DEFENSE

As a result of the OCD’s demand for and approval of the plugging and abandonment of

the I&W wells, the OCD’s claims in this proceeding are barred by the doctrine of estoppel.



FIFTH AFFIRMATIVE DEFENSE

The OCD’s claim for substantial civil penalties constitutes a claim for punitive damages
that is barred by the due process clause of the United State Constitution, Amendment V and
Amendment , X1V, § 31, and the Constitution of the State of New Mexico, Article 11, § 18,
because New Mexico law governing punitive damages does not provide adequate procedural
protections against arbitrary or capricious awards of such damages.

SIXTH AFFIRMATIVE DEFENSE

OCD’s claim for substantial civil penalties is a claim for punitive damages that is barred
by the due process clause ¢f the United States Constitution, Amendment V and Amendment
X1V, § 18, and the due process clause of the Constitution of the State of New Mexico, Article 11,
§ 18, because punitive damages, as awarded in New Mexico may impermissibly discriminate

against corporate defendants, including 1&W.

SEVENTH AFFIRMATIVE DEFENSE

The OCD’s purported imposition of civil penalties that are so extreme constitutes the
imposition of criminal liability, without the protections of due process of law afforded by the
United States and New Mexico Constitutions.

EIGHTH AFFIRMATIVE DEFENSE

I&W presently has insufficient knowledge or information sufficient to form a belief as to
whether it has or may have additional, as yet unstated, affirmative defenses available to it and

reserves the right to assert additional affirmative defenses in the event they would be appropriate.



Respectfully submitted,

HINKLE, HENSLEY, SHANOR &
MARTIN, L.L.P.

e —

Thomas M. Hnasko

Gary W. Larson

Post Office Box 2008

Santa Fe, New Mexico 87504-2008
(505) 982-4554

Counsel for I&W, Inc.

CERTIFICATE OF SERVICE

? -

I certify that on this / day of February 2010, I served a true and correct copy of the
foregoing Request for Order Hearing and Answer to Compliance Order by first-class mail to
the following:

Mark Fesmire, P.E.

Director, Oil Conservation Division

1220 South St. Francis Drive
Santa Fe, NM 87505

C////M@Q»—o_,/——




STATE OF NEW MEXICO
OIL CONSERVATION DIVISION

IN THE MATTER OF
I&W, INC.

Respondents.

VERIFICATION
EDDY COUNTY )
) §
STATE OF NEW MEXICO )
My name is Lowell Irby. I am the President of [&W, Inc. (*1&W™). 1 have reviewed

1&W’s Request for Order Hearing and Answer to Compliance Order and the information

contained therein is, to the best of my knowledge and belief, true and correct.

7
[ /
By: ¢ ) —rllx h’ﬂ e

Loxiv‘ellvlrby Ve /

“Silbs‘c!fjb’ed and sworn to before me this 16th day of February, 2010, by Lowell Irby.

P
- ™ e
AT A 5 . ;4 { A .
Sy . \ C ’ ~ ‘ B);: ) (}/é(, /K_/ \—m——’//l/j )'/ Lﬂ///\,
S Notary Public {J

TEICAN

M);EgmmiSSion Expires: ,7 /,7 '//

Verification



Chavez, Carl J, EMNRD

From: Chavez, Carl J, EMNRD

Sent: Thursday, October 09, 2008 3:46 PM

To: Price, Wayne, EMNRD

Cc: Sanchez, Daniel J., EMNRD

Subject: Preliminary BW C&E Evaluation

Attachments: Class It Well C-E Preliminary Assessment10-9-2008.xls; BW Form 2008_08_01_08 final.doc

FYI, please find attached the preliminary operator responses to the OCD questionnaire or information request subsequent
to the BW-5 collapse and this preliminary OCD C&E evaluation..

Permit Conditions:

In general, none of the operators have geophysical or subsidence monitoring on site. Many of the operators stopped
reporting several years back; however, some of the operators continued to report on a quarterly basis, but not
consistently. None of them provided annual reports. Sonar testing was conducted by only one operator ((I&W) at BW-6
near Carlsbad (voluntarity shut down on 7/21/2008 after BW-5 collapse) before the collapse of BW-5. One operator
(Gandy) attempted sonar testing after the BW-5 coliapse at 2 BWs, but had trouble completing the sonars because the
sonar w/ centralizer got stuck in BW-22 (Quality Brine- Tatum) and they couldn’t pull the tubing out of the casing in BW-4
(Eidson/Wasserhund at Buckeye).

Of the respondents, only 2 BWs have their casing shoe set into the salt: BW-27 (4 ft.) and BW-30 (55 ft.). The rest have
casing shoes set just above the salt where fresh water is currently being injected into the top of the salt cavern and brine

is being extracted through the tubing. Consequently, most of the operators are actively expanding the size of the salt
cavern roofs.

BWs that appear to be at least 4 active brine wells that have reached their life expectancy (see attachment) based on
Wayne's total volume of brine produced algorithm and the depth to the casing shoe (see table below):

BW-2 Basic Energy Services, Eunice #1 30-025- N 32 25'47" | (UL-O)34-21S- | |
LLC 26884 W 103 8' 58" 37E

2 3 ATER ATER = ate 24 0-0 ofs s H

: ] :

BW-12 [ The Permian Corporation SCURLOCK/PERMIAN -HOBBS 30-025- N 32.69825 (UL-M)36- l
(Saline #1 Well) 12803 W 18S-37E
103.21043
BW-25 Basic Energy Services, SALADO BRINE WELL NO. 2 30-025- N 32.12093 (UL-A) 20- I
LLC. 32394 W 258-37E
103.18388
BW-27 MESQUITE SWD Mesquite-CARLSBAD 30-015- N 32.38160 (UL-F) 23- E
(Dunaway No. 2), 28084 W104.16210 228-27E
INC
Collapsed 7/16/08
Voluntary Shut-Down
| 7/21/2008

fn conclusion, | am working to get information forms from Jims Water Service, Zia Transports, Key Energy Services and
Loco Hills to complete the C&E evaluation. It appears that the OCD may have some Notice of Violations with fines on the
reporting (annual reports) and lack of sonar testing and subsidence monitoring by most of the operators. Wayne, you

1



verbally informed me today to begin work on the NOV for BW-5 and this could also be used and modified for any‘o’f the
other operators that OCD decides to issue NOVs to. Most importantly, based on your (Wayne's) Algorithm (last queston
on attached OCD info. form) and brine well life expectancy, the OCD may want to proceed to issue notice for the PA of
BWs 2, 12, 25 and 27 or immediately require the operators to conduct sonar testing to evaluate salt cavern size. Also, the
general rule-of-thumb (50 ft overburden for 178,100 bbl. of produced brine) for produced brine and overburden coincides
with your algorithm. Note that many of the operators (info. form completed by Eddy Seay) did not appear to use accurate
total brine production figures; consequently, the OCD had to review the records to derive a more accurate total production
estimate baseéd on flow rate info. intheTiles "in order to calculaté brine welllifé expectancy.” - T

I'll keep you posted as we receive the final information forms (hopefully by October 20, 2008). Please contact me if you
have questions or if we need to have a meeting to discuss penalties, etc. for the NOV.

Carl J. Chavez, CHMM

New Mexico Energy, Minerals & Natural Resources Dept.
Qil Conservation Division, Environmental Bureau

1220 South St. Francis Dr., Santa Fe, New Mexico 87505
Office: (505) 476-3431

Fax: (505) 476-3462

E-mail: CarlJ.Chavez@state.nm.us

Website: http:.//www.emnrd.state.nm.us/ocd/index.htm
(Pollution Prevention Guidance is under "Publications")
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Chavez, Carl J, EMNRD

From: Chavez, Carl J, EMNRD

Sent: Thursday, October 09, 2008 3:46 PM
To: Price, Wayne, EMNRD

Cc: Sanchez, Daniel J., EMNRD
Subject: Preliminary BW C&E Evaluatlon

Attachments: Class Il Well C-E Preliminary Assessment10-9-2008.xls; BW Form 2008_08_01_08 final.doc

FY1, please find attached the preliminary operator responses to the OCD questionnaire or information request
subseqguent to the BW-5 collapse and this preliminary OCD C&E evaluation..

Permit Conditions:

In general, none of the operators have geophysical or subsidence monitoring on site. Many of the operators
stopped reporting several years back; however, some of the operators continued to report on a quarterly basis,
but not consistently. None of them provided annual reports. Sonar testing was conducted by only one operator
((1&W) at BW-6 near Carlsbad (voluntarily shut down on 7/21/2008 after BW-5 collapse) before the collapse of
BW-5. One operator (Gandy) attempted sonar testing after the BW-5 collapse at 2 BWs, but had trouble
completing the sonars because the sonar w/ centralizer got stuck in BW-22 (Quality Brine- Tatum) and they
couldn't pull the tubing out of the casing in BW-4 (Eidson/Wasserhund at Buckeye).

Of the respondents, only 2 BWs have their casing shoe set into the salt: BW-27 (4 ft.) and BW-30 (55 ft.). The
rest have casing shoes set just above the salt where fresh water is currently being injected into the top of the salt
cavern and brine is being extracted through the tubing. Consequently, most of the operators are actively
expanding the size of the salt cavern roofs.

BWs that appear to be at least 4 active brine wells that have reached their life expectancy (see attachment) based
_on Wayne’s total volume of brine produced algorithm and the depth to the casing shoe (see table below):

BW-2 Basic-Energy Services, LLC Eunice #1 30-025- N 32 25' 47" (UL

26884 W 103 8' 58" 21

BW5 JMS WATER JIMS WATER SERVICE (State 30-015- N 32.73199 (Ul

SERVICE 24 Welt #1) -LOCO HILLS 02036 W 104.12791 18

BW-6 & W 1 & W EUGENIE Well # 001 30-015- N 32.38813 (UL

INC BRINE -CARLSBAD 22574 W 104.21817 22

BW-12 The Permian Corporation SCURLOCK/PERMIAN - 30-025- N 32.69825 (UL

HOBBS (Saline #1 Well) 12803 W 103.21043 18

BW-25 Basic Energy Services, SALADO BRINE WELL NO. 2 30-025- N 32.12093 (Ul

LLC. 32394 W 103.18388 25

BW-27 | MESQUITE SWD (Dunaway Mesquite-CARLSBAD 30-015- ‘N 32.38160 (Ut

No.2), INC 28084 W104.16210 22
Collapsed 7/16/08

; - Voluntary Shut-Down B ; -
7721/2008

10/9/2008
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In conclusion, | am working to get information forms from Jims Water Service, Zia Transports, Key Energy
Services and Loco Hills to complete the C&E evaluation. It appears that the OQCD.may have some Notice of
Violations with fines on the reporting (annual reports) and lack of sonar testing and subsidence monitoring by
most of the operators. Wayne, you verbally informed me today to begin work on the NOV for BW-5 and this could
also be used and modified for any of the other operators that OCD decides to issue NOVs to. Most importantly,
based on your (Wayne's) Algorithm (last queston on attached OCD info. form) and brine well life expectancy, the
OCD may want to proceed to issue notice for the PA of BWs 2, 12, 25 and 27 or immediately require the
operators to conduct sonar testing to evaluate salt cavern size. Also, the general rule-of-thumb (50 ft overburden
for 178,100 bbl. of produced brine) for produced brine and overburden coincides with your algorithm. Note that
many of the operators (info. form completed by Eddy Seay) did hot appear to use accurate total brine production
figures; consequently, the OCD had to review the records to derive a more accurate total production estimate
based on flow rate info. in the files in order to calculate brine well life expectancy.

I'lt keep you posted as we receive the final information forms (hopefully by October 20, 2008). Please contact me
if you have questions or if we need to have a meeting to discuss penalties, etc. for the NOV.

Carl J. Chavez, CHMM

New Mexico Energy, Minerals & Natural Resources Dept.

Qil Conservation Division, Environmental Bureau

1220 South St. Francis Dr., Santa Fe, New Mexico 87505
. Office: (505) 476-3491 C :

Fax: (505) 476-3462 _

E-mail: Carld.Chavez @state.nm.us

Website: hitp://www.emnrd.state.nm.us/ocd/index.htm

(Pollution Prevention Guidance is under "Publications")

10/9/2008 |
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New Mexico En@rgy, Mineral and Natural Resource:% Department

Bill Richardson

Governor
Jon Goldstein Mark Fesmire
Cabinet Secretary Division Director
Oil Conservation Division
Jim Noel

Deputy Cabinet Secretary

January 21, 2010

Mr. Eugene Irby, Owner
I&W, Inc.

P.O. Box 1685
Carlsbad, NM 88220

Certified Mail No.: 7001 1940 0004 7923 5396
Mr. Eugene Irby, Owner

[&W, Inc.

P.O. Box 98

Loco Hills, NM 88255

Certified Mail No.: 7001 1940 0004 7923 5389

Re: 1&W Inc. brine production and water hauling operations in Carlsbad, New Mexico
Discharge Permit BW-006

Dear Mr. Irby:

Enclosed is a compliance order issued to I&W Inc. pursuant to the Water Quality Act.

Sincerely, S P
P - D /
7 e Pt L /// S
"’/ < .:-s_// e - 4

Mark Fesmire, PE
Director, Oil Conservation Division

Oil Conservation Division * 1220 South St. Francis Drive

* Santa Fe, New Mexico 87505 Y S—
* Phone: (505) 476-3440 * Fax (505) 476-3462* htip://www.emnrd.state.nn.us N




STATE OF NEW MEXICO
OIL CONSERVATION DIVISION

IN THE MATTER OF

I &W INC,,
Respondent.

COMPLIANCE ORDER

Pursuant to the New Mexico Water Quality Act (“WQA”), Chapter 74, Article 6
NMSA 1978, the Oil Conservation Division (“OCD”) issues this Compliance Order

(“Order”) to Respondent I &W, Inc. (“I&W” or “Respondent”).

I. FINDINGS OF FACT

Parties:

1. The OCD is a division of the New Mexico Energy, Minerals and Natural
Resources Department, and is the administrative arm of the Oil Conservation
Commission (OCC). The OCC is a “constituent agency” of the Water Quality Control
Commission ‘(WQCC) under the WQA.' NMSA 1978, Section 74-6-2(J)(4). The OCD
has express statutory authority to administer the WQA. NMSA 1978, Section 70-2-
12(B)(22).

2. I&W is a domestic profit corporation that since 1995 has operated a
facility under OCD discharge permit BW-006 (“Facility”). The Facility is located in
Units L and M of Section 17, Township 22 South, Range 27 East, NMPM, Eddy County,

New Mexico.

Background:

Compliance Order
I & W, Inc.
BW-006
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3. The Facility includes trucking operations and a solution mining operation
to produce brine sold for use in oil and gas operations.v

4. In a solution mining operation to produce brine, a well is drilled into the
salt zone. The operator injects fresh water into the salt zone, where it dissolves the salt.
The resulting brine is pumped and sold. As the mining process continues, the salt zone
dissolves, leaving an underground cavern filled with brine.

5. The Facility first began producing brine in August of 1978, using a single
well:  the Eugenie #1 (API 30-015-22574). The depth from ground surface to salt
observed during the drilling of this well was 456 feet, and casing was set to this depth.
The total drilled depth of the hole was 663 feet.

6. In 1979 the operator installed a second well at the Facility: the Eugenie #2
(AP130-015-23031). Casing on the Eugenie #2 was set to 285 feet with tubing advanced
to 583 feet. The operator hydraulically fractured the salt zone between the two wells.'
The Facility then operated as a two-well system, with fresh water introduced down the
Eugenie #2 and brine produced from the Eugenie #1.

7. The depth to ground water beneath the Facility is approximately 50 feet.

8. I&W acquired the Facility in 1995, notifying the OCD of the transfer by
letter dated August 10, 1995.

9. During a cavern integrity test in November 1999, the Eugenie #2 well,
which was being used to inject fresh water, showed brine leakage at the surface. I&W

plugged the Eugenie #2 in January 2000.

10.  I&W returned to single-well brine production using the Eugenie #1 in
June 2000.
Compliance Order
1& W, Inc.
BW-006
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1. On July 16, 2008 Jim’s Water Service brine well (BW-005) collapsed.

12 On July 18, 2008, two days after the collapse at Jim’s Water Service, the

- OCD recommended to 1&W that it cease producing brine from the Eugenie #1 well. Tlile
depth to salt at I&W’s Facility is similar to the depth to salt at Jim’s Water Service, and
the production history at the two facilities is similar.

13. On July 22, 2008, 1&W shut in the Eugenie #1 well.

14. On August 1, 2008, as part of its review of brine well operations after the
collapse at Jim’s Water Service, the OCD sent a “Brine Well Information Request” to all
brine well operators in New Mexico, including 1&W. The four-page form requested
information about the operator’s brine well(s), including information on well
construction, well operations, and monitoring. The cover letter sent with the form
required operators to return the completed form by September 5, 2008. I&W did not
respond.

15. 1&W plugged the Eugenie #1 on October 31, 2008.

16.  On November 3, 2008 the Loco Hills Water Disposal Company brine well
(BW-021) collapsed. This well had been pl‘ugged on June 19, 2008.

17. On January 29, 2009 the OCD increased the area of review for any
Application for Permit to Drill to one-half mile from the I&W Facility. Any such
application would have to be jointly approved by the OCD office in Santa Fe and the
OCD’s District II office in Artesia.

18. On March 11, 2009 OCD urged I&W to cease truck operations above the

existing cavern and develop an adequate contingency plan incorporating the local

Compliance Order
I1& W, Inc.
BW-006
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emergency response infrastructure and notification of neighboring property owners who
may be adversely affected by a collapse.

19 In March 2009 the OCD hosted a Brine Well Workgroup to discuss
potential causes of brine well collapses, and methods for evaluating the potential for brine
well collapses. Numerous participants expressed concern that the brine wells at I&W’s
Facility could or would collapse because they were similar in geology and production life
to the two wells that had already collapsed.

20. If the I&W brine wells collapse, fresh water in the overburden will mix
with the brine in the salt cavern. Brine produced at the 1&W Facility contains
approximately 193,000 milligrams/liter (mg/l) chloride according to 1&W’s January 2006
analysis of brine in the cavern. The maximum concentration of chloride allowed in
ground water is 250 mg/l. See 20.6.2.3103.B(1) NMAC. One gallon of brine therefore
has the potential to contaminate 772 (193,000/250) galions of fresh water. Based on the
available information, the OCD estimates that the underground cavern at the Facility
presently contains 34 million gallons of brine. If the cavern roof fails and the falling
overburden displaces the brine upward where it can mix with the overlying fresh ground
water, more than 26 billion gallons of water (approximately 80,600 acre-feet) will be
contaminated.

21. Because the Facility is located in a developed area of the City of Carlsbad,
between two major highways and adjacent to the Carlsbad Irrigation Canal, a church, a
feed store and a mobile home park, a collapse has serious potential for injury or loss of

life, and property damage.

Compliance Order
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22. During the period April | through April 27, 2009, OCD staff spoke by
telephone with I&W and its counsel and met with I&W and its counsel to request that
I&W cease all operations at the Facility. The OCD also retained a contractor to provide
technical assistance on data review, to survey the site to determine subsidence and tilt
rates at the surface, remotely confirm the cavern configuration, make technical
recommendations, and establish a continuously operating subsidence monitoring system
which might yield warning of imminent or ongoing collapse.

23. On April 27, 2009, I&W agreed to cease trucking operations at the site
and allow OCD access to the site to install monitoring equipment.

24. OCD contractors have since conducted a seismic reflection survey to
determine the extent of the cavern. The data has been evaluated by independent experts.
They interpret the survey to indicate a cavern with lateral dimensions of more than 500
feet by 300 feet, with significant salt removal in the area of Eugenie #1.

25.  Independent studies of salt cavern collapses indicate that roof failure is not
likely to occur when the ratio of cavern diameter to cavern depth is significantly smaller
than 0.67. The ratio of diameter to depth for the cavern at the I&W Facility ranges
between 0.66 and 1.10 based on the seismic reflection survey. According to OCD
estimates, the cavern that collapsed at Jim’s Water Service (BW-005) had a ratio of 1.13,

“and the cavern that collapsed at Loco Hills Water Disposal Company (BW-021) had a
ratio of 0.70.

26.  OCD contractors established a surface subsidence monitoring system,

which includes installation of surface monitoring points that are surveyed with a

theodolite and the installation of surface tiltmeter plates, along with the installation of

Compliance Order
1 & W, Inc.
BW-006
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continuously monitored subsurface borehole tiltmeters and pressure transducers placed
into existing ground water monitor wells. Information from the borehole tiltmeters and
pressure transducers 1s transmitted to an early warning system.

27. The OCD’s outside costs for these efforts to date total $563,420.00. Some
costs associated with the monitoring are paid through June 30, 2010. Continued
monitoring using the existing subsidence monitoring sysfem and early warning system 1s
expected to cost between $2,000.00 and $10,000.00 per month, depending on the level of
maintenance and data analysis required.

28. As discussed in more detail below, 1&W is in violation of multiple
conditions of Discharge Permit BW-006:

o I&W has failed to provide a subsidence monitoring program and a health and
safety plan;

e 1&W has failed to provide capacity/cavity configuration data along with geologic
and engineering information demonstrating the integrity of the solution mining
system,;

o I&W has failed to maintain a ground water monitoring program;

e [&W has failed to provide production/injection volumes; and

e I&W has failed to provide analysis of the injection fluid and brine.

Claim 1: Failure to Provide a Subsidence Monitoring Program and a Health and
Safety Plan

29.  The requirement for a subsidence survey first appeared in the 1996
renewal of BW-006, issued April 15, 1996:

“Subsidence Survey: 1&W will design and install a series of survey points
over the area of the facility and the salt cavern by December 31, 1996 to
monitor any future surface subsidence. The OCD will be notified at least
72 hours prior to all testing so that an OCD representative may witness the
testing.”

BW-006, Discharge Permit Approval Conditions, Paragraph 7 (1996).
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30. OCD records show no evidence that i&W nstalled subsidence survey
points as required by the 1996 renewal.

31. The next renewal of BW-006, issued July 16, 200[, contained the
following requirements for subsidence monitoring:

“I&W, Inc. shall submit for OCD approval a method to detect long-term
subsidence. Please submit the plan by August 15, 2001.”

BW-006, Discharge Permit Approval Conditions, Paragraph 25 (2001).

32. By letter dated August 17, 2001, the OCD extended the deadline for
submittal of the plan until January 31, 2002.

33. OCD records show that I&W did not submit a plan for subsidence
detection by the January 31, 2002 deadline.

34. By letter dated December 11, 2007, I&W indicated to the OCD that it
intended to set monitoring points in the ground in the next few weeks.

35. The next renewal of BW-006, issued January 24, 2008, is the current
Discharge Plan. It contains the following requirements for subsidence monitoring;

“Subsidence Monitoring System: I&W, Inc. shall submit for long-term
subsidence, a report displaying all subsidence monitoring stations and
monitoring completed to date to address the requirements of the prior
discharge plan by June 30, 2008. The report shall summarize and include
subsidence tables and graphs to 0.0] ft. A map shall depict the facility and
monitoring points to scale with verification of certified surveyor geodetic
datums or elevations are properly recorded. The report shall propose a
schedule for long-term surveying to ensure public safety
subsidence/collapse issues are addressed due to the shallow nature of the
brine cavity. The report shall also include: a health and safety plan for
alerting the proper authorities, ensuring prompt evacuation of the
community, and protection health and safety of the general public.”

BW-006, Discharge Permit Approval Conditions, Paragraph 20(B) (2008).
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36. On July 2, 2008, after the due date set by the 2008 renewal, OCD
personnel e-mailed 1&W regarding the subsidence monitoring requirement.

37. The “Brine Well Information Request Form” the OCD sent to 1&W on
August |, 2008 requested information on subsidence monitoring and asked if the operator
had submitted all reports to the OCD. 1&W did not respond to the OCD’s request for
information.

38. On November 4, 2008 OCD personnel e-mailed [&W requiring it to
submit a contingency plan, and describing the issues to be included in the plan.
According to a subsequent e-mail from the OCD to I&W dated November 17, 2008, it
appears that I&W provided some information to the OCD, but the OCD informed I&W
that it was insufficient.

39. By letter dated April 9, 2009 the OCD notified counsel for I&W regarding
the OCD’s concerns about the lack of subsidence monitoring. The letter included the
following demand:

“Cooperate with monitoring. The OCD has been working with I&W to

establish a monitoring program for the site, but has not seen proof that the

monitoring is in place, and has not received monitoring data. As we have
discussed, the OCD’s experience is that weekly or daily monitoring will

not provide adequate warning of a collapse. The OCD is working to

determine if a real-time monitoring system can be designed that will

provide sufficient warning to prevent loss of life or property, and will

require I&W’s cooperation in that monitoring program.”

40. A demand letter from OCD to counsel for I&W on April 23, 2009
included a demand that I&W “[p]rovide the monitoring data it has previously promised

the OCD.” In addition, the letter put I&W on notice that the OCD considered 1&W to be

in violation of its permit conditions regarding monitoring:
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“Paragraph 20(B) requires I&W to submit a plan for long-term
subsidence, including a schedule for long-term surveying to ensure public
safety subsidence/collapse issue, a health and safety plan for alerting the
proper authorities, ensuring prompt evacuation of the community, and
protection of the health and safety of the general public. 1&W has not
provided the plans required by Paragraph 20(B).

....Paragraph 21(F) also allows the OCD to require installation of
subsidence monitoring in order to demonstrate the integrity of the system.
The OCD previously required [&W to provide weekly subsidence
monitoring; as discussed in my letter of April 9, 2009, I&W has not
provided the monitoring data, nor does it appear to have fully
implemented subsidence monitoring in the past. Given the probability of a
collapse, the OCD is now requiring real-time subsidence monitoring and
an early-warning system....”

41. On April 27, 2009, the OCD received an e-mail from I&W containing
limited subsidence data, describing a total of 22 monitoring events starting on May 9,
2008 and ending April 13, 2009. The data show no elevation changes to an accuracy of
0.001 feet at the Eugenie #1, the Eugenie #2, or at three established benchmarks.

42.  The April 27, 2009 e-mail did not provide the additional information
required by the terms of BW-006, such as the proposed schedule for long-term surveying
or the health and safety plan.

43. The subsidence survey conducted by OCD’s own contractor between May
6 and September 18, 2009 contradicts the subsidence data provided by I&W. The
subsidence survey indicates rates of subsidence and heaving at the surface approaching
one inch per year. Review of available information by OCD’s contractor indicates
ground movements not inconsistent with a possible catastrophic failure of the cavern roof
at some as yet undetermined time in the foreseeable future.

44. A July 2, 2009 demand letter from the OCD to the attorney for I&W,

seeking reimbursement of the costs incurred by the OCD, offered I&W the option of
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assuming control of and responsibility for the subsidence monitoring system and the early
warning system.

45.  The November 20, 2009 demand letter from the OCD to I&W specifically
referenced the 2008 renewal condition requiring 1&W to provide a subsidence report
including a schedule for long-term surveying and a health and safety plan. The letter
required that information to be submitted as part of a closure plan. As authority for
requiring a closure plan including this information, the letter cited BW-006, Discharge
Permit Approval Conditions, Paragraph 23, which provides that I&W must submit a
closure plan upon the OCD’s request, and the following regulations under the Water
Quality Act: 20.6.2.3107.A(10) and (1 1) NMAC (contingency plans and closure plans
for discharge permits); 20.6.2.5005 NMAC (closure requirements for brine wells);
20.6.2.5209 NMAC (plugging and abandonment of brine wells); and 20.6.2.5210(B)(17)
NMAC (measures necessary to prevent contamination after cessation of operations,
including proper closing and post—Qperational monitoring).

46.  In addition, the November 20, 2009 demand letter required 1&W to post a
financial assurance in the amount of $1,000,000.00 in the form of a surety bond to
provide funding for the continued operation of the subsidence monitoring system and
early warning system in the event I&W fails to maintain those systems. BW-006
specifically provides that the OCD may require 1&W to provide additional financial
assurance. See BW-006, Discharge Permit Approval Conditions, Paragraph 23.

47. To date, I&W has not submitted additional subsidence data, has not taken
any action to assume responsibility for subsidence monitoring or the early warning

system, has not submitted a contingency/health and safety plan, has not posted the
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required financial assurance, and has not reimbursed the OCD for its expenditures to
provide the cavern delineation, subsidence monitoring and early warning system that
1&W failed to provide.

Claim 2: Failure to Provide a Capacity/Cavity Configuration and Subsidence
Survey

48.  In its August 10, 1995 letter notifying the OCD that it had acquired the
Facility and was assuming the obligations under BW-006, 1&W stated that it would
“[plerform a sonar log before the expiration of the active discharge plan on June 19,
1996.”

49. I&W failed to perform the sonar survey by its self-assumed June 19, 1996
deadline.

50. The 1996 permit renewal contained the following requirement:

“Capacity and Cavity Configuration: The capacity and configuration f the

salt cavern will be determined by December 31, 1996 by sonar survey or

an alternate method approved by the OCD. The OCD will be notified at

least 72 hours prior to all testing so that an OCD representative may
witness the testing.”

BW-006, Discharge Permit Approval Conditions, Paragraph 6 (1996).

51.  During 1995 and 1996 the OCD repeatedly tried to schedule integrity
testing and a cavern survey without success. On October 11, 1996, the OCD ordered
I&W to cease brine production because of its failure to schedule mechanical integrity
tests and a sonar survey.

52.  Eight days later, on October 18, 1996, I&W completed a sonar survey of
the Eugenie #1, the brine extraction well. The cavern roof appeared to be 135 feet across,

but only the uppermost 45 feet of the solution cavern was logged, with a calculated
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capacity of less than 31,000 barrels. The logging tool could not be lowered to greater
depth due to interbedding. 1&W did not perform a sonar test of the Eugenie #2.

53. Although production records are incomplete, historic brine production by
October 1996 may have reached 4.5 million barrels. Assuming a 15% salt content by
volume in brine, the solution cavern would have been 673,000 barrels. Therefore the
area of the salt cavern logged by the sonar survey would represent only a small fraction
of the cavern.

54.  The 2001 permit renewal referenced receipt of the 1996 survey log. BW-
006, Discharge Permit Approval Conditions, Paragraph 25 (2001).

55. On August 30, 2007 a firm under contract to I&W conducted sonar
logging on the Eugenie #1. The depth interval that was imaged by that log spanned from
434.7 feet to 473.8 feet below surface and indicated a cavern volume of 47,823 barrels
between depths of 444 and 473 feet which at its maximum was approximately 170 feet
across.

56.  Estimated historic brine production by the time of the 2007 sonar logging
was in excess of 5 million barrels, which should have left a cavern with a volume of more
than 800,000 barrels. Therefore, the sonar logging in 2007 probably imaged only 6% of
the cavern. This is most likely due to an inability to Jower the sonar tool any deeper.
Total depth on the Eugenie #1 when it was drilled was 663 feet, and records indicate
tubing depths during production of at least 587 feet. It appears that only 49 vertical feet
were logged, leaving anywhere from 114 to 190 vertical feet of cavern unlogged.

57.  The 2008 permit renewal contained the following requirement:
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“Capacity/Cavity Configuration and Subsidence Survey: The operator
shall provide information on the size and extent of the solution cavern and
geologic/engineering data demonstrating that continued brine extraction
will not cause surface subsidence, collapse or damage to property, or
become a threat to public health and the environment. This information
shall be supplied in each annual report. OCD may require the operator to
perform additional well surveys, test, and install subsidence monitoring in
order to demonstrate the integrity of the system. If the operator cannot
demonstrate the integrity of the system to the satisfaction of the Division
then the operator may be required to shut-down, close the site and
properly plug and abandoned (sic) the well.”

BW-006, Discharge Permit Approval Conditions, Paragraph 21(F)(2008).

58. A separate provision in the 2008 permit renewal provides that the annual
report is due on January 31 of each year. BW-006, Discharge Permit Approval
Conditions, Paragraph 21(L)(2008).

59. 1&W did not file an annual report for 2008, which would have been due
January 31, 2009.

60. The “Brine Well Information Request Form” the OCD sent to I&W on
August 1, 2008 requested information on sonar logs, cavern configuration (dimensions
and volume) and the method or methods used to estimate the cavern size, and asked if the
operator had submitted all reports to the OCD. 1&W did not respond to the OCD’s
request for information.

61.  Inan April 23, 2009 letter to' 1&W’s counsel, the OCD put I&W on notice
that it considered 1&W to be in violation of itsvpermit terms:

“l&W is in violation of Paragraph 21(F) because it cannot demonstrate the

integrity of the brine well system. The OCD has outlined its concerns in

several telephone conversations with you, at a meeting in your offices on

April 6, 2009, in a letter faxed and mailed to you on April 9, 2009, and at

a meeting in Carlsbad on April 9, 2009 hosted by New Mexico Homeland

Security and Emergency Management. To summarize, based on the age
of I&W’s operations, the amount of brine produced, the well
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configuration, and the limited sonar data currently available, the OCD

concludes that the cavern under the wells is large with a broad roof, and is

relatively close to the surface. 1&W'’s operation shares these features with

the two brine wells that suffered catastrophic collapses last year: Jim’s

Water Service (BW-5) and Loco Hills Water Disposal (BW-12). I&W’s

operation has additional factors that make it vulnerable to collapse: fresh

water infiltrating the ground from the unlined irrigation ditch that runs

adjacent to the facility may be dissolving the salt zone from the top, and

vibrations from the truck yard currently being operated over the cavern

could trigger a collapse.”

62. The April 23, 2009 letter went on to state, “I&W cannot demonstrate that
its brine well system has integrity both because of the circumstances summarized above
and because it is in violation of other provisions of its permit,” specifically citing the
requirement in Paragraph 21(F) that I&W provide information in each annual report on
the size and extent of the solution cavern and geologic/engineering data demonstrating
that continued brine extraction will not be a hazard, and requiring, and the requirements
in Paragraph 21(F) and Paragraph 20(B) for subsidence monitoring.

63.  Because of I&W’s failure to provide information on the configuration of
the cavern, and its failure to demonstrate that the system had integrity, the OCD hired
contractors to delineate the cavern. The OCD’s demand letter of July 20, 2009, seeking
reimbursement for those costs, offered I&W the opportunity to take over the evaluation
and remediation efforts.

64. The OCD’s November 20, 2009 demand letter to I&W reiterated that
“I&W failed to comply with the terms of its permit that required it to provide information
necessary to determine the size and extent of the cavern and the integrity of the system,”

and that the OCD had to take the actions I&W failed to take. As discussed above, the

letter further required that I&W to submit a closure plan for the facility.
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65. Delineation of the cavern is necessary to develop an appropriate closure
plan. By the express terms of BW-006 the OCD may require submittal of a closure plan.
See BW-006, Discharge Permit Approval Conditions, Paragraph 23. Proper monitoring
and closure are required under Water Quality Control Commission rules. See
20.26.2.3107.A(10) and (11) NMAC (contingency plans and closure plans for discharge
permits); 20.6.2.5005 NMAC (closure requirements for brine wells); 20.6.2.5209 NMAC
(plugging and abandonment of brine wells); and 20.6.2.5210(B)(17) NMAC (measures
necessary to prevent contamination after cessation of operations, including proper closing
and post-operational monitoring).

Claim 3: Failure to Provide Ground Water Monitoring

66. The 2001 renewal of BW-006 was the first renewal after the discovery of
brine leakage at the surface of the Eugenie #1. The 2001 renewal contained the following
provision:

Groundwater Monitoring Program: OCD requires [&W Inc. to maintain a
groundwater monitoring program to provide detection for any excursion of
formation fluids outside of the extraction area. The following will be
initially required:

A. Collect annual water samples from the two on-site monitor wells.
These wells shall be purged, sampled and analyzed for General chemistry,
total dissolved solids, pH (EPA method CFR 40 136.3) and New Mexico
Water Quality Control Commission (WQCC) metals, all using EPA
approved methods and quality assurance/quality control (QA/QC)
procedures. Submit the analytical results in the annual report. All
sampling shall be witnessed by OCD....

BW-006, Discharge Permit Approval Conditions, Paragraph 8 (2001).
67. The 2008 renewal of BW-006 contains the same requirements at

Paragraph 20.A.

Compliance Order
I & W, Inc.
BW-006

Page 15 of 25



68. The “Brine Well Information Request Form” the OCD sent to I&W on
August 1, 2008 requested information on ground water monitoring, and asked if the
operator had submitted all reports to the OCD. 1&W did not respond to the OCD’s
request for information.

69. To date, I&W has provided ground water analysis information on only

three occasions: April 2000, September 2001 and December 2002.

Claim 4: Failure to Provide Injection/Production Volumes.

70. Injection and production volumes can be used to calculate the amount of
salt dissolved, and the size of the resulting salt cavern.

71. BW-006 requires the operator to report injection and production volumes.
See BW-006, Discharge Permit Approvél Conditions, Paragraph 6 (2001) and BW-006,
Discharge Permit Approval Conditions, Paragraph 21.G (2008).

72. The “Brine Well Information Request Form” the OCD sent to I&W on
August 1, 2008 required the operator to provide information on injection and production,
including the total volume of fresh water injected into the brine well to date, the total
volume of brine water produced to date, and how the operator determined those volumes.
The form also asked the operator if it had submitted all reports to the OCD. 1&W did not
respond to that request. |

73. I&W’s most recent report of injection and production volumes is for the
first quarter of 2007. 1&W did not shut in the Eugenie #1 well until July 22, 2008.

Claim 5: Failure to Provide Analvsis of Brine and Fresh Water
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74. In its August 10, 1995 letter notifying the OCD that it had acquired the
Facility and was assuming the obligations under BW-006, I&W stated that it would
“submit annual fresh and brine water analysis.”.

75.  The permit renewals for BW-006 in 2001 and 2008 require the operator to
provide an analysis of the injection fiuid and brine with each annual report. The analysis
is for General Chemistry (Method 40 CFR 136.3) using EPA methods. See BW-006,
Discharge Permit Approval Conditions, Paragraph 7 (2001) and BW-006, Discharge
Permit Approval Conditions, Paragraph 21.H (2008).

76. OCD files contain information on analysis of brine water from the I&W
Facility on the following occasions after I&W’s August 10, 1995 acquisition of the
Facility: 10/6/95, 1/24/01, 12/4/01, and 1/25/06. OCD files contain information on
analysis of fresh water injected at the I&W Facility on the following occasions after
I&W’s August 10, 1995 acquisition of the Facility: 10/9/95, 1/24/01 and 12/4/01.

77.  The “Brine Well Information Request Form™ the OCD sent to I&W on
August 1, 2008 asked if the operator had submitted all reports to the OCD. 1&W did not

respond to the OCD’s request for information.

II. APPLICABLE STATUTES AND RULES

l. The Environmental Protection Agency granted primacy to the WQCC, the
Environmental Improvement Division and the OCD over the underground injection
control program for Class Il wells in the State of New Mexico. 40 CFR 147.1601. In
the grant of primacy, the Environmental Protection Agency cited and incorporated by

reference New Mexico’s Water Quality Act.
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2. The Environmental Protection Agency classifies brine wells as Class 1]
underground injection control wells. 40 CFR 144.6(c)(3).

3. The WQCC enacted regulations specifically governing brine wells as
Class IIT wells. See 20.6.2.5002 NMAC.

4. The WQCC delegated authority over Class [1I brine wells to the OCD.
The OCD is the administrative arm of the OCC, a constituent agency of the WQCC under
NMSA 1978, Section 74-6-2(1)(4).

5. Operation of a Class III well must be pursuant to a discharge permit. See
20.6.2.5101.B NMAC.

6. The WQA provides that the WQCC may require persons to obtain
discharge permits from a constituent agency. NMSA 1978, Section 74-6-5.

7. When a constituent agency determines that a person violated or is
violating a condition of a permit 1ssued pursuant to that WQA, the constituent agency
may issue a compliance order requiring compliance immediately or within a specific time
period or issue a compliance order assessing a civil penalty or both. NMSA 1978,
Section 74-6-10(A)(1).

8. Under the express terms of Respondent’s discharge permit, and under
WQA rules, the OCD may require Respondent to file a facility closure plan. BW-006,
Discharge Permit Approval Conditions, Paragraph 23 (2008). 20.6.2.3107.A(10) and
(11) NMAC (contingency plans and closure plans for discharge permits); 20.6.2.5005
NMAC (closure requirements for brine wells); 20.6.2.5209 NMAC (plugging and

abandonment of brine wells); and 20.6.2.5210(B)(17) NMAC (measures necessary to
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prevent contamination after cessation of operations, including proper closing and post-
operational monitoring).

9. Under the express terms of Respondent’s discharge permit, and under
WQA rules, the OCD may require Respondent to post financial assurances. BW-006,
Discharge Permit Approval Conditions, Paragraph 23 (2008). 20.6.2.5210(B)(17)
NMAC and 20.6.2.3107.A(10) NMAC.

10.  If a person fails to take corrective actions within the time specified in a
compliance order, the constituent agency may assess a civil penalty of not more than
twenty-five thousand dollars for each day of continued noncompliance with the
compliance order. NMSA 1978, Section 74-6-10(F)(1).

I1. For purposes of the WQA, “person” is defined to include corporations.

NMSA 1978, Section 74-6-2(1).

III. CONCLUSIONS OF LAW

1. I&W is a “person” as defined in NMSA 1978, Section 74-6-2(1).
2. 1&W’s operation of the Facility is subject to the provisions of the WQA,
the rules adopted pursuant to the WQA, and the conditions of BW-006.

3. I&W is in violation of discharge permit BW-006 because it has failed to
provide:

e A report displaying all subsidence monitoring stations and monitoring completed,
summarizing all subsidence tables and graphs to 0.0] feet, a map depicting the
facility and monitoring points to scale with verification of certified surveyor

_ geodetic datums or elevations;

e A proposed schedule for long-term surveying to ensure public safety

subsidence/collapse issves; and
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e A health and safety plan for alerting the proper authorities, ensuring prompt
evacuation of the community, and protection health and safety of the general
public.

4. I&W is in violation of discharge permit BW-006 because it has failed to
provide:

e Information on the size and extent of the solution cavern and
geologic/engineering data demonstrating that continued brine extraction will not
cause surface subsidence, collapse or damage to property, or become a threat to
public health and the environment; and

e Subsidence monitoring.

5. I&W is in violation of discharge permit BW-006 because it has failed to
provide the ground water monitoring program as required, including the submittal of
annual analytical results.

6. 1&W is in violation of discharge permit BW-006 because it has failed to
provide injection/production volumes.

7. I&W is in violation of discharge permit BW-006 because it has failed to
provide analyses of brine and fresh water.

8. OCD has authority under the WQA rules as the conditions of BW-006
agreed to by I&W to require J&W to close the site and to impose additional requirements

on 1&W to prevent a collapse or damages to property or public health.

9. The OCD may issue a compliance order requiring corrective actions under

NMSA 1978, Section 74-6-10(A)(1).

IV. COMPLIANCE ORDER

Based upon the foregoing findings and conclusions, I&W is hereby ordered to

take the following corrective actions by April 22, 2010:
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o

Submit the following information to the OCD as required by BW-006:

a subsidence monitoring system report, as required by Paragraph 20.B of
discharge permit BW-006 (2008);

a health and safety plan, as required by Paragraph 20.B of discharge permit
BW-006 (2008);

Capacity/cavern configuration information, as required by Paragraph 21.F of
discharge permit BW-006 (2008);

Ground water monitoring analytical reports, as required by Paragraph 20.A of
discharge permit BW-006 (2008);

Injection/production volume reports as required by Paragraph 21.6 of
discharge permit BW-006 (2008); and

Analyses of brine and fresh water, as required by Paragraph 21.H of discharge
permit BW-006 (2008).

Reimburse the OCD for the $563,420.00 in costs incurred to establish and

monitor the survey system and early warning system.

3.

Post a financial assurance in the amount of $1,000,000 in the form of a

surety bond to provide funding for the continued operation of ‘the subsidence

monitoring system and early warning system.

4.

Submit a Facility closure plan to prevent exceeding the standards of

Section 20.6.2.3103 NMAC or the presence of a toxic pollutant in ground water in the

event of a cavern collapse. The Facility closure plan shall include, at a minimum:

A report on closure, plugging and abandonment measures already taken for
the Eugenie #1 and the Eugenie #2;

A plan for assuming financial responsibility for the monitoring system put in
place by the OCD and continued monitoring by an independent third party
acceptable to the OCD;

A plan for assuming financial responsibility for the early warning system put
in place by the OCD and continued operation of the early warning system by
an independent third party acceptable to the OCD,

Run-on/run-off controls to prevent water ponding over the area of the brine
well cavern;

A maintenance plan for the run-on/run-off controls;

A maintenance plan, including security of all monitoring benchmarks, survey
points and utilities that support the early warning system;,
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* An annual post-closure report;

e A proposal for closing the facility providing for either the safe backfilling of
the salt cavern 1n place, or for the acquisition of surrounding properties which
may be adversely affected along with long-term site security and monitoring;

e Additional financial assurance to support the proposal for closing the facility;
and ;

e A contingency plan to remediate ground water that will be impacted by a
collapse of the cavern.

V. CIVIL PENALTY

L. NMSA 1978, Section 74-6-10(C) authorizes assessment of a civil penalty
of up to $15,000 per day for each violation of NMSA 1978, Section 74-6-5, any
regulation adopted pursuant to that section, or any permit issued pursuant to that section.
Section 74-6-10(C) also authorizes assessment of a civil penalty of up to $10,000 per day
for each violation of a provision of the WQA other than the provisions in Section 74-6-5
or of a regulation or water quality standard adopted pursuant to the WQA.

2. The OCD hereby assesses a penalty of $2,637,000.00 against I&W for
1&W’s failure to comply with the terms of BW-006 requiring submittal of a subsidence
monitoring system report, a health and safety plan, capacity/cavern configuration
information, ground water monitoring analytical reports, injection/production volume
reports, and brine and fresh water analyses. In calculating the penalty amount, the OCD
considered: the number of violations; the serious nature of the violations; the potential
risk to public health, welfare, environment and property posed by the violations; the
length of time I&W has been out of compliance; the willfulness of the violations; and the

economic benefit to I&W of the non-compliance.

VI. RIGHT TO ANSWER AND REQUEST A HEARING
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l. Pursuant to NMSA 1978, Section 74-6-10(G), Respondent has the right to.
request a hearing to contest the Order.

2. An Order hearing shall be initiated by the filing of a Request for Order
Hearing within thirty days after the Compliance Order is served. The Respondent shall
file the original of the Request for Order Hearing with the Water Quality Control
Commission, and serve a copy on the OCD. See 20.1.3.400.A(1) NMAC.

3. The Request for Order Hearing shall also serve as an Answer to the
Compliance Order and shall:

(a) clearly and directly admit or deny each of the factual assertions contained
in the Compliance Order; but where the Respondent has no knowledge of a particular
factual assertion and so states, the assertion may be denied on that basis. Any allegation
of the Compliance Order not specifically denied shall be deemed admitted;

(b) indicate any affirmative defe‘nses upon which the Respondent intends to
rely. Affirmative defense not asserted in the Request for Order Hearing, except a defense
asserting lack of subject matter jurisdiction, shall be deemed waived;

(c) be signed under oath or affirmation that the information contained therein
1s, to the best of the signer’s knowledge, believed to be true and correct; and

(d) attach a copy of the compliance order.

See 20.1.3.400.A(2) NMAC.

VII. FINALITY OF ORDER

1. This Order shall become final unless the Respondent files a Request for

Order Hearing with the Water Quality Control Commission within 30 days of receipt of
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this Order. Failure to file a Request for Order Hearing constitutes an admission of all
facts alleged in the Order and a waiver of the right to a hearing under NMSA 1978,
Section 74-6-10(G) concerning this Order. Unless the Respondent files a Request for

Order Hearing the Order shall become final.

VilI. SETTLEMENT CONFERENCE

l. Respondent may confer with the OCD concerning settlement, regurdless
of whether Respondent files a Request for Order Hearing. The Water Quality Control
Commission encourages settlement consistent with the provisions and objectives of the
WQA and applicable rules. Settlement discussions do not extend the thirty (30) day
deadline for filing the Respondent’s Request for Order Hearing, or alter the deadlines for
compliance with this Order. See 20.1.3.700.B NMAC. Settlement discussions may be
pursued as an alternative to and simultaneously with the hearing proceedings. The
Respondent may appear at the settlement conference itself and/or be represented by legal
counsel.

2. Any settlement reached by the parties shall be finalized by a written,
stipulated final order, which must resolve all issues raised in the Order, shall be final and
binding on all parties to the Order, and shall not be appealable. If reached more than
thirty days following the issuance of this Compliance Order, the Water Quality Control
Commission must approve a stipulated final order.

3. To explore the possibility of settlement in this matter, contact Glenn von
Gonten, Environmental Bureau, New Mexico Oil Conservation Division, 1220 S. St.

Francis Drive, Santa Fe, NM 87505, (505) 476-3488.

Compliance Order
I1& W, Inc.
BW-006
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4. Compliance with the requirements of this Order does not relieve

Respondent of the obligation to comply with all other applicable laws and rules.

IX. TERMINATION

This Order shall terminate when Respondent certifies that all requirements of this
Order have been met and the OCD has approved such certification, or when the parties
have entered into a stipulated final order, which has been, if applicable, approved by the

Water Quality Control Commission.

ate

1
Mgtk Fesmire, P.E.
Director, Oil Conservation Division

Compliance Order
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BW-006
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HINKLE, HENSLEY, SHANOR & MARTIN, L.L.P.

Attorneys at Law

400 Penn Plaza, Suite 700

P.O.Box 10
Roswell, New Mexico 88202
(575) 622-6510
Fax: (575) 623-9332
FAX COVER SHEET

DATE: January 20, 2010

PLEASE DELIVER THE FOLLOWING PAGE(S) TO:

TO: Mark Fesmire Fax No.: (505) 476-3462
FROM: Lucas M. Williams, Esq.

RE:  Your Letter of November 20, 2010

TOTAL NUMBER OF PAGES, INCLUDING COVER SHEET: Three (3)
ORIGINAL OF THIS DOCUMENT T0O FOLLOW BY U.S. MAIL: O Yes ONo

IF YOU DO NOT RECEIVE ALL THE PAGES, PLEASE CALL US BACK AS SOON AS
POSSIBLE AT (575) 622-6510.

CLIENT/MATTER #: 0910080
TIME: a.m./p.m.
TELECOMMUNICATOR: ___ Ashiey

NOTES:

The information contained in this facsimile message is attorney-client privileged and confidential information intended
only for use by the individual or entity named above. If the reader of this message is not the intended recipient, or the
employee or agent responsible for dclivery to the intended recipient, you are hereby notified that any dissemination,
distribution or copying of this communication s in error. 1f youhave received this facsimile in error, please immediately
notify us by collect telephone call and return the original message to us at the above address via the U.S. Postal Service,



01-20-2010 18:18 FROM-HINKLE HENSLEY SHANOR AND MARTIN LLP +15756289332 T-416  P.002/003 F-815

Hinyx1re, HENSLEY, SHANOR & MARTIN, L.L.P.
ATTORNEYS AT LAW

420 PENN PLAZA, SUTE 700

PO BCX 1O WRITER:

ROSWELL, NEW MEXICO 88201 -
Lucas M. Williams, Esq.

rnklelawfirm.com 575-522-6510 [FaX) 375-GZ -39 lwilliams@hinklelawﬁrm.com

- January 20, 2010

Mark Fesmire VIA FACSIMILE
01l Conservation Division

1220 South St. Francis Drive

Santa Fe, New Mexico 87505

(505) 476-3440 telephone

(505) 476-3462 facsimile

Re:  Your Letter of November 20, 2010

Dear Mr, Fesmire:

Contrary to yow letter of November 20, 2010, I&W, Inc. (“I&W™) does not operate a
. brine production and water hauling facility under permit no. BW-006. As you know, and as
reflected in your letter, I&W voluntarily plugged and abandoned (“P&Aed”) the subject well
under threat of litipation by the New Mexico Oil Conservation Division (“OCD”). On or about
August 6, 2008, Wayne Price formally approved the proposed plan to P&A the subject well.
(Exhibit A.) Pursuant to and relying upon that approval, [&W P&Aed the well. On or about
January 8, 2009, the OCD unconditionally approved the P&A. (Exhibit B.)

I&W does not operate any wells pursuant to BW-006 nor does it conduct any operations
of any sort on the subject property. The OCD acknowledges as much in your letter: “I&W
subsequently ceased operations at the site.”

OCD’s Demand for Reimbursement. Your leter states that “[tJhe OCD requires [&W to
reimburse it for its costs.” The OCD does not have the power to make that requirement,
espectally under these facts.

Closure Plun. The OCD approved 1&W’s closure plan on or about August 6, 2008, and
approved its execution unconditionally on or about January 8, 2009.

Financial Assurances. 1&W docs not possess a current discharge permit and has
previously, with OCD approval, closed the subject well. No further financial assurance is
NECESSAry Or appropriare.

PO BOX 10 PO BOX 3580 PO 80X 2068
ROSWELL. NEW MEXICO BB202 MIDLAND. TEXAS 79702 SANTA FE. NEW MEXICQ 87504
(577 KE7-65I0 (a32) 6834691 (505) 982-4554

FAX (S75) G23-9332 FAX (432) 683-6518 FAX {50%) S582-a823
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Page 2 of 2
January 20, 2010
. If you have any questions about this or any other matter, please feel free to contact me.
Very truly yours,

HINKLE, HENSLEY, SHANOR & MARTIN, L.L.P.

AL A

Lucas M. Williams, Esq.

CC: Client

HINKLE, HENSLEY, SHANOR & MARTIN, L.L.%.
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Governor

Joanna Prukop
Cabinet Secretary

Mark Fesmire
Division Director
Oil Conservation Division

Movember 20, 2009

Mr. Eugene Irby, Owner
I&W, inc.

P.O. Box 1685
Carlshad, NM 88220

Certified Mail No. 7002 0510 0003 5125 1747

Re: 1&W Inc. brine production and water hauling operations in Carlsbad, New Mexico
e Discharge Permit BW-006, AP #30-015-22574
Section 17, Township 22 South, Range 27 East

Dear Mr. Irby:

I&W, Inc. (1&W) is in violation of discharge permit BW-006 for its brine production and
water hauling facility in Carlsbad, New Mexico. The Qil Conservation Division (OCD)
approved the renewal of I&W's permit BW-006 in February 2008, with conditions

including the requirement that 1&W provide certain reports. I&W did not submit the
following items:

s The 2008 annual report, due January 31, 2009, which would have included:

o Information to determine the size and extent of the solution cavern caused
by I&W's commercial brine operation

o Geologic information demonstrating the integrity of the system
» Alcng-term subsidence report, due June 30, 2008, which would have included:
o 1&W’'s schedule for long-term surveying to address subsidence/collapse
iIssues
o 1&W's health and safety plan for subsidence/collapse to alert the proper

authorities, ensure prompt evacuation of the community, and protect the
health and safety of the general public.

Q As a result of 1&W's failure to comply with the conditions of its discharge permit, the
OCD took actions te delineate the cavern caused by 1&W's operations, establish a

Oil Conservation Division
1220 South St. Francis Drive -« Santa Fe, New Mexico 87505 T
Phone (5051 476-3440 « Fax (508) d7A-34R7 « wan i<z 3

ve o ped N NN




November 20, 2009
Page 2

system to monitor for subsidence activity, and establish an early warning system to alert
the public in the event of a collapse.

Therefore, the OCD requires I&W to complete the following actions within 60 days of the
date of this letter:

1. Reimburse the OCD for $563,420.00 in costs incurred to date to delineate the
cavern created by the extraction of brine sold by I&W, provide subsidence monitoring,
and establish an early warning system.

2. Submit an acceptable closure/post-closure plan for I&W's Carlsbad facility in
accordance with Permit Approval Conditions 20.B, 21.F, 21.L, and 23 and pursuant to
20.6:2.3107.A(10) and (11) NMAC, 20.6.2.5005 NMAC, and 20.6.5209 NMAC. The

plan must include, at a minimum:

. A plan for assuming financial responsibility for the maintenance of
the early warning system established by the OCD, or the
establishment of an equivalent system; and,

° A plan for assuming financial responsibility for the maintenance of
the subsidence monitoring system established by the OCD, or the
establishment of an equivalent system.

3. Post $1,000,000.00 in additional financial assurance that will allow the OCD to
maintain the operation of the subsidence monitoring system and the early warning
system in the even 1&W fails to maintain those systems.

If I&W cannot complete these actions within 60 days but has made significant progress
and has acted in good faith, then upon request the OCD may grant an extension of time
for compliance. If I&W does not meet the compliance deadline or obtain an extension of
that deadline, then OCD will take action to modify I&W's permit to include specific
closure terms, including reimbursement of the OCD and the posting of additional
financial assurances. See NMSA 1978, Section 74-6-5 regarding permit modification.
The OCD will enforce the terms of 1&W's permit through a compliance order, and may
seek to impose penalties for I&8W's failure to comply with that compliance order or the
terms of BW-006. See NMSA 1978, Section 74-6-10. The OCD may also seek legal
remedies outside the Water Quality Act. See NMSA 1978, Section 74-6-13.

Background

I&W holds discharge permit BW-006 to operate a brine well facility and water hauling
operation in Carlsbad, New Mexico. The facility is located on private property in a
developed area of the city of Carlsbad, at the intersection of two busy highways and
adjacent to the Carlsbad Irrigation District ditch that serves farmers in the southern
portion of the state. Neighboring properties include a church, a feed store and a mobile

home park.

The OCD approved the renewal of BW-006 in February 2008. Conditions imposed on
the renewal included the following:
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“The operator shall provide information on the size and extent of the
solution cavern and geologic/engineering data demonstrating that
continued brine extraction will nct cause surface subsidence, collapse cr
damage to property, or becorne a threat to public health and the
environment. This information shall be supplied in each annual report.
OCD may require the operator tc perform additional well surveys, test, and
install subsidence monitoring in order to demonstrate the integrity of the
system. If the operator cannot demonstrate the integrity of the system to
the satisfaction of the Division then the operator may be required to shut-
down, close the site and properly plug and abandoned (sic) the well.”

BW-00¢, Discharge Permit Approval Conditions, Paragraph 21(F). In addition, the
approval conditions included in the permit renewal required I1&W to submit a long-term
subsidence report by June 30, 2008, with a proposed

“schedule for long-term surveying to ensure public safety subsidence/
collapse issues are addressed due to the shallow nature of the brine
cavity. The report shall also include: a health and safety plan for alerting
the proper authorities, ensuring prompt evacuation of the community, and
protection health and safety of the general public.”

B\/\/-OO6: Discharge Permit Approval Conditions, Paragraph 20(B). BW-006 also
provides that the OCD may require a closure plan and additional financial assurances.
BW-006, Discharge Permit Approval Conditions, Paragraph 23.

[&W did not submit its annual report for 2008, and did not provide information that
would allow the OCD to determine the size and extent of the solution cavern or the
integrity of the system. 1&W did not submit the required fong-term subsidence report,

schedule for long-term surveying, and health and safety plan that were due June 30,
2008.

In 2008, New Mexico suffered two catastrophic brine well collapses. Each collapse
happened suddenly, leaving a sinkhole several hundred feet in diameter and at least
one hundred feet deep. These wells were located in oil and gas production areas away
from residences or other development. The collapses did not result in injury or loss of
life, but did cause darmage to the immediate location, loss of the operator's equipment
and, in one case, the closure of a nearby road. Information arising from these collapses
caused the OCD to request action at 1&W's facility.

On July 16, 2008, the brine well at Jim's Water Service collapsed. The OCD became
concerned about the potential for collapse at 1&W's facility, given its similar geologic
setting and age, and because itis located within a populated area. The OCD requested
that 1&WY shut in its brine operations. 1&W shut down its brine operations, and plugged
its one remaining brine well in October 2008. 1t continued trucking operations at the
facility.
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On November 3, 2008, the brine well at the Loco Hills Disposal Facility collapsed. The
OCD continued its review of brine operations in New Mexico. On March 11, 2009, the
OCD asked I&W to terminate its operations at the facility and to submit a contingency

plan.

The OCD hosted a working group of brine well experts on March 26-27, 2009, and the
workgroup's concerns quickly focused on the I&W facility. After the workgroup meeting.
the OCD again requested that I&W cease operations. The OCD outlined its concerns to
I&W in several telephone calls, at a meeting on April 6, 2009, in a letter faxed and
mailed on April 9, 2009, and at a meeting in Carlsbad on April 9, 2009 hosted by the
New Mexico Department of Homeland Security and Emergency Management. Finally,
in a letter to I&W's counsel dated April 23, 2009, the OCD stated:

‘Given that I&W's continued operations may trigger a collapse, 1&W has not
complied with its permit requirements for monitoring and has not been
willing to cease operations so that an early-warning system can be installed
and operated OCD has no option but to pursue whatever courses are
available to preserve public safety to the best of its ability.”

The letter further advised that “although installation and maintenance of monitoring
systems are I&W's responsibility under the permit, due to the exigent circumstances the
OCD will take the necessary actions and seek reimbursement from I&W at a later time.”

I&W subsequently ceased operations at the site. The OCD hired a contractor to install
a subsidence monitoring system and an early warning system, and to delineate the
cavern to determine its size and extent.

Reimbursement

I&W failed to comply with the terms of its permit that required it to provide information
necessary to determine the size and extent of the cavern and the integrity of the
system, and to provide a contingency plan for the protection of the public in the event of
a collapse. To protect public health and safety, the OCD had to take the actions 1&W
failed to take. The OCD hired a contractor to delineate the cavern, establish a
subsidence monitoring system and establish.an early warning system. Costs to date
are $563,420.00. Copies of the invoices are attached. '

The OCD requires I&W to reimburse it for its costs.

Closure Plan

As discussed above, I1&W's current discharge permit provides that I&W must submit a
closure plan upon OCD's request. BW-006, Discharge Permit Approval Conditions,
Paragraph 23. The discharge permit also specifically requires I&W to provide long-term
surveying and a health and safety plan, which would be essential components of a
closure plan. Proper monitoring and closure are required under Water Quality Control
Commission rules. See 20.6.2.3107(10) and (11) NMAC (contingency plans and
closure plans for discharge permits); 20.6.2.5005 NMAC (closure requirements for brine

4
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wells): 20.6 .2 52¢ ‘U NMAC (plugging and abandonment of brine weils), and

20 6.2 52108 17y NMAC (measures necessary o prevent contamination after
cessation of opera tno; _including prover closing and post-operational monitoring).

The OCD reqguires 1&W to submit a clowm/po st-closure plan meeting the terms of its
discharge permit and the Walier Quaiity Control Cormmission rules. Given the danger of
collapse, and tha location of the facility in a populated area, the OCD requires that the
closure plan address maintenance of a subsidence monitering systern and an early
warning system 1&W may make arrar q menis to assume financial responsibility for
the existing systems, or may propose to establish equivalant systems.
The OCD suggests that [&W work with the OCD staff in the preparation of the closure
plan.

Financial 8ssurances

As discussed above, I&W's current discharge permit provides that the OCD may require
I&WY to provide additional financial assurances. BW-006€, Discharge Permit Approval
Conditions, Paragraph 23. The Water Quality Control Cornmission rules allow for

financial assurances for closure. See 20.6.2.5210(B)(17) NMAC and 20.6.2.3107 A(10)
NMAC.

The OCD requires 1&W to post an additional financial assurance of $1,000,000.00 in the
forrn of a surety bond to provide funding for the continued operation of the subsidence
monitoring system and the early warning system in the event I&W fails to maintain those
systems. Additional financial assurance may be required in the future, to assure
compliance with the terms of 1&W's closure plan.

\/\/P look forward to your prompt response.

ST & A

Mark Fesmire, P.E.
Director, Qil Conservation Division

Encl: lnvoices

CC: T. Calder Ezell, Jr., Attorney for 1&W, Inc.
Hinkle, Hensley. Sm nor & Martin, LLP
P.O. Box 10
Rosweil, Nivt 82202



HOOC/OC/0|

CAEOBRALTAY HODNMST ONTUINWAD SINIINA VA S LVERIDAIARE

AO TdIN/S T Ssdjuaapdsdysasva s arpaags s

— i
“ < i
i
1
i
i
|
H
!
i
i
Inuoy asn 00000042 00°000'05¢ L00-6080-ANl 6008/80/80 | 01t DOy
J2IN0G abieun vl Aduaiin unou e uno DR SSOJ 1AqUINN 3210AU] aje(] 3diAp bag 124210 nn
S a1e junoasig ol Ly pled iunowy pted 3] q N ! I 91eQ adiapy 221ApY al 1oy A ssauIsNg
T R B
|
uondiosa( i
‘poyIdp
HHO JuawAhe,y Asn 00000 unotuy JudwALy ﬂ
{
i
GOOC/E L0 e anjep AT [SI0]WAY] NN ANOH-NANaTY W
6O0EH101 1aje( 91vuo009y M
i
. }
HO0E/91/01 taeq 4ea|D WowAey 101 LS AN NOSHZIAAEr 1269 ISSOIPPY
< “mc._tc«;m_:o m>co N DS HE TOWRN JOPUBA \
i

GQOG /O]

60041701

GOAG1L1001
Al

;91 uawiey

:ajeq bununoooy

‘gl jJoy uwhy

SwnN bag ATV (30AD Ay

.00

[9LIEO0 1 unodoy yuugg

| IDWRN juR

STV

SIAUCNOA

AT |



Invoice

August 2§, 2009

oo
o .

v O 12 ¢

Lt T N3
: NG INV-0809-007

TOTAL DUE THIS INVOICE

/3
0~
V)
[O¥]
w0
p—
U3
—_
(%)

315,031.87
s
[ 8250,000.00

R [N
e : 0
i .
’
gl




"

2

[aN

0.000.00

S23

TOTAL DUE



Hsasding

TINAJEOEELTHDTIONS ONT INIWA SEINIWA VY LV

TIAO TN o ssdjiaudsdysnn

OUOVEFLIN

AsSN 00°0LY'C8I TO00LYes 0L0-6000-ANI !
ASN DO0LYBEL 0008621 G00-6G0YV0-ANI |

S 1yaCs e LRoLs ber H90-6090-ANE - 600A/0C/I0 1 3

, abieyn uaye| .. : " bog NN
o) . N A 5 , . . . !
22IN0¢g P NoosIq JUd1INY JuUNnowWy pigdy Junouiy pled ssouo  JaGUINN 9210AU| 31 30IAPY ontApy (I S3YINOA Ssatmsng
suondinsaQ
‘poyjap
MHD JustAe asn ARY! AUNOWY JUDUAe
VIR0 oleq onjea A GOLLY N ANOMINON IV

I9IE() B1IOU0DBY

CRSIIDPY

e Jea)n uswihey

SOWEN TOPUIA ]

v Duipuelsing sAeg
BTN ITAN] [3eq udwiey ant winy bag ATV 2AD Avy .“
OG0 ‘a1 Bununoooy FEOZZ2000 14100000y quegg ,,
1Ql Joy WAy AR SAUIEN yuegg A.‘
JUAWAR Y © 10 SISLDINOA ,

_ AITENAN




T
(RPN K ' ) Y
; : .

\ : 0 . ! !

) - )

DN S iy !

N Cb N, ‘..§ [N B N
Contract Nuinber o Favaotee Dare oty
Purchase Order Na S guini SN g Pavirent Lo N
RENPEC Project Nuimber S

lavaice Na N LG g Ty

Copsulting Services

! Povad Due This Fovoice




AL SIUNONDY NoooLy Tyl 00°01L9'¢a1L HOOE/ i IOEOEGNN 0l
HEeAR SOy ASN DOOIYHEL L~ 00018621 BOO-GOOO-ANE - 600Z/08 /00 | 0 Ly
qeAug ASN 18 0es vee Lg0Csvee HA0-GOOD-ANT - GOOZ/OLIAN0 i SOS0EO0N 1
921N0g abaeud :ox,r.b Aouauing unowy piey unouwy pred ssolg  J3quiny a9d10Aul 3je(Q 9dIApY bag (11 42YDNOA e
aje wnoosiqg : ; AVIAPY SKAUISNG

P

nondunsacg

poyIaw
HIHD JuawAey asn Iy SUnoOwyY JudAe g
H002/40/80 e Qg anjep VSN 60148 AN INOMINONY TV

12)eQ 3IdU0IY

ISSAUPPY

eleq aea|) 1uawhey OV ZILS AN NOSUE 290

TONE DS SOUIUN JOPUAA

y :Buipueising sheq T
21080 dleq usuwiied 759 amy bag ANV A Avy
ZIwo/mh - tapeq Bununosoy L oy |
GLOOY . ‘ai ey uwiiy JORLIVAA UV O MUy SRUEN MUk |

Al

HUSWAL - G N0

JuowiAe d © 104 S194UINOA

HZRUOIRNT _ o _ MODUIAA MiDN]

R S

i

-



e ——em—
New Mexico E_m@rg{j‘; !\/chrab and [\g’atural Resources Depaﬁcment

Bil‘l__R_ichardson

Governor

Joanna Pruxop Office of the Secretary

COPRY

\ugust 27, 2009

Mr. Bayless E. lroy
PO Box 98
Loco Hills, NM 88255

Dear Mr. Irby:

| am in receipt of your letter dated August 19, 2009 making inquiry of the Oil
Conservation Division (OCD) as to why I&W, Inc. should repay money expended by
OCD to try tn ameliorate the issues created by 1&W'’s operation of its brine wells. | have
been dealing with Attorney T. Calder Ezell, Jr. on these issues relative to I&W, Inc. If
I&W continues te be represented by Mr. Ezell | will forward a response to him. If not, |
need confirmation ir writing that he is no longer representing I&W, Inc. in this matter so
that | do not violate the Rules of Professional Responsibility by communicating with a
represerited entity directly rather than through 'its attorney. Thank you for your
cooperation.

Sincerely,

{ 5, A
N A N ae
. A e fe ‘ “ 0

C. Brlan Jdmos Tl
Assistant Gmeral \,ounsd

Cc: T. Calder zzell, Jdr.

New Mexico Energy, Minerzals and Na Lural Resources Department )
1220 South St Francis Drive « Santa Fe, New Mexico 87505 J_-—-——Tu.mmw
Phaone (505) 475-8200 = Fax (5055 478- 3?20 WA ETEINCLSTATE T s X
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. : P.O.BOX 98

LOCO HILLS, NEW MEXICO 88255

August 19, 2009

Oil Conservation Division
1220 South Street Francis Drive
Santa Fe, NM 87505

Dear Sirs:

We have received your demand for repayment letter. We do not believe that we owe this
invoice. Please explain why you think that 1 & W, Inc. owe this.

. Sincerely,

Bayless E. Irby

General Manager ‘r»
-~ o —
- (),
O
N G
(wo] e
ARTESIA CARLSBAD LOCO HILLS
(505) 746-4214 (505) 885-6663 (505) 677-2111

1 {800) 748-1972 1 {800) 858-2739 1(800) 748-1972



CORY

. Bill Richardson

Governor
Joanna Prukop Mark Fesmire
Cabinet Secretary Division Director

Qil Conservation Division

July 24, 2009

T. Calder Ezell, Jr., Esq.
PO Box 10
Roswell, NM 88202-0010

RE: I & W, Inc. demand for repayment- brine well BW-6

Dear Mr. Ezell:

In the event that you found the earlier transmittal confusing due to the billing

‘ attachments, T am writing to confirm the appropriate amount for which OCD is
requesting reimbursement. Totaling the adjusted invoices, the amount requested is
$313,420.00. If you look at the backup documentation for the invoices the totals on the
backup documentation are higher than the amount requested by OCD for
reimbursement. The discrepancy between the backup documents and the actual
approved to pay bill resulted from OCD staff reviewing the bills and having downward
adjustments made thereto by the contractor for various reasons. As always please feel
free to make any additional inquiry if vou have any questions. Thank you for your
cooperation.

Sincerely,

/4 / - \

Il “ ,/ / B i / .

' R [CAAat
7 / Fe

C. Brian James / )

: I /
Assistant General Counsel

Qil Conservation Division
1220 South St. Francis Drive « Santa Fe, New Mexico 87505 B
Phone (505) 476-3440 « Fax (505) 476-3462 » www emnrd.stale nm.us/OCD O
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Bill Richardson

Governor
Joanna Prukop Mark Fesmire
Cabinet Secratary Division Director

Qil Conservation Division
July 20, 2009
T. Calder Ezell, Jr., Esq.
PO Box 10

Roswell, New Mexico 88202-0010

RE: 1 & W, Inc. demand for repavment- brine well BW-6

Dear Mr. Ezell:

Enclosed please find an invoice representing the financial expenditures
advanced, to date, on behalf of vour client I&W, Inc.(1&W), by the Department of
Energy, Minerals, and Natural Resources, Oil Conservation Division (OCD).
Additionally I will be forwarding to your attention a digital copy of the report from the
expert’s hired by OCD, RESPEC, to help address the situation created by I&W's
operation of its brine well in Carlsbad. The report contains more specific information as
to the efforts expended on behalf of I&W and indeed the report itself is a portion of the
costs for which reimbursement is hereby demanded.

OCD asserts this demand based upon facts as have now been confirmed relative
to the nuisance created by I&W operating its brine well in Carlsbad as well
violation(s) of its brine well permit from OCD. Please feel free to call if you have
questions about the invoice provided or the services represented by that invoice.
Additionally if 1&W would like to assume control of the necessary monitoring,
evaluation and remediation efforts at their site in Carlsbad, OCD once again extends
that option to I&W. I don’t know if taking over the monitoring, evaluation and
remediation efforts at their site will save I&W any money but at least they would enjoy
direct control over the balance of the monitoring, evaluation and remediation process
that is now underway.

Please have vour client forward a check in the proper amount made payable to
EMNRD-OCD. In the seemingly unlikely event that 1&W, or its agents, do not
acknowledge responsibility for the problem they created and will not provide prompt
pavment please so advise so that OCD can evaluate its response to that decision. Thank
vou Calder, keep them on the fairway.

Sincerely,
. ‘ 1

C. Brian James
Assistunt General Counsel

Oit Conservation Division
1220 South St. Francis Drive = Santa Fe, New Mexico 87505 o

Prione (505) 476-3440 « Fax (505) 476-3462 » www amnrc state nim.us QCH R




CONSULTING AND 559\4/055 . o

i ,“l\»‘\.“:
At H“"

Invoice LY

Bill To: Remit Piyméut o A G
Ol Conservation Division RESPEC

. . Artn: Ac s Receivable
Atz Jun Griswold i o L‘Coums Receny %blc

) ' 3971 Jefferson, NE, Suite 101
1220 South St. Francis Drive
Santa Fe, NM 87305 Albuquerque, NM 87109
(503) 268-2661, (303) 268-0040 (FAX)
Contract Number : Invoice Date : 6/30/2009
Purchase Order No. 52100-0000018490 Payment Terms : NET 30
RESPEC Project Number : 01886.0001 Invoice No. INV-0609-068
I.  Consulting Services $121,601.87
Review, develop and evaluate matters relating to mitigation of G

potential brine well collapse at [&W, Inc. facility in Carlsbad, NM
Final bitling to close out Purchase Order 52100-0000018490

2. Tax 6.7500% $8.208.13

Total Due This Invoice $129.810.00

(OS]

y s

Approved by:
David . Withee




Vendor No: 0000058915
Contract ID: 80-805-00-03377AF

Invoice
| & W Facility
Carlsbad NM
Qur file Noi 18886.1

RE/SPEC Inc.

Furchase Order § 52100-00600013420

tem Quantity Unit Descrintion Unit Price Total Price
0001 885.50 Hout Principal 51i3.00 5100,061.50
0002 72.75 Hour  Senior Scientist 555.00 514,683.75
0003 185.00 Hour  Project ScientisVEngineer $80.00 514,800.00
0005 28.00 Hour  Field Technician tl $35.00 $1,430.00
0008 68.50 Hour Administrator $40.00 $2,740.00
0058 17.00 Each  Per Diem/ Overnight S115.00 $1,955.00
G059 2.00 Each Partial Per Diem $100.60 $200.00
Q0E0 2,809.00 Mile  Vehicle Mileage 50.585 51,526.27
Airtare 3288.45
Taxi $20.35
Federal Express $185.61
Supplies $4.06
Alb. Reprographics $23.18
Subtotal 3137,923.17
Amount Written Oft -$16,321.30
Subtotal $121,601.87
NMGRT 6.7500% $8,208.13
Total Costs $129,810.00
TOTAL DUE $129,810.00



CONSULTING AND SE

Invoice iR AN

Bill To: Remit Payment To:
Oil Conservation Division RESPEC

. . Attn: Accounis Recetvable
Aun: Jim Griswold N _n C‘L‘OL s ecety l e

_ ' 5971 Jefterson, NE, Suite 101
1220 South St. Francis Drive
Santa Fe, NM 87505 Albuquerque, NM 87109
(505) 268-2661, (303) 268-0040 (FAX)
Contract Number : Invoice Date : 6/30/2009
Purchase Order No. 52100-0000018823 Payment Terms : NET 30
RESPEC Project Number : 01886.0002 [nveice No. INV-0609-070
1. Consulting Services $172.,000.00

Acquisition and installation of early waming and monitoring systems for

I&W Inc. facility in Carlsbad, NM

Final billing to close out Purchase Order 52100-0000018823

(3]

Tax 6.7500%

3. Total Due This Invoice

$11,610.00

$183,610.00

L0l

Approved by:
David E. Withee




invoice
I & W Facility
Carlsbad, Ni
Our file No: 1888.2

' Vendor Mo: 00C00598915 RE/SPEC Inc.
Contract 1D: 80-805-00-03377AF Purchase Crder # 32100-0000018823

ftem  Quantity Unit Description Unit Piice Total Price
G002 318.25 Hour  Senior Scientist 582.00 $27.031.25
0003 483,50 Hour  Project ScientistEngineer $80.00 338,480.00
0005 151.00 Hour  Field Technician tl $53.00 $8,305.00
0008 17.50 Hour  Administrator 540.00 $700.00
0038 50,50 Each Per Diem/ Overnight 5115.00 $3,807.50
0058 10.00 Each Partial Per Diem $100.00 $1,000.00
0060 3,261.00 Mile  Vehicle Mileage 30.585 $3.077.69
Airfares, parking, taxis 51,692.63 $1,692.63
Misc. supplies $1,832.34 $1,832.34
Mobile Mini - trailer rental $1,488.52 $1,488.52
Applied Geomechanics-piezometer $57,366.99 357,365.99
Holman's $37.333.74 $37,333.74
Taytor Water Well Service 53,950.10 53,950.10
Plateau Telecommunications $176.23 $176.23
Budwine Service Electric $7,8602.94 $7,602.94
Subtotal $196,874.93
Amount Written Off -524.874.93
Subtotal $172,000.00
NMGRT 6.7500% $11,610.00
Total Costs $183.610.00
‘ TOTAL DUE $183,610.00



muobile mial1 s

7420 S Kyrene Rd Suite # 101
Tempe, AZ 85283
Phone: (800) 456-1751
Fax: (480) 894-1505

|1

invoice

June 16, 2008 11931 Trans Park Drive

For Pickup/Delivery Inquiries. ElPaso TX 79927 :.
Please call (800) 950-6?64 l

| . CoA
www.mebilemini.com i : : 0
. . \
Customer Billing Address: Container Location: Remit Payment To:
Respe: Respec Mobile Mini 1, Inc.
5971 Jefferson N2 Respec. P O BOX 79148
Ste 101, 3005 S Canal St PHOENIX AZ 85082-814¢
ALBUQUZRQUE NM 87109 . CARLSBAD NM 88220
Rental Penod from June 11, 2009 to Juty 8, 2009 )
Page: Acccu'nt Number: Invoice Number: Contract Numbmr Invoice Date Due Dajte:
1 21114251 1210843505 121005888 Jure 186, 2009 July 6, 2008
Purchase Order: 8x10-carisbad nm
Containerfitem ‘ | ~ Quantity Price/Rate - Amount
10' Ogen bay office SMN: AS10UYWG059 MODEL: 10W 268566 ‘ 1.00 $190.00 Rental $180.00
Fuel Surcharge Pick Up-MODEL: PUFSCG . i 1.00 .$15.00 Misc. 31500
Pick up MODEL: PICKUP i 1.00 $510.00 Misc. P $510.00
Delivery MODEL: DELIVERY ; ) 1.00 $510.00 Misc. i $510.00
Fuet Surcharge Delivery MODEL: DELFSCG 1.00 $15.00 Misc. $15.00
Personal Property Expense MODEL: PPE1 1.00 $6.65 Renta! $6.65
Loss Limitation Waiver MODEL: LLW -1.00 $22.80 Rental $22.80
-
!
‘Total Rentals $210.45
Total Misc. Charges §1,050,00
Tax $92.83
Total Current Invoice $1.36228

L Balance Due

(ﬁ,sez.z@

L]

For billing inquiries, please call customer service at (800) 456-1751
(M-F) 6AM - 5PM MST or email custsve@mobilemini.com
’ PAY ONLINE at www mobilemini.com
Late charge/finance charge includes late fee of $15 in addition to finance
charge of 1.5% per billing cycle assessed 21 days after invoice date
THANK YOU, MOBILE MINI

N —
o o, VB

#gec. ¥

. L
IWH&JIE ﬂﬂﬂillgs involice Account Number: 21114251
7420 S Kyrene Rd Suite # 101 June 18, 2009 Invoice Number: 121084805
Tempe, AZ 85283 Tot ice: 2
ADDRESS SERVICE REQUESTED otal involce:  $1,362.28 !
Phone: (800) 456-1751 Amount Paid:

Fax: (480)894-15C5
www . mobilemini.com

TO ENSURE PROPER CREDIT, ‘

PL F_ ASE RETURN THIS PORTION WITH YOUR PAYRMENT
Check here for address change

enter new address on reverse side.

z Respec . )
£ 5971 Jefferson NE Remit gayment to: :
:  Ste 101, Mobile Mini I, Inc. l
°  ALBUQUERQUE NM 87109 P O BOX 79149

PHOEN!X AZ B5062- 9149

“Illlllllllll“”lIllllIIll“lll“llllllll”llll||I”l‘l”ll| llni"' l Ii“|||ll|.‘l “ i““,” ‘”"Jl"'"“‘h“|“.t

00002111425131210848050000000000L3kL2285



INVOICE L \
APPLIED X\ | \

= Invoice No. IN-100914
GEOMECHANICS 7l AL imcics Date /1772009
Applied Geomechanics, Inc. |
140 Chestnut Street /
San Francisco, CA 84111
Phone: (415) 364-3200
Fax: (415)861-1448
Bill To;: RESPEC Customer ID: RESP
P.O. Box 725 o0 Projest No..  DIAGS604 | 5604
Rapid City. SD 57709-0725 Desciipticn:  Respec, Piezos & Logger
PO No.: 14265
Terms: Nat 30
Summary of Charges:
Notes: Job #18886.2
DETAIL QTy UNITS PRICE/UNIT DISC % PRICE
MISC 1.00000 EA 475.000000 0.00 475.000000

Vented Vibrating Wire Piezometer, 350kPa Range

Sales Total 8,871.00

Shipping & Handiing 305.81

Misc. Charges 0.00

- Tax Total 0.00

9,176.81

Less Amount Paid 0.00

T i - TOTAL AMOUNT DUE 3 §.175,81

. Remittance advice:

Mail checks to Applied Geomechanics, Inc. Dept #34092 P.O. Box 239000 San Francisco, CA 94125

Submit wires to Scott Valley Bank 1111 Broadway, Suite 1510 Oakland, CA 94607-4036, U.S.A.
ABA #1211-06252, Cradit to Account #10002730



y 0 \

INVOICE
invaice No. IN-100947
Invoice Date 6/30/2009 \

Applied Geomechanics, Inc.

140 Chestnut Street L ) :.L \
San Francisco, CA 94111 f 7? ¢ :
Phone: (415) 384-3200

Fax: {415)861-1443

™,

Bill To: Accounts Payable Customer ID: RESP
EEOSPEEOE 1o Project No..  DIAGS534 | 5554
. Description:  RESPEC, LILY-RS4E5 Install

Rapid City, SD 57708-0725 I
PO No.: ('__’1\’426_13

Terms: Jet 30

DETAIL QTy UNITS PRICE/UNIT DISC % PRICE

980720-01 3.00000 EA  8,500.000000 0.0C 25,500.000000
LILY Borehole Tiltmeter, +/-10deg, RS485: sn 8260, 8291,8282

70369-02 ' ' ' 1,050.00000 FT 0.700000
Tiltmeter Cable, 10 Conductor

1.00000 0.00 200.000000

Setup Fee for up to 50 sensors

AG! Atlas

MISC 8.00000 EA  150.000000 000  1,200.000000

1.00066 557.910000 . .810000

Round-trip Travel to & from site

Continued

Remittance advice: tail checks to Applied Geomechanics, Inc. Dept #34092 P.O. Box 39000 San Francisco, CA §413S e
Submit wires to Scott Valley Bank. 1111 Broadway, Suite 1510 Oakland, CA 94807-4038, U.S A,
ABA #1211-06252, Credit to Account #10002730




¢

. APPLIED N\

GEOMECHANICS

Applied Geomechanics, Inc.

INVOICE

Invoice No.

inveice Date

IN-100947
6/30/2009

\
‘ 140 Chestnut Street
San Francisco, CA 94111
Phone: (415) 364-3200
Fax: (415)861-1448
Bill To  Accounts Payable Customsr 10: RESP
SFE)SZ%S 12 Project No.  pjaG5554 | 5554
apid City. SO 57706-0725 Descrigtion: RESPEC, LILY-RS485 Install
PO N3t 14231
Terms: Net 30
DETAIL QTy UNITS PRICE/UNIT PRICE
MISC 1.06G0C EA 660.460000 §80.450000
Lodging & Meals

025402 *.

.' Remitiance advice:

ABA #1211-06252, Credit to Account #13002730

Sales Total

Shipping & Héndling
Misc. Charges
Tax Total

Less Amount Paid
TOTAL AMOUNT DUE

Mail checks to Applied Geomechanics, Inc. Dept #34092 P.O. Box 28000 San Francisco, CA 4129

Submit wires to Scott Valley Bank 1111 Ercadway, Suite 1510 Oakland, CA 94607-4035, U.S A,

/149.850000

42,578.25

396.75
0.00

0.00

42,975.00

0.00

42.975.00

<«



S | 3 \
| INVOIG '

Premsnon Surveylng & Computmg Solut|ons '

8201 JEFFERSON ST NE 1320 S PRIEST DR STE 101 3991 15t ST STEC 704 S ILLINOIS AVE STE C103 iﬁo'CE 0001-19%5 7;99."
1 JEFFERS P £ g 91 st S E 7 X {BER .
ALBUQUERQUE WM 87108-3431  TEMPE AZ 852816956  LIVERMORE CA 945514347  OAKRIDGE TN 378307900 ) A
(505) 343-0007 (480) 967-0032 (866) 4433544 (865) 220-5500 INVOICE [ 06,2209 ‘l
DEPOSIT ORDER DATE -
0le380 f by
s RE/GPEL INC. ' S RE/SPEC INC. : ‘
o ATTN: CHARLES BARBER 7 _ H O ATTN: CHARLES BARBER :
5 2371 JEFFERSON N, SUITE* 101 B :3' 5971 JEFFERSON NE, SUITE 10,l _
ALBUQUERQUE , NH 87109-3413 ALBUNUERAUE, NM 87109541 :
T (530%) 268-2661 T (50%) 2668~ 2661 S ; :
i ‘ mTebos P L EOETAERL :_. ;

T “CON. A7R PRISH - T 1795, 00
T

060999 COMNENT HGNK YOU €€

LN
[—

JLS NN BRI e

SALES DRAFT
HOLMHS THC

6281 JEFFERSON ST WE

ALAUGUERRUE, WM 87189~

PERCHANT § 1 4381336818467993
TERMIWAL 1D t 6880G465

SECONT o 1 sasEEERISTRGG 1 B

BATCH 1 146 ,,
0ATE i e6/2/89 TIN5 LLSL :
AUTH CO0E + 845881

SALES TAX ¢
REF &

AHOUHT $1382.41

CHARLES B&K3ER i I

PLFR E CGPE AERIN.

m CUS!MR CGW m

Subtotsll 0.00

i Tax g.00 %
| Total 0. 00
i @ Deposit 1362. 41

| .

5
”
T

—
M
ay
[ I
N
I

L

Further terms and conditions of sale, including certain
timitations on warranties and remedies, are set forth on the
reverse side cf this invoice and are incorporated herein.

.
i
. .
_
ACKHOWLEDSGED & RECEIVED BY T BATE : @
1

CUSTOMER DUPLICATE




HOLMANS

Precision Surveying & Computing Solutions

‘ Repee Engincering
g

5971 Jefferson Street, Suite 101
Albuuerque, NM 87109

Attention: Mr, Dave Henard

Phone #: 303-268-2661

Email: davehenardfirespec.com

Subject: Request for Quote - Topeon GPT-9003A 3" Reflectortess Robotie Total Station

@

We are ploused 1o offer the folloswing anotation for your consideranion:

Dare:

Juore Number:
Availabiling:
Terms:

Shipped Vie

4/27/09
MLE042709

Cusiomer P/U

FOB:

Afbuguerque, NM

Quoied Byv:{ Michelle Egusquiza

Page 1 of2

e | g | fard Deserirtten B I tn Iric ; Extended Price ]
Relleetoriess Rohotic Total Station: | | ‘
| | Tapean  [Topeon GPT-9003A 3" Robotic Total Station w/ Radio & BT (60418) SVS $39.390.00 $39.,590.00
ncludes (2) BT-630 Li-lon Batteries (604873 (2] BC-308 Chargers (60241
GPT-9000 Carrving Case, Tool Kit, Bar in, Silicon Cloth, Lens Cap,
Plumb bob, Tribrach, Manuats, & 2 Year Limited Warranty parts & {abor.
Topeon FC-2300 Radio Robatic Kit (60758}
Includes FC-2300 TopSURY Robotics 236M 13 RAM, 2GI3 ROM, 624 MHz.
XScale Processor, 5 Megapixel Camera. Bleetooth & Wikt connectivity, RS-1
Radio Modem tor FC-2300 (60618). RC-3 Complete (60430), A7TR 360 Prism
tor RC-3 (60702), FC-2300 Cradle (60743). FC-2300 Pole Clamp (60742},
Robotic Carbon Fiber Pole (60218), and TP-10 HD Wood Tripod (39010).
Topcon ATR 360 Backsight Prism (60702)
2 I 999 Topeon Promotiomad Discount Applied ea (S10.000.00) (S10.000.00)
. 3 1 999 Holman's Promotional Discount Applied e (S1.730.060) (S1.730.00)
Spare Power Kit for GPT-9003A:
4 I rs-90 Davsaver Battery Pack w/ Charger & Carry Case/Fripod Clip ea S170.00 $170.00
3 I 30036M [ Topeon Power Cable w/ Cigarette Lighter Adapter for PS-90 ed $145.00 $145.00
Recommended Robotic Accessories: t
6 ! 3219-03  [Seco Thumb Release Bipod - Carbon Fiber ea $274.00 $274.00
7 1 380112 {Topcon Instrument Cable Poca $75.00 $75.00
8 1 728333 |Edge Flash Drive USB 2.0 4GB eu $49.00 $49.00
9 1 604202 INLU HD ScreenGuardz - 3/pk for FC-2500 ca $15.95 S15.93
I
i Sub-Toral | $28.568.95
| Shipping | N/A
Applicable Tax Continued

i Total

Continued

Thank vou for this opportunity to quote. We hope to be favored with your order, which will receive our prompt and careful attention.
If vou have any questions, please eall me at (303) 449-3800 or fux me at (505) 343-3562.

Branarad
Pragared By

Quote Valid for 30 Days

Date Accepted By

5201 Jeiferson St NE, Albuguerque

Email: megusquifholmans.com

Date

MM 87168 / Phone (505) 449-3800 / Fax (505) 342-2562

CONFIDENTIAL - This proposal contains data that shall not be duplicated, used, or disclosed-in whole or part-for any purpose other

than to evaluate and approve this proposal.




HOLMANS

Precisiorn Surveying & Computing Solutions
Repee Engineering

3971 Jefferson Street, Suite 101

Albuuerque, NM 87109

Attention: Mr. Dave Henard

303-268-2661

Phone #: Email: davehenard@respec.com

Subject: Request for Quote - Topeon GPT-9003A 37 Reflectorless Robotic Total Station

B e plewsed 1o offer the following auoation jor vour consideration:

Duie:

Quaote Nunber:
Availabilitg:
Torms:

Shipped Via:

Customer PIU

—_—
4/27/09

L=

MLEO42709

(.:1.\'11

108

Albuguerque, NM

Quoted Bu:

Michelle Fgusquiza
=B N

Pase 2 0f2

Total

S$34.734.97

e | or | Descripption Lk Prive [ Eacuded Price
| SUB-TOTAL FROM PAGE t: $18.568.95
' Backsivht Aceessories:
10 | Q0331 |Crain Trimax Heavy Duty Composite Tripod e $210.00 $210.00
“Temporary Sale Price.
I I 91438 Crain Padded ATR Prism Bag el $20.00 $20.00
12 | 60722 {lopeon A7 Sighting Pote Mount it $30.00 S30.00
13 1 6330-10  [Seco Sighting Pole for A7 Prism e $9.40 $9.40
b4 { 642741 Seco Tribrach with Optical Plummet ca SE38.00 S138.00
ts 1 2070-00  |Seco Rotating Tribrach Adapter el S61.00 $61.00
16 i Y1458 Crain Padded Tribrach Bag e $20.00 $20.00
Topeon Intermediate Robotic Total Station Product Training:
17 1 990147 |Topcon Intermediate Robotic Total Station Product Training (2 Days) ea $3.300.00 $3,300.00
Includes equipment system setup, otal station and job settings using ficld
controller, topo/stakeout features, file transfer, and Student Training Guides. ‘
Training is conducted at Holman's Ine (Albuquerque, NM) by a GES/Survey @
Training Specialist during normal business hours M-F. \
[.imit (4) students per class.
Holman's Training courses are customized for each client. Training
will not be conducted in a multiple-customer environment, This
"one-on-one” method will maximize instructor & student
communication and is designed for best productivity & value.
Afl classes are measured for quality of instruction & learning.
mstruments & G'F’S sy‘:stems
] |
| Sub-Towad | % $32.357.33 )
i Shipping T~ \-/f‘//f\J
i

Thank you for this opportunity to quote. 3We hope to be favored with your order, which will receive our prompt and careful attention.

If vou huve any questions, please call me at (303) 449-3800 or fix me at (303) 343-3502.
Quote Valid for 30 Days

Preparec By Date ep

ccep

ted By

Date

Email: megusqui@holmans.com

CONFIDERTIALIF RTINS p¥is f CoMRHA B R a Vil Wil % 4 gﬂr?ﬁcza{e:@ﬁ]s%%?’ﬁ% Si 8

than to evaluate and approve this proposal.

for any purposc other



g v
A g ,
. " +“Taylor Water Well Service et |nV0l.ﬁ
O g[@@zzwzzm
317 Etcheverry Rd. ; .
’ DATE INVOIGE #
Carlsbad, NM §8220 Il JuN 152008 |
. ; } 6/1272009 5952
S U 1 —
- |
BILL TO ‘ | SHIPTO ”
RESPEC i
5971 Jefferson NE, Suite 101 T ey
Albuquerque, NM 87109-3413 b X '
b N .(// I
N AR Glo o
S~ rd
e
| PONUMBER |  TERMS | REP | SHP | VA |  FOB. | PROJECT |
' S
14264 6/12/2009
QUANTITY ITEM CODE DESCRIPTION PRICE EACH AMOUNT
3{RL Move In And Rig Up 300.00 900.00T
60 | Drilling Drilling Cost Per/Ft 20.00 1,200.00T
60 | 4" SCH40 4" Sch 40 Casing 4.85 291.00T
3JIGRT Grout each casing in place with portiand cement. 125.00 375.00T
3| SRFC COM Surface Completion 2% Pad+Metal Box 275.00 | §25.00T
Sales Tax @ 201.99 E
|
i
: F
i H
I
t
i
L .
] Total




© PLATEAU

-« Visit us at www.plateautel.com

| Account Number
Invoice Number
Invoice Date

L/XSE\\

00001867886
001774777
07/01/2009

Page 1 of 5
PBIDFT-1274

\

Previous Payments Current
Balance Received Charges
0.00 ’ 107.26CR 1 . 160.21

Billing Summary

Previous Amount Due

Payments Received

Other Charges and Credits

Other Charges and Credits Taxes
Late Payment Charges

Usage Cha.rges »

.. - Recurring Charges —
Nonrecurring Charges
Discounts

Taxes, Surcharges or Assessments

Total Amount Due by 07/20/2009

oL

Total Amount
Due

160.21 . ‘

8934

0.00
107.26CR
99.95
7.31
0.00
0.00

49.95
0.00
10.92

160.21

j’g L/ Tasic 2

E ER =
53= &
2 Zm -—
£ 9 =
‘S ©
S 5 c
c E «©
< o
2

o

pd

PLATEAU
®
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JUN-Z3-2goS 86:41 FROMBUOWING SERVICE ELEC Sg58854211

[01eg59322 F:iiry ,
. g N
Vs

Post-1t™ brand fax transmittal memo 7671 lm pages » "
To From

C '\’\,0\7 M\‘ ~ WCb De_Yq
Co. 7 Co. ~ @
Dogt, Pacna # )
Fax # Fax#

T - 53;»—%& ke Dé\'bu«w_-»
INVCICE [ld‘x Zg.(‘ mﬁ/

Cammatdal and [nduaitia! Slectical snd Contracting
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N(-:w Nﬂexico Emergy) NﬂineralS and Natural RCSOUFC@S Department

Bill Richardson

Governor
Joanna Prukop Mark Fesmire
Cabinet Secretary Division Director

Qil Conservation Division

April 30, 2009

T. Calder Ezzell, Jr., Esq.
P.O. Box 10
Roswell, New Mexico 88202-0010

Re: T1& W, Inc.
Dear Mr. Ezzell:

Reiterating the email I sent along earlier today, please understand that the Oil
Conservation Division is not insisting upon, recommending or even encouraging the
removal of the large brine storage tanks from the I &W, Inc. facility in Carlsbad. OCD
does acknowledge that OCD asked that the tanks be emptied of their contents to
decrease their weight, and thereby also decrease the likelihood that the weight would
expedite or even trigger a subsidence of the land surface.

Assuming that the tanks will need to be removed by crane and hauled away on
trucks, OCD’s position is that the crane and trucks themselves pose a threat of causing
catastrophic subsidence. Therefore the risk of removal likely outweighs any benefit.
The risk is similar to the risk warning to OCD included by your litigation staff in the
access agreement. The “collegial” nature of which document, by the wav, I am still
trying to explain to folks here in our agency. Thank vou for vour cooperation.

Sincerely,

Ty 4 / i . !
/ :

R
t
>

F ‘b S ,.l').v

: S ]
o / .
C. Brian James ¢ ,

Assistant General Counsel

Ce: Mark Fesmire

Oil Conservation Division
1220 South St Francis Drive = Santa Fe, Naw Mexico 87505 B
Phone (505) 476-3440 « Fax (505) 476-3462 « wysw.emnrd.state nm.us/QCD x
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Mark Fesmire, Director

Qil Conservarion Division

New Mexico Energy, Minerals and Natural Resources Department
1220 South St. Frances Drive

Santa Fe, New Mexico 87505

RESPEC, Inc.
3824 Jet Drive
P.O. Box 725
Rapid City, South Dakota 57709725
April 28, 2009

Dear Mr, Fesmire and Respee, Inc.:

This letter confirms I & W, Inc.’s (I&W) understanding that RESPEC, Inc. (“RESPEC) is
acting as an agent of the Qil Conservation Division (*OCD”). This letter is written in an effortto
settle OCD’s continued threats of litigation,

1&W grants the employees of RESPEC a limited license 1o enter at reagonable times
1&W’s yard overlying the abandoned wells at 3005 South Canal Street in Carlsbad, New

Mexico, (the “Premises™) until such time as the license is verminated at I&W's sole discretion,
subject to the followinp conditions:

1. 1&W, Inc. may require RESPEC employees to present identification prior
to entry upon the Premises; and

2. RESPEC's license will immediately terminate when it i3 no longer acting
as OCD’s agent regarding the Premises.

PLEASE BE ADVISED that 1&W is informed that OCD believes that the Premises will
catastrophically collapse without warning and the OCD further believes that this will result in the
loss of life and property. 1&W urges RESPEC to be aware of the possibility of catastrophic
collapse and not to exercise its license to enter the Premises.

Very Truly Yours,

e Q)

Lowell Irby, President /_‘\




>>w2n, Gail, EMNRD
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From: James, Brian, EMNRD
ent: Tuesday, April 28, 2009 10:08 AM
Qx Calder Ezzell
c: Fesmire, Mark, EMNRD; Leach, Carol, EMNRD; Macquesten, Gail, EMNRD
Subject: RE: 1 & W

Good morning Calder- Thanks for the email. As | understand our current situation the fuel tanks are, or will be today,
removed from the site. The utilities are being turned off today. I& W is completing the move of the balance of their
property from the site. | &W people will meet with OCD people today to discuss the focation of the 4 strand barbed wire
fence and subsecquent access to the property. In the interim “police” tape or some similar marker will be used to keep
the public away from the site. The access agreement will be faxed here today so we can have the OCD folks and the
consultants on site tomorrow to begin the installation of the monitoring devices. OCD will hold in abeyance the
Compliance Order since the | &W people have thus far accomplished that which OCD was immediately concerned about.
I am asking that we send to you the expert’s proposed Affidavit with regard to the prognosis for the site. At any rate, we
paid for it and to the extent it is useful to the property owner or others in understanding the problem it should be made
available. The affidavit is in draft form but it contains persuasive numeric evaluations of the situation as we now
understand it. The expert conclusions may evolve as, or if, we learn ‘more about the cavern size, location, subsidence
and relationship to adjoining properties or interests. Once we receive the executed access agreement and until we hear
that we have a problem from the onsite staff we will have concluded addressing the emergency issues presented by
these plugged brine wells. Thank you and your clients for the cooperation in trying to protect life and property in
Carlshad. Please don’t hesitate to call if questions arise during the study phase we are about to embark upon.

C.BRIANJAMES

Assistant General Counsel

Energy. Minerals & Natural Resources Department
220 South St. Francis Drive

anta Fe, NM 87505

Tel 505.476.3216 ~ Fax 505.476.3220
brian.james@state.nm.us

From: Calder Ezzell [mailto:cezzell@hinklelawfirm.com]
Sent: Monday, April 27, 2009 4:40 PM

To: James, Brian, EMNRD

Cc: Macquesten, Gail, EMNRD; Fesmire, Mark, EMNRD
Subject: RE: I & W

Thanks for the update. | have e-mailed the reports of 1&W's monitoring from 5/08 to 4/09 to Jim Griéwald.
Calder

From: James, Brian, EMNRD [mailto:Brian.James@state.nm.us]
Sent: Monday, Aprit 27, 2009 4:31 PM

To: Calder Ezzell

Cc: Macquesten, Gail, EMNRD; Fesmire, Mark, EMNRD
Subject: T & W

.‘,ood afternoon Calder- We have a draft of some documents to resolve this matter. They are under review and we will get them to
you tomorrow at the earliest. This has been complicated by | &W's desire not to be under a court order. | think we have it done in a
manner that is not a court order nor do they assign liability. Thanks for your patience and cooperation.

1



C.BRIANJAMES
Assistant General Counsel
Energy. Minerals & Natural Resources Department
1220 South St. Francis Drive
Santa Fe, NM 87505
Tel 505.476.3216 ~ Fax 505.476.3220
brian.james@ state.nm.us

Confidentiality Notice: This e-mail, including all attachments is for the sole use of the intended recipient(s) and
may contain confidential and privileged information. Any unauthorized review, use, disclosure or distribution is
prohibiled unless specifically provided under the New Mexico Inspection of Public Records Act. If you are not
the intended recipient, please contact the sender and destroy all copies of this message. -- This email has been
scanned by the Sybari - Antigen Email System.

This inbound email has been scanned by the MessageLabs Email Security System.
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' Bill Richardson

Governor
Joanna Prukop Mark Fesmire
Cabinet Secretary Division Director

Qil Conservation Division

April 23, 2009

T. Calder Ezzell, Jr.

Lucas M. Williams

Hinkle, Hensley, Shanor & Martin, LLP
P.O. Box 10

Roswell, NM 88202

Via facsimile transmission 575 623 9332and email

Re: |&W, Inc. brine facility operations in Carlsbad, New Mexico
BW 006 (API #30-015-22574), SW/4, SW/4 of Section 17, Township 22 South,
Range 27 East, NMPM, Eddy County

® Dear Mr. Ezzell and Mr. Williams,

Let me begin by thanking you and your client for your timely response to yesterday's
email correspondence. However, your client’s response, while indicative of some
progress toward our required goal, is not adequate. Without belaboring the number of
‘previous contacts with I&W, Inc. (I&W) and its public assurances that they would be
cooperative in the resolution of this issue, I&W has not made enough progress fast
enough to protect public health, safety and welfare. Under normal circumstances 1&W's
efforts thus far may be both reasonable and timely. Given the potential scope of the

problem i&W's brine well operation has caused, their actions thus far are neither timely
nor reasonable.

In addition to the steps previously taken, | &W must forthwith:

Execute and deliver to OCD the Access Agreement requested.

Empty and/or then remove the propane and diesel tanks from their site:
Recover any equipment and supplies 1&W intends to remove from the facility;
Cease operations including truck repair and office activities;.

Install a fence around the facility sufficient to prevent public access.

Provide the monitoring data it has previously promised the OCD.

Db =

As you know, two (2) other brine wells similarly situated and configured as the brine well
. on the 1&W site have collapsed into sinkholes since the I&W permit was renewed in

QOil Conservation Division * 1220 South St. Francis Drive
* Santa Fe, New Mexico 87505
" Phone: (505) 476-3440 * Fax (505) 476-3462* http://www . emnrd.state.nm.us




April 23, 2009
Page 2

January 2008. This is not speculation. These collapses have occurred, resulting, in

both instances, in enormous holes in the ground. Fortunately, unlike the I&W wells, the ”
wells that have already collapsed were in isolated outlying areas, not located in the City

of Carlsbad. As outlined in earlier telephone conversations and meetings with OCD

staff, and by April 9, 2009 letter, the danger posed by the {&W operation is both real and
substantial for certain; and, could also be immediate. A well collapse at I&W'’s location

threatens human life on two well-traveled highways, South Canal Street, Highway 285

and National Parks Hwy, Highway 180 and massive property damage including the

Carlsbad lIrrigation District Canal. The I&W location is in a developed area, and is also

adjacent to a mobile home park, a feed store and a church.

Continuing to insist that 1&W be allowed to bring trucks onto the property is an
unconscionable risk of human life. Continued truck use will also compromise the
efficacy of the monitoring and warning devices OCD is prepared to install. To allow the
continued use of the I&W property for truck traffic will require that the warning devices

. be calibrated to take into account the rumbling of trucks on the site. That reduces the
protections afforded by the warning devices, if any, as well as increases the chance for
false alarms to be reported to the emergency responders.

The Oil Conservation Division (OCD) demands that your client, I&W immediately cease
operations at its facility identified above and provide an access agreement aflowing the
OCD and its contractors on site. In addition, the OCD demands that you complete, and
confirm in writing, the actions detailed above on or before Wednesday, April 29, 2009.

The OCD makes these demands because of the distinct probability that a subsurface @
cavern under |&W’s Eugenie #1 and Eugenie #2 wells will collapse. Operatlons must

cease at the location both to protect public safety and to allow the OCD to take
imrediate steps to install a monitoring and early warning system, and delineate the

cavern. OCD's contractors stand ready to begin work Wednesday, April 29, 2009.

The OCD has made repeated requests for I&W'’s cooperation since our initial telephone
conversation with Mr. Williams on April 3, 2009. On April 21, 2009, during a telephone
conversation with Mr. Ezzell and in a follow-up e-mail, the OCD demanded that I&W
cease operations and demanded that I&W provide a timeline for completing the three
actions outlined above. Mr. Ezzell's e-mailed response, dated April 22, is inadequate.
Although Mr. Ezzell states that I&W has removed all but one of its tru_,cks he also states
that I&W intends to continue to use its truck shop on site and intends to maintain its
business office on site. Mr. Ezzell also stated that the propane and diesel tanks had not
been emptied, and gave no timeline for removing the fuel. He also provided no timeline
for installing a fence to restrict public access to the site. 3

: .
I&W's response indicates that it does not recognize the seriousness and the immediacy
of the situation. The OCD will file an application for an injunction to obtain an
enforceable order requiring 1&W to take the actions described above. The OCD will hold
off on seeking an injunction only if I&W agrees to a compliance order under the Water
Quality Act or a consent order requiring the actions described above. The OCD must
receive 1&W'’s response by 8 a.m. on Monday, April 27 or it will file for injunction. @

e T e g g e 3 R i+ i gt S et oy
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The OCD will proceed under two statutes: NMSA 1978, Section 74-6-10(A) and NMSA
1978, Section 74-10-11(A).

Section 74-6-10(A)

Section 74-6-10(A) provides that a constituent agency may seek injunctive relief when it
determines that a person has violated or is violating a condition of a permit issued
pursuant to the Water Quality Act, Chapter 74, Article 6 NMSA 1978. |&W operates its
facility pursuant to discharge permit BW-006, issued under the Water Quality Act.
Paragraph 21(F) of the discharge -permit approval conditions provides, in relevant part,
“If the operator cannot demonstrate the integrity of the system to the satisfaction of the
Division then the operator may be required to shut-down, close the site and properly
plug and abandoned (sic) the well.”

I&W is in violation of Paragraph 21(F) because it cannot demonstrate the integrity of the
brine well system. The OCD has outlined its concerns in several telephone
conversations with you, at a meeting in your offices on April 6, 2009, in a letter faxed
and mailed to you on April 9, 2009, and at a meeting in Carlsbad on April 9, 2009
hosted by New Mexico Homeland Security & Emergency Management. To summarize,
based on the age of I&W’s operations, the amount of brine produced, the well
configuration, and the limited sonar data currently available, the OCD concludes that the
cavern under the wells is large with a broad roof, and is relatively close to the surface.
I&W'’s operation shares these features with the two brine wells that suffered
catastrophic collapses last year: Jim's Water Service (BW-5) and Loco Hills Water
Disposal (BW-12). 1&W's operation. has additional factors that make it vulnerable to
collapse: fresh water infiltrating the -ground from the unlined irrigation ditch that runs
adjacent to the facility may be dissoiving the salt zone from the top, and vibrations from
the truck yard currently being operated over the cavern could trigger a collapse.

I&W cannot demonstrate that its brine well system has integrity both because of the
circumstances summarized above and because it is in violation of other provisions of its
permit: _

1. Paragraph 21(F) requires I&W to provide information in each annual report on
the size and extent of the solution cavern and geologic/engineering data
demonstrating that continued brine extraction will not cause surface subsidence,
collapse or damage to property, or become a threat to public health and the
environment. 1&W has not filed an annual report for 2008 and has not provided
sufficient information to evaluate subsidence risks.

2. Paragraph 20(B) requires I&W to submit a plan for long-term subsidence,
including a schedule for long-term surveying to ensure public safety
subsidence/collapse issue, a health and safety plan for alerting the proper
authorities, ensuring prompt evacuation of the community, and protection of the
health and safety of the general public. 1&W has not provided the plans required
by Paragraph 20(B).

3. Paragraph 21(F) also allows the OCD to reqguire installation of subsidence
monitoring in order to demonstrate the integrity of the system. The OCD
previously required I&W to provide weekly subsidence monitoring; as discussed
in my letter of April 9, 2009, 1&W has not provided the monitoring data, nor does
it appear to have fully implemented subsidence monitoring in the past. Given the



April 23, 2009 L L
Page 4

probability of a collapse, the OCD is now requiring real-time subsidence
monitoring and an early-warning system. If truck .traffic continues at the site
those systems may not be adequately effective or may generate false alarms.

It is clear that I&W has violated its permit terms. It is equally clear that the facility must
be closed, and a subsidence monitoring system and early warning system must be
installed as qurck)y as possible. The OCD will seek an order from the court forcing I&W
to cease operations, provide an access agreement, remove the obvious fire hazards
posed by the diesel and propane on site, and secure the facility with a fence. This will
allow the OCD to move forward with installation of a monitoring and early-warning
system. Although installation and maintenance of monitoring systems are 1&W's
responsibility under the permit, due to the exigent circumstances the OCD will take the
necessary actions and seek reimbursement from I&W at a later time. We renew our
' request to be contacted by I&W'’s insurance carrier.

Section 74-6-11(A)

Section 74-6-11(A) provides that if a constituent agency determines that a source over
which it has been delegated authority poses an imminert and substantial danger to
public health, it may bring suit to restrain any person causing or contributing to the
alleged condition from further causing or contributing to the condition or take such other
action as deemed necessary and appropriate.

While the OCD cannot provide an exact timetable for a collapse at the site, the collapse
is a virtual certainty. Given that I&W's continued operations may trigger a collapse, I&W "
has not complied with its permit requirements for monitoring and has not been willing to
‘cease operations so that an early-warning system can be installed and operated OCD
has no option but to pursue whatever courses are available to preserve public safety to
the best of its ability. OCD will appremate 1&W immediate and cornplete efforts to reach

the same goal.

Sincerely;

e

C. Brian James |
Assistant GeneralCounsel
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OIL CONSERVATION DIVISION
. 1220 S. ST. FRANCIS DRIVE
SANTA FE,NM 87505
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HiNngLE, HENSLEY, SHANOR & MARTIN, L.L.P.
ATTORNEYS AT LAW .

400 PENN PLAZA, SUITE 700

PO BOX IO WRITER:

ROSWELL, NEW MEXICO 88202

T. Calder Ezzell, Jr.
cezzell@hinklelawfirm.com

hinkielawfirm.com 575-622-6SIC (FAX) §75-623-9332

April 22, 2009

VIA E-MAIL
(brian.james(@state.nm.us)

Mr. Brian James

Assistant General Counsel

Energy Minerals and Natural
Resources Department

Re: 1 & W, Inc.

Dear Mr. James:

Please accept this letter as a status report of [ & W, Inc.’s voluntary compliance with the
requests made by the Oil Conservation Division regarding the I & W yard in Carlsbad, New
Mexico. '

. 1. Truck Traffic: As I told you on the phone yesterday, all third party truck
: traffic ceased immediately after the April 6th meeting with OCD personnel in Roswell.
With respect to [ & W’s tank trucks, [ & W has today executed a short term lease with the
o City of Carlsbad for a location in the Carlsbad Industrial Park. It is my understanding that
) ‘)\"\ when executed by the mayor this afternoon, they will fax me a copy. I also understand that
v I & W’s trucks will be gone from their yard at the close of business today, with the possible
exception of one truck. That truck cannot be moved because I & W cannot find the keys
and they assume the truck’s operator, who is off today, has the keys in his pocket.

I & W is looking for a suitable facility to which they can relocate their maintenance
shop, but until one is found, I & W plans to co@nue to use the shop for work that cannot
be performed elsewhere. This traffic will be routed so that-trucks will not drive through the
part of the yard where the brine well was located. Will this minimum amount of traffic
interfere with the OCD’s monitoring program?

2. Contents of Tanks: The four 1,000 barrel brine tanks located at the site of the
No. 1 Well have all been drained down to _the-valves—Thete is a 500 barrel fresh water tank
that 1s essentially full. There is a Eﬁﬁe tank and a diesel tarﬂg)vhich currently contain
fuel. 1 & W cannot relocate the fudltanks_to_the-temporafy site at the Carlsbad Industrial
Park because the temporary site has no electricity. [ & W is actively seeking another
location for these two tanks.

PO BOX IO PO BOX 3580 PO BOX 2068
ROSWELL, NEW MEXICC 88202 MIDLAND, TEXAS 79702 SANTA FE, NEW MEXICO B7504
{575) 622-6510 (432) 683-469I {508) 982-4554

FAX (575) €223-9332 FAX (432) 683-6518 FAX (SOS) 982-8623
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3. Public Access: I & W will fence the property to restrict public assess. I
understand that four strand barbwire will be sufficient, although I have questions over the
actual location of the fence and how it should be gated to provide access for monitoring. 1
assume that it is acceptable that the fence not go up until the monitoring devices are
mstalled. I & W would also like to visit with OCD regarding the ongoing use of their office
pending the move to the new location and during the OCD’s monitoring program.

4, Monitoring: I & W continues to voluntarily conduct the monitoring program

‘that was requested by the OCD after approval of the plugging of the brine well. [ & W is

providing me with copies of every report which I will forward to you. If the reports can be
easily scanned, they will e-mail them to me and [ will forward them to you. If scanning is
impractical, they will hand deliver the reports and I will overnight them to you.
Please do not hesitate to contact me if you have any questions.
Yours very truly,
HINKLE, HENSLEY, SHANOR & M. me, LL.P.

T Calder Ezzell, J1

TCE/tw

HINKLE, HENSLEY, SHANOR & MARTIN, L.L.P.
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Lucas Williams, Esq.

Hinkle, Hensley, Shanor & Martin, LLP
P.O. Box 10

Roswell, NM 88202-0010

Fax; 505476=3462-
595 . 623 -9 TR
Via fax and mail

Dear Mr. Williams,

| am writing in response to your letter of April 3, 2009, in which you describe our
telephone conversations of that date. |1 am concerned that your letter mischaracterizes
those conversations in several important respects and | want to clarify both the nature of
the issues and the position of the Oil Conservation Division (OCD).

On Friday, April 3, 2009, | spoke with you in a series of phone conversations regarding
the OCD’s concerns regarding 1&W Inc.’s (“I&W”) brine facility operations in Carlsbad,
New Mexico. Mr. Jim Griswold.of the GCL’s Environmental Bureau had made several
attempts the day before to speak with the owners of I&W about OCD’s concerns. He
was able to contact Mr. Kevin Wilson, {&W'’s operations manager, but was not able to
reach the owners of I&W directly. On Friday morning, Mr. Wilson told Mr. Griswold that
|I&W had retained counsel in the matter, and gave him your name and the name of Mr.
Calder Ezzell, Jr. Mr. Wilson told Mr. Griswold that Mr. Ezzell would be out of town until
Monday. | therefore called you.

During our first conversation on April 3 | was joined on speaker phone by Mr. Griswold
and by Glenn von Gonten, also of the OCD’s Envircnmental Bureau. The following
summarizes our conversation: :

Mr. Griswold and Mr. von Gonten told you that New Mexico had experienced two
sudden and catastrophic brine well collapses in the prior year. Those incidents caused
the OCD to re-examine its other permitted brine wells. The OCD also hosted a brine
well workgroup on March 26 and 27, 2009. Participants at the meeting included OCD,

Oil Conservation Division * 1220 South St. Francis Drive
* Santa Fe, New Mexice 87505
* Phone: (505) 476-3440 * Fax (505) 476-3462* hito:/iwww.emnrd.state.nm s
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the Environmental Protection Agency, the Department of Energy, the National Cave and
Karst Research Institute, the Solution Mining Research Institute, and New Mexico
industry representatives. The workgroup discussed the two collapses, the collapse
potential of existing brine wells in New Mexico, and what could be done in future

~ operations to avoid collapses. During the workgroup, participants discussed I&W's
operations. The members of the workgroup were concerned because I&W'’s operations
share physical features with the two brine wells that had collapsed and because the
facility is located in a developed area, posing special risks to life and property in the
event of a collapse.

After the workgroup, members of the OCD’s Environmental Bureau briefed Cabinet
Secretary Joanna Prukop of the Energy, Minerals and Natural Resources Department
("EMNRD”) on the workgroup’s concerns. On April 2, 2009, Secretary Prukop and OCD
staff briefed representatives of New Mexico’'s Department of Homeland Security and
Emergency Management (“Homeland Security”), and the two deparntments planned
additional meetings in Santa Fe with representatives of potentially affected state
agencies in Santa Fe, and in Carlsbad with local responders. (Mr: Griswold-and Mr. von
Gionten participated in a meeting the next day, April 3, 2009, with Homeland Security
and Santa Fe representatives of the Department of Public Safety, the Highway
Department and the Environment Department. Homeland Security has scheduled a
meeting in Carlsbad with the OCD and local responders for Apnl 9, 2009. )

As we explained during our telephone conversation, as.a result of the concerns raised
by the workgroup and the April'2, 2009 meeting with Homeland Security, EMNRD made
the decision to contact I&W to request that it take actions to protect human life and
property, and to inform I&W that it intended to take legal action if necessary to protect
human life and property. The requested actions, described in more detail below, were
to cease truck traffic at the facility, remove the contents of tanks at the facmty, restrict
public access, and cooperate with a momtormg program.

After OCD s first phone callto you on April 3,2009, you |nd|cated that you ‘would speak
to your client and call us back. In our second phone call that day you indicated that
your client was not willing to cease its normal business operations at the site, and that

- you considered-the requested restrictions on its activities to constltute a “taking” of the

property

- | called you back later that afternoon to arrange a meeting at your offices in Roswell for

Monday, April 6, 2009 at 1:.00 PM, so that the OCD could brief you and your clients on
the situation in more detail. OCD Division Director Mark Fesmire, Glenn von Gonten,
Jim Griswold and | attended the meeting for the OCD. You, Mr. Ezzell, Mr. Wilson, and
|&W owners Lowell and Eugene Irby attended.

Mr. von Gonten and Mr. Griswold briefed you in detail on the two collapses and on the
conditions at the 1&W brine well that caused the concern about another collapse. They
explained that, like the two brine wells that collapsed, I&W’s Eugenie #1 brine well had
been in operation for decades and is located in an area where the salt zone is shallow -
approximately 400 feet BGS. And like the two brine wells that collapsed, 1&W's Eugenie
#1 brine well was configured to inject fresh water down the annulus, and extract brine
through the tubing. As the fresh water dissolves the salts in the salt zone, this
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configuration generally results in a cavern with a shape that resembles an upside-down
Christmas tree: a broad “roof” at the top and narrowing at the bottom. A broad-roofed
cavern is more vulnerable to collapse. (The opposite configuration — injection of fresh
water down the tubing and extraction of brine through the annulus — would have created
a cavern with a more stable cylindrical or teardrop shape.)

As Mr. von Gonten and Mr. Griswold discussed, 1&W's brine operations have additional
features that are troubling. First, for some period of time, the brine operation used a
second well, the Eugenie #2, located approximately 325 feet northwest of the first well.
Fresh water was injected down the Eugenie #2, and brine was extracted from the
Eugenie #1, creating a cavern running between the Eugenie #2 and the Eugenie #1. If
the Eugenie #1 were to collapse, the collapse could extend to the Eugenie #2. Second,
the Eugenie #1 is located adjacent to an unlined irrigation ditch. Water infiltrating the
ground from the irrigation ditch could increase the risk-of collapse. If water were flowing
at the time of collapse, the erosion of the sink hole could be increased. We believe that
the only shutoff for the irrigation canal is approximately 10 miles upstream at Lake
Avalon. After our meeting, Mr. von Gonten and Mr. Griswold thought of a third troubling
feature: at I&W'’s facility, trucks drive in the area immediately surrounding the wellhead.

The two brine wells that collapsed did not have truck traffic in the immediate vicinity of
the wellhead.

Finally, the location of 1&W's brine operation poses special dangers in the event of
collapse. The facility where the brine operations are located is in the city of Carlsbad,
between US 285 and US 180/62 where those two highways meet at a “Y"-shaped
intersection. The site contains I&W'’s administrative offices, liquid storage tanks, and
areas for vehicle parking and servicing, including a truck wash. A feed store is located
on the adjacent property to the west, a church is located on the property to the east.
The Carlsbad Irrigation District.canal borders the 1&W facility on the south, and a trailer
park is located immediately across the canal from the I&W facility. If the I&W brine well
collapses in a manner similar to the collapses of the other two wells, the initial collapse
and subsequent surface cracks and sidewall caving could affect not only 1&W'’s yard,
but the infrastructure in the area, including commercial buildings, roadways, the canal,
residences at the trailer park, and above- and underground utilities.

At our meeting, Mr. von Gonten and Mr. Griswold provided additional technical
information on estimating cavern size and shape at the I&W site, and the calculations
they used for determining the size of the cavern based on the available-sonar (which
covered only the uppermost portions of the cavern) and the available production
records. Mr. Griswold indicated that the OCD was retaining experts to advise on
methods to determine the cavern size, establish a monitoring program, and advise on

possible methods for preventing a collapse or mitigating the damage in the event of a
collapse.

Mr. von Gonten and Mr. Griswold stressed that in the two prior incidents, the wells
collapsed suddenly, catastrophically and without warning, with additional subsidence
continuing to this date. Mr. von Gonten’s presentation included photographs showing
the growth of the two sinkholes. Jim's Water Service is now more than 300 feet across
and the Loco Hills sinkhole is as much as 290 feet across. The collapse at Jim's Water
Service occusred at approximately 8:15 a.m. when an employee drove on site to check



April 9. 2009 : .
Page 4 '

~ the well head. He saw what appeared to be puffs of dirt, and got out of his truck to
investigate, leaving the motor running. When he realized that the well was collapsing, @
he got back into the truck and drove away. The operator of the Loco Hills facility

noticed the initial subsidence at midday and called the OCD: the collapse occurred

while he was on the phone. Although the Loco Hills site had a program of daily visual
monitoring in place, the monitoring provided no advance warning of the collapse. -

Seismic readings — studied after the fact — showed some seismic activity prior to the
collapse of one of the sites but not at the other. ’

Duringthe meeting, the OCD provided you with hard copies of the photos that were
used in the presentation, and provided you with an electronic version of the presentation
materials. The OCD also directed you and I&W to additional information on OCD’s
website, which contains imaged documents from the brine well workgroup meeting
(BW-999), and imaged documents and other records regarding individual brine wells,
including Jim’s Water Service (BW-5) and Loco Hills Water Disposal (BW-21). The
OCD also invited 1&W and its counsel to the briefing portion of the meeting to be hosted
by Homeland Security at the Pecos River Valley Conference Center in Carlsbad at 3
p.m. on April 9, 2009.

With this letter the OCD is asking, again, that I&W voluntarily take the following
common-sense precautions to reduce risk to life and property at I&W'’s facility and at
neighboring locations:

Cease truck traffic at the facility. The concern is that wbratnons from truck traffic ove@
the cavern could trigger a collapse.
- 2. Remove the contents of tanks at the facility, if removal can be accompllshed safely.
Removal of liquids will reduce weight on the overburden, and hazardous liguids should
be removed to prevent release of those liquids during a collapse. The OCD is
parhcularly concerned about tanks containing propane, Wthh could spark an explosion
~in the event of a Collapse :
3. Restrict public access to the facility. ' _
4. Cooperate-with monitoring. The OCD has been working with 1&W to establish a
monitoring program for the site, but has not seen proof that the monitoring is in place,
and has not received monitoring data. As we have discussed, the OCD’s experience is
that weekly or daily monitoring will not provide adequate warning of a collapse. The
OCD is working to determine if a real-time monitoring system can be designed that will
provide sufficient warning to prevent loss of life or property, and will require I&W's
cooperation in that monitoring program.

As we have previously stated, the OCD is considering legal action to obtain a court
order forcing I&W to adopt these precautions to protect life and property. Such actions
may include but are not limited to obtaining an order under NMSA 1978, Section 74-6-
11 ' ‘

In your letter of April 3, 2009, you characterize the OCD’s request and any possible: )
legal action to require safety measures to be a "taking” of property by the state. The @
OCD views the situation as one in which the state is putting the operator on notice of
unsafe conditions at a site that pose a serious risk to human life and property, and is
asking the operator to take reasonable actions to mitigate that risk. During our
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telephone conversations and in your April 3, 2009 letter, you stated that there is no
evidence of subsidence or any indication that the well is going to collapse. | hope that
the additional briefing the OCD has provided to you and your clients has clarified that
brine well collapses can and have occurred with little or no advance warning, and that
the I&W well poses a serious risk of collapse. Further, the location of the I1&W brine well
in a developed area poses a significant danger to human life and property in the event
of a collapse. Under the circumstances, 1&W's insistence on a timeline for a collapse
and evidence of actual subsidence before taking precautions could have tragic
consequences.

The OCD looks forward to your participation in Homeland Security’s April 9, 2009
meeting to brief local officials and responders, and hopes that I&W will reconsider its
refusal to cooperate in light of the additional information that has been provided.

Sincerely, . s /i/ / y
¢ I e Cle
. ’ ./-(,(..»-,// = / 4 ¢ O [,
Gail MacQuesten
Assistant General Counsel

i

Cc: Joanna Prukop, Cabinet Secretary, Energy, Minerals and Natural Resources
Mark Fesmire, Director, Oil Conservation Division
Glenn von Gonten, Environmental Bureau, Oil Conservation Division
Jim Griswold, Environmental Bureau, Oil Conservation Division
Timothy Manning, State Director, Department of Homeland Security and
Emergency Management
John Wheeler, Department of Homeland Security and Emergency Management
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HINKLE, HENSLEY, SHANOR & MARTIN, L.L.P.
Attornevs at Law
400 Penn Plaza, Suite 700
P.O. Box 10

Roswell, New Mcxico 88202

(575) 622-6510

Fax: (575) 623-9332
FAX COVER SHEET
DATE: April 3,2009

PLEASE DELIVER THE FOLLOWING PAGE(S) TO:
TO: Gail McQuesten, Esq Fax No.: (505) 476-3462
FROM: Lucas M. Williams, Esq.

RE: NMOCD's Proposed Actions Against { & W, Inc.
Two Telephone Conversations of April 3, 2009
TOTAL NUMBER OF PAGES, INCLUDING COVER SHEET: Three (3)
ORIGINAL OF THIS DOCUMENT TO FOLLOW BY U.S. MAIL: es ONo

IF YOU DO NOT RECEIVE ALL THE PAGES, PLEASE CALL US BACK AS SOON AS
POSSIBLE AT (575) 622-6510.

CLIENT/MATTER #:
TIME: a.m./p.m.
TELECOMMUNICATOR: Ashley

NOTES:

The information contained in this facsimile message is attorney-clicnt privileged and confidential information intended
only for use by the individual or entity named above. If the reader of this message is not the intended recipient, or the
employee or agent responsible for delivery to the intended recipient, you are hereby notified that any dissemination,
distribution or copying of'this communication is in error. If you have received this facsimile in error, please immediately
notily us by collect telephone call and retumn the original message (o us at the above address via the U.S. Postal Service,
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HiNkLE, HENSLEY, SHANOR & MARTIN, L.L.P.
ATYTORNEYS AT LAW
/OO0 PENN PLAZZA, SUITE 7200

WRITER:
PO BOx 1@

ROSWELL, NEW MEXICO 88202 | Lucas M. willlams, Esgq,
minkielawfirm.com C75-G22-6510 (FAX) S75-823-5332 iwHllams@hinkielawfirm.com

April 3, 2009

Gail McQuesten, Esq. VIA USPS &
Conservation Division, EMNRD FACSIMILE
1220 S St. Francis Dr.

Santa Fe, New Mexico 87505-4000

(305) 476-3451 telephone

(505) 476-3462 facsimile

Re:  NMOCD'’s Proposed Actions Against I & W, Inc.
Two Telephone Conversations of April 3, 2009

Dear Ms. McQuesten:

My name is Lucas Williams. | am an attorney representing I & W, Inc. (“I&W”). I am

writing to follow up on our two (2) telephone conversations earlier today. In our first

’ conversation at approximately 10:40 AM this morning, I spoke with you, Mr. Jim Griswold, and
Mr. Glenn VonGonten. During that conversation you indicated that unless I&W voluntary,
completely, and immediately vacated the surface estate surrounding the now-abandoned Eugenie

No. 1 well and removed its vehicles, tanks, and other equipment, the NMOCD would seek a

temporary restraining order in the Fifth Judicial District Court in Eddy County, New Mexico, to
force I&W from its property.

Mr. VonGonten spoke extensively about concerns that had arisen as a result of meetings
of the Brine Well Work Group and specifically talked about concerns that had arisen regarding
the Eugenie No. 1 well. Mr. VonGonten expressed concern that the Eugenie No. | might
collapse after being plugged and abandond pursuant to NMOCD direction and approval. When |
asked Mr. VonGonten whether the NMOCD had any evidence of subsidence at the Eugenie No.
1 well or any indication that the well was going to collapse, he twice stated “no.” Mr.
VonGonten did go on to note that persons outside of the NMOCD believed that it was possible
that the well could someday collapse and referred to unidentified employees of the Department
of Energy and the Environmental Protection Agency.

As part of that conversation Mr. VanGonten confirmed that the State of New Mexico
intended to take I&W’s property.

' PO BOX IO PO BOX 3%80 FO BOX 2068

ROSWELL, NEwW MEXICO Ba2Z0z MIDLAND, TEXAS 79702 SANTA FE, NEW MEXICQ 87304
%7%) 422-6510 {432) 583453 {505 282-4554
Fax (876} §23-9332 FAX {432} 683-6513 FAX (505} Q82-8623
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In our second conversation at approximately 1:00 PM today, you indicated that the %

NMOCD was exploring alternative means of taking 1&W’s property, including declaring an
ernergency under NMSA 1978, § 74-6-11 (1993). ‘

In the event that NMOCD, itself or through a sister agency or otherwise, seeks to take
action against 1&W, please notify me immediately at (575) 622-6510 or via email at
Iwilliams@hinklelawfirm.com so that 1 & W may be represented in any attendant proceeding.

If you have any questions, please do not hesitate to contact me.
Very truly yours,
HINKLE, HENSLEY, SHANOR & MARTIN, L.L.P.

L > ee.

Lucas M. Williams, Esq.
CC:  Client

HINKLE, HENSLEY, SHANOR & MARTIN, L.L.P.

TOTAL P.B3
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January 21, 2010

Energy, Minerals and Natural Resources Department Issues $2.6 Million Compliance
Order to Carlsbad Brine Well Operator for Failure to Address Subsidence Issues

SANTA FE, NM — The New Mexico Energy, Minerals and Natural Resources Department’s Oil Conservation
Division issued a Compliance Order today with a proposed civil penalty of $2,637,000.00 to {&W, Inc. for
violating multiple conditions of its discharge permit for its brine well facility operated in the City of Carlsbad.
Violations include:

o Failure to provide a subsidence monitoring program and a health and safety plan;

¢ Failure to provide capacity/cavity configuration data along with geologic and engineering information

demonstrating the integrity of the solution mining system;

e Failure to maintain a ground water monitoring program;

o Failure to provide production/injection volumes; and

+ Failure to provide analysis of the injection fluid and brine.

“The Qil Conservation Division has taken numerous steps to work with the operator,” stated Cabinet Secretary
Jon Goldstein. “Their failure to accept responsibility for the brine well they own, operate and profit from has
forced the department to step in and require them with this enforceable order to do the right thing to protect
human health and safety.”

The Oil Conservation Division made numerous verbal and written requests to I&W concerning permit
compliance, most recently in a November 20, 2009, letter. I&W did not comply with these requests. The
Compliance Order issued to I&W requires it to take the actions it agreed upon when it accepted its permit. The
division is reviewing all brine wells in the state on permit compliance.

“Brine well permits contain monitoring systems and health and safety plans,” stated Oil Conservation Division
Director Mark Fesmire. “Operators in New Mexico are responsible for knowing the terms of their permits and
complying with them.”

The Oil Conservation Division has been investigating and studying brine wells in New Mexico since two brine
wells catastrophically collapsed without warning last year in Eddy County. The I&W facility in Carlsbad with two
brine wells raised red flags for the Oil Conservation Division due to its location, which is between US 285 and
US 180/62 where those two highways meet at a Y-shaped intersection. Certain aspects of the Carlsbad facility,
such as the shallow depth and length of time in service, are similar to the two wells that already collapsed and
the Oil Conservation Division has concluded that the site poses a serious risk to human life and to property. The
division has spent over $563,000 monitoring the site, characterizing the underground cavity and installing an
early warning system.
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The Compliance Order states that 1&W, Inc. is ordered to take the following corrective actions by April 22, 2010:

e Submit the following information:

o]
O
O
O
O

A subsidence monitoring report;

A health and safety plan;

Capacity/cavern configuration information;
Ground water monitoring analytical reports;
Analyses of brine and fresh water;

e Reimburse the Oil Conservation Division for the $563,000 in costs incurred to establish and monitor
the survey system and early warning system;

o Post a financial assurance in the amount of $1,000,000 in the form of a surety bond to provide
funding for the continued operation of the subsidence monitoring system and early warning system

o Submit a closure plan for the facility to prevent exceeding the standards of Section 20.6.2.3103
NMAC or the presence of a toxic pollutant in ground water in the event of a cavern collapse. The plan
shall include, at a minimum:

o
©)
O

A health and safety plan;

A report on closure measures already taken for the Eugenie #1 and the Eugenie #2;

A plan for assuming financial responsibility for the monitoring system put in place by the Qil
Conservation Division and continued monitoring by an independent third party acceptable to
the Oil Conservation Division;

A plan for assuming financial responsibility for the early warning system put in place by the Oil
Conservation Division and continued operation of the early warning system by an independent
third party acceptable to the Oil Conservation Division;

Run-on/run-off controls to prevent water ponding over the area of the brine well cavern;

A maintenance plan for the run-on/run-off controls;

A maintenance plan, including security of all monitoring benchmarks, survey points and
utilities that support the early warning system;

An annual post-closure report;

A proposal for closing the facility providing for either the safe backfilling of the salt cavern in
place, or for the acquisition of surrounding properties which may be adversely affected along
with long-term site security and monitoring;

Additional financial assurance to support the proposal for closing the facility; and

A contingency plan to remediate ground water that will be impacted by a collapse of the
cavern.

I&W has 30 days from the receipt of this order to acknowledge the violation and pay the $2,637,000.CO civil
penalty, request a public hearing or initiate settlement discussions. See order attached below.

#30#

The Energy, Minerals and Natural Resources Department provides resource protection
and renewable energy resource development services to the public and other state agencies.

1220 South St. Francis Drive » Santa Fe, New Mexico 87505
Phorne (505) 476-3440 = Fax (505) 476-3462 = www.emnrd.state.nm.us/QCD

Oil Conservation Division




STATE OF NEW MEXICO
OIL CONSERVATION DIVISION

IN THE MATTER OF

I &W INC.,
Respondent.

COMPLIANCE ORDER

Pursuant to the New Mexico Water Quality Act (“WQA”), Chapter 74, Article 6
NMSA 1978, the Oil Conservation Division (“OCD”) issues this Compliance Order

(“Order”) to Respondent I &W, Inc. (“I&W” or “Respondent™).

I. FINDINGS OF FACT

Parties:

l. The OCD is a division of the New Mexico Energy, Minerals and Natural
Resources Department, and is the administrative arm of the Oil Conservation
Commission (OCC). The OCC is a “constituent agency” of the Water Quality Control
Commission (WQCC) under the WQA. NMSA 1978, Section 74-6-2(J)(4). The OCD
has express statutory authority to administer the WQA. NMSA 1978, Section 70-2-
12(B)(22).

2. I&W is a domestic. profit corporation that since 1995 has operated a
facility under OCD discharge permit BW-006 (“Facility”). The Facility is located in
Units L and M of Section 17, Township 22 South, Range 27 East, NMPM, Eddy County,
New Mexico.

Background:

Compliance Order
I1& W, Inc.
BW-006
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3. The Facility includes trucking operations and a solution mining operation
to. produce brine sold for use in oil and gas operations.

4. Iﬁ a solution mining operation to produce briné, a well is drilled into the
salt zone. The operétor injects fresh water into the salt zone, where it dissolves the salt.
The resulting brine is pumped and sold. As the mining process continues, the salt zone
dissolves, leaving an underground cavern filled with brine.

S. The Facility first began producing brine in August of 1978, using a single
well:  the Eugenie #1 (APl 30-015-22574). The depth from ground surface to salt
observed during the drilling of this well was 456 feet, and casing was set to this depth.
The total drilled depth of the hole was 663 feet. |

6. In 1979 the operator installed a second well at the Facility: the Eugenie #2
(API 30-015-23031). Casing on the Eugenie #2 was set to 285 feet with tubing advanced
to 583 feet. The operator hydraulically fractured the salt zone between the two wells.
The Facility then operated as a two-well system, with fresh water introduced down the -
Eugenie #2 and brine produced from the Eugenie #1.

7. The depth to ground water beneath the Facility is approximately 50 feet.

8. 1&W acquired the Facility in 1995, notifying the OCD of the transfer by
letter dated August 10, 1995.

0. During a cavern integrity test in November 1999, the Eugenie #2 well,
which was being used to inject fresh water, showed brine leakage a£ the surface. I&W

plugged the Eugenie #2 in January 2000.

10.  1&W returned to single-well brine production using the Eugenie #1 in
June 2000.
Compliance Order
I& W, Inc.
BW-006
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1. On July 16, 2008 Jim’s Water Service brine well (BW-005) collapsed.

12. On July 18, 2008, two days after the collapse at Jim’s Water Service, the
OCD recommended to I&W that it cease producing brine from the Eugenie #1 well. The
depth to salt at [&W’s Facility is similar to the depth to salt at Jim’s Water Service, and
the production history at the two facilities is similar.

13. On July 22, 2008, 1&W shut in the Eugenie #1 well.

14. On August 1, 2008, as part of its review of brine well operations after the
collapse at Jim’s Water Service, the OCD sent a “Brine Well Information Request” to all
~ brine well operators in New Mexico, including I&W. The four-page form requested
information about the operator’s brine well(s), including information on well
construction, well operations, and monitoring. The cover letter sent with the form
required operators to return the completed form by September 5, 2008. 1&W did not
respond.

15. 1&W plugged the Eugenie #1 on October 31, 2008.

16. On Noyember 3, 2008 the Loco Hills Water Disposal Company brine well
(BW-021) collapsed. This well had been plugged on June 19, 2008.

17'. On January 29, 2009 the OCD increased the area of review for any
Application for Permit to Drill to one-half mile from the 1&W Facility. Any such
application would have to be jointly approved by the OCD office in Santa Fe and the
OCD’s District II office in Artesia.

18.  On March 11, 2009 OCD urged I&W to cease truck operations above the

existing cavern and develop an adequate contingency plan incorporating the local

Compliance Order
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emergency response infrastructure and notification of neighbéring property owners who
méy be adversely affected by a collapse.

| 19.  In March 2009 the OCD hosted a Brine Well Workgroup to discuss
potential causes of brine well collapses, and methods for evaluéting the potential for brine
well collapses. Numerous participants expressedo concern that the brine wells at I[&W’s
Facility could or would collapse because they were similar in geology and production life
to the two wells that had already collapsed.

20.  If the I&W brine wells collapse, fresh water in the overburden will mix
with the brine in the salt cavern. Brine produced at the 1&W Facility contains
approximately 193,000 milligrams/liter (mg/l) chloride according to I&W’s January 2006
analysis of brine in the cavern. The maximum concentration of chloride allowed in
ground water is 250 mg/l. See 20.6.2.3103.B(1) NMAC. One gallon of brine therefore
has the potential to contaminate 772 (193,000/250) gallons of fresh water. Based on the
available information, the OCD estimates that the underground cavern at the Facility
presently contains 34 million gallons of brine. If the cavern roof fails and the falling
overburden displaces the brine upward where it can mix with the overlying fresh ground
water, more than 26 billion gallons of water (approximately 80,600 acre-feet) will be
contaminated.

21. Because the Facility is located in a developed area of the City of Carlsbad,
between two major highwéys and adjacent to the Carlsbad Irrigation Canal, a church, a
feed store and a mobile home park, a collapse has serious potential for injury or loss of

life, and property damage.
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22. During the period April 1 through April 27, 2009, OCD staff spoke by
telephone with I&W and its counsel and met with I&W and its counsel to request that
1&W cease all operations at the Facility. The OCD also retained a contractor to provide
technical assistance on data review, to survey the site to determine subsidence and tilt
rates at the surface, remotely confirm the cavern configuration, make technical
recommendations, and establish a continuously operating subsidence monitoring system
which might yield warning of imminent or ongoi’ng collapse.

23. On April 27, 2009, I&W agreed to cease trpcking operations at the site
and allow OCD access to the site to install monitoring equipment.

24. OCD contractors have since conducted a seismic reflection survey to
determine the extent of the cavern. The data has been evaluated by independent experts.
They interpret the survey to indicate a cavern with lateral dimensions of more than 500
feet by 300 feet, with significant salt removal in the area of Eugenie #1.

25.  Independent studies of salt cavern collapses indicate that roof failure is not
likely to occur when the ratio of cavern diameter to cavern depth is significantly smaller
than 0.67. The ratio of diameter to depth for the cavern at the 1&W Facility ranges
between 0.66 and 1.10 based on the seismic reflection survey. According to OCD
estimates, the cavern that-collapsed at Jim’s Water Service (BW-005) had a ratio of 1.13,
and the cavern that collapsed at Loco Hills Water Disposal Company (BW-021) had a
ratio of 0.70.

26.  OCD contractors established a surface subsidence monitoring system,
which includes installation of surface monitoring points that are surveyed with a

theodolite and the installation of surface tiltmeter plates, along with the installation of
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continuously monitored subsurface borehole tiltmeters and pressure transducers placed
into existing ground water monitor wells. Information from the borehole tiltmeters and
'pressure transducers is transmitted to an early warning system.

27. The OCD’s outside costs for these efforts to date total $563,420.00. Some
costs associated with the monitoring are paid through June 30, 2010. Continued
monitoring using the existing subsidence monitoring system and early warning system is
expected to cost between $2,000.00 and $10,000.00 per month, depending on the level of
maintenance and data analysis required.

28. As discussed in more detail below, I&W is in violation of multiple

conditions of Discharge Permit BW-006:

e [&W has failed to provide a subsidence monitoring program and a health and
safety plan;

e [&W has failed to provide capacity/cavity configuration data along with geologic
and engineering information demonstrating the integrity of the solution mining
system, '

e [&W has failed to maintain a ground water monitoring program,;

e [&W has failed to provide production/injection volumes; and

e [&W has failed to provide analysis of the injection fluid and brine.

Claim 1: Failure to Provide a Subsidence Monitoring Program and a Health and
Safety Plan

29. The requirement for a subsidence survey first appeared in the 1996
renewal of BW-006, issued April 15, 1996:

“Subsidence Survey: I&W will design and install a series of survey points
over the area of the facility and the salt cavern by December 31, 1996 to
monitor any future surface subsidence. The OCD will be notified at least
72 hours prior to all testing so that an OCD representative may witness the
testing.”

BW-006, Discharge Permit Approval Conditions, Paragraph 7 (1996).
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30.

OCD records show no evidence that [&W installed subsidence survey

points as required by the 1996 renewal.

31.

The next renewal of BW-006, issued July 16, 2001, contained the

following requirements for subsidence monitoring:

“I&W, Inc. shall submit for OCD approval a method to detect long-term
subsidence. Please submit the plan by August 15, 2001.”

BW-006, Discharge Permit Approval Conditions, Paragraph 25 (2001).

32.

By letter dated August 17, 2001, the OCD extended the deadline for

submittal of the plan until January 31, 2002.

33.

OCD records show that I&W did not submit a plan for subsidence

detection by the January 31, 2002 deadline.

34.

By letter dated December 11, 2007, I&W indicated to the OCD that it

intended to set monitoring points in the ground in the next few weeks.

35.

The next renewal of BW-006, issued January 24, 2008, is the current

Discharge Plan. It contains the following requirements for subsidence monitoring:

“Subsidence Monitoring System: 1&W, Inc. shall submit for long-term
subsidence, a report displaying all subsidence monitoring stations and
monitoring completed to date to address the requirements of the prior
discharge plan by June 30, 2008. The report shall summarize and include
subsidence tables and graphs to 0.01 ft. A map shall depict the facility and
monitoring points to scale with verification of certified surveyor geodetic
datums or clevations are properly recorded. The report shall propose a
schedule for long-term surveying to ensure public safety
subsidence/collapse issues are addressed due to the shallow nature of the
brine cavity. The report shall also include: a health and safety plan for
alerting the proper authorities, ensuring prompt evacuation of the
community, and protection health and safety of the general public.”

BW-006, Discharge Permit Approval Conditions, Paragraph 20(B) (2008).
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36. On July 2, 2008, after the due date set by the 2008 renewal, OCD
personnel e-mailed I&W regarding the subsidence monitoring requirement.

37. The “Brine Well Information Request Form” the OCD sent to I&W on
August 1, 2008 requested information on subsidence monitoring and asked if the operator
had submitted all reports to the OCD. 1&W did not respond to the OCD’s request for
information.

38. On November 4, 2008 OCD personnel e-mailed I&W requiring it to
submit a contingency plan, and describing the issues to be included in the plan.
According to a subsequent e-mail from the OCD to I&W dated November 17, 2008, it
appears that I&W provided some information to the OCD, but the OCD informed I&W
that it was insufficient.

39. By letter dated April 9, 2009 the OCD notified counsel for I&W regarding
the OCD’s concerns about the lack of subsidence monitoring. The letter included the
following demand:

“Cooperate with monitoring. The OCD has been working with I&W to

establish a monitoring program for the site, but has not seen proof that the

monitoring is in place, and has not received monitoring data. As we have
discussed, the OCD’s experience is that weekly or daily monitoring will

not provide adequate warning of a collapse. The OCD is working to

determine if a real-time monitoring system can be designed that will

provide sufficient warning to prevent loss of life or property, and will

require I&W’s cooperation in that monitoring program.”

40. A demand letter from OCD to counsel for [&W on April 23, 2009
included a demand that I&W “[p]Jrovide the monitoring data it has previously promised

the OCD.” In addition, the letter put [&W on notice that the OCD considered I&W to be

in violation of its permit conditions regarding monitoring:
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“Paragraph 20(B) requires I&W to submit a plan for long-term
subsidence, including a schedule for long-term surveying to ensure public
safety subsidence/collapse issue, a health and safety plan for alerting the
proper authorities, ensuring prompt evacuation of the community, and
protection of the health and safety of the general public. 1&W has not
provided the plans required by Paragraph 20(B).

....Paragraph 21(F) also allows the OCD to require installation of
subsidence monitoring in order to demonstrate the integrity of the system.
The OCD previously required I&W to provide weekly subsidence
monitoring; as discussed in my letter of April 9, 2009, I&W has not
provided the monitoring data, nor does it appear to have fully
implemented subsidence monitoring in the past. Given the probability of a
collapse, the OCD is now requiring real-time subsidence monitoring and
an early-warning system....”

41. On April 27, 2009, the OCD received an e-mail from I&W containing
limited subsidence data, describing a total of 22 monitoring events starting on May 9,
2008 and ending April 13, 2009. The data show no elevation changes to an accuracy of
0.001 feet at the Euger;ie #1, the Eugenie #2, or at three established benchmarks.

42. The April 27, 2009 e-mail did not provide the additional information
required by the terms of BW-006, such as the proposed schedule for long-term surveying
or the health and safety plan.

43. The subsidence survey conducted by OCD’s own contractor between May
6 and September 18, 2009 contradicts the subsidence data provided by I&W. The
subsidence survey indicates rates of subsidence and heaving at the surface approaching
one inch per year. Review of available information by OCD’s contractor indicates
ground movements not inconsistent with a possible catastrophic failure of the cavern roof
at some as yet undetermined time in the foreseeable future.

44. A July 2, 2009 demand letter from thé OCD to the attorney for I&W,

seeking reimbursement of the costs incurred by the OCD, offered I&W the option of
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assuming control of and responsibility for the subsidence monitoring system and the early
warning system.

45, The November 20, 2009 demand letter from the OCD to I&W specifically
referenced the 2008 renewal condition requiring I&W to provide a subsidence report
including a schedule for long-term surveying and a health and safety plan: The letter
required that information to be submitted as part of a closure plan. As authority for
requiring a closure plan including this information, the.letter cited BW-006, Discharge
Permit Approval Conditions, Paragraph 23, which provides that I&W must submit a
closure plan upon the OCD’s request, and the following regulations under the Water
Quality Act: 20.6.2.3107.A(10) and (11) NMAC (contingency plans and closure plans
for discharge permits); 20.6.2.5005 NMAC (closure requirements for brine wells);
20.6.2.5209 NMAC (plugging and abandonment of brine wells); and 20.6.2.5210(B)(17)
NMAC (measures necessary to prevent contamination after cessation of operations,
including proper closing and post-operational monitoring).

46.  In addition, the Noverﬁber 20, 2009 demand letter required [&W to post a
financial assurance in the amount of $1,000,000.00 in the form of a surety bond to
provide funding for the continued operation of the subsidence monitoring system and
early warning system in the event I&W fails to maintain those systems. BW-006
specifically provides that the OCD may require [&W to provide additional ﬁnancia/ll
assurance. See BW-006, Discharge Permit Approval Conditions, Paragraph 23.

47. To date, I&W has not submitted additional subsidence data, has not taken
any action to assﬁme responsibility for subsidence monitoring or the early warning

system, has not submitted a contingency/health and safety plan, has not posted the
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required financial assurance, and has not reimbursed the OCD for its expenditures to
provide the cavern delineation, subsidence monitoring and early warning system that

1&W failed to provide.

Claim 2: Failure to Provide a Capacity/Cavity Configuration and Subsidence
Survey

48. In its August 10, 1995 letter notifying _the OCD that it had acquired the
Facility and was assuming the obligations under BW-006, I&W stated that it would
“IpJerform a sonar log before the expiration of the active discharge plan on June 19,
1996.”

49.  1&W failed to perform the sonar survey by its self-assumed June 19, 1996
deadline.

50.  The 1996 permit renewal contained the following requirement:

“Capacity and Cavity Configuration: The capacity and configuration f the

salt cavern will be determined by December 31, 1996 by sonar survey or

an alternate method approved by the OCD. The OCD will be notified at

least 72 hours prior to all testing so that an OCD representative may
witness the testing.”

BW-006, Discharge Permit Approval Conditions, Paragraph 6 (1996).

51.  During 1995 and 1996 the OCD repeatedly tried to schedule integrity
testing and a cavern survey without success. On October 11, 1996, the OCD ordered
1&W to cease brine production because of its failure to schedule mechanical integrity
tests and a sonar survey.

52.  Eight days later, on October 18, 1996, I&W completed a sonar survey of
the Eugenie #1, the brine extraction well. The cavern roof appeared to be 135 feet across,

but only the uppermost 45 feet of the solution cavern was logged, with a calculated
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capacity of less than 31,000 barrels. The logging tool could not be lowered to greater
depth due to interbedding. 1&W did not perform a sonar test of the Eugenie #2.

53. Although production records are incomplete, historic brine production by
October 1996 may have reached 4.5 million barrels. Assuming a 15% salt content by
volume in brine, the solution cavern would have been 673,000 barrels. Therefore the
area of the salt cavern logged by the sonar survey would represent only a small fraction
of the cavern.

54. The 2001 permit renewal referenced receipt of the 1996 survey log. BW-
006, Discharge Permit Approval Conditions, Paragraph 25 (2001).

55.  On August 30, 2007 a firm under contract to I&W conducted sonar
logging on t'he Eugenie #1. The depth interval that waé imaged by that log spanned from
434.7 feet to 473.8 feet below surface and indicated a cavern volume of 47,823 barrels
between depths of 444 and 473 feet which at its maximum was approximately 170 feet
across.

56. Estimated historic brine production by the time of the 2007 sonar logging
was in excess of 5 million barrels, which should have left a cavern with a volume of more
than 800,000 barrels. Therefore, the sonar logging in 2007 probably imaged only 6% of
the cavern. This is most likely due to an inability to lower the sonar tool any deeper.(‘
Total depth on the Eugenie #1 when it was drilled was 663 feet, and records indicate
tubing depths during production of at least 587 fect. It appears that only 49 vertical feet
were logged, leaving anywhere from 114 to 190 vertical feet of cavern unlogged.

57. The 2008 permit renewal contained the following requirement:
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“Capacity/Cavity Configuration and Subsidence Survey: The operator
shall provide information on the size and extent of the solution cavern and
geologic/engineering data demonstrating that continued brine extraction
will not cause surface subsidence, collapse or damage to property, or
become a threat to public health and the environment. This information
shall be supplied in each annual report. OCD may require the operator to
perform additional well surveys, test, and install subsidence monitoring in
order to demonstrate the integrity of the system. If the operator cannot
demonstrate the integrity of the system to the satisfaction of the Division
then the operator may be required to shut-down, close the site and
properly plug and abandoned (sic) the well.”

BW-006, Discharge Permit Approval Conditions, Paragraph 21(F)(2008).

58. A separate provision in the 2008 permit renewal provides that the annual
report is due on January 31 of each year. BW-006, Discharge Permit Approval
Conditions, Paragraph 21(L)(2008).

59.  I&W did not file an annual report for 2008, which would have been due
January 31, 2009.

60.  The “Brine Well Information Request Form™ the OCD sent to [&W on
August 1, 2008 requested information on sonar logs, cavern configuration (dimensions
and volume) and the method or methods used to estimate the cavern size, and asked if the
operator had submitted all reports to the OCD. 1&W did not respond to the OCD”’s
request for information.

61. In an April 23, 2009 letter to I&W’s counsel, the OCD put I&W on notice
that it considered I&W to be in violation of its permit terms:

“I&W is in violation of Paragraph 21(F) because it cannot demonstrate the

integrity of the brine well system. The OCD has outlined its concerns in

several telephone conversations with you, at a meeting in your offices on

April 6, 2009, in a letter faxed and mailed to you on April 9, 2009, and at

a meeting in Carlsbad on April 9, 2009 hosted by New Mexico Homeland

Security and Emergency Management. To summarize, based on the age
of I&W’s operations, the amount of brine produced, the well
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configuration, and the limited sonar data currently available, the OCD

concludes that the cavern under the wells is large with a broad roof, and is

relatively close to the surface. 1&W’s operation shares these features with

the two brine wells that suffered catastrophic collapses last year: Jim’s

Water Service (BW-5) and Loco Hills Water Disposal (BW-12). I&W’s

operation has additional factors that make it vulnerable to collapse: fresh

water infiltrating the ground from the unlined irrigation ditch that runs

adjacent to the facility may be dissolving the salt zone from the top, and

vibrations from the truck yard currently being operated over the cavern

could trigger a collapse.”

62.  The April 23, 2009 letter went on to state, “I&W cannot demonstrate that
its brine well system has integrity both because of the circumstances summarized above
and because it is in violation of other provisions of its permit,” specifically citing the
requirement in Paragraph 2 1(F) that I&W provide information in each annual report on
the size and extent of the solution cavern and geologic/engineering data demonstrating
that continued brine extraction will not be a hazard, and requiring, and the requiréments
in Paragraph 21(F) and Paragraph 20(B) for subsidence monitoring.

63. Because of I&W’s failure to provide information on the configuration of
the cavern, and its failure to demonstrate that the system had integrity, the OCD hired
contractors to delineate the cavern. The OCD’s demand letter of July 20, 2009, seeking
reimbursement for those costs, offered I&W the opportunity to take over the evaluation
and remediation efforts.

64. The OCD’s November 20, 2009 demand letter to I&W reiterated that
“I&W failed to comply with the terms of its permit that required it to provide information
necessary to determine the size and extent of the cavern and the integrity of the system,”

and that the OCD had to take the actions 1&W failed to take. As discussed above, the

letter further required that I&W to submit a closure plan for the facility.
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65. Delineation of the cavern is necessary to develop an appropriate closure
plan. By the express terms of BW-006 the OCD may require submittal of a closure plan.
See BW-006, Discharge Permit Approval Conditions, Paragraph 23. Proper monitoring
and closure are required under Water Quality Control Commission rules. See
20.26.2.3107.A(10) and (11) NMAC (contingency plans and closure plans for discharge
permits); 20.6.2.5005 NMAC (closure requirements for brine wells); 20.6.2.5209 NMAC
(plugging and abandonment of brine wells); and 20.6.2.5210(B)(17) NMAC (measures
necessary to prevent contamination after cessation of operations, including proper closing
and post-operational monitoring).

Claim 3: Failure to Provide Ground Water Monitoring

66. The 2001 renewal of BW-006 was the first renewal after the discovery of
brine leakage at the surface of the Eugenie #1. The 2001 renewal contained the following
provision:

Groundwater Monitoring Program: OCD requires I&W Inc. to maintain a
groundwater monitoring program to provide detection for any excursion of
formation fluids outside of the extraction area. The following will be
initially required:

A. Collect annual water samples from the two on-site monitor wells.
These wells shall be purged, sampled and analyzed for General chemistry,
total dissolved solids, pH (EPA method CFR 40 136.3) and New Mexico
Water Quality Control Commission (WQCC) metals, all using EPA
approved methods and quality assurance/quality control (QA/QC)
procedures. Submit the analytical results in the annual report. All
sampling shall be witnessed by OCD....

BW-006, Discharge Permit Approval Conditions, Paragraph 8 (2001).
67. The 2008 renewal of BW-006 contains the same requirements at

Paragraph 20.A.
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68.  The “Brine Well Information Request Fo.rm” the OCD sent to I&W on
August 1, 2008 requested information on ground water monitoring, and asked if the
operator had submitted all reports to the OCD. 1&W did not respond to the OCD’s
request for information.

69.  To date, I&W has provided ground water analysis information on only
three occasions: April 2000, September 2001 and December 2002.

Claim 4: Failure to Provide Injection/Production Volumes.

70. Injection and production volumes can be used to calculate the amount of
salt dissolved, and the size of the resulting salt cavern.

71. BW-006 requires the operator to report injection and production volumes.
See BW-006, Discharge Permit Approval Conditions, Paragraph 6 (2001) and BW-006,
Discharge Permit Approval Conditions, Paragraph 21.G (2008). o

72. The “Brine Well Information Request Form” the OCD sent to I&W on
August 1, 2008 required the operator to provide information on injection and production,
including the total volume of fresh water injected into the brine well to date, the total
volume of brine water produced to date, and how the operator determined those volumes.
The form also asked the operator if it had submitted all reports to the OCD. 1&W did not
respond to that request.

73. 1&W’s most recent report of injection and production volumes is for the
first quarter of 2007. 1&W did not shut in the Eugenie #1 well until July 22, 2008.

Claim 5: Failure to Provide Analysis of Brine and Fresh Water
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74.  In its August 10, 1995 letter notifying the OCD that it had acquired the
Facility and was assuming the obligations under BW-006, I&W stated that it would
“submit annual fresh and brine water analysis.”

75. The permit renewals for BW-006 in 2001 and 2008 require the operator to
provide an analysis of the injection fluid and brine with each annual report. The analysis
1s for General Chemistry (Method 40 CFR 136.3) using EPA methods. See BW-006,
Discharge Permit Approval Conditions, Paragraph 7 (2001) and BW-006, Discharge
Permit Approval Conditions, Paragraph 21.H (2008).

76.  OCD files contain information on analysis of brine water from the I&W
Facility on the following occasions after I&W’s August 10, 1995 acquisition of the
Facility: 10/6/95, 1/24/01, 12/4/01, and 1/25/06. OCD files contain information on
analysis of fresh water injected at the 1&W Facility on the following occasions after
1&W’s August 10, 1995 acquisition of the Facility: 10/9/95, 1/24/01 and 12/4/01.

77.  The “Brine Well Information Request Form” the OCD sent to I&W on
August 1, 2008 asked if the operator had submitted all reports to the OCD. 1&W did not

respond to the OCD’s request for information.

II. APPLICABLE STATUTES AND RULES '

l. The Environmental Protection Agency granted primacy to the WQCC, the
Environmental Improvement Division and the OCD over the underground injection
control program for Class III wells in the State of New Mexico. 40 CFR 147.1601. In
the grant of primacy, the Environmental Protection Agency cited and incorporated by

reference New Mexico’s Water Quality Act.
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2. The Environmental Protection Agency classifies brine wells as Class 111
underground injection control wells. 40 CFR 144.6(c)(3).

3. The WQCC enacted regulations specifically governing brine wells as
Class III wells. See 20.6.2.5002 NMAC.

4. The WQCC delegated authority over Class III brine wells to the OCD.
The OCD is the administrative arm of the OCC, a constituent agency of the WQCC under
NMSA 1978, Section 74-6-2(J)(4).

5. Operation of a Class III well must be pursuant to a discharge permit. See
20.6.2.5101.B NMAC.

6. The WQA provides that the WQCC may require persons to obtain
discharge permits from a constituent agency. NMSA 1978, Section 74-6-5.

7. When a constituent agency determines that a person violated or is
violating a condition of a permit issued pursuant to that WQA, the constituent agency
may issue a compliance order requiring compliance immediately or within a specific time
period or issue a compliance order assessing a civil penalty or both. NMSA 1978,
Section 74—'6—1 O(A)(D).

8. Under the express terms of Respondent’s discharge permit, and under
W QA rules, the OCDr may require Respondent to file a facility closure plan. BW-006,
Discharge Permit Approval Conditions, Paragraph 23 (2008). 20.6.2.3107.A(10) and
(11) NMAC (contingency plans and closure-plans for discharge permits); 20.6.2.5005

NMAC (closure requirements for brine wells); 20.6.2.5209 NMAC (plugging and

abandonment of brine wells); and 20.6.2.5210(B)(17) NMAC (measures necessary to
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prevent contamination after cessation of operations, including proper closing and post-
operational monitoring).

9. Under the express terms of Respondent’s discharge permit, and under
WQA rules, the OCD may require Respondent to post financial assurances. BW-006,
Discharge Permit Approval Conditions, Paragraph 23 (2008). 20.6.2.5210(B)(17)
NMAC and 20.6.2.3107.A(10) NMAC.

10. If a person fails to take corrective actions within the time specified in a
compliance order, the constituent agency may assess a civil penalty of not more than
twenty-five thousand dollars for each day of continued noncompliance with the
compliance order. NMSA 1978, Section 74-6-10(F)(1).

11.  For purposes of the WQA, “person” is defined to include corporations.

NMSA 1978, Section 74-6-2(1).

III. CONCLUSIONS OF LAW

1. I&W is a “person” as defined in NMSA 1978, Section 74-6-2(1).

2. [&W’s operation of the Facility is subject to the provisions of the WQA,
the rules adopted pursuant to the WQA, and the conditions of BW-006.

3. I&W is in violation of discharge permit BW-006 because it has failed to

provide:

e A report displaying all subsidence monitoring stations and monitoring completed,
summarizing all subsidence tables and graphs to 0.01 feet, a map depicting the
facility and monitoring points to scale with verification of certified surveyor
geodetic datums or elevations;

e A proposed schedule for long-term surveying to ensure public safety
subsidence/collapse issues; and
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* A health and safety plan for alerting the proper authorities, ensuring prompt
evacuation of the community, and protection health and safety of the general
public.

4, . I&W is in violation of discharge permit BW-006 because it has failed to
provide:

e Information on the size and extent of the solution cavern and
geologic/engineering data demonstrating that continued brine extraction will not
cause surface subsidence, collapse or damage to property, or become a threat to
public health and the environment; and

e Subsidence monitoring.

5. [&W 1s in violation of discharge permit BW-006 because it has failed to
provide the ground water monitoring program as required, including the submittal of
annual analytical results.

6. I1&W is in violation of discharge permit BW-006 because it has failed to
provide injection/production volumes.

7. 1&W is in violation of discharge permit BW-006 because it has failed to
provide analyses of brine and fresh water.

8. OCD has authority under the WQA rules as the conditions of BW-006
agreed to by I&W to require I&W to close the site and to impose additional requirements

on I&W to prevent a collapse or damages to property or public health.

9. - The OCD may issue a compliance order requiring corrective actions under

NMSA 1978, Section 74-6-10(A)(1).

1V. COMPLIANCE ORDER

Based upon the foregoing findings and conclusions, [&W is hereby ordered to

take the following corrective actions by April 22, 2010:
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2.

Submit the following information to the OCD as required by BW-006:

a subsidence monitoring system report, as required by Paragraph 20.B of
discharge permit BW-006 (2008);

a health and safety plan, as required by Paragraph 20.B of discharge permit
BW-006 (2008); :

Capacity/cavern configuration information, as required by Paragraph 21.F of
discharge permit BW-006 (2008);

Ground water monitoring analytical reports, as required by Paragraph 20.A of
discharge permit BW-006 (2008);

Injection/production volume reports as required by Paragraph 21.6 of
discharge permit BW-006 (2008); and

Analyses of brine and fresh water, as required by Paragraph 21.H of discharge
permit BW-006 (2008).

Reimburse the OCD for the $563,420.00 in costs incurred to establish and

monitor the survey system and early warning system.

3.

Post a financial assurance in the amount of $1,000,000 in the form of a

surety bond to provide funding for the continued operation of the subsidence

monitoring system and early warning system.

4.

Submit a Facility closure plan to prevent exceeding the standards of

Section 20.6.2.3103 NMAC or the presence of a toxic pollutant in ground water in the

event of a cavern collapse. The Facility closure plan shall include, at a minimum:

A report on closure, plugging and abandonment measures already taken for
the Eugenie #1 and the Eugenie #2;

A plan for assuming financial responsibility for the monitoring system put in
place by the OCD and continued monitoring by an independent third party
acceptable to the OCD;

A plan for assuming financial responsibility for the early warning system put
in place by the OCD and continued operation of the early warning system by
an independent third party acceptable to the OCD;

Run-on/run-off controls to prevent water ponding over the area of the brine
well cavern;

A maintenance plan for the run-on/run-off controls;

A maintenance plan, including security of all monitoring benchmarks, survey
points and utilities that support the early warning system;
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e An annual post-closure report;

e A proposal for closing the facility providing for either the safe backfilling of
the salt cavern in place, or for the acquisition of surrounding properties which
may be adversely affected along with long-term site security and monitoring;

e Additional financial assurance to support the proposal for closing the facility;
and

e A contingency plan to remediate ground water that will be impacted by a
collapse of the cavern.

V. CIVIL PENALTY

I. NMSA 1978, Section 74-6-10(C) authorizes assessment of a civil penalty
of up to $15,000 per day for each violation of NMSA 1978, Section 74-6-5, any
regulation adopted pursuant to that section, or any permit issued pursuant to that section.
Section 74-6-10(C) also authorizes assessment of a civil penalty of up to $10,000 per day
for each violation of -a provision of the WQA other than the provisions in Section 74-6-5
or of a regulation or water quality standard adopted pursuant to the WQA.

2. The OCD hereby assesses a penalty of $2,637,000.00 against I&W for
1&W?’s failure to comply with the terms of BW-006 requiring submittal of a subsidence
monitoring system report, a health and safety plan, capacity/cavern configuration
information, ground water monitoring analytical reports, injection/production volume
reports, and brine and fresh water analyses. In calculating the penalty amount, thg oCD
considered: the number of violations; the serioﬁs nature of the violations; the potential
risk to public health, welfare, environment and property posed by the violations; the
length of time 1&W has been out of compliance; the willfulness of the violations; and the

economic benefit to I&W of the non-compliance.

VI. RIGHT TO ANSWER AND REQUEST A HEARING

Compliance Order
I & W, Inc.
BW-006

Page 22 of 25



1. Pursuant to NMSA 1978, Section 74-6-10(G), Respondent has the right to
request a hearing to contest the Order. -

2. An Order hearing shall be initiated by the filing of a Request for Order
Hearing within thirty days after the Compliance Order is served. The Respondent shall
file the original of the Request for Order Hearing with the Water Quality Control
Commission, and serve a copy on the OCD. See 20.1.3.400.A(1) NMAC.

3. The Request for Order Hearing shall also serve as an Answer to the
Compliance Order and shall:

(a) clearly and directly admit or deny each of the factual assertions contained
in the Compliance Order; but where the Respondent has no knowledge of a particular
factual assertion and so states, the assertion may be denied on that basis. Any allegation
of the Compliance Order not specifically denied shall be deemed admitted;

(b) indicate any affirmative defenses upon which the Respondent intends to
rely. Affirmative defense not asserted in the Request for Order Hearing, except a defense
asserting lack of subject matter jurisdiction, shall be deemed waived,;

(c) be signed under oath or affirmation that the information contained therein
is, to the best of the signer’s knowledge, believed to be true and correct; and

(d) attach a copy of the compliance order.

See 20.1.3.400.A(2) NMAC.

VII. FINALITY OF ORDER

L. This Order shall become final unless the Respondent files a Request for

Order Hearing with the Water Quality Control Commission within 30 days of receipt of
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this Order. Failure to file a Request for Order Hearing constitutes an admission of all
facts alleged in the Order and a waiver of the right to a hearing under NMSA 1978,
Section 74-6-10(G) concerning this Order. Unless the Respondent files a Request for

Order Hearing the Order shall become final.

VIII. SETTLEMENT CONFERENCE

I. Respondent may confer with the OCD concerning settlement, regardless
of whether Respondent files a Request for Order Hearing. The Water Quality Control
Commission encourages settlement consistent with the provisions and objectives of the
WQA and applicable rules. Settlement discussions do not extend the thirty (30) day
deadline for filing the Respondent’s Request for Order Hearing, or alter the deadlines for
compliance with this Order. See 20.1.3.700.B NMAC. Settlement discussions may be
pursued as an alternative to and simultaneously with the hearing. proceedings. The
Respondent may appear at the settlement conference itself and/or be represented by legal
counsel.

2. Any secttlement reached by the parties shall be finalized bly a written,
stipulated final order, which must resolve all issues raised in the Order, shall be final and
binding on all parties to the Order, and shall not be appealable. If reached more than
thirty days following the issuance of this Compliance Order, the Water Quality Control
Commission must approve a stipulated final order.

3. To explore the possibility of settlement in this matter, contact Glenn von
Gonten, Environmental Bureau, New Mexico Oil Conservation Division, 1220 S. St.

Francis Drive, Santa Fe, NM 87505, (505) 476-3488.
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4. Compliance with the requirements of this Order does not relicve

Respondent of the obligation to comply with all other applicable laws and rules.

1X. TERMINATION

This Order shall terminate when Respondent certifies that all requirements of this
Order have been met and the OCD has approved such certification, or when the parties
have entered into a stipulated final order, which has been, if applicable, approved by the

Water Quality Control Commission.

Date Mark Fesmire, P.E.
Director, Oil Conservation Division

Compliance Order
1& W, Inc.
BW-006

Page 25 of 25



