BEFORE THE OIL CONSERVATION COMMISSION OF

THE STATE OF NEW MEXICO

IN THE MATTER OF THE APPLICATION OF CASE NO. 696

JAMES D. HANCOCK AND CO., LTD., FOR o e

AN ORDER REQUIRING RATABLE TAKE OF S Ry
GAS IN THE WEST KUTZ-PICTURED CLIFFS =7 ' ‘

POOL, SAN JUAN COUNTY, NEW MEXICO, OR 5
FOR PRORATION OF GAS PRODUCTION IN RPN

APPLICATION FOR REHEARING e NI

TO THE OIL CONSERVATION COMMISSION OF THE STATE OF NEW MEXICO:

Now comes Stanolind 01l and Gas Company and moves the 0il Conservation Commis-
sion for & rehearing of Case No. 696 for the following reasons:

1. On the 31st day of December, 195k, the Commission entered its Order No.
R-566 in said case, which order is dated December 23, 1954, and this application
is made within twenty days from and after the date said order was entered in the
records of the Commission.

2. Said Order No. R-566 establishes certasin rules and procedures for the al-
location of gas among the proration units in the West Kutz-Pictured Cliffs Gas
Pool, San Juan County, New Mexico.

3. Rule 6(A) of said Order No. R-566 provides in substance that a standard
gas proration unit in said Pool shall be approximately 160 acres and that a non-
standard proration unit may be formed after notice and hearing by the Commission
or under the provisions of paragraph (B) of said Rule 6. The rule further provides
that allowable production from any non-standard gas proration unit shell be in a
ratio which the area of the non-standard umit bears to a standard proration unit
of 160 acres.

4, Movant would show the Commission that no evidence was offered by any party
at any of the hearings of said case which showed, or tended to show, that the pro-
ration units in this Pool should be 160 acres; that, on the contrary, the only evi-
dence which was offered by any party on this .question as to the size which the pro-
ration unit should be was the evidence of Stanolind 0il andGas Company and Benson
and Montin to the effect that the proration units in this Pool should be approxi-
mately 320 acres; that under the state of the evidence in the record in this case,
the standard gas proration unit should therefore be fixed at approximately 320
acres.

5. In the event, upon rehearing as herein requested, the Commission should
determine that the standard proration unit should be 160 acres, then, and in such
event, movant requests that the Commission amend its Rule 6(B) so as specifically
to provide for non-standard proration units of a size greater than 160 acres, not
to exceed 325 acres, without notice and hearing, following the identical procedures



as therein prescribed for non-standard units of less than 158 acres.

WHEREFORE, Stanolind Oil and Gas Company prays that the Commission grant the
rehearing herein requested for the reasons hereinabove stated and, upon rehearing,
that standard proration units in the West Kutz-Pictured Cliffs Pool be fixed at
approximately 320 acres or, in the alternative, that the administrative procedure
provided for in said rules for mon-standard units of less than 158 acres be allowed
for non-standard units consisting of approximately 320 acres.

Regpectfully submitted,

STANOLIND OIL AND GAS COMPANY

James K. Smith
P. 0. Box 1410
Fort Worth, Texas



State of Nefr Mexico

First Pudicial Bistrict Conrt

. Asatec
,h(gnébelt»'[s c&tlm Telephone F E 4 - 6151
”Judge, Div. 3 Getober 3, 1955

Mr. Jason W. Kellahin
Attorney at lLaw

5,4% East 3an Frencisco
Santa Fe, New Mexico

Re: Stanolind 01l and Gas Company vs.
0il Counservation Commission, et al,
Noe l&909’ 3&!1 Juan Count}'o

Dear Jasont

I am enclosing a copy of recusal in
the above-antitled cause, in complisnce with the
request contained in your letter of September
29, 1955, for the convenience of attorneys in the
case, all of whom live in Santa Fe, and in order
that Judge Carmody may hear the motions and try
the case, thersby sav expense to the Court
fund .f San Juan County.

With best personal regards.,
Very truly yowrs,

OONCutht

Ce Co McCULLOH
CCMsvf District Judge
Enclo

cct Hon. David W, Carmody
Mr. Oliver Seth
Mr, Willard F. Kitts



September 29, 1955

Hon, Clyde C. !MeCulloh
Distriect Judge

San Juan County Courthouse
Aztec, New HMexico

Re: Stanolind 01l and 3as Company
v, 011 Conservation Commission, et al,.;
No. 4909, San Jusn County

Dear Judge HcCulloh:

I sam representing Western Development Company of
Delaware and Frontier Refining Company, defendants in the
above captioned case.

Due to the fact that all of the attorneys involved
in this mattar are located in 3ants Fe with the exception
of Texas sttorneys who are participating, I would like to
request that this matter be set for hearing in Santa Fe
rather than in Agtec, as a matter of convenience. I an-~
ticipate that there will be several motlions filed in this
case requiring laegal argument, and I would certainly think
& pre-trial conference essential before & final hearing
and would request sueh conference.

I discussed the matter of having the hearing in Santa
Fe with Qliver Seth, attorney for the plaintiff, end
Willard F, Kitts, attormy for defendant, 01l Conservation
Commission, and with their approvael contacted Judge Carmody
in connection with that proposal. Judge Carmody suggested
that 1f you were willing to recuse yourself, he would set
the matter for hwaring in Division 1, thereby avoiding
either the necessity of the Santa Fe attorneys going to
Agtec or your coming to Seantse Fe for at least several
hearings,

If you ere will to do this, it would certainly be
appreciated, and 1 belleve would result in a saving of time
and money and would expedite a finel dlaposition of the osse.

Yours very truly,
JUK:lm Jason W, Kellahin

cc: Hr. Oliver Seth
My, Willard P, Kitts



September 19, 1955

Mr. Ted Stockmar
Frontier Refining Company
Mile High Center
Denver, Colerado

Dear Mr. Stoelmar:

You Bave probably received notice by now of the sult
brought by Stanolind Oll and Gas Company against the 01l
Conservation Cormission seeking ocours review of Commiasion
Order No. R«566 and subsequent orders entered in Case No.
696. This 1s the order which established proration in
the West Kutz-Plctured Cliffs Gas Pool, San Juan County,
New Maxioco.

As attorney for Western Development Company, suc=
cessor to James D, Hancock end Company, Ltd., I will
participate in this case in support of the Commisaim.'s
order, and Willard P, Kitts and I will be working closely
together to defend the Commission's position.

Stanolind has named Frontler Refinlng Company as
defendant in the case elong with Western Development Conm-
psny. I would be happy to cooperate with you in any way
poasible in defending the Commission's order. The chief
object of attack by 8tanolind is the 150-~acre prorstion
unit, their contention being that the Commission should
have set the unit at 320 aores. If we can present a
united front, I think 1t would be helpful and I would be
glad to hear any suggestions you may have in this
conroetion, g

Yours very truly,

Jason W. Kellahin
JHK:1m
cet Mr, Willard F. Kitts



September 19, 1955

Mr., Willlam G, vebb

Turner, +“hits, Atwood, McLane & Francis
Merchantile Bank Bullding - 17th #loor
Dallas 1, Texas

Dear iir. Webn:

You have probably received notice by now of the suit
brought by wtanc.ind 011 and Gas Company against the Oil
Conservation Commission seeking court review of Commission
Crder No. =556 and subsequent orders sntered in Csss No.
425, This 1s the order which establlished proration in
the West ‘uty-rictured Cilffs Gas rocl, San Juan County,
New Mexico.

A8 attorney for Western Devesiopuent Company, suc-
cesgor to Jamss b, Hancock and company, Ltd., I will
participate in thia case in asupport of the Commissiontg
order, and Willara F. Kitts and I will be working closely
together to derfend the Cormission’s position,

Stenolind has named New Mexico Western U1l and Jus
Compeny &s defendant in the casc along with Westera Devel-
opment Company. I would bse happy t0 cooperate with you
in any way pcssible In defending the Commlasionts order.
The chiei object of attack by Stanolind i1a the 16C-acrs
proration unit, thelr contention bsing that tho Commlssion
should have se%t the unit at 320 acres. If we van present
a united Front, I think it would be helpful and I would
be glad to hear any suggestions you may have in this
connection.

Yours very truly.

Jagon W. Kellanin
JWK:1m
ce: ¥Mp, Willerd F., Kltts



Koveriber 25, 1355

Hon. David W, Carmody
District Judge

County Court House
Santea Fe, New Mexico

Re: 8tanolind 0ll and Gas Company
va. Rew Mexlico 011 Conservatlon Corualssion,
et al,, No. 1909, San Juan County,
New Mexico

Dear Judge Carmody:

I am enclosing a copy of a motion flled in behalf of
Western Development Company end Frontier Refining Company
in the sbove~captioned cese, New Mexico Western 0il and
Ges Company has also entered appearance and jolned in this
motion, all of ths three sbove companlea being defendants
in the case.

In this case, Distriet Judge C. C. %cCulloh hes re-
cused himself, and I understand the matter is now before
you. I would appreclate it if you could set this motion
for hearing at some ceconvenlent dete., A similar motion
has besn filed by the New Mexico 011 Conservation Cormis=-
sion, and Mr. Willsrd F., Kitts said thst he would send you
& copy of that motion.

Due to the complex nsture of this case, 1 belleve
that argument on these motions will take the better part
of a dsy.

Yours very truly,

Jagon W. Kellshin
JWK:11m
Enel, (1)

cec. JES ’ﬂillal‘d F. Kitts-_-
Mr. Oliver Seth
Mr. J. K. Smith
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OIL CONSERVATION COMMISSION
P. O. BOX 871

SANTA FE, NEW MEXICO

February 3, 1955

Mr. J. K. Smith, Attorney
Stanolind 011 & Gas Company
Box 1410

FT. WORTH, TEXAS

Dear Sir: RE: Rehear, Case

We attach a copy of the Commission's Order R-566-B granting
your company's application for rehearing in Case 696. This
will be advertised for March 17, 1955 (the day after the
regular March hearing).

Very truly yours,

We Be “‘CG"
Secretary-~Director
WBMnr .

cct Mr, Jason Kellahin, Attorney
Box 361
Santa Fe, N ¥
(For J. D. Hamcock, jr.)



OIL. CONSERVATION COMMISSION
P. O. BOX 871

SANTA FE, NEW MEXICO

April 26, 1955

¥r. Ted Stockmar

Frontier Refining Company

Mile High Center

DENVER COLORADO

Dear Sir:

e enclose a copy of Stanolind Oil & Gas Company's
application for rehearing in Case 696. The case

has been continued to May 3, and testimony will be
presented on that date.

I will appreciate your returning this copy at your
convenience, as it is a part of our case file.

Very truly yours,
We Be Macey

WBM:nr

Encl.



DOMESTIC BERVICE \_

Check the class of service desired ;

. WESTERN

INTERNATIONAL SERVICE

otherwise this messags willbe otherwise the message willbe
sent as a fullrate telegram seatat thefullrate
FULL RATE TELEGRAM S 1206 10-51 FULL RATE
DAY LETTER E : - | LETTER TELEGRAM
ﬂm LETTER W W: P, MARSHALL, PRESIDENT ~SHIP RADIOGRAM Ve
NO. WDS.-CL. OF SVC. PD. OR COLL. CASH NO. CHARGE TO THE ACCOUNT OF TIME FILED

OIL CONSERVATION COMMISSION

Smlth]dbwqumc.mbjxuotb:umumbmkbmqf.mbkbmbmbqudh

MR TED STOCKMAR
FRONTIER REFINING COMPANY
MILE HIGE CENTER
DENVER

FOR YOUR INFORMATION HRARING IN CASEV696 SCHEDULED FOR MAY 3

CaLo

APRIL 29 1955

WILL BE CONTINUED UNTIL MAY 19 DUE TO INABILITY OF COMMISSIONER®S

TO BE PRESENT NEXT WEEK

W B MACEY OIL CONSERVATION COMMISSION
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OIL CONSERVATION COMMISSION
P. O. BOX 871

SANTA FE, NEW MEXICO

January 20, 1955

Miss Ada Dearnley
605 Simms Building
ALBUQUERQUE RN

Dear Ada: .

il

Here is the July 14, 1954, transcript in Case 696, wiich
we discusssed on the telephone today. Tha copy should be
sent, along with the invoice, to:

Hf. R- G- Hilt'

Stanolind 0il and Gas Company

Box 1410

FORT WORTH, TEXAS
As soon as the girls have finished copying it, I would ap-
preciate your mailing our copy back, as we will probably have
others wanting to look at it prior to the rehearing, if granted.

Thanks very much for taking care of this.
Sincerely,

Nancy Royal
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OIL CONSERVATION COMMISSION
P. O. BOX 871

SANTA FE, NEW MEXICO

March 8, 1955

Mr, William G. "ebb

Turner, Atwood, White, McLane & Francis
17th Floor, Mercantile Bank Bldg.
DALLAS, TEXAS

Dear Bill:
Here are the order and the application in Case 696 in-

volving Stanolind's request for rehearing in the VWest Kutz-
Pictured Cliffs Gas Pool cass.

Sincerely,

W. B, Macey
WBM:nr
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4 GLENN TURNER
W.D.WHITE

FELIX ATWOOD
ALFRED £ MSLANE
EDWARDL L FRANCIS
JAMES B.FRANCIS
“ULIAN M MEER
TREVOR REES-uONES
HARRY S WELCH
THOS R.HARTNETT I
H.L RITCHINS, JR.

WILLIAM L MZINERNEY

WILLIAM G WEBB
LEWIS CHANDLER

TURNER,WHITE,ATWOOD,MSLANE AND FRANCIS
ATTORNEYS AND COUNSELORS AT LAW

7 FLOOR MERCANTILE BANK BU:LDING

DALLAS |, TEXAS

March 9, 1955

SNOWOEN v LEFTWICH. LR

WILLIAM C.HERNDCN. JR

THOMAS B MCELROY

Mr., W. B, Macey

Secretary & Director

New Mexicc 0il Conservation Commission
P. 0. Box &71

Santa Fe,

Dear Bill:

granting the same.

WGW:mch

New Mexico

Re: Case Number 696

This will acknowledge receipt of your letter dated
March &, 1955 enclosing a copy of Stanolind's application for
rehearing in the captioned case and the order of the Commission
We wish to thank you for your courtesy in
forwarding these instruments to us and, with best wishes, I am

Yours very truly,

}
/

William G. Webb



E.F. CESINGER
GEOLOGIST
1315 PACIFIC
DALLAS, TEXAS

May 13, 195

Mr. W. B. MACEY

SECRETARY AND DIRECTOR

New MEx1co OiL CONSERVATION COMMISS | ON
SANTA Fe, New Mexico

DEAR SIR:

AS ONE OF THE OPERATORS WHO WOULD BE AFFECTED BY
THE HEARING WHICH STANOLIND HAS SCHEDULED BEFORE YOU ON THE
19TH oF MAY, REGARDING THE ATTEMPT TO SCHEDULE 320 ACRE
PRORATION UNITS INSTEAD OF THE PRESENT 160 ACRE UNIT FOR
THE PICTURED CLIFFS PRODUCTION IN THE WEST KuTz FI1ELD, THIS
1S TO ADVISE YOU THAT WE HAVE NO OBJECTION TO THIS RULING
AND CONCUR WITH STANOLIND THAT A 320 ACRE UNIT WILL AMPLY
DRAIN THE AREA,

RESPECTFULLY YOURS,

ggffl_i{ (:22,1_41/~_—:—7r~‘v’

£. Fo. CESINGER

EFC/LM

-



BROOKHAVEN OIL COMPANY -
FIRST NATIONAL BANK BUILDING
(MAIL) P. O. BOX 644
:\H)uc{ucrclue, New Mexico
PHONE 7-8853 TELETYPE AQ-96

May 18, 1955,

0il Conservation Commission of the State of New Mexico
The Capitol
Santa Fe, New Mexico

SUBJECT: REHEARING OF CASE NO. 696, MAY 19, 1955
(Rehearing in Case 696 was postponed from a
special date of May 3, 1955, and will be heard
at 9 AM. May 19, 1955, Mabry Hall, State Capitol,
Santa Fe, New Mexico, (The rehearing was granted
upon request of Stanolind 0il and Gas Company; in
the case as originally heard, J. D. Hancock, Jr.,
sought an order requirimg ratable take or preration
of gas production in the West Kutz«~Pictured Cliffs
Pool, San Juan County, New Mexico.)

Dear Mr. Chairman:

The following statement by the Brookhaven 0il Company is
respectfully submitted as follows:

CHRONOLOGICAL HEFERENCES AND HISTORY OF WELL SPACING AND PROBAT ION
WEST KUTZ-PICTURED CLIFFS GAS POOL, SAN JUAN COUNTY, NEW MEXICO

l, Originally Beason-Montin, Operators of the Gallegos
Canyon Unit of the West Kutz~Pictured Cliffs Gas Pool
were granted by temporary Order R~172, Case No. 377
in June 1952, permission to drill wells within the
Gallegos Canyon Unit on 320 acre spacing even though
the south half of the West Kutz~Pictured Cliffs Gas Pool
had been drilled on 100 acre spacing, Under date of
December 17, 1953, after hearings in which statements
and verbal testimomy was taken, your Commission rescimded
the original temporary Order R-l172 and issued Order R=172-B
in the same Case No. 377, stating that the Gallegos Canyon
Unit would be developed on 160 acre spacing pattern.

In the second phase of this Case No. 377, after the 0il
Conservation Commission required Benson=Montim to appear

to show cause why 160 acre spacing pattern should not be
instituted for Pietured Cliffs wells in the Galleges

Canyon Unit, San Juan County, to supersede the temporary
320 acre spacing earlier granted, the Brookhaven 0il Company
advocated 160 acre spacing, and they do now, in oppositiom
10 Benson-Montin's request for 320 acre spacing.



0il Conservation Cqmmission of the State of New Mexico
May 18, 1955.

Page 2,

1, (Continued)

2,

The testimony, both written and verbal, which formed the
base for the rescinding of original temporary Order R~172
and issuance of new Order R=172=~B, showed the following:

(a) The West Kutz-Pictured Cliffs Gas Pool, which
includes the Gallegos Canyon Unit on the north
and independent operators! wells on the south,
is a common source of supply and initialily had
the same bottom hole pressure.

(b) The bottom hole pressures on the south end of the
pool were, and it is supposed still remain, less
than the corresponding pressures on the nerth end
of the pool in the Gallegos Canyon Unite Therefors,
drainage of gas from the north end of the pool to
the south end of the pool is provea because it has
been proven that the common reservoir has sufficient
porosity and permeability and pressure to draim from
one well or group of wells to another well or group
of wells, (In a gas pool the decline in pressure is
direetly proportional to the amount of gas produced.)

(¢) A great many more wells have been drilled and more
gas has been produced from the south end of the pool
than from the north end of the pool (Gallegos Canyon
Unit)e

(d) Wells drilled on 160 acre spacing are economical and
profitable,

(e) The primary requisite of proration and conservatiom
and the protection of correlative rights is that ome
common source of supply must be drilled on the same
spacing patterne If in addition to that primary
requisite wells are prorated by formmla based om
capacity (the present proration formula is adequate),
that is an additional matier, but the spacing ef
wells must remain the same in a common source of supplye.

As mentioned above, the 0il Conservation Cemmissiom
agreed with these premises and issued Order R=172«B stating
that the Gallegos Canyon Unit would be developed om 160 acre
spacing pattern,

Following the above Order Re172-B of December 17, 1953, and

under date of March 5, 1953, Benson-Montin, as Operators of

the Gallegos Canyon Unit and lessees under a Farmout Agrecement
from Stanolind 0il and Gas Company, the two being majority owners
of aecreage in the Gallegos Canyon Unit, forced other umit
participants to take inte the Unit along the southern border of
the Unit acreage belonging to Benson-Montin which had been drilled



0il Conservation Commission of the State of New Mexico

May 18,
Page 3.

1955.

2. (Continued)

3o

1Y

on a pattern of 160 acres per well, The undersigned company
opposed this expansiom. I refer you to the undersigned’s
letter to Bensen-Montin, Unit Operator, as of March 13, 1953,
copy of which was sent to you, Beecause of the majority acreage
and thus the majority voting power residing in Benson-Montim
and Stanolind 0il and Gas Company, the propesed expansion was
carried out and Benson-Montin was reimbursed for all their
expenses on both the commercial and non=commercial wells,

Stanolind 0il and Gas has now become Operator of the Gallegos
Canyom Unit, Benson-Montim having resigned, Stanolinrd 0il
and Gas Company and Benson=Montin remain with the mgj ority
of voting power in the Unit and the majority of the acreage.

Now comes Stanolind 0il and Gas Company asking for a rehearing

in Case 696 wherein Orders R~566 and R=566-A of December 23, 195,
were rendered by the 0il Conservation Commission after hearimg
and other testimony. This case was originally heard on the
application of J. Do Hancock, Jr. pleading ratable take or
proration of gas preduction in the West Kuitz=Pictured Cliffs

Gas Pool, San Juan County, New Mexico. The above orders grantimg
proration of gas production in this pool put inte effeet proratiom
for this pool under the same general proration formula as was
ordered for other Pictured Cliffs gas pools in the San Juan Basin,
New Mexicoe In all of these orders the spacing pattern for
Pictured Cliffs wells ig 160 acres per well,

RECOMMENDAT IONS ¢

Ae

Be

That the following orders remain in effect:

Order R=172-B (Case 372)
Orders R=566 and R=-566A (Case 696)

That no exceptions to the proration orders, including spacing
pattern per well, be made in the West Kutz~Pictured Cliffs

Gas Pool as against similar orders for other Pictured Cliffs
Gas Pools, It would be definitely unsoumd and comtrary te
conservation measures and correlative rights for oneehalf of

a common pool to be drilled on one spacing pattern and the
other half on another spacing patterm. If this were by any chance
permitted by your Commission, the only equitable measure to this
non-uniform spacing would be that the wells drilled en 160 acre
spacing would be prorated under the present proration formula
to 504 of the wells drilled on 320 acre spacinge



0il Conservation Commission of the State of New Mexico
May 18, 1955.
Page ke

Respectfully submitted at hearing of the abeve case May 19, 1955,
Mabry Hall, State Capitol, Santa Fe, New Mexico,
BROOKHAVEN OIL COMPANY

S I Ies S

Thos. Bo Scott’ Jre
TBS:ms President



Gz WESTERN UNIIN oz

uniess its deferred chat-

s it TELEGRAM - i e

NL=Night Letter

Letter Telegram
. W.P. MARSHALL, PRESIDENT

The filing time shown in the date line on domestic telegrams is STANDARD TIME at point of origin. Time of receipt is STANDARD TIME at point of dunnmon

W B MACEY= b Cact

CA51 DC308 » S MY | py
D LLG256 PDSFAX DALLAS TEX 17 hh3PMC=

NEW MEX!CG O!L CONSERVATION COMMISS!GN SANTA FE NMEX=

| e,
»&ZTEC QlL & GAS CGHPANY CONCURS IN PET!T]GN OF STANOLIND

otc AND GAS COMPANY IN CASE 696w WE BELIEVE THAT THE
160 ACRE SPACTNG AND GAS PRORATTON UNTT FOR THE WEST
KOTZ FTELD WILL REQUIRE THE DRILLING OF UNNECESSARY

| WELLS AND URGE THE CORMMTSSTON TO GTVE DUYE EGNS!BERAT!@N
T0 THE PROPOSED 320 ACRE SPACING AND PB@RAT}@H UNIT-

JV&AZTEC 0TL & GAS CO QUTLMAN B DAVts GENERAL ATTORNEY:

__________ WILL APPRECIATE SUGGESTIONS FROM [TS PATRONS CONCERNING ITS SERVICE



— T9 = G2

OIL CONSERVATION COMMISSION
P. O. BOX 871

SANTA FE, NEW MEXICO

Pre Je Ke Sxmith
Stanolind 0il % Gas Company
Jil % Gae Building

Ft. Worth, Texas

Dear Sir:

-

%2 encloce 3 copy of Crder DN-565-C isesued August 17, 1955,
oy the 01l Conservation Commission in Case 696, which was heard

at, the May 19th hesring.
Very truly yours,

7. Be. Macey
Secretary - Director

WBM:brp
Bnclosurs
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OIL CONSERVATION COMMISSION
P. O. BOX 871

SANTA FE, NEW MEXICO

August 24, 1955

Mr, Jason W. Kellahin
P.0, Box 597
Santa Fe, New Mexico

Dear Sir:
In behalf of your client, James D. Hancock & Company, Ltd.,

we enclose a copy of Order Re564-C issued in Case 696 and dated
August 17, 1955,

Very truly yours,

We Be. Macey
Secretary « Director

WBM:brp
Enclosure



OIL CONSERVATION COMMISSION
P. O. BOX 871

SANTA FE, NEW MEXICO

March 3, 1955

Mr., J. K. Slith. Att-omey'
Stanolind Oil & Gas Company
Box 1410

FORT WORTH, TEXAS

Dear Sirs

Reference is made to your letter of February 28 per-
taining to the c@ntinuation of Case 696, which has been
readvertised for hearing on March 17.

The Commission believes that it is impossible for us to

iesue an order continuing the case until some time in April,

in view of the fact that the cass has already been readvertised
on the basis of the order granting the rehearing. You may

be assured that this Commission will not take any testimony,

in view of the agreemsnt between the interested parties,

said agreement pertaining to the céntinuation of the case
until some time in April. The date of continuance will, in
all probability, be April 21,

Yours very truly,

“BM:nr W. B. Macey, Secretary-Director

cc: Mr. Jason Kellahin
Box 361
SANTA FE



)

'[

OIL CONSERVATION COMMISSION
P. O. BOX 871

SANTA FE, NEW MEXICO

Mr. J. K. Smith

Stanolind Oil and Gas Compsny
Box 1410

Ft. Worth, Texas

Hr. Albert R. Oreer
Benson-Montin-Greer Urilling Corp.
315-1/2 West Main Street
Farzington, K. M.

Gentlemen

I an sending you herewith printed copies ef-G {=566

and R-566-A issued by this Commission i Case 696, in which

zour companies presented joint testimony 6 July 14, 1954,
earing.

Very truly yours,

We B. Hacey
Secretary ~ Director
WBM:nr



FORM 1020 1.51

James K. SMITH

DIVISION ATTORNEY January 19, 1955

STANOLIND O1L AND GAS COMPANY

OIL AND GAS BUILDING

FORT WORTH, TEXAS o e

Mr. W. B. Macey

Secretary and Director

0il Conservation Commission
P. 0. Box 871

Santa Fe, New Mexico

Re: Case No. 6%“

Dear Mr. Macey:

Please find enclosed the original and two copies of
Stanolind Oil and Gas Company's Application for Rehearing
in Case No. 696, which you will please file for considera-
tion by the 0il Conservation Commission.

This Application for Rehearing is filed within twenty
days after the entry of Order No. R-566, which we are advised
was entered on December 31, 195k.

Will you plesse advise us whether or not this Applica-
tion is granted or refused?

JRT: cb
Enes.3




Form 502 2.38

STANOLIND OIL AND GAS COMPANY

OiL AND GAS BUILDING

FORT WORTH, TEXAS
"~/ February 28, 1955

File: RGH-L098~986.510.1

Subject: Rehearing in Case 696 Relative
to the Proration of Gas in the
West Kutz Pictured Cliffs Gas
Pool, San Juan County,
New MHexico

New Mexico 01l Conservation Commission
P. 0. Box 871
Janta Fe, New Mexico

Attention: Mr. W. B. Macey
Gentlemen:

By its Order No. R-566-B, dated January 31, 1955, the Commission
granted Stanolind's motion for rehearing on Order No. R-56£€, relative to
the proration of gas in the West Kutz Pictured Cliffs Gas Pool, San Juan
County, MNew Mexico. It was ordered that this matter be re-opened and a
rehearing held on March 17, 1955, at Santa Fe.

Subsequent to the issuance of the above referenced order relative
to the rehearing, Mr. Macey contacted representatives of Stanolind and
J. D. Hancock, Jr., for the purpose of reaching an understanding as to
further postponement of this rehearing to the regular monthly statewide
proration hearing which will be held on April 20, 1955. This is to confirm
our understanding that the Commission, on its own motion, will order
that this matter be continued until April 2C, 1955, and that it will not
be necessary for the affected parties to appear at the rehearing origi-
nally scheduled for March 17, 1955. oSince the March 17 date is on the
day following the regular monthly proration hearing for March, we assume
that the Commission will issue the appropriate order postponing the matter
until the specified date in April.

Yours very_ truly,

RGH:cp

cc: Mr. Jason Kellahin, Attorney
P. 0. Box 3€1
Santa Fe, New idexico
(For J. D. Hancock, Jr.)



[oow &7

BEFORE THE OIL CONSERVATION COMMISSION
CF TEE STATE OF YEY I'EXICO
IN TiHE MATTER OF THE AFPLICATION
OF J. D. DALCCCL, JR., FOR AL
ORDEx ABUIRILG RATABLE Tirx OF
GAS I THE .BST XKUTZ PICTURED CLIFFS
POCL, Sil. JUAN COUNTY, LEW MEXICO,

OR FOR PRORATIONILG OF GAS PRODUCTION
IN SAID POOL.

PETITION

To the 01l Conservation Commission of New Mexico:

Comes now J. D, Hancock, Jr., 1524 Fidelity Union Life
Building, Dallas, Texas, and petitions the Commission for an
order requiring ratable take of gas from wells producing from
the Pictured Cliffs formation in the VWest Kutz Pictured Cliffs
Pool, Sarn Juan County, New Mexico, as defined by the Commission,
or, in the alternative, to enter its order prorating the pro-
duction of gas from said pool, and in support thereof would show:

1., That Petitioner is the operator of numerous gas wells
located in the 'Jest Kutz Fictured Cliffs Pool, San Juan County,
Yew texico,.

2. That Petitioner's wells are connected to the Southern
Union Gas Company's gatihering and transmission lines.

b5e That the operator's wells offsetting those of Petition-
er are connected to the gathering and transmission lines of
El Paso Natural Gas Company.

4, That the Southern Union Gas Company operates its gath-
ering and transmission lines at a pressure greatly exceeding that
of E1 Paso Natural Gas Company's lines.

5. That, as a result of tiis pressure differential, wells
of operator's offsetting those of Petitioner have produced large

guantities of gas, whereas production of gas from Petitioner's




wells have been greatly curtailed, to Petitioner's detriment
and damage.

6. That Petitioner has not been, and is not being allowed
to use his fair and equitable share of the reservoir energy and
is being denied the opportunity to produce his just and equit-
able share of the gas in the pool.

Wherefore Petitioner requests that the Commission, after
notice and hearing, as required by law, enter its order enforc-
ing ratable teke of gas from all cas wells in the West Kutz
Fictured Cliffs Gas Pool, San Juan County, New Mexico, or in

the alternative, prorate gas production in said pool.

Respectfully submitted,

J. D. Hancock, Jr.

By/fdpaew"ua )7l e blakin,
Attorney

Jason W. Kellahin
Laughlin Bullding
Santa Fe, New Mexico
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OIL CONSERVATION COMMISSION
P. O. BOX 871

SANTA FE, NEW MEXICO

May 20, 1954
Mr. Ben Howell, Attorney
Bassett Tower
El Paso, Texas
Dear Mr. Howell: RE: 0CC Case 696

We have today handed to the Santa Fe Slue Printing Company
for photostat the exhibits in Case 696, which was heard by
the Commission yesterday.

They are being instructed to mail one copy each té the fol-
lowing, along with invoice %o each individual:

1 - Mre. Ben Howell
Jones, llardie, Grambling & Howell
Bassett Tower
El Paso, Texas

1 - Mr. J. S. Stricklin
El Paso Natural Gas “ompany
Farmington, New Mexico

1 - Hro A. S- Gl‘eniil‘
Southern Union Qas Company

Burt Building
Dallas, Texas

Sincerely,

RRS:nr 0Oil Conservation Commission
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OIL CONSERVATION COMMISSION
P. O. BOX 871

SANTA FE, NEW MEXICO

April 30, 1954

Mre. Quilman Davis, Attorney
Southern Union Gas Company
Burt Building
TALLAS -~ TEXAS

El Paso Natural Gas Company
Attention: Mr. Ben Homell, Attorney
Bassett Tower

EL PASO - TEXAS

Centlemen:

We hand you herewith each a copy of the petition submitted
by J. D. Hancock, jr., the subject of which has bean set
for hearing before this Commission on May 19, 1954, as
Case No. 6960

Inusmuch as your companies figure in the petition, we felt
that you would like to have a copy of the complete petition,
rather than msrely the notice of publication in the case.

Very truly yours,

R, R, Spurrier
RRSsnr Secretary - Director



CLASS OF SERVICE SYMBOLS
This is a full-rate ) DL=Day Letter

Telegram or Cable-

gram unless its de- e FX-1201 NL=Night Lerter

ferred character is in- . ‘59#' —

dicated by a suitable KXY LT=Int'l Letter Telegram

symbol above or pre-

cedmg the address. VLT=Int'l Victory Ltr.
\__—__r

W, P. MARSHALL, PresipenTt

The fiing time shown in the date !ine on telegrams and day letters is STANDARD TIME at point of origin. Time of ecenpthSTANDARD TIME at point of destination
T UAT1 DI =
| ﬁiA71 DA220 - 1AL 12 M1 06 .
DsTYA140 PD=TYLER TEX 12 1157AMC=

NEW MEXICO OIL & GAS BOARD=
:SANTAFE NMEX=

TN RE CASE NO 696, SET FOR JULY 14, APPLICATTON OF J D
HANCOCK JR; WEST KUTZ PTICTURED CLTFFS POOL; SAN JUAN
COUNTY NEW MEX; DELTA DRLG CO AS JOINT OPERATOR WITH
fBENSON-MONT:N CONCURS IN THEIR RECOMMENDATION 320 ACRE
PRORATION UNITS WITH AN ALLOWABLE FORMULA OF 75% ACREAGE
TIMES DELTVERABILITY PLUS 25% ACREAGE=
- .H C MATHENY DELTA DRILLING CO=

696 14 320 75% 25%&

THE COMPANY WILL APPRECIATE SUGGESTIONS FROM ITH PATRONR CONCERNINMA 7 Qw0 i w




Legal Notice OCC Hearing Publication:

Date: May 19

CASE

In the matter of the application of ;-’ J. D. Hancock, jr.,
for an order requiring ratable take of gas in the West Kutz-Pictured Cliffs
Pool, San Juan Coupty, New Mexico, or for proration of gas production in said
g ”

pool; / i 3 i >~ applicant's contention that, because of
pressure differentials in gathering and transmission lines, its wells are not
permitted to utilize a fair share of of the gas reservoir energy in progortion to

the amount utilized by offset wells connected to another transporter.
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GILBERT, WHITE AND GILBERT

ATTORNEYS AT LAW
SANTA FE, NEW MEXICO

12
13
14
15
16
17
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21
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24
25
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29

CASE ®0, 1308

0CC_CHBDHR ¥O, R-1060-B

e Applicstion for Rebewring fiied by the agplicamt, thall 01
Company, alluges thet this Comuiseion erved in eatering {te Ordar No. R-L0G9-3
vhich grented am cptiomal 40-8C acre well spacing usit ia the Bisti-Lower
Oallup Gli Pool as an cameption t0 the statewide L)-wre spacing pattern,
vmmu;mmﬁ-mmqs%m.umtﬂ
the body of the Metition foor redwaring. However, (he preyer rowis as though
Petitioner had sbandoned 1ts aliegetions est forth {n the Petitian for the
relief sought in the prwyer i antirely forelgn %0 and inconsistant with the
issues raised in the Petition for Rehearing. Horeover, the regueestod affirm-
ative relief if gremted vould necesanrily affira in all respects the validity
of the Order complained of vith the modification that Fetitioner's fouwrteen
Lo-acre walls be gliven a double untit allioweble.

We Nily sppreciate timt the prayer of o petition or plesding does
not constitute axy part of the plesding efther under scommm law or code
picating.

ILLEGIBLE
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GILBERT, WHITE AND GILBERT

ATTORNEYS AT LAW
SANTA FE, NEW MEXICO
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Jart of the Statemet O the me of aotionrs

Bat, one cannot Likely pess aver the real chjective the Petitioner is seeking
o accompliish by the lastant redewring. It cammot be seriously argued ace
| d4d the Petitionar set forth any facts in the Petition ts emtitle it to wch
| relfef. Obviously their sutemoss {n this respect iz becsume the cbjestive
| relief 1s beyond the power of the Commission to gramt. |
| o |

gection 65-3-1h (o), WaMeS.A, (1953) Annc. : |

vaich reads {n part:

vaste; but in such case the allowshle produc

from such tract SONPATed VALE Lhe AL LOWSH) (
hali be In ratis of the o Guch Lot o O |
m ‘ * —

(Enpasis ours. )

We cali the Commission's attention tc the apparent real objective of
mum'smmamumymwumm-
lag of the merite of the allegations contained in the body of the Petition.

As alieged {u the Petition, Shell 04l Coupeny drilied fourteen wells
mmammtmmmWMuwmua-ﬁm;
Comaission ané by sc dolag aow claimes that Order No, #-1069-3 Wy granting an
opticenl MO-80 acre driliing wait and in estabiishing s proporticoate umit
allowable for an 80-acre drillisg wnit ie inveild, Petitioner alisges the
subject Order to be Lasproper {n the foilovisg respects:

i. The Order 1s arbitrery, utreasonable, sod discrisiostory agaizst
Shall vho "is good faith” driiled the subject welis om & WO-acre density,
(Paragraphs 3, 2, 3 a3 & of the Petition).

2, That the Order is oot mupported by a flaking thet one vell will ‘

|
\

ILLEGIBLE

21k x

\



GILBERT, WHITE AND GILBERT

ATTORNEYS AT LAW
SANTA FE, NEW MEXICO

20

2l

22

25

efficisntly and econcmically dredin 5 acres. (Paregraph 5 of Fetition).
3. That the Order coufliscates Petitioner's alisged vested property
rigats in violaticn of the coastitutional State and Felersl due prooess
ciauses. (Paregraph 7 of Petition).
b, The Qrder impairs the ohligation of comtrects im vialation of
the State and Poderal constitutiomsl provisions., {Paregraph 8 of Petition).
5. The OrSer ig comtrmry to OCC BEmie 505 relating to the depth
factar in the alloeation of produetion. (Paregreph 9 of Petition).

A, ja8%y,

6. That by reason of the action and representations mede by the
Commission to the Petiticner prior 40 the issuance of the Crder complained
of, the Coumission shouid uow be estopped fras establishing an 80-acre 4ril. -
ing unit vith the given proportionate allowable.

Zach of thowe comtenticus will be discussed in the above order.
However, Petitioner’s comtenticn as set forth in Paregreph © of the Petiifon ‘
doss ot warrant any srgument and 1t will be mecalied that Petiticoer itself
4id not see it %o argue this comtention at the rechemring on March i3,

POINY I,

I5 ORBER NO, R-1l065~3 AHBITRARY, URREASON-
m,wsmmﬁmwmm
SGEDLY "IN 00D PAITR” DRILLED THE
MW&@EWWWMS&-
CUTTANCE: THEN PREVAILINOY

It vill be recailed that the jppilceticn Yy Hunray #d-Jontinent

i Compeny to establiish an BC-etre spacing wnit in the Mestdi-lower Sallwp
i Pool was filed before this Comsissice on mgust 5, L1957 amd the hearing
therecn vas held Septewber .5-19, 1957. As of ibe date of the original
hoaring, Shell apparently hed no plans to drdill ay escre units for the
Wé{ﬁemﬂ On Pages 290281 of the trenscript, their vitacss,

o, %obisom, stated in anewer to & guestion Wy 4, ! -~ “he balance of

.- ILLEGIBLE



GILBERT, WHITE AND GILBERT

ATTORNEYS AT LAW
SANTA FE, NEW MEXICO

15|

25

24

25
26 |
27
28

29

. 80-gure walls for the resabmder of 1957 there womld be twenty-nine welis to¢ |

mnwmmmwkwmwu“nm |
?muaame“mmmmmammm.

'mwﬁix!wmmet&swm“&mmw.hntmtm

of twenty-nine sdditiomei walls in addicion % the thirty-seven listed on
=hibit shown a6 13- (referring to the drilling on an 80-acres pattern). |
wmwmmwmmmmmawmmwm-;
zet snd incidentally ox udget is on 4 calendur year basis, ote. © And in ‘
response to & Question by M. Cmgphell, on Fage 252 of the treascript, #r.
Zobison states ~- "To what we conslder proven now, there would be snough

there would be eleven wells.” And on Page 385, @, Cooley asks Wr. Robison -~
’*Yoummmmummmewmmnmumm
of this Appiication. Would you be in & position 60 state vhether they snticie
pate comsmncing any until there is & finai declsion in this case?” And itr.
Robiscn replies -- "I think thet is right, that we wiil defer, we will like %o
and probably will defer driliing wuntil there {s s decision in this cape.”

Atmwmmummsﬁwmmi
nall sad other interceted partics in the Cnrsom Unit Ares vhich wera tatro- !
duced &t the oral hewring as flespondents® Exkibits ix 1-20. These Ruhibits
demonstrete how fuliy cware Ehell must Bave besn of the comsequence of thedir

=mnmmm&:mm;&aammwwm~zqi
faaMMﬁ.

The legality of fhell's drilling of the twelive walls on & HO-acre
pattern datween Ootober 9, 1957 amd Cutober 17, 1958 1s mot quastioned in view
of the axistence of tiv satevide spacing ruiv snd Order No. R-108p, Wt it

Shell adadtted at the bearing o March 13, 1958, through M. Robisom, that it
was will mwre of the statutory provisions for rebeariag and wouid not one

~ ILLEGIBLE




GILBERT, WHITE AND GILBERT

ATTORNEYS AT LAW
SANTA FE, NEW MEXICO

10
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14
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‘Mteuwﬂafﬁntmymit. Aeference is wade to the re-

i{wawmm,m%ﬁww%mw

LLEGIBLE -

wwmmmmmmﬁmmmm
spplizations for rebesring sod the iC-day period within which the Camission
hod the right to rule on swch applications. After the spplicatioms for re-
wmmdmmezgmmmmmmw
mst have Bean avnre of the fact thet B0-acre spaciag for the Blsti-
Lover Gallup ws st ieast withis the realm of possibllity. Thet possibiiity |
existod untlil the Commdasice: sntered the subject Order No. R-1069-D and the |
mmzmmmmmmymmmwmmxw
s, mx*-m&mmmmmm«mﬁmm
thelr propertios wom a bO-acre spacing pattern sugguets the thought thst
Mmeamxamwthmﬁmn ,
the Application for Rehwaring -- thet the mcoampiished driiling of more 40-eer
mmmmmmmcmmﬁwmmm]
iz the criginal bewring.

If Petitioner fesls Order Ko, 1-1065-2 adversely affects it, {t is

|

anly because of thelr own knowledgestle actions in the premises. e further
mtmmnhmmmtmmmummrmw-m‘
of the Order for it is permittod uoder Rule Ko, RI0EH-B to do precisely that
vhich it could do wnder the statewide spacing rule. rs-.mquh-xumnae;mt.s:l1
sach of 1ts hO-scros and receiwe therefor coe iO-ecre allowsdle. This 1s
wﬁzmmmuﬂmmamimw.

Bor is Shell in 3 position to say tmt it hed »ot beon spyrissd of
the possibility that 3C-ecre iccations would be given tWO kO-gere allowsbles.
This 1o borme out by the ccerespondence above referred 1o as Respoodents’
Saaibit 1 Camt, fn fact, the attornays for fhell at the origlual heering

warks by Mr. Conley and Mr. Forter, Fges 320-321 of trenscrips; ¥r. Seth's
statemnt, Page 332; snd thet of Wr. Keli's, Pege 337. Hefeor alse to the




}_J

(@

(@)}

| and ¥r. Briskiey; The ~ecommendations sade by ciociair, Pages 90-61-99 aad
| 118, and the swatement of r. Campbell, Page 305, and the statement of Mr.
ton, Pages 397-309.
17, for the saie of argwnant, we vere o assmume that “hell did act
"in good faith” as it so stresucusiy urges, s Shell under the lav entitled

| to relisf? Thee 1s ab shundmnce of law w0 the ccatrary. Por example, ia

@8]

W

| the cass of

dedoshof? v, Comscifdatad Uas Cu., (Momtape 1930)

%
L s

10| vhevein the PIaistiff owsed an oi! and ges leass. The Defondant purchased

ATTORNEYS AT LAW
SANTA FE, NEW MEXICO

GILBERT, WHITE AND GILBERT

wmmm. T™he lower court held that his lease had terminated

7 regard to the Ous Conpany's actious -

the fse title to the tract amd Y-wmght 3 guiet tiile sult againgt the
Plaintiff. The decrec favored the Flaintift Gas Company {n that action
and the Jas Company entersd upom the lends and driiled a producing gas well.
Plaintiff Rei-khoff eppealed the quiet title suit to the Supreme Court and
ot a reversal of the lower court's decisioa (151 P. 20 588, 590). Main-
5| tAff Reickhoff then Srought this actien for an escoumting and am injmetion

§?aﬁhm&nw¢£aﬁt¢mmm. The Supreae Court stated, vith

"t the conpany suys it was oot & viliful Nes-
passar for it sntered under the District Court's
mmmmmmuuﬂa
title In 8%, However, it knew the

gt
Tt
g

ILLEGIBLE
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GILBERT, WHITE anD GILBERT

ATTORNEYS AT LAW
SANTA FE., NEW MEXICO

poner 11,

PETTTIONGA'S CONTEMPION THAT (HDER ¥,
R-1009-2 “I0 CONERARY %0 1AW IN THAY IT It
NOT SUPPORIED BY A FINUING THAT ORE WRLL
80 ACRES™ IE WOT SUPPORTED 1Y THE LAW AP-
PLICAKEE 70 1852 DTANP CASE,

Potiticner coustaves Seation 65-3-ih (B), HabE.a. (1953) Aame.
as rogiiring sa Order %0 be bottomed upom swok & findimg. The statuts in
Question provides:

e Comdasion sy sstatlish & prorstim uedit foor .
sach pooi, Sich Hbelng the ares has cmn be effi- AL
elently md acoamsically drained snd develaped by PR
one well, and in 80 doing tie Comsisalon shall cou-
sidor the econonic loss cmiesd &y the driliing of
wmscessary wolils, the protectism of carrelative

vights fnciwiing shose of royalty omers, the pre-
vention of wste, the svoldames of tie supeetation

of risks srising from the &rdliing of an encesaive
mmber of walls and the revantion of redused re-

covary whieh might remiit frem the drtiiitsg of too

fow walls."”
(numwmmw*:mmam.muw
mwumwwwmwmmmmum
tha other considerationspecited i the statute sShouid wot aled b meds Tind-
ings of fact os & proregaizmite for the validity of a Gyder.)
nmhmurmwmwmmmuu-
@ironent that the Commisslon mabe suy finking wiatever, It is mwrely por-

missive in oature and deffoss the faetors which comtral the permissive sctiom.

The Comisadcn in extoring its Ovéer No. H~-LUG5-B made curtain gen-

L | erml fimdings, porticuisrly Piadiogs Hos. 5, 6, and 8 which, it is wdmitted,
%e:mwmwwwwmm-um
basin, thas 00-aors yrormtion usite should be towparerily astahlished, and
‘MsWWd‘WMhmhﬂﬂm

. ILLEGIBLE



GILBERT. WHITE aNnD GILBERT

ATTORNEYS AT LAW
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On

Our United States Bupreme Court, in the case of

United States v. Lowisiana,
vhere the statute under which the agency is operating regiires s finding be
mede, the Court held that it is essemtial that this be dome but where the
statute is indefinite om the question of findings or mekes no requiresest,
mcmm&mmmmmwmumwormm.j
In a suit to snjoin an 1.0.C, rete increase, it wvas held in

Montane v. Unlled States,
2 7. oup. H40

"The statule provides that, in exercise of its
authority the Commission shall report in writing,
Wt only when damages are awarded dome it stipu-
late findings sball be included, # * & Tn all
other imvestigations, 1f Justificstion othervise
clearly sppears formal and precise fiadings are
not necessary.”

v¥here an ultimate finding has been mude, a subordinate finding
Truck Ins. Exchange v. Industriai Accidenmt Commissiom,
2% .50y '

A case raising an aimost identical guestion ss the one at issue is
that of 1

Humble Oil & Refining Co. v. Bemnett, |
BV |

vherein the Court held that the crestion of a drilling unit implied @ find-

ing that ooe well would drain a wnit. T™is invoived a Rule 37 question. xn‘

answer to a comtention that wells drilled on l0-acre spacing wrild hgve a
drainage sdvantage over wells drilled on 20-acres, the Cawrt pointed out
that Rule 37 authorized driiling of wells on 10-acres and its applicetion
0 the Pool in question “impiies a finding by the Comuission that a wsll
would drain 10-acres instesd of 20 as ingisted by Appellants.”

> |LLEGIBLE
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[

f
Where the seope of reviev in the District Court encompasses the |
|

A

jmmuummwmmwm,ml

3| are not necessary to mustais the Order amd are in no vise binding wpon Whe

L1 passed on mamy of the questicns invoived 1a this Application wad ruled that
12,m«ummmuﬁmwmmmmmmm é
iwamm»mmw.mmm
"@Ammmmmtmmmmﬁumwmu
25| rateed upon the ground that the ruling in the Ferguson-Steere case {5 Lesed ‘
l?fmmmmnmwmmmmmnmam-[

ijmammm,wtmwmmwmm
18\%&”%%&%“%%“}:&“1&%
|

| 4n regard %o the point iavalved,

The best means of presenting a conciusion is to @uote from the
| Pergison-Stewre apinton. Mwnmwm«nmmw
tention was raised that the Corporation Somiseicn in meking its Qrder fulled |
| to make findings of fact upos the imsucs raised in the proceedings before 1t

| amd falled to make appropriate findings reistive to the adeguacy of existing
25{%@1&«.

| The Court in {ts opinion first heid that the absence of specific
| findings 414 not render the Order of the Comsission imvaiid.
“We think the bdetter reasoned decisions hoid and

o9 sbsauce of specific findings does 20t remfer void
aa order granting a certificate swch as et here |

. ILLEGIBLE
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. considerstion here for the Comsiseion to make specific findings; that the |

$0 the effect that the Court meceptes thr makiag of the Order by s Commissicn
a8 & finding by the Cosmtssion that the circumstances are such as to Justify

?munagattbm.

It is thas seen tat thore is a0 necessity under the statute uader

Coumission 414 in Tact maie the ultimmte finding in crention of & proretion

. unit and the question of draisage by ome well fiovs from that finding by

- in no positicn now to cosplals a8 o the suificieney of findings in this
19|

necessary lumplication simcs it camnot be presumed that the Comsisston did not |
foliov the mandate of the statube; sod thet the spplicast for rehoaring is

case, baving subnitted no reguest to the Commission for more specific fimd. |
ings.
PODNY I,
THE PETTTIONGR BAD NO VESTSD RIGNF AND THE
& PRETEIONA'G FRPENTT NI
As alleged in Parngraph 7, Shell Of1 Coupemy drilled fourtews wells

upon ho-acre wnite under the then akisting rules snd regulations of the
Comxission and by 90 doing 1% now claias that Order ¥o. R-1L069-B Yy creating
BC-acre spacing, setting weil locations, and in sstadlishing provstion wsits
confiscates the Petitionsr's alleged vested property rights in violatica of

T LLEGIBLE
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The queations thue posed under Parsgrsph 7 woaild appear o bet

1. Did the ipplisant scguire & vested property risht by
the driiiing of thase wells?

2. Doss the Camission have the pover sl amthority o |
aiter their spacing rules and regulations from time s
to tine?

3. Is the Order complained of an arditrery ssd wnres-
sonable rule and regulstiont

™he opinions in the cases hersiznalfter oited deal with all three of these

|
b

questions simlitsnccusly. The wholesale litigation invalving these isswes
beyond question m@port the action of the Comsission in the ismunce of its
rder Mo, ¥-1069-3,

memrguﬁmmmw’m*mmwmmu.%

ing of any well upon & 4o-scre spacing unit prior to the Crder compleined off

the Texas Trading Co. sgpealad fram au Order of the Commission which can-

ceiied Appellant's permit to drill an addftional well within & drilling wnit.
The Plaintiff contended as a matter of lav it was entitied to drill the sdéi-
tional well because undor the them spacing riles snd reguistions in axist-
amce at the time the subject land vas segregated and vhem it acquired the |
lease the Plaistiff had the right to drill the sdditicusl well, To this com-

tention, the Texms Court of Aypeals had this to say: |
|
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4 1 Similariy 1a ithe cape of

5‘; Pattersos v, Stanolind 0Ll & Ses Co.,
ﬂl icP.ﬁﬁ(&iﬁ.M}

&}

serdaln royalty owners contested the comptitutiomaiity of the Oklahome Well
8 Spacing Act (1952 Oklshows Stat. Anpo. Section 85-87) vith regard t0 their
9 interests In & well completad prior %o the spacing arder of the Comuissicu.

Arong the issues raised were the due process clsuse, impairzent of comtragt-

11 I ual chligations, aml the retroaetive «ffect 07 the well spacing order. The
!
12 ; statute in question, providid, among other thizgs, that the differcut royalty
15 owners within & driliing uait shall share in the profuction tn proportios
14 that thelr acreage Lears to the emtire ariiitsg wnit.
15{§ The Suprese Court of Chlahoms in overraiing the Platntiff's ccotenrte
16 1om sats:
7| The decieton of the United Stetes Suproms Cowrs in
18% &t&ﬁe@ﬁiﬁﬁlmﬂmﬁcﬂm
w‘ ATT Qadde —Wi.”'&' PR {éﬁ; wis based “ the
ol Wmmmsamecmum
l %Mwmismmainmth
20;1 s o and mevely so-ogual with the righte of other
| wmammmammaw.
21’:) and tharefore that his property rizhts to said ofl amd
as are aldject 1o the legisiative pover to prevest
2?=§ the dsstructicn of the comon sourse of mgply. It
A bog already bees desfided that this poiice power of the
25;\{ i?@mtmmﬂwmm
I SIppLy oy ou cxereiasad reguint product-
n ton therelrom.” d fon of ¢
24
|
25] In support of thds coutention, the Cuurt clted thm caae of
<6y e ésf%ée Ve & tion »
I 2 ¢ : i * - M
27i &ﬁiaﬁ, Liekiis 1
28\1'1::
s ILLEGIBLE
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In Brows ot ai, v. Buble 01l & Refining Conpany,
lu;eu, the following woads wers guoted vith approval
from Losharde v. City of Dallas, 125 Tex. 1, 73 8.4,

'ALL property 18 held subject to thw valld exercise
of the polise power; nor are regalations uncenltitnc

Regaladdom, of sourse, imcludes & dstersiastion of

the josabics of the welis and the amomt of oil ewch
should de allowed to produce; 80 that the reservelr
onargy ¥ill st Yo eadwisted before all of the reegver-
able oil is wrested frem the commn soures of sgply.”

(Sapbasis curs.)
In the case of

Platntiff drilled o wall om & 190-acre traet at & coet of 34k,000.00 smd the
{nntallastion of & piyeline at a cost of £12,%0,16. Dwreslter, the Con-

. mission established & compulsory drilling walt of 320 aeres. Thersafter,
. Pialmtiff contendsd that 1t should e permitted to produce from its well the
. sllowshble permitted ot the tinme the wall was drilled ant the Commissioca's

15
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Babal Cave v, Garet
[ AH, 25, 308 F.5a 15

ve submit, ia what way or manser doss the Order complained of take
mw“&kwrﬁﬁt%&“ﬂm%“ﬂ;ﬂwnﬂcw
reguission of this Ccamission? In wvhat respect Soes the Grder oreate sy
mmummwwmm&muut Orday
m.a-wé?—nmmmfaﬁswmmmuﬁmumm
iz aature only. M,unmmmﬁnsmm,mmmuo
ttomer snd ali other aperstors sfailarly situste develop may or all their
soroage upon & hO-acre driiling wait? Nov, as efore, 1s BO% the provwtion

|

formiia OB an acreage besis snd the some Tull allowshle given to & 40-mare
unit as before the adoptiom ol she Urder?

Is the Order retrospective in natwre vhen the rights ewwrcised Wy
mmmmmmwnmzﬁmw,mam,

in pare:

"In order o prevent waste the Coxmission may after
in sny dafimed oil poal o in wgy defined gas pool

»» "
And, in further viev of Rule 501 {b)

*After motice and henring, the Comsission, in onder
ummmwmuidwm,w

1s ot the Petitioner nov as before the fasusnce of the Order af-
rmwmmumwwmsumaﬂmm
shaec of the oll in the peol? In reality ssd in trusth and fuct, all the
Petitioner is ssking by the instamt Petition is: ¥s have spant twiee a8
mach mmey in the pool as any other cperstar, sithough woascesanrily, Wt
m&mnnmmhmlwmnmmumm

w» |LLEGIBLE
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aparators.

In conclusion, we reler to the recent New Maxico Suprems Court case
dectded in April, 1997,

gt‘“ Vs iuim
B2 W, B, % P.2d 9832

where it uphaeld the powsr of the State in the Ftate Englaeer ¢ mforce
riles and rsgulstions regarding the appropristion of weter sad in so dodng,

said:

is imsufficient. Such comiiticss leed inevitably
to wany sarisus comtroversies, sad demusd from the
smumazumm,mmh

This promuncistion by our Zupreme Court wald undoubtedly be applied to the

instunt case ware £t to reviow the sast.

FOLET IV,
THE ORE: COAFLAINED OF DORS NOF DEAIR TR

"iupairs cbligations wader sontracts betvesn the
State of Bew Muxico, thw Uaited States Gealogieal
Survey and Shell 041 a8 aperstor wixich con-
tracts vares ereated by the Carson Unit Agressamt.

ILLEGIBLE

19w
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It is indeed a novel srpment theat the approval of the Carsom Unit
Agreemsnt amd the plans for deveiopment by the State of Mev Mexieo and Wy
the UBGS, 1pes fucto, make mich governmental agmcies costracting parties o

the agrommmi. Jo such govermmmtal agency cam aot in such matters axsept in
its capesity of regulstion and {85 sole contact Witk the wait 1s but am ap~

yroval. None of these ageecies by their own idmited crestics ocan go bdeyosd t

regilation and approval, Eoc
# y.hup. 999, 83 L.BA. 332
The State Land Comsiseiooer dae wo sch power to contract as Peti-
tioner contends and his only sathority and power to act in the premises in
regard to the Corson Unit Agrecsent s under Section 7-11-39, N.M.B.A. (1953)
Axmo. wiich resds, in pert:

Movreover, the emthoritiss consulted indisate thet an Ordar of &
gtate Compervation Camission relsting to spacing $8 am sxsveise of the
police power and mny contrects or rights of partise are sabject 0 the sxor-
cine of this palice power. This @wetion regarding fupatrment of cbligstion
of conkracts has Leen relsed in muerous cssos sbi in csch instamce Lt apyesrs
that the Court hes statel that the police power is a limitaties on all com-
trects. GSes

affirask oo agpeal, 300 U.S. 298, 81 L.Bd. 632

«~ ILLEGIBLE
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the Coarporation Comcission sntored an Order for 20-aqre spacing in the form
of Wwisnguiar tracts. e protestants ailaged that this Aspaired their aom-
rectusl rights to driil on their own land. The Court stated that the real
objection of the protastant wvas as to the liaitation om productios which is
& valid exarcise of poiice pover vnless wrbitrury and unrenscaable,
Aiso, in the cane of Patterseom v. Stesolind Gl and One Co., Dupes,
(Pages 13, 14, wnd 15 of Brief) is smether sxample vhere & l0-acre spacing
ardsr vas ugheid as agaiuet the seme faiscious inpeliomat of chligation of

e Court passed upon the powar of the couserwmtion deparismmt to incresse
Court in phalding the povar of the regalatary body to so saend their orders,
sald:

* %%
An order of the Depurtment of Conserveliion incressisg
the sise of the driiiing wits Savwiofare established

- LLEGIBLE
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cmers or leasebalders in thw ofl or gas field under
suthority of the previous order of the depar-tasnt,
vithout baing ssbject 40 the dhjection twt the
h&a&ﬁwﬂmmmu
obhligations of mich coutrects.”

(Citing mamsrous cases. )

k
|
ficld, say mpersede contracts made between land-

feoll partiouiarly calls ettention 56 the fifty-three well prograa
the third plan of devclopment wich they svar was wnconditionnlly spproved
the U865 on Ockober 15, 1557. e do not agree with Zhwll's concinsion

the grwoval wns uncontitional but ruther that it we based upon sugposi-
tich that the L0-acxe spacing pattern hed been finally detarmined. We invite
the Commissicn's reviev of ths subject lettars oo this potnt, mamely, fhell's
letter dated October 22, 1957, letter from Skally dated October 3., and |
Letter from Philitpe dated November 4, being Exddbits Rx 12, 13, and 16. |
mmmwmé,wnmwammmﬁ

ta Rx 18, 19, wnd 20, indtonting Carson Uit developwsnt on an 80-eare |
Muit besis. Attention is further 2irected to the fact that the terms of the
Carson Unit Agrowssat specifizally poovide that the agreemant {s subject to
the arders, rules, and regulstices of the Commissiom. Soe Paragrephs 3 aed 9
FW" Yo submit that the contemtion of Petitioner that the Order
violates the obligation of any contrsctasl rizht {5 s@mlly without merit as
kb other poiats raised by is.

2oz V.
PEITTTONER'C CONPKINTTON THAT THR CMDER

COMMATIND OF I8 COMTRARY 70 OCc MR
mwnmmmnm

Paragragh C of tha Application for Rehearing alliegos thmt Ovder
R-2069-3 is contrwry %o Rulic 505 of the Conmission's Rules amd Raguls-
o Bale 50% providss a proportiona)l factor for wolls on S0-acre spacing

for walls balow 5,000 foet. ILLEGIBLE

]




It seems agpexent from the resding of iaie 505 that, in the first
place, it sover wis intenied and doss ot now grovide for ahy SO-mare prepore
tiomal factor in pools where the depth range is fros ¢ %o 5,000 fewt., In the
sheunce of any provision for o factor in sueh a pool fuer 80-scre spaciag,
faale 1 would sesm o apply. This Ale is a8 foliows:
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Under this Hule 1, even if ihars weres same factar provided ia Rule %05 fur
wells of this depih, cextaluly after aoldoe aad bearing, the Comdlssicn, pom
appiication, can estab.ish any reagsonables ruiss, iacludiag the allecaiiam of

"SCOFE OF ARG AND REGULAT

(a) e foliowing General Biles of statevide sp-

plication have bown adopted by the 011 Comservation
Commisalin o conserve the satwral resouroes of the
mamm,wmm,amm-

production.

It ehouid aise be noted that Rule 505 (h) provides se follows:

"he allecation o sach poul sheil ia twrs be pro-
rated ar distrionted to the respective units Ao
each poal im sccapdance with the prevation piss
M&ewﬁmw,wwmmu»

Muwmﬂ

This sesms o contepisie that the statewide muis with relerence
to allocation is sppiicablie onliy vhen thare Bas bosn 20 prowation plan far s

partiowlar pool.

ILLEGIBLE
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THE QUESTION (F ZITGPFEL CANNOE BR
HATGED AGATHGT A GTATE OR SOVRREIGN
I REPERENCE 7O IT8 ACTG IN R

! EXSRCISS GF TIPS PALICE POWERS.

Petitioner's ombontion of estoppel fs without serit far the
reasoe that ©wo of the eseemtisl clenents of sstoppel are lacking, namely,
iwm,lmwmmmamawm
fact made oy the Commissdon o mislend the Applicent in doing what it Atd

i
|
|
|
|
1
|

and, secondly, good fadth on the part of the Potitioner in velying wpom sach

'igm,mcwaum The guestion of good faith hes

been fully covered fn Polat I of this Brief. turely, Petitlooer doss wot
| elaim. aoe do we attampt to assert that it eo claime, that the Coamissine
made any false reprosextation or concenled sxy meterial fact that could dave

IM&M’&M. Petitioner 444 say, hovever, st the redesring on
ﬁfMIﬁ,MMmﬁmmm. 2.1069; and further admitted that
| they realised the Order comid be aitersd, mmendel or modifted.

Thove are wany Neov MNoexico decisions against Petitiomer's content- \
ion that estoppel can be asooriod agaiunst the State in 1te axereise of its

|yauecm For exsagple, in State v. dclesn, Sgew, vhere the State wnder

i

| 148 poiice power was regulsting the sppropriation of wter in answer to the

contemtion of estoppel said:

barred ean ground of sstoppel by reasom of laches
on the part of the Artesimn water spearvisor vho
hod inodiodge of the wethod smployed by him in

|
|
"Defentamt clsdus that the action sgainst hixs is |
1
|
 Bis mative grass sl livestock, The :

w Palatisy (Stase) contends that satoppel mad

inakas do #od yur against the State S provemt {ts

ating ia & governasotal ; \
Vith this comentionst Ty e MEe

Our Supreme Cowrt, io the owee of ‘

ILLEGIBLE
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wmmwmﬁestwimtmsuﬁMaw
acted upom relissce to an AStorney Genurai's miling. m,mmum,\
that the First Thrift & Loun Association incorporated under the New Maxico
Mwmmmerhmaﬁmmw;
poration statutes. rmmmgmmmtuwuf
prohibit thes from conductiag the banking business. ™he Asscciation tasod
1umtmnwmwmwmmtn t
rwmummwm;m«mml
tasucd by the New Mexico Attarney Gemersl's affice which purportedly gave St
the right to conduct such business. The Asspciation costended the State 1
mamueswwmumr@tmaommznmi
mmuum,mmm,wmgtﬂm%
apinion. The Suprems Court ansvered this comtention by sayisg:
"W tever e #ffect of the opisions mmiioned
#* & % 4n any event the State caaot Yo estopped
from the exervise of ita police power. ‘A State
calnot estop itscif by grant or cemtract from the
exercige of the palice power.' Sasitary Dlstriet
of Chicage v. United States, 266 U.5. 505, 69 L.Bd.
5.
T™he Court them cited

Town _gf Gallup v, 3

and pumerous other anthorities. \

ILLEGIBLE
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In conclusion, by reason of the authorities sbove cited and the

statutes applicable, we respectfully subwmit thet none of the comtentions mede

by Petitioner are well taken; that the Order complained of OCC R-1069-B is

! ressopable, lavful and just and that the Commission acted within its power

and amthority by promulgating the same and for ths reasous heretofore stated

the Order shomid be affirmed.

Reapectfulliy submitted,

fmnnlfﬁmhmref

HAGHOLIA PETROLEUM COMPARY

HBELE OIL AND REFINING COMPANY
ERITISH-AMERICAN OIL FRODUCING CO,
SXELLY OXL COMPANY

AMARDA PETROLEUM CORPORATTON

and

BY GLLBERT, WHITE AND GILBERT

By @ -
L. C. , Attorney
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" BEPORE THE OIL CONSERVATION COMMISSION
OF THE STATE OF NEW MEXIC
IN THE MATTER OF THE APPLICATION
NF SUNRAY MID-CONTIMENT OIL COMPANY CASE NO. 1308 '
(BISTI POOL SPACING REHEARING).

ERIEF

This Brief is submitted to supplement the application for
rehearing filed by Shell 01l Company in this aetion. The applica-
tion for rehearing is directed to Order No. R-1069-B of Januery 17, |
1958, 2

A brief considerstion of the facts estsblished during the
hearings is necessary before considering the legal consequences of
the action taken by the Commission and by the applicant.

As shown by 8hell's rehearing Exhibits Nos. 1 and 2 at the
Shell rehesring, 40-acre wells were drilled by Shell, the firsat
commencing about the middle of August, 1957, and thereafter an
additional well was drilled prior to October 9, 1957, which is the

| date of Order No. R-1069. Between October 9 and November 4, 1957,

% four (4) 40-acre wells were commenced, and between November 4, 1957,

which i1s the date of Order No. R-1069-A, ond Januery 17, 1958, the
date of Order No. R-1069-B, eight (8) 40-acre wells were commenced.
As established st the hearing, the total cost of these fourteen
wells to the applicant was $565,600.00, exclusive of lease facilities,
It was further established during the hearings the Commission was
officilally advised of the commencement of drilling of eaeh of these
wells on the regular Commission forms.

The initial 40-acre wells drilled were, of course, drilled
under the State-wide Rule No. 104, which had been in effect for
many years. About August 5, 1957, Sunray Mid-Continent 01l Company
applied for an exception to this State-wide Rule and the exception
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was denied by Order No. R-1069; consequently the State-wide Rule
remained in effect as theretofore. On November 4, 1957, Order No.
R-1069-A was issued which granted a rehearing to Sunray. This
Order expressly recites that Order No. R-1069 shall remain in
full force and effect, consequently it recites that the State-wide
Rule shall remain in effect. The State-wide Rule remained in
effect until Order No. R-1069-B of January 17, 1958, was issued.
The facts developed at the hearing further show that the
applicant drilled the 40-acre wells in reliance on the State:ﬁide
order of the Commlssion. None of the facts listed above are in
any way controverted by the parties opposing the Shell rehearing.
In this Brief, we would 1like to discuss four principsal
points and refer to other points raised in the application for
rehearing. These points briefly are:
Firet: Order No. R-1069-B 1s retroactive in effect and,
consequently, violates the due proecess clause of the Constitution.
Second: The action of the applicant in reliance on the
orders of the Commission, coupled with the knowledge of the
Commission that the wells were being drilled, invokes the doctrine
of estoppel againat the Commission to prevent it changing the

regulations as they pertain to the wells already drilled..
Third: The &ction of the Commission in 1issuing Order No.

R-1069-B constitutes an impairment of the obligation of contracts;
the contreacts being those arlsing in and from the Carson Unit Agree
ment.

Fourth: The next points relate to the general matter of

discerimination ageinst the applicant in the issusnce of the Order

The New Mexico 01l Conservation Commission was created by

the State Legislature as an administrative agency to which has

¥
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| This case dealt with the question of notice to be given to parties

been delegated power to regulate development and production of

oil and gas. The Commission has the express power to make rules,
regulations and orders (New Mexico Statutes 1943 Annotated, Section
65-3-11).

The application for rehearing 1is concerned with the State-
wide spacing Rule and the field-wide Rule R-1069-B. These State-
wide and field-wide Rules probably have the force and effect of
law, In any event, there is a penalty for the violation of such
rules, We are dealing with rules, regulations and orders which
do not merely interpret the statute, but which constitute an
exercise of the delegated leglslative power.

The power here exercised and the acts performed do not
involve adjudication of rights. The regulations here are prescrib-
ed by the Commission pursuant to a specific delegation of power
as above indicated. This type of regulations prescribes for the
future within the scope of the standards set down by the Legislaturé
and the rules asre of general application.

The Supreme Court of New Mexico hes made the distinction
between administrative proceedings which determine policy and
those whieh adjudicate rights. This distinction 1s made in

Phillips vs. City of Albuguergue, 60 N.M. 1, 287 P. (2d) 77.

concerned in an administrative proceeding and the Court defines
legislative proceedings as those involving s determination of
policy rather than an adjudication of rights. This distinction
is of great importance 1in considering the matters involved in
this hearing.

The Supreme Court of New Mexico has also held an administra-
tive agency performing functlons similar to those involved in this
hearing was exercising a legislative function. Thls case is

Continental Bus System vs. State Corporation Commission, 56 N.M.

158, 241 P. (2d) 829. The case involved the lssuance of a
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certificate of publliec convenience and necessity to a bus company.

The Court there said:
"The State Corporation Commission in these

matters is an administrative bosrd exercising @

legislative function *##* "

#e believe that this is a necessary and reasonsble distinc-
tion in the analysis of the fundlons of an administrative agency
to distinguish between legimlative and Judiclial powers and ascts.
If a delegation of authority to the 011 Conservation Commission

is valid, 1t must be limited to the exercise of legislative

functions. This diatinction between functions of an administrative

agency 1s especially lmportant in the State of New Mexico where
the matter of delegation of judicial powers has been very severely
curteiled. This strict rule is especially apparent in the recent

case of Hovey Concrete Products Company vs. Mechem, 63 N,M. 250,

316 P. (2d4) 1069. 1In this case, the New Mexico Supreme Court
struck down the creation of an administrative agency on the ground
that it could exercise Judicial funetions. In so doing, the Court
regarded it as being in conflict with Section 1, Article € of the
New Mexico Constitution. The Court said:
"Here the Legislature has attempted to

create an executive agency, clothed it with

Judicial power, on & parity with district courts,

and invested 1t with state-wide Jjurisdiction.

This cannot be done."
Thus, in the matter we are now considering, if the acts creating
this Commission are valid, it must be exercising a legilslative
function and not a judicial function.

Since New Mexico 1z very striet in its construction of the
delegation of powers by the Legislature, we do not feel that the

case of State vs. Bond, 172 Okla. 415, 45 P, (2d) 712, which was

cited by those opposing the rehearing, 1s applicable. This case
related to 2 cancellation of under-production, and the Court there
said in pari:

“"sas to exercise discretion, jJudicial in nature,
and to make and modify its orders ##+ "

b,
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The Court further says, st page 715, with regard to the under-

production in question:

"It was not accumulated then through any
reliance upon any order of the Commission, nor
did it sccumulate under any provisions of the
act, for there was none."

The parties opposing the application further cite the case
of Rieckhoff ve. Consolidated Gas Co., 123 Mont. 555, 217 P. (2d)

1076. This case again concerns parties involved in private
litigation and the position of parties during an appeal of a
case 1in Court. This, again, 1s an entirely different question.

Other ceses which relate to the exercise of judieial func~
tions which are permitted in other States and which are permitted
by some Federal agencles cannot be regerded as pertinent in this
sltuation. This distinction between leglislative and Jjudicial
functions must always be borne in mind in considering the cases
on this subJject &nd in any analysis of the powers snd duties of
the New Mexico 01l Conservation Commission. The Legisleture, or
any agency to which legislative powers have been delegated, cannot
issue retrcactive rules, lsws or regulations, for to do so is to
take property without due process of law.

We believe that 1t is spparent without the citation of
authority that the exercise of a delegated legleslative power
is subject to the same limitations as imposed on the Legislature
itself, which delegated the authority.

Thug, 1f the Legislature cannot do so, this Commission
cannot issue an order or rule which has the force and effect
of 8 law and which has & retroactive effect, to deprive a party
of 1ts property. This basic problem of retroactive regulations
has been considered in other States and by the United States
Supreme Court.

Ag we have seen from the brlef description of the Orders

which are concerned in this case, they are of general application

LS
>
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and, 1n fact, the Orders under which the wells were drilled are
of State-wlde application; consequently, it 1s more apparent in
this case than in the usual situation that the matter here
concerned 1s one of leglslatlive character. Certainly these
rules are of general spplication end do not, by any stretch of
the imagination, conatitute an sdjudication of rights or an
interpretation of any statute, and cases involving such matters
cannot be considered at all applicable in this case. Next, to
conglder some cases involving the same principle as 1s here con-
cerned in other Jjurisdictions:

In the case entitled Utah Hotel Company vs., Industrial

Commigsion, 107 Utah 24, 151 P, (2d) 467, 153 A.L.R. 1176, the

question involved was whether the hotel hed to contribute to

the unemployment compensation fund. The Court drew the distinc-
tion between acts or orders of an administrative board which only
interpret and those which are legislative. Those which are made
pursuant to sn express delegation of legislative power and which
prescribe for the future a rule of general application are con-
sidered legislative,. The Court 1ndicates that the different
types of acts and orders are reviewed differently, and that the
distinction is otherwlse important.

In the case of Helvering va. R. J. Reynolds Tobacco Company,

306, U.S. 110, 83 L. Ed. 336, the United States Supreme Court
consldered the application of income tax laws to the sale by =
corporation of its own stock, The corporation had acted under &
Treasury Regulation which wasa later amended. Following issuance
of the original regulstion, Congress re-enacted the Revenue Act.
The Court felt that a regulation by virtue of the re-enactment had
the force of law and, further, that Congress did not intend to
authorize the Treasury Department to repeal the rule of law

during the period during which the tax was lmposed. This problem

considered by the United States Supreme Court 1s somewhat similar
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in principle to the matter involved in this hearing. /nd we believq
that the Commission does not have authority toc repesl the "rule of

law” which was in effect and which existed during the period that
the applicant did the drilling in reliance thereon. The Helvering
case has been very fully treated by a number of writers. These
include articles appearing at 4G Yasle Lew Journal, Page 660, 40
Columbia L.R., Page 252, 88 U, Pa. L. R., Page 556, and S& Harv.
L. R. 377, 398, 1311. The danger of permitting administrative
agencies to issue retroactive regulations and orders is treated
in 23 Ga., L.J., Page 1.

With further reference to the queation rsised by the case

of Helvering vs, R, J. Reynolds Tobacco Compeny, the writer of the

article entitled “Treasury Reguletions and the Wilshire 01l Case,”

- appearing at 40 Columbia L. R., Page 252, summarizes as follows:

"The power to change legislative regulations
offers no serious difficulties. So long es the
delegated legislative power is in effect, there
should be no doubt that authority exista to amend
prospectively, subject, of course, to the limita-
tion thet the amended regulation shall be reason-
able, and within the granted power. Re-ensctment
of the section conteining such 2 power, moreover,
constitutes a new grant of the power to make re-
gulations, and should be eonclusive of the issue,
New Problems and constantly changing conditions
require prospective amendments. A retroactive
amendment of legislative regulations, however,
stands on & different footing. The retroactive
application of an amendment of a legiaslative
regulation, precisely as in the case of the
retroactive application of & statue, should be
avolded; sand, a&s in the case of a statute, an
amendment of a legislative regulation should be
construed if at all possaible to have prompective
spplication only. Az & matter of poliey, an
administrative officisl should not have power
to amend retroactively 2 legislative regulation
adverse to the individual, As a metter of law,
it would seem sound to require specific statut-
ory authority. In any event, sny attempt by
Congress to delegate such a power to an gdminis-
trative officlal would necessarlily be subject to
the same rigid limitations which the due process
clause imposes upon retroactive legislation by
Congress. Axlomatically, Congress can delegate
no greater power than it itself possesses.”
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The matter has also been considered at some length by the

Supreme Court in the case of Arizons (rocery Company vs. A.T.3.F.

Railroad, 284 U.S. 370, 76 L. E4d. 348. This case concerned rates
for shipments imposed by the Interstate Commerce Commission and
also the matter of award of reparations under such approved rates.
The Courthere made the following significant statement (7€ L. Ed.
356):

"The Commission's error arose from a failure
to recognize that when it preseribed a maximum
reasonable rate for the future 1t was performing
a legislative function, and that when 1t was sitting
to award reparation it was sitting for a purpose
Judicial in its nature. In the second capacity, while
not bound by the rule of res judicata, it was bound %o
recognize the validity of the rule of conduct prescrib-
ed by it and not to repeal its own enactment with retro-
active effect. It could repeal the order asz it affected
future action, and substitute a new rule of conduct as
often as occasion might require, but this was obviously
the lin%t of its pcwer, as of that of the legislature
itself.

The California District Court of Appeals, in the case of
Strother vs. P. G. & E., 9% Cal. App. (2d) 525, 211 P. (24) 624,

refused to give retroBctive effect to a Civil Aeronautics Authority
rule relating to notice of intention to erect poles and wires near

an airport, and again the Supreme Court of Florida, in the case of

York vs. State ex rel Schwaid, 10 S. (2d4) 813, refused to give

retroactive effect to certaln asction of the Dental Board in the
issuance of & license. The Court said, at Page B815:
"Administrative regulations are binding on

those affected by them only when promulgated in

due course, They will not be permitted to be

used in ex post facto as cherged in this case."

In the annotation appearing at 153 A.L.R. 1188, the writer
considers this problem briefly and clearly sets forth the distinc-
tion between legislative and interpretive regulations issued by
administrative agencles,

The Supreme Court of Washington, in the case of Hansen

Packing Company vs. City of Seattle, 48 wash. (2d) 737, 296 P.

3.
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(2d) €70, concerned itself with an assessment of excise taxes.
The case involved administrative rulings and acts of the City
authorities. The Court ssid in part, st Page 675:

"An administrative agency may not retro-
actively impeach itself on general rules because
of asserted errors of fact, Jjudgment or discretion
on its own pert. If it were permissible for &
taxing agency to challenge years later, such rules
promulgated by its own enforcement agency, taxpayers
would"never be able to close their books with assur-
ance.

e feel that the same considerations apply in this matter, and
operators in this situatlion would never have any assurance that
when proceeding with & development plan, there might be a change
of mind by the regulatory authorities causing them a large loss
of 1lnveatment,

fne of the more interesting cases on this point is the
case of Hercules Powder Company vs. State Board of Equalization,

66 4Wyo. 268, 208 P, (2d) 1096. 1In this case, the Supreme Court
of syoming considered an assessment for sales taxes sgainst the
powder company. It does not seem necessary to quote from this
case in detall, but to note that the Court found that as a general
proposition, regulations of administrative agencies should be
compared to judgments of a court of final appeal. We would,
however, like to make the following quotation from the opinion
(208 P. (2d) 1112):

“The editorial comment concerning the conduct
of administrative agencies in the note in 153
AJL.R. 1194 appears to us as not only practically
sound but also in sccord with what is Just and
fair. That comment points out that:

"1In view of the important part played by
administrative agencieg in modern life, &nd
their expertness and wide experience in matters
confided to thelr administration, it is belleved
that as a general proposition their regulations should,
as concerns the effect of & retroactive change, be
likened to Judgments of a court of final appeal,
rather than to Jjudgments of a trial court, parti-
cularly 1f it is taken into consideratlon that the
individual citizen has practically no cholce in
carrying on activities in rellance upon such
regulations, prior toc thelr being sanctioned by
judicial decision.'

e
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"Po this may we add briefly that there is no
good reason in this day and era that we can per-
ceive why the agencles of the state - unless
clearly by statute commanded to act otherwise -
should not be held to the same sgtandards of
morality, equity and fair dealing that are ex-
pected by the established courts of the land
from the citizenry of the several states.”

There is no question that rights of parties which have been
established pursuant to a Judgment may not be divested by sub-
sequent legislative action. Missengill va., Downs, 7 How. 758,

12 L. Ed. 903, McCullough vs. Commonwealth of Virginia, 172 U.S,
102, 43 L. Ed. 382.

Thus, we notice that under a variety of circumstances and
in 2 number of separate Jurisdictions, the Courts have felt that
regulations of the type which we are here considering should not
be given retroactive effect,

We have considered in this Brief a varlety of cases in
order to show that the principle is of universal application,
whether oil or any other subject of governmental regulation is
concerned. We agaln point ocut the general appl}catien and
prospective effect of the State-wide orders under whieh the
action by the appliecant was taken.

No one is arguing in this case that the Commission does
not have the power to change its rules and regulations. Shell
is the first one to recognize such power and freedom on the part
of the Commission to regulate the oll and gas production and
development in New Mexico. Such power 1is necessary for the
proper functioning of the Commission in its mission to promote
conservation; however, 1t is equally apparent that when an
operator has acted in accordance with the requirements of the
Commission's regulations, if the Commission feels that they
should be changed for the future, this operator should not be
penalized thereby. The new rules and regulations should look

only to the future and should not attempt to affect the action

10.
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taken under the o0ld rules. In any situstion of this nature
and in any statute, provision is made to protect those who
have rights acquired under the old regulations. This applies
in any situation, not only in this apacing case or any other
spacing case, but it can apply to casing regulatiomg tankage
and any dther production or development activity that has been
carried on by any producer in the State of New ¥exico. The
Commission heretofore has recognized the fact that its rules
when changed must only relate to the future, and thig is done
in the same Rule No. 104 which is under discussion in this
case. In sub-section (k), the Rule states: “The provisions
of (1) and (J) above shall apply only to welle completed after
the effective date of this rule. Nothing herein comt ained
shall affect in any manner any well completed prior to the
effective date of this Rule, and no adjustment shall be made
in the allowable production for any such wells by reason of
these Rules.”

Thus, we notlice that in the adoption of Rule 104, express
provision was made to recognize the existing rights., The same
must be done in the case we are now considering. As s matter
of principle, law and everyday falirness, orders should not be
given retroactive effect to penaslize in any menner persons who
have in good faith relied upon previous regulations and pollcey
of the same agency.

THE APPLICANT HAD ACQUIRED VESTED PROPERTY RIGHTS.

In the application for rehearing the aspplicant sets out
in some detail the fact that 1t had acquired vested property
rights by reason of the drilling of wells pursuant to the
reguirements of the Stste-wide spacing rules. These rules
not only permitted but required the specing which was followed
by the applicent. The applicant in asuch spacing acquired this
vested right to a full unit alloweble. It was entitled to such

11.
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a full unit at the time the wells were commenced and it 1is still
entitled to such & property right. Under this point we will
discuss the cases which clearly hold that the applicant did
acquire such & right and that 1t may not be taken away by the
action of the Commisaion. First to consider what 18 2 vested
right under our laws:

In the case of Rubalcava vs, Garst, 53 N.M. 295, 206

P. (2d) 1154, the New Mexico Supreme Court had occasion to
conglder the nature of vested rights. In this case the court was
called upon to determine whether a 1947 enactment, requiring that
a claim against & decedent's estate to impose a trust or equitable
interest therein must be based upon an agreement in writing,

would be applicable to 2 claim based upon an oral agreement which

' arose prior to 1947. 1In concluding that the statute would violate

vested rights if 1t were to be applied retrosctively to claims
which originated prior to the date of its enactment, the court
gstated:

t"A ‘vested right! i1s the power to do certain
actions or possess certain things lewfully, and is
substantially e property right, and may be created
either by common law, by statute, or by contract.
And when it has been once created, snd has become
absolute, it 18 protected from the invasion of the
Legislature by those provisions in the Constitution
which apply to such rights., And a fallure to exercise
a vested right before the passage of a2 subseguent
statute, which seeks to divest it, in no wey affects
or lessens that right."™!

and also noted:

t"ssslUpon principle, every atatute, which takes

away or impairs vested rights acquired under

existing laws, or creates 2 new obligation,

imposes a new duty, or attaches 2 new disability,

in respect to transactions or considerations

already past, must be deemed retrospective.’!

This matter of the duration of vested rights in spacing
has not received the attention of the courts in meny cases. We
are unable to find any expression of opinion by courts of any

state except in Texas. This 1s & very lmportant factor in this

iz2.
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particular case and this point constitutes an independent ground
for invalidity of Order No. R-1069-B. As has been demonstrated
during the previous hearings the petitioner drilled & number of
wells on U40~acre tracts and has acquired property rights which it
is entitled to have protected.

This matter of vested rights and spacing has been considered
by the Court of Clvil Appeals of Texas in the case of Chenoweth

vs. Railroad Commisgion, 184 S.W. (2d) 711. This case wes »

so-called Rule 37 case and concerned the changes in the Texas
Spacing Rule Number 37. The Court, in 2 detalled opinion, held
that when an owner or operator invests money and drills a well

in keeping with an existing valid order of the Rallroad Commission
he acquires property rights thereby, and further that such operator
is entitled to have those rights protected ss against subsequent
changes in the Rule by the Commission., The Cotwrt in this casge at
Page 715 stated:

"It 1s settled law that when an owner or operator
invests his money and drills s well in keeping with an
existing valid order of the Commission he acguires
property rights which he is entitled to have protected.

The most common lnstance in such cases is where an cwner

has drilled his tract to a density suthorized by the old

oll spacing provisions of 150-300 feet. Change of the

spacings to 330-660 feet cannot operate to destroy his

property rights legally acquired 1ln the wells already

drilled under the former spacing provisions.”

In this case the Court and the parties were clear that no
one was asserting any vested rights as egainst the proration
of the output of the wells concerned. Likewlse the appllcant in
this case makes no econtentlion that it has vested rights to the
continuation of any perticular proration. However, it is clear
that the applicantcannot be digcriminated against as regards other
producers in the same fleld by this proration.

Az In the Chenoweth case, the applicant here acquired a
vested right in the spacing of its wells which were drilled under

valid existing orders of the Commission.




The Texes Court in the csse of Atlantic Refining Company

ve. Gulf Land Company, 122 8.W. (2d) 197, considered another

spacing case under the Rule 37 and again recognized that there
1s a vested right entitled to protection. In this case the Court
carefully considers the particular spacing rule that was im effect

at the various times concerned. Thus in this case as in other

~2 O G N M

Texas cases, the Courts are careful to protect the vested rights

of the parties under such circumstances. We notiee also that at

0 ™

one time the Texas Spacing Rule 37 made reference expressly to
10|l vested rights. There was, consequently, a clear recognition of
113 such rights incorporated in the Rule itself.

12 In the case of Humble 01l & Refining Co. vs. Railroad

13) Commission, 9% S.W. (2d) 1197, the Court of Civil Appeals agein

14} conaidered a spacing case and sgain the Court refers to the danger
15| of destroying property rights if the Commission 1s not reguired to
16|l recognize the creation and vesting of rights under the Specing

17 Kule. At Page 1198 the Court made the following statement:

18| "It requires no departure from the rules lsid down
in those cases to sustaln the action of the commission

19 in the instant case, It is true that when the permit
here attacked was granted, it required an exception

20 to rule 37 as that rule existed when said permit was
granted, At that time the spacing provisions required

21 were 466-933 feet. But at the time the 2.5 acres were
segregated, spacings under said rule of only 150-300

22 feet were required. A subsequent amendment to such
spacing rule should not, however, be permitted to

g3 destroy a property right duly acquired in keeping with
the provisions of such rule as they existed at the time

24 suech property was so acquired. And the right to develop

? said 2.5 ascre tract should be determined, we think by

23| ' the provisions of rule 37 ap they applied at the time
the tract in questlon was segregated. Jtherwise, an

26 smendment to such rule, by increasing such spacings
between wells, would in effect work & confiscation of

=7 vested property rights legally acquired in good faith

o8 and in keeping with such rule.”

29 The parties opposing the application cite the cases of

50| Alston ve. Southern Production Co. 207 LA, 370, 20 So. (2d) 383,
51| and Texss Trading Co. vs. Stanolind 01l & Gas Co. 161 3W. (2d) 146,

32|| as applicable to the vested rights issued involved in this rehearing.




O W N O ;b D

MOOMONMONONMNONMOMONOMDOND O e e e e e

The former case arose from an action between private
partles to cancel oll end gas lesses because of improper royalty
payments. The defense was that royalties were pald in acecordance
with an order of the Commission increasing the size of gas drilling
unite. The decision wae predicated upon the fact that the govern-
ment had promulgated & wartime order which provided "No materisal
mey be used for the drilling of any oll well on less thean 40 acres,
or any gas well on less than 640 acres”. The courtconcluded that
the Commission's authority was subordinate to that of the Federal
Government during the emergency caused by war and that, accordinglyf
the size of the drilling unit must conform to that prescribed by
gsuch wartime emergency order,

The latter decision Involved & Rule 37 case where the
operator was contendling that it acquired a3 vested right in the

spacing rule in existence at the time it acquired its lease. As
previously mentioned, Shell i1s not contending that it acquired a

vested right in spacing rules as they exlsted at the time it

acguired its_leases in the Carson Bistl Area, or at any other
{ime, nor thet the Commission may not amend such rules insofar
as future wells are concerned, However, any such amendment
must not pemalize Shell as to wells previously drilled under prior
rules. Thus it 1s obvious that neither of these declisions is
applicable to the instant situatlion.

It would not seem necessary to cite further authorities
on the treatment of this matter in Texas, and there 1s no reason
why vested property rights should not be protected in the same
manner in New Mexico. The applicant in this instance clearly
zcquired such rights by the drilling of the wells whichhes been
brought to the attention of the Commission., As in the considera-
tion of the doctrine of estoppel it should be borne 1n mind that
the Commission was advised and had knowledge of the drilling
being conducted by the petitioner.

15,
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At the time the 40-acre wells in question were drilled
they were each entitled to the same allowable as adjoining
80-scre competitor wells. Under Order R-1069-B, such 40-acre
wells are discriminated against and given half the sllowables
of BO-acre wells which were drilled to the pame depth. The net
effect of Order R-106G-B is to deprive the petitioner of sny
allowebles for fourteen (14} of its 40-acre wells drilled in
accordance with Ztate-wide rules, confirmed by orders of the
Commission. It 1s no answer to say, as does the Commission's
menorandum 3-58 of January 17, 1958, that such wells will be
permitted to produce all or a portion of the allowable given
petitioner's well on an adjoining 40-scre location. The fact
remains that fourteen (1li) of these 40-acre wells will not
earn any additional allowables under Order R-1069-B. The
result is the same as if this order had reguired that these
fourteen (14) wells be entirely shut in for a one-year period.

As indicated under State-wide Rule 104 the 40-acre
spacing was proper and was in fact required. This State-wide
rule was not affected by Order No. R-1069 which only served to
refuse an exception to the rule. Also,as we have noted above,
Nrder No. R-1069-A of November 4, 1957 likewise confirmed the
applicability of the State-wide rules, and such State-wide rules
were consequently in effect until January 17, 1958 when Nrder
No. R-1069-B was issued. This order of January 17 is, of oourse,
the one which purports to affect the vested property rights of
the spplicant. «¢ feel for this reason alone that the order is
invalid and should be set aside.

IMPAIRMENT OF OBLIGATION OF CONTRACTS
In the application for rehearing, petitioner also pointed

out that Order R-1069-B violates the provisions of Seetion 10,
Article I of the United States Constitution and Section 19 of

Article 2 of the Constitution of the State of New Mexico relating t:
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impairment of obligations of contracts, Since the principles of
law involved are well esteblished, it 1s not necesgssry to review
them at great length. However, 1t is interesting to note that
the Supreme Court of the United States has held that orders of
State commissions or other State agencies, exercising delegated
authority which 1s legislative in character, constitute "laws”
within the meaning of these constituticnal prohlibltions. grand
Trunk sestern Railway Compsny ve. Railroad Commission of Indiana,

221 U.8. %00, 55 L. Ed. 786; Prentis vs. Atlantic Coast Line

Railroad Company, 211 U.5. 21C, 53 L..Ed. 150.

The contract involved in this situation 1is, of course,
the Carson Unit Agreement which was established during the course
of the hearings. The Unit Agreement contemplates supplemental
plans of development which become a part of the contrasct obliga-
tions. The testimony and evidence established that the third
supplemental plan provided for the drilllng of forty acre unit
wells, This point, of course, concerns only those wells within
the Carson Unit Area,

In the case of Rubalcava vs. (Garst, the Supreme Court of

New Mexico quoted with approval the following statement from
Volume 1, Cooley's Constitutional Limitationg 8 Ed., Page 583:

"i1The obligation of & contract,' 1t is sald, 'consists
in its binding force on the party who makes 1t. This
depends on the laws in exlistence when it is made; these
are necessarily referred to in all contracts, and form-
ing @ part of them as the measure of the obligation to
perform them by the one party, and the right acquired
by the other. There can be no other standard by which
to ascertain the extent of either, than that which the
terms of the eontract indicate, according to their
settled legal meaning; when 1t becomes consummated,

the law defines the duty and the right, compels one
party to perform the thing contracted for, and gilves
the other a right to enforce the performance by the
renedies then in force. If any subsequent law affect
to diminish the duty or to impair the right, it neces-
garily bears on the obligation of the contract, in favor
of one party, to the injwry of the other; hence any law
winich in 1ts operations smounts to & denial or obstruc-
ticn of the rights acerulng by a contract, though pro-
fessing to aet only on the remedy, 1s directly obnoxious
to the prohibition of the Constitution.'”

17.
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The three (2) 40-acre wells included in the aforementioned
third supplemental plan of development, whichleve been drilled
pursusnt to the Carson Unit Agreement, were drilled when the
State-wide 40-acre spacing and proration rules were in full
force and effect. Consequently each of these 40-acre wells WaS
entitled to a full unit allowable at the time it was drilled.

The United States Geological Survey, the Commissioner of Public
Lands and the State 01l Conservation Commission were aware that
Shell's assumption of the obligation to drill 40-acre wells under
such plan of development was based upon the State-wide rules under
which a full unit allowable would be granted to each 40-mcre well.
Under Order R-1069-B, the three (3) 40-acre wells will receive
one-half of the allowable given wells drilled to the same depth
on adjoining competitor lands on an 80-acre spacing patterm.

It 18 obvious that under Order R-1069-B performance of Shell's
oblligations under the third supplemental plan of development

will be burdensome and onerous in that the wells will receive one
half of the alloweble that they would have received at the time

of approval of this plan of development pursuant to which they

were drilled. In the above quoted language of Rubalcava vs. Garst,

Order R-1063-B clearly amounts to a "denial or obstruction” of
"the right" to a full unit allowable which existed at the time of
creation of the contract arising from approval of the Csrson Unit
Agreement and such plan of development and, therefore, impairs
obligationa of contreacts contrary to the above-mentioned con-
stitutional prohibitions contained in the United States Conatitutioh
and the Constitution of the State of New Mexico.

NQ. R-1069-F
In the application of Shell 0il Company for rehearing,
reference 1s made to the driliing of wells in good faith in

reliance on the existing orders of the Commission and with the

13,
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further statement that as 2 matter of equity and Justice, the
Commission 1s estopped from establishing spacing ang proration unitd
which discriminate against the applicant's wells mso drilled.

As we noticed above, it was established at the hearings,
and not controverted, that the wells in question were drilled in
reliance upon the State-wide order of the Commission. It waes
further established that the Commission had knowledge that these
wells were being so drilled, by reasson of the official notice
forms furnished to the Commission, and we have also seen that
the order granting the rehearing expressly provided that the
State-wide rule would not be altered. Thus, all action was
taken pursuant to and in rellance upon the 3tate-wide orders
of the Commission.

The parties opposing this applicetion have cited the

New Mexico Supreme Court decision of Chambers vs. Besgent, 17

N.M. 487, 134 Pac, 237, &s setting forth the elements of
equitable estoppel:

(1) There must be conduct -- scts, language

or silence -~ smounting to a representation or
concealment of materiel facts, (2) These must

be known to the party estopped at the time of

his said conduct; or at least the circumstances
must be such that knowledge of them iz neces-
sarily imputed to him. (3? The truth concern-

int these facts must be unknown to either party
claiming the benefit of the estoppel at the time
when such conduct was done and at the time when

1t was acted upon by him. (4) The conduct must
be done with the intention, or at least with the
expectation, that it will be acted upon by the
other party, or under such circumstances that it
is both nstural and proper that it will be acted
upon. (5) "The conduct must be relied upon by the
other party, and, thus relying, he must be led to
act upon 1t. (65 He must in fact act upon it

in such 8 manner 88 to change his position for the
worse; in other words, if he must so0 act that he
would suffer a loss if he were compelled to sur-
render or forego or alter what he has done by reason
of the first party being permitted to repudiate
his conduct and to assert rights consistent with
1t."

In discussing this New Mexico decision the United Btates
Court of Appesls for the Tenth Circuit in the case of Houtz vs.

19;
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general Bond & ance Co., 235 Ped. (2d4) 591, at Page 597,
sommented:

"In Chambers vs. Bessent, 17 N.M. 487, 13% P, 237,
the Kew Mexlco Court set out in great detail the
elements necessary to bring into play equitable
estoppel. Reduced to simple terms, its holding,
consistent with the general holding of other courts,
is that equitable estoppel results from s course of
conduct which precludes one from asserting rights he
otherwise might assert againat one who has in good
faith relled upoh such conduct to his detriment. The
court did not hold that actual knowledge cof faets must
be had by one relying thereon for estoppel.”

However, 1t 1is readily spparent that all of the elements set
forth in Chambers ve. Bessent are present in this case. Following

the corresponding numerical seguence in that case, they may be

3 triefly summarized as follows:

1. The acts or representationa of the Commission, which
constitute the basis for estoppel,conslst of the issuance of
Orders R-10{9 and R-1069-A, which provide for continuation of
State-wide 40~8cre spacing and proration rules. GSuch representa-
tions were supplemented by the actual establishment of 40-acre
proration units in the Carson-Bistl Area for the months o December
of 1957 and January of 1358.

2. 'The New Mexico 011 Conservation Commission was at sll
times aware of the fact that 40-acre wells were belng drilled by
3hell, and of the further fact that such wells were being drilled
on the baslz that they would receive a full unit slbwable in
accordance with existing State-wide rules.

3. Shell did not at any time prior to January 17, 1958,

| receive information indicating, nor did it have reason to believe

that, the Commission would issue a retrospective order purporting
to nullify the provisions of prior Orders R-1069 and R-1069-A,

that 8tate-wide rules would remain in full force and effect until
chsnged; under Opder R-1069-B such provisions of R-1069 and R-1069-+
were treated as if nonexistent.

4, The Commission, in providing for continuation of

20,
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State-wide rules under Orders R-1069 and R-1069-A, knew that Shell
would proceed with its 40-acre development progrsm in relisnce

upon the Stste-wide rules. As previously noted, copies of its
notices of intention to drill esch of the 40-aere wells in question
were flled with the State of New Mexico.

5. As established by the uncontroverted testimony in the
rehearing, Shell drilled the 40-acre wells in question in reliance
upon State-wide LO-acre rules as affirmed by Orders R-1069 and
R-1069-4.

6. As a result Shell expended in excess of $565,600,00
in drilling fourteen (14) 40-acre wells which, under Order R-1069-B|
will earn noc additional sllowable whatsoever.

This is the doctrine of estoppel. There 18 no question
whatever of its applicatlon as between private individuals, and
there is little question under modern authorities for its
application againat Governmental agencles,

There 1z 2 general consideration of the appllecation of
the doctrine as to Governmental agencies in 1 A.L.R. {2d) at

Page 346. At this place, the following rule is set forth:

“"Assuming, however, the presence of all the prerequi-
sites for the application of the doctrine of estoppel
as between individuals, under socme circumstances the
public or the United 3tates or the State mey be held
estopped if sn individual would have been held estopped;
as when acting in a proprietary or contractual capacity;
or when the aets of its public officiales elleged to
constitute the ground of estoppel are done in the
exercise of powera expressly conferred by law, and

when acting within the scope of their authority.”

There are few declsions in the State of New Mexlco
concerning the application of the doetrine to Governmental

agencies; however, in the case of City of Carlsbad vs. Neal,

56 N.M. 465, 245 P, (2d4) 384, the Court considered the matter
and held that the doctrine should be applied agasinst a municipality
This case constitutes a clear holding that the doctrine will be

spplied against Governmentesl agencles. This case concerned the
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dedication of 2 street, the City bringing an action against an
individual to recover possession of land claimed to be part of a
street. The Court stated, with reference to the matter of
estoppel, at Page 389:

"With regard to the estoppel question, it has been
generally held that the dootrine of equitable estop-
pel may be invoked against the public depending upon
the cireumstances of the particular case and the
requirements of Jjustice and that, under certain cir-
cumstances, & municipelity may be estopped from assert-
ing that it owns a street or from opening and accept-
ing a street although it has been previously dedicated
to the use of the public. 3See the annotations on this
subject in 171 A.L.R., Pgs. 9% to 171."

"But, &8s stated in the case of Dabney v. City of
Portland, 124 Or. 54, 263 P. 386, 388, 'No hard

and fixed rule can be stated for determining when

this principle should be applied. Each case must be
considered in the light of its own particular facts

and circumstamces.' And, in order that an estoppel
may arise, there must be inegquitable conduct on the
part of the city, and irreparable injury to parties
honestly and in good faith acting in reliance thereon,"

ve feel that this doctrine is entirely applicable to the
situation in which Shell 011 Company finds itself in this hearing.
The previous cases in Kew Mexico, which are Rogs vs. Danlel, 53

N.M. 70, 201 P. (2d) 993, and Durell ve. Miles, 53 N.M. 264, 206 P.
(2d) 547, recognize the existence of the dooctrine, but do not

present a clear holding on the point as does City of Carlsbad vs.

Neal.

This matter has, of course, been considered 1in other States.
It has received considerasble attention in the State of California.
In the case of Market Street Rallway Company vs. Cslifornia State
Board, 137 Cal. App. (24) 87, 260 P. (2d4) 20, the Court was

concerned with an action brought by a street rallway company to
recover sales tax, In this instance, when the company sold its
properties, the State Board of Equalization had in effect a
ruling that a bulk sale of property was not subject to the

sales tax. During the course of the liguldation of the company,
the Board changed its rule. The Court held that the Board was

22.
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estopped and could not collect penalty and interest, the Court
thereby deciding that under proper circumstances, estoppel can be
applied sgainst a Governmentel agency, and the Court, with refer-
ence to this point, made the following statement:

"As was said in Baird v. City of Fresno, 97 Cal.

app. (2d4) 336, 3™2, 217 P. (2d4) 681, 685: ‘'Ordinarily
a governmental agency may not be estopped by the
conduct of its offlicers and employees but there are
many instances in which 8n equitable estoppel in

fact will run ageinst the government where Jjustice and
right require 1t.'. 3See for & good discussion, Farrell
v. County of Placer, 23 Cal (2d) 624, 145 P. (24) s70,
153 A.L.R. 323. 1In Cruise v, City and County of San
Franciseo, 101 Cal. App. (2d) 558, 565, 225 P. (24)
988, 993, this court had the following comment to
make: ‘Whether an estoppel exiats againat the govern-
ment should be tested generally by the same rules

as those applicable to private persons. The govern-
ment should not be permlitted to avoid liability by
tactics that would never be countenanced between
private parties. The government should be an

example to 1ts citlizens, and by that is meant a

good example and not & bad one.'"

The California Court, in the case of Sawyer vs, City of

San Diego, 138 Cal. App. (24) 652, 292 P. (2d) 233, also consider-
ed the application of the doctrine of estoppel. The Court held
that the doctrine would be applied against Governmental bodles.
This case concerned the question of whether property owners
located outside the City had the right to water service. The
Court, in its decision at Page 239, made the following statement:

"shether or not the doctrine of estoppel 1s applicable
iz a question of fact unless but one inference can be
drawn from the evidence. (Citing cases). The trial
court's finding in this connection is also supported
by substantial evidence. The doctrline of estoppel
will be applied agalnst governmentel bodlies where
justice and right require it. (Citing cases.) In
City of Coronado v. City of San Diego, 48 Cal. App.

0, o 9 P, i} 359, supra, the doctrine
of estoppel was applied against the clty of San Diego
where it acquiesced for many years 1n the taking of
whter under econtract and a new agreement and considera-
tion of settling other litigation waa entered into
mndifying the original contract. This court there
held that the city was estopped to insist upon a
differert interpretation of the new contract."

The Supreme Court of Colorado, in the case of Piz v.

Housing Authority, 132 Col. 457, 289 P. (2d) 905, considered

n
(¥ V)
-




the application of the doctrine in condemnatlon proceedings. The
Court applied the doctrine, and stated:{Page 912 Pac.)

"It was suggested by the trial court that estoppel
against a governmental agency should be permitted
only in extreme cases. .hether the Housing Authority
is 8 governmental agency we need not decide. Ve

have in this state ample authority for the proposi-
tion that estoppel agalinst such &an agency may be
applied in a proper case, (Citing cases.) Estoppel
waa appllied ageinst the City of Denver in an eminent
domain proceeding. Heimbecher v. City and County

of Denver, supra. If estoppel applies to the City and
County of Denver, it surely appliez to the Housing
Authority."

~ O Y M

O

10 Thus under the brief consideration of these cases applying

11|l estoppel against governmental agencies, we feel that it is clear

12|| that all of the elements are present in this case,

13% There has been some discussion of good faith by those who
14? oppose the application for rehearing. They apparently misunder-
15| stand our assertion of good faith in this situation. we simply
16| agsert that we relied on the orders of the Commission, thst we had
17 a right to rely on the orders of the Commission and that this

18|| constitutes our good faith. There is not in any way involved in
19| this case the question of good faith as in those many cases which
20‘ involved diaputes between private individuals snd trespass cases.
2l s 18 well established by the suthorities, the matter of whether
22| g person trespasses 1ln good falth upon the property of asnother

23|l 1nvolves a question of notice given by the true owner of the land
241 to the trespasser, but we fail to see how this is in any way

251 soncerned in this case. The cases cited by their oral argument
26| indicate that they are relying on this unrelated doctrine. For
27’ example, they cited the case of Liles ve. Thompson, 85 S.w. (2d)

28 784 (Texas Court Civil Appeal 1935). This csse was relled on by

29 the opposition but involves a dispute between two individuals

30 and the question 1s whether the trespasa wag innocent or willful

31 This is clearly not 1nvolved in our case. Also st the oral argu-

52 ment much was made about the fact that certaln parties to the Carson

24,
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Unit Agreement did not agree to the forty-acre unit spacing, but
this sgain obviously makesa no difference in this case. Under & unit
agreement the objections or disagreements among working interest
owners on technical matters cannot have any effect on an operator
who 18 conducting his business in accordance with the official rules
and regulations of the State and Federal agencies having Jurisdiction
over such matters.

It wes clearly esteblished at the hesrings that Shell receiy
ed no advice, recommendations or any other indication from eny offic]

agency that its action in developling on a forty-acre basis was in any

way improper. This 13 the good fsith. This 1is the reliance upon th
official action of the sppropriaste governmental agency. Juat becaus
an attorney in some other company writes & letter to Shell does not
mean that it should disregard the officiel rules and regulstions of
the 711 Conservation Commission, &lthough such an attorney may have
been practicing from a very early age.

It has been contended by the parties opposing Shellts
application that because of Sunray's application for an exception to
the State-wide spscing and proration rules which was filed August 5,
1957, Shell should not have proceeded with the drilling of 40-scre
wells, It must be recognized that this application did not seek
to amenc¢ such rules or in any way contest their validity, but
merely requested an exception thereto. Obviously & request for
an exception to State-wide rules does not serve to render them
inoperative. Thie was clearly recognized by the language in
Orders R-106 and R-1069-A continuing such rules., If the Commission
were to take the position that every time an application for an

ly cease operations which might be affected by the application, for

oil and gas drilling snd other development operations would be

seriously hindered and impeded. This would be inconsistent

with the Commimsion's function to foaster conservation. If the

25

such time as may be necessary to finally dispose of such applicstion,

8l

exception to State-wide rules was filed, all operators wmwust imwediate-






