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STATE OF NEW MEXICO 

DEPARTMENT OF ENERGY, MINERALS AND NATURAL RESOURCES 

OIL CONSERVATION DIVISION 

 

 

APPLICATION OF ELIZABETH KAYE DILLARD 

TO REOPEN CASE NO. 21226 (ORDER R-21354), 

EDDY COUNTY, NEW MEXICO. 

 

Case No, 22323 

 

RESPONSE TO COLGATE’S MOTION TO VACATE  

PRE-HEARING ORDER AND FOR STATUS CONFERENCE 

 

Elizabeth Kaye Dillard (“Dillard”) responds to Colgate Operating, LLC’s (“Colgate”) 

Motion to Vacate Pre-Hearing Order and for Status Conference (the “Motion”) filed in this matter 

on January 21, 2022. In support of this Response, Dillard states the following: 

FACTUAL BACKGROUND 

1. Colgate’s attempt to further delay any hearing in this matter is simply its latest 

action in what has been a long line of dilatory and unprofessional conduct.  

2. On March 3, 2020 Colgate filed an Application for Compulsory Pooling and Non-

Standard Spacing and Proration Unit (the “Original Application”), with the Oil Conservation 

Division as Case No. 21226, seeking an order pooling all mineral interests in the Winchester Bone 

Spring Pool underlying Sections 33 and 34, Township 19 South, Range 38 East, N.M.P.M., Eddy 

County, New Mexico. The purpose of pooling these lands was to drill the Dawson 34 Fed State 

Com 123H well, the Dawson 34 Fed State Com 133H well, the Dawson 34 Fed State Com 124H 

well, and the Dawson 34 Fed State Com 134H well (collectively, the “Dawson Wells”). 

3. Dillard owns a working interest in the Dawson Wells. Dillard did not receive notice 

of the proceedings in Case No. 21226, the Original Application, or of the order entered in Case 

No. 21226 on September 25, 2020 pooling her interest (the “Order”). 
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4. Upon learning about the Dawson Wells and the Original Application, Dillard 

contacted Colgate regarding participating in the Dawson Wells. 

5. On August 25, 2021, Colgate informed Dillard that they would send Dillard 

proposal letters for the Dawson Wells which would give her 30 days to elect. 

6. For nearly two months, Dillard awaited new well proposal letters from Colgate on 

the Dawson Wells. The new proposal letters were never sent. 

7. On October 11, 2021, counsel for Dillard contacted Colgate regarding Colgate’s 

failure to provide Dillard notice of the compulsory pooling proceedings in Case No. 21226. 

8. On October 11, 2021 Colgate informed Dillard that they would not send Dillard 

new proposals for the Dawson Wells. Colgate’s August 25th assurance that they would give Dillard 

30 days to elect was made in bad faith. 

9. As a result of Colgate’s refusal to give Dillard any opportunity to participate in the 

Dawson Wells as required by law, Dillard informed Colgate, in writing, on October 19, 2021 that 

she would be filing to reopen Case No. 21226 for a failure of notice. 

10. Colgate informed counsel for Dillard on October 19, 2021 that Dillard should 

provide notice of its Application to reopen Case No. 21226 to Mr. Ernest Padilla, attorney for 

Colgate in this matter. (See October 19, 2021 Email attached as Exhibit A). 

11. On October 29, 2021 Dillard filed her Application to Reopen for Lack of Notice 

(the “Application”) and notice of the Application, along with a copy of the same, was sent to Mr. 

Ernest L. Padilla, counsel for Colgate, as reflected on the Certificate of Service attached to the 

Application. 
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12. On October 29, 2021 the OCD set this matter for an administrative hearing on 

December 2, 2021. Notice of this hearing date was provided to Mr. Ernest Padilla, counsel for 

Colgate, on October 29, 2021. 

13. From October 29, 2021 to December 2, 2021 Colgate failed to file a pre-hearing 

statement, or any other document, in this matter. 

14. At the December 2, 2021 Hearing in this Matter, Mr. Padilla formally entered his 

Appearance on behalf of Colgate, admitted to receiving service of the Application, and admitted 

that he had been in discussions with Colgate regarding this matter for at least two weeks prior to 

the December Hearing. (See Reporter’s Transcript of Virtual Proceedings Examiner Hearing 

December 2, 2021 attached as Exhibit B, p. 3, lines 8-15; p. 5, lines 17-19). 

15. At the December Hearing counsel for Colgate agreed that the February 3, 2022 

hearing date worked for Colgate. (See Exhibit B, p. 8, line 2). 

16. Between December 2, 2021 and January 4, 2022 counsel for Dillard contacted 

counsel for Colgate multiple times regarding evidence to be presented in this matter at the hearing 

set for February 3, 2022, but received no response. 

17. On December 29, 2021 counsel for Dillard informed Colgate, in writing, that 

Dillard intended to move forward with the February 3, 2022 hearing date. 

18. In summary, Colgate has known of its failure to provide Dillard notice for more 

than 5 months; Colgate has had notice of Dillard’s Application in this matter for approximately 3 

months; and Colgate has retained and conferred with its counsel in this matter for more than 3 

months. 
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19. On January 21, 2022 Colgate filed the Motion seeking to vacate the February 3 

Hearing and giving Notice that Colgate had “recently” decided to substitute its counsel in this 

matter and claimed prejudice to its interest as a result. 

ARGUMENT 

20. In the Motion, Colgate claims that counsel was “recently engaged in this matter” 

and, as a result, Colgate needs “additional time” to avoid unfair “prejudice”. Such a claim is 

blatantly false. As reflected above, counsel for Colgate was served with the Application on October 

29, 2021, approximately 3 months ago; said counsel advised Colgate regarding this matter, 

appeared on Colgate’s behalf at the December 2nd Hearing, and agreed to the February 3rd hearing 

date. [See, ¶¶ 10, 14, 15]. Colgate’s business decision to switch counsel weeks before a substantive 

hearing is its decision to make, but it is not grounds for delay. The record clearly reflects that 

counsel has not been recently engaged in this matter; counsel for Colgate has been engaged since 

October 19, 2021 at the latest – counsel for Colgate has merely been substituted. The Motion is 

yet another example of Colgate’s dilatory approach to this issue. Given Colgate’s own dilatory 

approach, its claim of unfairness is questionable. Granting Colgate’s Motion would provide an 

incentive to parties before the OCD to swap counsel prior to hearings in order to delay or gain 

extra time. The Motion is not supported by the record and should be denied. 

21. In the Motion, Colgate claims that its request should be granted because Colgate is 

unaware of any reason why further delay would “impair Dillard’s correlative rights or result in 

waste”. The OCD balances correlative rights and the prevention of waste when reviewing pooling 

applications and entering orders, not when determining whether notice has been provided. Notice 

is a statutory and constitutional requirement. Dillard’s constitutional rights to due process do not 

turn on her ability to show that her correlative rights have also be violated. Moreover, the Motion 
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fails to mention how holding the hearing on February 3 as originally agreed would in any way 

impact Colgate’s correlative rights. Colgate has no correlative rights in or to Dillard’s interest. 

However, if the OCD decides to consider correlative rights and prevention of waste at this juncture, 

Dillard’s correlative rights are and have been violated since the entry of Order. Due to the 

imposition of a 200% risk penalty, the Order, without notice, has deprived Dillard of realizing any 

economic benefit from the production of oil and gas from the Dawson Wells. Each further delay 

only serves to further deprive Dillard of due process and of her right to her fair share of oil and 

gas. 

WHEREFORE, Dillard requests that Colgate’s Motion to Vacate Pre-Hearing Order and 

for Status Conference be denied and that the Hearing set for February 3, 2022 proceed as agreed 

to by all parties. 

RESPECTFULLY SUBMITTED, 

 

CAVIN & INGRAM, P.A.  

 

By: /s/ Brandon D. Hajny    

Scott S. Morgan 

Brandon D. Hajny 

P. O. Box 1216 

Albuquerque, NM 87103 

(505) 243-5400 

smorgan@cilawnm.com 

bhajny@cilawnm.com 

 

Attorneys for Applicant, Elizabeth Kaye Dillard 
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CERTIFICATE OF SERVICE 

 

I hereby certify that a true and correct copy of the foregoing was served via e-mail on 

January _24_, 2022 to the following: 

 

Dana S. Hardy 

Michael Rodriguez 

P.O. Box 2068 

Santa Fe, NM 87504-2068 

dhardy@hinklelawfirm.com 

mrodriguez@hinklelawfirm.com 

 

Attorneys for Colgate Operating, LLC 

 

 

CAVIN & INGRAM, P.A. 

 

 

By: /s/ Brandon D. Hajny   

Brandon D. Hajny 

mailto:dhardy@hinklelawfirm.com
mailto:mrodriguez@hinklelawfirm.com
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