
STATE OF NEW MEXICO 

DEPARTMENT OF ENERGY, MINERALS AND NATURAL RESOURCES 

OIL CONSERVATION DIVISION 

 

 

APPLICATION OF ELIZABETH KAYE DILLARD 

TO REOPEN CASE NO. 21226 (ORDER R-21354), 

EDDY COUNTY, NEW MEXICO. 

 

Case No. 22323 

 

PRE-HEARING STATEMENT 

OF ELIZABETH KAYE DILLARD. 

 

Applicant Elizabeth Kay Dillard (“Ms. Dillard”), by and through her undersigned 

attorneys, submits this pre-hearing statement as required by the rules of the Oil Conservation 

Division (the “OCD”). 

STATEMENT OF THE CASE 

Ms. Dillard has brought this action to reopen Case No. 21226 regarding the Application of 

Colgate Operating, LLC (“Colgate”) for Compulsory Pooling and Non-Standard Spacing and 

Proration Unit in Eddy County, New Mexico. In Case No. 21226, Colgate sought an order pooling 

all mineral interests in the Winchester Bone Spring Pool underlying Sections 33 and 34, Township 

19 South, Range 38 East, N.M.P.M., Eddy County, New Mexico (the “Subject Lands”). The 

purpose of pooling the Subject Lands was to drill the Dawson 34 Fed State Com 123H well, the 

Dawson 34 Fed State Com 133H well, the Dawson 34 Fed State Com 124H well, and the Dawson 

34 Fed State Com 134H well (collectively, the “Dawson Wells”). 

Ms. Dillard is an affected interest owner in the Subject Lands. The OCD entered Order No. 

R-21354-A in Case No. 21226 pooling the Subject Lands for the Dawson Wells. The sole issue 

before the OCD is: “did the compulsory pooling order apply to [Ms. Dillard]…, or did it not 

apply… because there was not proper notice to” Ms. Dillard. See Transcript of OCD Hearing dated 
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December 2, 2021, attached hereto as Exhibit D. Ms. Dillard did not receive notice, actual or 

constructive, of Case No. 21226 and is, therefore, not bound by the terms of Order No. R-21354-

A. 

As the Applicant in Case No. 21226, Colgate has the burden of proving that it satisfied the 

statutory, constitutional, and regulatory notice requirements prior to the entry of Order No. R-

21354-A. See NMAC 19.15.4.12(C). Notice and an opportunity to defend is a fundamental 

requirement of law. See, e.g. Santa Fe. Exploration Co. v. Oil Conservation Comm’n, 114 N.M. 

103, 1992-NMSC-044, ¶14 (holding that, “At a minimum, procedural due process requires that 

before being deprived of life, liberty, or property, a person or entity be given notice of the possible 

deprivation and an opportunity to defend.”). 

NMAC 19.15.4.12(A)(1) dictates how notice must be given in compulsory pooling cases. 

This rule specifies that notice must be given to “each owner of an interest in the mineral estate of 

any portion of the lands the applicant proposes to be pooled.” It is undisputed that Ms. Dillard 

owns an interest in the Subject Lands and the Dawson Wells. The Affidavit of Ernest L. Padilla, 

dated May 26, 2020 and filed in Case No. 21226 (the “Padilla Affidavit”) lists “Elizabeth Kaye 

Dillard” as a “WI Owner (Dawson Wells)”. See Affidavit of Ernest Padilla, attached hereto as 

Exhibit A, pages 5, 8. 

Because Ms. Dillard was an interest owner as defined by the NMAC, she was 

constitutionally entitled to notice and entitled to notice in the manner outlined in NMAC 

19.15.4.12(A)(1). In order to comply with this code section, an Applicant for compulsory pooling 

must show that it satisfied three separate requirements:  (1) an Applicant must send notice via 

certified mail to the last known address of the interested owner; see NMAC 19.15.4.12(B); (2) an 

Applicant must conduct a good-faith, diligent search to find the correct address of an interested 
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owner; see 19.15.4.12(C)(2); and (3) if an Applicant is unable to locate persons entitled to notice, 

the applicant shall provide notice by publication and submit proof of publication at the hearing. 

19.15.4.12(B). In Case No. 21226, Colgate failed to satisfy any of these three elements. 

I. Colgate did not send notice via certified mail to Ms. Dillard’s last known 

address and did not conduct a good faith, diligent search to find Ms. Dillard’s 

correct address. 

 

In Case No. 21226, Colgate did not send notice via certified mail to Ms. Dillard’s last 

known address or, in the alternative, did not conduct a good faith, diligent search to find Ms. 

Dillard’s correct address. The Padilla Affidavit reflects that Colgate sent Ms. Dillard a letter 

referencing Case No. 21226, as well as the associated Case No. 21227 to the following address: 

Elizabeth Kaye Tullis Dillard, SSP 

3208 Wellshire Court 

Plano Texas 75093 

 

See Padilla Affidavit, pages 8, 31, 71. Specifically, page 71 of the Padilla Affidavit contains 

a photocopy of an envelope, postmarked March 5, 2020, and sent by certified mail receipt 

requested to Ms. Dillard at the above-identified address. This envelope reflects that it was returned 

to Colgate and marked “Return to Sender Not Deliverable as Addressed Unable to Forward”. The 

address for Ms. Dillard used by Colgate to send her notice is an address that Ms. Dillard moved 

from in 2016. See Affidavit of Elizabeth Kaye Dillard (the “Dillard Affidavit”), attached as 

Exhibit C.  

Colgate sent the Case No. 21226 notice letter to this old address even though it had an 

updated address for Ms. Dillard. On February 11, 2020, nearly a month before it sent out the Notice 

Letter, Colgate, acting through a Landman, Shaw Interests, Inc., as its agent, sent Ms. Dillard a 

Leasehold Purchase Proposal (attached hereto as Exhibit B) offering to purchase her interests in 

the Subject Lands; this Proposal was sent to the following address for Ms. Dillard: 
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Elizabeth Kaye Tullis Dillard 

1307 Hodges Avenue 

Ruston, LA 71270 

 

The Proposal contained a proposed Assignment, Conveyance and Bill of Sale, which listed Ms. 

Dillard as the Assignor and Colgate Production, LLC as Assignee, and included the above-

described Ruston, LA address.  

Ms. Dillard received the Proposal and, had Colgate sent notice of Case No. 21226 to the 

Ruston, LA address, she would have received notice of that case. See Dillard Affidavit. However, 

Colgate did not send Ms. Dillard notice of Case No. 21226 to her last known address and, as a 

result, did not comply with the notice requirements of the NMAC. At a minimum, even if the 

Plano, TX address constituted Ms. Dillard’s last known address from Colgate’s perspective, 

Colgate was obligated by law to conduct a good faith, diligent search for Ms. Dillard’s address 

upon receiving the notice letter back as “Not Deliverable as Addressed”.  

It is undisputed that Shaw Interests, Inc. was acting on behalf of Colgate. See, generally 

Exhibit B, page 1. Under New Mexico law, the knowledge of an agent is, generally, imputed to 

the principal. Morrison v. First National Bank of Taos, 28 N.M. 129, 1922-NMSC-016, ¶ 6. As a 

result, knowledge of the Ruston, LA address is imputed to Colgate. If Colgate had conducted such 

a search, Colgate certainly would have learned of the Ruston, LA address for Ms. Dillard. The 

NMAC states that it is Colgate’s burden to prove that they conducted a diligent search, in good 

faith to find Ms. Dillard’s correct address. NMAC 19.15.4.12(C)(2). It is Colgate’s burden to prove 

that a diligent search, made in good faith, would not have resulted in them finding the Ruston, LA 

address for Ms. Dillard.  
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II. Colgate did not provide notice by publication to Ms. Dillard. 

Even if Colgate conducted a diligent search in good faith and that search did not result in 

finding Ms. Dillard’s address, Colgate still failed in its duty to provide her notice because it failed 

to publish notice as required by the NMAC. NMAC 19.15.4.12(B) provides that if an Applicant is 

unable to locate persons entitled to notice, the applicant “shall” provide notice by publication and 

submit proof of publication at the hearing. Pages 78 through 80 of the Padilla Affidavit reflect an 

Affidavit of Publication prepared by the Carlsbad Current Argus regarding the notice of 

publication published with regards to Case No. 21226. The Affidavit of Publication lists 10 

different defendants in the “TO:” section who are given notice, but does not include Ms. Dillard.  

Listing the name of the defendant against whom service by publication is sought is required 

by the New Mexico Rules. See NMRA 1-004(K)(2)(b). By failing to include Ms. Dillard’s name 

on the Notice of Publication, Colgate failed to serve her with notice of Case No. 21226 by 

publication. Ms. Dillard did not receive notice of Case No. 21226. See Dillard Affidavit. Colgate 

failed to give Ms. Dillard notice of Case No. 21226 and failed to satisfy statutory, constitutional, 

and regulatory notice requirements. As a result, Order No. R-21354-A entered in Case No. 21226 

is not binding on Ms. Dillard. 

PARTIES 

APPLICANT: APPLICANT’S ATTORNEY 

  

Elizabeth Kaye Dillard 

 

Scott S. Morgan 

Brandon D. Hajny 

Cavin & Ingram, P.A. 

P. O. Box 1216 

Albuquerque, New Mexico 87103-1216 

Telephone: (505) 243-5400 

Facsimile: (505) 243-1700 

smorgan@cilawnm.com 

bhajny@cilawnm.com 
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RESPONDENT RESPONDENT’S ATTORNEY 

  

Colgate Operating, LLC Dana S. Hardy 

P.O. Box 2068 

Santa Fe, NM 87504-2068 

dhardy@hinklelawfirm.com 

  

OTHER INTERESTED PARTIES  

  

None.  

 

APPLICANT’S PROPOSED EVIDENCE 

 

WITNESSES 

 

Elizabeth Kaye Dillard 

ESTIMATED TIME  

 

15 minutes 

EXHIBITS 

 

Approx. 5-10 

 

APPLICANT’S POSITION ON RELIEF SOUGHT 

 

Ms. Dillard requests that the OCD reopen Case No. 21226 due to a lack of notice as allowed 

by NMAC 19.15.4.12(D) to give Ms. Dillard an opportunity to be heard, to challenge the well 

costs, administrative charges, and risk penalty approved in the case, and to elect to participate in 

the Dawson Wells.  

RESPECTFULLY SUBMITTED, 

 

CAVIN & INGRAM, P.A. 

 

 

By:        

Scott S. Morgan 

Brandon D. Hajny 

P. O. Box 1216 

Albuquerque, NM 87103 

(505) 243-5400 

smorgan@cilawnm.com  

bhajny@cilawnm.com 

 

Attorneys Applicant Elizabeth Kaye Dillard  
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I hereby certify that a true and correct copy of the foregoing was served via e-mail on May 12, 

2022 to the following:   

 

 

Dana S. Hardy  

PO Box 2068 

Santa Fe, New Mexico  87504 

dhardy@hinklelawfirm.com  

 

Attorneys for Colgate Operating, LLC  

 

 

CAVIN & INGRAM, P.A. 

 

 

By:  /s/ Brandon D. Hajny    

      Brandon D. Hajny 

 






























































































































































































