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STATEMENT OF THE CASE  

Order No. R-21354 (“Order”), which was issued on June 10, 2020 in Case No. 21226, 

pooled all uncommitted interests in the Winchester Bone Spring Pool underlying the S/2 of 

Sections 33 and 34, Township 19 South, Range 38 East, N.M.P.M., Eddy County, New Mexico. 

The Order further dedicated the unit to the Dawson 34 Fed State Com 123H, 124H, 133H, and 

134H wells (“Wells”) and designated Colgate as operator of the Wells. Applicant Elizabeth Kaye 

Dillard filed her application more than sixteen months later, requesting that the Division reopen 

Case No. 21226 based on her claim that she did not receive notice of Colgate’s application and 

therefore did not have an opportunity to participate in the Wells. She also claims that the 200% 

risk charge assessed in the pooling order is unreasonable. As explained below, Colgate denies Ms. 

Dillard’s allegations and her application should be denied.  

 I. Ms. Dillard lacks standing to challenge Order No. R-21354 because 
 Colgate gave her an opportunity to participate in the Wells after the Order 
 was issued and she declined to do so.  

 
 On December 10, 2020, Colgate sent a well proposal to Ms. Dillard at 1307 Hodges 

Avenue, Ruston, Louisiana, 71270, which is the address Ms. Dillard claims is correct. See 

Application at 4. Ms. Dillard declined to respond and then filed her application to reopen the Order 

nearly a year later. Ms. Dillard’s due process rights were not violated as she claims, and she lacks 

standing to challenge the Order. 

 The Division’s adjudication rules provide that “[t]he division, attorney general, an operator 

or producer or other person with standing may file an application with the division for an 

adjudicatory hearing. The director, upon receiving a division examiner’s recommendation, may 

dismiss an application for an adjudicatory proceeding upon a showing that the applicant does not 

have standing.” 19.5.4.8(A) NMAC (emphasis added). To establish standing, an individual must 
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meet the following elements: (1) injury in fact, (2) causation, and (3) redressability. See, e.g., 

ACLU v. City of Albuquerque, 2008-NMSC-045, ¶ 7, 144 N.M. 471. 

 In this case, Ms. Dillard cannot establish that the alleged lack of notice caused her claimed 

injury (i.e. deprived her of the option to participate in the wells), because Colgate gave her an 

opportunity to participate after the Order was issued and she declined to respond. Because Ms. 

Dillard lacks standing to challenge the Order, her application should be denied.  

 II. Ms. Dillard’s application should be denied because she failed to timely 
 challenge the Order. 

 Neither New Mexico common law nor the Oil and Gas Act affords parties an unlimited 

period of time to challenge a pooling order.  The doctrines of equitable estoppel and laches apply 

here and bar Ms. Dillard’s claims. “[E]stoppel is the preclusion, by acts or conduct, from asserting 

a right which might otherwise have existed, to the detriment and prejudice of another, who, in 

reliance on such acts and conduct, has acted thereon.” Waters-Haskins v. N.M. Human Servs. 

Dept., 2009-NMSC-031, ¶ 15, 146 N.M. 391. The doctrine of laches prevents litigation of a stale 

claim. The elements of laches are: (1) conduct on the part of the defendant giving rise to the 

situation of which complaint is made and for which the complainant seeks a remedy; (2) delay in 

asserting the complainant's rights after having been afforded an opportunity to initiate a suit; (3) 

lack of knowledge or notice on the part of the defendant that the complainant would assert the 

claim; and (4) injury or prejudice to the defendant in the event relief is accorded to the complainant 

or the suit is not barred. Garcia v. Garcia, 1991-NMSC-023, ¶ 31, 111 N.M. 581.  

 In this case, Ms. Dillard failed to timely challenge the Order after Colgate afforded her an 

opportunity to participate in the Wells, and Colgate relied on the Order in proceeding to develop 

its acreage and in allocating costs and revenues. At this point, the Wells are producing or are being 
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completed, and allowing Ms. Dillard an opportunity to participate at this late date would unduly 

prejudice Colgate. 

 Further, the Oil and Gas Act provides: “When any matter or proceeding is referred to an 

examiner and the decision is rendered thereon, any party of record adversely affected shall have 

the right to have the matter heard de novo before the commission upon application filed with the 

division within thirty days from the time any such decision is rendered.” NMSA 1978, § 70-2-13. 

The Commission’s adjudication regulation mirrors the statutory provision and similarly requires 

de novo appeals to be filed within 30 days after the Division’s order is issued. 19.15.4.23(A) 

NMAC.  

 Without time limitations like those set out in Section 70-2-13, parties could challenge the 

Division’s orders at any time, regardless of the age of the order. This result would lead to a lack 

of certainty and finality of the orders issued by the Division. That outcome would be untenable for 

the Division and for the parties who rely on its orders, including parties who have drilled wells the 

Division has approved. Allowing parties to challenge pooling orders for an unlimited period of 

time would inject instability into oil and gas development in New Mexico and would thereby 

violate the Oil and Gas Act’s requirement that the Division act to prevent waste and protect 

correlative rights. See, e.g., NMSA 1978, § 70-2-11. 

 III. Colgate used reasonable diligence to attempt to locate Ms. Dillard. 
 

Colgate performed a diligent search of public records, including phone directories and 

computer searches, to locate Ms. Dillard’s contact information. Colgate also timely published 

notice of the hearing in the Carlsbad Current-Argus. Ms. Dillard’s claim that Colgate failed to use 

reasonable diligence to locate her is incorrect. 
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 IV. The 200% risk charge included in the pooling order is just and reasonable. 
 

With respect to the risk charge, NMAC 19.15.13.8 establishes that a 200% charge for risk 

is reasonable and states that an operator need not present technical evidence justifying the charge. 

A party who argues that the 200% risk charge is unreasonable must present relevant geological or 

technical evidence to support the challenge. If Ms. Dillard presents geological or technical 

evidence to challenge the 200% risk charge, Colgate reserves the right to present testimony by its 

Vice President of Engineering, Jordan Cox, in response.  

STATEMENT OF FACTS 

The primary factual issues to be addressed include whether Colgate used reasonable 

diligence in attempting to locate Dillard and, if Ms. Dillard presents geological or technical 

evidence regarding the 200% risk charge, whether the charge is reasonable. Colgate has not 

identified undisputed material facts other than those that were addressed and decided in Case No. 

21226. 

PROPOSED EVIDENCE 

Witness Occupation Estimated Time Exhibits 
Mark Hajdik Landman 20 minutes Approx. 5 

          

 A copy of Mr. Hadjik’s testimony and exhibits is attached.  

PROCEDURAL MATTERS 

Colgate is unaware of procedural matters to be addressed at this time.  
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Respectfully submitted, 

HINKLE SHANOR, LLP 
       

/s/ Dana S. Hardy    
      Dana S. Hardy 
      Jaclyn M. McLean 

P.O. Box 2068 
      Santa Fe, NM 87504-2068 

     Phone: (505) 982-4554 
     Facsimile: (505) 982-8623 
     dhardy@hinklelawfirm.com 

jmclean@hinklelawfirm.com 
Counsel for Colgate Operating, LLC 
 
 
 
 

CERTIFICATE OF SERVICE 
 

I hereby certify that on May 12, 2022, I caused a true and correct copy of this document to 
be electronically served on the following: 

 
Scott S. Morgan 
Brandon D. Hajny 
smorgan@cilawnm.com 
bhajny@cilawnm.com 
Attorneys for Elizabeth Kaye Dillard 

       /s/ Dana S. Hardy   
       Dana S. Hardy 
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STATE OF NEW MEXICO 

DEPARTMENT OF ENERGY, MINERALS AND NATURAL RESOURCES 

OIL CONSERVATION DIVISION 

APPLICATION OF ELIZABETH KAY DILLARD 

TO REOPEN CASE NO. 21226 (ORDER NO. R-

21354), EDDY COUNTY, NEW MEXICO CASE NO. 22323 

SELF-AFFIRMED STATEMENT 

OF MARK HADJIK 

1. I am over 18 years of age and am competent to provide this Self-Affirmed

Statement.  I have personal knowledge of the matters addressed herein. 

2. I am a Senior Staff Landman with Colgate Energy (“Colgate”).  I have previously

testified before the Division, and my qualifications as an expert in petroleum land matters were 

accepted. 

3. I am familiar with the matters addressed in Ms. Dillard’s application.

4. I have handled the land matters associated with Colgate’s development of the

Dawson wells, which are located in the S/2 of Sections 33 and 34, Township 19 South, Range 38 

East. These wells were the subject of Order No. R-21354 (“Order”), which was issued on June 10, 

2020 in Case No. 21226. The Order pooled all uncommitted interests in the Winchester Bone 

Spring Pool underlying the S/2 of Sections 33 and 34, Township 19 South, Range 38 East, 

N.M.P.M., Eddy County, New Mexico (“Unit”). The Order further dedicated the Unit to the

Dawson 34 Fed State Com 123H, 124H, 133H, and 134H wells (“Wells”) and designated Colgate 

as operator of the Wells. A copy of the Order is attached as Exhibit A-1. 

5. I submitted an affidavit and supporting exhibits in Case No. 21226. A copy of those

documents is attached as Exhibit A-2. 

Case No. 22323
Colgate Operating

Exh. A
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6. As shown in the exhibits, I submitted a well proposal letter to the working interest

owners on November 4, 2019. 

7. I attempted to locate all of the interest owners in the Unit, including Ms. Dillard.

To locate Ms. Dillard, I searched county records and ran internet searches. I identified several 

potential addresses for Ms. Dillard. I determined that the estate of Ms. Dillard’s mother was 

probated in Plano, Texas. Based on that information, I located an address for Ms. Dillard of 3208 

Wellshire Court, Plano, TX 75093. I sent the initial well proposals to that address and did not 

receive a response. This was not unusual, as parties often do not pick up certified mail.  

8. Colgate’s hearing notice in Case No. 21226 was sent to the address I had located in

Plano, but the envelope was returned. Colgate did timely publish notice of the hearing. A copy of 

the notice exhibits in Case No. 21226 is attached as Exhibit A-3. 

9. After the Order was issued, I performed additional research in an attempt to locate

the parties to whom the Wells would be re-proposed. Through that research, I located an address 

for Ms. Dillard of 1307 Hodges Ave., Ruston, Louisiana 71270. I sent a well proposal to Ms. 

Dillard at that address on December 10, 2020. A copy of the well proposal is attached as Exhibit 

A-4. I did not receive a response. Again, this was not unusual.

10. I used reasonable diligence to locate all of the interest owners in Case No. 21226,

including Ms. Dillard. 

11. Two of the Wells have been producing since approximately February of 2021.

Colgate relied on the Order in expending significant funds to develop its acreage and in allocating 

costs and revenues among the working interest owners.  

12. The attached exhibits attached were either prepared by me or under my supervision

or were compiled from company business records. 
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13. I understand that this Self-Affirmed Statement will be used as written testimony in

this case. I affirm that my testimony in paragraphs 1 through 12 above is true and correct and is

made under penalty of perjury under the laws of the State of New Mexico. My testimony is made

as of the handwritten next to my signature below

/r 2>L-
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STATE OF NEW MEXICO 
ENERGY, MINERALS AND NATURAL RESOURCES DEPARTMENT 

OIL CONSERVATION DIVISION 

IN THE MATTER OF APPLICATION FOR 
COMPULSORY POOLING SUBMITTED BY CASE NO.  _21226____ 
COLGATE OPERATING, LLC  ORDER NO.  R-21354____ 

ORDER 

The Director of the New Mexico Oil Conservation Division (“OCD”), having heard this 
matter through a Hearing Examiner on May 28, 2020, and after considering the testimony, 
evidence, and recommendation of the Hearing Examiner, issues the following Order.  

FINDINGS OF FACT 

1. Colgate Operating, LLC (“Operator”) submitted an application (“Application”) to
compulsory pool the uncommitted oil and gas interests within the spacing unit
(“Unit”) described in Exhibit A. The Unit is expected to be a standard horizontal
spacing unit.  19.15.16.15(B) NMAC.  Operator seeks to be designated the operator
of the Unit.

2. Operator will dedicate the well(s) described in Exhibit A (“Well(s)”) to the
Unit.

3. Operator proposes the supervision and risk charges for the Well(s) described in
Exhibit A.

4. Operator identified the owners of uncommitted interests in oil and gas minerals in
the Unit and provided evidence that notice was given.

5. The Application was heard by the Hearing Examiner on the date specified above,
during which Operator presented evidence through affidavits in support of the
Application.  No other party presented evidence at the hearing.

Case No. 22323
Colgate Operating

Exh. A-1
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CASE NO.    21226 
ORDER NO. R-21354 Page 2 of 7 

CONCLUSIONS OF LAW 

6. OCD has jurisdiction to issue this Order pursuant to NMSA 1978, Section 70-2-17.

7. Operator is the owner of an oil and gas working interest within the Unit.

8. Operator satisfied the notice requirements for the Application and the hearing as
required by19.15.4.12 NMAC.

9. OCD satisfied the notice requirements for the hearing as required by 19.15.4.9
NMAC.

10. Operator has the right to drill the Well(s) to a common source of supply at the
described depth(s) and location(s) in the Unit.

11. The Unit contains separately owned uncommitted interests in oil and gas minerals.

12. Some of the owners of the uncommitted interests have not agreed to commit their
interests to the Unit.

13. The pooling of uncommitted interests in the Unit will prevent waste and protect
correlative rights, including the drilling of unnecessary wells.

14. This Order affords to the owner of an uncommitted interest the opportunity to
produce his just and equitable share of the oil or gas in the pool.

ORDER 

15. The uncommitted interests in the Unit are pooled as set forth in Exhibit A.

16. The Unit shall be dedicated to the Well(s) set forth in Exhibit A.

17. Operator is designated as operator of the Unit and the Well(s).

18. If the Surface Location or Bottom Hole Location of a well is changed from the
location described in Exhibit A, Operator shall submit an amended Exhibit A,
which the Division shall append to this Order.

19. If the location of a well will be unorthodox under the spacing rules in effect at the
time of completion, Operator shall obtain the OCD’s approval for a non-standard
location before commencing production of the well.
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20. The Operator shall commence drilling the initial well within one (1) year after the 
date of this Order; and (b) for an infill well, no later than thirty (30) days after 
completion of the well. 

 
21. Operator shall comply with the infill well requirements in 19.15.13.9 NMAC 

through 19.15.13.12 NMAC.   
 
22. This Order shall terminate automatically if Operator fails to comply with 

Paragraphs 20 or 21.  
 
23. Operator shall submit to OCD and each owner of a working interest in the pool 

(“Pooled Working Interest”) an itemized schedule of estimated costs to drill, 
complete, and equip the well ("Estimated Well Costs") no later than: (a) for an 
initial well, no later than thirty (30) days after the date of this Order; (b) for an infill 
well proposed by Operator, no later than (30) days after the later of the initial notice 
period pursuant to 19.15.13.10(B) NMAC or the extension granted by the OCD 
Director pursuant 19.15.13.10(D) NMAC; or (c) for an infill well proposed by an 
owner of a Pooled Working Interest, no later than thirty (30) days after expiration 
of the last action required by 19.15.13.11 NMAC.   

 
24. No later than thirty (30) days after Operator submits the Estimated Well Costs , the 

owner of a Pooled Working Interest shall elect whether to pay its share of the 
Estimated Well Costs or its share of the actual costs to drill, complete and equip the 
well (“Actual Well Costs”) out of production from the well.  An owner of a Pooled 
Working Interest who elects to pay its share of the Estimated Well Costs shall 
render payment to Operator no later than thirty (30) days after the expiration of the 
election period, and shall be liable for operating costs, but not risk charges, for the 
well.  An owner of a Pooled Working Interest who fails to pay its share of the 
Estimated Well Costs or who elects to pay its share of the Actual Well Costs out of 
production from the well shall be considered to be a "Non-Consenting Pooled 
Working Interest.” 

 
25. No later than within one hundred eighty (180) days after Operator submits a Form 

C-105 for a well, Operator shall submit to OCD and each owner of a Pooled 
Working Interest an itemized schedule of the Actual Well Costs. The Actual Well 
Costs shall be considered to be the Reasonable Well Costs unless OCD or an owner 
of a Pooled Working Interest files a written objection no later than forty-five (45) 
days after receipt of the schedule.  If OCD or an owner of a Pooled Working Interest 
files a timely written objection, OCD shall determine the Reasonable Well Costs 
after public notice and hearing. 

 
26. No later than sixty (60) days after the later of the expiration of the period to file a 

written objection to the Actual Well Costs or OCD’s order determining the 
Reasonable Well Costs, each owner of a Pooled Working Interest who paid its share 
of the Estimated Well Costs shall pay to Operator its share of the Reasonable Well 
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Costs that exceed the Estimated Well Costs, or Operator shall pay to each owner of 
a Pooled Working Interest who paid its share of the Estimated Well Costs its share 
of the Estimated Well Costs that exceed the Reasonable Well Costs. 

 
 
27. The reasonable charges for supervision to drill and produce a well (“Supervision 

Charges”) shall not exceed the rates specified in Exhibit A, provided however that 
the rates shall be adjusted annually pursuant to the COPAS form entitled 
“Accounting Procedure-Joint Operations.”   

 
28. No later than within ninety (90) days after Operator submits a Form C-105 for a 

well, Operator shall submit to OCD and each owner of a Pooled Working Interest 
an itemized schedule of the reasonable charges for operating and maintaining the 
well ("Operating Charges"), provided however that Operating Charges shall not 
include the Reasonable Well Costs or Supervision Charges. The Operating Charges 
shall be considered final unless OCD or an owner of a Pooled Working Interest 
files a written objection no later than forty-five (45) days after receipt of the 
schedule.  If OCD or an owner of a Pooled Working Interest files a timely written 
objection, OCD shall determine the Operating Charges after public notice and 
hearing. 

 
29. Operator may withhold the following costs and charges from the share of 

production due to each owner of a Pooled Working Interest who paid its share of 
the Estimated Well Costs: (a) the proportionate share of the Supervision Charges; 
and (b) the proportionate share of the Operating Charges.   

 
30. Operator may withhold the following costs and charges from the share of 

production due to each owner of a Non-Consenting Pooled Working Interest: (a) 
the proportionate share of the Reasonable Well Costs; (b) the proportionate share 
of the Supervision and Operating Charges; and (c) the percentage of the Reasonable 
Well Costs specified as the charge for risk described in Exhibit A. 

 
31. Each year on the anniversary of this Order, and no later than ninety (90) days after 

each payout, Operator shall provide to OCD and each owner of a Non-Consenting 
Pooled Working Interest a schedule of the revenue attributable to a well and the 
Supervision and Operating Costs charged against that revenue.   

 
32. Any cost or charge that is paid out of production shall be withheld only from the 

share due to an owner of a Pooled Working Interest.  No cost or charge shall be 
withheld from the share due to an owner of a royalty interests.  For the purpose of 
this Order, an unleased mineral interest shall consist of a seven-eighths (7/8) 
working interest and a one-eighth (1/8) royalty interest.  

 
33. Except as provided above, Operator shall hold the revenue attributable to a well 

that is not disbursed for any reason for the account of the person(s) entitled to the 
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revenue as provided in the Oil and Gas Proceeds Payment Act, NMSA 1978, 
Sections 70-10-1 et seq., and relinquish such revenue as provided in the Uniform 
Unclaimed Property Act, NMSA 1978, Sections 7-8A-1 et seq. 

34. The Unit shall terminate if (a) the owners of all Pooled Working Interests reach a
voluntary agreement; or (b) the well(s) drilled on the Unit are plugged and
abandoned in accordance with the applicable rules.  Operator shall inform OCD no
later than thirty (30) days after such occurrence.

35. OCD retains jurisdiction of this matter for the entry of such orders as may be
deemed necessary.

STATE OF NEW MEXICO 
OIL CONSERVATION DIVISION 

________________________ Date: _______________ 
ADRIENNE SANDOVAL 
DIRECTOR 
AS/tgw 

6/10/2020
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300 N. Marienfeld St., Suite 1000, Midland, Texas 79701 
P: (432) 695-4222 | F: (432) 695-4063 

www.ColgateEnergy.com 

December 10, 2020

Elizabeth Kaye Tullis Dillard
1307 Hodges Ave
Ruston, LA 71270 

Re: Proposal to Drill- Compulsory Pooling Order # R-21354-A Dawson 34 Fed Com 123H, 
133H, 124H, and 134H (the Wells”) S/2 of Section 34, S/2 of Section 33, 19S-28E Eddy 
County, New Mexico

To Whom It May Concern:

Enclosed for your review please find copies of the State of New Mexico Oil Conservation 
Division Compulsory Pooling Order No. R-21354-A (Case No. 21226) (“Pooling Order”) for the 
above referenced Wells, effective September 28, 2020. Pursuant to the Pooling Order Colgate 
Operating, LLC submits this letter to you seeking your election to participate in each Well. 

Under Article 23 on page 2 of the Pooling Order, you have thirty (30) days following your 
receipt of this letter to elect to participate and subsequently pay your proportionate share of the 
well costs or elect to non-consent in these Wells and be considered a “Non-Consenting Pooled 
Working Interest”.  In the event you elect to participate in any of the wells, please forward a copy 
of this election lettered marked appropriately, completed AFEs for wells you elect to participate 
in along with your full payment for each Well within the thirty (30) days following your thirty 
(30) day election period.

These proposed locations and target depths are subject to change depending on any surface
or subsurface concerns. Also, the enclosed AFEs represent the Estimated Well Costs that will be 
incurred to drill and complete these Wells, but those electing to participate in the Wells are 
responsible for their share of the Actual Well Costs incurred. 

If you have any questions or concerns regarding this proposal, please contact me at (432) 257-
3886 or nmorelations@colgateenergy.com. 

Sincerely, 

Colgate Operating, LLC 

Mark Hajdik 

Senior Landman 

Case No. 22323
Colgate Operating

Exh. A-4
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Non-Operator hereby elects to:

participate in the drilling and completion of the Dawson 34 Fed Com 123H  

non-consent the drilling and completion of the Dawson 34 Fed Com 123H

participate in the drilling and completion of the Dawson 34 Fed Com 133H 

non-consent the drilling and completion of the Dawson 34 Fed Com 133H

participate in the drilling and completion of the Dawson 34 Fed Com 124H

non-consent the drilling and completion of the Dawson 34 Fed Com 124H

participate in the drilling and completion of the Dawson 34 Fed Com 134H

non-consent the drilling and completion of the Dawson 34 Fed Com 134H

By: 

Name: 

Title: 

Date: 
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District I
1625 N. French Dr., Hobbs, NM 88240
Phone:(575) 393­6161 Fax:(575) 393­0720

District II
811 S. First St., Artesia, NM 88210
Phone:(575) 748­1283 Fax:(575) 748­9720

District III
1000 Rio Brazos Rd., Aztec, NM 87410
Phone:(505) 334­6178 Fax:(505) 334­6170

District IV
1220 S. St Francis Dr., Santa Fe, NM 87505
Phone:(505) 476­3470 Fax:(505) 476­3462

State of New Mexico
Energy, Minerals and Natural Resources

Oil Conservation Division
1220 S. St Francis Dr.
Santa Fe, NM 87505

QUESTIONS

Action  106560

QUESTIONS
Operator:

COLGATE OPERATING, LLC
300 North Marienfeld Street
Midland, TX 79701

OGRID:

371449
Action Number:

106560
Action Type:

[HEAR] Prehearing Statement (PREHEARING)

QUESTIONS

Testimony

Please assist us by provide the following information about your testimony.

Number of witnesses 1

Testimony time (in minutes) 20


