
 

 

STATE OF NEW MEXICO 
ENERGY, MINERALS AND NATURAL RESOURCES DEPARTMENT 

OIL CONSERVATION COMMISSION 
 
APPLICATION OF GOODNIGHT 
MIDSTREAM PERMIAN, LLC TO AMEND 
ORDER NO. R-7767 TO EXCLUDE THE SAN 
ANDRES FORMATION FROM THE EUNICE 
MONUMENT OIL POOL WITHIN THE 
EUNICE MONUMENT SOUTH UNIT AREA, 
LEA COUNTY, NEW MEXICO. 
 

CASE NO. 24277 
 
APPLICATION OF GOODNIGHT 
MIDSTREAM PERMIAN, LLC TO AMEND 
ORDER NO. R-7765, AS AMENDED, TO 
EXCLUDE THE SAN ANDRES FORMATION 
FROM THE UNITIZED INTERVAL OF THE 
EUNICE MONUMENT SOUTH UNIT, LEA 
COUNTY, NEW MEXICO. 
 

CASE NO. 24278 
 

RESPONSE IN OPPOSITION TO EMPIRE’S MOTION TO DISMISS 
 

Goodnight Midstream Permian, LLC (“Goodnight Midstream”) (OGRID No. 372311), 

through its undersigned attorneys, submits this response in opposition to Empire New Mexico, 

LLC’s (“Empire”) Motion to Dismiss Applications to Amend Order Nos. R-7765 and R-7767 

(the “Motion”). For the reasons stated, the Motion should be denied.  

INTRODUCTION 

 Goodnight Midstream has a leasehold estate—a legally protectable and valid 

property interest—in the pore space within the San Andres. The Commission’s mistaken 

inclusion of the San Andres in the Eunice Monument South Unit (“EMSU”) special pool 

and unitized interval jeopardizes Goodnight Midstream’s constitutionally protected 

property interest, its existing regulatory authorizations for produced water disposal, and 
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its pending applications. While inexplicably ignoring other commercial produced water 

disposal in and around the EMSU, Empire seeks to revoke injection authority for 10 of 

Goodnight Midstream’s produced water disposal wells based on the allegation that 

injection into the San Andres portion of the unitized interval impairs Empire’s 

correlative rights and will result in waste. The only way for Goodnight Midstream to 

fully redress its injury is to eliminate the cause by correcting the EMSU Orders to 

remove the San Andres from the EMSU special pool and unitized interval. That is 

textbook standing.  

 To better understand the issues and the reliance Goodnight Midstream placed on 

the Division’s long history of approving produced water disposal injection in the San 

Andres within and around the EMSU, it is important to understand more about the 

background and history of Goodnight Midstream, the San Andres, the EMSU, and the 

history of the dispute in these matters. As more fully articulated below, Goodnight 

Midstream easily establishes all three elements of standing—direct injury, causation, 

and redressability. Empire’s Motion should be denied.  

BACKGROUND 

A. Goodnight Midstream 

Goodnight Midstream was formed in 2011 with initial produced water disposal 

operations in North Dakota. It is now the largest third-party produced water disposal company in 

North Dakota. In 2016, Goodnight Midstream started operations in Texas and in early 2018 also 

began operating in New Mexico. In New Mexico, the company operates a large high-pressure 

produced water pipeline system in Lea County called the Llano System. See Exhibit A. It is 

comprised of 116 miles of pipeline with an ultimate projected capacity of approximately 400,000 
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barrels of water per day with 11 approved saltwater disposal wells (“SWDs”). The system 

currently serves 20 dedicated operators (including three midstream operators) with more than 

500 producing wells connected at 27 different receipt points. See Exhibit A. Active oil and gas 

production and drilling occurs around the receipt points. 

The company’s approach is to move produced water away from areas with intense 

production and high demand for disposal for takeaway of large volumes of produced water, 

where reservoir capacity in the Devonian formation is limited, to areas with substantially 

depleted formations on the Central Basin Platform that can sustainably accept large volumes of 

produced water for disposal. By targeting these depleted formations, Goodnight Midstream 

avoids adding to the risk of induced seismicity through deep injection into the Devonian and 

instead targets zones, such as the San Andres in and around the Eunice Monument Unit 

(“EMSU”), where there has been substantial depletion through decades of water production 

related to secondary recovery operations in nearby waterfloods. See Exhibit B (showing the 

Division’s designated Seismic Response Areas and recent seismic events relative to the Llano 

System).  

As outlined below, Empire is challenging Goodnight Midstream’s applications for five 

proposed San Andres disposal wells within the EMSU and an application to increase the 

injection rate for an existing San Andres well also within the EMSU. It also seeks to revoke the 

injection authority for 10 of Goodnight Midstream’s existing San Andres disposal orders—four 

within the EMSU and six within a mile of the EMSU boundary. 

B. The San Andres Formation in and Around the EMSU is a Water Disposal
and Water Supply Zone.

By at least 1952, if not earlier, the Division began authorizing produced water disposal in 

the San Andres. See Exhibit C (partial chronological list of SWDs assigned to the SWD; San 
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Andres Pool [Pool Code 96121], from date of first documented injection up to 2000). By the 

time the Commission issued the EMSU Orders in December 1984, at least 28 produced water 

disposal wells had already been approved and were injecting into the San Andres. See id. By the 

late 1960s, two wells were disposing into the San Andres in and around the area that would later 

become the EMSU. See id. (E M E SWD #033 API No. 30-025-21496 and E M E SWD #21 API 

No. 30-025-21852). When the EMSU SWD #001 (API No. 30-025-04484) was converted to a 

San Andres disposal well in 1987, more than 30 SWDs had been approved for San Andres 

disposal. See id. In fact, disposal from operators other than Goodnight Midstream into the San 

Andres in the EMSU and within one mile of the Unit boundary—including Empire’s own 

disposal injection—totals more than 111 million barrels over 60 years. See Exhibit D 

(identifying SWDs within and around the EMSU, showing date of first injection and cumulative 

injection volumes). This history confirms the San Andres—in and around the EMSU—has long 

been recognized by the Division and industry as a viable disposal zone for produced water well 

before the EMSU was approved.  

With concerns around induced seismicity related to injection in the Devonian, preserving 

access to the San Andres as a sustainable and long-term option for disposal is more critical than 

ever for oil and gas operators in the Delaware Basin. In August 2023 alone, the oil and gas wells 

connected to Goodnight Midstream’s Llano System produced a combined 3.7 MM barrels of oil, 

9.0 BCF of gas, and 7.7 MM barrels of water. Goodnight Midstream reclaimed about 2.0 MM 

barrels of produced water for re-use and delivered about 5.7 MM barrels of produced water into 

the Llano System for disposal in August 2023. But for the option of Goodnight Midstream’s 

Llano System and its associated San Andres SWDs, those operators would have had little choice 
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but to turn to nearby Devonian SWDs for disposal services, which is less desirable due to 

concerns over induced seismicity. See Exhibit B. 

In addition to being a disposal zone, the San Andres also has been recognized as a 

productive water source since at least the 1960s when the State Engineer declared the San 

Andres to be part of the Capitan Underground Water Basin. See 19.27.26.8A NMAC (identifying 

lands that are considered to be within the declared Capitan Basin). The Division recognizes the 

San Andres as a pool for “water supply wells,” or WSWs, and assigned it a pool code to track 

water supply wells producing from the San Andres: WSW; San Andres Pool (Pool Code 96221). 

See Exhibit E. This list of water supply wells in Pool Code 96221 is obviously not 

comprehensive. Many known San Andres water supply wells are not listed, including the six 

original EMSU San Andres water supply wells developed by Gulf in the late 1980s to supply 

water for the initial fill-up period necessary for waterflood operations in the Grayburg. The 

Division separately tracks water supply wells in the San Andres that are not assigned to Pool 

Code 96221. In addition, the State Engineer’s database tracks all permitted water supply wells 

producing from the San Andres. See Exhibit F. 

While the Division’s records and State Engineer’s files make clear the San Andres is an 

aquifer (and not an oil pool), the fact that each of the EMSU water supply wells is associated 

with a water right file assigned to the Capitan Underground Water Basin at the State Engineer’s 

office confirms it.1  

While the San Andres has long been utilized as a produced water disposal zone and a 

water supply zone, no operator has reported producing hydrocarbons from the San Andres within 
 

1 See CP-00693; CP-00694; CP-00695; CP-00696; CP-00697; CP-00670. Empire attacks Goodnight 
Midstream’s description of the San Andres as an aquifer and suggests the State Engineer would have 
issued permits to appropriate water if it were an aquifer. In fact, the State Engineer has issued several 
permits for appropriation of San Andres water, including the six permits for the original EMSU water 
supply wells. 



 

 6 

or around the EMSU either before or after creation of the Unit in 1984. The only thing ever 

produced from the San Andres in this area is water.  

C. Eunice Monument South Unit (“EMSU”) 

Not approved by the Commission until 1984 as a statutory waterflood unit, the EMSU is 

comprised of a “unitized interval” from the Lower Penrose formation through the Grayburg to 

the base of the San Andres. Authorization of the EMSU and its operations are governed by the 

Oil and Gas Act (NMSA 1978, Sections 70-2-1 through 70-2-39), the Statutory Unitization Act 

(NMSA 1978, Sections 70-7-1 through 70-7-21), and the terms and conditions of three 

Commission Orders:  

• R-7765, as amended, which authorized creation of the EMSU and unitized all 
zones from the Lower Penrose to the base of the San Andres (mirroring the 
EMSU special pool);  
 

• R-7766, which authorized injection for waterflood operations within the EMSU; 
and  
 

• R-7767, which created a special pool within the EMSU from the Lower Penrose 
and Grabyburg down to the base of the San Andres (mirroring the unitized 
interval).  

Because the EMSU also includes federal and state trust lands, the BLM and New Mexico 

Commissioner of Public Lands were required to approve the Unit Agreement and Unit Operating 

Agreement proposed to govern the EMSU and unit operations. However, both Agreements are 

expressly subject to the Commission’s orders governing statutory unitization. See Unit 

Agreement, § 39 (incorporating provisions to “automatically” revise the Agreement “in any and 

all respects necessary to conform” to the Commission’s orders affecting statutory unitization), 

attached as Exhibit G; Unit Operating Agreement, Art. 21.1 (making the agreement “subject to 

all valid laws and valid rules, regulations and orders of all regulatory bodies having jurisdiction 

and to all other applicable federal, state, and local laws, ordinances, rules, regulations and orders; 
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and any provision of this Agreement found to be contrary to or inconsistent with any such law, 

ordinance, rule, regulation or order shall be deemed modified accordingly”), attached as 

Exhibit H (emphasis added). 

As outlined in the applications for Case Nos. 24277-24278, the San Andres was 

improperly included within the unitized interval under Order No. R-7765 and within the EMSU 

special pool under Order No. R-7767 for at least the following three reasons. First, at the time the 

EMSU was approved the San Andres did not (and still does not) meet the statutory definition of 

a pool or portion of a pool that is required for formations to be subject to statutory unitization 

orders. NMSA 1978, § 70-7-4(A); see also § 70-7-6(C). It does not contain a common 

accumulation of oil or gas and is geologically completely separate from the overlying reservoir 

that does contain a continuous oil and gas column. The EMSU was formed to target the oil 

column in the Lower Penrose and Grayburg formations only. The San Andres was included in 

the unitized interval as a water supply source for the planned waterflood and because it was 

historically lumped together with the Grayburg pool.  

Second, inclusion of the San Andres within the unitized interval as a water source, 

thereby unitizing unappropriated waters of the state under authority of the Statutory Unitization 

Act, conflicts with Article XVI of the New Mexico Constitution and the statutory provisions 

governing New Mexico water law generally. Order No. R-7765 directly contravenes the New 

Mexico constitution and water code and is, therefore, void. 

Third, statutory units are limited to pools or portions of pools that have “been reasonably 

defined by development[.]” § 70-7-5(B). Applications for statutory units must establish that the 

targeted pool or portion of a pool has been defined by development because the Statutory 

Unitization Act authorizes unitization only for “operation[s] that will substantially increase the 
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recovery of oil above the amount that would be recovered by primary recovery alone and not to 

what the industry understands as exploratory units.” § 70-7-1 (emphasis added). At the time of 

the hearing in Case Nos. 8397-8399, only the Grayburg and Lower Penrose formations were 

reasonably defined by development within the EMSU. In contrast, the San Andres had (and 

continues to have) no oil and gas development within or around the Unit. Because the San 

Andres was not (and still is not) reasonably defined by development, the Commission had no 

legal basis to include it within the unitized interval. 

Empire nevertheless alleges San Andres disposal within the Unitized Interval “impairs 

the ability of Empire to recover hydrocarbons within the Unitized Interval and thereby adversely 

affects the correlative rights of Empire and other interest owners in the Unit and results in 

waste.” See Empire Applications in Case Nos. 24018-24020, 24025. 

D. The Contested Matters 

The dispute between Goodnight Midstream and Empire is an amalgamation of 18 

different cases currently before the Commission outlined in roughly chronological order, by 

filing date, as follows: 

• Goodnight Midstream’s Application (1) for De Novo Review: 

o Case No. 24123: De novo review of Division Order No. R-22869-A 
denying Goodnight Midstream’s Piazza SWD #1 (Division Case 
No. 22626) (the “Piazza Case”); 
 

• Goodnight Midstream’s Applications (5) for approval of SWDs: 

o Case Nos. 23614-23617: Applications for four new SWD wells 
(Doc Gooden, Hernandez, Hodges, Seaver); 
 

o Case No. 23775: Application to increase the injection rate for the 
existing Andre Dawson SWD #1; 
 

• Empire’s Applications (10) to Revoke Injection Authority: 
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o Case Nos. 24018-24020, 24025: (targeting four existing SWDs 
inside the EMSU, i.e., the “EMSU Cases”); 
 

o Case Nos. 24021-24024, 24026-24027: (targeting six existing 
SWDs outside the EMSU, i.e., the “Non-EMSU Cases”); 
 

• Goodnight Midstream’s Applications (2) to Amend the EMSU Orders: 

o Case No. 24277: To amend Order No. R-7767 to exclude the San 
Andres formation from the EMSU special pool; and 
 

o Case No. 24278: To amend Order No. R-7765, as amended, to 
exclude the San Andres formation from the EMSU unitized 
interval. 

Each of Goodnight Midstream’s SWDs in the foregoing cases inject into or 

propose to inject into the San Andres for disposal. The dispute boils down to whether 

disposal of produced water into the San Andres within and around the EMSU can be 

authorized and will interfere with unit operations, causing waste and impairing 

correlative rights. Resolution of the dispute implicates the Commission’s power to 

“regulate the disposition, handling, transport, storage, recycling, treatment and disposal 

of produced water” under the Oil and Gas Act and its delegated authority under the 

federal Safe Drinking Water Act, and its authority under the Statutory Unitization Act 

and the Oil and Gas Act to form statutory units, prevent waste, and protect correlative 

rights.  

Even though non-EMSU, commercial disposal into the San Andres has been 

occurring within and around the EMSU for decades before the EMSU was formed, 

Empire initially argued the San Andres formation in the EMSU is off-limits to disposal 

because it is part of the unitized interval and Goodnight Midstream is not a working 
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interest owner in the EMSU.2 The Division correctly rejected those arguments at the 

outset in the Piazza Case.3 Goodnight Midstream has a leasehold interest—a valid and legally 

protected property right—in the San Andres pore space through a “Surface Use and Salt Water 

Disposal Agreement” with the surface estate owner, authorizing it to inject produced water for 

disposal into the subsurface. See Exhibit I.  

In the Piazza Case, the Division examiners and Empire’s counsel suggested the EMSU 

orders could be amended if they are “overbroad or improper.” See Case No. 22626, 6/16/22 Tr. 

27:24-29:22 (B. Brancard discussion); see also Tr. 43:16-20 (Empire counsel contending the 

proper course is for Goodnight Midstream to amend the EMSU orders), attached as Exhibit J. 

At the time, Goodnight Midstream did not believe amending the EMSU orders was 

necessary because the Division had already authorized disposal in the San Andres 

within the EMSU for other non-EMSU, commercial SWDs—e.g., Rice Operating and 

OWL SWD Operating. See Exhibit D. This view was supported by the Division’s order 

denying Empire’s motion to dismiss the Piazza application, where it held that: 

[t]he existence of a Unit, established under the Statutory 
Unitization Act, does not, by itself, prohibit the operation of 
a disposal well within the Unit. The Division must evaluate 
whether the proposed injection is allowable under the Oil 
and Gas Act. 

See Case No. 22626, Order Denying Motion to Dismiss, ¶ 9.4 

 
2 See Empire’s Motion to Dismiss Case No. 22626: 
https://ocdimage.emnrd.nm.gov/Imaging/FileStore/santafe/cf/20220607/22626_06_07_2022_10_49_10.
pdf.  
3 Order Denying Motion to Dismiss: 
https://ocdimage.emnrd.nm.gov/Imaging/FileStore/santafeadmin/cf/20220824/22626_08_24_2022_12_0
4_04.pdf.  
4 See, supra, fn. 2.; see also Exhibit J, Tr. 50:16-51:21 (B. Brancard outlining legal issues). 
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 But the Division apparently flip-flopped on this issue in the final order denying 

the Piazza application when it ruled that “inclusion of the San Andres formation in the 

Unitized interval” was a “critical element for a successful waterflood operation[.]” See 

Order No. R-22869-A, COL ¶ 9. It ruled the Commission was authorized to unitize the 

San Andres as an aquifer because it can include “such additional provisions as are 

found to be appropriate for carrying on the unit operations and for the protection of 

correlative rights and the prevention of waste.” Id. (quoting § 70-7-7(J)). 

  Needing to protect its substantial property interest and capital investments 

associated with its Llano System and associated SWDs—not to mention its producing 

customers—Goodnight Midstream had no option but to file applications to amend the 

EMSU orders following the Division’s apparent change in legal position.  

LEGAL STANDARD 

 Under the rules governing adjudications, “an operator . . . or other person with standing 

may file an application with the division for an adjudicatory hearing.” 19.15.4.8.A NMAC. 

Applications may be dismissed “upon a showing that the applicant does not have standing.” Id.  

When assessing standing, the Commission has followed the legal analysis applicable in 

civil cases. See, e.g., Case No. 16403.5 Under that approach, applicants must establish three 

elements: “(1) they are directly injured as a result of the action they seek to challenge; (2) there is 

a causal relationship between the injury and the challenged conduct; and (3) the injury is likely to 

be redressed by a favorable decision.” ACLU of N.M. v. City of Albuquerque, 2008-NMSC-045, 

¶ 1, 188 P.3d 1222. The extent of the injury required is slight. “‘An identifiable trifle is enough 

for standing to fight out a question of principle; the trifle is the basis for standing and the 
 

5 Hilcorp Motion to Strike Notice of Intervention, 
https://ocdimage.emnrd.nm.gov/Imaging/FileStore/santafeadmin/cf/316088/16403_30_cf.pdf, and 
Commission Order No. R-10987-A(2), ¶¶ 13.  
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principle supplies the motivation.’” Ramirez v. City of Santa Fe, 1993-NMCA-049, ¶ 9, 852 P.2d 

690 (quoting United States v. SCRAP, 412 U.S. 669, 689-90, n. 14 (1973) (internal quotation 

marks omitted)).  

Goodnight Midstream easily meets the three elements required to establish standing.  

ARGUMENT 

A.  Goodnight Midstream Has Standing to Challenge the Validity of the EMSU 
Orders. 

  The applications in these cases draw a laser-focused line from Goodnight Midstream’s 

injury—potential foreclosure from continued injection into the San Andres in and around the 

EMSU—through causation—the San Andres’s invalid inclusion in the EMSU special pool and 

unitized interval—to redressability—the Commission’s authority and retention of jurisdiction 

over the EMSU orders to issue amended orders correcting their legal infirmities. Empire’s 

cramped arguments to the contrary do not withstand scrutiny.  

 Empire first contends Goodnight Midstream is not a party to the EMSU Agreements and 

is not an aggrieved party to the original Commission orders so has no legal right to challenge the 

EMSU Orders today. But party status has never been an element to establish standing. Empire 

provides no authority in support of the proposition. It is an unsound, manufactured argument 

contrived to insulate the EMSU from valid legal challenges.  

While it is true Goodnight Midstream is an aggrieved party in the Piazza Case and is 

separately challenging Division Order No. R-22869-A, the scope of its de novo appeal 

fails to match the scale of the threat Empire has mounted against Goodnight Midstream. 

While inexplicably declining to contest other non-EMSU, commercial produced water 

disposal in and around the EMSU, Empire seeks to revoke injection authority for 10 of 

Goodnight Midstream’s produced water disposal wells—most of its produced water 
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disposal capacity in New Mexico—based on the allegation that injection into the San 

Andres portion of the unitized interval impairs Empire’s correlative rights and will 

result in waste. Even if Goodnight Midstream prevails in its de novo challenge, the 

problem of the legal infirmities inherent in the EMSU Orders remains unaddressed, 

giving rise to continued injury. The only way for Goodnight Midstream to fully redress 

its injury is to eliminate the cause by correcting the EMSU Orders to remove the San 

Andres from the EMSU special pool and unitized interval. That is textbook standing. 

Empire next argues Goodnight Midstream “has no legitimate legal or property 

interest in the Unit.” Mot. at 6 (emphasis added). But Goodnight Midstream has 

established through prima facie evidence it has a leasehold estate—a legally protectable 

and valid property interest—in the pore space within the San Andres. See Exhibit I. 

The Commission’s mistaken inclusion of the San Andres in the EMSU special pool and 

unitized interval jeopardizes Goodnight Midstream’s constitutionally protected property 

interest, its existing regulatory authorizations, and pending applications. The only way 

to redress the injury is to correct the Commission errors. Again, that is textbook 

standing. 

In reliance on the long history of the San Andres as produced water disposal zone; the 

Division’s affirmative decision to designate the San Andres as a disposal pool with an assigned 

pool code; and the Division’s approval of other non-EMSU, commercial produced water disposal 

wells within the EMSU (N 11 SWD#1 API No. 30-025-46577; P 15 SWD #1 API No. 30-025-

46579; and E M E SWD #21 API 30-025-21852), Goodnight Midstream invested hundreds of 

millions of dollars to construct, permit, and operate its Llano System and associated San Andres 

disposal wells, including its four existing SWDs in the EMSU. In further reliance on the 
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Division’s approval of those initial four wells, and others outside the EMSU, together with the 

State Land Office’s confirmation that, “[a]fter further review . . . [it] does not did not have 

concerns about encroachment” on State Trust Lands within the EMSU from Goodnight 

Midstream’s disposal “in the affected formations[,]”6 Goodnight Midstream proceeded to file 

four additional applications for San Andres disposal within the EMSU (Case Nos. 23614-23617) 

and an application to increase the injection rate for its existing Andre Dawson SWD #1 (Case 

No. 23755). Now, suddenly, Goodnight Midstream’s substantial investment and the basis for its 

reliance is in legal peril. In this circumstance, under these facts, the law clearly supports finding 

Goodnight Midstream has standing.  

B.  Empire’s Representation of the Governing Legal Framework is Incorrect. 

 Empire’s construction of the legal framework that governs Goodnight Midstream’s 

applications in these cases is self-serving, illogical, and incorrect. Empire’s motion asserts that, 

because the EMSU Unit Agreement is a contract between private parties and was approved by 

BLM and the New Mexico Commissioner of Public Lands, the Commission is somehow without 

authority to modify its statutory unitization order that governs operations of the EMSU. Empire 

also contends that because Goodnight Midstream is not a working interest owner it is powerless 

to challenge legally invalid aspects of the Commission’s governing orders. Empire’s cramped 

arguments have no merit.  

 Contrary to Empire’s assertion, Goodnight Midstream is not seeking to amend the Unit 

Agreement or Unit Operating Agreement. It is challenging the legal basis for the Commission’s 

inclusion of the San Andres within the EMSU’s special pool and unitized interval in Order Nos. 

 
6 See Exhibit K (SLO withdrawal of request for de novo hearing in Case No. 20558, 
Order No. R-20865, involving the Yaz SWD, which offsets state trust lands within the 
EMSU). 
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R-7765 and R-7767. In short, Goodnight Midstream is attacking the legality of the 

Commission’s orders.  

 Empire points out that Order No. R-7765 incorporates the Unit Agreement and Unit 

Operating Agreement by reference, implying that an effort to amend the Order is equivalent to 

amending the Unit Agreements, and because Goodnight Midstream is not a working interest 

owner party to the Unit Agreements it is precluded from challenging the Order. In fact, Empire 

has it precisely backwards.  

Both the Unit Agreement and Unit Operating Agreement include express provisions 

making them subject to the Commission’s orders under the Statutory Unitization Act. See 

Exhibits G and H. And, as with all Commission and Division orders, jurisdiction over both 

orders was retained by the Commission “for entry of such further orders as the Commission may 

deem necessary.” See, e.g., Order R-7765, Decretal ¶ 11. Accordingly, because the EMSU is a 

creature of statute and necessarily subject to the Commission’s Orders, both Unit Agreements 

expressly include, as they must, express provisions making them subject to and automatically 

consistent with duly authorized Commission orders. 

 Finally, Empire contends the Statutory Unitization Act itself limits the Commission to 

making amendments only when the parties to the Unit Agreement agree that reformation is 

needed. Mot. at 7 (citing § 70-7-9). But the statutory provision relied on actually states that a unit 

order can be amended and only in certain circumstances is approval from certain working 

interest owners or royalty owners required. § 70-7-9. In other words, it does not preclude the 

Commission from making amendments to unit orders and does not require party approval in 

every instance. Moreover, there is no basis to contend Section 70-7-9 prevents the Commission 

from amending Order No. R-7765 or Order R-7767 to correct legal infirmities that would 
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otherwise render the Orders void. And there is no basis to contend the provision requires EMSU 

parties to approve amendments correcting statutory infirmities. It would make no sense to 

construe the provision as requiring the Commission to obtain approval to rectify a legal infirmity 

when Empire, as operator, disputes a problem exists. 

Empire seeks without justification to improperly limit the scope of the Commission’s 

statutory authority. It’s effort to prevent the Commission from amending its own orders to 

comply with the Oil and Gas Act and Statutory Unitization Act are unavailing. 

C. Empire Misapprehends the Legal Implications of Including a Geologically
Separate, Non-Hydrocarbon-Bearing Aquifer Within a Pool Subject to
Statutory Unitization.

Almost as an aside, Empire seeks to discredit Goodnight Midstream’s allegation that 

inclusion of the San Andres formation in a Grayburg oil pool was erroneous but misses the mark. 

Moreover, the issue implicates a factual inquiry and, therefore, is not susceptible to a motion to 

dismiss.  

As to the legal aspect of the issue, including multiple formations within a statutory unit is 

not necessarily a problem, as long as those formations fit within the statutory definition of a pool 

or portion of a pool. The Statutory Unitization Act only authorizes orders “providing for the 

unitization and unitized operation of the pool or portion thereof described in the order[.]” See § 

70-7-6(C). A “pool” is “an underground reservoir containing a common accumulation of crude

petroleum oil or natural gas or both.” § 70-2-33(B) (emphasis added). It also is a “zone of a 

general structure, which zone is completely separate from any other zone in the structure[.]”7 Id. 

7 This is confirmed by the sustained, geographically expansive pressured differential. 
See Case Nos. 23614-23617, Exhibit B ¶¶ 33-38 (e.g. ¶ 37 “The pressure differential 
between the Grayburg and San Andres is substantial, extends over a large area, and has 
not equilibrated over time. This strongly establishes that there are effective geologic 
barriers to flow between the two reservoirs across a substantial area, including the area 
at issue within the EMSU.”). 
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(emphasis added); see also 19.15.2.7.P(5) NMAC. At the hearing in Case Nos. 8397-8399, Gulf 

presented testimony and exhibits demonstrating that the targeted, continuous oil column 

reasonably defined by development is limited to the Grayburg and Lower Penrose formations in 

the EMSU and does not extend into the San Andres. Accordingly, the Commission had no 

authority to include the San Andres within the unitized interval of the statutory unit because it is 

not a pool or part of a pool.  

The problem is not simply that the Commission unitized multiple formations. The 

problem is that the Commission unitized a formation that is not properly part of a pool as defined 

by the Statutory Unitization Act. But as noted, resolution of this allegation requires a factual 

inquiry, making it inappropriate for disposition on a motion to dismiss.   

CONCLUSION 

For the foregoing reasons, Goodnight Midstream respectfully requests the 

Motion be denied.  

Respectfully submitted, 
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following counsel of record via Electronic Mail to: 
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Padilla Law Firm, P.A. 
Post Office Box 2523 
Santa Fe, New Mexico 87504 
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Dana S. Hardy  
Jaclyn M. McLean  
HINKLE SHANOR LLP  
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Samantha H. Catalano 
Montgomery & Andrews, P.A. 
Post Office Box 2307  
Santa Fe, NM 87504-2307  
(505) 986-2678
sshaheen@montand.com
scatalano@montand.com
cc: wmcginnis@montand.com

Attorneys for Empire New Mexico, LLC 

Jesse Tremaine 
Chris Moander 
Assistant General Counsels 
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Natural Resources Department 
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Attorneys for New Mexico Oil Conservation 
Division 

/s/ Adam G. Rankin 
            Adam G. Rankin 
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API Well Name Well Number Type Status Unit Letter Section Township Range Last Production Spud Date First Inj Current Operator
30-025-05902 E M E SWD #005 Salt Water Disposal Active M 5 20S 37E 24-Jan 9/18/1952 11/23/1952 [19174] RICE OPERATING COMPANY
30-025-12800 E M E SWD #020 Salt Water Disposal Active H 20 20S 37E 24-Jan 6/16/1959 7/20/1959 [19174] RICE OPERATING COMPANY
30-025-12801 E M E SWD #009 Salt Water Disposal Active M 9 20S 37E 24-Jan 10/4/1959 11/9/1959 [19174] RICE OPERATING COMPANY
30-025-12802 RICE SWD F #029 Salt Water Disposal Active F 29 18S 38E 18-Dec 2/19/1960 3/10/1960 [373626] Permian Water Solutions, LLC
30-025-12786 E M E SWD #033M Salt Water Disposal Active M 33 20S 37E 24-Jan 4/20/1960 4/14/1960 [19174] RICE OPERATING COMPANY
30-025-04150 E M E SWD #001 Salt Water Disposal Active I 1 20S 36E 24-Jan 5/22/1949 8/2/1960 [19174] RICE OPERATING COMPANY
30-025-21496 E M E SWD #033 Salt Water Disposal Active K 33 19S 37E 24-Jan 11/22/1960 12/19/1960 [19174] RICE OPERATING COMPANY
30-005-10111 MARY ANN CANNON #007 Salt Water Disposal Active O 27 10S 25E 22-Apr 2/14/1964 4/6/1964 [372279] LLJ VENTURES, LLC DBA MARKER OIL & GAS
30-025-21852 E M E SWD #021 Salt Water Disposal Active L 21 21S 36E 24-Jan 9/6/1966 9/22/1966 [19174] RICE OPERATING COMPANY
30-025-22583 EUNICE PLANT 161 #001 Salt Water Disposal Active H 3 22S 37E 24-Jan 7/19/1968 8/5/1968 [24650] TARGA MIDSTREAM SERVICES LLC
30-025-01337 CORBIN ABO SWD #031 Salt Water Disposal Active G 31 17S 33E 20-Apr 12/27/1959 12/10/1968 [330447] Contango Resources, LLC
30-025-20463 STATE A A/C 1 #101 Salt Water Disposal Active M 11 23S 36E 23-Aug 12/10/1968 [329326] FAE II Operating LLC
30-025-07950 HOBBS EAST S A #104 Salt Water Disposal Active F 30 18S 39E 19-Dec 5/7/1953 12/26/1968 [230835] RUTHCO OIL, LLC
30-025-22797 BLINEBRY DRINKARD #035 Salt Water Disposal Plugged, Not Released H 35 22S 37E 11-Nov 11/19/1968 1/14/1969 [19174] RICE OPERATING COMPANY
30-025-22373 E C HILL A #001 Salt Water Disposal Active O 27 23S 37E 23-Dec 7/27/1969 [329326] FAE II Operating LLC
30-025-22471 C E LAMUNYON #001 Salt Water Disposal Active O 22 23S 37E 23-Dec 4/27/1970 [329326] FAE II Operating LLC
30-025-24399 BLINEBRY DRINKARD #002 Salt Water Disposal Active 3 2 22S 37E 24-Jan 4/6/1973 5/1/1974 [19174] RICE OPERATING COMPANY
30-025-07287 KNOWLES SWD #002 Salt Water Disposal Active P 34 16S 38E 23-Aug 6/4/1952 9/16/1975 [331946] Kratos Operating, LLC
30-025-25211 BLINEBRY DRINKARD #022 Salt Water Disposal Active A 22 22S 37E 22-Dec 1/26/1976 3/13/1976 [19174] RICE OPERATING COMPANY
30-025-23096 LEA OR STATE #003 Salt Water Disposal Active P 12 18S 36E 21-Dec 7/2/1976 [24558] WALSH & WATTS INC
30-025-24761 JUSTIS SWD #012 Salt Water Disposal Active B 12 25S 37E 24-Jan 12/27/1976 4/11/1977 [19174] RICE OPERATING COMPANY
30-025-07701 HOBBS SWD #016 Salt Water Disposal Active P 16 19S 38E 23-Dec 12/8/1959 5/6/1977 [331031] SELECT AGUA LIBRE MIDSTREAM, LLC
30-015-21713 KENWOOD FEDERAL #004 Salt Water Disposal Active F 6 18S 31E 23-Jan 12/19/1975 8/24/1977 [22767] EASTLAND OIL CO
30-025-25616 BLINEBRY DRINKARD #018 Salt Water Disposal Active N 18 22S 37E 24-Jan 8/22/1977 1/28/1978 [19174] RICE OPERATING COMPANY
30-025-10143 BRUNSON ARGO #011 Salt Water Disposal Active A 9 22S 37E 23-Dec 2/2/1946 9/20/1979 [21355] SOUTHWEST ROYALTIES INC
30-025-23786 STATE AB SWD #001 Salt Water Disposal Active 3 3 19S 37E 23-Jan 5/25/1971 7/30/1980 [331374] Pilot Water Solutions SWD LLC
30-025-06017 E M E SWD #008 Salt Water Disposal Active G 8 20S 37E 24-Jan 12/19/1981 3/12/1982 [19174] RICE OPERATING COMPANY
30-025-01195 MAUD SAUNDERS #004 Salt Water Disposal Active L 34 14S 33E 24-Jan 5/20/1958 11/21/1984 [24650] TARGA MIDSTREAM SERVICES LLC
30-015-25271 ARTESIA SWD #001 Salt Water Disposal Active O 7 18S 28E 24-Jan 6/7/1985 8/13/1985 [36785] DCP OPERATING COMPANY, LP
30-025-27682 LEA #002 Salt Water Disposal Active A 17 23S 37E 23-Dec 10/24/1985 [331031] SELECT AGUA LIBRE MIDSTREAM, LLC
30-025-24344 SFPRR #015 Salt Water Disposal Active B 34 09S 37E 20-Jun 12/6/1985 [371484] ROVER OPERATING, LLC
30-025-29675 BRIDGES STATE #511 Salt Water Disposal Expired Temporary Abandonment O 23 17S 34E 1/1800 7/24/1986 8/26/1986 [298299] CROSS TIMBERS ENERGY, LLC
30-025-04484 EUNICE MONUMENT SOUTH UNIT #001 Salt Water Disposal Active O 4 21S 36E 23-Dec 10/17/1962 3/2/1987 [330679] Empire New Mexico LLC
30-025-12144 A H BLINEBRY FEDERAL NCT-1 #011 Salt Water Disposal Active L 28 22S 38E 23-Dec 11/15/1969 5/21/1987 [21355] SOUTHWEST ROYALTIES INC
30-025-27950 VULTURE VP STATE SWD #001 Salt Water Disposal Active D 14 15S 33E 23-Dec 9/11/1987 [210091] DKD,LLC
30-025-11787 JUSTIS SWD #026 Salt Water Disposal Active N 26 25S 37E 24-Jan 12/3/1938 9/23/1988 [19174] RICE OPERATING COMPANY
30-025-27789 AETNA EAVES #002 Salt Water Disposal Active A 26 16S 38E 23-Dec 4/17/1982 2/14/1989 [331911] COFER & CO LLC
30-025-23247 PEARL MARR #001 Salt Water Disposal Active P 33 09S 37E 23-Jan 8/17/1969 9/10/1989 [371484] ROVER OPERATING, LLC
30-025-24918 SEMU SKAGGS B #095 Salt Water Disposal Active J 23 20S 37E 23-Aug 11/26/1974 7/16/1991 [331199] Maverick Permian LLC
30-025-09954 NEW MEXICO S STATE #104 Salt Water Disposal Active O 2 22S 37E 23-Dec 2/24/1956 6/10/1992 [330679] Empire New Mexico LLC
30-025-32443 B F HARRISON B #016 Salt Water Disposal Active D 9 23S 37E 23-Dec 5/12/1994 7/1/1994 [21355] SOUTHWEST ROYALTIES INC
30-025-11074 FOWLER SWD SYSTEM #001 Salt Water Disposal Active I 9 24S 37E 23-Dec 7/1/1994 [256073] J R OIL, LTD. CO.
30-025-12482 GRAHAM STATE NCT-F #007 Salt Water Disposal Active O 36 19S 36E 24-Jan 11/27/1978 3/14/1995 [24650] TARGA MIDSTREAM SERVICES LLC
30-025-10500 CHRISTMAS #003 Salt Water Disposal Active B 28 22S 37E 23-Jul 5/12/1957 12/20/1995 [331233] Water Energy Services, LLC
30-025-24358 U S M #002 Salt Water Disposal Active H 27 09S 37E 23-Sep 3/1/1996 [371484] ROVER OPERATING, LLC
30-025-25241 SANTA FE #002 Salt Water Disposal Active D 35 10S 36E 22-Sep 3/26/1976 4/1/1996 [331180] Big Star Investments, LLC
30-025-25344 SFPRR #021 Salt Water Disposal Active O 27 09S 37E 23-Nov 11/16/1976 7/16/1997 [371484] ROVER OPERATING, LLC
30-025-31173 CBM #001 Salt Water Disposal Active P 24 19S 37E 23-Jul 2/26/1991 6/1/1999 [222759] BUCKEYE DISPOSAL, L.L.C.
30-025-22609 C E LAMUNYON #041 Salt Water Disposal Active M 21 23S 37E 23-Dec 6/12/1968 12/1/1999 [329326] FAE II Operating LLC
30-025-06558 LOCKHART B-13 A #004 Salt Water Disposal Active K 13 21S 37E 23-Dec 3/5/1955 9/1/2000 [873] APACHE CORPORATION

EXHIBIT C

Yellow Highlighting=SWDs within or immediately adjacent to the EMSU
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22S 37E

Eunice Monument South
Unit - Empire - 2300
GRAYBURG-SAN ANDRES

Eunice Monument South
(Expansion B) Unit
-Empire - 2300
GRAYBURG-SAN ANDRES

Arrowhead-Grayburg
Unit - Empire -
3040 GRAYBURG

BLINEBRY DRINKARD SWD 020
70,615,970 bbls

10/2005

RYNO SWD 001
12,067,410 bbls
10/2021

N 7 001
4,680 bbls
11/2020

EUNICE MONUMENT SOUTH UNIT 001
6,668,001 bbls
3/1987

ERNIE BANKS SWD 001
3,426,046 bbls

5/2023

TED 28 SWD 001
14,743,321 bbls

3/2019

PARKER ENERGY SWD 005
7,898,068 bbls
3/2015

NOLAN RYAN SWD 001
14,652,302 bbls

11/2019

PEDRO SWD 001
13,693,451 bbls
7/2022

E M E SWD 021
40,617,716 bbls
9/1966

BLINEBRY DRINKARD 018
109,160,040 bbls

1/1978

E M E SWD 033M
59,603,850 bbls
4/1960

P 15 001
2,040 bbls
11/2020

V M HENDERSON 015
4,398,130 bbls

2/2006

N 11 001
3,650,805 bbls
11/2020

SOSA SA 17 SWD 002
15,687,023 bbls

2/2021
ANDRE DAWSON SWD 001
5,680,891 bbls
1/2023

ELLIOTT B 009
37,300,512 bbls

6/2005

YAZ 28 SWD 001
16,379,782 bbls
11/2019

Empire Units Area SWDs
EMSU and AGU Area SWDs
Operator
#0 APACHE
#0 EMPIRE PETROLEUM CORP
#0 GOODNIGHT MIDSTREAM
#0 OWL SWD OPERATING
#0 PARKER ENERGY SUPPORT
#0 RICE OPERATING COMPANY
#0 SOUTHWEST ROYALTIES

Printed Date: January  12, 2024
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API Well Name Well Number Type Status Unit Letter Section Township Range Last Production Spud Date Current Operator
30-025-06741 ARGO A #009 Water Active D 22 21S 37E Sep-10 9/9/1951 [873] APACHE CORPORATION
30-025-06742 ARGO A #010 Water Active C 22 21S 37E Nov-02 9/29/1951 [873] APACHE CORPORATION
30-025-31505 NORTH MONUMENT G/SA UNIT #018 Water Active B 29 19S 37E Mar-96 6/23/1992 [873] APACHE CORPORATION
30-025-33618 NORTH MONUMENT G/SA UNIT #624 Water Expired Temporary Abandonment H 20 19S 37E 10/24/1996 [873] APACHE CORPORATION
30-025-27566 WARREN UNIT BLINEBRY TUBB WF #091 Water Active F 33 20S 38E Apr-93 1/12/1982 [873] APACHE CORPORATION
30-025-31234 ARROWHEAD GRAYBURG UNIT #600 Water Active P 35 21S 36E Nov-05 [330679] Empire New Mexico LLC
30-025-26090 GLEN RYAN WSW #001 Miscellaneous Active J 14 26S 37E 6/7/1993 [26316] PERMOK OIL INC
30-025-06846 EUNICE KING #010 Water Active B 28 21S 37E Jan-24 3/31/1948 [21355] SOUTHWEST ROYALTIES INC
30-025-11753 SOUTH JUSTIS UNIT WSW #001 Water Active D 24 25S 37E Apr-90 12/2/1958 [332148] TEAM OPERATING, L.L.C.
30-025-32020 SOUTH JUSTIS UNIT WSW #002 Water Active C 23 25S 37E Jun-94 9/23/1993 [332148] TEAM OPERATING, L.L.C.
30-025-32264 SOUTH JUSTIS UNIT WSW #003 Water Expired Temporary Abandonment F 23 25S 37E Nov-94 [332148] TEAM OPERATING, L.L.C.

EXHIBIT E
WSWs Assigned to SWD; San Andres Pool Code 96221
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Unit

North Monument
Grayburg/San
Andres Unit

South Hobbs
(GSA) Unit

North Hobbs
(GSA) Unit
(Stat. Unit) East Hobbs San

Andres Unit

San Andres Water Supply Wells
Operator (Reported)
!( APA CORP
!( CHEVRON
!( EMPIRE PETROLEUM CORP
!( HUMBLE OIL & REFINING
!( OCCIDENTAL PETROLEUM
!( SOUTHWEST ROYALTIES

Grayburg/San Andres Units
Operator

Apache
Burgundy Oil & Gas
Empire
Kratos Operating
Oxy Date: 4/4/2024
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0 4 8 12 162
Miles Source: OCD and OSE files
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from the unitized land. Any such oil not so removed shall be sold 
by unit Operator for the account of such Working Interest Owners, 
subject to the payment of all Royalty to Royalty Owners under the 
terms hereof. The oil that is in excess of the prior allowable 
of the wells from which it was produced shall be regarded as Unit­
ized Substances produced after Effective Date hereof. 

If, as of the Effective Date hereof, any Tract is over­
produced with respect to the allowable of the wells on that Tract 
and the amount of over-production has been sold or otherwise dis­
posed of, such over-production shall be regarded as a part of the 
Unitized Substances produced after the Effective Date hereof and 
shall be charged to such Tract as having been delivered to the 
parties entitled to Unitized Substances allocated to such Tract. 

SECTION 38. NO SHARING OF MARKET. This Agreement is not 
intended to provide and shall not be construed to provide, di­
rectly or indirectly, for any cooperative refining, joint sale 
or marketing of Unitized Substances. 

SECTION 39. STATUTORY UNITIZATION. If and when Working In­
terest Owners owning at least seventy-five percent (75%) Unit Par­
ticipation and Royalty Owners owning at least-seventy-five percent 
(75%) Royalty Interest have become parties to this Agreement or 
have approved this Agreement in writing and such Working Interest 
Owners have also become parties to the Unit Operating Agreement, 
Unit Operator may make application to the Division for statutory 
unitization of the uncommitted interests pursuant to the Statutory 
Unitization Act (Chapter 65, Article 14, N.M.S. 1953 Annotated). 
If such application is made and statutory unitization is approved 
by the Division, then effective as of the date of the Division's 
order approving statutory unitization, this Agreement and/or the 
Unit Operating Agreement shall automatically be revised and/or 
amended in accordance with the following: 

(1) Section 14 of this Agreement shall be revised by sub­
stituting for the entire said section the following: 

"SECTION 14. TRACTS QUALIFIED FOR PARTICIPATION. On 
and after the Effective Date hereof, all Tracts within the Unit 
Area shall be entitled to participation in the production of Unit­
ized Substances." 

(2) Section 24 of this Agreement shall be revised by sub­
stituting for the first three paragraphs of said section the fol­
lowing: 

"SECTION 24. EFFECTIVE DATE AND TERM. This Agreement 
shall become effective on the first day of the calendar month next 
following the effective date of the Division's order approving 
statutory unitization upon the terms and conditions of this Agree­
ment, as amended (if any amendment is necessary) to conform to the 
Division's order; approval of this Agreement, as so amended, by 
the Land Commissioner; and the A.O. and the filing by Unit Opera­
tor of this Agreement or notice thereof for record in the office 
of the County Clerk of Lea County, New Mexico. Unit Operator 
shall not file this Agreement or notice thereof for record, and 
hence this Agreement shall not become effective, unless within 
ninety (90) days after the date all other prerequisites for ef­
fectiveness of this Agreement have been satisfied, such filing is 
approved by Working Interest Owners owning a combined Unit Par­
ticipation of at least sixty-five percent (65%) as to all Tracts 
within the Unit Area. 

"Unit Operator shall, within thirty (30) days after the 
Effective Date of this Agreement, file for record in the office 
of the County Clerk of Lea County, New Mexico, a certificate to 
the effect that this Agreement has ,become effective in accordance 
with its terms, therein identifying .the Division's order approving 
statutory unitization and stating the Effective Date." 

EXHIBIT G
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(3) This Agreement and/or the ��J:. Operating Agreement shall
be amended in any and all respects necessary to conform to the 
Division's order approving statutory unitization. 

Any and all amendments of this Agreement and/or the Unit Op­
erating Agreement that are necessary to conform said agreements to 
the Division's order approving statutory unitization shall be deemed 
to be hereby approved in writing by the parties hereto without any 
necessity for further approval by said parties, except as follows: 

(a} If any amendment of this Agreement has the effect 
of reducing any Royalty Owner's participation in the production of 
Unitized Substances, such Royalty Owner shall not be deemed to have 
hereby approved the amended agreement without the necessity of fur­
ther approval in writing by said Royalty Owner; and 

(b) If any amendment of this Agreement and/or the Unit
Operating Agreement has the effect of reducing any Working Inter­
est Owner's participation in the production of Unitized Substances 
or increasing such Working Interest Owner's share of Unit Expense, 
such Working Interest Owner shall not be deemed to have hereby ap­
proved the amended agreements without the necessity of further ap­
proval in writing by said Working Interest Owner. 

Executed as of the day and year first above written. 

THE STATE OF TEXAS § 

COUNTY OF MIDLAND § 

GULF OIL CORPORATION tfis 

---.-:;.,�� ____ _,;; 
By c_;;;,�, � .Q< � &A _,,,; 

Attorney-in-Fact 

Date of Execution: 

June 22, 1984 

The foregoing instrument was acknowledged before me this 
22nd day of June , 19 �, by r, 8 'T'11rner 

Attornev-in-Fact , for/of Gulf Oil Corporatior,
--------,------------' a Pennsylvania 
corporation, on behalf of said corporation. 

My C:omrnission Expires: 

-20-
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and continue to operate a well or wells lo­

cated thereon may do so by paying Unit Opera­

tor, for the credit of the joint account, the 

net salvage valuej as determined by the Work­

ing Interest Owners, of the equipment in and 

on the well, except casing and other equipment 

originally contributed at no cost, and by 

agreeing to properly plug the well at such 

time as it is abandoned. 

20.1.3 Salvaging Wells. Unit Operator 

shall salvage as much of the casing and equip­

ment in or on wells not taken over by Working 

Interest Owners of separate Tracts as can eco­

nomically and reasonably be salvaged, and shall 

cause the wells to be plugged and abandoned in 

compliance with applicable laws and regulations. 

20.1.4 Cost of Abandonment. The cost of 

abandonment of Unit Operations shall be Unit 

Expense. 

20.1.5 Distribution of Assets. Working 

Interest Owners shall share in the distribu­

tion of Unit Equiprne�t, or the proceeds thereof, 

in proportion to their Unit Participations. 

ARTICLE 21 

LAWS, REGULATIONS AND CERTIFICATE OF COMPLIANCE 

21.1 Laws and Regulations. This Agreement and opera­

tions hereunder are subject to all valid laws and valid rules, 

regulations and orders of all regulatory bodies having jurisdic­

tion and to all other applicable federal, state, and local laws, 

ordinances, rules, regulations and orders; and any provision of 

this Agreement found to be contrary to or inconsistent with any 

such law, ordinance, rule, regulation or order shall be deemed 

modified accordingly. 

21.2 Certificate of Compliance. In the performance of 

work under this Agreement, the parties agree to comply and Unit

Operator shall require each independent contractor to comply with

the provisions of Exhibit "F". 

-25-
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500 FOURTH STREET NW - SUITE 105, ALBUQUERQUE, NM 87102
PAUL BACA PROFESSIONAL COURT REPORTERS

Page 1

  STATE OF NEW MEXICO

 ENERGY, MINERALS, AND NATURAL RESOURCES DEPARTMENT

 OIL CONSERVATION DIVISION

IN THE MATTER OF THE HEARING CALLED
BY THE OIL CONSERVATION DIVISION FOR
THE PURPOSE OF CONSIDERING:

APPLICATION OF GOODNIGHT MIDSTREAM PERMIAN, LLC
FOR APPROVAL OF SALT WATER DISPOSAL WELL
LEA COUNTY, NEW MEXICO

 Case No. 22626

 REPORTER'S TRANSCRIPT OF VIRTUAL PROCEEDINGS
  EXAMINER HEARING

 June 16, 2022
 SANTA FE, NEW MEXICO

  This matter came on for virtual hearing before
the New Mexico Oil Conservation Division, HEARING
OFFICER WILLIAM BRANCARD and TECHNICAL HEARING
OFFICER DYLAN ROSE-COSS on Thursday, June 16, 2022,
through the Webex Platform.

Reported by:  PAUL BACA COURT REPORTERS
 500 4th Street, NW, Suite 105
 Albuquerque, New Mexico  87102
505-843-9241
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1 San Andres within the vertical limits of the

2 unitized area, was simply because it was going to be

3 the water source.  And I think that an order that

4 locks out and prevents any other operator from using

5 an area that's purely been confirmed to be an

6 aquifer is an error and not justified or supported

7 by the statute or any other authority.

8           And so, you know, I have concerns about

9 the way this order was written, number one, but

10 nevertheless, I think the proper way to interpret it

11 is to read the definition and the finding of

12 Paragraph 10 of the unitized formation as properly

13 limiting the unitized formation to the Grayburg or

14 Penrose where oil is present.  The rest was included

15 simply for purposes of oil -- of water production

16 and not for any other reason, which is not a proper

17 basis for it to be unitized under the Division's and

18 Commission's own authority.

19           So that's why I believe Paragraph 10 is

20 important because it does limit the unitized

21 formation to only the portion that has been

22 confirmed and has presented to the Division as

23 having oil.

24           HEARING OFFICER BRANCARD:  Well, if you're

25 concerned that the order is overbroad or improper as
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1 you put it, why not file an application to amend the

2 order?

3           MR. RANKIN:  Well, Mr. Examiner, I guess

4 if that's where the Division is heading, if that's

5 where we need to go with this, we'll certainly do

6 that.  I don't believe it's necessary because I

7 believe that it can be addressed on the merits at a

8 hearing in light of the express language of the

9 order itself, which limits the unitized formation

10 only to that oil bearing zone.

11           HEARING OFFICER BRANCARD:  The order

12 establishes a unit.  It establishes what the

13 horizontal limits of the unit is and then it

14 names -- this a statutory unit.  We're not talking

15 about property rights.  It's a statutory unit, it

16 names an operator of that unit.  And that operator,

17 once upon a time Gulf, seems today to be Empire,

18 operates that entire unit.

19           I'm not sure how we work our way around

20 that other than as appears what has happened in the

21 past, that the applications as your client has made

22 have been made in the past and either with the

23 consent of or lack of a (audio cut out) of (audio

24 cut out) unit operator.

25           THE COURT REPORTER:  Mr. Hearing Officer,
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1 you're breaking up.

2           MR. RANKIN:  Mr. Brancard, you need to

3 (audio cut out) for me, anyway.

4           HEARING OFFICER BRANCARD:  (Audio cut out)

5 one fashion or another.  I mean the statutory unit

6 means something.  Sorry.  I'm not seeing you very

7 well either, Mr. Rankin, but it could be my voice.

8           The statutory unit must mean something, we

9 have to figure that out.  I mean, I hate all of us

10 being trapped by old documents and old orders, but

11 it's there.

12           So that's my concern that we have a unit,

13 we have a unit operator.  But, you know, limits to

14 what that unit.  Whether that was done improperly

15 or, you know, should really be, you know, and it

16 seems like if they needed the water from that -- if

17 that's the only reason the San Andres is there to

18 get the water out of it, well, I think that purpose

19 is over, right, because now they just use the water

20 from the operations for reinjection.  So you might

21 have a good argument for limiting the scope of that

22 unit.

23           All right.  It's very difficult as I try

24 to push Mr. Padilla to come up with a motion to

25 dismiss that works because the reality is that the
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1 believe there's oil recoverable in that zone but if

2 that's not the case, I mean, yeah, I want

3 demonstration in the records, their own, that they

4 don't have any evidence of oil being present, that's

5 all.

6           MR. ROSE-COSS:  So if they came forward

7 hypothetically and said there is oil and we're

8 planning to move in there next week, Goodnight

9 Midstream would rescind its application?

10           MR. RANKIN:  Depending on that strength of

11 that evidence, I mean, we may not have any choice,

12 but I would like to see it.  In other words, you

13 know, our request isn't one I would think that

14 Empire should be resisting, if it exists.

15           MR. ROSE-COSS:  I understand, yeah.  And,

16 Mr. Padilla, is any of this easing the concerns of

17 Empire?  Does any of this sound less onerous or in

18 his clarification or does it still sound overly

19 broad and egregious?

20           MR. PADILLA:  Still overly broad because,

21 good God, you know, you have to go into everybody's

22 computer, any memorandum that they did.  That's why

23 I'm making this statement, that you almost have

24 to -- they're asking for the entire hard drive

25 portion of -- for the unit.  I mean, I guess if we
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1 limit this to simply a very simple thing that says

2 hydrocarbons do not exist, or in the San Andres

3 formation maybe none, but it begs the question that

4 with technological advancement like horizontal

5 drilling that even in the San Andres horizontal

6 drilling has occurred that would produce oil.  We

7 don't know that.

8           And they're simply making the assumption

9 coming out of the stranger to title or anything,

10 note no ownership interest in the unit and certainly

11 not in the oil and gas lease committed to the unit

12 that would -- I mean, just because you simply say

13 it's all water, it's an aquifer, therefore there's

14 no oil, therefore we can dump water in there without

15 a property interest and you go back to the pour

16 space issue.  And it can avoid, I think that the

17 best thing to say is the issue that Mr. Gets brought

18 up is that if you're going to say that that's simply

19 an aquifer that is useless, therefore you have to go

20 back and amend the unitized vertical of the unit.

21           MR. ROSE-COSS:  I guess my understanding

22 of what's being asked for, then, is that any

23 additional potential information and I like the

24 caveat you had of something that could be found on

25 the OCD records and I imagine most of it can be that
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1 I'm just sort of thinking out loud to myself, which

2 can be dangerous.  But, you know, I wonder if it

3 might be helpful to the Division for us to, if

4 there's -- you know, I'm not -- I may follow-up on

5 this actually with Mr. Padilla, and Mr. Examiner,

6 but I'm wondering if it may be helpful to have a

7 short briefing to address the unitization issue or

8 if the Division would prefer just to decide that on

9 its own.  The only concern is that, you know, some

10 of the questions that are going to be considered by

11 the Division haven't been briefed or addressed.  And

12 I'm wondering if it might be helpful for the parties

13 to provide guidance on some of those issues?

14           HEARING OFFICER BRANCARD:  Well, I don't

15 want you to be the only one thinking on your own

16 here, I do it all day long.  As I said, I think the

17 key with the motion to dismiss issue is whether the

18 mere fact of a statutory unit that includes this

19 interval and that creates a unit with an operator

20 negates the possibility of any injection into that

21 interval absent some sort of waiver or agreement.

22 That's the way I see the motion to dismiss.  Okay?

23           So a threshold legal issue, don't need

24 factual findings to come to that conclusion one way

25 or the other.  If we deny the motion to dismiss,
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STATE OF NEW MEXICO 

ENERGY, MINERALS AND NATURAL RESOURCES DEPARTMENT 

OIL CONSERVATION COMMISSION 

APPLICATION OF GOODNIGHT MIDSTREAM 

PERMIAN, LLC FOR APPROVAL OF A SALT 

WATER DISPOSAL WELL IN LEA COUNTY, 

NEW MEXICO 

CASE No. 20556, Order No. R-20863 

CASE No. 20557 Order No. R-20864 

CASE No. 20558 Order No. R-20865 

WITHDRAWAL OF REQUEST FOR DE NOVO HEARING 

The New Mexico State Land Office ("NMSLO") by and through its undersigned attorney, 

withdraws its previous request for a de novo hearing in the above cases, 20556, 20557, and 20558. 

After further review, the NMSLO has determined that it does not have concerns about 

encroachment from these particular wells in the affected formations. Therefore, the NMSLO 

requests that the OCC dismiss the above cases. 

Respectfully submitted, 

csi:v/lv,,,------
Andrea Antillon 
Associate General Counsel 
New Mexico State Land Office 
P.O. Box 1148 
Santa Fe, NM 87 504-1148 
aantillon@slot.state.nm.us 
(505) 827-5752
Attomry for the New Mexico State Land Office
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CERTIFICATE OF SERVICE 

I hereby certify that on this 6th day of January, 2020, a copy of the foregoing Request to 
Dismiss De Novo Hearing was served via email upon the following: 

HOLLAND & HART LLP 
Michael Feldewert 
mfeldewert@hollandhart.com 
Adam Rankin 
arankin@hollandhart.com 
Julia Broggi 
jbroggi@hollandhart.com 
Kaitlyn A. Luck 
kaluck@hollandhart.com 
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Andrea Antillon 


