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PROCEEDI NGS

THE COWM SSI ONER:  Good nor ni ng,
everyone. Apologies for the late start, but it's the
June 20, 2024, neeting of the G| Conservation
Conmi ssion. We're going to go ahead and get started.
|'"'mgoing to do a roll call.

Dr. Anponmah.

DR. AMPOVAH: Present.

THE COWM SSI ONER:  Conmi ssi oner Bl oom

MR. BLOOM  Present.

THE COWM SSI ONER:  Let the record
reflect that a roll call -- that a quorumof the Ol
Conservation Comm ssion is present with all
conm ssioners present. A quick note about ny
avai lability today. | had a nmedical dental issue cone
up so | have a hard stop today at one, but if things
are proceeding, there will still be a quorum of The
Comm ssi on as necessary. | just wanted to flag ny
avai lability. The agenda for today's neeting was
di stributed in advance.

Looking at ny fell ow comm ssioners, do
you have any edits or additions to that agenda?

MR. BLOOM No, M. Chair.

THE COWM SSIONER:  Can | get a notion

to approve?
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MR. BLOOM Aye. So noved.

DR. AMPOVAH. | second.

THE COW SSI ONER: Let the record
refl ect the agenda for the June 20, 2024, neeting was
unani nously approved. The OCC clerk also distributed
a copy of the neeting mnutes fromthe May 9, 2024,
nmeet i ng.

Have ny fell ow conm ssioners had a
chance to review and do they have any edits?

MR. BLOOM Yes. | was able to review
and no edits.

THE COMM SSIONER:  Can | get a notion?

MR. BLOOM Aye. So noved.

DR. AMPOMAH:  Second.

THE COW SSI ONER: Let the record
reflect that the mnutes fromthe May 9, 2024, neeting
wer e unani nously approved. And now we nove on to our
consol i dated cases which have been on the docket for a
bit. And | amgoing to turn it over to Conm ssion
counsel for a nonent to use sone observations and
maybe we'll have a little discussion about how to wal k
t hrough the various notions | think as M. Rubin wll
explain there are sone overl appi ng i ssues and we want
to do it in an efficient and orderly nmanner as we work

t hrough the notions. But with that, "Il turn it over
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to Comm ssion Counsel Rubin.

MR. RUBIN. Thank you, M. Chairnan,
menbers of the Conm ssion.

Havi ng read the notions to -- regarding
the scope as well as the notions to dismss, ny
recomendation in doing this in an orderly and
efficient manner it is apparent to ne that the
substantive issues | think are the nmotion to dism ss,
If we could resolve those today, those are certainly
fully briefed.

| have a few observations about that
that | think would probably allow counsel to be nore
focused in their comments rather than sinply going
t hrough their whole presentation and about the -- you
know, going through the whole history of the case.
We've read that. So ny suggestion is that we deal
with the nmotions to dism ss. The notions regarding
scope are a little nore conplicated, but | believe
they may shake out after the notion to dismss is
decided. And then we have, as a third matter, the
notion to reconsider the discovery order, which again,
di scovery cones | ast after the substance, but | have
separate comments on that to advise The Conm ssi on.

And as al ways, we do have the option of

going to a closed session to deliberate anything at
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any tinme on these pending adjudicatory matters. |
know that it's not The Conmmi ssion's practice to do so,
but just as a reninder, doesn't need to be on the
agenda for us to do that if you feel Iike you wanted
to talk to me or ask ne advice in confidence, in a
privileged manner.

So with that, M. Chair, if | my just
dive into what |'ve observed are the issues as | see
it on the notions to di sm ss.

MR. BLOOM M. Rubin, I'msorry. \What
were the three itens you nentioned today? Looking at
notions to dismss, discovery order and --

MR. RUBIN:. And there are separate
notions as to the scope of the hearing that was
consol idated. There are other -- there are a | ot of
at least nomnally noving parts with other
applications that are either before the director still
or otherw se not in this agenda. And those, | think
they all fundanentally relate to the issue in the
notion to dism ss which is what to do about the San
Andres unit under the Unitization Act. So those are
the three, notion to dismss, notion for scope, and
t he di scovery order.

So if I my, and this is directed of

course to counsel as well, M. Rankin and
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Ms. Hard [ph]. [|'msorry.

It's ny observation that the
Unitization Act certainly does not preclude The
Commi ssion fromanending its prior order defining EMSU
I f there was proper good cause to do so. And
certainly, the relief being suggested by Goodni ght, if
not part of a request to amend, to change the scope of
the unit, specifically with respect to the San Andres,
It wouldn't have been proper. But they have couched
it properly as whether or not the San Andres, which as
far as we know i s where produced water is being
I njected, We do not -- this fact seemto reflect that
It has long been used as a produced water disposal
uni t, disposal zone.

No hydrocarbons ebb and flow fromit to
date. | don't believe that's in any dispute. There
m ght be sone issues whether sone could be. But |
think as a matter of standing, that was one issue
raised in the pleadings. And as a matter of whether
or not Goodni ght has a property interest, the right to
I nject produce water certainly does not require a
state engi neer |icense.

And that does not appear to be the

proper inquiry though as an aside to state. It's a --
a water right is not a property interest anyway. |It's
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a use of -- right, but regardless, the property right
that is being asserted here is the right to inject
produced water which is a valuable right, a valuable
privilege or a contract right. That is there is
evi dence before The Conm ssion that there seemto be a
di spute, that they have contracts in place that would
allow the injection of produced water into the San
Andres if it was not part of this -- if -- it was
ot herw se all owed by either those -- nenbers of the
unit who would not dispute it or if it was not part of
the unit.

And it certainly is a financially
val uabl e i ssue, otherwi se we would not be here today.
So | do believe that there is standi ng asserted based
on the undi sputed facts before The Comm ssi on and t hat
Goodni ght has a dog in this fight. So this cones down
to whether -- now the procedural posture again and
this is inportant to keep in mnd, this is a notion to
dismss. And in a notion to dismss, we would |look to
the Rules of Civil Procedure to guide us. |It's
whet her there are any issues of fact that would
precl ude a deci sion based upon what has been asserted
just by the | awyers.

And it does appear to ne today that

there is a concern. There is perhaps a fact issue

Page 12

Veritext Lega Solutions

Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com




© 00 N oo o b~ wWw N

O T N R R N T
o A~ W N P O © 00 N O 0o M W N +—, O

that the San Andres should not have been or was
erroneously included in the original definition of the
EMSU. And it is ny advice to Conmmi ssion that if that
deci sion was either made in error or for whatever
reason new i nformati on has cone to |ight that would

I ndi cate that The Conm ssion needs to revisit that
position, it certainly should do so.

The notion that you cannot correct
prior m stakes as a governnmental entity, there's no
support in the law for that. You just have to have
the right parties there. And |I'm saying this because
|'d like to hear from counsel, particularly from
Enpire as to whether or if the -- what the issue is
with -- if there is produced -- well, it's rather this
-- if the San Andres neets the definition of a pool
and so far as it has sonme accunul ati on of crude
petroleumoil or natural gas or both.

And if we could go back in tinme to when
this matter was first heard and when the San Andres
was i ncluded, should it have been included. That's, |
t hi nk, the nost focused point today. And I think the
noti ons of scope |I'm hoping that, again, these may
shake out if pending resolution of that fact issue,
but again, all we have today is the notion to dismss

wth us.
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So that's, as | see it, Conmm ssioners,
the crux of the notion today. So before we hear oral
argument fromthe counsel, | certainly would stand for
any initial questions.

MR. BLOOM No questions here.

THE COM SSIONER: So | think as we
turn things over, obviously you've got vol um nous
pl eadi ngs here. | don't think we need counsel to --
The Comm ssion needs counsel to walk through all of
the details. You know, | recognize we have two
notions to dismss different parts of the cases, we
have notions about the scope of the hearing which
present overl apping argunents and issues related to it
but | think consistent with Counsel Rubin's
suggesti ons.

It would be hel pful for The Comm ssion
to hear fromthe parties on the core issues of the
case, you know, which at the end of the day are there
recoverabl e reserves in the San Andres. Clearly one's
in dispute. |s Goodnight's injection into that
formation inpairing those correlative rights if they
occur and, you know, those correlative rights would
attach to the party with a legal interest in the
extraction of those rights and then how do we narrow

this case to a manageabl e set of parties and matters
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for resolution at the currently schedul ed hearing in
Sept enber ?

And so with that, | do want to go down
to counsel table. |'mobviously famliar with the
vari ous parties here, but we do have at | east one new
attorney present. So would just like parties to just
-- | know everyone's entered an appearance but just
flag who they're here representing so that we can know
as we nove it forward. And we'll start with
M. Ranki n.

MR. RANKIN. Good norning, Chair Fuge.
Comi ssi oners. If it'll please The Conm ssion, Adam
Rankin with the Santa Fe office of Holland & Hart,

appearing on behalf of Goodnight M dstream Perm an LLC

in these cases. Wth ne today will be also entering a
formal appearance and will henceforth be engaged with
us as well in these cases, especially during ny

absence for the next few weeks, is ny coll eague Nathan
Jurgensen who's over here to ny right. He'll be
actively participating in ny absence over the next
t hree weeks.
THE COWMM SSI ONER: Ckay. M. Trenaine.
MR. TREMAI NE: M. Chair,
Comm ssi oners, thank you. Jesse Tremaine for the Ol

Conservation Division. |'mstanding in today for
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M . Mander [ph] who | expect to return to this case
at the next neeting.

THE COWMM SSI ONER: M. Suazo.

MR. SUAZO Good norni ng, Conmm ssioners
and M. Chair, Mguel Suazo with the Santa Fe Office
of Beatty & Wozni ak appearing today on behalf of Pil ot
Wat er .

MR. PADI LLA: |"mErnest L. Padill a,
appearing for Enmpire of New Mexi co.

MS. HARDY: Good nmorning, M. Chair,
Comm ssi oners, Dana Hardy with the Santa Fe office of
H nkl e Shanor on behalf of Enpire.

THE COW SSI ONER:  Ms. Shaheen.

MS. SHAHEEN: Sharon Shaheen wi th
Mont gonery & Andrews on behal f of Enpire New Mexi co.

THE COW SSI ONER:  |Is there anyone
participating virtually for any of the parties in this
matter? Hearing none, | think we'd like to entertain
I think for kind of expediency as we sort of pack
through it, ten mnutes fromthe parties to kind of
sort of frame the issues we're thinking about today
and sort of the stack of nptions.

There's argunents to say, "Hey, we
could just go through themone at a tine," but they

really do raise overlapping issues so | think it would
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be hel pful to have sonme fram ng remarks from parties
and, you know, 10 or 15 m nutes so that we can begin
unpacking in particular the nmotions to dism ss.

MR. HARWOOD: M. Chairman, Ri p Harwood
here. Can you all hear nme?

THE COW SSI ONER:  Loud and cl ear.

MR. HARWOOD: Okay. Thank you. |
don't nmean to slow anything down, that's for sure.

But I'mnot clear what ny role is here. In
di scussions yesterday with M. Fuge was ny
understanding that | was the hearing officer for this
proceedi ng, but maybe |'m just an observer.

And good norning to everyone, by the
way. | haven't seen you all in a while, but I'll be
the hearing officer for the hearing in Septenber and
" mjust wondering -- this is nmy first OCC neeting so
maybe you could clue ne in a little bit about what |'m
-- I"mtaking good notes, anong other things, but I
need to know what ny role is so that | don't mss it.

THE COWM SSI ONER: So, M. Harwood, |
think as everyone knows fromthe | ast neeting when we
set the scheduling order given the size of the case,
the matters, The Conm ssion also opted to assign a
heari ng exam ner just for adm nistration of the

heari ng, working through procedural matters,
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di scovery, disputes, discussions that may arise as

this case noves forward. | think for today, and I'1]I
| ook to Conm ssion Counselor -- Counsel to see if he
di sagr ees.

M. Harwood, | think it is nostly a

| i steni ng posture as The Conm ssion works through
notions to dism ss and ot her questions as | think that
wll informultimtely as we hand the case over today.
This is your first hearing in the role as hearing
exam ner 'cause we will have the case in a little bit
better shape as we nove it forward in ternms of scope
and content. But also as the hearing exam ner if you
have questions, again, please feel free to raise them
But | think right nowit's The Conm ssion's going to
be asking on the various notions to sort of set the
scope of the hearing that will occur and then
subsequent neetings about discovery and other matters
that would be within the purview of the hearing
exam ner.

MR. RUBIN:. Yes, M. Chair, nenbers of
The Comm ssion, M. Hardwood, it's always a cardi nal
rule that hearing officers only woul d nmake
recommendati ons at nost on dispositive issues, what we
have on a notion to dismss is certainly a dispositive

notion. And as |long as we are guiding, we're going to
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provi de gui dance on the procedural discoveries before
us to nake your job a little easier. W didn't
necessarily have to do those, but we are just because
we had them before us before you were appointed. So
today you're here to take good notes as you say, sir,
listen in and this will hopefully help you as hearing
of ficer at the hearing.

MR. HARWOOD: Okay. Thank you very
much, M. Rubin. |[It's been a long tinme since our
pat hs crossed back | think when |I worked for the

Envi ronment Departnment in the 1990s. But at any rate,

Il will take good notes and | have to say that so far,
if I were in your shoes, | have analyzed, |'ve read
t he pl eadings, |'ve analyzed the standing issue

basically the same way that you have. Wth all of
that said, | will turn off ny mc and canmera and pay
attention. Thank you all.

THE COVWM SSIONER: All right. Wth
that, and | appreciate that we have various notions
initiated by various parties, |'mgoing to go ahead
and have us hear from Enpire counsel first on these
| ssues. Then we'll go to Goodnight, the OCD and
finally Pilot.

M5. HARDY: Thank you, M. Chair. And

you' d like to hear fromus regardi ng sort of the
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format and the | ayout of where we are. Right? That's
the first thing. Ckay.

THE COWM SSI ONER:  Yes.

MS. HARDY: So, you know, in these
cases, we have conpeting applications by Goodni ght and
Enpire. Enpire, of course, operates the Eunice
Monument South Unit and has done so for several years.
The unit was approved in the 1980s. It was approved
by the Division, the State Land O fice and the BLM
So there are of course nunerous parties involved and
who have interest in the unit. It's not just Enpire.

And here, Goodnight's injection, of
course, and it's our position into the wells within
the unit as well as the wells outside of the unit that
are in proximty to it are inpacting the units by
reaching it or increasing pressure or other mechani sns
that are inpairing the production of hydrocarbons
within the unit and will continue to inpair that and
will limt tertiary recovery possibilities, which of
course raises issues for the interest owners as wel
the State of New Mexico because of course there are
substanti al revenues resulting fromthe production of
hydrocarbons within the unit.

So it's an inportant issue for The

Conmi ssion to consider. The pending notions -- the
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conpeting notions to dismss, although they are
different and M. Padilla will address Enpire's notion
to dism ss Goodnight's applications to amend the unit,
t hose notions deal substantively with Goodni ght's
standi ng and | ack of standing because it is not an

I nterest owner in the hydrocarbon unit.

Wth respect to Goodnight's notion to
dismss, that's a different type of notion because
it's really based on pleading. |It's the clains that
Enpire did not plead sufficient standing. 1It's not
that we don't have standing. Those are two separate
I ssues. And so | wll address that notion. And then
with respect to the scope notions which are inpacted
by the rulings on those notions to dismss, in sone
degree Ms. Shaheen wi || address those.

But | will say that | think the crux of
the dispute on the scope is whether wells outside the
unit are included as well as whether other parties are
i ncluded in those cases. So | think those are the

main i ssues. So that's where we are on these things

t oday.

THE COW SSI ONER: M. Padil | a.

MR. PADI LLA: | don't have anything to
add. | don't have anything to add with regard to the
procedural what goes first and what's next. | wll
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address the notion to dism ss whenever it's
appropri at e.

THE COW SSI ONER: M. Ranki n.

MR. RANKI N: Mor ni ng, M. Exam ner. I
think Ms. Hardy has, you know, fairly sumred up the
I ssues and | think that, you know, what The Comm ssion
needs to deal with here today and then going forward
In this case are these conpeting clains and
al | egati ons about whether or not the San Andres is a
econom ¢ hydrocarbon zone nore generally and nore
specifically whether within the EMSU even if -- within
t he EMSU whether it's appropriate to inject produced
wat er for disposal purposes.

The fram ng around these issues | think
is fairly well laid out in the scope notion and in the
notions to dismss, in particular the notions to
dism ss Enpire's applications to revoke injection
outside the EMSU and then in the scope of the hearing
notion that we filed and The Division has fil ed.

| think, you know, w thout getting into
merits, | think there's sone significant questions
M. Rubin has identified with the scope of the
Statutory Unitization Act and | think |I've started to
hint at sonme of those in the applications. Wile |

didn't fight to the records or attach exhibits from
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the unit hearing record back in 1984, it's essentially
a map, atrail mp | laid out in the application if
you go through the hearing exhibits and the
transcripts, | think you'll see that at the tine the
unit was created very clearly, the oil colum is
limted to the G ayburg.

There's an effective seal or barrier
bet ween the Grayburg and San Andres, otherw se the
wat er flood woul dn't work. They woul dn't be able to
take water out of the San Andres immedi ately bel ow and
put it into the Grayburg. And so I think, you know,
there's a ot of facts to wade through there and | egal
I ssues. Also inplicated is whether or not, when
there's been no primary production in the San Andres
within the unit, whether it's been reasonably defined
by producti on.

And because it hasn't been and there's
been no current production within that portion of the
pool, our viewis is that it's not susceptible to
tertiary recovery under the Statutory Unitization Act.
The Unitization Act expressly limts its authority to
devel opnent subsequent to primary production and
there's a reason for it.

And the reason is that the Statutory

Unitization Act authorizes The Comm ssion to force
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interests into the unit who otherwi se aren't willing
to do so and again to force themto pay cost to
production for their share of the cost of operating
the unit where production is otherw se exploratory or
uncertain, the Statutory Unitization Act is not

I ntended to force people to pay for those costs.

And that's why the Unitization Act is
set up the way it is. So all that | think is
I nportant. | want to just raise that with you 'cause
| think down the road it's going to be very inportant
to understand. So other than that, and | got a little
bit off track there, but | think -- you know, | think
it's inportant to understand the scope and for al
t hese reasons around Statutory Unitization Act we
t hi nk that The Comm ssion should focus its interests
and its decision-maki ng on these contested issues
solely wwthin the unit initially.

THE COW SSI ONER: M. Trenai ne?

MR. TREMAINE: M. Chair, | understand
the i mmedi ate question to be about the posture and
procedure of the case and so | don't have any further
coment other than what's been stated about the
procedure. We can provi de our response to various
noti ons at any point The Conm ssion desires.

THE COWM SSI ONER: Suazo.
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MR. SUAZO. Thank you, M. Chair.

Just to clarify, Pilot has entered into
t hese proceedings with regard to the scope natters
t hat are before The Conm ssion. That being said, you
know, Pilot's here a bit reluctantly given the nature
and the extent of the interests in the EMSU. And so
dependi ng on what Conm ssi on decides today with
respect to the notions to dismss, that coul d inpact,
you know, the extent to which Pilot involves itself in
future proceedings.

But our primary position is to address
t he scope given that Pilot has one well within the
EMSU, the P15, it's a marginal injection well but is
neverthel ess inpacted, potentially inpacted, by what
The Comm ssion decides in this proceeding.

THE COW SSI ONER: | suppose maybe to
kick it off with sone questions, again, 'cause they
were conprehensive briefings here and sort of thinking
t hrough the two notions to dism ss that are pending.
One relates to Goodnight's actions to anend orders
R- 7765 and 7767 and the other relates to case nunbers
that I"'mnot going to bore the record with reading,
but all of the Enpire cases to revoke injection
authority for wells outside the EMSU. | don't know

why | was adding an A. EMSU
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A coupl e of questions at the outset
that | had just sort of factually and woul d wel cone
the parties input on it as it relates to the orders
establishing the EMSU and the question |I would wel cone
in sort of the nmotion to dism ss context, | had a
guestion about how critical making that amendnment is.

And if you'll indulge ne in a
hypot hetical, if the hearing shows that there are no
recoverabl e reserves in the San Andres formation,
which is part of the unit, and injection is otherw se
properly authorized, does it matter that it's within a
unitized | evel because if there are no recoverable
reserve, there's no inpairnment of correlative rights?

So does The Conm ssion need to change
those orders to get at that question or if there are
no recoverabl e reserves and there's no inpairnent of
correlative rights and it was properly permtted under
The Division's authority under the Safe Drinking Wter
Act, is it even an issue we need to get into and if
so, why?

And | guess |I'd welconme to hear from
Enpire first since you're noving to dism ss those
cases. And understand you may al so touch on standing
guestions and other -- there are other conponents in

your notion that's sort of pushing it but would
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wel cone your perspective on that sort of factual
hypot heti cal .

MR. PADI LLA: M. Chairnman, nmenbers of
The Conmm ssion, |let nme speak for Enpire here.

I n answering your question about the
San Andres, it's not producing any oil at this tine.
At the time of the hearing in 1984, however, there was
consi der abl e di scussi on about inclusion of the San
Andres formati on because there was a potential for
tertiary recovery. Qur nmain case presently is going
to be that there are residual oil zones in the San
Andres formation and therefore, injection of very
dirty water in that formation is going to destroy
residual oil zones that has still to be devel oped.

So |l don't -- it's not a question right
now whet her or not there has been past production in
the San Andres formation. The potential for
production in the San Andres fromresidual oil zones
Is clear. Residual oil zones are being devel oped
t hroughout the Perm an Basin in a nunber of instances
and our main case is going to focus on residual oil
zones.

To say that The Conmm ssion was w ong or
that it nade a mstake in 1984 is inappropriate. In

1984, Exxon and Mobil went at it in a contested
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proceedi ng and -- prevailed upon the Statutory
Unitization. The Conm ssion of Public Lands and the
Bureau of Land Managenent approved that unit. \What we
don't see here today is that, relating to sanding, is
that we don't have Goodnight as to working in persona
or having any mneral interests or water right that
it's asserting.

The sole basis for their entry here is
their profit nmotive. Profit notive that they are
asking to elimnate the San Andres fromthe unitized
interval as there's really no basis other than the
fact that they want to di spose of water in the San
Andres formation. Their primary focus, and as | read
the response to the notion to dismss, is they're
sayi ng that Goodni ght has had nade or they estinate a
huge i nvestnent in its pipeline and di sposal
facilities. But that doesn't nean that you go and
pick a dunp site because it's convenient.

So going to the sanding issue, there's
no injury. None that -- there's no injury. |
di sagree with counsel for The Comm ssion on whet her
there's a valuable property right. There may be that,
but Goodni ght certainly knew that that unit existed
and they knew what the vertical limts of that unit

were. And they think that sinply froma profit notive
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to the detrinent of the owners of the unit. There is
no -- the BLM the Commi ssion of Public Lands, they're
not involved in this case at all froman affirmative
st andpoi nt.

| ve been involved in a nunber of units
for contraction and expansion of units, but those
cases are brought by working interest owners for
further devel opnent of the unit or contraction where
production has already declined and it's unfair froma
relative standpoint for non-producing properties to be
participating in unit operations or revenue.

THE COMM SSIONER:  So is your
contention, M. Padilla, just to clarify, and | wll
gi ve ot her counsel opportunity to argue, that the nere
creation of a unit in 1984, which | think everyone
will agree occurred at a tine when seism c data wasn't
as good, nodeling wasn't as good, created effectively
-- it sounds |ike the argunment rebuttal presunption
that there is a residual oil zone in it, not
wi t hstanding the fact that the San Andres fornmation
wit large is used for disposal across the basin.

| guess I'd |like to understand is the
argunment here that just creates a presunption that
there are correlative rights in the unit just because

It was pooled at sone point in tine and forever nore
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we're stuck with geotechnical engineering from 1984 or
reservoir engineering from 19847?

MR. PADI LLA: Well, essentially what
we're having is the applications to delete the San
Andres as a reformation of those agreenents. The
Comm ssi on doesn't have that authority. W've cited
number of cases where The Conm ssion has rul ed on pore
space for property rights and we don't have
jurisdiction to do any of the sane. These
applications by thenselves would delete the San Andres
formation and | don't think The Comm ssion could go
that far. | mean, we've cited the unit agreenent, the
operating agreenment where working interest owners
woul d -- can anend the unit, but a conm ssion
shoul dn't be changi ng those agreenents.

And | agree they're -- you can have a
corollary in ternms of residual oil zones with better
I nformati on today where you have residual oil zones in
the San Andres throughout the Perm an Basin. W're
contending that residual oil zones could exist in the
San Andres underlying the unit.

THE COW SSI ONER: M. Rankin --

MR. RANKIN. Thank you, M. Chair,
Conmm ssi oners.

You know, we went into -- Goodni ght
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went into its disposal operations in this area with
the understanding -- and | think to assist ny

di scussion, | amgoing to share ny screen because | do
think it's just helpful to keep in m nd what we're
tal ki ng about if that's okay.

THE COWM SSI ONER:  Yeah.

MR. RANKIN. So what we're talking
about here is on the screen that you can see in the
red outline is the unit boundary for the EMSU unit.
This is a unit boundary that's been in place
essentially since its creation back in 1984. The
wells that are highlighted yellow are all the wells
that are within the unit boundary. The wells that are
not highlighted are those that are outside the unit
boundary that Enpire's seeking to revoke the injection
authority for.

Wth the exception of this Parker
Energy well, this has not been the target of an

application to revoke, okay. O herw se, every other

wel I, including some that haven't been drilled, are
subject to the applications to revoke. Included wth
the information on each well is the first date of
i njection.

So you'll see that there are two wells

I n particular that has comenced i njection decades
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before the unit was created. The first one up here,
just outside the unit boundary, is the EME SWD #033M
well. That well has been injecting since 1960 and now
has above 60 mllion barrels injected. The other well
that is in the unit boundary is this EME SWD #021
well. That well has been injecting since 1966 and
it's upwards of 40 mllion barrels.

So at the tine the EMSU was created, it
cane to disposal within the San Andres zone. There
was active disposal occurring at that tinme for
decades. \When we cane to -- now when Goodni ght, you
know, first came to this issue and was | ooking at
di sposing, it identified the EMSU as a prine |ocation
for one reason. It had been the source of a
wat er f | ood.

So for decades, the operators of the
unit have withdrawn mllions of barrels fromthe San
Andres zone, upwards of 350 mllion barrels have been
wi t hdrawn over three decades, creating a massively
depl eted zone that was ideal for disposal.

So Goodnight initially came up to the
boundaries of the unit, you know, within a mle or so
and they initiated injection disposal activities
there. 1t had approached XTO to inquire about, you

know, disposing within the unit and those discussions
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were ongoi ng when this well, the N11, the P15 were
approved by The Division for injection disposal in the
uni t boundari es.

Havi ng seen those wells be approved for
di sposal, Goodnight then applied itself for wells to
di spose within the unit boundaries, four of them
They were approved. XTO never objected. So those
wells then commenced injection operations and were
going along just swell. And the unit --

MR. BLOOM |I'msorry. VWho's the
operator of the P15 well?

MR. RANKIN: The P15, at the tine Rice
drilled the well. Rice was the one that drilled it.
But | believe in 22 they transferred the rights to Ow
and OM's currently operator still.

MR. BLOOM  Ckay.

MR. RANKIN:  Okay.

The other wells, the N11 and the EME 21
are Rice wells. Now, they have recently been
transferred. Operatorship has recently been
transferred to Perm an Line Service. So they're
currently operated by Perm an Line Service. And so we
cane --

THE COWM SSI ONER:  And M. Rankin, |I'm

sorry.
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MR. RANKI N:  Yeabh.

THE COW SSI ONER:  When you made t he
remar k that when Goodni ght devel oped its wells and
there were not an objection from XTO, is that because

XTO or an XTO entity was the operator of the unit at

the tinme?

MR. RANKIN: Right. XTOis the
operator of the unit. They got notice of course that
Goodni ght was proposing to drill these wells and

conmmence i njection operations and there was no

obj ection. They were approved. It went forward. So
at the tinme, based on the history, based on the fact
that there was existing disposal |long before the unit
was created, not only in the unit but offsetting
within the San Andres itself and based on the fact
that the division has approved two recent disposal
wells within the unit boundaries, Goodni ght understood
that it was not necessary to anmend the unit interval
to address the fact that the San Andres was incl uded
in the unitized interval.

Now, that position was maintained up
through the tinme that we filed our application for the
Piazza well, which is this one here in the m ddl e of
the unit area. The Piazza SWD. By the tine that

application was filed, Enpire was the operator unit.
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They objected to the injections. It went to hearing
and they took the position that there should be no
third-party operators di sposing of produced water
within unit boundari es.

We made argunents to The Division and
it'"s in as far as the case record that it's not
necessary to anmend the unit interval because as |ong
as you're not interfering with correlative rights with
-- ways otherw se preparing unit operations and
ot herwi se neet the requirenents of disposal approval
that we can get approval from The Division and proceed
w t hout having to deal with the |egal issues around
the Statutory Unitization Act or the unit border
aut hori zing the unit.

Now, Enpire, you know, took the
position at the tinme that, no, no, you need to go
amend the unit. That's what they should do. You need
to go anend the unit. W disagreed and we went
t hrough the hearing and we ultinmately were deni ed our
application, partially on the basis that the San
Andres was included within the unit. It was included
for purposes of providing the water source.

VWhen you read through and review the
testinmony at the hearing, you'll see that they

expressly identified that the San Andres is going to
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be the source of water. They're not going to conduct
wat erf|l ow operations within the San Andres. The oi
colum extends fromthe base of the Grayburg up into
t he Penrose, but it does not go down in San Andres.

M. Padilla made the statenment that
actually at the time of the hearing there was a | ot of
di scussi on about potential tertiary recovery in the
San Andres. |I'mgoing to tell you that | spent a | ot
of time on that transcript and on the materials and it
was never discussed. Okay? It was discussed for the
AGQU, to the southeast briefly.

And you'll see in the Piazza order that
there's a reference to the potential for tertiary
recovery but it cites to a different unit. There was
no di scussion at the time of the EMSU that there was
any possibility of tertiary recovery CO2 flooding in
the San Andres. That discussion was related to the
AGU. Ckay?

And so there was no prior discussion
about the San Andres as a hydrocarbon-beari ng zone.

So based on the order that The Division ordered

denying our authority to injection to Piazza with the
taking the position that the San Andres was necessary
and inportant for the unit operations as a water zone

and that Enpire at the tine had put forth enough
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evi dence to suggest that there m ght be concerns about
wast e fl oodi ng out of potential hydrocarbon zone and
that they deserve nore tine to continue to assess the
San Andres for hydrocarbon potential, they denied our
application.

Based on that ruling and Enpire's, you
know, continued proposition, we felt we had no choice
but to apply to anend the unit interval. That injury
to us, to Goodnight and to their ability to continue
to operate, there's not only the purposed five wells
that are subject to The Conm ssion's review and
approval, but the four existing injectors essentially
put us into a corner where we had no choice but to
amend being integral to renove the San Andres.

Because at the tinme the order was
i ssued, at the tine the case was presented, there is
no question that there was no thoughts but that the
San Andres was solely was going to serve as a water
managenent zone both for disposal and for water supply
in order to re-pressurize the G ayburg.

And so our view is that based on the
facts and evidence presented at hearing at the tine
the EMSU was created, it does not neet the
requi renments of the Statutory Unitization Act. It

shoul d have never been included and that those orders
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as to the San Andres are void ab initio.

So we think it's inperative for The
Commi ssion to revisit those orders and do what it
shoul d have done initially, which is to recognize
that, you know, underground sources of water are
subject to the New Mexico constitution. They're not
to be included in the unit because there's no
hydr ocarbons, no. 1. And no. 2, the San Andres is not
part of a pool.

There was testinony at the tinme of the
hearing that hydrogen, the oil colum is limted to
t he Grayburg which is why they were sweeping only the
Grayburg with their water -- | think the necessity
here for addressing this issue is now kind of plain
because | don't think this dispute will go away unl ess
it's addressed by The Comm ssion.

Enpire is raising the claimthat they
want to be able to cone in and do a tertiary recovery
under their order, under the Statutory Unitization Act
order. The EMSU, contrary to M. Padilla's argunent,
Is a creature of New Mexico statute. It is a creature
of the New Mexico statute. And it's limted and
defined by the conditions and requirenents of the
Statutory Unitization Act.

It requires any pool that's going to be
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unitized to be denponstrated that it's defined by
primary production. Any pool or portion of a pool has
to be defined by primary production. The San Andres,
as we just heard today, has not been. There is no
primary production. Every tinme an operator penetrated
-- to San Andres, all they got was water. They cane
back up, they plugged it off and they produce in the
Grayburg. There is no primary production in the San
Andres. It is not subject to the Statutory
Unitization Act.

There is no way that Enpire should be
allowed to go forward with the tertiary recovery plan
In a zone that has not been defined by primry
production. To the extent that they want to do that,
if they think they' ve got evidence to denonstrate that
there is now potentially econom c recoverabl e
hydrocarbons in the San Andres, | think they have to
cone back and do so through an exploratory unit. It's
not susceptible to Statutory Unitization.

So that's for themto figure out. But
for The Comm ssion | think the issue is it's plain
that they need to and should rectify what was done
i ncorrectly in the past, amend the issue so that we
don't have this dispute going forward and we coul d go

about our business and di spose of produced water in
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the San Andres.

THE COWMWM SSIONER: | did have one
guestion because you brought up the sort of necessity
to amend these orders based on the OCD s decision in
case no. 22626, order no. 22869 which was concerning
Goodni ght's Piazza well and, you know, at least if |I'm
under st andi ng your argunent, there was sone contention
that there was a finding that The Comm ssion found
sonme preclusive effect of the unit when i nstead, at
| east as |"'mreading that order that |1've pulled up,
you know, essentially it was a finding that in that
proceeding, it wasn't necessarily that the scope of it
EMSU was the problem

It was that Enpire had provided
sufficient assessnment of the unitized -- for continued
assessnment of the unitized interval for potenti al
recovery of hydrocarbon resources which ran into our
statutory charge or the OCD statutory charge to
prevent the drowni ng out of water or stratum --
capabl e of producing oil and gas and that we did not
necessarily -- the division did not necessarily hang
Its hat on the existence of the EMSU and the strata
within it as preclusive of disposal there, assum ng
you coul d show that such disposal wasn't going to

prevent the groundi ng out of any stratum capabl e of
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produci ng oil and gas.

VWi ch again gets to ny central question
of do we need to touch the orders at all or can The
Conmi ssion find that -- either find that Goodnight's
di sposal does or would not. Yeah.

MR. RUBIN:. Thank you. 1'd like to
just coment on that and rem nd The Commi ssion that
there's a basic judicial principle that | think
applies here. You only decide what you need to decide
and your orders should only cover what you need to
cover, which is why it's a very inportant question, do
we need to revisit the order defining the unit.

M. Padilla, | didn't hear and |'m not
-- you know, obviously the phrasing is a hypothetical,
but if we did not, as a factual matter, find there
woul d be, for lack of a better word, inpairnent or

producti on of hydrocarbons or inpairnent of the

production of hydrocarbons, I'msinplifying, would we
still need to change the unit?
And M. Rankin, I'mnot sure if your --

| thought your proposition was if there is no

| mpai rment or production with the San Andres that we
don't need to. | know you're hedging quite a bit, for
a lack of a better word, and | understand why you

needed to file a notion to anend the unit as perhaps a
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hedge, but is it your position that, as Chairnman has
said, do we need to even go fix the unit if there's a
factual inquiry that results in there's no production
of hydrocarbons there and there's no inpairnment of the
ot her production in the EMSU

M. Padilla?

MR. PADI LLA: Well, | think that
assessnent is basically correct is that you don't need
to touch -- M. Chairman, you don't need to touch the
orders if you find that ultimtely that dunping into
the San Andres is appropriate. M. Rankin argued --

i n his argunent he's saying that you don't need to
touch the unit if there's no production there.
There's no oil and gas production. W' re contendi ng
that there is and that there will be an inpairnment of
the reservoir by introduction of very dirty water.

MR. RUBIN:. Yes. And | think that goes
to the definition of what a pool is under the
Unitization Act. It refers certainly to the
production, but it also tal ks about each zone of
general structure which does inply -- you know, |I'm --
well, I"'maware of what | |earned at the engineer's

of fice for hydrol ogical connectivity, but | think that

does inmply that if it affects the -- if it inpairs the
production of those working interest, it's still a
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problem But yes.

MR. RANKIN. M. Rubin, you are
correct. | mean, we initially believed that it wasn't
necessary to address the Unitization Act or -- orders.
| think as you've heard M. Padilla contends that
their viewis that it's firmy within the unit and
should be -- remain in the unit.

Qur view has necessarily evolved and in
cl oser scrutiny of the hearing testinony exhibits and
evi dence that was put forward to The Conm ssion at the
time in 1984, | believe strongly that The Comm ssion's
decision at the tine was in error. It was a |egal
error. And it's got, as a consequence, rippling
effects through the top two tines into this point and
| believe that it is necessary correct at this point.

MR RUBIN:. It is. Okay.

MR. RANKIN: | believe it is and |
understand -- you know, |'munable to pull up the
Pi azza order and so | don't have the | anguage right in
front of ne. For sone reason, ny Adobe Acrobat is not
allowng nme to open it. Pry it open.

| think it's alittle vague, M. Chair,
that there is sone discussion about the use or
necessity. There's sone discussion in the order about

the fact that part of the costs were that -- and the
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justification for the unit was the fact that they're
going to be the supply wells they're producing from
the San Andres and that was part of the justification
for inclusion of the San Andres in the unitized

I nterval .

We read that broadly as in the sense
t hat we thought Enpire would and so, you know, |'m not
relying solely on the Piazza order for the basis that
It nmust be addressed or resolved. | do believe, you
know, | ooking at the exhibit testinony and the facts
put forth at The Comm ssion that it was an error and |
bel i eve, you know, it's contrary to the statute and
needs to be corrected.

THE COW SSI ONER: | have sone ot her
guestions. M fellow conm ssioners may. But | did
want to hear from M. Trenmaine.

MR. TREMAI NE: So, M. Chair, |I'm going
to give you the normal |awer answer which is it
depends. So to directly answer your question, | think
it's an apt question that | think really goes nore to
order of operations and structuring a hearing
appropriately.

| think there are two threshold
guestions here, boiling this down to various

sinplistic two questions and one is that is there, in
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fact, an ROZ and second, is the injection affecting,
negatively inpacting, our ROZ? And | think dependi ng
on the answer to that first question in particular,
then what to do with that previous order is -- that's
| argely going to dictate what The Conmm ssion should
see as necessary with that previous order.

And so | think that there are quite a
few factual questions that cannot be resolved, |ike
t he di scussion here today is absolutely necessary to
appropriately set and schedule the scope of that
hearing in Septenber. However, | don't think we can
actually answer that question until we get to sonme --
the presentation of evidence and the factual
determ nation that The Conm ssion nmay or may not nmake
at that tine.

At a higher level, The Division
ultimately sees both notions to dism ss as asking The
Comm ssion to reject such as applications that raise
| ar ger resource and poor nmnagenent, poor space
managenent, questions presented to The Comm ssion and
The Conmm ssion should reject both notions to dism ss
t hose applications and then structure the hearing
according to -- well, according to whatever it decides
about -- related to the scope question.

I f the production is not possible from
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the San Andres, then | think that there is a colorable
argunment that inclusion of the San Andres was an error
based on new information. But |'m not taking that
position. The City's not taking that position today.
As | said, that needs to be answered after full review
of the facts. And | just want to highlight, you know,
when di stingui shi ng between ot her agency perm ssions
and the Statutory Unitization Act and the orders, this
Comm ssion retains all necessary authority to review
prior orders based on new and updated i nformation.
There's concurrent jurisdiction and the question

bef ore The Comm ssion is only whether or not specific
aspects of prior orders were in error.

The inplications for what that does or
if it creates conflict with other perm ssions or
orders outside of the control of The Conmm ssion, that
guestion -- that's a remedy question and it's not
actually | think before The Conm ssion. So to
M. Rubin's point, you know, answer the issues and
guestions that nust be answered by The Commi ssi on
only.

THE COW SSI ONER: M. Suazo, anything
or --

MR. SUAZO. Sure. Just a few points of

clarification. And let ne preface this by saying
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that, you know, Pilot has not had the benefit of being
i nvol ved in these various proceedings for as |ong as
the other parties. W' ve only been, you know, kind of
really brought into this in this |ast couple of

nonths. So Pilot hasn't had the benefit of doing all
the discovery and due diligence and consulting its
techni cal people and so on and so forth.

That being said, | did discuss with ny
clients about, you know, what their take is on sonme of
the clains that were being made and it's Pilot's
position, you know, prelimnarily that they are not
aware of any residual oil zones that exist wthin the
San Andres formation so there's not, you know, to
their know edge any oil bearing concerns.

Now, they do want the opportunity to be
able to investigate that further, but that is their
prelimnary position. And they believe that the San
Andres can be used and really is only used for, you
know, water disposal.

And Comm ssi oner Bloom | know you had
a question about OM. Just for the record and for
your own clarification, Pilot essentially nerged or
acquired OM back in 2022.

THE COWM SSI ONER:  Sorry.

MR. BLOOM M. Suazo, that was in
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reference to that P15 wel | ?

THE COWM SSI ONER:  The -- okay.

MR. SUAZO. The P15, that's right.

THE COWMM SSI ONER: Do you have sone
guestions, Dr. Anmponmah?

DR. AMPOVAH.  Yeah.

THE COW SSI ONER: Or questi ons.

DR. AMPOVAH: So, M. Rankin, you
tal ked about how -- be made primary recovery in the
San Andres. So even if there's a recent technol ogy
t hat shows that there's sone kind of oil in there, we
should still not admt that.

MR. RANKIN: No. Thank you,
Dr. Anpormah. That's an inportant question, a
distinction | want to make in partial response to
M. Tremaine's discussion. Wat |I'msaying is that
under the Statutory Unitization Act, the MSU is a
creature of statute. Ckay? In other words, what
Enpire's authorized to do and how it's authorized to
act and what operations it's authorized to conduct are
limted and constrained under the ternms and conditions
of the act itself and the unit order that was issued
by The Comm ssion, okay, and approving the unit
operating agreemnent.

When the unit was approved, it was
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limted to water flood operations. OCkay? And that's
because for a nunmber of reasons. No. 1, that was what
t hey asked for. And they asked for water fl oor
operations for secondary recovery within the G ayburg
zone. And they went into hearing and they said,
"We've got an oil colum that is fromthe base of the
Grayburg up to -- and up into the Penrose and we
intend to take water fromthe San Andres and fl ood and
produced fromthe G ayburg.

As a result of the denpnstration that
t hey made, The Comm ssion had concerns about cost and
recovery and they limted the application of their
all ocation fornula to a certain volune of oil. Okay?
Under secondary recovery only. So under the terns of
the order and the terns of the Statutory Unitization
Act, Enmpire's limted currently to conducting only
wat er flood operations and only allocating production
I n accordance with the order up to a certain anmount of
recovery. | don't think they've reached that yet.

" mnot sure they ever will. OCkay?

But that's the limtation of the order,
no. 1. No. 2, under the terns of the Statutory
Unitization Agreenent or rather the Statutory
Unitization Act, as a condition for authorizing the

forced contribution or commtnment of Iinterests Iinto
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the unit area, the legislature has determ ned that
it's appropriate only to allow operators do so where?
Zones, a pool or a portion of a pool has been defined
initially by primary production. Okay?

So under the Statutory Unitization Act,
as part of a condition, a requirenent, to getting an
order authorizing themto force the interest of other
working interests into the unit, they nust show t hat
it's been reasonably defined by a devel opnment. So
they did that at the hearing and they showed that the
Grayburg, of course which has been produced since the
30s, a lot of these wells are 80-years-old, has been
defi ned by devel opnment. And that's what they had a
technical conmttee for.

This technical commttee for four,
five, six years in advance, trying to figure out how
best to devel op the Grayburg. \What they haven't done
I's under the Statutory Unitization Act, they haven't
showed what they need to show, which is that the
portion of the pool that they're now sayi ng has
hydr ocar bons has been defined by devel opnent. Primary
devel opnment. |'mnot saying they can't go in there
and produce it.

If they are -- you know, if they can

get sonebody to voluntarily pay for the noney to
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deepen their wells, to bring in CO2 resources to
upgrade their 80-year-old wells and then pay for al
t hose capital costs, |I'mnot saying they don't have
the ability to go do that if they want to go do that.
But no. 1, I'msaying is The Conm ssion
made an error by including it as a pool because
there's no hydrocarbons. So it should never have been
part of a pool. And no. 2, it shouldn't be included
in the Unitization Act because it's not defined by
production. And so they want to go do that, the
expl oration, they can do it outside, they nust do it
outside, the authority of the Unitization Act in their
current order because the order doesn't authorize it.
Now M. Tremaine raised the issue that,
you know, potentially, if after a full evidentiary
hearing on the merits, we see that there's no ROZ in
t he San Andres, then maybe The Comm ssion has
justification to exclude the San Andres fromthe unit.
My point is, as an initial matter, as a
t hreshold matter, The Comm ssion nust first eval uate
whet her or not the San Andres was properly included
because of the legal issues | just raised that needs
to be addressed in the first instance.
M5. HARDY: Can | -- | would like --
THE COMM SSI ONER: Ms. Har dy.
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M5. HARDY: Thank you.

So | disagree with M. Rankin. | think
that The Commi ssion's jurisdiction is not limted of
course to the Statutory Unitization Act. The
Comm ssion's mandate under the Ol and Gas Act is to
prevent waste, to protect correlative rights and as
set out in the Piazza order to prevent the drowni ng by
wat er of any strata capable of producing oil and gas.

So those are the Conm ssion's paranount
obligations. It's not limted to the Statutory
Unitization Act and whether a formation was correctly
or incorrectly included. Much broader than that, in
here Enpire is alleging and will denonstrate at
hearing that injection into the San Andres is
i npairing correlative rights in the unit. 1It's not
just that there is a unit that exists so they can't
inject. It's not that sinple. There are correlative
rights that are being inpaired and that's what we w ||
show at heari ng.

So | think that's the crux of the issue
that The Comm ssion and Division need to decide. Even
I f there were no units, those issues would still exist
because there are correlative rights in hydrocarbons.
So | think that The Comm ssion does not need to

address Goodnight's notions and applications to limt
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the unit. | think the crux of the issue what are the
I njections inpairing correlative rights and resulting
in waste. And | also don't think it's necessarily
limted to whether there's a ROZ because if injection
I's inpairing production fromthe G ayburg, which is in
the unutilized interval, that's also a problem So
the ROZ is an inportant issue and woul d be addressed
certainly at hearing, but that's not the only issue.

THE COWMM SSI ONER:  Dr. Anponmah, did you
have a foll ow up?

DR. AMPOVAH: Yeah. So | kind of tend
to agree with the OCD position because we need to

addr ess whet her there's ROZ. If there is ROZ, then

certainly the San Andres needs to still be part of the
unit. So | believe on -- I'mleaning in the direction
that, |ike OCD suggestion, you know, for us to go to

the bottomof it to know whether there's an ROZ
existing, for us to nore or |l ess make a decision as to
whet her we have to exclude or not.

MR. RANKIN:. | don't nean to say that |
don't think -- 100 percent agree that The Comm ssion
must address the issue of whether there's going to be
any ways for inpact to correlative rights at all. |
agree 100 percent just already on that point. M only

point is that | think there are sone initial |egal
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threshold issues that are inextricably tied to the
guestion that nust be addressed on the front end.

Utimately, of course, the issue is
going to be whether or not there are ways to --
| mpai rment of correlative rights and we are 100
percent prepared to go to the heart of that issue with
a denonstration on the clainms about ROZ, absolutely.
My only point about this is just that | think it's
necessary, |I'mbeing a |awer, no doubt about it, but
there are initial legal issues that inplicate the
guestion. Because if it's not part -- if it can't be
part of the unit, okay, if the San Andres can't be
part of the unit, and it can't be part of the unit for
a nunmber of reasons, then the question beconmes how are
they going to develop the ROZ. What's their plan to
do it?

And that al so does weigh into this
analysis. So | just want to raise these issues at the
outset for The Conmm ssion because they are going to

cone up during the course of these proceedi ngs.

THE COMM SSI ONER: | guess | just have
a broader universal question 'cause |, you know, |'II
go back, you know. | know Enpire has characterized

the unit agreenent as purely private. M

understanding is the unit includes federal mnerals
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and state mnerals so it's not really a private
agreenent. | know the BLM doesn't develop it as a
wor ki ng i nterest owner, but the m nerals don't bel ong
to Enpire, XTO or anyone. They belong to the federal
gover nnment .

Has anyone taken action -- are there
any actions pending against BLMor the State Land
O fice who all approved this unit? Because there were
federal and state mnerals to get themto contract it
or change it.

MR. RANKIN: M. Chairman, we have not
approached the State Land Office. State Land Ofice
was actively involved in our cases that were initially
presented before The Division. And | don't have the
full layout here of the state's interest, but | know
t hat where Goodnight's wells are |ocated here on the
map and | believe it's -- beware of ny cursor. |
bel i eve these two | ower sections or sections 20 and 21
and then | can't recall what that -- 'cause |I'm not on
the land and | can't recall, the sequencing up here.
But | believe the State Land Ofice owns a
substantially the mddle interest down here in the
sout hern part of the unit.

So during the tinme when we fil ed these

applications, in every instance the State Land Ofice
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was a party. And in fact, and | can't recall off the
top of nmy head which one it was, three of the cases
they actually appealed. One or two of them were
outside the unit and one was inside the unit. They
appeal ed up to The Conmm ssi on, they sought discovery
from Goodni ght and i nformati on about the San Andres
zone pressures, injection rates, so forth.

We provided that information to them
and they, upon reviewing all that information, they
wi t hdraw their appeals at the conm ssion |evel and
stated that they didn't have any concerns about
| npacts on the unit.

MR. RUBIN:. M. Rankin, if you could
stop screensharing. W had a request to do that.

THE COW SSI ONER: | think could maybe
advance discussion a little bit on sonme of these and
|"d like to hear fromny fell ow comm ssioners who
obviously if they have other questions we can also go
back to just sort of questions on the pleadings. But
it seens clear in ternms of figuring out what's the
bite-sized piece for this hearing that the core -- one
of the core questions, regardless of the order, is
whet her there's an ROZ in the San Andres.

That's going to be at issue however we

slice it or nove it forward. That's a core question.
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And other things flow, back to the water case, flow
fromthat finding. And that at least in a discrete
uni verse, while we could sweep in all disposal in the
EMSU in the San Andres formation and questions about
residual oil zones and the entire San Andres
formation, that would be a massive unw el dy case.

And so it strikes to nme, at |east where
" m headed and |I'd wel cone sone discussion fromthe
parties on it, on the notion to -- various notions to
dismss is really Goodnight's notion to anend orders
R- 7765 and R- 7767 is really nmaybe reserved for a |l ater
time once we've gotten at the factual question of is
there an ROZ in the San Andres zone.

And then as to scope and sort of
rel evance between the parties that there's also a
strong case to focus this hearing in Septenber on
wells that are in the EMSU. And while | understand
technically that the water may not recognize a
boundary and injection in the San Andres and sort of
ot her questions, it is discrete -- you know, we can
chop it up as sort of |ooking at the questions and
nmoving it and that nmaybe it's not a notion -- maybe
it's not a we dism ss the applications but we
certainly save themuntil such tinme as we resolve

t hose core questions which are injection wells
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operating within the EMSU and questions of whet her
there's a residual oil zone and whether there are
I npai rments of correlative rights.

And then that findings there have, you
know, wi Il inform possibly those other cases that had
been stayed as to whether we need to deal them And |
guess that's sort of what | was thinking kind of
listening to the argunent and havi ng revi ewed sort of
t he extensive briefing both on the notions to dism ss
and on the scope of the hearing, you know, candidly.

And | suppose the last issue, | know
t here are pending cases before The Division to revoke
I njection authority in the EMSU, and there were
contenti on made about those parties not singling an
interest in participating, the OCD s procedural rules,
they don't really have to express an interest. The
Comm ssion can pull those cases up or the director can
kick them up whether the parties want to participate
or not candidly.

And that's not a discretionary decision
where they're joinder questions or anything |like that.
That's just the decision-nmaking authority of the
director to decide where to refer cases and nove them
up. And so | suppose there's an open question about

what to do with those handfuls within that procedural
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frame for the cases.

That at | east seenms to ne, |ooking at
all of this, as a reasonable bite for The Conm ssion
to deal with in Septenber that gets at core issues in
t he proceedi ng here without overwhelmng us with
saying, "Hey, we're going to | ook at disposal in the
San Andres wit large.”

MR. RUBI N: M. Chai rman, nmenbers of
the comm ssion, | would hardly agree. | don't believe
it's the position of The Division that there are
factual issues, as Dr. Ampomah has al so poi nted out,
precluding granting any notion to dismss. You know,
a denial -- but I think would be proper at this point
to deny the notion to dismss 'cause it is only a
prelimnary notion.

And so the parties should have that
closure on the notion and of course with all respect
to M. Rankin's contention that the |aw cones first, |
see the factual issues getting to the bottom of
whet her there's an ROZ. That -- Septenber.

As part of that hearing, the parties
can anply brief what the -- whether the unit itself
needs to be anended. That is certainly part of the
scope of that hearing. And those are of course |egal

| ssues, but that is part of what we have a hearing
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officer for. So at this point, as our decision -- |
woul d recommend denying the notions to dism ss.

As to the scope of the hearing, yes,
you have a lot of latitude. Parties -- the people who
aren't here of course and even goes to Pilot, they can
intervene if they want. You can bring themin. O
they can all sit back and see what happens in -- what
the result is at the factual inquiry in Septenber.
It's hard to decide what is nore efficient at this
poi nt .

| do appreciate Ms. Hardy's outlining
of what exactly is at stake in the notion for scope
and drawing the line at let's say the wells that are
outside the MSU is as good as any. So | would hold
the -- it's a -- it's anore difficult issue to decide
what to do about the notion to limt the scope.

But at |east | would recommend a notion
to deny the notion, to dism ss based upon what we've
heard. | have not even heard from Enpire that there
IS no issue as to whether there's an ROZ

THE COM SSIONER:  1'd like to hear
fromthe parties if that's okay.

Ms. Shaheen.

MS. SHAHEEN: Thank you.

THE COMM SSI ONER: Can you turn on your
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mc, M. Shaheen?

M5. SHAHEEN: Thank you, M. Chair.
VWhen you started addressing the scope, that raises the
argunents that | was prepared to make today. | think
that the first point -- 1'd like to nmake two points.
And one is, as you recognized, there's no artificial
boundary around EMSU when it cones to the fornmation.
| am not a geol ogist, but |I'massum ng, and | believe
this is true, that in the analysis of whether there's
a ROZ that exist in the San Andres is going to include
that area outside of the EMSU so you're going to be
hearing evidence relating to that area outside of the
EMSU, whether you like it or not.

And | think as a result, you can easily
consider the Enpire applications relating to
Goodnight's wells that are only approximately 1 mle
outside of the unit. So I would suggest that you not
limt the scope to the wells within the EMSU. As for
Goodni ght' s suggestion that we shoul d be expanding the
hearing by including those applications that were

filed with respect to the Rice wells, Perm an Lines

and OM, | would note a few things.
First, today we will be filing notions
to dism ss those applications. | understand that

Goodni ght opposes those. W presune that The Division
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opposes those in light of their notion on the scope of
the hearing. But Rice, | understand that OM or Pil ot
al so opposes dism ssal of its application. Rice,
however, supports dism ssal of the applications with
respect to the Rice wells.

So we will be filing those notions
today. Second, consolidating any of the Rice
applications at this hearing will result in the
deprivation of Enpire's right to choice of counsel
because the Hinkle firmhas a conflict with Rice. So
|"msure you're aware, it's blackletter |aw that we
have -- Enpire has a right to its choice of counsel
and that right arises under the Sixth Anmendnent.

Third, the scope of operations by these
third parties is sinply not conparable to Goodnight's
hi gh vol ume commrerci al operations in recent years
di scussing of highly salient and inconpati bl e water
fromoutside the area. (Goodnight's operations far
exceeds the operations of these other third parties.

Now, | spent a lot of time yesterday
| ooking at M. Rankin's Exhibit C, which was very
hel pful, and conparing it to OCD data that's readily
avai |l able on the website. And | can provide you with
t he nunmbers conparing the volumes that Goodnight is

injecting with the volunes that these other parties or
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t hese other operators are injecting. You may not want
to hear that today.

But | am prepared to provide that
i nformation for you and |I'Ill just provide you with one
exanple. And that relates to the OM well or the
Pilot well. That's the P15 no. 1. And that's Exhibit
C. Goodnight represents that OM injected 2,160
barrels since Novenber of 2020. The Nolan Ryan wel |,
which is the nearest Goodnight well, injected
approximately 13.35 mllion barrels into the Nol an
Ryan during the sane tine period. That's the nost
extrenme exanple of the difference between the
operators that are at issue.

So for that reason, and again, if you
woul d like for me to go through the nunbers with
respect to the Rice well and Perm an Line well that
Goodni ght has raised, as well as the Parker well and
the EMSU well that Enpire has, | can go through the
numbers on those. But | won't bore you with that if
it doesn't matter.

My point is sinply that to include
t hese third-party operators would sinply nake the
hearing that much nore difficult. That is what wll
make t he proceedi ng unw el dy.

THE COM SSIONER:  |Is it your
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contention that those operators' rights won't be
I npaired by a hearing here? | nean, if we find and --
i f The Commi ssion were to find there's a recoverable
oil zone that Goodnight's wells are flooding out, we
woul d al nost statutorily -- wouldn't The Division
statutorily have to act against those other non-op
providers for their injection for doing it?

And | think the presunption, yes, |
under st and Goodnight's scale is larger at the nonent,

but the OCD is effectively in part a produced water

managenent agency at five mllion barrels a day of
produced water generated in the Perman. |f you shut
off wells, the water will go to other wells.

So is it your contention that vol unes
at Rice and others will remain |ow if suddenly
Goodnight's wells were to go offline? | find that a
little bit of a stretch just given the broad need to
di spose of produced water generally and the vol unes
are not decreasing.

MS. SHAHEEN: Well, first, those
parties will not be collaterally stopped by anything

t hat happens in these heari ngs.

THE COMM SSIONER: | don't see how
that's possible. |If we were to find in a hearing that
there's a recoverable -- there's an ROZ in the EMSU,
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don't know how in a subsequent hearing we could
suddenly decide, oh, there's not.

MS. SHAHEEN: Well, Rice or OM or
Pilot or Perman Line, if they want to intervene in
t hese cases because they are concerned and want to
have a say, then they have every right to do that and
The Comm ssion can allow that intervention. M point
Is we do not need to bring the applications that
Enpire filed in which we are now dism ssing to be a
part of the hearing.

THE COW SSI ONER:  And | guess | just
have a foll owup question on the Sixth Amendnent
argunment, which not conpletely would welcone in a
di scussi on about how that m ght apply in the
adm nistrative context. But Enpire's represented by
three firns or three | awers, maybe two firns. And
the issue is an existing conflict created by the firm
whi ch are wai vable. There are ways to manage those
conflicts if parties so choose walling off and other
components.

It's unclear to ne about how t he OCD
exercising its authority to consolidate cases that
rai se relevant issues, the fact that it may raise a
conflict that counsel has to resolve in part by

counsel's own busi ness deci sion necessarily inplicates
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the Sixth Amendnent in its purest formthat we would
be barred frompulling themup. | guess |I'd like to
under st and t hat.

M5. SHAHEEN:. There is a Suprene Court
case that recognizes that and | think it would apply
to the agency. And let nme see if | can find it in ny
notes here. That's Sanders v. Rosenberg, 1997,

NVSC- 002, a party has a right to be represented by an
attorney of her own choosi ng.

And then the Chappell v. Cosgrove, it's
al so a New Mexi co Supreme Court Case, 1996, NMSC-020.
In that case, the Court reversed a trial court's
di squalification of an attorney from representation
because the grounds for disqualification were
i nsufficient to overcone the right to representation
by an attorney of the client's own choosing, relying
on Anerican Cable publications, a Tenth Circuit case,
which stated that a corollary to one's right to
sel f-representation under the Sixth Amendnent "Is the
ri ght of representation by counsel of his choosing."”

So those are the cases that | found
that relate to this. | don't think counsel is
required to seek consent waivers if there's an issue
and --

THE COWM SSI ONER: But we're not
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proposi ng to disqualify Hi nkle Shanor. W're making
no -- in pulling themup or we're nmaking no assunption
about Hi nkl e Shanor's qualification, that you may have
an ethical obligation with respect to representation
that conplicates it is -- would seemto basically say
that a large firm s decisions about who they represent
forces hand in ternms of how we scope cases which

t hi nk goes beyond what either of those rulings

require. 1'mlooking to comm ssion counsel, but --
MR. RUBIN:. Thank you, M. Chair. |'m
at a loss. | don't believe this was in the briefing,

your Sixth Amendnent issue or did | m ss sonething
t here?

MS5. SHAHEEN: There is a paragraph in
the response to the notion on scope | believe that
raises this issue. | don't recall whether we cited
the cases in that response, but | think -- I'm
providing you with the case | aw now.

| realize that this is not a
di squalification case per se, but by consolidating
t hese cases, you are effectively disqualifying H nkle
fromparticipating because it has a conflict. And as
we all know, Ms. Hardy has provided a trenmendous
amount of work on behalf of Enpire to date on these

cases. So by consolidating the Rice and Perm an Line
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case, we would be effectively without Ms. Hardy's
assi st ance.

THE COWMWM SSIONER:  And is it your
testinony on the record that it would be inpossible
for Hi nkle Shanor through commonly accepted neans,

et hi cal screens and other things like that to nmanage

the cases? And | will say, having worked in a very
large law firm |'m aware of these tools to do conpl ex
cases.

Are you saying it is inpossible for
Hi nkl e Shanor to do that or are you sinply stating
t hat Hi nkl e Shanor's unwi |l ling because it's not
required to?

MS. SHAHEEN: Well, first of all, |
woul d defer to Ms. Hardy as to what Hi nkle can do.
But in ny mnd, Ms. Hardy cannot, in her mnd,
represent two clients who are adverse or would be
adverse. | nean, she has to like have a division in
her head. | nmean, that's inpossible for Ms. Hardy to
be able to do that.

And H nkle firmis not a huge firm |
mean, it does have two offices. But | -- no, | don't
believe Ms. Hardy would be able to do that. And |
can't speak to whether waivers would be possible.

My only point is we have -- Enpire has
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a constitutional right to its choice of counsel and to
consol idate those cases would result in deprivation of
our constitutional right to counsel. There are other
reasons that the Rice application and the Perm an Line
application should not be included and |I'm happy to go
over those if that would be helpful for you in making
t hat deci si on.

MR. RUBIN. M. Chair. There's
certainly a difference and I want to make sure the
comm ssioners are clear. As to the scope of the
hearing, as to where the evidence nmay lead in the
case, we're just deciding whether to include other
parties and ot her applications. None of this wll
limt in any way the evidence that the party see fit
to submt in Septenber on these issues.

And | think her point, we could avoid
t he Sixth Anmendnent issue, |'m not saying there's any
merit to it, but certainly if we -- if whatever other

potential parties wish to intervene do, that's fine.

But if they don't, we're not trying to do a full -- we
don't need to do a full-scale adjudication. [|f after
this comm ssion -- if this conm ssion decides after

its Septenber hearing that there is an ROZ, that there
are these factual issues, we can then further nake

sure that nothing happens on the ground until we deal
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with the rights or potential inpairnment of these other
parties if we get there.

| mean, again, this remnds me of the
difficulties of adjudicating the whole stream system
Do we try to do a full-scale adjudication or do we
just adjudicate these parties' issues, these with each
ot her? And again, because we're not limting the
evidence that these parties may bring, it may include
what happens to wells outside the EMSU.

| mean, | suspect that you care about
the rel evance of the Sixth Arendnent here, but it
woul d probably be sinpler to sinply let this hearing
proceed.

And it is your discretion, Chair, of
course, to bring into this as the division director,
but we do have the hearing in Septenmber. And as an
attorney, boy, that's not a lot of tinme to prepare and
for a case of this magnitude. So we could protect --
you woul d not be rem ss in statutory duties as
conm ssion by sinply proceeding with the scope you
currently have and with the parties we currently have.

THE COVWM SSIONER:  I'm going to give
sone of the other parties an opportunity, M. Shaheen,
to coment on sone of these issues unless you had an

I medi ate foll ow up.
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M5. SHAHEEN: My only foll ow up was |
believe that both Rice and Pil ot have now noved to
i ntervene in these cases. That's ny only other
addi ti on.

THE COW SSI ONER: M. Ranki n?

MR. RANKIN: Thank you, M. Exam ner.

| mean, there are a couple of things
you rai sed at the outset before we get into the scope
on the notions to dismss. | understand -- denying
those initially and allowing the parties to conme back
at a later tinme. | think that's fine and then | think
probably those notions hopefully educated The
Comm ssi on.

We do plan to file a sunmary judgnent
noti on on the applications to anmend the unit interval.
| understand that The Comm ssion -- my position on
that is that it would not preclude in any way The
Comm ssion from hearing the ultimte issues on the
ROz, whether those ROZ recoverable or not. But | do
want to make it clear that we are going to be filing
that nmotion for summary judgnment in advance of the
hearing. But | think it will help direct the issues,
| egal issues, for The Comm ssion going into that
hearing. On the scoping issues, it's true, yes, Pil ot

now have - -

Page 71

Veritext Lega Solutions
Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com



© 00 N oo o b~ wWw N

O T N R R N T
o A~ W N P O © 00 N O 0o M W N +—, O

MR. BLOOM |I'msorry, M. Rankin, real
qui ck, one nore tinme what would be the scope of the
notion for summary judgnent ?

MR. RANKIN: It wll be addressing the

applications we filed to anend the unit interval and

the special pool. Okay? So the summary judgnment that
we're going to be filing will be addressing
specifically tying the facts to the legal -- to the

| aw, denonstrating that the San Andres shoul d be
excluded fromthe unitized interval and fromt hat
speci al pool. Ckay?

Now, on the scope, Pilot/OM and
Perm an/ Ri ce have both now intervened in the cases,
but they haven't thensel ves requested that their
pendi ng applications fromthe division | evel be
referred to The Comm ssi on.

| understand why they would not want to
do that. They want to dip their toes into this debate
wi t hout actually putting any skin in the gane and |
understand the reluctance to be dragged in. And
I ntervening is an opportunity for themto make their
voi ces heard and to do so without actually having the
risk potentially of an adverse deci sion.

Now, to your point, M. Chair Fuge, |

don't see how The Conmm ssion can make a deci si on
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that's adverse say to these operators and have it not
substantively affect their authority to inject in it
and, you know, obviously, they would conme back and
argue we have a right to have a separate hearing on

this and we want to present our own evidence and

testi nony.

And that would be -- make no sense to
require themto do that at a later tinme. It may
result in conflicting decisions. It'd be an

adm ni strative burden on The Comm ssion to have to
hear these cases subsequently fromdifferent points of
view So | think it's inportant to keep that in m nd.
If I may show ny screen again, | want to make a point
about sonething. And | think this is inportant to
under st and.

M. Fuge, you raised this issue.

The P15 here is a well that's isolated.
It's not connected to a pipeline. GCkay? That well is
-- the authority to inject is maintained periodically
by produced water being trucked to that well and being
I njected. The N-11 [ph] up here is connected to a
pi peline system |It's connected to the 3 Bear Energy
Del ek pi peline systemrecently.

Goodni ght has an arrangenent with

Ri ce/ Perm an to di spose of sone of this water and this
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well. Ckay? | don't see how -- | nean, of course if
we | ose our authority to inject, that well's going to
get a lot of water. A lot nore water than it's
getting right now. | don't see why The Conm ssion
woul d be reluctant to bring in these cases. They're
currently cases pending. They involve the sane exact

| ssues. They're under the sane exact |egal framework.
Under the Statutory Unitization Act, any decision that
The Conmm ssion nmakes with respect to the San Andres in
this area is going to directly inpact their rights and
ability to continue injection.

| think the issue about choice of
attorney is the tail wagging the dog. They got three
law firms. | think Montgomery Andrews handl es massive
cases agai nst, you know, representing the state.
They're nore than adequate with M. Padilla's
experience to address this case if, in fact, Honkle is
unable to resolve the conflicts. That issue is the
tail waggi ng the dog.

My under st andi ng, now | haven.t --
because no cases were cited, no argunents were nade
about this in the briefing, we have been unable to
review the Sixth Amendnent argunents. | don't believe
it has any nerit. |'mnot aware of any situation

where despite conflicts or any other reason that a
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client is authorized to insist on having nore than one
attorney represent them at any kind of hearing, no. 1.
No. 2, ny understanding is that that Sixth Amendment
argunent, it's not appropriate. It can't be used as a
sword to preclude a substantive argunent or
substantive issues from being heard.

And here, substantives issues is
whet her or not these other three wells are al so
| mpai ring and i npacting the correlative rights and
affecting ways that Enpire clains is occurring.
Enpire's testinony that they submtted to The Division
repeatedly says that no third-party injection should
be authorized within the unit. None.

Al'l disposal wells within 2 m|es of
the -- within the unit within 2 mles should be
revoked and banned and then any wells from2 nmles to
5 mles should get approval fromthe unit operators.
That's their position and sworn testinmony. So | don't
see howreally -- what they're trying to do is avoid a
conflict. They just want to avoid a conflict. And I
don't see how that justifies limting in any way the
substantive issues that need to be decided by The
Conmm ssi on.

Now, | understand, you know, |'ve

spoken with M. Suazo and |'ve spoken with

Page 75

Veritext Lega Solutions

Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com




© 00 N oo o b~ wWw N

O T N R R N T
o A~ W N P O © 00 N O 0o M W N +—, O

M. Beck [ph] who represents Rice and Perm an and |
understand no clients want to be in a position where

their valuable injection rights are at risk. |

understand that. Goodni ght doesn't want to be in this
position at all. And so -- now do we think we should
be.

But, unfortunately, that's where we
are. And | think it'll be inportant for The
Conmi ssion to hear fromthese operators, | nmean, not
just on a basis of having intervene but actually with
skin in the gane. So | think -- | would encourage the
conmm ssi oner and the conm ssioner to pull those cases
up and have the full vetting of these issues before
The Commission. | think it can be -- yes, | nean, |
t hi nk Goodni ght has done a |lot of work on this
al ready.

We do not want to delay the hearing.
We have no interest in delaying this hearing. And we
do not want to -- we're not encouraging the addition
of these parties in order to cause delay or in order
to force conflict on any of the counsel. That is not
our notivation. OQur viewis that is sonething that
it's Enpire's issue. Enpire as the client has created
this issue and it's not sonething that Hinkle or

Ms. Hardy has created. |It's sonmething that Enpire
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Itself has done. So | think, you know, with that -- |
think on the scoping issue --

The other thing | want to say on scope,
M. Comm ssioners, and | know you nay be aware, it's
been referenced in sonme of the briefing. 1It's been
referenced in the notions to intervene. But there are
two pending district court cases. Ckay? Enpire has
filed a awsuit agai nst Goodni ght down in the Fifth
Judicial District Court making simlar clains as they
make here.

We argued -- we briefed a notion and
argued that that case should be stayed and the
proceedi ng shoul d be stayed pendi ng under primry
jurisdiction pending -- allow ng The Conm ssion to
first address these factual issues. The court in that
case agreed and said basically, "I can't inmagine a
nore apt situation for The Conm ssion to first address
these issues. |It's sonmething for The Comm ssion to
decide initially."

VWil e those argunents were being
briefed, Enpire through only Montgonery & Andrews and
M. Padilla filed a parallel |lawsuit against Rice
operating Permian and OM and Pilot. So to say that
sonehow they are unable to proceed here

adm ni stratively when they have filed a very conpl ex
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| awsuit down on Fifth Judicial District wthout the
aid of Ms. Hardy is confusing to ne. | don't
understand the basis for that position today. They
chose to file a lawsuit with only two law firnms. That
was their choice. Ckay?

They're pursuing their clainms in
district court with only those two law firns. They
have not di sm ssed those conplaints and as |
under stand, they do not intend to. Now, the fact that
they do not intend to dismss that |lawsuit or either
of those lawsuits indicates to nme that it's even nore
| nportant for The Conm ssion to hear in the first
I nstance to clains as to all those parties.

The court has ruled that it's
i nperative for The Commission in the first instance to
make a determ nation about these factual issues about
wast e, about correlative rights, about the presence of
hydr ocarbons. So | don't see how counsel for Enpire
can argue that they have a right, a constitutional
right, to force The Conmi ssion to separate these cases
when Enpire itself has decided already to pursue their
claims in district court with only two law firns.
That's the tail wagging the dog and |I think it should
be set aside.

So M. Director Fuge, | encourage The
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Comm ssion to consolidate all these cases with the
EMSU. The point that, you know, by including these
two additional parties and three wells is sonehow nore
conplicated than -- including six or seven additional
wells outside the unit, even if they're just
Goodni ghts' wells that they're going to each have to
be evaluated on an individual basis based on the
di stances, |ocations and geologic factors, | don't see
how t hat makes any sense.

| think it's far easier and nore
stream ined to address everything within the unit.
There is not an arbitrary boundary. There's a | egal
boundary that distinguishes what's happening in the
unit fromoutside and that's the basis substantially
for why these cases should be consol i dated.

THE COUMM SSIONER:  1'd like to give
Ms. Shaheen an opportunity to respond on the
litigation and ot her conponents 'cause there were sone
| ssues that were outside the confines of the paper so

M5. SHAHEEN: | believe this focus on
the unit is somewhat of a red herring. And Ms. Hardy
nailed it on the head | think when she tal ked about
what's really at issue here is protection of

correlative rights and the prevention of waste. The
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unit boundaries and anything that -- all of those
requi renments and the order and the Statutory
Unitization Act, that really, as |I think Com ssion
counsel has recognized, that really has no bearing
and, | think as the Chair recognized, really has no
bearing on whether correlative rights were being
adversely inpacted and whether there's waste that's
occurring as a result of drowning the strata by
produci ng formati on.

So this whole focus on the unit and the
Statutory Act | think is alittle bit of a red
herring. So | just wanted to say that. | disagree
t hat sonmehow | eaving Rice and OM and Perm an Li ne out
of this hearing as a party with the applications that
we are dism ssing today precludes consideration of any
substantive issue. And | don't believe M. Rankin
I dentified any substantive issue that woul d be
precluded from The Comm ssion's consideration if Rice,
OM and Perm an Line applications are not consol i dated
her e.

Goodni ght can subpoena what ever
information it believes it needs fromthird parties.
It could even subpoena their witnesses to testify. So
| don't believe that requires those applications to be

consol i dat ed.
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As for the litigation, | think, again,
that's really of no inport here. W have not yet
served the conplaint on Rice or OM and the magnitude
of that conplaint is far outwei ghed by the magnitude
of the litigation against Goodni ght and the magnitude
of the applications that are at issue with respect to
Goodnight's wells. | don't think that is of any
| nport here with respect to The Conm ssion's decision
on the scope of the hearing. Wth respect to
conflicts, I would now defer to Ms. Hardy.

THE COW SSI ONER:  Thank you.

Ms. Hardy.

M5. HARDY: |I'Il just be brief. |

think we could certainly explore matters |i ke waivers,

but | think -- I'"mnot sure whether that's a
possibility or not. So it's not that we' re not
wlling to do that, it's that I'mnot sure that would

succeed and | think Enpire is entitled to have its
counsel of choice involved in these matters.

And given the scope of the matters, |
know t here's been a | ot of discussion of three groups,
three firnms or three different attorneys and | think
the scope of these matters certainly warrants that.
And | also point that out Ms. Shaheen stated, we are

planning to file to dism ss the Rice and OmM
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appl i cati ons today.

guestion. Wth respect to the Goodni ght wells that
are outside the EMSU,
hol der in the mnerals adjacent to those wells or is

your mneral interests solely bound within the EMSU,

THE COVM SSI ONER: | have one factual

at least to those wells?

M5. SHAHEEN:. Enpire does have m neral

ri ghts outside of the EMSU

THE COWM SSI ONER:  Approximate to

Goodni ght' s existing di sposal operations?

townshi p and range and |
well and within that same township and range of that

AGU which | want to say is 21 South 36 East and 22

Sout h 37 East,

evident on M.

conmm SSi oners.

poi nt .

but I'm not exactly sure. It mght be

Rankin's Exhibit C

THE COMWM SSIONER: My other -- | have a
couple nore, but |I'mlooking at ny other

DR. AMPOMAH: |'m out of advice at this

THE COW SSI ONER:  Yep.

We've had a |lot of argunent here this

nmorning and if

MS. SHAHEEN: Yes. Wthin that

| think back to some of the basic

is Enpire the mneral interest

believe within the AQ as

Page 82

Veritext Lega Solutions
Caendar-nm@veritext.com 505-243-5691

WWWw.veritext.com



© 00 N oo o b~ wWw N

O T N R R N T
o A~ W N P O © 00 N O 0o M W N +—, O

st andards about a notion to dism ss and some of the
arguments made by the parties, |'mnot sure there's
cl ear enough facts on either side to that it would be
appropriate for The Conm ssion to deny the notions,
even facts candidly not addressed by the proceedi ngs.

And 1"l just observe for the record
|"m surprised the party didn't address it. Questions
of participation in adm nistrative proceedi ngs | eading
up to this. | mean, there was no discussion of, you
know, | had a question here and | don't think it's
rel evant to these notions, but you know, Enpire's a
successor in interest to prior conpanies that held it.
Those prior conpanies opted not to participate in
adm ni strative proceedings related to injection wells.

There are | think legitimte questions
about how are you bound by, you know, actions by, you
know, predecessors and interests. | think there are
maybe sonme simlar questions in Enpire's posturing of
the case. All of that to say, at |east where |I am
right now, is | think The Conm ssion should deny the
notion to dismss Goodnight's applications to anend
orders R 7765 and R-7767 filed by Enpire, that those
applications should be stayed.

| think that issue actually clouds a

little bit the questions that Ms. Shaheen so
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el oquently put are nost relevant to our hearing in
Septenber, which is is there an ROZ in the San Andres,
is injection into the San Andres going to inpair it.
Right? That's the core factual nugget in ny mnd that
carries through all of these cases and, you know,
argunment s about anmending an order, establishing the
unit, if there's no ROZ, whether the unit includes it
or not, I don't think precludes, you know, the OCD
aut hori zation of injection into that formation.

So it's unclear. | think in terns of
managenent of scope, we should al so deny the notions
to dismss filed by Goodnight related to cases no.
24021 through 24024, 24026 and 24027. But for simlar
reasons of focusing the hearings and focusing the
| ssues to be resolved in Septenmber, | would recomend
to nmy fell ow conm ssioners that those cases al so be
stayed until follow ng a hearing that is focused on
t he presence or not of hydrocarbons and the
recoverabl e hydrocarbons in the San Andres formation
and the disposal wells that are using that formation
within the unit.

"1l recognize for the group that that
may knock-on issues for external cases. |It's going to
have knock-on issues for other disposal operations in

there. And | think it's knock-on issues independent
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of what applications people file. | think there is a
pat hway here where if there's recoverable oil in the
San Andres, the OCD i ndependently, with its own
| ndependent authority, will have to review injection
authority within the EMSU because we have potentially
aut hori zed injection that is flooding out a zone with
recoverabl e oil inconsistent with our obligations
under the -- its obligation under the Ol and Gas Act
and its obligations to protect correlative rights.

And that's an independent action OCD
can initiate and I don't know how we can do that and
just pretend they're existing in little silos or rely
on an assunption that injections are low. | am al so
sensitive to adding nore parties at a |late date and
Counsel Rubin's suggestion to narrow what you have to
put before you, but | also think there's a question of
whet her we as The Comm ssion should stay Division
Cases 24432, 24434 and 24436 to |let these issues --
|l et the factual issues that will be devel oped here
pl ay out.

They will have inpact on those
I njection authorities that we can't say independently
right now wll be zero on the parties that are -- they
are depending on the findings.

MR. RUBI N: M. Chair, I"'msorry to
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interrupt. O course, the Open Meetings Act always is
the ultimate constraint. |'mjust |ooking through --
there are a lot of nunbers here. |'m /|l ooking through
t he agenda as to Goodnight's notions to dism ss that
you just started tal ked about.

THE COWMM SSI ONER:  Yep.

MR. RUBIN. Are those on the agenda?

THE COWMM SSI ONER: Yeah. They're on
the --

MR. RUBIN: Clearly.

THE COW SSI ONER:  -- bottom of the
agenda.

MR. RUBIN:. Twenty-four.

THE COWM SSI ONER:  Under "The foll ow ng
consol i dated neeting notions regarding the scope of
the hearing, nmotions to dismss,” all which were filed
and | ogged.

MR. RUBI N:. Yeah.

THE COWM SSI ONER:  And those cases are
in the list of if you ook at the third bullet, right
In the mddle, case no. -- they're all in that run,
24018 to 24027.

MR RUBIN:. Okay.

THE COW SSI ONER:  The cases are --

MR. RUBIN. Thank you.
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THE COW SSI ONER: The cases are there.

MR. RUBIN. Ckay. Thank you. Sorry.

THE COW SSI ONER:  So maybe |I'I| open
It up for sone discussion on ny fell ow comm ssioners
about that as a potential |anding spot.

MR. BLOOM So the two issues, you're
| ooking for comments on both of those recomendi ng
recommendati on regardi ng staying --

THE COWMM SSI ONER:  Wel |, denying both
notions to di sm ss.

MR. BLOOM  Yeah.

THE COMM SSI ONER:  Staying the cases by
the notion to dism ss and then basically noving
forward with the hearing that is the EMSU injection
cases in Septenber as sort of the best package 'cause
we resolve the notion to dism ss that way, the notion
as to scope naturally -- the natural consequence,
that's where you'd end up is to scope.

And then the sort of separate question
is whether we want to consider staying 24432, 24434 or
24436 or whether we just want to | eave those al one and
|l et the parties take their own counsel on, you know,
potential inpacts to their interests by participating
in or not in this mtter.

MR. BLOOM | know, M. Chair, | don't
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know i f we've heard fromthe OCD on this or if there's
any thoughts there.

MR. TREMAINE: I'Ill try to be brief.
Thank you, Conmm ssioner Bloomand M. Chair.

| think the OCD supports | think nuch
of the outline or recommendation that the Chair just
outlined. | think that the current cases before The
Commi ssion related to the EMSU are the appropriate
bite size for the hearing that's currently schedul ed
and will allow all parties with interest in the area
to participate. There's been a |ot of talk and
briefing about the issue of joinder and inplication of
due process concerns.

| can concur with the Chair's statenent
that the Chair and the director have the authority to
el evate those cases. |'m dubious of the Sixth
Amendnment clains that were raised. So that's
sonet hing that The Comm ssion or the director could
do, but ultimately, | think that those concerns may
| argely be resolved by the entries of appearance this
norning. And so while those other cases have not been
el evated up, ny understanding is Rice and all of the
ot her parties that we've been discussing have actually
now ent ered appearance and notice of intervention.

So unl ess any party is opposing those,
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| think that question's resolved and could be npoot.
And so you don't necessarily have to reach a

determ nation on that and all of the parties of
Interest will have an opportunity to take part in the
hearing to address the, as we've di scussed ad nauseam
t he underlying ROZ question that's driving everything.
I n addition, you know, OCD s technical team has | ooked
at the information it currently has avail abl e.

It's not final determ nation, but it is
OCD' s position that the EMSU represents the nost
| ogi cal core set of facts raised by the | egal
questions in the various applications. And so | think
both in terns of the actual core of simlar facts and
ci rcunst ances but al so when you factor in, and what we
haven't really tal ked about is, admnistrative
ef ficiency.

So | think the inclusion of all the
parties who have now entered appearance wll -- al
interests will be appropriately raised at the hearing
i n Sept enmber based on the scope discussed by the
chair. But we're not going to have to get into the
m nutia of mnor differences between particular wells,
is there going to be X amount of inpact to this well
versus that well because there will be -- | anticipate

factual distinctions between the wells but not to the
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| evel of is there an ROZ and is the zone getting
wat ered out.

So | think that ultimtely, the
questions that were raised by the -- put before The
Comm ssi on has been addressed. And if there is any
ongoi ng concern related to the Sixth Amendnent issue,
that's sonething that OCD would ask tinme to address.
| don't think it's an issue. |'mdubious. | also
think that there's an issue with using it defensively
rat her than offensively.

And | would just note as a practical
matter this is sonething that The Conm ssion and The
Di vision need to keep in mnd because it's the comon
practice of operators before The Division to cycle
t hrough using basically the entirety of the oil and
gas bar in New Mexico. So when you | ook at the docket
on any given day, the sanme operator wll be
represented by nultiple different firms. So this is
sonet hing that would conme up potentially in the
future.

And | astly, regarding the notion for
summary judgnent raised by M. Rankin, |I'm]l ooking at
the rules and | don't think that that noves the needle
on anything. | don't actually think that The

Conmi ssion is required to rule on that notion for
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summary judgnment in advance of the hearing so the
parties can do what they want to do and that could be
essentially stayed until |ater.

In nmy opinion, the 19.15.4.16 C gives
The Chair and The Comm ssion the discretion to rule on
di spositive notions. So | think that that's
-- basically, | think everything is wapped up by the
entries of appearance and that OCD s recommendation is
that The Comm ssion nove forward essentially along the
| ines that The Chair only know.

THE COWM SSIONER: M. Suazo is
representative of a party that, if I'mcharacterizing
this correctly, has one of those Division cases we're
tal king about that is not currently at issue here but
has an entered an appearance in this matter. Wuld
wel cone your perspective on those questions.

MR. SUAZO. Sure. Thank you,

M. Chair.

| guess let nme address first the wells
within the EMSU and the wells outside of the EMSU.  On
behal f of Pilot -- | think |I can represent that they
clearly prefer that the wells within the EMSU be deal t
with on their owmn and that the wells outside of the
EMSU be left to, you know, another proceeding if

possi bl e.
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Wth respect to the conflict |ike
yourself | worked at a 1,000 plus person law firmin
conflicts like this are addressed relatively routinely
and | have every confidence that that can be done so
here. That being said, you know, it conmes down to
initiating offer to -- or so this issue going to
di sm ss the proceedi ng against Pilot and OM. And
that's a bit of a m xed bag from our perspective
because for starters, it's not being dism ssed with
prejudice. And that still |eaves us with the
potential inplications of the district court case that
M. Rankin referenced.

And the district court case agai nst
Pilot is essentially identical to the one agai nst
Goodni ght here. And the court in that case set the
hearing in |ate May, but it would |ike OCD and The
Conmi ssion to weigh in on these various issues with
primary authority. And so the concern fromPilot's
perspective is what are the inplications just 'cause
this OCD case goes away in the short-term what are
the inplications in the long-term especially because
The Conmm ssi on needs to have the first insight that
the court -- that will guide the court at a |ater
dat e.

So unl ess Ms. Shaheen is ready to
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represent that the case against Pilot will be

di sm ssed as prejudice, | still think that at | east
for right now Pilot's position is that they wll
oppose the dism ssal 'cause they want to reserve the
rights -- its rights to assert its right over the
formati on and the EMSU goi ng forward.

MR RUBIN. M. Chair, may we take a
very, very brief break so | can talk to the Chair
offline for a few nonents?

THE COWM SSI ONER:  Yeah.

MR. RUBIN:. Thanks.

THE COW SSI ONER:  Let's cone back in
ten mnutes, so 11:25.

(OFf the record.)

THE COWMWM SSIONER: All right. W are
back on and | think we heard fromall the parties on
the proposal that | had put -- the sort of straw
proposal that | had put out. Conm ssion counsel
correctly rem nded ne that any sort of Commi ssion
action on cases 24432, 24434 or 24436 woul d be
| nproper because while | know the parties to those
cases were well aware of this hearing, it was not
formally noticed on our agenda, those case nunbers
that we m ght be taking any sort of action today, at

| east The Conm ssion may be taking any sort of action
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on t hose.

So, therefore, |

notion that The Comm ssion
-- deny Goodnight's notion
me start

again. |'m going

Enpire's nmotion to dismss

orders R 7765 and R- 7767 that were filed by Goodni ght

and those are in case no.

t hose --

appl i cati ons be stayed pending the conclusion of the

currently schedul ed hearing for

MR. RUBI N:

mean it'l

THE COVM SSI ONER:  No.

stayed and the OCC wi ||

the docket with the parties after the hearing --

MR. RUBI N:

MR, BLOOM

both those --
one noti on.

MR. RUBI N:

MR. BLOOM

Then |

right. SO nove

DR.  AVPOVAH:
THE COVM SSI ONER

24277 and 24278 and that

that that notion be denied and that those

proceed to hearing in Septenber.

revisit,

it sounds like we're doing two things on

| s that okay?

woul d i ke to make a
deny the notion to dismss
to dismss -- sorry. Let
to make a notion denyi ng

the applications to anend

Sept enber .
M. Chairman, by stay you
They will be

putting them back on
Ch, vyes,

yes. Ckay.

M. Rubin, it's okay to do

Yeah. That's fi ne.

And we're good? COCkay. All

| second.

Let the record
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reflect that notion was approved unani mously. The
second notion |I'm proposing to nake is that we dism ss
the notion to dismss filed by Goodnight to dismss
cases 24021 through 24024 and 24026 and 24027. Those
are Division case nunbers that are all part of case of
-- Conmm ssion case 24123. And nuch |ike the first,
t hose cases be stayed until some future date foll ow ng
t he hearing in Septenber.

MR. BLOOM | so nove.

DR. AMPOMAH: | second.

THE COW SSI ONER: Let the record
reflect that that notion was approved unani nously.
And then the final nmotion I would nmake as to the scope
of the hearing, and | think this flows fromthe
actions that were just approved on the notions to
dism ss, that the hearing in Septenber have the
following scope: that it is to address the potenti al
for a recoverable oil zone, residual oil zone in the
San Andres within the EMSU unit and that it covers any
applications to inject or applications to revoke the
authority to inject for SWbs | ocated within the EMSU
boundary.

MR. BLOOM | so nove.

DR. AMPOVAH. | second.

THE COW SSI ONER:  Let the record
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reflect that --

M5. SHAHEEN: Just to clarify, you nmean
Goodnight's wells within the EMSU?

THE COMWM SSIONER: | see. Sorry. |
shoul d have clarified.

That it covers the Goodni ght wells that
are currently at issue before The Conm ssi on.

MR. BLOOM | so nove.

DR. AMPOMAH: | second.

THE COW SSI ONER:  Let the record
reflect that that notion was approved unani nously.

And | think that infornms the scope of the hearing for
Septenber. And so the last itemon the docket for
today in this case is a request for reconsideration of
the notion partially quashi ng Goodni ght M dstream
Perm an's subpoena and specifically -- and | was

aut hori zed by The Conm ssion to act on the subpoena
with advice from Conm ssi on counsel .

My decision to produce docunents
responsive to request no. 7 to 9, that was quashed in
Its entirety and there is a request to restore that.
|'d like to offer sonme brief argunents fromthe
parties related to that nmotion and we'll start with
M . Rankin.

MR. RANKIN: Thank you, M. Chairnman.
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" mgoing to go ahead and put these up
on the screen. |I'mnot sure if everybody is famliar
with these requests specifically so | want to make
sure that you all can see the | anguage here. And ||
just quickly wal k through what we're asking for. And
|"'mgoing to give a little bit of background because
|"mgoing to explain how it came about that we were
seeking this information. Okay? The first request
here is a request for reserve reports for the EMSU
I ncluding related internal/external conmunications,
emails, summaries and so forth that reflect on or
di scuss concern, those reserve reports.

That's kind of a general request that
we're asking for. And the reason we're asking for it,
not just the reserve reports but we're asking for the
comruni cati ons and sunmari es because we want to
under st and what information or data was provided that
relate to the preparation of those reserve reports.
While we think that the reserve reports will identify
t he nmet hod, neans and the data that went into the
cal cul ati on, we also want to understand what was
provided to the parties that were doing the work.

The second one, no. 8, is simlar,
except it's a little bit broader. As M. Hardy

poi nted out, and she was speaking, just to be clear,
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I n her response, in Enpire's response, they were
taking a position it seens that we were only seeking
SEC reserve reports. And that's not the case. W're
asking for a broad range of potential reserves reports
because we're trying to identify what Enpire or its
third-party engi neering consultants have | ooked at and
have identified as potential for hydrocarbons in the
San Andres and around the EMSU.

So the second one, no. 8, is asking for
not just reserve reports, nmeaning proved reserves,
okay, which is what the SEC requires, but we're
| ooki ng for a broader range. We're | ooking for
proved, probable and possible reserves which are
defined ternms under the Society of Professional
Engi neers' guidance for determ ning reserves.

So we're | ooking for a nmuch broader
range, anything that would qualify under those
definitions for oil, gas and hydrocarbons within the
EMSU and again, asking for reports that relate to
t hose, including you' ve got comuni cati ons because
we're trying to figure out -- and summaries 'cause
we're trying to figure out what data went into the
preparati on of those reports.

And the last one is all reserve reports

and reserve estimtes prepared to underwite the
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acquisition of the EMSU again. And |I'mgoing to
explain why we asked for this in particular and I'm
going to do so by pointing to sonme testinony that
Enpire's chief operating officer gave and that wl|
also lay out a little bit of the background to explain
why it is that we're focused here today in these
requests on reserved reports.

So to do that real fast, and | think
you all probably have a good idea of what reserve
reports are. But |I'mgoing to point out here this is
fromthe SEC paper that we attached as part of our
notion, proved reserves. Again, it's the highest kind
of standard. |It's what the SEC requires. And of
course, we understand that the San Andres isn't going
to have proved reserves. There's no production from
the San Andres as an ROZ. So of course we understand
that's likely going to be the case, that there are
none.

But we're also | ooking for probable or
possi bl e reserves. And you'll see, as | get into the
testinmony fromEnpire's chief operating officer, why
it is that we think that they may have done this. And
i f they haven't, that's fine. W'd like to know. So
in any event, that's the basis for what probable

reserves and pI’OVGd reserves are.
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Now, this goes back to the Piazza case
when we were initially seeking authority to inject in
one of those wells that is subject to this subject set
of hearings. |It's the only case that's up on de novo
appeal. Now, you'll see that |'ve outlined and
hi ghl i ghted sone of the dial ogue here between what the
-- let me get to ny point here -- between -- actually,
this is between M. Padilla and Enpire's chief
operating officer.

So where you see the A here for answer,
that's their chief operating officer responding to
questions from M. Padilla. And |I've highlighted his
testinmony. You'll see he goes on to say, in response
to a question, that Enpire has had their own
subsurface teamthat has | ooked at the formations, you
know, our productive horizons. W've also had
third-party studies that we've done and, you know,
that's what we're going -- those are the people |I'm
listening to on this one.

So he's tal king about that he's had
third-party studies and he's had their own subsurface
team eval uate formations with the EMSU. So, you know,
nmy perspective, | think, okay, they've got internal
studi es and they've got third-parties who are | ooking

at this. Goes on to say that Goodnight is contending
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that Enpire did not produce, they're hol ding back
docunments and not disclosing those. |Is that accurate?
He says it's not. You know, of course there are
proprietary trade secrets that are al ways at issue.

We want to get those reviewed before, you know, he
goes on to kind of say you want to nake sure there's
not hing proprietary. But of course, | wouldn't hold
anyt hi ng back fromthe court or fromthe conm ssion.
That's great. OCkay.

He goes on to say that Exxon did a |ot
of review. They did a lot of review of the ROZ. So
" mout here, that's when | think, okay, ExxonMobi
has done sone substantive work. | expect to get a | ot
of docunents showi ng what ExxonMobil has done as the
prior operator of the unit. He goes on to say that --
you know, responds to our question, "How do you view
the ROZ potential in this field?" "W viewit as the
cornerstone of our strategy that we're going to praise
it at least." Okay?

So ny understandi ng, based on this
di scussion and testinony that goes on, is that one of
the reasons, the notivations for purchasing this unit
because they believe it has an ROZ potential. Okay?
He says, "Now a project starts at appraisal, goes to

sel ect, define and execute." So you see during this
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course of his testinony he says, "We're in the
apprai sal stage right now." This is two years ago.
"We're appraising it. W feel confortable that we're

going to be able to have a very large production from

across the full interval, including the bottom
interval. That would be the San Andres.”
So he's telling nme -- actually telling

M. Padilla in the course of his testinony that they
have the confidence that they have substanti al
hydrocarbons within the San Andres, that one of the
reasons they purchased it was because of the ROZ
potential down to the bottom of the San Andres. |It's
the cornerstone of their strategy.

Now he goes on to say, in the course of
this dialogue, "I have our own subsurface teans and
|"ve had other reviews say that there's plenty of
potential on the order of basically conpany maker type
potential that you would defines as a residual oi
zone." That's a substantial statenent. | want to see
what their internal review say about the conpany naker
type potential and | want to see what these third
parties' review say about conpany naker potential.
Okay?

This is inportant to ne because during

the course of this hearing, this is news to ne. Ckay?
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Does the San Andres -- does that include the San
Andres formation? Does this conpany maker potenti al

i nclude the San Andres? His response, "That includes
t he whole fornation that we have unitized, the whole
formati on of the Grayburg San Andres was -- fornmation
has been unitized." Ckay.

So |'mhearing to nyself, boy, they
must have a |l ot of docunents. They nust have a | ot of
stuff that's going to show that the San Andres has
potential, not only fromthem but from ExxonMbil, XTO
and fromthird parties that they've hired to revi ew
it. So at that tinme, okay, | thought to nyself, well,
we'll see what happens. The Division rules and the
Pi azza case that they went ahead and denonstrated
sufficient evidence that there's at | east potential
for hydrocarbon so they denied our application to
I nj ect.

Then we filed these additional cases in
the unit, the four that are at issue here. And |
served themwi th discovery. Okay? No. 1, | want,
based on everything | heard from M. Sweeney, | want
docunents, communi cations, correspond, ennils,
anal yses reports, summaries, whatever you've got,
okay, that shows whet her you believe there's

hydrocarbons in the San Andres within the EMSU, but
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al so docunents that show that they're not. Ckay?
don't want to just know what they're relying on to
show that there are. | want to know evidence that is
contrary, adverse to their position.

| mean, this is it. This is a pretty
sinple straightforward request for docunments. Okay?
| got seven docunents in response. | got one docunent
t hat was prepared by Enpire. The rest were prepared
by Dr. Trentham and M. Ml zer or one involved
Li thuania ROZ potential. Nothing related to anything
that he said in his testinony about the internal
reviews they did about the third parties they hired to
eval uate the ROZ or anything that shows that this
conpany maker type ROZ potential in the San Andres.

| was a little disappointed that |
didn't get what | asked for. Okay? What else did |
ask for? Now, in the course of that testinony, if you
were to review it all, you'll see that he's talked
about -- that Enpire's in the appraisal stage.
They' re appraising the potential for ROZ | had
substanti al dialogue with M. Sweeney at the tine
trying to confirm whether or not Enpire had prepared a
witten plan for how they're going to appraise ROZ.

He testified that, yes, we have a

witten plan. So | canme back in the initial subpoena
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where |' m asking for docunents, | ask him specifying
directly to the testinony, "Please produce your plan,
how you' re going to assess and evaluate the ROZ in
this zone." Eventually, | was told, you know, that
they don't have a witten plan. Okay? They said they
did, but they don't. And the witten plan that
M. Sweeney was referring to was an XTO brochure that
was produced during the course of the hearing.

That's what he neant apparently. Ckay.
So that is all | got was XTO s brochure that |
under stand was provided as part of the data room
during the acquisition of the Enpire ESMJ unit when
Enpire was buying. So in nmy mnd, these three
requests also had covered everything that M. Sweeney
testified about at the hearing. | ought to have
gotten their internal docunents, their reviews and
anal yses showing that there is an ROZ potential, that
there's conpany maker type productivity within San
Andres, but | didn't get it. OCkay?

So now, | did have an ongoing
di scussion with Enpire counsel fromthe tine of --
from about Novenber until through, oh, man, March,
back and forth, back and forth. You know, | was
aggressive. | was pushing them | wanted docunents

‘cause they're claimng that there's an ROZ in the
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zone and they're seeking to conpletely extinguish
Goodni ght' s operations. They've got 11 injection
well's that they're disposing of that they've

aut hori zed and approved within the area and everyone
but one Enpire seeking to revoke.

Empire -- Goodni ght has spent over
several hundred mllion dollars devel oping a pipeline
system that brings in produced water and of course
they take this very seriously. W have a right to
this information and a right to see it and apparently,
whet her they have it or not, we didn't get it. Okay.
So that's the first round of discovery and so, you
know, |'m not blam ng, you know, counsel for anything.

| believe, you know, whether Enpire has
this informati on, M. Sweeney was puffing about what
t hey have or not, | don't know. But, you know, Enpire
has not produced what | understood themto have as far
as devel opnment plans. Now, fast forward to today,
okay, | thought to nyself, well, they don't have any
i nternal plans or devel opnent, maybe they' ve done
reserve reports. Maybe when they went to buy this
cornerstone of their strategy in New Mexico, they
woul d have gone and gotten a reserve report for their
potential ROZ, maybe it's not proved reserves. Mybe

It's probable or possible reserves, but | didn't get
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what | thought I would get with ny first round so
maybe "Il try reserve reports.

It has nothing to do with the financing
of the unit. It's actually -- it's all to do with
what data or information Enpire provided to its
third-party consultants who conducted or audited and
gave their sign-off on whether or not their
hydr ocarbon reserves in the San Andres within the
unit. So we served the current discovery that we're
at -- I'mdiscussing here today which are the seven.
And whet her or not they have reserve reports or
whet her or not the conmmunications around themis
burdensone, | nean, | disagree.

| think, you know, we're at a point
here where the issue, as we just has laid out, is
whet her or not there's hydrocarbons in San Andres.
And now one other point | wanted to make is when this
di scovery issue cane up, Enpire had already filed its
exhibits and testinony in the Division cases. And
that's when it becane apparent to nme that they had
I nformation potentially that went to our discovery
requests in the first subpoena that was not -- that I
beli eve was not provided to us. Okay?

And the information that canme through

in their discovery and their testinony was information
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that Enpire was relying on in support of their claim
that there is ROZ. So, again, we went through a
process to get that information and | believe we now
have all the information that at |east Enpire is
relying on in support of its clains.

But what | don't have is docunents and
i nformation that show the non-exi stence of
hydr ocar bons, okay, for -- | nean actually do. |
think they actually provide it to us, but | also
believe that there is a lot nore information out there
that they have that shows that there are no
hydrocarbons in the San Andres and | -- that's one of
the reasons I|"'mnow trying to get the reserve reports.
| want to see what data and information Enpire
provided to its third-party consultants to assess and
evaluate the total reserves in San Andres, whether
It's proved reserves, probable reserves or possible

reserves or even internal estimtes of reserves.

VWhat ever it may be, | think we have a
right to that information. | think The Division would
like to see the information. | think The Conm ssion

woul d |i ke to understand what is out there. And
that's why | think these three requests are so
i nportant and why |'m asking The Comm ssion to

reconsi der these three requests because | think, you
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know, we haven't been able to get to date what | think
we are owed, what The Division is owed and what The
Comm ssi on woul d want to see, which is, you know, what
Is out there, what is the evidence you actually show.

And so | just, you know, | think maybe
my point was made and | want to tell that story a
little bit because when you actually reviewthe
testi nony, what M. Sweeney said, you know, it was a
very clear statenent that they have these reviews,
t hey have these assessnents, they've gone to these
third parties. And so | haven't gotten anything yet
t hat shows that at all. Not hing.

| have no internal reviews or
assessnents, plans, show ng what they' ve done. Now
they' re taking evaluation studies of San Andres. |'ve
gotten slides and docunents fromDr. Trentham and
M. Mel zer that are, you know, public slideshows
about, you know, ROZ potential in carbonite, you know,
pl ace, but | haven't gotten anything internal that
shows -- now, two years since M. Sweeney has said
that they're undertaking an appraisal of the zone.

And, you know, Enpires and the -- they
are the operator of this unit. |It's been there since
1984. They have hundreds of wells, lots of data. And

maybe there's zero data that shows there's
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hydr ocarbons in San Andres, fine, but | also want all
the data and information that shows there's not.

So with that, M. Chair and
conmm ssioners, | respectfully ask that the
Comm ssi oner reconsider the denial of these three
requests and nove the Enpire should be required to
produce docunents that are responsive to them as wel
as the data and information underlying them The data
I nformation underlying themis at | east responsive to
the first request that we asked for back |ast year.
It's at | east responsive to that and we didn't get it
and we should get it here.

And when you | ook at what, you know,
for exanple, the SEC filings and subm ssions, you
know, they took at -- they review what was provided to
them by Enpire. OCkay? And while the SEC reserve
report doesn't break down on the |ocation that's
bet ween their North Dakotas asserts or New Mexico
assets or any place else, the reserve estinmates were
based on interpretations and factual data provided for
t he Enpire petrol eum corporation.

So that information is going to show,
you know, whether there are hydrocarbons or not
hydrocarbons. And this third party did an assessnent

to determne in their view how many hydrocarbons there
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are and what the value of themis. Now, you know, ny
point sinply is that this is responsive. Like what
was provided to themis responsive. W didn't get it
as far as | know.

So that's the reason for this request
and the reason for this request for reconsideration.
Wth that, | ask that our notion be granted and we be
gi ven the responsive docunents both to those three
that were initially quashed and to the origina
request that we filed back |ast year. Sorry.

M5. HARDY: Thank you, M. Chair. The
three requests that M. Rankin is discussing are
specific to reserve reports. Reports are, by nature,
docunments that are reported sonewhere. They're not
i nternal analysis. They're reports. And |'ve stated
very clearly in our response to the notion that |
filed late yesterday that we do not have reserve
reports regardi ng hydrocarbons in San Andres. W
don't have them

The SEC requires reporting of proved
reserves only, not possible reserves and not potenti al
reserves. So for that reason, we do not have reserve
reports that address whether there are hydrocarbons in
the San Andres. M. Rankin's request really, it seens

to nme, is for the data underlying Enpire's testinony
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and position that there are hydrocarbons with San
Andres nore generally. And he is incorrect that we
have not provided that information. | think
M. Rankin is ignoring our first supplenental response
to the subpoena and our second suppl enental response
to subpoena.

| f The Commi ssion | ooks at our reply on
our nmotion to quash at page 21 of the PDF, we provided
a copy of our second suppl enental response to the
subpoena. And Goodni ght asked for all docunments
concerning the existence or non-existence of
hydrocarbons in the San Andres. W' ve suppl enent ed
that response. We've provided initial response.
We' ve supplenmented it twice. W've provided
publications, a fracture study, register |ogs, another
fracture study. We provided communi cations with our
expert wtnesses. W've provided a resistivity log, a
core anal ysis, core description, routine core
anal ysis. A 1987 water flood report. A 1988 water
fl ood plan report.

So we have provided all of this
i nformati on and we' ve provided it again and again.
And we are here again listening to the sanme demands
from Goodni ght that we've been dealing with for

nmont hs. And we have fully responded. \et her
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M. Rankin thinks our information is sufficient is his
own issue, but we've provided all of the responsive
i nformation that we have to their request.

So | just respectfully disagree. |
don't think there is anything else that they're
entitled to get. And | don't think The Conm ssion
needs to reconsider its order. And M. Rankin
previ ously asked specifically for the reports that
M. Sweeney was referring to. W responded and said
he's no | onger an enployee. W don't know exactly
what reports he was referring to, but anyway, here are
all the docunents that we have.

So that's where we are. W don't have
anything else at this point in response to these
requests. And | think The Conmm ssion's order was
appropriate and should be maintai ned, quashing the
subpoena. We've provided all of the information that
has been previously requested. And we are providing
suppl enmental information in response to the request
that The Comm ssion didn't quash. So | would ask that
the notion be denied. And I'msorry if | was speaking
too fast.

THE COWM SSI ONER: No. "1l offer
maybe a little insight 'cause | was authorized by The

Conmi ssion at our |ast hearing to act on the subpoenas
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and the notion to quash. You know, as explained in
our notion or in our order -- well, let's stop. Bear
with me one second.

We had basically decided to quash those
because we felt like it was pursuing, yes, that. Do
not appear reasonably calculated to provide rel evant
di scovery on the technical issues in this case, but on
Enpire's financial consideration for acquiring its
working interest in the EMSU. You know, | ooking at
the briefing on this question, and again, going back
to the breadth of the request, | still see sone facets
of that concl usion.

However, the couple of hours of
di scussions we had is one of the key issues for
resolution at the hearing in Septenber is the question
of prove, probable or possible reserves, which is in
question eight and it | eads the technical basis. It
Is in a request certainly seven and eight, nine still
continues to ne going to nore financial questions as
opposed to necessarily technical ones.

But either reserve reports that m ght
be filed or internal reserve estinmates prove, probable
or possible and Goodni ght's subpoena at |east into
ei ght did go beyond reserve reports. You know, on

reconsideration at |east discussing it now does seem
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to relate to a technical issue squarely up for
decision in Septenber. And so | guess |I'd welcone a
little bit nore discussion on that observation after

| eadi ng both Goodnight's filing and Enpire's response.

MR. BLOOM M. Chair, a question to
you. Have | got this right? No, it slipped ny m nd.
Never mnd. 1'll come back to it.

THE COWMM SSI ONER: And | guess maybe
|"d offer it up first to Enpire because it would seem
to nme that at |east, you know, internal or external
docunments or estimates, | nean, you know, there are
reports prepared for public consunption and there are
al so reports prepared for internal consunption for
different reasons relevant to prove, probable or
possi bl e reserves seemto be squarely relevant to the
i ssues we're going to be deciding in Septenber.

MS. HARDY: And M. Chair, | think the
I ssue, right, is whether there are hydrocarbons in the
San Andres within the EMSU.

THE COWM SSI ONER:  Uh- huh.

M5. HARDY: Right? So if the request
pertain to reserve reports prepared regardi ng or
supporting docunments for those reports regarding the
exi stence of hydrocarbons in the San Andres within the

EMSU, we don't have them because those are not --
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those are not report. | nean, if you | ook at the SEC
reports that M. Rankin is showi ng, they are conbi ned
geographi c areas, conbined formations. They don't
relate to those issues. So | think that's the
pr obl em

And the other issue is that reserve
reports that are publicly filed with the SEC are for
of course a different purpose. Right? | nean, The
Comm ssion and Division's obligation is to protect
correlative rights in different ways. The SEC has
very strict paraneters on what they require reporting
on 'cause they're looking at it for a different
purpose. They're |looking at it for whether people
shoul d invest in conpanies or not. Right? So it's
just a different purpose. But | think the bottom
line, I've said this in our response that | filed
yesterday, is that we don't have reserve reports that
relate to the existence of hydrocarbons within the
EMSU in the San Andres.

THE COMM SSI ONER:  What about under
ei ght which asks for any internal or external
estimtes not reserve reports of hydrocarbons within
t he EMSU?

M5. HARDY: | think those were covered
by Goodni ght's other request for production which
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relate to -- or even broader than that. Right? Their
request that we have provided responses to nultiple
times is for all docunments that relate to whether the
exi stence or non-existence of hydrocarbons in the San
Andres. | nmean, that's an extrenely broad request,
which is part of why we objected to it to begin wth,
but then we negoti ated extensively over several nonths
and ended up provided the information that we have so

THE COWM SSI ONER: Wl |, where | am
today is that in |looking at the argunents and the
techni cal discussion we had today about sort of scope
of the hearing and the issues that at |least as it
relates to request no. 8 in the subpoena that we
squashed that that was inappropriate and that should
be restored because that goes to all internal and
external estimtes of prove, probable or possible
reserves of oil and gas hydrocarbons within the EMSU
and, you know, possibly also seven, but | appreciate
that those reserve reports or maybe Enpire's position
t hat those are what are submtted, you know,
referencing reports submtted to the SEC

But sonme restoration of those requests
I's proper because they do go squarely to technical

| ssues that are before us. And | guess | would | ook
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to Conmm ssion counsel. Cbviously | was authorized by
The Comm ssion to act on the discovery notions. Do |
act as chair on reviewing it or would you recommend
action by the full conmm ssion?

MR. RUBIN:. Thank you, M. Chairnman,
menbers of The Conm ssion. |It's perfectly fine for
The Commi ssion as it is before The Conmm ssion at this
point to rule on this if it wishes to. |It's certainly
on the agenda. It's an interesting argunent by
M. Rankin that these seven, eight, nine were
propounded in response to what he suspected were the
failure to provide docunents in response to previous
requests.

So | understand it nore now.  But
nonet hel ess, | think no. 8, as you say here and
certainly is certainly relevant and especially at
today's discussion. |If there was sonme abuse of the
di scovery systemthat M. Rankin is alluding to, that
woul d be a separate notion if they had not -- if he
cont ends based upon what M. Sweeney testified to many
years ago that they're w thhol ding sonething that they
have and they're not giving it, that's a separate
notion. But the answer is not to provide additional
di scovery 'cause if they're lying, then they'll just

i e agai n anyway.
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And certainly I would not want to not
amend the notion -- the order with respect to rights
sinply because there are no nore responsive docunents.
They can -- if the result of this is that Enpire
submts, says, "Yes, okay. Here's your answer to no.

8, we have no additional docunents," then so be it.
It does not nean we should not anend to allow themto
no. 8.

So | think it is fine for the Chair to
call for a notion by The Conmm ssion. And | believe
the notion, if | understand it correctly, is to anend
t he previous order, partially quashing to restore the
obligation of Enpire to respond fully to no. 8.

THE COWM SSI ONER:  Yes. That's the
nost -- so | nove to anend the prior order of The
Comm ssi on, partially quashing the subpoena to restore
no. 8 as part of the subpoena. So |I'm anending the
notion to partially quash accordingly.

MR. BLOOM And | will second.

THE COW SSI ONER:  Dr. Anponmabh.

DR. AMPOMAH:  Approved.

THE COW SSI ONER:  Conmi ssi oner Bl oom

MR. BLOOM  Approved.

THE COWM SSI ONER: Let the record

reflect the notion was unani nously approved and we
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w |l issue an order anmending the notion accordingly.
That covers the last itens on the matter for these
cases.

Do we have anything to discuss or flag
under pending this litigation, M. Rubin?

MR. RUBIN. Unfortunately, we do,

M. Chair, nmenbers of The Comm ssion. About a week
and a half ago we received an order fromthe District
Court which I've forwarded to you separately. 1In the
Atencio lawsuit in which the District Court, Judge
Matt hew W son, denied the defendant's notions to

di sm ss except with respect to the legislature's

noti on on -- which asserted i nmunity.

So the District Court judge did give us
| anguage that would allow for interlocutory appeal.
We are in the process of working with the other
executive defendants which would be under EMNRD and
their respective cabinet secretaries to put forth a
product that hopefully the Court of Appeals will take
up.

We're going to nmake part of that notion
to be a request for a stay the District Court

deci sion. O herw se, discovery and an answer w ||

proceed as per the rules. And so we will file that, I
wll send you the draft of it. It will probably be
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pretty short notice because the interlocutory
application is due in the mddle of next week so the
clock is ticking.

So as to the second noving part, again,

we need -- we're not going to assune that sonehow the
Court of Appeals will save us fromfiling an answer.
| did. It was pulling teeth, but | received a 30-day

extension on the plaintiffs to file the answer. And
that is a good thing because it is a 440-sonethi ng
progress conplaint. | amalnost conplete with ny
initial take through it.

We, of course, wll coordinate with the
executive or co-defendants in the executive branch and
we are all positioned roughly simlar as needs to be |
guess the legislature. However, this is still a
significant task for this Comm ssion and | may -- if
our next neeting is July 18th, that is cutting it very
cl ose to when our deadline is to file the answer. So
| may ask to our staff to schedule a special neeting
where we will go into closed session. Okay?

THE COWMM SSI ONER:  Ckay.

MR. RUBIN:. To go through a draft
answer. It is a -- we are responding as a public
entity and there are certainly sonme significant issues

that | need to have ny client, you three, agree to
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before | file sonmething. And we're not going to do
t hat today obviously. That's not what we have today.
So look for a request for a special neeting.

THE COMM SSI ONER:  Maybe sonetine the
week prior.

MR. RUBIN:. Yes. And | understand
Dr. Anpomah has sone travel plans which we need to
wor k around as wel | .

THE COWM SSI ONER:  Ckay.

MR. RUBIN:. But we'll need to do that.
And again, it's a -- what | will dois | will forward
to you all, before that, the privileged matter of
course what | am highlighting as what we shoul d deny,
what we should admt, what we have no know edge of.
And | encourage -- we are encouraging, especially The
Chair because you work with ARCO [ ph] defendants that
you could start that process collaboratively with them
as opposed to just always nme going to their attorneys
whi ch, you know, the |ess attorneys involved, the nore
efficient it is.

THE COW SSI ONER:  Yeabh.

MR. RUBIN. So with that, | wll keep
you posted and stand for any questi ons.

THE COWM SSI ONER:  That makes sense.

We'll work with The Comm ssion clerk to get that
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speci al neeting noticed and set.

And with that, | would note that our
next schedul ed public open session neeting is July 18,
2024.

M . Ranki n.

MR. RANKIN: Thank you. Sorry,

M. Chair. Just a quick housekeepi ng questions on the
rei nstatenment of that request no. 8. WI the order
provide for a timeframe for production of those
responsi ve docunents?

THE COW SSI ONER:  Yeabh.

MR. RUBI N: Yes.

MR. RANKIN:. Ckay. And | nean |I'mfine
with 30 days | guess fromthe order if it's going to
be quickly issued.

THE COW SSI ONER:  Yeabh.

MR. RANKIN: Ckay. And that's fine
with me. Thirty days is fine. W are running out of
time, but 30 days shoul d be fine.

MR. RUBIN:. And it'll also be sending
t oget her general rulings in the previous order too.

MR. RANKI N:  Thank you.

MR. RUBIN:  Okay.

THE COWMWM SSIONER: And with that, 1"l

adjourn the July 20th neeting of the Ol Conservation
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Comm ssi on.

Thanks all.

(VWher eupon, the neeting concluded at

12:10 p.m.)
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CERTI FI CATE

I, JAMES COGSVELL, the officer before whom
t he foregoi ng proceedi ngs were taken, do hereby
certify that any witness(es) in the foregoing
proceedi ngs, prior to testifying, were duly sworn;
that the proceedi ngs were recorded by ne and
thereafter reduced to typewiting by a qualified
transcriptionist; that said digital audio recording of
said proceedings are a true and accurate record to the
best of nmy know edge, skills, and ability; that | am
neither counsel for, related to, nor enployed by any
of the parties to the action in which this was taken;
and, further, that | amnot a relative or enpl oyee of
any counsel or attorney enployed by the parties
hereto, nor financially or otherwise interested in the

outcone of this action.

July 9, 2024 ;@%&ﬁz%

JAMES COGSVELL

Notary Public in and for the

St at e of New Mexi co
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CERTI FI CATE OF TRANSCRI BER

I, SANDRA HUANG, do hereby certify that this
transcript was prepared fromthe digital audio
recordi ng of the foregoing proceedi ng, that said
transcript is a true and accurate record of the
proceedi ngs to the best of ny know edge, skills, and
ability; that I amneither counsel for, related to,
nor enpl oyed by any of the parties to the action in
whi ch this was taken; and, further, that I amnot a
relative or enployee of any counsel or attorney
enpl oyed by the parties hereto, nor financially or

otherwi se interested in the outcome of this action.

July 9, 2024 /]

SANDRA HUANG
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