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APPEARANCES
Li st of Attendees:
Gerasi nos Razatos, Chair, O Conservation Conm ssion
and Acting Director, Ol Conservation D vision
Greg Bloom Conmm ssioner, GOl Conservation Conmm ssion
W Il iam Anpomah, Comm ssioner, G| Conservation
Conmi ssi on
Shei | a Apodaca, Law Clerk, GO Conservation Comm ssion
Jaclyn M MLean, Attorney, Hinkle Shanor LLP
M guel A. Suazo, Attorney, Beatty & Wozni ak, P.C.
Jesse K. Trenmmi ne, Attorney, State of New Mexico QO
Conservation Division
Adam G. Rankin, Attorney, Holland & Hart LLP
Ernest L. Padilla, Attorney, Padilla Law Firm P. A
Dani el R Rubin, Attorney, New Mexico Departnent of
Justice
Al lyson A. Beasley, Attorney, Western Environnental
Law Cent er
M chael H. Fel dewert, Attorney, Holland & Hart LLP
Sharon T. Shaheen, Attorney, Spencer Fane
Chri stopher L. Mbander, Attorney, State of New Mexico
O | Conservation Division
Dana S. Hardy, Attorney, Hi nkle Shanor LLP
Matt hew M Beck, Attorney, Peifer, Hanson, Millins &
Baker, P.A.
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PROCEEDI NGS
MR. RAZATOS: Good norning, everyone.

This is the Septenmber nmeeting for the G| Conservation

Commi ssi on. |'"m Gerasi nbs Razatos; |'mthe Conmm ssion
chair. And we'll start our neeting now. As always,
we'll start with a roll call. So if we can do roll

call with the Conmm ssioners, please. Go ahead.

MR. BLOOM  All right. Conm ssioner
Greg Bloomfor the State Land O fice.

DR. AMPOMAH: Conm ssioner WIIliam
Amponmah, designee of the Energy Secretary.

MR. RAZATOS: Excellent. And as |
said, I'"'mthe acting director of the G| Conservation
Division, and so I'mthe chair for the Ol
Conservati on Comm ssi on.

So we're all in attendance for this, so
we can docunent that roll call was done and everybody
Is present. W need to do an approval for our agenda
for the Septenmber 2024 agenda. So if we can do that?

MR. BLOOM | npve to approve the
agenda.

DR. AMPOMAH: | second.

MR. RAZATOS: Awesone. SO we can
docunment that the agenda was approved for this

session. Next, we have the approval of the August 15,
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2024, nmeeting mnutes. So if we could get an approval
for that?

MR. BLOOM | npve to approve the
m nut es of the August neeting.

MR. RAZATOS: G eat.

DR. AMPOMAH: | second.

MR. RAZATOS: Awesone. So we can show
on record that the neeting m nutes were approved.
Thank you, everyone. So we have pendi ng cases; the
foll owi ng cases are what we're going to do and have
for today.

Qur first case that we have is case
nunber 24683, application of Western Environnental Law
Center, and Citizens Caring for the Future,
Conservation Voters of New Mexico Educati on Fund, Dine
C.A.R E., Earthworks, Naeva, and the New MeXxico
Interfaith Power and Light, San Juan Citizens
Alliance, and the Sierra Club, to anmend specific
rul es.

This is a presentation of proposed
notice of rulemaking hearing. Are the parties present
for that? W'Ill start on this end and we'll just work
our way down.

MS. BEASLEY: Yes. |I'mAllison

Beasl ey, present for Petitioners.
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MR. RAZATOS: Awesone. Thank you.

MS. MCLEAN: Jackie McLean with Hinkle
Shanor on behalf of the Independent Petrol eum
Associ ati on of New Mexi co.

MR. RAZATOS: G eat.

MR. SUAZO. M guel Suazo with the Santa
Fe Ofice of Beatty & Wbzni ak appearing on behal f of
the New Mexico O and Gas Associ ati on.

MR. RAZATOS: Excellent. Thank you.

MR. TREMAINE: Jesse Tremaine for the
G | Conservation Division.

MR. RAZATOS: Thank you, M. Trenaine.

MR. FELDEWERT: Good nor ni ng,

M. Chair. MKke Feldewert with the Santa Fe O fice of
Hol | and & Hart on behal f of OXY USA, Inc.

MR. RAZATCS: Excel l ent. Thank you,
M. Fel dewert.

Anybody el se? Okay. So we can get our
matter started.

Ms. Beasl ey, please.

MS. BEASLEY: Okay. And | do have a
copy of the anmended notice, if helpful, | can provide.
So since the August 15th neeting, which we appreciate
t he approval of the request for hearing, we have net

since to try to work out this agreed-upon notice.
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And on Septenber 6th, we filed our
second anended notice of hearing. |It's nodeled after
noti ces of hearing in the past by this Comm ssion and
ot her rul emaki ngs, including the PFAS rul emaki ng.

And, in short, we are proposing a
hearing date April 14, 2025, to accommpdate requests
fromthe G| Conservation Division, the |Independent
Petrol eum Associ ati on, and ot her parti es.

And we wi Il endeavor not to use the
entire two weeks, but that is the proposed start date
to allow time, should we need that full two weeks. W
are proposing that parties file full direct testinony
and exhi bits on January 31, 2025, and rebuttal on
March 7, 2025, prior to that April 14th hearing.

We'd also like to note that we have
worked to find tinmes in COctober for all of the parties
to get together and further try to find common ground
and work out any sort of substantive issues, work with
| anguage, those sorts of things in the petition, and
have found a couple of dates in October that we are
aimng to do that.

And we appreciate everyone's efforts to
cone to agreenent on the notice and to neet in
October, and the Comm ssion's efforts, as well.

MR. RAZATOS: Excellent. Thank you.
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We' Il just nove right on down and see what everybody
el se has to say, as well.

M5. MCLEAN. | PANM has agreed to the
proposed form of order, and we don't have any
addi ti ons.

MR. RAZATOS: Excellent. Excellent.

MR. SUAZO. That al so goes for NMOGA.
We've agreed to the formof notice, and no further
coment .

MR. RAZATOS: G eat.

MR. TREMAI NE: Jesse Tremai ne for OCD
M. Chair, the parties worked together through a
coupl e neetings to address vari ous concerns.

And we encourage the Comm ssion to
adopt the formof order, with any necessary changes
that the Comm ssion deens necessary, and al so
encourage for this subject matter and the rul emaki ng
that the Comm ssion designate a hearing officer for
t he heari ng.

MR. RAZATOS: Okay. Thank you.

And M. Fel dewert?

MR. FELDEWERT: OXY has no concerns
with the proposed noti ce.

MR. RAZATOS: Okay. Great.

MR. RUBIN. M. Chair, if |I my?
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MR. RAZATOS: Yes, please, M. Rubin.

MR. RUBIN: One brief non-substantive
comment. The paragraph entitled "Oral Comments, " |
think to better track the | anguage in the State Rul es
Act, | would like that that read "Public Comment." W
could have it read "Public and Oral Conment."

Do the parties have any concerns?
just want to make sure "public comment" is
hi ghli ghted. Ckay. So, Ms. Beasley, if you could
prepare -- | don't have a Wird version of this. You
could send us a Wird version with that change?

MS. BEASLEY: Absol utely.

MR. RUBIN:. Ckay. That's all | have,
M. Chair.

MR. RAZATOS: Okay. Excellent.

Comm ssi oners, do you have anyt hing
that you wanted to add, or questions?

Pl ease.

MR. BLOOM M. Chair, | note that
M. Tremai ne asked that we appoint a hearing officer,
and |'mjust unclear; can't renmenber at what point we
would do that if that's an action we woul d take today
via a vote or we would do it a later date.

MR. RAZATOS: M. Rubin, did you have

any suggestions on that?
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MR. RUBIN. M. Chair, Commi ssioner
Bl oom The Open Meetings Act sonetines is a bit of a
constraint in these matters, and our agenda only lists
the matters to be heard as presentation of proposed
notice of rulemaking. So | think in an abundance of
caution, we do not have the Conm ssion formally act by
appointing a hearing officer today.

However, it is sonething that | believe
can -- | wll check the rules, but we m ght be able to
get that done w thout Conm ssion order if the chair
does so, unless if someone else knows if the rules say
ot herw se.

MR. RAZATOS: M. Tremaine, did you
have any objection to that?

MR. TREMAINE: No objection. | nean,
that's the decision of of the Commssion. | think it
was di scussed in prior hearings. M understanding and
interpretation of the rules is that that's a
procedural decision that can be made by the chair.

But | will defer to the decision of the Comm ssion.

| think that there are going to be sone
other matters to discuss in this case over the com ng
nmonths that it would be helpful to have a hearing
officer in place for. But if that's not the case,

t hen we can accommmodate either way. Yeah.
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MR. RAZATOS: Ckay. M. Rubin, then if
you would just follow up with the Comm ssion and j ust
| et us know exactly, and then we could figure out --

MR. RUBIN:. Okay. Yeah. | think that
the best course is either, if |I'mcorrect, that the
chair can appoint the hearing officer to do it in that
matter or make sure it's on the next neeting agenda.
Either way, | think M. Tremaine's point is well-taken
that we want a hearing officer in place sooner rather
than | ater.

MR. RAZATOS: Sure. Sure. We'll work
It out in a nonent, get it up. Excellent.

So does, as far as the Conm ssioners,
starting April 14th work for everybody?

"Il start -- Conm ssioner Bloom |'|
ask you.

MR. BLOOM Let ne check here.

DR. AMPOVAH: It works for ne, so ...

MR. RAZATQOS: Conm ssioner Anpomah, it
wor ks for you?

DR. AMPOMVAH: Yes.

3

RAZATOS:  Okay.

3

BL OOMt Yes. That works for ne, as
well, M. Chair.
MR. RAZATOCS: It works for ne, also, so
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we'll start it. W'IIl get the rul emaki ng hearing
starting on April the 14th of 2025.

We'll set it for a period for two
weeks, Sheila, 1 f we can do that.

And as you nentioned, Ms. Beasl ey, you
didn't think it would go for two weeks, but better
safe than sorry. Right? Okay. Excellent. If no
ot her --

Dr. Anponmah?

DR. AMPOVAH: Yeah, Chair. So can we
have clarity, getting closer to the hearing date, to
make sure if we know the tinmeline? Because | need to
make travel arrangenents, as well, so ..

MR RAZATOS: Right. | --

And, Ms. Beasley, | think since WELC is
the petitioners for this, you would just foll ow
t hrough to make sure that we have tinelines and al
that. Correct? Excellent.

MS. BEASLEY: Yes. As best we can,
absol utely.

MR. RAZATOS: Okay. All righty. So |
think that's set for that particular case. Thank you
to all the parties for that one.

MR. RUBIN:. We do need a notion.

MR. RAZATOS: |I'msorry. We need that
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nmot i on.

MR. RUBIN:. Mdtion to approve the
proposed notice as anended by counsel.

MR. RAZATOS: Thank you. So we need a
notion to approve for this hearing.

MR. BLOOM And | so nove.

DR. AMPOVAH: | second.

MR. RAZATOS: Excellent. Modtion has
been granted.

MS. BEASLEY: Thank you.

MR. RAZATOS: Thank you to everybody.
As people are getting seated, our next is the
consol i dat ed cases by Goodni ght M dstream and Enpire,
New Mexi co.

They are case nunbers 24123, 23614
t hrough 23617, case nunber 23775, and case nunbers
24018 through 24027. This is a notion from Enpire for

clarification on the scope of hearing and burden of

pr oof .

To nake sure that the parties are all
here, is everybody here fromthe parties? |1'Il start
here frommny left, and we'll go through.

Ma' am pl ease.
M5. SHAHEEN: Thank you, M. Chair.
Shar on Shaheen. Wth ne today is Ernie Padilla. And
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on the internet is Ms. Hardy, who will be doing the
argunment on the notion today.

MR. RAZATOS: Excellent. Thank you.

M. Padilla? She just introduced you.
So did you have anything el se?

MR. PADI LLA: | don't have anything
el se. Thank you.

MR. RAZATOS: Excellent. Thank you.

MR. SUAZO Good nor ni ng,
Comm ssi oners. M guel Suazo with Beatty & Whzni ack,
appearance today on behalf of Pilot Water.

MR. RAZATOCS: Excel l ent. Thank you,
M. Suazo.

MR. MOANDER: Chris Mbander on behal f
of the O Conservation Division.

MR. RAZATOS: Ckay. Thank you.

MR. RANKIN. Good nor ni ng,
Comm ssioners. Adam Rankin with the Santa Fe O fice
of Holland & Hart on behal f of Goodni ght M dstream

MR. RAZATOS: Thank you, M. Rankin.

Anybody on -- Ms. Hardy, | know you're
on Teans. Was there anything you would |ike to add?

MS. HARDY: No. Good norning. Thank
you.

MR. RAZATOS: Great. Thank you.
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Anybody el se on Teans? And | apologize, | can't see
the screen, so -- and | didn't load it up on this
conput er .

MR. BECK: Good norni ng, Conm ssi oners.
Matt Beck on behalf of Intervenors Rice Operating
Conpany and Perm an Line Service, LLC

MR. RAZATOS: Thank you, M. Beck.
Appreciate it.

Anybody else? Okay. W'IIl start with
you, ma'am and hear -- oh.

Actually, M. Rubin, | know you wanted
to start off this particular one this norning, so if
you woul dn't m nd

MR. RUBIN:. Thank you, M. Chair. | do
think it m ght be hel pful, for the benefit of the
vari ous counsel here, that they hear what | think of
the -- you know, |'ve had the luxury of reading al
the pleadings, and I would |like to perhaps offer the
Comm ssions ny advice as to what this all neans.

And | think it m ght be hel pful then so
t hat the counsel can then direct their comments, their
oral argunent, accordingly, to the extent that the
Comm ssion feels Iike | have sone sage advice on this.

So this is clearly an issue of

statutory interpretation of a statute the Conm ssion's
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entrusted with. This is clearly sonething for the
Comm ssion to decide, not the hearing exam ner.

There is, of course, the option of
havi ng the hearing exam ner take argunent on this and
make a recommendati on as part of his report. But to
the point of the notion, there m ght be sone
efficiencies gained by the fact that there was
direction and perhaps even an order fromthe
Comm ssi on ahead of tine.

And so, again, this is the
interpretation. As | see it, these notions cone down
to interpretation of 70-2-12(B)(4), under the
enuneration of powers, all the things that the
Comm ssion and the Division may do. | think that's a
hard "may" because it lists a list of horribles that
need to be prevented.

And | think that goes to the point of
Enpire that the way this statute is constructed, it
lists, not just in paragraph 4 but those other
number ed paragraphs, all the things that this
Comm ssion is entrusted to prevent.

| think sonme of the controversy is
because paragraph 4 groups together two things by
subj ect matter because they both deal with produced

wat er and the chaos it can cause for pooling. And so,
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|"ve | ooked at the structure of this particul ar
par agraph before. And it says, basically, to prevent
the -- well, "Il read it.

"The Conm ssion may issue orders to
prevent the drowning by water of any stratum or part
t hereof capabl e of producing oil and gas or both oil
and gas in paying quantities and to prevent the
premature and irregul ar encroachnent of water or any
ot her kind of water encroachnment that reduces or tends
to reduce the total ultimte recovery of crude
petroleumoil or gas or both oil and gas from any
pool . "

So while | do understand the point nade

by Goodni ght that there is an "and" here and so the
argunment is that Enpire nust prove both of these
things, and therefore, it is a |ogical necessity that
t hey establish the paying quantities provision of the
first part.

However, the fact that the statute --
the intent of the statute is to list all the things
t hat nust be prevented. And further, it doesn't
sinply say to prevent X and Y; it says to prevent X
and to prevent Y. It adds a verb in there.

And, of course, as |lawers, we

sonetimes dwell too nuch over what the intent of an
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i ntent that you need to prevent both things in any
order or rule.

And so, based on that interpretation,
woul d strongly advise the Comm ssion that if Enpire
can prove either of these things, an order should
I ssue accordingly.

And now to the point of Goodnight.
There is -- you do need to read everything in pari
materia, consistent with the other statutes and
consistent with each other. And would it not be a
problemif we have notions of the oil and gas in
payi ng quantities not sonmehow i ncorporated in the
second part of (B)(4)?

Well, it's an interesting structure
here because the first part, the preventing the
drowni ng by water of any stratum this first part
refers nerely to stratum

And you all can correct nme if |I'm
i ncorrect on this, but stratumgenerally refers to
structures; refers to the architecture, if you wll,
of what we're dealing with, whereas the second part
deals with the pool, which is the oil and gas.

And so the A and B are intended to
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cover either one. There's things we nust prevent with
respect to the structure, and things we nust prevent
with respect to the oil and gas.

So that is why | think you can read
t hese separately, and this Conm ssion should not enter
any orders or pass any rules that would violate either
of these things. But | do not think, based upon this,
that Enpire is necessarily out of -- okay, if it only
sinmply proves, tries to prove, the second part.

Because the second part, "the
encroachnment that reduces or tends to reduce the
ultimate recovery of crude petroleumor oil and gas or
both fromany pool," that is taken directly fromthe
waste definition at 70-2-3(A); alnost the exact sanme
| anguage.

So | think reading these consistently,
and with the overall entrustnent of the | egislature
that this Comm ssion shall prevent waste, it would
seemto ne, although we don't have to decide this
t oday, that sonme notions of practicalities or profit,
if you will, need to still be read into this second
prevention.

Because if, let's say, in this
particular stratum if this particul ar pool does not

contain enough oil or gas for it to be worth anyone's

Page 18

Veritext Lega Solutions

Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com




© 00 N oo o b~ wWw N

O T N R R N T
o A~ W N P O © 00 N O 0o M W N +—, O

while or profitable to extract it in the first place,
| think that there's no waste.

| nherit in waste are notions of -- you
want to prevent waste as a prevention of oil and gas
t hat otherw se would be extracted, and it would only
be extracted if there was a profit notive to do so.

So with that, | think that the
Conm ssi on should certainly hear from counsel on this
because there are certainly different ways to
interpret this. | do feel like the way |I'm proposing,
| think is -- my goal is to make sure that whatever
t he Conmm ssion decides is going to be upheld on
appeal. That's ny notivation.

So | stand for any questions fromthe
Comm ssion. And then at the Comm ssion's pl easure,
t hey could hear argunent from counsel.

MR. RAZATOS: Thank you, M. Rubin.

Comm ssioners, did you have any
guestions?

MR. BLOOM No, M. Chair. But | woul d
li ke to hear fromthe parties, as well, as M. Rubin
suggest ed.

MR. RAZATOS: Ckay.

DR. AMPOMAH: Yeah. | would like to

hear fromthe parties, as well, so ...
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MR. RAZATOS: | agree. | think I'd
like to hear fromthe parties, also. So | think that
that part's unani nous.

So, M. Rubin, then, procedurally, from
this point, we could turn to the parties now.
Correct?

MR. RUBIN: Yes, M. Chair, nmenbers of
the Comm ssion: | think it's appropriate for the
parties to make their presentations. M hope is that
I f anything | said will help focus the argunent.
That's all.

MR. RAZATOS: Okay. Excellent. Thank
you.

So as | did earlier, 1'lIl start here on
my left, and we'll work through.

So why don't we have you start, ma'am
and we can go fromthere.

MS. SHAHEEN: Thank you. Ms. Hardy is
going to speak on behal f of Enpire.

MR. RAZATOS: Ms. Hardy's going to
speak? Okay.

Ms. Hardy?

MS. HARDY: Yes. Good nor ni ng,

M. Chair and Comm ssioners. And | would like to

share nmy screen here so we can | ook at the statute.
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And | agree with M. Rubin's interpretation. Can you
see nmy screen or not?

RAZATOS: No, not yet.

HARDY: Ckay.

RAZATOS: There we go.

HARDY: There. Can you see that?

29 2D D

RAZATOS:  Yes.

MS. HARDY: Ckay. So of course, when
you're interpreting statutes, the goal and
requi rements under New Mexico lawis to construe the
entirety of the statute at issue, along with the other
provi sions, so those would be the provisions of the
O 1 and Gas Act.

So as M. Rubin stated, this statute
whi ch Goodnight is relying onis a list of powers that
t he Comm ssion and Division have. So it's not a
burden of proof statute; it's a list of powers that
enunerates all of the different matters that the
Comm ssi on and Di vi sion nust address, and may nake
rul es and orders to address.

And so Goodnight is relying here on
this subpart (B)(4). And they are arguing, as
M. Rubin nmentioned, that Enpire cannot prevail on its
applications to revoke Goodnight's permts unless it

establishes that both of these two itens in subpart 4,
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that the production in paying quantities will be
reduced, and that the water encroachnment reduces or
tends to reduce the ultimte recovery of hydrocarbons.

And | think they are m sreadi ng that
provision in many ways. First, they are using that
reference on production in paying quantities to
supersede any other provision of the Gl and Gas Act,
I ncl udi ng the other subparts of this specific statute.

So that has never been held by the
Comm ssion or Division to be the only way that a party
can oppose an injection application. And I want to be
really clear that that is what Goodnight is arguing
here.

They are arguing that the Conm ssion
and the Division cannot act to deny injection
appl i cations unless the opponent proves a | oss of
production in paying quantities.

That's not the law. That's not in the
Ol and Gas Act. |It's not in any Conmm ssion or
Di vi sion regul ations. And that has not been held in
any order, including the order in which the Division
deni ed Goodnight's permt to inject into the Piazza
well. That's just sinply not the |aw.

And when you | ook at this subpart (B)

of the statute, it also provides that the Conm ssion
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and Di vision, under subpart 2, are to prevent
petrol eum natural gas, or water from escaping from
strata in which it is found into other strata. That's
anot her provision that is relevant here and that the
Comm ssi on can act on.

And then al so, when you | ook at subpart
7, that provision requires the Comm ssion and Division
to ensure that wells are drilled, operated, and
produced in such a nmanner as to prevent injury to
nei ghboring | eases or properties.

So you have those two provisions as
wel | as subpart 4. All of those itens listed all ow
t he Comm ssion to deal with Goodnight's applications,
and potentially deny themif they cause concerns on
t hose issues.

So | think, really here, that Goodni ght
I s taki ng one subpart in isolation. They're
m sreadi ng that subpart. They are basically cutting
it out of the rest of the statute and saying that that
supersedes ot her provisions as well as the rest of the
Ol and Gas Act, which is just sinply not the way that
statutes are read in New Mexico.

And it would hanstring the Conm ssion
and the Division's ability to address injection

applications in this state and ensure that they do not
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cause waste and violate correlative rights. So |
think it's clear here what the Conm ssion can do, and
it can act under any of those provisions.

And it's sinply not correct that Enpire
can only prevail if it shows a |loss of production in
payi ng quantities. That's just not correct, and
that's not what the Conm ssion should find here. So I
think the argunent is actually pretty straightforward,
and | think the statute is straightforward.

And anot her point, and we nade this in

our reply brief, is that Goodnight, in arguing that

wel |, the

and." \Wen

t hat one provision uses the word "and,

entire list of powers also uses the word "
you | ook at it, there are 21 or 22 powers enunerated
t here.

So if Goodnight's interpretation were
correct, that would nean that the Conm ssion could not
address any issue unless all 22 of those are
satisfied, which is, of course, not the law. So
Goodni ght's argunment | acks nmerit and shoul d be
rej ected, and Enpire's notion should be granted.

And | don't know, M. Rubin, if you
would |ike us to deal with the burdens of proof

because that was also raised in the notion. And |

know you didn't make coments on that, but |'m happy
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to address that, as well.

The other matter addressed by our
notion is just, really, a clarification of very clear
| aw, which is that each party bears the burden of
proof on its own applications. That should not be
controversial. In fact, it's not controversial under
the law. It's very clear.

For sonme reason, Goodnight is trying to
convol ute that and argue that Enpire sonehow bears the
burden of proof on all of the applications, including
Goodni ght's applications. That's not the law in New
Mexi co.

The case they cite is a Col orado case
fromthe Court of Appeals, which states that the party
seeking to change the status quo bears the burden of
proof. That is not a novel concept.

And when you read the case, it's not
saying anything different fromthe fact that the
novi ng party bears the burden of proof. Here, Enpire
bears the burden of proof on its applications to
revoke, and Goodni ght bears the burden of proof on its
applications to inject.

Goodni ght is seeking to change the
status quo by obtaining injection permts that it does

not currently have, and also to increase its injection
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rate in an existing well. So it clearly bears a
burden of proof on those applications. Enpire bears
t he burden of proof on its applications. | think
that's a pretty clear principle of law that really
shoul d not be up for debate.

Goodni ght argues that Enpire sonmehow
now bears the burden on Goodni ght's applications
because Goodni ght has established a prim facie case
based on its testinony that's been submtted.

Well, that's not correct. Enpire has
opposed Goodni ght's applications, and al so submtted
testinony and exhibits in opposition to those. So no
factfinder has held, at this point, that either party
has nmet the burden of proof.

So if Goodnight's argunment were correct
on the burden of proof, then Enpire has already net
Its burden on its own applications. So it's an
I nconsi stent argunent on the part of Goodnight. |
don't think it really makes any sense, and it's
i nconsistent with well-established | aw.

So | think, really, to sumup here,
Enpire's notion should be granted. The Conm ssion
should clarify that the issue in these cases is
whet her Goodnight's injection is resulting in waste or

violating correlative rights, and clarify that each
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party bears the burden of proof on its own
applications. So |I'm happy to answer questions, if
there are any.

MR. RUBIN:. If I may respond to
Ms. Hardy's coment about the burden of proof?

MR. RAZATOS: Pl ease.

MR. RUBIN: | didn't nmention that, and
| should have. The way | see it is the burden of
proof typically does not wind up being an i ssue when
both sides present their case, and it sinply cones
down to a matter of preponderance of the evidence,
which is what the standard is here.

So burdens of proof can cone into play.
| would recommend that that part of the notion not
be -- you know, the Conm ssion does not necessarily
have to decide that today, but to | eave that to the
heari ng.

And if M. Harwood, as hearing officer,
beli eves that, sonehow, the burden of proof is howto
decide a particular issue, that would be his
recommendation. But | suspect there is a very good
chance that he will not make a recommendati on based on
t he burden of proof, anyway.

MR. RAZATOS: Okay. Thank vyou,

M. Rubi n.
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Comm ssi oners, any questions?

DR. AMPOMAH. Yes. | do have one or
t wo.

So, Ms. Hardy, | want to know. \hen
you talk of ROZ, you know, ROZ need to have a m ni num
saturation before it can qualify to be an ROZ

So if you say that Enpire doesn't
necessarily need to prove that there is, let's say,
some amount of oil in there, I'ma little bit confused
as to how you are going to prove that there is an ROZ.
So if you can comment on that?

MS. HARDY: Sure, Dr. Anpomah. So
Enpire absolutely wll establish that there is an ROZ,
and we are providing information on econom cs in our
testinony, as well.

The issue here that canme up on this
notion is pretty specific, and it is that Goodni ght
has argued that Enpire cannot prevail unless it
establi shes a reduction in production in paying
guantities. That is a specific termof art and
anal ysi s.

Under O 1| and Gas |law, to determ ne
production and paying quantities, you look in
hi ndsi ght and eval uate the cost and revenues. |It's a

very specific anal ysis.
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So that is a narrow view that Goodni ght
has, and that's not the law. | think Enpire is
absolutely going to establish that there's an ROZ that
can be produced. The issue here is whether we have to
establish a specific |loss of production in paying
guantities.

And that's sonmething that is not
required, and it's not appropriate here based on the
posture of this case because we haven't inplenented a
tertiary recovery project yet. So you can't look in
hi ndsi ght at econom cs and cost and revenues of a
specific production plan or unit.

And that's what Goodni ght is arguing
here. So that's the issue. |It's not that we don't
have to prove any anmount of recovery econom Cs,
because that's not true, because obviously, if there
was not a sufficient anmount of oil in the ROZ we
woul dn't be here. Does that answer your question?

DR. AMPOMAH: Yes. Thank you.

M5. HARDY: COkay. Thank you.

MR. RAZATOS: Conm ssioners, any other
questions?

Okay. There are no other questions,
Ms. Hardy. Thank you. Appreciate it.

M5. HARDY: Thank you.
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MR. RAZATOS: We'll nove on to
M. Suazo.

MR. SUAZO. Thank you, M. Chair.

Actual ly, Pilot has not submtted
briefing for today's hearing. W nay have sone
comments at the close of the other party's briefing.
But just as a rem nder, we have intervened in the
case, and Pilot's interests in the EMSU are
potentially inpacted by the findings here.

MR. RAZATOS: Okay. Thank you,

M. Suazo.

M. Moander ?

MR. MOANDER: Good nor ni ng,

Comm ssioners, M. Chair. So the OCD did file a
response in this matter, but took a different tact.
And I"mgoing to explain a little bit of that here.

So, first off, | do think that
M. Rubin's correct that we've got issues here of
statutory interpretation. OCD took a | ook at other
provisions that fall within 7-2-12(B).

As a starting point, Enpire's reply
states that it does not dispute the Conm ssion has
jurisdiction over the Division's water quality
concerns or that the concerns nay be addressed at the

February 2025 hearing if the Comm ssion detern nes
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it's appropriate to do so.

OCD s position is it's absolutely
appropriate, and OCD s case fits within the scope of
the original scheduling order. And I'Il turn to that
her e.

OCD quoted directly out of the
scheduling order, in particular, paragraph 3 on page
2, that "such evidence, testinony, and | egal argunent
shall be limted to applications and wells by
Goodni ght or by Enpire, New Mexico, LLC, within the
EMSU." Fairly straightforward sentence.

The focus here is the applications and
wells. Now, OCD s position is that, under 70-2-12 --
t here's di scussion, of course, about the drowning of
strata, which has been discussed and will be further
el uci dated by counsel; that's what | anticipate.

But OCD is nmuch nore interested in a
very key provision here. It's actually subparagraph
15, which states in relevant part that OCD has to
regul ate the disposition, handling -- basically, the
touching, if you will -- of produced water during or
for reuse during all oil and gas operations.

Again, |'m paraphrasing. But the key
part here is "including disposal by injection pursuant

to authority del egated under the Federal Safe Drinking
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Water Act in a manner that protects public health, the
environment, and freshwater resources.”

So OCD | ooks at this matter, when you
| ook at what the Conm ssion originally ordered,

di sposition of produced water is arguably the key oil
and gas concept in play here, which is also going to
be nodi fied by concepts of waste and so on.

But when you | ook at that sentence fromthe scheduling
order, OCD s case is precisely at the heart of the
case.

VWile the private parties have concerns
about waste and interference with their private
operations, OCD has an overarching federal duty; not a
state duty, but one fromthe federal governnent under
the Safe Drinking Water Act, to the point that it's
actually put into statute. So everybody knows that
that's part of OCD s obligation. It's not a
regul atory deci si on.

OCD s real argunment here, though, on a
nore substantive level is that -- it's OCD s view that
t he Comm ssion can't really consider the applications
of either Goodnight or Enpire without factoring in
I nformation about Class 2 U C permtting.

That's one, arguably a foundation for

t he operations of both operators, which should be
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addressed in sone formin their cases, or at | east
t ouched upon.

But secondly is that -- and OCD i ntends
to flesh that out nore fully and bring as nuch
I nformati on as possible to the Conm ssion that is up-
to-date to show, essentially, where things were, where
things are, and where the future concerns |ie about
t hese injection wells and these prograns.

So, not to bel abor the point, but it
seens fairly straightforward that OCD S case is
enconpassed by the scheduling order. And the fact
that OCD didn't finally tip its hand until its w tness
testinony cane out is not a fault of OCD s. OCD
under st ood the scheduling order and has operated
accordingly.

So there was no, from OCD s position,
surprise or anything. Discovery could have been
conducted. All of that sort of investigation could
have been had. It wasn't. And that's not to cast
di spersi ons upon any one party, but that's a part of
t he di scovery process OCC perm tted.

So, to summarize: Based on the
schedul i ng order, 70-2-12(B) in sone of the enunerated
sections, in particular a reference to the Federal

Safe Drinking Water Act, OCD s position is its case is
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vi abl e, appropriate, and acceptable for hearing in
this matter, and that any objection to it is off-base
as a matter of law and a matter of fact.

And |' m happy to answer any questions
that the Comm ssion m ght have,

MR. RAZATOS: Thank you, M. Moander.

Any questions fromthe Comm ssion?

Dr. Anmpomah?

DR. AMPOMAH: Yeah. So | want to know
OCD s position on this particular notion on the floor.
Like, if you can tell the Conm ssion, what is your
position on Enpire's notion?

MR. MOANDER: Oh. Qur position is that
we -- so this is an odd notion, Dr. Anpomah, fromthe
st andpoi nt that what you're asking OCD is to pick a
wi nner here; pick a side that they prefer.

Arguably -- and this is always OCD s
concern to potentially express a particul ar
i nstitutional bias one way or the other. At this
point, OCD s position is that the hearing officers
made determ nations that have led to the appeal to the
OCC that was made through a hearing officer.

OCD is not picking a particular party

to favor in this action, is interested -- very simlar
to your request, Dr. Anmpomah -- about questions on
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enforcenment and so on. OCD wants to see what al
conmes out of this.

But the decision point, unfortunately
or fortunately here, is with the OCC. OCD' s case i s
segregated fromthose cases and takes a different
approach, which is nore focused on the issue of the
drinking water, injection volunes, and so on.

DR. AMPOMAH: So let ne be clear. So
during the actual hearing, is OCD going to nore or
| ess try to be in the mddle without, |ike, bringing
i n experts to prove that the San Andres or the subject
formati on, based on the state analysis, whether it's a
production zone or is a potential injection zone?

MR. MOANDER: So, Dr. Anmponmah, | always
enj oy your questions because you definitely put ne to
the press, and | appreciate that. OCD s position in
this case is that the San Andres has potentially
serious problems in ternms of things |ike communication
with the Hobbes channel and a negative inpact on
dri nking water.

In a sense, one could construe OCD s
position as an overriding position to what the parties
are seeking, and that what OCD wants to see is a pil ot
project enacted to ensure that the water and drinking

water integrity in the region is secured. And if it
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Is not, that information will be used to determ ne
future OCD policy positions.

And that does include -- because |I know
that the parties have produced a hunongous anount of
paperwork to the Conm ssion in this case -- sone of
what OCD wi || be tal king about will be issues of,
| i ke, what's going on with injection on a practical
| evel ; what is occurring in these zones, potentially.

But the crux of it will not be on which
operator has a better case. It is going to be
centered on what has happened with all the operators
in the area vis-a-vis the water quality issue.

DR. AMPOMAH:. Thank you.

MR. RUBIN:. Commi ssi oner Anpomah,
menmbers of the Conmi ssion: It is clear that you
cannot conpel an answer from Moander. And so | think
he has stated the position of the Division quite
succinctly. Thank you.

MR. RAZATOS: Thank you, M. Rubin, for
that clarification.

Comm ssi oner Bloom did you have any
questions?

MR. BLOOM No questions.

MR. RAZATOS: Excellent.

Thank you, M. Mbander.
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M. Rankin?

MR. RANKIN. Thank you, M. Acting
Director, Conmm ssioner. My it please the Conm ssion.
Good norning. So a couple of issues. |I'mgoing to
start with the burden of proof and touch on that
qui ckly.

Well, first, | would like to address
sort of the way this issue has cone about, the
briefing has cone about here. The notion here seeks
clarification of the Comm ssion's order.

And | guess ny coment on that is that the issues that
have conme about in this notion have come about on sort
of an ad hoc basis.

| mean, Enpire sought clarification of
an order that doesn't address burden of proof, doesn't
address the elenents of the clains. And so | don't
think that it's really a proper notion, in that sense.

And if the Comm ssion has concerns or
woul d like the parties to address these issues, then
think it nmay be proper to have a proper briefing on it
so that we can actually address it in the proper
scope.

The Comm ssion's order on the scope of
hearing was elicited through the pre-hearing

scheduling order. And it asked the parties, it asked
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Goodni ght, to make a notion to clarify or to limt the
scope of the hearing.

I n doing so, the issue was what cases
and i ssues should be heard, not what the burden of
proof should be. So at no tinme in the briefing or
previously has the Comm ssion consi dered burden of
proof or elenents of these clains.

In fact, when the order was issued,
what the Conmm ssion said was that the parties should
address such | egal argunents at the tinme of the
heari ng.

And so the briefing here has been a
little bit ad hoc, and | would posit that the notion
itself -- the issues have sort of cone about through
t he process of briefing and now t hrough argunent.

So | would say that if the Conm ssion
has concerns, and | think it's a val uabl e exercise,
woul d be to separately brief these issues in advance
of the hearing so that the Conm ssion has a better
understanding of, |ike, what the law is and what the
arguments will be.

So that's the first thing | wanted to
say. Because the way this briefing has cone about and
the i ssues have been articul ated, you know, it's been

a process through the briefing. And now we're hearing
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sone additional input and thoughts.

So | would just say that there's no
real -- | understand that there's some benefit to
havi ng sonme clarity on sone of these issues in advance
heari ng.

To that point, we've already got our
direct testinmony filed. Okay? |It's already been
submtted. So each party has already nade their
direct case. So there's no real rush or need to rush
to make this decision. W've already all nade our
di rect case.

So on that point, | think if the
Comm ssion would |ike further assistance fromthe
parties to help articulate the burden of proof and the
el enents here, | think we should do it in a proper
sequence so that it's not on an ad hoc basis and it's
not on a notion to clarify an order that doesn't even
address the issue.

So | would urge, potentially, based on
t he di scussions today, that the Comm ssion consider
directing the parties to have a separate briefing
schedul e to address nore specifically the specific
| ssues that the Comm ssion's concerned about so that
the parties can target and direct their briefing and

| egal analysis in a way that's nost hel pful.
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So that's ny first comment on the

| ssues that are before you today. | would say it'd be
nore hel pful, potentially, for you -- | nean, it
woul d' ve been a different situation, | guess, if we

hadn't al ready presented our direct testinmony. And I
think it's inportant that we have. Each party now has
put forward what they believe are the facts that
support their case.

So the next thing | want to address is
t he burden of proof issues. You know, we've gone back

and forth on this a little bit, and it probably

sounds, you know, like, a matter of semantics; |ike,
who has the burden? 1It's your burden. It's ny
burden. No, it's -- you know, |like, a hot potato

gane. Right?

But it does, | think, have sone
| nportance here. And | want to point out a few things
because | think it's inportant to understand, you
know, what | understand the Division's position to be,
what | understand the case | aw to be.

The burden of proof, | think, does
ultimately matter here. And | don't disagree that,
ultimately, it's a preponderance of the evidence. You
know, what does the evidence show? And ultimately,

It's the Conmm ssion's duty as the factfinder to weigh
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t hat evi dence between our case and their case and the
Di vision's case.

But as to the burden, | think it does
matter to sone extent because | think it ultimately
falls here on Enpire. |'m not saying that Goodni ght
does not have an initial burden to nake out a prinm
facia case.

And a prima facia case is sinply one
where we are able to denonstrate through a
preponderance of the evidence that the el enents that
we are required to show to establish the propriety of
I nj ection have been net. Ckay?

That nmeans we have to denonstrate to
the Division's satisfaction that we've net the
el ements required to receive authority to inject under
the U C program and that we have denpnstrated that
our injection's not going to result in waste or inpair
correlative rights.

That's our initial burden. And
understanding Ms. Hardy's point that, to this point,
there's been no determ nation one way or the other
about, you know, who has, if any party has, nmet that
initial burden. No doubt that has not happened.

Qur view, however, is that we have net that burden

And now | think it's inportant to
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consider here -- I'mgoing to point out, you know,
what the Division's own testinony is here, as well.
Here, there is 80 years of precedent where the San
Andres in this area has been treated under nunerous
regul atory bodies as an aquifer, as a water nmanagenent
zone.

The Division itself has authorized
di sposal within the EMSU and around the EMSU for nore
t han 60 years, in an offsetting acreage for nore than
80 years. That is a regulatory fact. That's the
stat us quo.

And within the formation docunents that
created the EMSU itself, the evidence presented to the
Comm ssion confirnmed that the San Andres was not a
hydr ocar bon-bearing zone. It was a water managenent
zone. It was included in the EMSU for the sole
pur pose of providing water for the water flood
operations. That's the status quo.

Now, after nore than 80 years and after
numer ous operators have been authorized for injection
and have been disposing into the zone, Enpire is now
suggesting that actually, oh no, this, this is not a
wat er managenent zone, it's not an aquifer, it's a
residual oil zone. It's hydrocarbon-bearing.

To make that change will require
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undoi ng and unwi ndi ng decades of authorizations,
approvals for injection, of a determ nation by the
State Engineer's office that this is an aquifer
subject to prior appropriation and beneficial use.
It's a massive undoi ng of decades of regulatory
approval s and authori zati ons.

So in that context, it requires a firm
showi ng that, sure, there is oil down there and it's
going to be economc and it's going to be profitable.
And that burden ultimtely falls on Enpire.

And I'Il share ny screen here. [|I'm
just going to point out, | nean, the Division has
taken this position fairly clearly in its direct
testi nony.

M. Powell, and | believe |I'm
interpreting this correctly, you know, has taken the
position that's it's OCD s position in this case the
burden lies with the operator noving for an adverse
nodi fi cation that denonstrates to the OCC that the
| evel of information to neet such a threshold to
justify and order nodification with a particul ar
enphasis on the factual predicate required.

But that statenent is in the context of
several previous statenents that M. Powell made

around concern of undoi ng decades of authorizations
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for injection.

| didn't highlight the rest of this
here, but his point throughout his testinony is that
operators are relying on the injection permt as a
bedrock for their investnment in a given well or wells.
It doesn't create a property interest, but it does
aut horize activities undertaking of investnents. And
It's been that way for decades.

And it's not just Goodnight. It's
Pilot; it's Rice. Pilot has nore than a dozen wells
pendi ng approval in the San Andres. This case has a
substantial bearing on what is going to happen with
Pilot's applications.

So what M. Powell is saying here, as |
understand it, is that given the reliance, given the
decades of authority that have been granted in these
cases, it's ultimately Enpire's burden to show that,
in order to revoke these authorities, that the
approvals were wong and that there's, you know,
definitely oil in paying quantities.

That's the way |'ve interpreted, you
know, this |anguage. Now, he doesn't go so far as to
use the word "paying quantities,” but it needs to be a
clear showing. That's my understandi ng of the

Di vi sion's position.
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And that's why | think it's inportant
to do keep in mnd the burden of proof. Yes, we have
an initial burden. W are the applicant in our cases,
and we nust make a prima facie showing sufficient with
a preponderance of the evidence to make our proof.

Now, | don't have them all up here,
but, you know, if you review all the cases authori zing
I njection, all the previous cases in which Goodni ght
has gai ned the approval to inject into the zone,
Goodni ght has shown repeatedly through hearings that
their injection will not cause waste, that their
I njection will stay within the zone.

The Di vision has asked, repeatedly,
guestions about the Capitan Reef, and Goodni ght has
addressed those questions and denonstrated to the
Division's satisfaction in every instance that there
woul d not be inpairnment to the Capitan.

So our viewis that that is the status
guo. This is a zone that has been approved for
decades, has been denpbnstrated to be safe and
effective for disposal.

| understand that there's questions,
and we want to make sure that everything is
denonstrated to the satisfaction of the Conm ssion,

and we believe that we've done that in this case.
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Now, as to the elenents, | think that
the statutory interpretation is an inportant --
obviously, it's the basis of this question. And I
don't disagree that when you're interpreting the Q|
and Gas Act, you nust read the statute as a whol e.

Now, |I'm not going to sit here today
and go through, you know, a detailed statutory
argunent, because | don't think it's necessary. And
that's why | would argue that, you know, if the
Comm ssion finds it useful, that we have a separate
briefing on that issue to address it.

But | do want to say that the notion
that economics is not or paying quantities is not a
consi deration that the Division ever |ooks at or
Conmm ssi on has ever | ooked at, or it's not the
foundation for a decision about evaluating the
authority to inject is just not true.

Every case when there is a claimthat
there's offsetting production, every case before the
Di vi sion and Conmmi ssion is al ways eval uat ed whet her or
not that clainmed production is commercial, would
produce in paying quantities, or would be econom c.
The Comm ssion has used those terns interchangeably.

| just pulled up a few cases to show,

you know, and | didn't find anything to the contrary.
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Okay? \Whenever there's a claimthat there is
potential for production in paying quantities, the
Di vi si on or Conmm ssion al ways eval uates the econom cs
of the production. 1Is it economic? 1Is it comercial?
And here's a case nunber 8234. Under
order R-7637, the showi ng was that there was no
commercial oil and gas production within the zones
that they were proposing to inject into. Therefore,
It will not cause the premature drowni ng by water of
any zone capabl e of produci ng comercial quantities.
Okay? The Conm ssion has al ways
I nterpreted that requirenment together. They're not
separate. Paying quantities and premature drowning
have al ways been eval uated in the context of whether
or not the production is economn c.
I f the production's not econom c,
there's no waste. |f the production's not econom c,
there's no inpairnment to correlative rights because
there's nothing to produce, or there's nothing of
val ue to produce. That's inherent, as M. Rubin said,
in the definition of the termitself.
Here's a case that was before the
Comm ssion. Although not stated explicitly in the
rules, injection operations nust not cause waste or

t hreaten correlative rights.

Page 47

Veritext Lega Solutions
Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com



© 00 N oo o b~ wWw N

O T N R R N T
o A~ W N P O © 00 N O 0o M W N +—, O

Apparently, to address this issue, the
parties focused their presentations on the potenti al
productivity of the San Andres and G orieta
formati ons.

The witness at issue here testified
that no well in the inmmediate vicinity of the proposed
i njection well produced oil or gas fromeither the San
Andres or dorieta.

Dat a denonstrates that the water
saturation levels in the San Andres in the vicinity of
the injection exceeds 94 percent. It's not econonic.
The zone is a water zone here in this case.

They go on to determ ne that, based on
the water saturations, it's unlikely that any
hydr ocar bons woul d nove to a wel |l bore or could be
recovered. So recoverability is a key issue. OCkay?

Finally, based on all this, the
Comm ssion finds, it appears that the dorieta and San
Andres are wet and will not produce commerci al
guantities of oil or gas. Commercial production is
al ways the basis for the decision.

Here's a case before the Division. The
BLM was concerned that a well that was proposed to be
converted to injection was still producing in paying

quantities. Okay?
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This is unusual because you never
usually see the BLM show up in the Division or
Comm ssi on, but here they do because they're
concerned about the fact that this well was still

produci ng in paying quantities.

Wel |, the Division, upon analysis,
determined that it was a stripper well. It was stil
producing sone oil. Okay? But it's not econom c.

And in fact, that well would serve a better purpose if
It were converted to injection for disposal.

So the Division found that even though
It was still capable of producing, it was not
economc, and they allowed it to be converted to an
i njection well for disposal. OCkay?

Here's another well that, again, was
produci ng froma zone, but it was producing in such
smal | quantities that it was not economc. OCkay? So,
again, the basis for decision is, is the producing
well, is the zone fromwhich it's producing, capable
of producing in paying quantities?

If it's no longer the case, even a zone
t hat has been known to be producing, known to be
productive, has been allowed to be a source for
di sposal .

And it goes on. | nean, again, every
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single case, if you look it up, you'll find holds the
sane thing. Econom cs, paying quantities, has always
been the basis for decision.

Here, a well is proposed for disposal
into the Bell Canyon. The determ nation was that
there was no current comrercial production fromthe
zone in the immedi ate area around the well.

A conpany cane in, was concerned about
t he potential for inpairnment based on the injection.
The Division found that, based on this provision that
we' re arguing about today, requires the Commi ssion to
prevent the drowning of strata capable of producing
hydr ocarbons in paying quantities.

The Comm ssion finds that there was
past production and there is potential future
production in the Bell Canyon. And therefore, they
determ ned, based on their requirenent to prevent the
drowni ng of strata, that the well should be deni ed.
Okay?

Again, the question is, is it capable
of producing in paying quantities? And here, they
found that it was because there was prior and existing
production offsetting.

Here's a nore recent case where the

Di vi sion approved an NG. well for injection. They
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wer e concerned about the potential inpacts because
there was sone offsetting production, so they required
the operator to provide copies of subsurface logs to
correlate the stratigraphy and to reassess the
econom ¢ eval uation for hydrocarbon potential prior to
I njection. Okay?

Agai n, the basis for a decision about
whet her injection's proper in a zone that may produce
IS whether or not the production is economc. Because
wi t hout an economi c determ nation, if it's not
econom c, then there's no waste. There's no
| npai rment to correlative rights. Okay?

So | won't belabor the point. But in
every instance, the Conm ssion has al ways held and the
Di vi si on has al ways held that the requirenment
ultimately at base is whether or not production is
econom c.

| think what's interesting about this
argument in the notion here, is that Enpire appears to
have shifted its position away from cl ai m ng that
Goodnight's injection is drowning out the San Andres
and the Grayburg, and is dissociating itself fromthat
cl ai m because of this issue and concern about
econom cs.

Because in their direct case, they did
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not present an argunent that the production wll be

econoni C. I[t's not in there. And it's not in there
because | don't think they're going to -- they can't
show it.

So you can understand their concern
here, because they don't have a case to denobnstrate
that there's any oil in the zone capabl e of being
produced in econom c quantities. |Instead, they're
focused on the concepts of waste and correl ative
rights.

And | think reading the statute as a
whol e and understandi ng the way the Comm ssion has
i nterpreted and applied that statute, it's inportant
to understand that, yeah, economcs is the basis of
all these decisions. Because w thout show ng that the
zone i s capabl e of produci ng econom ¢ quantities,
there's no waste and there's no inpairnent to
correlative rights.

The argunents that the statute and the
| anguage in the phrase "producing in paying
quantities," Enpire has applied a case |aw authority
t hat addresses that concept in the context of | ease
term nations.

Private | ease |l essors will come out and

argue that operators are not producing in paying
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guantities, and therefore, under the terns of the
| ease, the lease is term nated.

My view is that that | anguage and t hat
case law is not applicable here to the statutory
| anguage. | think the Comm ssion has broader
flexibility to apply that term and phrase in a way
that is not so wooden.

The point is that Enpire, in order to
upend 80 years of authorizations, injection, and
di sposal, they nmust show that the production they're
proposing to generate fromthis zone is econonm ¢ and
I s capabl e of producing paying quantities.

It's no different than what they woul d
be required to show to the Conmm ssion in order to
obtain the right to do so under the Statutory
Unitization Act. [It's no different.

They have to show that the costs are
going to be less than the value of the production,
plus a little bit of profit. And they'd have to show
that in any event in order to undertake a EOR project
under the Statutory Unitization Act.

It's no different. And to say that
they can't do it now, | think, is telling. Because,
certainly, they would be required to do so under the

Statutory Unitization Act.

Page 53

Veritext Lega Solutions
Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com



© 00 N oo o b~ wWw N

O T N R R N T
o A~ W N P O © 00 N O 0o M W N +—, O

So ny view, and to close -- |
appreci ate your patience with ne, but I think this is
i nmportant -- is that if the Comm ssion is undecided or
has additional concerns, | think it would be
appropriate to direct the parties to have a structured
briefing around this issue.

And we can directly address the
questions that the Conmm ssion has, because | feel, at
this point, the briefing has arisen through a sort of
ad hoc approach in a manner that | think is not maybe
as hel pful for the Comm ssion.

So | would ask, if the Conm ssion does
have any concerns, to direct us to answer specific
guestions and to do so in a structured briefing. And
with that, | would stand for any questions.

MR. RAZATOS: Thank you, M. Rankin.

Any questions fromthe Conm ssioners?

MR. BLOOM No, M. Chair.

DR. AMPOMAH: | do have one.

So, M. Rankin, assum ng 80 year of,
let's say, State Engineer's office demarcating the MU
as an injection unit, do you have a problemwth,
| i ke, advancenment of technol ogy where --

ROZs has evol ved over the years. So do

you have a problemw th the advancenent of technol ogy,
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you know, to explore for resources that could be in
the San Andres?

MR. RANKIN:. Not at all, Dr. Anmponah.
In fact, |I think it's inportant. And again, there's
sonme of these cases that | cite to, in fact, there's
di scussi on about the advancenent of technol ogy.

In one case, it was horizontal well
devel opnent. And Mewbour ne was making the argunent
t hat, whereas previously, sonme zones were considered
to be uneconomc with vertical drilling, such as, |
think, the Brushy, the DM5 but with the advancenent
of horizontal drilling, sonme of those zones now have
econom c prospectivity.

And so, of course, as technol ogy
evol ves, there's a possibility that sonme zones that
wer e previously non-econon ¢ may becone econom c.

My point only is that if you're the party that's
maki ng that claim it's your burden to showit.

You nmust show how it's econom c. And
you nust nmake a denonstration that your costs and your
ability to produce the oil is feasible and can be
done, you know, now or in a very reasonable tinmefrane.

The problemis, is it speculative? |Is
there a basis to make that contention? Does it neet

t he burden of proof required, which is a preponderance
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of the evidence, or is it speculative?

And here in this case, Dr. Anponah,
when you review the direct testinony that's been
submtted, | think you would find that their clains
are specul ative; that there is no basis to contend,
given the nature of the zone and the distribution of
these mnute oil accunul ations, that there's any
ability, nowor in the future, to target those zones
efficiently and effectively, let alone economcally,
to produce econom c volunmes of oil.

DR. AMPOMAH: Thank you.

M. Rubin, can you comment? | know
you recommended that we do not really talk about the
burden of proof. So based on Goodni ght's subm ssi on,
any advice? | nmean, I'ma little bit confused here.

MR. RUBIN. OCkay. Conm ssioner
Ampomah, nmenbers of the Comm ssion: After hearing
fromall the counsel, as to burden of proof, | think
what | said before still applies. That both sides --
and certainly, to M. Rankin's point, there was a | ot
of history that presupposes that injection was proper
I n the San Andres.

And perhaps that creates sone sort of
de facto, at |east, burden; like, why are we going

agai nst all these previous decisions? Strictly, that
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I's not a burden of proof issue, though.

And | still maintain that, with respect
to that part of the notion, | think the Conm ssion
woul d be well served to sinply hold it in abeyance,
put in the capabl e hands of M. Harwood.

And to the extent that the burden of
proof sonmehow is part of his recomendati on, he wl|
do so. As to the other nore substantive points raised
by M. Rankin, Conm ssioner Anponmah, |'m not sure what
to add to what | said before.

DR. AMPOMAH:  Okay.

MR. RAZATOS: Thank you.

M. Mbander, | know you have a
guestion. Wuld this go to Dr. Anmpomah?

MR. MOANDER: | would like to just make
a brief clarification, if | may, and read sonmething to
t he Comm ssion regarding references to Deputy Director
Powel |, if that's acceptable, M. Chair?

MR. RAZATOS: | don't have a problem

s it acceptable, M. Rubin?

MR. RUBIN:. M. Mdander, nenbers of the
Comm ssion: To the extent | can, on the fly, help in
order to interpret what you're saying, M. Mbander, |
will try to. But I'mlimted as to what | can gl ean

fromthe gist fromhearing you say it for the first
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time now.

MR. MOANDER: | think this will be
hel pful. So in that sane witness testinony
di scl osure, Deputy Director Powell stated a few
par agr aphs before the quoted secti ons:

"The OCD woul d specifically point out
t hrough the respective applications, one of the
remedi es sought is adverse actions regarding
previously issued OCD orders pertinent to the
operator's injection authority.

"Deputy Director Powell w shes to
convey the inportance of only doing so wth an
abundance of caution," and then offers sone of that
testinony you saw excerpt. To franme that up, that was
not OCD speaking on the burden of proof on scope here,
necessarily.

This was in the framework of Deputy
Director Powell effectively being what anounts to a
12(B)(6) witness to discuss the history, background;
things of that nature. And so the scope of that
testinony is quite broad, and | wanted to ensure the
Comm ssi on under st ood that.

MR. RAZATOS: Thank you, M. Moander.
Appreciate that clarification.

Dr. Anmpomah, you have --
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DR. AMPOMAH. Yes, yes.

So is OCD trying to dissociate, you
know, let's say, the argunents fromthe statenent that
a deputy director nade?

MR. MOANDER: Not quite, Dr. Anmpomah.
VWhat Deputy Director Powell was saying -- and again, |
want to be cautious here because we are literally
wandering into a evidentiary hearing at this point,
which | am slightly unconfortable wth.

MR RUBIN. As aml. | really would
like to see presentation of filed testinony to a
m ni mum | don't think it's fair to Enpire, what
M. Rankin has been citing to. | think we should
really keep this clean.

DR. AMPOMAH: Then |I'm okay. |'m okay.
Thank you.

MR. MOANDER: Thank you, M. --

MR. RAZATOS: So | think, in short, the
statenent is noted, M. Moander. Thank you.

MR. MOANDER: Thank you.

MR. RAZATOS: Any other questions from
t he Conm ssi oners?

Okay. Thank you, M. Rankin.

Last, but not least. M. Beck, did you

have anything you'd |like to add?
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MR. BECK: Comm ssioners, | don't have
much to add. | think that M. Rankin nakes a good
poi nt about the sort of ad hoc nature that this has
arisen with. And | think M. Rubin is correct that it
m ght be best just to hold this in abeyance. | expect
that, after the hearing on these matters, there wl|l
be proposed findings of fact and concl usi ons of |aw.

And at that point, | think the parties
wll be able to put together succinctly their
argunments as to what the findings of fact fromthe
hearing are, and how those fit into the concl usions of
| aw for the hearing officer to decide on and the
Comm ssion ultimately to deci de on.

And | expect that playing into that
will be the definitions of waste and correlative
rights, both of which talk about the anmount of oil and
gas ultimately recovered for waste, and recoverable
oil and gas for correlative rights.

And so it does not just tal k about the
waste of oil and gas, or correlative rights being oi
and gas. It talks about recovery. And | expect that
the case | aw woul d bear out that there is sone burden
of proof.

And | don't nean that precisely. |

mean that the party will have to prove, to nove
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forward with their applications for injection permts
or their applications to revoke permts, whether they
have proved that there is ways to ultimately recover
oil and gas, or it affects the correlative rights of
recoverabl e oil and gas.

And so that definition will be borne
out, | expect, in that briefing after the fact to see
how t he findings of fact fromthe hearing fit into
t hose concl usions of | aw

So | think it's inmportant for the
Comm ssion to recognize that there is, | expect, a
process in place already for a nore preci se neani ng of
t he burden of proof of preponderance of the evidence,
which I think everyone agrees is on each party inits
respective applications.

MR. RAZATOS: Thank you, M. Beck.
Appr eci at ed.

Any questions on what M. Beck stated,
Conmmi ssi oners?

MR. BLOOM  No.

DR. AMPOMAH:  No.

MR. RAZATOS: Ckay.

M5. HARDY: May | briefly respond to
M. Rankin's points?

MR. RAZATOCS: Pl ease, Ms. Hardy. Yes.

Page 61

Veritext Lega Solutions
Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com



© 00 N oo o b~ wWw N

O T N R R N T
o A~ W N P O © 00 N O 0o M W N +—, O

M5. HARDY: Thank you. So | wanted to
explain a little bit about why we filed this notion.
And the reason we filed it is that Goodni ght has been
filing notions, and those have evol ved over tine. And
their notions to conpel, | believe, are where they
rai sed this issue.

They' ve repeatedly argued that Enpire
cannot prevail unless it proves a | oss of production
I n paying quantities. So they repeatedly raised this
| ssue.

And because that is -- the G| and Gas
Act is broader than that. R ght? It gives the
Conmi ssion authority to prevent waste, to protect
correlative rights however those are defined, and they
are defined in the statute.

And so that is why we filed the notion.
We wanted to make it clear or request clarification
t hat Goodni ght has been m sconstruing what actually
has to be proven in these cases.

And, like |I explained before, we're not
taki ng the position that econom cs are not a factor.
We have provided that testinony. M. Rankin's
i ncorrect; our statement of WIIliam West and his
attachments goes into detail on the anmount and the

val ue of | oss production.
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So we have provided that. W're not
di sassoci ating ourself fromeconomcs. W' ve provided
that information. But here, Goodni ght has persisted
I n arguing, well that's not production in paying
quantities; that's not sufficient. So they keep
maki ng this argunent.

And so we filed this notion to sort of
head that off and ask for clarification on what we
actually have to prove at the hearing to prevent
everyone fromwasting tine.

So that is why we filed the notion. So
we were asking for a clarification that the standard
here is whether the injection results in waste and
| mpairs correlative rights.

And | think M. Rankin is ignoring the
fact that Goodnight is seeking relief in these cases.
They have filed four applications for authorization to
I nj ect.

Those are applications. They currently
don't have that authority; they are asking for that.
That's affirmative relief that they are asking for.
And they are also asking for authorization to increase
their injection rate.

So they are asking to change the status

quo and for authority that doesn't currently exist.
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So to put the entire burden on Enpire as they are
trying to do, sinply, it's inconsistent with the | aw.

And with respect to M. Rankin's
di scussi on of Enpire seeking a massive undoi ng of
I njection authority, | disagree with that, as well.
Because historically, these volunes that Goodnight is
i njecting have not been injected into the San Andres.

These are massive vol unmes of water that
have come up in the |ast couple of years with
Goodni ght' s applications and their current
applications that are pending. So | don't think that
M. Rankin's characterization of that is correct.

And | think M. Rankin also forgets
that the Division al ready rul ed agai nst Goodni ght in
the Piazza case because the Division found that the
injection would result in waste and inpair correlative
rights. So | think that's another thing that he's
I gnori ng.

| think to the extent M. Rankin argued
that we should brief these issues further, | don't
think that's necessary. W have fully briefed this
I ssue. Goodnight filed a 20-page response to our
notion. So | think that there is sufficient briefing
for the Comm ssion to consider.

We woul d just ask for clarification of
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these issues, which is that the standard that applies
Is whether the injection results in waste and inpairs
corrrelative rights, and that each party bears the

burden of proof on their own applications. Thank you.

MR. BLOOM | -- go ahead.

MR. RAZATOS: Thank you, Ms. Hardy.
Comm ssi oner Bl oom has a questi on.

MR. BLOOM Ms. Hardy, you, and then
maybe we'll go back to M. Rankin. But, M. Hardy,
|"m struggling with this. | guess any of the parties
here could file a notion discussing what they believe
t he ot her side nust show, be it |oss of production in
payi ng quantities or sonething el se.

But what our order says is that "The
parties shall submt all evidence, testinony, and
| egal argunent on the issue of the existence, the
extent of, and possible interference with a residual
oil zone, the Monunment South Unit, by produced water
i njection activities undertaken by Goodni ght."

| mean, to ny mnd, that that's pretty
clear. And | think it points towards, although it
doesn't specifically state, that this would be a
heari ng where we're | ooking to see the preponderance
of the evidence. Just wanted to get your reaction to

t hat .
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M5. HARDY: Thank you, Conmmi ssioner
Bloom | agree. | think that is what the Conm ssion
set out as the scope of the hearing. And that is part
of what gave rise to us filing this notion.

Because | think that's a broader
inquiry, and | think that that is the appropriate
inquiry, and | think it enconpasses the concepts of
waste and correl ative rights.

And that | anguage is part of the reason
we filed this nmotion, is we felt |ike Goodnight's
repeated argunments on this issue that Enpire can't
prevail unless it shows a reduction of production in
payi ng quantities was inconsistent with that provision
of the order.

MR. BLOOM M. Rankin?

MR. RANKI N: M. Bloom would you m nd
repeating your question to ne just so | make sure |
under st and?

MR. BLOOM Yes. M question was, |
guess, either side could put forth a notion stating
what they believe the other parties nust showin this
case, be it loss of production in paying quantities or
ot her issues.

But we do have an order here fromthe

Conmmi ssion, which states that the parties shall submt
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evi dence about the existence and extent of possible
interference of an ROZ and the effects on that of
water injection activity, should it exist. Right?

MR. RANKIN: Yeah. Yeah. Ckay.
Understood. So on that point, | guess, ny response to
that, M. Bloom is, yeah. That is an issue that the
Comm ssi on wants the parties to address. But it can't
be the | egal standard agai nst which that decision is
made. Right?

It's just an issue that we were neant
to address before the Comm ssion and present facts and
evidence and testinony and | egal argunents around it.
But it doesn't define the standard agai nst which the
Comm ssi on nust nmake its decision. Right?

That's sonething that we have to | ook
to the statutes, we have to look to interpretation of
the Ol and Gas Act, to eval uate what the burden of
proof is, what the |egal standards are that each side
must denonstrate.

So ny point, | guess, is sinply that
It's a representation of what you want to hear from
us -- right? -- in terns of what the evidence should
go towards. But ultimtely, the decision has to be
based on | egal standards. Right? And that goes to

the statutes and the regulations that govern, or the
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U C primcy authority.

And that wasn't addressed in the scope
of the order on the scope of hearing. And so that's,
| think, what Enpire was seeking to do here was to
ki nd of define what the |egal standards shoul d be.

| have clarification on that. And ny
viewis, |ike what M. Beck was saying, is | think
that in the normal course, that's usually addressed in
the closing briefs or argunents, based on what the
facts show. And then, the counsel makes an argunent
about whet her or not those facts or the showing or the
evidence is sufficient to nake out each party's case.

So ny answer to you is, yeah, |
under stand that the Comm ssion had an intent to have a
broad showi ng of the evidence. And | don't disagree.
My only point is that what the | egal standards are
t hat determ nes the decision is sonmething that you
have to | ook to the statutes for.

And one other thing | wanted to
mention, just to respond to you, is the Piazza order
that the Division issued did not make a finding that
there was waste or inpairnment of correlative rights.

VWhat it found was that Enpire had made
a sufficient showing to defer that issue, basically.

It didn't find that there was waste, didn't find there

Page 68

Veritext Lega Solutions

Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com




© 00 N oo o b~ wWw N

O T N R R N T
o A~ W N P O © 00 N O 0o M W N +—, O

was i npairnment of correlative rights.

It said that there's a potential for
addi ti onal production, and they deferred the issue.
So there was no finding because there was no evi dence
in the record of waste or economics. So it wasn't a
finding that the Division nmade, nunber one.

And nunmber two, Enpire does not gain
t he benefit of -- it's a de novo hearing. So in other
words, it's fromfresh. And so all we have to do is
establish through a preponderance of the evidence that
i njection is proper.

We don't have to overcone any ot her
hi gher burden of proof in order to achieve our
authority to inject under that case. It's a de novo
case. It nmeans that we start afresh, and so that we
don't have to overcone any higher burden in order to
prevail on that case.

MR. BLOOM All right. Thank you,
bot h.

M. Chair?

MR. RAZATOS: Any ot her questions?

DR.  AMPOVAH: No.

MR. RUBIN. M. Chair, nenbers of the
Comm ssion: So | think at this point, the Comi ssion

has a few options in front of it. Just pointing out
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again. Again, | think with respect to maki ng any
written decision on the burdens of proof, | don't
think is necessary.

Again, | think that's premature. It
may not come up. | know that courts never want to
deci de issues they don't have to decide. There's a
certain amount of judicial restraint there that would
apply here, too.

As to the rest of it, if the Conmm ssion
has a sense of how it now wants to interpret the
statutes at issue, we could formulate an order to that
effect, at the Comm ssion's pleasure. W always have
the option of going into closed session to carefully
construct such an order.

Or, as pointed out, we could hold the
notion in abeyance. | think the hearing officer has
been |istening to our entire conversation, as well;
this entire colloquy. And so it may be sufficient to
sinply let this rest for now.

| mean, we are backloading this, to a
certain extent, but put this in the hands of the
hearing officer with the benefit of this infornmed
di scussion on the | egal issues. Was that too wordy?
['m - -

MR. RAZATOCS: No, it was not too wordy.
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| think it was a lot to think about.

So, Commi ssi oners?

DR. AMPOMAH: Yeah. There are a |ot of
| egal issues in here, so | would prefer a closed
session for us to discuss this.

MR. RAZATQOS: Conmm ssioner Bl oonf?

MR. BLOOM M. Chair, | would be fine
with Dr. Anpomah's proposal.

MR. RUBIN:. OCkay. So under the Open
Meetings Act, if we could have a notion to go into
cl osed session to discuss, under the authority of the
Open Meetings Act, this adjudicatory matter
specifically and solely the issues under the agenda?

MR. BLOOM M. Rubin, | so nove.

DR. AMPOVAH. | second.

MR. RUBIN. And we will need a roll

call -- I just want to finish the notion. | just want
to identify the agenda itemfor the notion. It would
be -- well, they're not nunbered the itens -- the

consol idated case as identified in the agenda. So if
| could have a roll call vote based upon that notion?

MR. RAZATOS: We'll start with a roll
call vote.

Dr. Anpomah?

DR. AMPOMAH.  Approved.
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3

RAZATCS: Conmm ssi oner Bl oonf?

3

BLOOM  Approve.
MR. RAZATOS: And |, as the Comm ssion
chair, approve, as well.

MR. RUBIN:. COkay. W are now in closed

sessi on.

(OFf the record.)

MR. RUBIN:. All right. M. Chair and
the Comm ssion, | believe we are back in open session.

| would just like the record to reflect that the only
matters discussed in closed session were those listed
in the notion and that no final actions were taken.

| understand from deliberations in
cl osed session that the Comm ssion would like to
entertain a notion to hold in abeyance Enpire's
noti on, pending the recomendati ons of the hearing
officer at the hearing.

MR. BLOOM | so nove.

DR. AMPOVAH. | second.

MR. RAZATOS: Do we need a roll call on
this one?

MR. RUBIN:. No. You only need a roll
call if it's to go into closed session or --

MR. RAZATQOS: Okay.

MR. RUBIN:. You could sinply do, "All
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in favor, say 'aye.
MR. BLOOM  Aye.
MR. RAZATGCS: Aye.
DR. AMPOVAH:.  Aye.
MR. RUBIN. Any opposed? Motion
passes.

Back to you, M. Chair.

MR. RAZATOS: Great. Thank you.

OCkay. So that brings that case to
conpl eti on.

M. Rankin?

MR. RANKIN: [I'msorry. Just there's
one housekeeping matter that the parties have
di scussed, and | just want to bring to the
Conmmi ssion's attention as to that case.

You may recall that the Comm ssion did
I ssue an order directing Goodnight to produce records
reflecting its injection rates for certain wells that
Enpire clained were in violation of its authorizations
to inject. The way the order read was that Goodni ght
shoul d produce those records at or before the hearing
on these cases.

Now, the hearing' s been continued out
to February. It was a little vague whet her,

nevert hel ess, the deadline was still to produce that
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i nformation by today. So it occurred to nme sonetine
before the weekend that there my need to be sone
clarification about when we should do so.

Now, |'ve conferred with the Division
counsel and with Enpire counsel, and ny understandi ng
Is that both Division counsel and Enpire counsel
believe that they would like to see that data before
t he February hearing. And so I'll confer with the
client, but I think we can get that data produced
within two weeks from today's date.

And just wanted to bring that up as an
order of housekeeping so the Comm ssion was aware that
we have not negl ected that obligation, and that there
was, you know, sonme discussion about what the intent
was, based on the fact that the hearing date has been
noved out.

So just wanted to nmake clear that we
wi Il go ahead and produce that data, | think there's
six wells, and do so within two weeks from today,
based on discussion with the parties, if that's
accept abl e.

MR. MOANDER: It is, fromthe Division.

MR. RAZATOS: Okay. So we got a
confirmation fromthe OCD.

Ms. Shaheen?
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M5. SHAHEEN: We are in agreenment with
producing it within a couple weeks. And | would al so
note that the order does state that the hearing
officer would provide a report after recei pt of that
information. | don't believe that the hearing
examner is required to wait until the hearing to
provide that report, but | just note that that is part
of the order.

MR. RAZATOS: Okay.

MR. MOANDER: And there is, if | may,
briefly, one other housekeeping issue. The parties
are working on a revised and updated schedul i ng order
based on the initial one. 1'massumng that'll be
tendered and can be dealt with at an upcom ng
Comm ssi on neeting.

MR. RAZATOS: Okay. So you'll keep us

post ed?

MR. MOANDER: Yes, M. Chair

MR. RAZATOS: Okay. Anything else on
this particular case? Geat. Thank you, everybody.

Appreciate it. Qur next order of business is any
pending litigation that we may have.

MR. RUBIN. M. Chair, nenbers of the
Comm ssion: Nothing to report. No updates there.

MR. RAZATOS: Okay. Excellent. Any
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ot her business that we have? Okay. | hear none for

t hat . Qur
9t h, 2024.
Thank you,

next meeting is going to be October the
So this nmeeting is officially adjourned.
everybody.
(VWher eupon, the nmeeting concluded at

11: 22 a.m)
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CERTI FI CATE

I, JAMES COGSWELL, the officer before whom
the foregoi ng proceedi ngs were taken, do hereby
certify that any witness(es) in the foregoing
proceedi ngs, prior to testifying, were duly sworn;
t hat the proceedi ngs were recorded by ne and
thereafter reduced to typewiting by a qualified
transcriptionist; that said digital audio recording of
said proceedings are a true and accurate record to the
best of ny know edge, skills, and ability; that | am
neither counsel for, related to, nor enployed by any
of the parties to the action in which this was taken;
and, further, that | amnot a relative or enployee of
any counsel or attorney enployed by the parties

hereto, nor financially or otherwise interested in the

Ty

JAVES COGSVELL

outcone of this action.

Notary Public in and for the

State of New Mexico
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CERTI FI CATE OF TRANSCRI BER

I, KIMBERLY BRI SCOE, do hereby certify that
this transcript was prepared fromthe digital audio
recordi ng of the foregoing proceedi ng, that said
transcript is a true and accurate record of the
proceedi ngs to the best of ny know edge, skills, and
ability; that I am neither counsel for, related to,
nor enployed by any of the parties to the action in
which this was taken; and, further, that | amnot a
relative or enployee of any counsel or attorney
enpl oyed by the parties hereto, nor financially or

otherwise interested in the outcone of this action.

KI MBERLY BRI SCOE
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