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COWM SSI ONER RAZATOS: This is the O
Conservati on Comm ssion neeting that is a
continuation fromyesterday January 16 and 17, 2025.

We are here in case nunmber 24912, which is
t he application of Apache Corporation for an
adj udi catory hearing to contest the Division's
condi ti ons of approval on Apacheche Corporation's
County, New Mexi co.

This is an evidentiary hearing. W wll
finish up. Just to make sure, are all parties here?

MR. MOELLENBERG.

MR. MOELLENBERG. Apache is present, ready to
go.

COMM SSI ONER RAZATOS: M. Tremai ne.

MR. TREMAI NE: Jesse Trenmmine for the O
Conservation Division, again attending virtually.

COWM SSI ONER RAZATOS: Can we al so just show
that the comm ssioners are here as well.

COW SSI ONER AMPOMAH: Dr. WIIliam Anponmah,
present .

COWMM SSI ONER BLOOM  Good norning. Greg Bloom
B-1-0-0-m designee of the conm ssioner of public
| ands.

COWM SSI ONER RAZATOS: As | said yesterday, |
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am Gerasi nos Razatos. | amthe acting Division
director for the OCD, and | am al so Conm ssion
Chair, and | am present as well.

Yesterday we finished with the Apache
W t nesses. Just to make sure, M. Moell enberg, are
you all conplete with everything you wanted to
present?

MR. MOELLENBERG. Yes. M. Chair, as far as
our direct. As | indicated yesterday, it's possible
we may have sonme rebuttal and then again we talked
about the possibility yesterday of how to deal with
t he suppl enental conditions.

COWM SSI ONER RAZATOS: So we'll deal with that
| ater. As far as your direct, you guys --

MR. MULLENBERG. As far as our direct, we're
conpl ete and ready to nove on.

COWMM SSI ONER RAZATOS: M. Trenmmine, are you
ready?

MR. TREMAI NE: We are ready. M. Chair, |
would |i ke to update the Comm ssi on.

The parties have been at work di scussing
some next steps to I think hopefully address sone of
t he concerns raised by OCD earlier in the hearing.

And so it's my expectation that when we get to that
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point, | believe we're going to be able to withdraw
OCD Exhibit 9. The original conditions are

i ncluded in the slide show for M. Powell. So

think that will work. W do feel the need to
continue expressing OCD s concerns with the sanpling
reports. We're going to go through the evidence as
we have prepared to present it, but | do expect sonme
at | east tenporary resolution on the part of it.

And | think we could resolve that objection
and hopefully position this hearing for a potenti al
order on the original conditions as we have
di scussed.

COMM SSI ONER RAZATOS: So if | am understandi ng
correctly, M. Moellenberg, both of you, we may not
have to continue this case further on Monday.

MR. MOELLENBERG. That could be based on what
M. Tremaine has said. |[If the Division wthdraws
t he suppl enental conditions, that may resolve this
I ssue, and we can go on to the rest of it and see
how it goes.

COMM SSI ONER RAZATOS: We'll carry on.

M. Tremaine, we're ready for your w tness.

MR. TREMAI NE: Thank you, M. Chair,

Comm ssi oners and other parties. The Ol
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Conservation Division calls Rosa Ronero.
COWMM SSI ONER RAZATOS: Ms. Ronero, we'll have
the court reporter swear you in. The w tness has
been sworn in. M. Tremai ne, you may begin.
ROSA ROMERO,
called as a witness herein, having been first duly
sworn, was exam ned upon oral interrogatories and
testified as foll ows:
DI RECT EXAM NATI ON
BY MR. TREMAI NE:
Q Good nmorning, Ms. Romero. Could you tell
us where do you work and what is your job title?
A. My nanme is Rosa Ronmero. | amthe OCD s
environmental bureau chief for approximtely the
| ast two and a half to three years.
Q Are you testifying today on behalf of the
O | Conservation Division?
A. Yes.
Q And did you prepare a resunme for

subm ssion in this hearing?

A | did.

Q s that | abel ed as OCD Exhi bit nunmber 17
A. Yes.

Q |'s that resume true and accurate to the
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best of your know edge?

A. Yes.

Q Coul d you pl ease briefly describe your
wor k experience for the Conmm ssion.

A. | have a bachelors in science in wldlife
with primary research in aquatic health habitat.

Upon graduating from Western New Mexico

Uni versity, | was enployed with the U S.D. A forest
service in a large scale aquatic surface water
habi t at managenent position. Fromthere | also
wor ked for the New Mexico environnment departnment as
an environnental specialist.

While | had a w de range of duties, ny
primary other focus was ground water protection,
wast e wat er management and participated in |arge
scal e rul e changes and regul atory conpliance with
t he ground water issues.

| was al so enployed at the State
Engi neer's office where | reviewed hydrol ogic
reports. | did sonme hydrol ogic nodeling and
generally served as a water master for the sout heast
basin until nmy enmpl oynment here at OCD.
Q Ms. Ronero, in your various roles how many

site characterizations or investigations
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approxi mately have you reviewed or conducted?

A. Hundreds. | would be hard pressed to put
a specific nunber on that. W didn't keep track of
t hose, but a significant nunber of via either
permtting, review ng, those kinds of reports and,
t hat sort of thing.

Q Have you ever testified before the Ol
Conservation Conm ssion before?

A. | have not.

MR. TREMAINE: M. Chair, | would |like to share
screen to lay the foundation for a couple of
exhi bi ts.

COMM SSI ONER RAZATOS: G ve him access, please.
BY MR. TREMAI NE:

Q Ms. Ronmero, | amdirecting you to ny
shared screen. Do you see that?

A. Yes.

Q Is that the exhibit that we referenced as
Exhi bit 1, your resume?

A. Yes.

Q. Did you also prepare a tine |line
presentation in preparation for this hearing?

A | did.

Q. And is this OCD Exhibit number 2, which |
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have on the screen here?

A. Yes.

Q We're going to conme back to this one. OCD
Exhi bit number 5 | abeled as of February 9, 2021
report, do you recognize this docunent?

A | do.

Q Was this prepared by you or your staff in
preparation for the hearing by pulling it fromthe
OCD permtting website?

A. Yes.

Q | would like to nmove on to Exhibit 6
| abel ed Scope of Work for Additional Investigation
Exhibit 6 from May 9.

Do you recogni ze this docunent?

A. Yes.

Q Simlarly, was this prepared or packaged
by you or your staff in preparation for the hearing?

A. Yes.

Q And was this pulled from OCD perm tting?

A. | believe this one was pulled via e-mail,
but it is available on permtting.

Q. Thank you. A quick clarifying question on
this one. Did you hear testinony yesterday talKking

about a May 8, 2024 report or docunment submtted by
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Apache?
A Yes.
Q And this one is | abeled by OCD as May 9th,

correct?
A. Yes.
Q. Just to clarify for the record, we're

tal ki ng about the same docunment ?

A It is the same docunent.

Q Exhi bit nunmber 7 we have | abel ed as
Oct ober 23, 2023, Apache PD work plan.

Do you recognize this docunent?

A. Yes.

Q And is this the same docunent that was
referenced yesterday as Apache's response to OCD s
condi ti ons of approval ?

A. Yes.

Q And was this docunment prepared for hearing
by you or your staff?

A. Yes.

Q Are the exhibits that we discussed,
Exhibit 2, 5, 6 and 7 true and accurate to the best
of your know edge?

A. Yes.

Q Are there any corrections or changes that
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you need to make to any of the exhibits before we

begi n?
A. No.
MR. TREMAI NE: M. Chair, | nmove adm ssion of

OCD Exhibits 1, 2, 5, 6, and 7.

COWM SSI ONER RAZATOS: M. Moel | enberg, any
obj ection to that?

MR. MOELLENBERG. No objection subject to
there's a long narrative on the site history, and |
woul d just nmention the fact that there probably are
sonme specific comunications that may be the best
evidence of that as opposed to these notes. But no
objection to their adm ssion.

COWM SSI ONER RAZATOS: They will be admtted,
M. Tremai ne.

MR. TREMAI NE: Thank you, M. Chair.

BY MR. TREMAI NE:

Q Ms. Ronmero, |I'm going to nove back to OCD
Exhi bit number 2. Could you please summari ze for
t he Comm ssion what this exhibit is and the purpose
of the exhibit?

A. The purpose of the exhibit was just to
hi ghl i ght key communi cati ons. The chronol ogi cal

events as from OCD s perspective. Mich of this
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i nformation is probably a duplicate from what we
al ready heard from Apache. So it is not intended
to go into a ot of detail on these specifics over
technical details. It's a time |ine.

Q What | would like to do is nove through
t he presentation kind of slide by slide. So I'm
directing you to page seven of the packet.

This is OCD Exhi bit 20007. Ms. Ronero,
could you please sunmarize the significance and
| nportance of the information contained on this
slide?

A. As stated previously, some of this is
paraphrased and some of this is quotes from some of
t hese reports.

This is intended to be nore of s
summary. So here we have some direct quotes from
the renmedi ation plan. This was the original
reporting of the spill. As stated in the plan, it
was due to a corroded isolation valve, reported as a
maj or incident.

At this time the report only indicated
that it was a soil inpact.

Q. Ms. Ronero, on slide 8, page 8, please

summari ze the contents of this slide.
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A. These were the initial test sanpling
results fromthe soil inmpact directly after the
I nci dent occurred.

It does show that we have sonme el evated
chloride | evels above corrosive criteria at that
tinme.

Q. Pl ease summari ze the contents of slide
ni ne.

A. This is reference to what was originally
proposed in their remediation plan. To summari ze,
It was a deep soil excavation core sanpling.

There were some nonitoring wells

proposed at that tinme, liner installation, back
filling procedures. At this time there was no
ground oil concern, oil inpact only.

Q At this point in time, was OCD s approval
of installation in the liner consistent with OCD
practice?

A. At that tinme, yes.

Q Movi ng on, please summari ze the contents
of slide ten.

A. This was some addenduns that were made to
the original renediation plan. Adjustments fromthe

ori ginal plan, sanpling expansions. Just approaches
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for chloride containnment.

As previously stated in testinony heard
yesterday, there's a | ot of general |egal statenents
of liability that are included in all these e-mails
as well as original one.

Q. At this time, is it accurate to indicate
t hat we were seeing chloride results el evated above
the renmedi ation threshol d?

A. Yes. This addendum in particular was nore
centered around the excavation, what portions were
getting excavated in order to dig out the chlorides
t hat were being seen on sanpl es.

Q Move on to the continued slide to
summari ze the information on slide 11.

A. There is the closure report that was
previously referenced. The closure report again
really only indicated that we were | ooking at soil
contam nation at the tine.

Confirmati on was done via an email with
a former enployee. There were small anpunts of
toluene in some of the sanples, but at the time the
smal | amounts were not something that would have had
any major qualifiers.

We had sone qualifier issues that were
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outside of the lab control Iimts, but overall if
this was a soil renmediation only situation it would
have achi eved cl osure at that point.

Q. At the time of the renedi ation cl osure
report, | believe you just said that if it was the
soil remediation it would have been cl osed.

s it accurate to state that absent
subsequent information related to ground water
I npact, this site |likely would have been cl osed?

A. The site was actually closed based on the
i nformation they had available to them at the tine.

Q Move on to slide 12. Please summrize the
I nformation here in 12.

A. Thi s was annual ground water nonitoring.
Agai n, these were brief, brief portions of it that
we wanted to highlight.

This was initially after the closure of
the C 141, part 429 incident. There were sone
I ndi cations that some sanpling didn't occur at the
windm ||, but there were renam ng issues. The
hi ghli ght here is we're seeing chloride
concentrations increasing, and the toluene anal ysis
was not detected, but also exceeded | ab control

limts.
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Q Movi ng on, please summarize the contents
of slide 13.

A. This was the next sanmpling event that
occurred. Primary thing we're see here is chloride
concentrations were now being detected above the
regulatory limts in two and four as well as the
wi ndm || .

The sanpl e was anal yzed. CQutside of
the whole time we see issues with sanpling again.
TDS for the windm Il was listed incorrectly on
reports that were submtted. The actual TDS | ab
sanple results were | believe 794, not the 781 as

i ndicated in their documentati on.

Q And novi ng on, please summrize slide 14
for us.
A. This was the next sanpling event. This

occurred approximtely a year later. Chain of
custody was not included in the | aboratory
anal ytical report for the sanpling event, but we
continue to see chloride elevations in the sanme
| ocations.

Q And the excerpts on this slide, the maps
that are pulled, these are pulled directly fromthat

annual ground water nonitoring report?
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A. Yes. These have all been pulled from
Apache's information.

Q And at that time am | understanding this
correctly that these are the four nonitoring wells
that were in place up to the date in February of
20227

A. Yes.

Q ' mgoing to nove into a new stage here.
Pl ease summari ze for the Comm ssion how OCD first
started comuni cating with the | andowner?

A. Just real brief. | didn't want to go into
extreme detail on the communications that were had,
just to show that we did have raised concern about
the site conditions and the sanpling results.

At that time there was no observed
| eaks, no petroleumsnell. So there was no reason
to think that we didn't close things appropriately.
But we were al so | ooking at potential inpacts and
just kind of spurred OCD to | ook at the site and
surrounding area in nore detail

Q. Is it accurate to state that at that
first communi cati on OCD assessed the site for
ongoi ng surface rel eases?

A We did.
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Q Moving on to the next slide, slide 16,
pl ease summari ze the next step in the process.

A. This is a continuation of sonme of those
comuni cations. Again, we were really just | ooking
at expanding the area that we had originally been
| ooking at to pinpoint where the concerns were.

Q Was this the point in time when OCD began
realizing that there was a ground water concern as
opposed to ongoing or a new surface release concern?

A. Yes, this is where conversations started.

Q Moving on to slide 17, please summarize
the next step or the results of those initial
conversati ons.

A. Further efforts in soil and ground water
i nvestigation, we had confirnmed chloride in all of
t he additional wells at that point.

So they did further verti cal
delineation at the original site |location and pl aced
two additional monitoring wells.

Q These additional | abeled on the map |ike
this SP | ocations, what do those reflect?

A. There were some nam ng issues back then.
So | believe those were the additional because they

changed themfrom SP to TMAN but we see the
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corrections on the next slide.

Q Moving on to that next slide, slide 18,
pl ease summari ze that to the Conm ssion.

A. The BHs were additional bore holes. The
SPs were soil analytical results. And the TMAsS here
on the additional wells were above and bel ow t he
original site.

So OCD did not initially receive
confirmation that five and six were drilled until
t he scope of work for additional work were received
in May of 2023. So they did drill the wells. W
just didn't have conmmuni cation on that until |ater.

Q So in the previous flag, communications
started in June and picked up in July of 2022,
correct?

A. Yes.

Q Once we get to this stage of the slide,
it's really in January of 2023 when we have the
initial additional wells going into place?

A. Yes.

Q ' mgoing to nove on to slide 19. Pl ease
summari ze the contents of this slide.

A. This is just a short conparison of the

ground water nonitoring reports received in 2022.
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Again, this is short versions.

We did see sone issues with the chain of
custody again. So sonme of the sanmpling nane changes
and totals, sanples collected. There's
di screpancies with nam ng.

This is maybe sone of the confusion of
nunber TMW We have all naned them sonmet hi ng
different it appears.

Q On the previous slide, Ms. Ronmero, you
I ndi cated that there was confirmation that certain
bore holes put in in January, is this when that
occurred?

A. Somewhere in between. We didn't actually
get the reports of those results until the
addi ti onal scope of work came in in this annua
report, yes.

Q Movi ng along to slide 20. Pl ease
sunmari ze this content for the Conmm ssion.

A. At this point OCD required to neet
virtually with Apache and their consultant.

The high chloride in some of the
exterior wells were not really making sense. So we
di scussed addi ng an additional four wells.

We di scussed what type of sanpling would
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be needed in those. W' re |ooking at exterior
boundaries at this point. However, the neeting did
end well. Everybody agreed on the placenent of
those wells during that nmeeting, just didn't really
have any answers to any of our questions at that
poi nt .

Q s it accurate to state that at this point
in time the delineation had not expanded far beyond
the original release site?

A. No, we had not | ooked far beyond the
original release site.

Q Moving on to slide 21, please summari ze
this slide for us.

A. Let's see. This was a brief summry of
t he analytical results fromthe previous neeting.
Chai n of custody indicates sanples collected were
not preserved for hydrochl ori de detects.

It does not include toluene results, but
we al so continue to see chloride contam nation, and
we were notified that they would be doing additional
sanpl i ng.

Q. At this point intinme we're a year out
from when the conmmuni cations really picked up,

correct?
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A. Yes.

Q The sanpling at that point in time had
still not really expanded beyond the original
I nvestigation or site of investigation?

A. Only slightly.

Q Moving on to slide 22, please sunmarize
the contents here for us.

A. Upon reviewing the results, OCD requested
an additional neeting with Apache. This is just a
summary, but what | wanted to really highlight so
that we really enphasized that we needed a
conprehensi ve del i neati on.

Fol | ow t he outsi de boundari es and
drilling schedules, analytical results. W were
starting to see results that woul d indicate that
possi bly we had a secondary release. And we were
pushing for that conmprehensive delineation to answer
t hat question or not.

We did not get any clean answers from
t he sanpling that occurred, but we did really stress
the need for that conprehensive delineation. It was
di scussed yesterday. This is the point in which
Apache agreed to the 11 through 16 wells. OCD also

i nsi sted on number 17. Also inportant to note that
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17 has been the highest to date.

Q To reiterate, just to clarify, fromthat
meeting did Apache propose those wells except for 17
or was that agreed to at the nmeeting?

A. It was agreed to during the neeting. And
al so attached the scope of work via e-mail. They
al so submtted, it was a short e-mail proposing
t hose additional wells.

OCD responded by e-mail and requested
17 as the additional one.
Q That TMW 17 was requested by OCD in the

response to the early Novenber scope of work from

Apache?
A. Yes.
Q As we work through the presentation up to

now how woul d you characterize OCD s | evel of
concern as you started to get additional
I nformati on?

A. At this point OCD was very concerned. |t
was again stressed that the conprehensive
del i neati on woul d be absolutely necessary for
deci si on maki ng processes.

Q. | would like to nove to slide 23. Pl ease

summari ze this one for us.
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A. Just a very brief, we did have sonme
addi ti onal | andowner contact at that time. Apache
stated previously did install additional wells
beyond the ones that we were required.

We did see the highest levels in
well 17. But with all the additional wells that we
saw, we saw additional inpacts in significant
numbers of them

Q Did the informati on you received during
this date range alleviate any of OCD s concerns with
the site?

A. No. At this time | felt we had probably
nore questions than we did previously. The sporadic
chloride results that we were getting inpacts
different wells was not making sense, especially in
conmparison with the flow maps that we had been
provi ded.

Q As we | ook at the date range Septenber 4,
2023, getting to January of 2024 did OCD have any
concerns or give any consideration to the tine |ine
I nvol ved of all these communications?

A. We did press nultiple time lines. W were
following up via e-mail. We were pushing for things

to nmove quickly before.

Page 305

Veritext Lega Solutions
Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com



© 00 N o o A~ wWw N PP

N NN NN R R R R R R R R R R
A W N PP O O 0 N O O B WO N +— O

Q I n your experience and under part 29, what
Is OCD s baseline expectation for a site
characterization for a new rel ease absent any
extenuating circunstances or extensions?

A. 90 days.

Q 90 days?

A. Yes.

Q. | would like to nove to slide 24. Please
summari ze this next slide for us.

A. After reviewing the results, again, we
requested an additional nmeeting. We indicated to
Apache that we're still unknown wi th our boundari es
and still unknown if we had any cause. Stil
unknown if we had any definite nodeling.

The report received included sanmpling
results, but did not provide any plans for any
addi ti onal anything at that point. So we were
rai sing concerns for what next steps would | ook
i ke.

Q Did Apache -- | believe you just indicated
t hat Apache didn't provide additional delineation
plans at this point? Did | understand that
correctly?

A. Yes.
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Q Di d Apache want to continue ground water
nonitoring for some period of tine?

A. They did. It was not specified in this
particular report. They just indicated that they
woul d continue nonitoring.

Q At this point in time in review ng the
sanpl es and results that OCD had avail able, did you
feel that OCD was able to reasonably identify
potential sources of contam nation that were show ng
up in their sanmple results?

A. | did not.

Q | would like to nove to the next slide,
25. Please sunmarize this one for us.

A. So at this time Apache proposed an
addi ti onal scope of work. The scope of work was
again intended to | ocate those external boundaries.

They proposed four additional
nonitoring wells and continued to nonitor the
existing wells. Some of those were intended for
background.

Q. At that time that scope of work from April
of 2024, was OCD satisfied with the efficacy of that
scope of work?

A. At this time OCD instead of approving or
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denying followed up with an additional nmeeting. The
concern was that this would not |ikely give us

enough detail to make a deci sion.

Q Moving on to slide 26. Please sunmarize
the slide and OCD' s response to that April scope of
wor k.

A. We had the conversation that we would plan

on approving the additional wells they proposed, but
we al so indicated that nore drilling was needed,
that we were willing to work wi th anything

addi tional that they m ght add to the scope of work
while in the field as needed to fully delineate.

Q At this time at the neeting in May, | see
here in your summary the statenment that OCD felt it
was necessary to docunment and issue fornal
requirements.

How woul d you characterize OCD s view of
the situation and how it was handling the response
at this point?

A. Most of the conversations and
communi cati ons were happening via e-mail. At this
point we felt it necessary to have a nore fornmal
record of the conversations and the proposed scopes

t hat were being submtted. So we requested that
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everything be handl ed through OCD online permtting.

Q. | would like to nove on to slide 27.
Pl ease summari ze this one for us, Ms. Ronero.

A. So Apache did cone back and propose wells
and sanmpling to occur after the discussi on about
del i neation at that neeting.

They did agree to do all 31 and 03

constituent at the windm Il well.

Q We have tal ked about this earlier, the
May 9, 2024 report.

A. The scope of work, yes.

Q This is the scope of work we reference in

OCD Exhibit 6 and also contained in Apache's

exhi bit?
A. Yes.
Q Just to clarify for the record here. |
think we're noving on to slide 27. |[If you can
pl ease summari ze this one for us -- strike that.
You just answered this question. |
interjected with the other slide. Is there anything

el se that you feel is necessary to clarify for the
Comm ssion that is contained on this slide?
A. Not at this tine.

Q Moving on to slide 28. Please sunmari ze
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the contents here for the Comm ssion.

A. Agai n, we have a conparison from previous
reports. This was an overview of the scope of work
we have seen to date. Chloride concentrations.

The nmore wells we're | ooking at, the
| arger the extent of chloride contam nation.

Q So up to this point in time as |
understand the slide, every tinme you got nore wells
we get nore chloride hits.

Up to this point have the sanpl es
satisfied OCD s concern in delineating the external
perimeter of the inpacted area?

A. We have not.

Q. | would like to nove on to slide 29. |
you coul d, please summari ze this one for us.

A. It is a continuation of the previous
slide. W do continue to have chain of custody
| ssues, sone i nproper conversions and so our
decision making is still unclear at this point.

Q Thank you. Moving on to slide 30. Please
summari ze or describe the followup neeting as a
result of that information on the |ast slide.

A. Brief conversations. OCD did conmunicate

t hat what was provided woul d not be sufficient to
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make any additions on the site and that a
conprehensi ve and conpl ete delineation has not been
provided to date.
We did not believe the scope of work was

sufficient to be able to do that. As this was
subm tted now via permtting, we indicated that we
woul d approve or deny that application via
permtting and indicated that conditions of approval
would |ikely be attached if it was to be approved.

Q Ms. Ronmero, did you attend the hearing
yest erday?

A | did.

Q. Did you hear testinony or reviewthe
subm ssions to the effect that Apache may have felt
t hat there was an agreenent as a result of these May

di scussi ons?

A. To sone extent. We comuni cated well
during the neeting. It was agreed upon that they
were willing to work with OCD in what we wanted to

see as far as what that delineation |ooked |ike.

| felt that OCD communi cat ed
effectively that we were | ooking for that conplete
delineation and | ooking for a wi der scope to be able

to obtain that.
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Q Do you feel that it was conmmuni cated
effectively during this period of time that OCD
woul dn't necessarily -- that OCD may approve the
subm ssion with conditions of approval ?

A We did.

Q Earlier in your testinmony you had
i ndi cated that OCD had started transitioning to
docunment and issue approvals to the OCD permtting
rather than | ess formal comunications.

Was this a continuation of that effort?

A Yes.
Q Moving on to slide 31. Please sunmarize
the contents of this slide as -- actually let ne ask

you, is this representative of OCD s response to
that May 8th or 9th scope of work?

A. Yes. We pulled these out because reading
them off of our OCD permtting is not as easy --
it's a note formt.

My team was taxed with providing
rationale for each individual well. [|'mnot going
to go into the rationale in super detail today
because ny deputy director, Brandon Powell, wll be
goi ng over that |ater on.

But OCD s conditions of approval were
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aimed at conplete delineation, and this was pulled
frompermtting sonme of the rationale that we
obt ai ned.

Q. So fromyour review |leading up to this
approval of the scope of work with conditions of
approval and based on what Apache had submitted in
t he scope of work, if OCD were going to transition
to approve a renediation plan that isolated or
renmoved potential contam nation, and again, based on
what Apache had subm tted, would OCD know where it
was necessary to conplete that renmedi al work?

A. | don't believe so, no.

Q The wells listed here, | believe you
referenced this, but these are sinply the wells that
were conditioned in the conditions of approval which
Apache subsequently objected to?

A. Yes.

Q And just to clarify for the Comm ssion,
you had indicated that the conditions are difficult
to read on the OCD website. Is that right?

A. It's a different formatting. This was
just easier to list themall.

Q l'"mtrying to just clarify for everyone

how t he conditions are oriented. So as a result of
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OCD' s interest in docunenting the next steps
formally through permtting, the conditions of
approval when they're entered, are those docunented
on the incident page or sonewhere else?

A. They are docunmented on the incident page.

Q Did that appear on the page in a
particular field or how does that appear?

A. It does. [It's an annotation to whatever
approval that was given.

Q So this is sinmply copying that information
out and expanding it for the Comm ssion's review?

A. Just for readability.

Q All right. | would Iike to nmove on to
slide 32. We're now in August. Please summarize
the contents here for us.

A. When OCD proposed the additional wells,
this was sone excerpts from Apache's response in
whi ch they objected to the additional wells that we
had i ndi cat ed.

They did provide their rationale for
some of themand did indicate that they were willing
to add the additional two wells instead of the OCD
requested wells.

Q. And upon review, did OCD feel that
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response to that approval would provide inportant
adequat e delineation?

A. We did not.

Q. How did OCD respond to that?

A. We requested an additional neeting.

Q. | would like to nove on to slide 33.

Pl ease sunmarize the contents here for the
Comm ssi on.

A. Again, a brief summary of the additional
meeting. M. Powell did go through the additional
wells and provided the rationale for the placenent
of those wells.

Apache at that tinme did agree to a
revised plan, that they would do revisions and
resubmt to OCD

Q And did Apache ultimtely submt a revised
pl an or scope of work?

A They di d.

Q And is that represented on slide 347

A. It is.

Q. Pl eas summari ze the content of slide 34
for the Comm ssion.

A. They added the soil boring proposals.

They increased fromthe five wells to an additi onal
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two, which would have been seven total, |ess than
hal f of what OCD had request ed.

Q And again, like the |last one, did OCD feel
that that response was adequate to fully delineate
the site?

A. It did not.

Q And this discussion was happening in
Sept ember of 20047

A. Yes.

Q Did OCD have any ongoi ng concerns
regarding the | apse of tinme during these
di scussi ons?

A. Yes.

Q And how did OCD respond to the additional
ground wat er delineation work plan?

A. At this point it had been approxi mately
two and a half years since we originally started
working on this project. So we did not feel that
this was adequate.

Q Moving on to slide 35. | think I junped
ahead of you with my question. Please summarize
slide 35 for the Conm ssion.

A. This is fairly self explanatory. This was

directly from Apache's proposed additional wells.
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The one circled on the map are the additional ones
that they agreed to in their scope of work.

Q Moving to slide 36. Please summuari ze
OCD' s review and response to the additional
del i neati on worKk.

A. | won't go into a |lot of detail because |
was not on this conversation. But Brandon, our
director, Brandon Powell, in communication with our
| egal counsel did not feel that this was a good
faith effort and gave the option to conply with our
conditions or let us knowif we were going to
heari ng.

Q And as far as your participation in the
back and forth discussions, this was kind of the end
poi nt for that pending Apache's decision in response
to our ultimatum for |lack of a better word?

A. Yes. M reviews were for nore the
technical capacity. This is when it expanded to our
| egal .

Q We have noved through the slides. Just to
reiterate, Ms. Ronmero, contents of these slides that
we have summari zed, this is excerpts and paraphrases
fromthe other exhibit represented both in that --

t hat we have admitted and that Apache has admtted,
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correct?

A. Yes, paraphrased fromthe environmental
bureau's perspective.

Q So a couple of real high Ievel questions
to clarify over the presentation. Between 2019 when
the first release was reported and July of 2022, was
OCD aware of or did OCD identify any ground water
| npact s?

A. | believe the initial sanmpling results
showed an increase in chloride, but at that tinme it
had not proved high enough to fall under a ground
wat er investigation. Probably post 2022, when we
saw hi gher nunbers that would | ead us to that path.

Q So prior to discussions and review of the
sanmpling in 2022, the information available to OCD
did it provide a basis for which OCD would have
required additional investigation?

A. Can you rephrase that.

Q " mtrying to zero in on when OCD makes
t he decision to expand the investigation. So |I'm
wondering from-- go ahead.

A. From the original sanmpling of the original
first two and then four wells, the iIncreased

chloride and the continuing increasing chloride
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coupled with the increasing chloride fromthe
windmll well led us into further investigation.

Q So the initial sanpling and renedi ati on
events, would that have warranted ongoi ng ground
wat er nonitoring with Apache?

A. Not necessarily. The soil excavation --
t heoretically, the soil excavation was cl osed
because of sanpling done at that tinme.

MR. TREMAINE: | think these are all ny
guestions on direct, Ms. Romero. M. Chair, the
witness is available for cross-exam nation.

COWMM SSI ONER RAZATOS: Excellent. Thank you.
M. Moell enberg. Please don't forget to turn on
your mc

MR. MOELLENBERG. Thank you for the rem nder.

CROSS- EXAM NATI ON
BY MR. MULLENBERG

Q Thank you very nmuch for your testinony
today. | have just a few questions for you.
If you can turn to -- let me make sure
that | got the right slide. 1It's slide 22 at the
bottom Do you have that in front of you? | think

we could do this quickly without pulling it up on
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t he screen.

A. | believe so.

Q There's a reference to an e-mail dated
Novenmber 29, 2023, and it says received from | egal
counsel .

Do you know what | egal counsel that was
in particular? Do you know if that was the
| andowner's | egal counsel ?

A. | believe it was the | andowner's | egal
counsel. | don't have that in front of ne. It was
not me who originally received this e-mail.

This was through at the tinme our acting
director, Dylan Fuge, but | believe it was their
counsel that reached out to him

Q And ny next question related to a conment
t hat you made, and | think it was regarding your
testinmony on slide 25.

And you said | believe at this point,
and | think that we're in April of 2024, OCD did not
have enough detail to make a decision. Could you
clarify for us what kind of a decision OCD would
have been considering at that tinme?

A. The decision being is this another rel ease

t hat needs to be renmpved to OCD, that OCD needs to
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point out. Is this a ground water case that OCD
needs to request official docunentation on.

Real |y, not enough information to
provide any direction or to follow our regul ation.

Q. Thank you for that. Ms. Romero, slide
nunber 30 refers to a follow up neeting on May 16 of
2024,

And then ny understanding is that
subsequent to that the next communication was OCD
transmtting its conditions of approval. |Is that
consi stent with your recollection and understandi ng?

A. Yes.

Q. |s there any particul ar reason for the
time frane between the May 16th nmeeting and the
July 24th conmuni cation regardi ng the coupl e of
nmonths time frame there?

A. We needed significant research on the
rational e for each individual placenent.

Q And then getting to the |ast slide,
nunber 36, which discusses the tinme period after
communi cati ons bet ween Apache and the Division
regarding the conditions of approval, | believe in
one of his questions to you M. Tremaine referred to

that as an ul ti matum
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I n your view, is that an accurate

characterization?

A. No. In my view, | don't believe it was an
accurate characterization. At this time personally
we had been willing to comunicate and work with
Apache.

At that tinme a good faith effort, we

were willing to discuss placenent of wells to sonme
extent. But as previously comuni cated, we were not
willing to back off on the conprehensi veness of

what we were | ooking for.

Q And that would descri be your di sagreement
with M. Tremaine's use of the word ultimatun?

A. | would not call that an ultimtum

Q Up until this point in time, during all of
t he back and forth between Apache and OCD, would you
characterize the discussions as being cooperative?

A. For the npbst part, yes.

Q And up until this point in time, can you
point to any particular instance when Apache had not
agreed to particular requests for investigation by
t he Division?

A. | feel that it was the Division requesting

-- continually having to request nore work.
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Q s it fair to say during this entire tine
up again to this September of 2024 nmeeting that both
Apache and the Division were trying to interpret and
address a great deal of information that was being
collected at the site?

A. We started with trickling information, and
it did increase over time at OCD s request.

Q Just a point as to your testinmony
regarding a transition frominformal communications
to recording information on the Division's website
regarding particular incidents. And | believe that
t ook place in around April or My of 2024.

Doesn't the Division post e-nmil
communi cati ons between the Division and an oper at or
into the incident file on the OCD website?

A. At the tinme and probably to date we stil
can't confirmor we can't say yes, it is
definitively related to the original incident.

So there was some question whether this
shoul d be considered a new incident or not. At this
time we are uploading all of those emails for
docunent ati on purposes.

We have gotten those upl oaded, but

originally | think that was why things were
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happening informally because we were not s
It was related to the original incident.

MR. MOELLENBERG. Thank you. That is
questions that | have, Ms. Ronero. Thanks
your testinony.

COVM SSI ONER RAZATQOS: M. Trenmai ne,
anyt hing that you wanted to redirect with?

REDI RECT EXAM NATI ON
BY MR. TREMAI NE:

Q Do you recall M. Mbellenberg ju
you a question about why it took from May
until July of 2024 for OCD to issue the co
of approval. Do you recall that question?

A. Yes.

ure that

all the

again for

was there

st asked
16, 2024

nditi ons

Q s it typical practice for OCD and the

envi ronmental bureau in particular to defi
terms of an extensive delineation for the

A. No.

Q So is it typical for OCD to prov
an extensive |list of conditions or |ist of
addi ti onal specific sanpling points or wel
anyt hi ng of that nature?

A. No. Typically the expectation i

operator consult will provide that to us.

ne the

oper ator?

i de such

| s or

s that the
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Q I n your opinion, had OCD repeatedly
expressed the need for a significantly nore
conprehensive delineation plan to Apache over the
previous neetings and di scussi ons?

A. | feel that was communicated in every
di scussi on.

MR. TREMAI NE: No further questions.

COWMM SSI ONER RAZATOS: Thank you. Let's turn
to the Comm ssioners. Conm ssioner Bloom let's
start with you.

COWM SSI ONER BLOOM  No questi ons.

COMM SSI ONER RAZATOS: Conmm ssi oner Anponmah.

CROSS- EXAM NATI ON
BY COVM SSI ONER AMPOVAH:

Q Thank you, Ms. Romero, for your testinony.
| do have a couple of questions for you. The first
one is on your slide 15.

You tal ked about there was a closure to
the soil renmediation. Now, mnmy question is that is
OCD' s inspector inspected the site to make sure that
t he remedi ati on plan and everything was foll owed
before the closure was one that was permtted?

A. This was a very standard site or so we

t hought at that point. W don't inspect every site
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that was -- closures are typically done via

| aboratory analysis, soil sanpling results.

Q. So no?
A. No.
Q. Now, prior to the closure, was the |ab

results fromthe soil sanpling, did they show that
the chloride was in normal range that was acceptable
to OCD?

A. Contam nated soils were excavated. There
were sone contam nation left in place, hence the
need for the |iner. The liner utilized to protect
chloride fromwashing further down, but it did neet
closure criteria to close.

Q. It met the closure criteria to close?

A. Yes.

Q Now, |let me ask what is the responsibility
of OCD with regard to what woul d hel p operators to
identify the source of contam nation?

A. | m sunderstand. Can you repeat that.

Q My question is what is the responsibility
of OCD with regard to identifying the source of
contam nati on?

A. OCD, unless it's a surface contan nati on

OCD doesn't have the equipnent to fully investigate
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in a situation |ike this.

Q So is it correct that OCD relies heavily
on the operator for the source of the contam nation?

A. Yes.

Q. Now, based on the testinmony that we have
gone through yesterday and today, one big question
still hangs around that | really want your take on.

| s Apache responsible for full
del i neation and renedi ation even if it cannot be
establ i shed that the contam nation occurred as a
result of the Apache known rel ease that was reported
to the OCD?

A. Apache is the only oil field, they are the
only operator who has lines, wells in that
particular vicinity.

So while it may not be a part of the
original release, maybe it could be, we don't know.
But if it is not, whatever else is out there is
still Apache.

Q So as of 2022 or as of let nme say May 16,
2024, has OCD visited the remedi ation site?

A. Yes.

Q So in your testinony you tal k about OCD

denmonstrated that the proposed well was not
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sufficient to provide conplete delineation.
Can you provide nore information on
t hat ?

A. | am not going to go into a super anount
of detail because M. Powell's testinony wll likely
cover that significantly.

Q Thank you. Now, on page 31 of your
testinony, you say that drilling of all wells is
required to commence within 90 days fromthis date
of approval. That was the |ast statement before the
t abl e.

So is it the position of OCD that all
the wells listed from 30 to 43 all need to be
drilled at once inmmedi ately 90 days after the
approval ?

A. Typically nobilization, you get one dril
rig out there, and they do them one after the other.

| really think we were just |ooking for
a commtnment, a deadline. Previously we had ot her
deadlines in relation to these wells, and we've been
flexible. But it is a way of insuring ongoing
communi cati on.

Q So was OCD flexible with regard to the

approach or once you have a rig on site you have to
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drill all these wells or there is a flexibility on,
let's say, state w se approach?

A. | don't believe we had that conversati on,
but | believe that would be better suited for
M. Powell to answer.

Q. Now, let's say when OCD determ ned that
there is a probable, let's say possible ground water
contam nati on, that was way back in 2022, why did
OCD not nove into ground water remedi ati on efforts?

A. It needs to be fully investigated before
ground water renediation efforts. |If we start
remedi ation efforts, anything, a punp and treat, if
we have an active release that is still actively
contam nating, that is not going to do us any good.

We really needed to determ ne where that
was com ng from before anything el se could take
pl ace.
Q So as of 2022 up to now, there has not

been an established conmplete source of rel ease, |

guess. |Is that a fair statenment?

A. | do not have enough information to answer
t hat, no.

Q Do you have enough information to say

whet her there has been a full delineation of the
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contam nation on the site?

A. No.

Q. Now, on September 24, 2024, why did OCD
feel that the additional seven wells that Apache

proposed were not adequate?

A. Agai n, that would have to be answered by
M. Powel | .
Q. Let me ask anyway. How confident is OCD

that the additional 14 wells that we attached a

condition will fully elimnate the contam nation?
A. M. Powell will go into details.
Q. Now, |let me ask does the statew de
approach -- it has been established through the

heari ng that there was a good coordi nati on between
OCD and Apache.

So does OCD support a statew de
approach to continue to address this problent

A. | believe so.

Q. So yesterday we went through the Apache
C4.1. | don't know if you want to refresh your
menory on that.

A. Can somebody bring it up.

Q. So the green dots show what OCD is
proposi ng. The blue balls is what Apache is
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proposi ng. Have you reviewed this map?

A. To sone extent.
Q Do you believe Apache's proposed well
| ocati ons and that of OCD proposed well |ocations

are optimzed to get the best results that OCD is
| ooki ng for?

A. | think there are still some discrepancies
with this map that | eads to additional questions.
Obvi ously, some of that was addressed yesterday and

typos that they were indicating were a | ot of

errors.

| believe that some | ocations could be
negoti ated to some extent, but as | |look at this, |
still have a |l ot of questions when it comes down to

it.

Q Do you believe OCD and Apache can work
together starting with this particular map to cone
to an optim zed well location to help get the
answers that OCD is | ooking for?

A. | do.

Q. Woul d you prefer that -- let's say woul d
you prefer that option or is OCD asking the
Comm ssion to nmake that determ nation?

A. | don't think I am equi pped to answer that
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one. | think that would be a Brandon questi on.

Q So based on your testinony, you talked
about new additional information as a result of
let's say an initiative by OCD.

So | want to ask you was there any
initiative that was nore or |ess started by Apache
that you feel like they are fully commtted to
addressing this probl en?

A. | do not feel that they put in the effort
t hat we were | ooking for.

COWM SSI ONER AMPOMAH:  Thank you for your tine.

COMM SSI ONER RAZATOS: | have a coupl e of
questi ons.

CROSS- EXAM NATI ON
BY MR. RAZATQCS:

Q As stated in the Septenmber of 2024 -- and
forgive ne. | believe | switched screens here, so
bear with ne.

Slide 34 that Apache proposed, the five
wells plus the two additional, which is of what the

OCD proposed. | just want to reiterate, and this
may be a M. Powell question. | realize we've been
asking you a |lot of those today. | apol ogize for
t hat .
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Why do you feel that the Apache seven
wells are not sufficient?

A. M. Powell will go into significant
detail .

Q | just want to nmake sure that we didn't
cross anything there. There was an intonation
yesterday that the OCD stopped conmunicati on.

Can you explain at your |evel when
communi cati on stopped? | think we got the
| npression that it stopped earlier in the year than
what your time line is showing. Can you kind of
tell us when communi cation stopped, in your opinion?

A. That final neeting that | attended, let's
figure out what slide that was. |t would have been
| at e August .

Real |y, the conversation centered around
we went through significant detail working on the
map. Conversation centered around rationale. W
really expressed what we were |ooking for and what
we needed.

And when the the plan that came back it
did not reflect any of that conversation. | think
communi cati on ceased.

Q Anot her thing M. Moell enberg had asked
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you. You had nmentioned in your testinony that
bet ween May of 2024 through July of 2024, and |
believe this is slide nunmber, | want to say 31.
It's where you stated about the wells and the
rational e behind them

You stated you needed significant
rationale to be able to propose these wells. Wy
was there significant rational e needed?

A. Because typically this is not OCD s
responsibility. They have a consultant. But in
this circunstance we felt they needed a push.

Q You said OCD had the consultant?

A. Apache had a consultant. OCD did not.

Q It caught ny attention as well. This was
t he phrase that was used, ultimatum And you said
you did not think it was an ultimtum

What did you feel it was that was
presented fromthe OCD to Apache?

A. Again, | feel we were willing to negotiate
to some extent on |ocations, but we were | ooking for
a conprehensive plan, a conplete plan. Short of
getting that, there was nothing left to review

Q And lastly in the questioning that

Comm ssi oner Ampomah had, you were talking about, |
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believe it showed the relief, it was Apache C. 41.

This last one with all of the wells show ng
on it, you stated that you felt that sonme | ocations
could potentially be negotiated, but that you still
have a | ot of questions. So the OCDis willing to
work at going through some of these wells, is that
what you neant ?

A | believe so.

COWM SSI ONER RAZATOS: | don't have any ot her
guestions for Ms. Ronero. M. Mbellenberg or
M. Tremaine?

MR. TREMAI NE: Not hi ng further, M. Chair.

COWM SSI ONER RAZATOS: M. Tremai ne?

MR. TREMAI NE: Not hi ng.

COWMM SSI ONER RAZATOS: Thank you. We
appreciate it. W've been at it for about an hour
and 20 plus m nutes.

If we could take a ten m nute break, cone
back at 10: 30 and pick up again.
(Recess)

COMM SSI ONER RAZATOS: This is an adjudicatory
hearing to contest the approval on Apache's scope of
work for the additional investigation in Lee County,

New Mexico. This is an evidentiary hearing.
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We just finished listening to the OCD s
first witness. So M. Tremaine, | believe you have
anot her wi tness, correct?

MR. TREMAI NE: Yes, that is correct. If I may,
the Division calls M. Brandon Powel .
M. Tremni ne, your wi tness has been sworn in.
Pl ease proceed.
BRANDON POWELL
called as a witness herein, having been first duly
sworn, was exam ned upon oral interrogatories and
testified as foll ows:
DI RECT EXAM NATI ON
BY MR. TREMAI NE:
Q Good norning. Please state your nanme for
the record.
A. Brandon Powel | .
Q M. Powell, where do you work and what is
your job title?
A. | work in the O Conservation Division's
Aztec office. M job title is the Deputy Director.
Q. Are you testifying today on behalf of the
O | Conservation Division?
A. | am

MR. TREMAINE: | would like to start by
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directing your attention to exhibits, and |I would

|1 ke to share the screen for that, M. Chair.

BY MR. TREMAI NE:

Q. M. Powell, did you prepare a curricul um

vitae for subm ssion in this hearing?

A. | did.
Q. Is that what is | abeled as Exhibit 3 and

di spl ayed on the share screen right now?

A. It is.
Q And this exhibit was prepared by you?
A. It was.

Q Is it necessary to make any corrections or

updates to this exhibit that you are aware of?

A. Not that |'m aware of.

Q All right. Did you also prepare a visual

aid presentation in preparation for this hearing?

your

A | did.

Q Is this what's | abel ed as Exhibit 4?

A. It is.

Q And you prepared this exhibit?

A | did.

Q And is it true and accurate to the best of
know edge?

A. It is.
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MR. TREMAI NE: At this time, M. Hearing
Exam ner, | would nmove adm ssion of OCD Exhi bit
nunmber 3 and OCD nunber 4.

MR. MOELLENBERG. No objections.

COWM SSI ONER RAZATOS: They have been adm tted.
Thank you.

BY MR. TREMAI NE:

Q M. Powell, I would like to start off by
runni ng through your presentation slide by slide and
providing a summary for the Conm ssion here. So |I'm
going to OCD Exhi bit 4-0041, slide 41 in the exhibit
packet .

Coul d you pl ease summari ze the intended
pur pose of this visual aid presentation for the
Comm ssi on?

A. This slide was set up as an overvi ew of
the site as a whole, how we got here, what the
Division is doing. And | will go through it in nore
detail in kind of why we're here today.

So summarizing it, this presentation
provides informati on received from Apache's history
of investigations in the area. A couple of things
"Il point out in that statenent to date, a |ot of

the informati on we're dependi ng on cane from Apache,
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what Apache has done.

We're not disputing the prior soil
sanmples. | know that there's sonme corrections and
some COCs, those kinds of things. Overall, we're
| ooki ng at the informati on from Apache being correct
and conmplete. And that is the information we used
to make our decisions from

We'll talk briefly basic rules and
principals of Part 29, which is the spill rule. A
couple of nmetrics to point out that the
I nvestigation release area currently is over four
mllion square feet or approximtely 94 acres. This
area contains a contam nated area of approximtely
2.6 mllion square feet or approximtely 60 acres.

Bot h areas have the potential to grow
until the site is fully delineated and abatenment can
start on the release. The chloride ground water
limt is 250 mlligrams per liter or background. |
have here that the contam nated area is over 20
times that limt.

Based on the results that we received on

the 8th of this nmonth that is now, | believe, over
50 times that limt based on the current sanpling
results.
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Apache's ground water flows and
concentration contours drastically change after new
wells are set showi ng additional corrections needed.
The ground area continues to potentially degrade or
spread whil e Apache del ays action. Again, this is
evident since we received the information in
January how several wells have degraded over that
amount of time,

The goal of the OCD is not to nmake any
final determ nations. The actions are to continue
to expedite the delineation of the release, which is
one of the very first steps that should be taken
when classifying a release, a step Apache has taken
years to performso far and has not yet
acconpl i shed.

Going a little further in detail, there
was a |l ot of discussion about delineation and what
del i neation neans. | believe Apache is correct when
they state the north, south, east and west borders
are delineated. While not fully delineated, | think
we're close to delineating the exterior borders of
t he rel ease.

One of the keys to properly renedi ate

somet hi ng and properly take the next steps is to
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i dentify interior boundaries as well, which includes
finding your highest |evel of chloride, your highest
| evel of inmpact. | have reviewed probably thousands
either directly and indirectly of remediations. |
have revi ewed hundreds of ground water abatenent

pl ans over the years in the 18 years |'ve been with
t he OCD.

One of the things you have to delineate
I s where your concentrations are so then you coul d
properly plan a remedi ati on step. W thout know ng
where those concentrations are, it's hard to place
recovery wells or renediation wells in efficient
areas to effectively start that renediation.

On smaller ground water it is typically
easi er and quicker to find, but the sheer nmass of
this area makes that difficult. ['ll dive into that
nore as we go through the rest of the presentation
and why we selected the wells we did.

One other note. |It's been nentioned a
couple of tinmes that the Division or that Apache had
hal f of what OCD did as far as their conditions.

One tinme line | want to point out and make sure
we're all on the sane page at, the overviewis a

good place to put that. The OCD added 14 wells as
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conditions to the original or to the five that
Apache had in May. So that is a total of 19 wells
that the Division was expecting to be drilled.

When Apache came back with the Septenber
pl an, they had a total of seven. So the Division
was | ooking at 19, and Apache cane back with seven.
So that is well nore than half. 1'I11 let everybody
el se do the math. There's a substantial difference
bet ween 19 and seven. Tal king nore about the
communi cation chain | think is inmportant in the
overview as well, why we got to where we did.

When OCD received the March of 2024
report, that report didn't propose any additional
I nvestigatory actions other than conti nued sanpling
in the area. |If nmy menory serves ne correctly,
Apache stated they want to nmonitor for an additional
year before they took additional actions.

And t hat discussion, OCD pressed that
t hey wanted nore conprehensive investigation. So
Apache canme back in April with four additional
wells. There was a subsequent nmeeting to that. OCD
again pressed that they wanted nore conprehensive
I nvesti gati on. Apache cane back with five wells.

So only one additional well was added in My.
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To help expedite the process, OCD took
that May report, they added the additional 14 wells,
the COAs, for a total of 19 wells that OCD was
| ooking to drill in the area. Apache submtted the
I nformation that Rosa previously showed stating that
t hey wanted to neet and see if we could find conmmon
ground.

So we nmet with Apache, and we again
enphasi zed the fact that we wanted a nore
conprehensive plan. Apache assured us that they
woul d go back, review OCD s conditions and cone back
with the nore conprehensive plan. VWhen they cane
back with the nore conprehensive plan in Septenber
they went fromfive wells to seven wells. So they
added two of the additional 14 wells OCD was | ooking
for, which is not in my opinion a good faith effort
to address the concerns that was shown by those
addi ti onal 14 wells.

Each one of those wells had specific
reasoni ng why OCD wanted those. So two wells in
addition to what OCD had already reviewed | felt was
not a good faith effort. And | felt that
negoti ations at that point had stall ed.

Yes, there was an additional boring
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around the original release point, around the
junction box in addition to that. And that may be
hel pful with soil abatement. But to understand
ground water and concentrations of the area, | felt
that that was not a good faith effort at that point
and that negotiations had stall ed.

So it was under ny decision to contact
our | egal counsel at that point and give Apache
essentially three options. They had the option of
either complying with the COAs, taking this to
hearing or the Division would | ook at a notice of
violation for failure to conply.

I f you want to call that an ultimtum
I'mfine with that statement, but it gave those
three options to conply. At the end of the day for
this release site, Apache is the responsible party
t hat OCD holds for this. The cleanup, the
i nvestigation it should not be OCDs's burden to go
out and push and push and push. It should be
Apache's burden to go out and performthis
I nvesti gation.

And even t hough Apache in several
meeti ngs has been cooperative, has added wells where

we have asked themto do, it has constantly been

Page 344

Veritext Lega Solutions

Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com




© 00 N o o A~ wWw N PP

N NN NN R R R R R R R R R R
A W N PP O O 0 N O O B WO N +— O

OCD' s push to get themin the roomto have the
di scussions to add those wells, to add those things
because original plans don't have those.

| say that, that is not fromthe rel ease
when it originally happened in 2019. That's when we
started | ooking at the ground water concerns
starting in 2022 noving forward.

And those conversations were very
successful early on. It wasn't until that Septenber
date that really those negotiations stalled, and OCD
felt tinme was of the essence. So instead of
continuing to bel abor setting additional neetings,
again, two wells out of the 14 additional wells that
OCD approved or had as COAs did Apache pick up.

So to expedite that process, that is why

| gave the directive to |legal staff to cancel

further neetings. So | just wanted to clear that up
upfront.

Q M. Powell, you've given us an extensive
summary to go through. | want to exam ne a few of

t hese points with you before we nove into the
presentation, |like at the sunmary | evel.
You had referenced concentration

delineation. | believe you conpared or contrasted
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that to the next step of renediation. So can you
clarify for the Comm ssion what you nean by
concentration delineation as the stage that we've
been in and what, in your opinion, the next
necessary step is going to be in response to this
i nci dent ?

A. So concentration delineation, really what
we're | ooking at at this point is understandi ng
where the chlorides are and at what | evels.

So you find the core of your mass
contam nants fromthe core of your areas. Then you
can start | ooking at what renediation |ooks |ike.

Is it 20 recovery wells, is it two? You really
start | ooking at what that |ooks |iKke.

The wel |l that Apache proposed in their
plan, TMAs 27 was upgrade fromthe | argest mass of
chloride that we had seen. Wuld it affect 27 from
an area of exposure? Possibly, but we don't know if
17 is the highest contam nation point or if it's
down anot her 200 feet or 400 feet. W just don't
have that information yet.

So 27 may or may not effectively have an
effect. |Is there an ongoing release. You could be

punpi ng out water as fast as it's being
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contam nated. So understandi ng those particul ar
aspects are key. Soil colums, that is one of our
addi ti onal conditions we added to this. In each new
nonitor wells, we're asking for conposite sanples
every 5 feet fromthe surface to the ground water to
see if we encounter another chloride contam nated
area in the soil that could be adding to this
Ssituation because several of the wells that were
drilled to date did not have that |evel of

I nvestigati on.

So we could have drilled through anot her
core of contam nated soil and not known it. So
under standi ng that information, that is going to be
key to understandi ng how big an inpact we're going
to have. How we | ook at recovery wells, how many
recovery wells we're | ooking for.

And those paraneters are going to be key
I f Apache and others wants to nodel it. Mbdels are
based on key inputs. [If you don't have key inputs
you typically don't have nodels, and I am not a
nodel i ng expert, and | don't pretend to be, but | do
know you have to have proper concentrations to be
able to properly nodel.

i f you would have nodel ed off of the
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March report, that nmodel woul d probably have been
totally different than if you nodeled it off of the
January report because concentrations in key areas
went up two to eight times in key wells.

So | ooking at chloride |oads in an area,
t hose nodel s woul d have been vastly different on
overall levels of inpact in those areas. And
somet hing to point out when you're | ooking at
under st andi ng that, when you're talking chloride
versus hydrocarbons because that was sonething that
Apache testified to earlier, they stated that there
woul d be nore i mmedi ate concern if you were talking
free phase product.

Well, chloride is not free phrase, but
chloride contam nates an entire water colum. It
doesn't float on top, it contam nates an entire
wat er colum because it is a dissolved constituent.
So you're not tal king about contam nation in the
i nches or feet of a water colum, you're talking
about a contam nated water columm through the entire
col um of that.

So understandi ng those constituents, how
far that is, where the highest levels are really key

to understandi ng what those next steps are.
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Q M. Powell, | think one |ast question
before we get into the next slides. Wat is the
significance, in your opinion, of OCD specifically
requiring TMW 177

A. So OCD in the |last events specifically
required TMW 17. And to be honest, it was in an
area that just didn't have prior information. And
it was a larger area in between those two wells. So
we required 17 to kind of close that gap, to see if
It was honmpbgeneous in between the two nmonitor wells
that were nmentioned in that COA or if there was
sonet hing different.

| think Apache's witness did a really
good job in providing that sonetimes contam nants in
ground water, you have a gradient, but you can have
flows through that gradient in different areas. So
17 was to close a potential pathway or flow through
an area just to see if there was something there.
And | o and behol d, we found the highest contam nated
well to date.

Q. At the time that was required, did OCD
expect in any way that you were going to get the
| evel s or the hit that we got for chloride or TDS?

A. We did not.
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Q | would like to nmove into the next couple
of areas of slides. I|I'mgoing to refer you to
slides 42, 43, 44, 45, 46. And wi thout getting into
any | egal determnation, |I'mgoing to ask you were
t hese provided for the Comm ssion and the parties'

i nformation as the relevant sections of statute and
rule that OCD relies upon in consultation with
counsel to respond to incidents and spills?

A. It is. Before we nove along, | would Ilike
to pull up 43 if you don't m nd as a general
awar eness.

Q What is significant on slide 437

A. 43 tal ks about one of the key aspects of
Part 29, which is site assessnent and
characterization.

This is one of the platforms that OCD
needs to be able to understand a rel ease, the
significance of the release, and the area of inpact
that a release has. So this is one of the things in
Part 29 which is referred to as a spill rule that is
a very significant portion of that rule as to being
able to characterize the release as a whol e.

And its full characterization, not just

del i neation, but characterizing the release as a
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whol e so you know what your renediation plan is at
that point. So if you | ook at subsection C, the
characterization should conme in with a proposed
remedi ati on pl an.

At this point in time, we don't have a
full characterization of the site to even propose a
remedi ati on pl an.

Q So moving on fromthe authority into what
we have | abeled as a current state of nonitoring
wells. I'magoing to direct you to slide 48,

M. Powel .

And please tell the Comm ssion why this
slide is provided and briefly summari ze the
significance of the slide.

A. "1l do that and then I have a favor |'1]|
ask. So this map was to give an overview of the
site as a whole, where we're at today. And I
apol ogi ze, the red lettering did not conme out very
readabl e when we created it into an exhibit, but it
was to give the area as a whole what we're dealing
with, where we're seeing high areas.

And it's essentially what Apache had
shown in earlier exhibits. On this map, |'m going

to note the aqua blue color starting at TMW 7.
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That's the junction box that Apache referred to
multiple tinmes.

That is where the original rel ease was
t hat OCD became aware of in 2019 that Apache took
actions on. So that release OCD seen at that tine
t hrough Apache's presentations was a soil only
rel ease. The soil was investigated.

The soil was sanpled. There was
extensi ve work done by Apache in that area. And al
t hat work was approved by OCD, and | wll give
credit to Apache for taking those actions because
they followed all the procedures on a soil event
that OCD required and are typical processes.

The one thing I will point out in
nonitor well seven, that is the area of the junction
box that originally was discovered. There's several
mentions that maybe there was historical releases in
t hat same junction box over the years that we just
didn't catch that may have contam nated ground
wat er .

The size of the plume of chloride
contam nation we're looking at in this area is so
| arge | would be shocked if during the original

excavation in that area, if the chloride | oad was
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fromthat area, that you would have enough
infiltration over the years to push the chloride | ow
enough where you woul d have not detected it in
nonitor well seven area during original excavati on.

So that is one of the flags that we had
especi ally when we keep seeing higher and higher
nunbers. |If you had that much produced wat er
flowng in that specific area over a | arge amount of
time you would have thought the soil concentrations
woul d have been so high that it would have required
addi ti onal delineation and action in that area.

One of the other things that was
di scussed in excess was the high levels we're seeing
In the January 8th report. Maybe it was due to rain
and ground water flow because of that.

One of the things that has been
determned in this area, if you |look at the
sout hernnmost part of that aqua area is essentially a
tight |and area where all that water in that area
flows to.

So that is where you have water
infiltration at. That water infiltration is west of
several of the key wells that increased, which

i ncl udes TMW 14 on the easterly boundaries. It's
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west of TMW 17. And the flow in that area
t heoretically should be flowi ng towards the w ndm ||
west, towards the southwest.

So that is where your water influx
should be sitting. That is where you would have
your water infiltration at fromyour rain events
because | am not an expert, but | think you're
probably | ooking at inches of rain in the southeast
part of the state and not feet of rain.

So your infiltration, unless you get
ahead to push contam nants is very mnor for
infiltration because the rain hits, it soaks in. It
heats up and evaporates. So unless you get water
accunul ating in an area to cause a head to push
contam nants down infiltration is less likely in the
sout heast part of the state just because they don't
get the rainfall event.

That was sonething that was di scussed in
extense in the prior hearing in 2008 and 2013 when
| ooking at |evels regarding that rule making. That
Is why | amfamliar generally with that concept.

Q. M. Powell, a couple of clarifying
questions to bring this to a head. If | am

under st andi ng you correctly, OCD has a concern that
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I f there was a prior or a larger release fromthe
original release site near TMWN seven, OCD is not
seeing an indication that there are ongoing or

rel ease in the formof chlorides.

There are the not sanpling to indicate
that there is chloride that is reaching the ground
wat er, correct?

A. That's correct. It is my opinion that if
there was chloride contam nation to the extent we
just seen in the January report, we should have seen
it in that original excavation.

Q Li kewm se, am | understandi ng that another
flag for OCD is that surface water flows downhill,
and we're not seeing an indication of concentration
of contam nants in the wells nearest to what's known
to OCD to be the lowest Iying area related to the
original release site?

A. So to clarify that statenment, water flows
downhill. And what we extrapolate fromthat, the
water flows the natural topography water channels in
area which has been determned to follow that path.

Once it sits, that's where you're going
to get potentially mounding frominflux of water.

Those kinds of things, infiltration. W're not
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seeing the mounding in the maps around TW1, nine or
ten or even five. And those are the areas cl osest
to what has previously been determ ned as the
collection area for rain events in that area.

We're seeing it further to the north and
to the east around TMW 4, which is essentially
upgrading it fromthat collection area.

Q Thank you. Are there any other itens of
significance that we need to point out for the
Comm ssion on this?

A. Not on this map, but | would |like to go to
Apache's revised map because this map was i ntended
to be current state at the site.

And with the January information that
was submitted to us, this is no | onger a current
state map. So | would like to go to this map here
on the screen.

Q So for the record I'"mgoing to direct you
to page three of what is Apache Corporation's notice
of errata. And this is page three | abeled as Apache
Exhi bit C 4.1.

M. Powell, could you please summari ze
the significance of this slide that you had

previously referenced?
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A. So this slide kind of shows everyt hing,
the current state. | think Apache did a great job
In trying to summarize a |lot of information in a
single slide. So I want to go through that.

There are several points | would like to
make as we go through that. So bear with me. So |
think this is a really inportant map that Apache
provided. | want to start with some of the wells
t hat we've seen increases on this map. The first
well I'"mgoing to bring up is TMWW17. That's the
hottest well we've seen continuously to date.

At this sanmpling event, which was in
Oct ober, the chloride levels at that well went from
5680 to 14,900. That is alnost a tripling of
chloride load in TMWW17. That is at a level not
previously seen in this entire area.

So if that chloride |load cane from
somewhere, it was an area that was not previously
detected, showi ng that original area of
I nvestigation was insufficient in identifying your
core contam nants.

Moving to TMW 14, which is to the east
of 17, that water quality in chloride al one went

from 1810 to 7, 790. So again, several
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mul tiplication factors have increased. Again, at 14
that is at a | evel not previously seen in this area.
So again, if that |evel of contam nants was in the
area previously, the investigation was not conplete
enough to identify a significant chloride plume
novi ng through the area.

Movi ng down to TMW 15, which is in
bet ween those two, TMW 15 went from 2,160 to 7, 160.
The very sane statenments regarding that well.

Q | would like to summari ze on this point,
M. Powel . You' ve heard the testinony throughout
the rest of the hearing, correct?

A. Yes.

Q And have you reviewed the materials and
the prior reports submtted by Apache?

A. | have.

Q Have you heard or read anything that
expl ains the change in the sanple results?

A. | have not.

Q | believe you had referenced TMW5. Pl ease
explain to the Conm ssion the significance of the
map at TMW 5.

A. | have two wells | would like to explain a

little nore, 5 and 18. So on five, and this is an
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area getting close to the windml|I.

So it went from2,980 to 3,990. |It's
an increase of a thousand mlligrams per liter,
which is a lot |Iower than the other ones that |
previously nmentioned. But it's significant because
you're getting closer to being up gradient from a
windm || and going up by a factor of a thousand
mlligrams per liter, which is nore up gradient than
the current surface concern in the area.

And then TMW 18 is very significant as
wel | because that went from 908 to 7,820 and why
that is so significant is because that's your
sout hernnmost well that had a significant increase.
And why that is significant is because, again, we
didn't see those |evels before any sanplings, and it
I's downgraded fromall of our potential sources.

Agai n, chlorided don't float on top of
the water, they infiltrate an entire water colum.
So for it to get to 18 through those gradients, it
woul d have had to move through 17 and 15 to get from
the original rel ease area as descri bed by Apache to
get to 18.

And you're tal king several hundred feet

of movement through an entire water colum to get to
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18. That is not typical in a ground water case to
see that much novenent in that short amount of tinme.
And | understand that's a difference between March
and October. So that is several nonths.

But when you're tal king novenment in
hydr ol ogy, that is an extrenely fast novenment in a
very short time. And that is one of the additional
reasons why the OCD is concerned that there may be
anot her source because nmovenent from seven through
17 and through 18 in that short anount of tinme is
hi ghl'y unusual .

Q M. Powell, is there anything el se of
significance to highlight for the Comm ssion on this
map before we nove back to your presentation?

A. | would |like to point out a couple nore
things. So the windmlIl, if you |look at the

chloride contouring that is drawn on the map, you

see the windm || contouring that goes around 10,
around one and to the windm Il as far as a chlori de
| evel .

That is not super surprising because
drawi ng water will create a vacuum effect that wll
pool concentrations in, but it's pulling from an

area to the east of it.
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That means it's pulling contam nants
essentially towards it. W don't know how cl ose
t hat novenent is. And as we know from 18 in this
area, novenment can happen rapidly. Again, 18 went
from908 to 7, 820. So that nmovenent in this area
for some reason can happen extrenely fast.

| know we tal ked about water quality
with different witnesses going through, but | want
to state | pulled averages on the windm ||l to see
where it was trending. |In 2019, an average of
245.5. In 2020, it averaged 280.5. 2021, 251.
2022, 233. All of those were indicative of
background. 2023 it junped to 359. 2024, it
averaged 505.5. So it's al nmost now doubl ed what it
originally started at.

The |l ast sanpling itself was 540. So in
2023, the trending started going in the wong
direction, and we don't know how fast that is going
to change because | ook how fast the TMW 18 changed.
So we need to get an idea of what is going on with
the overall chloride |oad in the area, what the
risks to the area are so we could | ook at what we're
going to do for renedi ation.

| have one last thing | would like to
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point out in the map. Look at the circle around
TMW 17, the 10,000. That is a fairly large circle
as far as contam nants over ten thousand. Again, we
heard Apache's expert tal k about yes, you have
gradi ent, but you could have individual flow
patterns. You could have those kinds of things.
You could fit that entire circle between TMWV 17
roughly follow ng the gradi ent between TMW 16 and
TMW 18.

Bet ween TMW 19 and TMW 18 and bet ween
TMW 24 and TMW 23, you have hundreds of feet in
bet ween those two wells, and that is why the OCD
required those wells. TMW 36, TMW 40 and TMW 41.
So that follows simlar to what we did with TMW 17
the flow gradient in the area down gradient of 17 in
areas that could be m ssing again high
concentrations of contam nati on.

There's two wells on this map that

wi th Apache's addition may no | onger be needed, and
| would |ike to point those out because the other
wells OCD evaluated in their evaluation before they
added the conditions of approval.

So Apache added TMW 30 to this. So that

essentially if you got 26 and 30 added there we
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probably don't need 38 any | onger or at |east not at
this time. |If you scroll up alittle to the top of
the map, so originally OCD proposed TMW 31 in that
area.

Apache has since cone back and proposed
TMW 29. So one of those wells is probably no | onger
needed. |If you follow the gradient arrow in the
area TMW 13 is your contam nated well that is close
on the northern edge.

Theoretically 31 is nore in the clinmb of
the gradient than 29 is, but you don't need both of

those wells. Only one of those wells are |ikely

needed.
Q M. Powell, if you would like to clarify
for the record, | imagine this is obvious on the

screen, but when you say TMW 30 as proposed by
Apache, you're referring to this well in the
sout herly part of the state, but part of the map --
but that was actually | abeled by OCD as TMW 39, and
you're not referring to the TMW 30 proposed by OCD
at the top of the map, is that correct?

A. That's correct.

Q. | want to make sure we're clear because we

have overl appi ng numbering in the proposals for the
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wells. | believe that Apache's witness M. G aham
has expl ai ned this.

A. The rest of the wells that OCD requested
as COAs, OCD is still requesting to fill in those
gaps in the investigation of where the nost
concentration chloride colums are at.

So we can then take the next step for

remedi ation. Those wells are still potentially
hundreds of feet fromthe closest well. So we're
not talking small areas, and | will go into that
nore. We're talking large areas that this gap fills

as far as what we need.

Q. M. Powell, I think I'"mgoing to
transition back to the presentati on now. | woul d
li ke to move to the overfl ow of Apache's ground
water flows and direct you to OCD Exhi bit 4-0050.

| think you had referenced sonme of this
i n your summary, but could you please point out for
t he Conm ssion, what in your opinion in review ng
t hese reports is significant about these excerpts
from Apache's reports?

A. Yes. And there's a couple of details to
point out as well. So froma high |level, these are

t he ground water flow maps in the area based on each
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sanpling event that Apache has taken. These cone
from Apache's reports that were taken as factual.

These are not maps that OCD created.
These are maps that Apache provided. So I want to
cail your attention on each of the maps specifically
to TMW 4. So the map on the left, in 2022, the
direction around four is not showi ng a high pressure
area, and it is showing flow in the same gradient
we' re seeing today.

And that was based on the nunber of
wells they had at that time. 1In the right map |
just highlighted the area of the 2022 area, in the
Decenber of 2023 area in that yellow box. Again, no
abnormalities shown around four. There's sone
shifts in gradient in specific areas. But again,
we're just getting nore gradient information in the
area. And we are seeing slight shifts, but not
maj or shifts in the area. |If we go to the next
slide | could further el aborate on that.

Q. Pl ease do.

A. In this slide, I amre-showi ng the 2023
map and the gradi ent shown there that was just in
the prior slide. | amconparing that to the March
of 2024 map.
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You see the area around four
specifically, all of a sudden you have what is
consi dered on a noundi ng effect where four instead
of being part of the grading of the area, generally
you're seeing four as a nmound at this point or a
hi gh spot in the water, which is an abnormality from
all the prior sanpling events, which is highly
significant.

The other thing to also note in the 2024
event that is kind of an abnormality is the gradient
around the windm Il is showi ng now kind of a
sout heast flow, but if you renenber the chloride
rings that were on Apache's map showi ng the chloride
noves towards the windm ||, that would be contrary
to what they're showing in the March of 2024 map as
far as gradient flow.

Q M. Powell, we heard sonme testinony.
You' re saying nmounding. W' re on the sane point. |
heard fromthat testinony yesterday sonme testinony
and some questions about nmoundi ng at TMW 4.

Do any of these maps give you any
concern about nounding in that |ocation?

A. So TMW 4 gives me a high concern for that

area. |It's up gradient to where you have ground
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water influx. It didn't show in previous sanpling
events. All of a sudden it popped up in the
March 2024 report as an abnormality.

When they went back and resanpled in
Oct ober of 2024, that mounding is still there. So
it's not just an incorrect calculation around four.
It's a continuation of nmounding in that general area
whi ch gives me concern that there nmay be an active
rel ease in that area and that could al so be part of
why you're seeing the major junps in chloride
| oading in TMW 17 and nearby wells.

Q | am going to nmove on to the next slide,
M. Powell. MVhat is on slide 527

A. Slide 52, again is that March of 2024
report on the flow paths. Again, | think that we
hit it in the prior one. |It's just a nore bl ownup
area shows the flow paths. To note, nunber 13 is
contam nated. If you |ook fromthe flow path, |
think we tal ked about that.

The prior w tnesses tal ked about that
extensively, so | won't dive into that. | think
some of the up gradient wells that OCD and Apache
proposed is going to vent that out nore to see if

t hat was caused froma cross gradient flow or from
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potentially another source up gradient fromthat
wel | .

Q ' mgoing to go on to the chloride
concentrations, the contours. W're noving on to
slide 54.

M. Powell, what is depicted on this
slide?

A. So the concentration contours from
sanpling events that Apache has taken in the area
and how t hey have evol ved over tine.

So if you | ook at the concentration
contour maps as we have gained nore information as
time has gone on, we have seen shifts in what those
contour maps have done because we have | earned nore
information with the area. There has been sone
i ncreases, but up until this point they were not
massi ve i ncreases, they were sl ow progressions. The
TMM5 found a high contam nant |evel.

It was kind of at that point that it
really spurred the thousand chloride, hey, there's
sonet hi ng el se going on potentially out there.
TMM 6 being over that thousand. That was
concerning. Sone of those other levels prior to

t hat as could be discussed were above potenti al
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background, but they were nom nally above
backgr ound.

So we were taking sone tine to
understand that. So as we hit five and six, those

| evel s went up, which spurred us to |look at it

further.
Q M. Powell, I"'mgoing to direct you to
slide 55. Is this the continuation of the same

contours fromthe previous slide froma |ater date?
A. It is. This is as information has

progressed. So you |look at the |left hand side.

This is Decenber of 2023. 1t's the chloride contour

maps provided at that time. And then on the right

Is the March 14, 2024 chloride map fromt hat

sanpl i ng event.

As you could see, even in that tinme
period, there was shifts in chloride contouring that
Apache provided showi ng that there were changes
potentially going on in the area that we didn't
understand why it was changing or the chlorides were
novi ng. VWhy they were contouring quite the way they
were. You have wells increasing and decreasing.

So 14 was one of the wells that we

poi nted out previously that went over 7,000
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chlorides. Well, in Decenmber it was 2500 and March
of 2024, it dropped to 1810. So it was trending
down before it rended back up.

So because of that in the area, there's
nmovement of the chloride that we don't fully
under stand at this point. You | ook at 18, which was
the key well | pointed out previously in Decenber of
2023 it was 2000 and in 2024 it was 908. So it was
trending at decreasing before. Then it trended at
I ncreasi ng.

Typically, when you have a chloride
pl ume noving through water or contam nation plume in
general you're going to see the plunb nove through,
and it is going to go up until the plume noves al
t he way through. Then it will go down.

Unl ess you have nultiple plunmes noving
t hrough an area, nultiple events sources noving
t hrough an area you shouldn't see a | ot of
variability. As the plume is noving through, you
woul d see an increase until it noved through and
t hen you would see a decrease unless you're on the
outer edges of a plunme. As the plunmb goes in and
out, you could potentially see some of those rise

and fall, but again we're | ooking at extrenely high
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| evel s in sone of these areas.

And if you are on the outskirts of a
plume, that's concerning. 18 rising and falling
li ke it has could be indicative we're on the
outskirts of a major plunme. \Whether that is to the
east or west | don't know. O it could be that
we're tracking multiple plumes through this area.

Q. M. Powell, there's been extensive
testinony and questions about this concept of a
chloride plume in the ground water.

If chlorides are getting into ground
water, in your experience what are the basic
mechani sms for those chlorides even getting to
ground water in the first place?

A. So | have not seen anything proposed by
Apache that this area has natural chloride
concentrations. So the way the chloride would be
getting to water would be comng froma source
infiltrating down through the soils to get to the
water or flow ng from somewhere up gradient into the
ar ea.

Qur reviews showed Apache's
I nfrastructure was the only infrastructure in the

area that would carry or produce water. |f you have
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natural gas, for instance, it's not going to carry
or produce water.

If it is, it's going to be at m ni mal
amounts. So initial reviews by OCD showed t hat
Apache had all the infrastructure in this area that
could contribute to produce water. So the pathways
woul d be potentially be froma rel ease unknown
exactly where or at what time period because we
haven't fully identified that area yet. And
infiltrating into the soil to get into the ground
water and then flowing into the ground water colum.

Q Is it possible that there is a pocket or
pockets of chlorides in the soil that are |eaching
Into the ground water, but there is not an
addi ti onal ongoi ng rel ease?

A. It's possible. The changes that we have
seen in January 8 in the chloride |levels are
concerning. For that nmuch additional chloride to
| each into the ground, | don't think it's possible
froma preexisting release that is not active unless
we didn't previously identify the core of that
pl ume.

If we didn't identify the core of that

plume, then it could be the plunme noving through.
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If TMW 17 previously identified the core of that
plume, then | don't see how you could have | eached
that much chloride into the water and then have it
nove to that extent froma prior rel ease.

So in nmy opinion, it's one of those two
actions that are probably at play is either you
didn't identify it previously or you have sonething
el se adding to the area, which is a concern.

Q On that point, M. Powell, if there's a
core area of chloride contam nation not previously
identified in soil that just |eached into the ground
wat er through sonme events, what would be the
necessary renedi ati on step needed and ongoi ng steps
to contain that contam nation?

A. So if you got a chloride colum in the
soil that is |leaching into the ground water table,
you have to address that to stop that |eaching
because it will have infiltration over tinme, and
t hat was one of the conditions we added to the
condi tions of approval was for all future nonitoring
wells to be drilled taking sanples, conposite
sanples every 5 feet to see if we drilled through
sonmet hing that is contam nated.

At this point there are several of these
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wells, we drilled these test wells and it wasn't
sonet hi ng that OCD asked for before, and it was not
a concern previously. W thought we knew the source
until we didn't.

We could have drilled TMW 4 or 5 or
TMW 17 for that matter through a chloride colum in
the soil and we don't know it because that is not
somet hi ng that previously was being perfornmed.

| think we are probably |ooking at a
chloride colum whether around the junction box or
somewhere else that we didn't previously fully
defi ne because even if there's no additional
chloride |leaching into the ground water at the
moment, the release size of the water had to be so
massive that that soil is still contam nated because
you didn't remedi ate around the junction box in an
area | arge enough to renedi ate an area that would
have caused this scale of contam nation.

Q Now, M. Powell, the other potential that
we just discussed was an ongoing release. |If
there's an ongoing rel ease causing this ground water
contam nation, what are the inmedi ate response
actions that are necessary to contain that rel ease?

A. Shutting off the source. A lot of these

Page 374

Veritext Lega Solutions
Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com



© 00 N o o A~ wWw N PP

N NN NN R R R R R R R R R R
A W N PP O O 0 N O O B WO N +— O

are in near pipelines. So that was one of the
things in discussion with Apache, and it was a
condition that we had previously.

| think we're going to work with Apache
separate fromthis hearing to address with the new
operator of the area to | ook at pressure testing
those lines in the area just to insure that it's not
a current ongoing rel ease because that is a nunber
one priority.

If it is an ongoing release, shutting
off that source. So then we could mtigate what's
al ready been rel eased.

Q So based on that the inmmedi ate response
actions we've just discussed, regardless of the
potential source and forget what Apache has
submtted to this point, if OCD were to have to tel
Apache where to go digging to isolate or renove
contam nants or identify and prevent a source of
further contam nation, based on these maps could you
tell Apache what they needed to do to prevent this
ongoi ng ground water contam nation?

A. No idea. | couldn't tell you anywhere
I nside of this exterior boundary where to go start

di gging. And at the sanme point even on the ground
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water renmediation | couldn't tell you where the best
place to put a remediation well is at this point
because | don't know where the |argest source of
contam nation is.

We assune it is 17, but around 17 if
you | ook at the scale of this map, the closest well
i's probably 300 feet away. So we don't know if 17
is the highest point in the area. W just know that
it's the highest point that we've seen to date.

Q M. Powell, is there anything el se of
significance on slide 55 to identify for the

Comm ssi on?

A. No, | think we pretty well covered it.
Q. | want to nove on to the OCD s conditions
of approval. | amgoing to direct you to slide 57.
M. Powell, if you would please rem nd--

you provided some of this in the sunmary, but please
rem nd the Comm ssion of when and why OCD i ssued the
condi ti ons of approval ?

A. So going over the tinme frame again, just
when and why, in March of 2024, we | ooked at the
report that Apache provided.

It provided no additional investigatory

actions other than continued sanpling. That was a
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concern. So we net with Apache and expressed that
concern. In April they came back. They proposed
four wells.

Again, OCD didn't feel that that was
sufficient enough and expressed our concern in that
nmeeting. And so in May, they increased it to five
wells. Again, OCD felt that making positive
tracti on was not what we were seeing based on the
| evel of concern that OCD had, and OCD expressed in
t hose neeti ngs.

However, in May they gave the map. They
gave the five wells. W agreed to Apache we woul d
review those five wells and review the situation.
And internally | directed the staff to review those
and that if we had additional wells at that point we
woul d add them as conditi ons of approval just to
hel p expedite the process because between March and
May were a couple of nmonths if we increased by one
or two wells each nonth, again, it's going to take
several nmeetings, a lot of staff time to get to
where we need.

So we took that report. We went back,
and we reviewed it and then we added conditions and

| expressly asked the staff to include the reasons
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for each condition so we could make sure that Apache
under st ood why we were adding those wells in the
areas we were.

Q. M. Powell, when push cones to shove why
did OCD determ ne that it was necessary to
transition fromasking for additional investigation,
del i neation of wells, what have you through | ess
formal communi cation and nmoving into issuing
conditions of approval in a formal manner through
OCD permtting?

A. We just were not seeing the progress we
were hoping to see, to be frank, for the area. W
didn't go into May stating we wanted 14 additi onal
wells. We didn't explain that to Apache because we
didn't know exactly how many we were going to end up
with, but in those prior nmeetings we did enphasize
we wanted to see significant investigation in the
area because of the levels we were seeing were
concer ni ng.

You're tal king at that point we seen

5600 chlorides in TMW 17, which is nultiple tinmes
above the regul atory guidelines. You have several
hundred feet between it and the closest wells. So

there's a big area in that area that was a potenti al
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concern, and we didn't know what it |ooked |ike.

And we were not seeing the progress in
t hose neetings that we were wanting to see as fast
as we wanted to see it because it was a concern to
see those kind of levels and ground water fl ows.

Again, | nentioned, we're not talking
about free phase product of hydrocarbons. W're
tal king about a fully dissolved colum of ground
water in the area because of chlorides. So that
could be tens of feet or hundreds of feet depending
on the water col um.

| believe in this area is the Ogwal a
(phonetic) formation. |I'm not a geol ogi st, but |
believe | saw that in one of the reports, which is
a maj or water source in that area, and we have a
maj or i nmpact at that point that we're nonitoring.

Q Was there a point in time when OCD becane
concerned that due to how things progressed to date,
It may need to transition froma coll aborative
process to an enforcenment posture?
A. So that point cane after we issued the

COAs and back and forth w thApache. W tried to
negoti ate those COAs in good faith to again | ook at

additional wells in the area to properly address our
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concerns. And when they canme back and just added
two wells, so they went fromfive to seven. So
again, with our COAs and those original five, we
were at 19. They cane back with seven.

| didn't feel that was a good faith
effort at that point. So that is when it
transitioned to a potential enforcenment action or
they had to conply with the COAs as previously
provi ded.

Q M. Powell, several of these slides in a
row are continuations of conditions of approval. |
want to ask generally, we have tal ked at | ength,
both parties have tal ked about the map, particularly
Apache's very useful CD dash 4.1.

| s there anything el se we need to
di scuss of significance in the text of these
condi ti ons of approval ?

A. So | think that we already addressed the
changes that | think the division |ooks at with the
addi ti onal Apache wells that would affect the
conditions that OCD had for the conditions of the
nearby wells in those areas.

So | would scroll down to slide 60,

whi ch starts the additional conditions and why those
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were added. Condition two and up to date.

It is a map showi ng proposed nonitor
wells and the statenent of work, that map | woul d
say was acconplished with what Apache provided in
this hearing. But it would have to be updated as we
go forward. Quarterly nonitoring collected to the
present, summary table and | ab anal ysis are
sufficient.

| would nmention in 2024, Apache took two
sanpl es or had two major sanpling events in March
and then in October. So that is not a quarterly
sanmpling event even though that is what had been
proposed. | understand there was a | ot of
negoti ations in between there.

Some part of that probably got lost in

t hose negotiations, but | do think that it's
appropriate to point out in 2024 we did not have
quarterly sanpling events.

Q Could I stop you before noving on and ask
to clarify, based on the fourth quarter sanpling
results and your review of that information we have
al ready di scussed, sone of the numbers junped up
quite a bit.

Do you believe that quarterly sanpling
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time frame is still appropriate?

A. | think it is. | think we probably need
to communicate in a quicker manner between the
parties. Once that sanpling takes effect | think
OCD getting sonme of the raw data may be hel pful
because of what we're seeing.

For exanple, the |last sanpling that we
recei ved January 8th, the chloride in the TDS was
sanpl ed, and the report was generated in October.
If I remenber correctly, |ooking at the page from
Apache's exhibit, that report was generated by the
| ab on COct ober 31.

So Apache had the raw data roughly
around that period show ng that those wells
extremely increased in the area. And as testified
to yesterday, there was no actions taken by Apache
once that was discovered.

Q | believe we had some di scussi on yesterday
about likely delayed response due in part to the
timng of the sanpling between chl orides and TDS
results and 3103 results.

So | want to ask you is there anything
In the conditions of approval for the wells that we

just discussed that require additional 3103
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consti tuent nonitoring?

A. So there is, and that kind of touches on
condition four and five. One of the things that was
detected, and | believe it was TMW 17 was cyani de
above regulatory limts.

So that assessnent needs to be done in
the wells surrounding that to see if those are al so
contam nated to that point. W have seen sone early
bariumhits in the windm|l. Looking at that again,
we believe that was a conversion error, and it
wasn't above standards, but we have seen sone
exceedances in the 3103 based in the January
sanpling event.

It wasn't addressed in our prior
conditions addressed here. So it would be sonething
| woul d expert Apache and OCD to discuss in future
sanpling events going forward because of that
constituent.

Q s there anything else of significance
t hat needs to be pointed out in the remai nder of the

condi tions approval on this slide?

A. | think we hit the sanplings for conposite
sanples as they drill. Drilling conmencenent w thin
90 days. | think we hit all of those in previous
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sli des.

Q | am going to nove on, and we're going to
tal k about some of the well |ocations. Sonme of this
you addressed in your summary, M. Powell. So if

we're going over material unnecessary, feel free to
nove us al ong.

| want to ask you on slide 62, we have
seen this map before. MWhat's the significance or
I nportance of including this map again on this
slide?

A. So we are kind of changing gears again
fromthe conditions. W're going to ook at the
site holistically again.

Again, this was the npst up to date map
that | thought was out there when we created the
slides. So it's just to bring the Comm ssion's
attention back to the area in general.

Q Then nmoving on, we have two maps here on
slide 63. Please explain why these were included
for the Comm ssion.

A. So these | actually took Apache's map. |
took their scale and | tried to depict the areas
that we were | ooking at as far as size.

These are general areas. | put themup
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as squares because it's easiest because you could
al ways cut off sonme small corners. But really on
the left-hand side | took the outer northern [imts
and sout heast and west limts and seen the wells
that we had inpact in to depict the beige col or on
the left.

So you're | ooking at an area 1950 feet
tall by 1340 feet wi de. The area on the right in
the pink, that is on the outside of that is the
addi tional area that we have investigated to date
showi ng cl ean sanples that we have seen to date,
showi ng that the investigative level is slightly
above the area we're at.

You notice the beige square on the
bottom of the map does go to the edge of the pink
area, showi ng that we do not have a buffer on the
sout hernmost |imts of the inpact.

Q So do you recall during earlier testinony
| believe one of Apache's witnesses indicated they
felt that the external, the perimeter of the quote,
unquote, chloride plume had been deli neat ed.

Do you recall something to that effect?

A. | do.

Q Do you agree that the beige box here
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represents that we |likely have a handle on the
exterior perimeter of the chloride plume in ground
water on the north, east and west sites?

A. A couple of caveats. The east and west
site, | would agree. We're not | ooking to continue
exterior delineation there.

| think on the north side TMWV 13 did
have an elevated level. There is no current wells
potentially directly up gradient from TMVN 13. It's
ki nd of on the northeast corner of the tan box for
reference. So there's no wells directly upgrading
it to that, so that potentially could nove up.

And then the southern limt is not fully
defined at this point because TMW 23, | believe,
and it's hard to read this map, was over a thousand

chl ori des.

Q So in ternms of the strictly horizontal
extent of the plunme currently, there needs to be
further delineation to the southern extent until we
get to background.

Is that a fair characterization?

A. It is. And the wells, OCD, and | will hit

that a little further. The wells OCD proposed west

of 23 and | believe east of 23 is 25 down on the
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bottom sufficient because 25 is one point several
hundred feet away.

And you're tal king about hundreds of
feet to the east of 23 that could be contam nated
and hundreds of feet west of 23 before you get to 24
that could be contam nated. So | don't know if 25
Is going to detect that or not because it's one
poi nt several hundred feet away.

So that is why the OCD, and I will show

shortly proposed additional wells in those areas.

Q In that case, | will nopve to slide 64.
M. Powell, what is represented on this slide?
A. So this slide was an attenpt to provide

t he Comm ssion with some scale. Sonetinmes when
we're tal king about sites that are out in the m ddle
of nowhere it's hard to relate scale and understand
what you're looking at. So on this as an overlay of
where we're sitting today as a reference, in the
bottom |l eft hand corner you see the 1220 South
St. Francis Drive address in that scale.

So that is the Wendell Chino building
and its parking lot. As you could see, that is a
smal | piece of the overall scale of what we're

dealing with today. So if the Comm ssion wants to
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understand truly the area we're | ooking at it

I ncl udes several state buildings, includes a soccer
field. It goes by Trader Joe's. |It's a massive area
| ooki ng at that scale.

So that is what the left picture shows
is that general scale for the Conm ssion's
under st andi ng of what we're dealing with at this
site. The right picture identifies where all the
wells are currently located. So the blue wells are
t he blue points that are show ng where existing
wells that were testing clean in March were.

The red wells are wells that we're
testing above chloride levels at that tine. | did
mss two wells on this. | mssed the windm || well,
which is directly below the three blue wells on the
west side that are in a line. So it's about where
your curser is right now where you noved it. So the
windm ||l well is right there.

And | did mss TMW 27, which is the
proposed well by Apache that is directly north of 17
slightly. And I did pick it up in further slides,
so |l will show that shortly just as far as where
TMW 27 i s.

But if you |look at that scale as far as
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what we're dealing with, downgrading of 17, we have
hal f of the state building that is around 17. W' ve
got the tax building south of that road. W have
all of that parking lot in that state building and

t he Chino building that doesn't have a single well
in it for scale.

So you have a massive area down gradi ent
of your nmost contam nated well w thout a single well
init. So | think this just gives an overall
under st andi ng of the size of scale of the area we're
| ooki ng at.

Q M. Powell, how comon is it that you have
come across this in reviewing site characterization
and delineations that have dealt with inpacted area
of this size?

A. | would say that it's extremely unconnon.
Typically you're | ooking at areas the size of a well
pad, slightly bigger than that as it noves.

You catch things fairly quickly. \When
It surfaces, so ground water inpacts are nore
limted. So sonmething of this size | would say is
mor e unconmon.

Q Have you heard or read anything in the

materials | eading up to this hearing that explained
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t he volunme of produced water that would be necessary
to be released to i npact an area of this size?
A. | don't, and | don't know that we could
cal cul ate that today because we don't know the
maxi mum | evel s.
We don't know the extent of the plunes

where those contours really are because we're

hundreds of feet in between there. | think it would
be hard to identify. | would say that it's massive,
but | don't know to what extent or even if it can be

cal cul ated t oday.
Q M. Powell, I'"mgoing to nove on to the

next slide, nunber 65. What is depicted on this

slide?
A. Again, this is trying to show scale to the
Comm ssion. Ground water flows, | used the March

ground water flows because that was the nmost up to

date when | created this slide.

| overlaid that with the area in
Santa Fe here where we are just for understanding
what it |ooks like with the wells that are here
today on the left hand map. So you look at TMW 17,

it's flowing the ground water flow in the area goes
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south to southwest and that is an inpacted area.

You | ook at 18 again, it sticks to the
sout hwest. So the contam nation we're seeing at 18
today, the TMW and | can't read it, the very bottom
right in the mddle would not be directly down
gradient, it would be down and across.

And 18 is now a significant concern in
the area. It includes -- and again, |I'm staying on
the left hand side. It includes the proposed wells
except for TMW 27, as | previously nentioned where
Apache proposed to put in wells in the general
vicinity of these wells.

As you could see, there's nothing to the
.west of 18 which is the ground water flow of the
area. There is really nothing nore proposed to the
south of 17 al ong that gradient.

So there's sone things to the east and
that will help define that area, but there's stil
maj or gaps in that area. Again, 17 is your highest
area. It is an area that OCD focused on extensively

On the right side with the yell ow dot
with the circle on it where OCD proposed additional
wells, you could see there's down gradient of 17

with one actually at the bottom bei ng down gradi ent
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17 and 18.

There's a well east. That is 25, but |
could be wong. To see if that chloride
cont am nati on extends east of that well because,
again, we have one point in the m ddle of hundreds
of feet. The ones around 27 are trying to identify
the extent of that plume and to see if we're dealing
with the nost concentrated areas at 17 or if we're
at an outer edge of that concentrated area. Again,
trying to identify the situation |like canme up in the
January 8th permt where |levels extrenely rose in
bet ween sampling events. |Is that something that was
there all along or is that sonething new.

We don't know because we didn't have
enough wells in between to show if there was
previously chloride in the area that high or if this
all new chloride inpact.

Q M. Powell, the | ast couple of exhibits
have been overlays of multiple maps. So | want to
ask for clarification for the Comm ssion.

How and what did you use to prepare these
slides?

A. So the gradient maps and the overall site

map | pulled from Apache's information. The scale
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of the maps of those maps | neasured used Apache
scale to get the dinensions in the boxes.

Then | applied the general dinensions
of the boxes using Google Earth. And the scale on
It to get the overview of where we're at today to
get the general area to show the Comm ssi on what
that really | ooks Ilike.

Q M. Powell, I"mgoing to go to slide 66,
anot her set of overlaid maps. Please describe the
contents of these slides for the Conmm ssion.

A. So the left hand slide is basically what
we just went through. So I will skip that.

The right-hand slide is to go over where
OCD pi cked additional wells. | apologize. | didn't
nunber these. But just for general reference, those
are the wells that OCD had, and the conditions again
as previously discussed for Apache's TMW 30 wel | .

The proposed well just slightly north
and a little east of that one, OCD feels that that
may no | onger be needed.

Q. May | interject. When you say these wells
represented here, are you referring to the bull's
eye red and yell ow dots are the approval s?

A. That's correct.
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Q Where ny curser is above TMW 30,

the well you were referencing that

removed?

A. Correct.

Q O
A O

nmoved?

nmoved, that is correct. And |

is that

may be able to be

woul d

say the same thing around TMW 29 to the east of 29,

| woul d say.

rest of the wells are needed for

Ot her than that, OCD still feels the

in the proposal. And those wells, for the

t he reasons given

most part

there are one or two towards the outer edges are not

to define the outer edges of delineation, i

truly understand what we've got

edge delineation.

t's to

i nside of that outer

You could see that there's four wells

kind of directly around 17. To understand,

on the edge of a plune on 17 or

It's kind of

January 8th report came out,

are we

in the mddle of it.

interesting. | picked this before the

but you have a well

between 14 and 15. That is going to help define

where that contam nation is there.

Again, 14 or 15 dramatically rose in

bet ween here.

If | was to pick one today,

| woul d

Page 394

Veritext Lega Solutions
Caendar-nm@veritext.com 505-243-5691

WWWw.veritext.com



© 00 N o o A~ wWw N PP

N NN NN R R R R R R R R R R
A W N PP O O 0 N O O B WO N +— O

pi ck one north of 14 as well because of the inpact

| evel s we saw at 14. Maybe sonet hing between 14 and
31 because directly up gradi ent between 14 and 31
you're | ooking at an area 500 or 600 feet. So the
wells | proposed here that we proposed ot her than
the two wells mentioned, | still feel are needed in
the area to properly investigate where the chloride
colums are as of today.

Q It's fair to say M. Powell that these
wells are proposed in order to enable OCD to say
with some degree of confidence where a line has to
be shut off or where they have to dig or take sone
ot her remedi al action?

A. | can't even state with confidence that
we'll know that after drilling these wells. | think
these are the wells that are needed for that next
step, but as far as where to shut off the |ine,
where to put in renmediation wells, these should help
wi th that process.

But there may be sonme nore fine tuning
there. That is sonmething we could ask Apache and
their consultant after drilling these wells and get
those levels. Are we confident to go in and start

remediation in the area or is there another gap.
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| think up to this point that's the
problem that there are nore questions than we can
answer where we can't start that renediation.

This is an attenpt to get sone
I nformati on so maybe we could start down the
remedi ati on path and renove this site out of 29 into
30 so we could truly start | ooking at ground water
remedi ati on.

Q Earlier you referenced that nost site
characterizations and delineations that you revi ewed
have been closer to the size of a well pad, and |
t hi nk we have heard sone testinony to the effect of
Apache believes that the number of wells is abnorm
and not reasonable in their opinion.

Woul d you agree that for an inpacted
area the size of a well pad 40 nonitoring wells
could potentially be excessive?

A. | would say yes. Are the wells we're
proposi ng abnormal, absolutely. 1Is the area |I think
we' re covering abnormal, absolutely. Are they
excessive? | don't think so.

| think at the end of the day we're
probably going to have nore wells in the area.

Hopefully they are all recovery wells, and we don't
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have to continue investigation, and we could start
down the renedi ati on path.

But | think these wells are necessary.
Coul d there be one or two wells in this area that
don't provide significant information? That is
possi ble. But even if you show the simlar
i nformation, you give a definite area of know ng
that is what it is in the area as far as
quantitatively.

It's all going to be information to
i dentify how big of an area you're | ooking at, and
the attenpt was to hopefully get enough information
where we could nove down the path because again,
chl orides are nmoving through an entire water columm
as Apache -- and | hate to keep bringing it up.
Apache nmentioned if it was free phase hydrocarbons
t hey mentioned they may be nore attentive to it.
Chl ori des are dissolve phase. So you're
contam nating an entire colum as it moves through.
| see this as being as much of an i medi ate concern
as several feet of free phase hydrocarbons noving

t hrough the area.

Q | n your experience while the nunmber of
wells may be abnormal, is it OCD s position that
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they are comensurate with the size of the inpacted
area?

A. It is. | would clarify that. |If we would
have known how big the area was originally, we could
have probably redesigned this into a perfect world,
and it would ook different. But it has been
conti nued ongoi ng process of trying to coll ect
i nformation, and | think that is what the Division
Is attenpting to do here.

Q | would |ike to now draw your attention to
slide 67.

COMM SSI ONER RAZATOS: M. Tremai ne, may |
interject. 1Is this a good transition spot maybe for
a lunch break?

MR. TREMAI NE: Actually, | was just on
autopilot. W're done with the presentation. Slide
67 is a different exhibit. So I think we could come
back and wrap up with a couple of questions and then
make M. Powell available for cross-exam nation.

COWM SSI ONER RAZATOS: \Why don't we stop for
| unch. Let's conme back at 1:10.

(Recess)
COMM SSI ONER RAZATOS: We're back on record for

case 24912. Again, this is the application for
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Apache Corporation for an adjudicatory hearing to
contest the Division's conditions of approval on
Apache Corporation's scope of work for additiona

I nvestigation in Lee County, New Mexico. It is an
evidentiary heari ng.

M. Tremaine, we left off with you and your
witness, M. Powell. So we'll let you continue from
here.

MR. TREMAI NE: Thank you, M. Chair.

BY MR. TREMAI NE:

Q M. Powell, we've gone extensively through
your slide deck now, and | want to ask in summati on
If at this point in time and after everything you've
heard during the course of this hearing | eading up
to this hearing, when you look at this matter from
an enforcenment and regulatory standpoint, do you
still believe it is necessary that as a result of
this hearing, there is an order issued with
definitive investigation requirements with the

certain deadlines?

A. | do.
MR. TREMAINE: M. Chair, | don't have any
further questions, | would like to kind of wrap up

t he di scussion of our rebuttal exhibits.
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COWMM SSI ONER RAZATOS:  Sure.
MR. TREMAI NE: So you may have noticed we

ski pped OCD rebuttal Exhibit 8. W believe that the
di scussi on yesterday with Apache's w tnesses
adequat ely addressed the questions and that
presentation is not necessary. OCD rebuttal 8 is
wi t hdr awn.

We al so as previously discussed are
wi t hdrawi ng OCD Rebuttal Exhibit 9. | want to make
quite clear for the record that we've had what |
think this morning are our good faith discussions
about how to respond to the fourth quarter
nonitoring report that has sone tinme sensitive
t hi ngs.

| won't represent that the parties are in
full agreenent on every detail of that, but it's ny
under st andi ng we have a path forward over the next
coupl e of weeks for inmmedi ate response actions. But
we do not withdraw the entire content of Rebuttal
Exhibit 9. What | nmean by that is OCD still relies
on and requests those original conditions of
approval .

The additional ones are what is wthdrawn,

but all are contained within that sane docunent. So
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| want to clarify that. Wth that, it's my belief

t he appropriate next step is to, one, tender

M. Powell for cross-exam nation and then proceed to
close this matter. |If there are any further and
second order, if there is any further action
necessary OCD woul d handl e that separate and apart
fromthis case.

COWM SSI ONER RAZATOS: Okay. So just to make
sure that we understand, you are going to be
omtting Rebuttal nunber 8 and part of number 9. |Is
t hat what | understood, M. Trenmai ne?

MR. TREMAI NE: Yes.

COW SSI ONER RAZATOS: M. Moel | enberg, do you
understand the sane? We're having sone technical
i ssues here.

MR. MOELLENBERG. | think I understand what
M. Tremmine is proposing, and we didn't have a
chance to talk about it, but I think | get the gist
of it.

| get the gist of his proposal. So we are
ready to proceed with cross-exam nation unless there
I's anything before that.
COWM SSI ONER RAZATOS: M. Tremai ne, you had a

few questions or you're done?

Page 401

Veritext Lega Solutions

Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com




© 00 N o o A~ wWw N PP

N NN NN R R R R R R R R R R
A W N PP O O 0 N O O B WO N +— O

MR. TREMAINE: No. M questions are conpl ete.
M. Powell is available for cross-exam nation and
questions fromthe Comm ssi on.
COMM SSI ONER RAZATOS: M. Moel |l enberg.
MR. MOELLENBERG. Thank you, M. Chairman.
CROSS- EXAM NATI ON
BY MR. MOELLENBERG

Q Good afternoon. It is M. and not Dr.?
A. It is M.
Q M. Powell, thank you very nuch for your
testinmony. | have a few questions for you.
Il would first like to -- | don't know if
we could pull this up. Turn to, | guess it's page

4-0043. It's your exhibit with a copy of

19. 15. 29. 11.

A. | don't have that in front of me. If you
want to pull it up.

Q | think we can do that. | believe we have

this page pulled up now Are you able to see that,
M. Powel | ?

A. | am

Q And this is the part of the rules that

di scuss the requirenents for site assessnent and
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characterization, is that right?

A. That 1s correct.

Q So turning your attention to the first
par agraph here, would you agree with nme that the
|l ead into this section says, and |I am now readi ng
fromsort of the m ddle.

| guess the second |ine under .11, the
responsi bl e party nmust assess soils both vertically
and horizontally for potential environnmental
| npact s?

A. Yes.

Q And that is kind of the lead into this
whol e section, right?

A. Yes.

Q And then the next part that you have on
this exhibit is subsection A, It tal ks about
characterization of the release.

Woul d you agree that is kind of the
operative | anguage here?

A. Yes.

Q Again, this is the lead in to this is
about soils. Then we get to subsection C, which
says if the Division determ nes that nore

information i s needed to understand the character of
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the release, and it potential inmpacts on fresh water
public health and the environnent the Division my
request the responsible party submt additiona
I nf or mati on.
Have | read that correctly?
A. Correct.
Q So there is nothing else in the quoted
| anguage that you provided here that tal ks about
wat er or ground water. Would you agree with nme on
t hat ?
A. Yes. | think having an understandi ng how
this works with 191530, it would be prudent.
Typically on a release you identify the
rel ease point, the soils of the release, their
del i neation both horizontally and vertically what
| npacts those as stated in the top environnment al
I npact from any major or mnor release containing
liquids. Fromthere what their inpact is on fresh
wat er .
| would state at this site we're kind of
wor ki ng backwards because we have the inpact to
fresh water, but we don't know where that soil
I npact is. So we're still perform ng outside

characterization of the soils along with the water.
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But we're working backwards because we have the
| npact to the water, but we don't know where the
soil inmpact is at this point.

Q. And that statenent makes sense to ne and
per haps explains a little bit of the confusion here
fromat |least a | egal standard where we found, |
guess, as you would say it some potential ground
wat er inpact, but we don't know where they're com ng
from Whuld you agree with that?

A. That would be correct.

Q And, of course, if you have a unknown
source you have sone chall enges characterizing the
source. Right?

A. Exactly, right.

Q But at any rate | think that we're in
agreenment that section 19.15.29.11 doesn't really
say much about ground water or water
characterization?

A. No, because typically once a site is
characterized as having ground water inmpact and
assessed to have that, then it's transitioned over
30. At that point this transaction has not happened
at this site because we did not finish the

characterizati on under 11.
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Q So if we nove ahead a couple of pages to
4- 0045, and this part of your exhibit covers
19.15.29. 12 NMACK, correct?

A. Correct.

Q. There's a sentence at the end here that
says if the director determ nes that the rel ease has
caused water pollution in excess of the standards
and requirenments of 19.15.30 AC, the director may
notify the responsible parties that an abat enent
pl an may be required pursuant to 19.15.30 NMACK. Is
that a correct reading of that sentence?

A. Yes.

Q s it fair to say that there's been no
determ nation by the Division at this point, at
| east formally that the rel ease has caused water
pollution in excess of the standards and
requi rements of 19.15. 307

A. At this point | have not requested the
director to do that because | don't feel we have the
information to require an abatenment program at this
poi nt based on the site characterizations we have.

So that is why | haven't requested to
nove it to 30 just because of that |ack of

information to be able to abate the site as it is
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ri ght now.

Q Fair enough. Do you recall during your
testinmony this norning tal king about some of the
monitoring wells required under the Division's
conditions of approval in the areas of the highest
chl ori de concentrations?

A. Yes.

Q And do | recall correctly that -- well,
would it be fair to characterize your testinony in
that regard as indicating that those wells are not
needed to delineate the outer boundaries of the
chloride plume?

A. That would be correct. That would be to
I nvestigate the concentrations internally of that.

Q. Right, and is it a fair characterization
of your testinony that you feel the need for
addi ti onal characterization in this area of the
hi ghest chl ori de concentrations to be needed to
begin to assess how to nove toward renedi ati on?

A. That would be correct. | think to
clarify, when you say the areas of the highest
chloride concentrations, it would be the areas of
t he highest currently known chloride concentrations

because they have changed even between March and
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Oct ober sanpli ng.

Those | evel s have changed dramatically.
So we didn't know where the areas of highest
chloride concentration were in the March report that
we responded the conditions to.

Q Fair enough. So basically you're limting
your answer to the data that is available. And |
guess the highest chloride concentrations as shown
by the current mapping?

A. Correct. W're trying to get enough
I nformation that we could possibly nove to the
abat ement section of 30.

Q. But that concept of collecting information
for potential future remediation is not really
addressed in 19.15.29.11 NMACK, is it?

A. Generally yes, because it goes over the
site characterizations both horizontally and
vertically.

We still at this point, like |I said,
haven't found the source of the soil contam nati on.
We continue to get nore questions than we have
answers for. So I would say holistically the site
I's not characterized enough to know where the

hi ghest chloride inmpacts are or where truly the
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source of where those inpacts canme from

Q But | guess going back to our earlier
di scussion of 19.15.29.11, | think we agree that the
responsi bl e party nust assess soils both vertically
and horizontally for potential environnmental i npact,
isn't that right?

A. That's correct. Can we go back to that
slide?

Q Certainly. That is 43.

A. So in C, | would point out the first
sentence that if the Division determ nes nore
i nformation i s needed to understand the character of
the release and its potential inmpact on fresh water,
we're still determ ning that potential inpact on
fresh water.

And we don't know the soil source. So
the site is still being characterized under 2911
because we don't know its potential inpact on water
at this point.

Q Ri ght, but if | understand kind of the
overall discussion of the process here, one of your
criticisms of Apache is that it hasn't, let's say,
initiated additional investigation at |east to the

degree that the Division would like. Correct?
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A. It was nore a statenment of fact of
processes to -- you know, | wouldn't say it's a
criticismoverall of Apache, but it was a statenment
of occurrences to this point.

Q But when we | ook at subsection C that you
just nmentioned, that sentence ends, and |I'mtalking
about the first sentence of subsection C, the
Di vision may request the responsible parties submt
additi onal information, is that correct?

A. That's correct.

Q M. Powell, do you recall your testinmony
regarding the Division requesting of Apache in
around | believe Novenber of 2023 to drill a
moni toring well location -- I"msorry, do you recal
your testinony regarding the Division's request of
Apache to drill a monitoring well in the |ocation of

what's currently identified as well TMWV 17?

A. So | didn't testify to that. | believe
Ms. Romero did, but |I'maware of that general
statenment.

Q. | thought | recalled you testified

earlier, but that's fine.

A. If I did |l don't renmenmber. |'m aware of
it. | would be happy to answer any questions
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regarding it.

Q | think the statenment that | had in ny
notes that you made is that at that point in tinme
the Division didn't have any particular reason to
suspect that there m ght be very high chloride
concentrations in that particul ar area.

Do you recall that?

A. | do. We didn't know what we were going
to get out of 17. We had a sanple result further
east that had a chloride contam nation and a sanple
further west and an extrenmely large area in between.
And we were just closing the gap.

Q Apache, in fact, did not object to a

drilling of a well in that |ocation and, in fact
proceeded to install that well in the Novenber of
2023 drilling canmpaign, is that correct?

A. That is correct. Apache conmplied with al

requests for additional wells up until the COAs in
May .

Q Sorry for the delay, M. Powell. |'m
| ooki ng through nmy notes. | know | have one ot her
topi c of questions, but | don't have a | ot nore. |

amtrying to avoid m ssing anything.

A. No worries, there's a lot to go over.
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Q | think a couple of areas. So | would
like to turn to your slides beginning with 4-0064.
| f you can pull those up for nme, please.
Just to explain this a little bit
further, on this slide number 64 and the foll ow ng
two slides, 65 and 66, they show some significant

bui | di ngs and devel opment on this map, is that

ri ght?
A. That's correct. These are for scale, our
under st andi ng of scale. |It's the Wendell Chino

bui l ding that we are in today in the bottom /| eft
hand corner of that map and is identified as the

1220 South St. Francis Drive.

Q Correct. | think you have explained this
well to the Comm ssion, but | want to nmake sure that
it's clear for the record. | think that, in fact,

you sinply superinposed an i mage of the area around
this building, probably Google Maps, around the site
of EBDU 37, is that right?

A. Correct, for an understanding of scale.

Q. You don't nean to suggest in any way that
there is any actual buildings or residential or
comerci al devel opnent of any type on this site,

correct?
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A. Correct.

Q Do you know where the nearest |ocation of
any residential or comercial devel opnent m ght be
with respect to this area around the EBDU nunber 37
wel | ?

A. | did not. Qur typical charge is | ooking
at ground water quality as a whole. [It's not to
identify the residences.

Q. | would like to now turn to your
Exhi bit 4-0057, which is the conditions of approval.
| want to clarify for the record how sone of your
testinmony fits with this.

So in this document we have a series of,
at least it begins with several parts of a condition
one. | think that they're | abeled condition 1A
t hrough 1-N. And each of those parts of condition 1
refers to a particular nonitoring well |ocation and
nunber that OCD has prescribed. Right?

A. That is correct.

Q | believe in your testinony you had
ldentified two wells that in conmbination with the
wel | s proposed by Apache could be elimnated in your
view, is that right? Do you recall that?

A. That is correct.
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Q Is one of those wells identified on this
docunment the conditions of approval the well
Identified in part B, that is 1-B of this list with
the well identifier of TMW 31?

A. | would have to see a map because | don't
have that in front of ne.

Q Let's pull the C 4.1 figure up.

M. Powell, can you see this Exhibit C-4.1?

A. | can, and | made a note between 12 and 2.
so that would be the well.

Q. So the well TMW 31 shown in the upper
right of this Apache Exhibit C 4.1 is the sanme as
woul d be referenced in condition 1-B of the

conditions of approval ?

A. That woul d be correct.
Q The other one if | recall correctly from
your testinmony would be a well identified in the

condi tions of approval as TMW38. And in
particul ar, conditions of approval 1-1I.
So let's see if we could find that on
t he map.
A. That woul d be what is marked on this map
as TMW 38.
Q So it would be the well with green TMW 38
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in the lower right hand corner.

So based on what we have just talked
about, M. Powell, based on your testinony part 1-B
of the conditions of approval and part 1-1 of the
conditions of approval referring to wells TMW 31 and
TMW 38 respectively could be dropped fromthe
Comm ssion's consideration of the Division's
condi ti ons of approval ?

A. That woul d be correct.

Q The other thing I would like to point out
here for clarity, back to the conditions for
approval docunment is at the end of that, in part 1-M
and 1-N, would you agree there are duplicates,

TMWV 42 well identifiers?

A. Yes. That should be 42 and 43. |
apol ogi ze.

Q And | guess just to be clear what these
are, under part one in the first TMW 42 indicates
it's at sonme | ocation between TMW 25 and 26.

Can we see if we could find that on the
map?

A. | think that m ght be | abeled on the map
TMW 31 in quotation marks.

Q Ckay. So if we're going to include well
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i dentifiers, I'"mjust thinking of the formof a

Comm ssion order depending on what the Comm ssion
decides to do. But the Comm ssion should perhaps
consi der at least in the conditions of approval

TMW 42 being the well identified on Apache's figure
C-4.1 as that well in blue with an identifier TMWN 31
with 42 in parentheses.

And then let's see if we can find the
ot her one. The other one nmust be up to the north
because it is indicated as being between TMW 13 and
22. That would be the one | abel ed TMW 43.

Q And on this map, so perhaps M. Graham has
clarified that for us, okay. M. Powell, you
mentioned | believe with regard to the sanplings
conducted this past October of a |ab report dated
Oct ober 31. Do you recall that?

A. | do.
Q Do you recall that there is actually a
series of | believe four different |ab reports

reporting fromthe October sanpling?

A. | do.

Q Woul d you agree with nme or we could pull
It up that those dates of the lab reports run from

Oct ober 30 to Decenmber 57?
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A. That sounds correct, yes. | think I
specifically referred to the TDS and chl ori de

sanpling which is that lab report | was talking

about | believe was generated on October 31st.

That is not in ny exhibits. |If you
want to | ook at them further | believe it's in your
Exhi bit C.

Q Thank you. | think you're correct.

MR. MOELLENBERG. M. Powell, thank you again
for your testimony. That is all the questions |
have.

COWMM SSI ONER RAZATOS: WM. Tremmine, did you
have any redirect?

MR. TREMAI NE: No redirect, M. Chair.

M. Powell is available for Conm ssioners.
COVM SSI ONER RAZATOS: Excel | ent. | started
with Comm ssioner Bloom |l ast tine. | will start

wi th you, Conm ssioner Anmpomah.
MR. AMPOMAH. | do have a couple of questions.
CROSS- EXAM NATI ON
BY DR. AMPOVAH:
Q. So the first question that | do have, if
we could bring up the Apache Exhibit C 4. 1.

Based on your testinmony, | really
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really do understand this map perfectly now. So if

you | ook at the extent of our reach, we have TMWV 21

still recording sone el evated nunbers. TMM22,
still. You do have B 289.
If you go to the other side, | am

trying to | ook at the extent of boundaries. So TMW
12, 400. So as you go through it on the other side,
probably on the west side you have TMW 3, 183. And
you have 66, 171. But as you go down, it gets up to
TMW 19. It gets to 907 TMW 24.

So nmy question is do the wells proposed
by OCD or Apache nore or | ess address the extent of
t he boundary of the potential contam nation?

A. The incident of the OCD wells is to try to
address the extent of the contam nation. WII| they?
| don't know, especially on the southern boundari es
there are three wells extending down in that area.

We don't know what we're going to find at
this point. There may need to be additional
I nvestigation down in that area as we find nore. To
the north, I think the wells north of TMW 13 wi ||
I dentify those. The eastern boundaries, the 284 on
TMW 21, we believe that could be background | evels

at this point based on what we were seeing in the
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windm Il well.

One note in the windm Il well in those
westerly wells, those potentially could have been
| npacted by rain influx. So rain water would
potentially be cleaner water than what woul d be
naturally in that ground water zone just because
it's picking up contam nants, that nmay be why the
western edge is fresher than the eastern edge.

Q So if you go down to TMW 19. So OCD i s
proposing TMW 40. Now, TMW 19 is right at the
external boundary to the west.

So why not TMW 40 on the other side of
TMW 19 to see if we could nail down the boundary?

A. The intent of TMW 40 was to see if there
was a plunme com ng down below TMW 17 and to try to
measure the extent of what that plunme may be. But
you are correct, TMW 19 being at 907, there may be
sonmet hing westerly as well that may be needed to
fully delineate that.

Q So you do have the TMW 18, and you've al so
proposed TMW36. So | believe that TMW 34 or the 36
bei ng conmbined with the 18 if you are prioritizing
where to place the wells, |I feel that 40 can

probably nmove to the other side for us to really
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nail down on the boundary, but I don't know if the
36 and then the 18 can address the 17 questions or
not ?

A. So a couple of things to | ook at when
you're |l ooking at 40 in relation to the wells you
menti oned ground water flow direction is in a south,
sout hwest fl ow,

Ei ghteen is directly south, actually
offset a little to the east of 17. So the ground
water flow from 17 depending on the plume and the
underground characteristics could skirt the edge of
18.

And 18 as a rem nder fromthe March
sanmpling to the current sanpling went from 900 to
7800. So we don't know if it's on the exterior
boundaries of a plume or if it's actually in the
center of a plunme wherein the plume goes down
t hrough 40 and could end up being directly down
gradi ent from 17.

Q So you want to still keep the TMW 40 at
the current |ocation?

A. | believe it would be prudent to keep TMW
40 just to see where that fl ow because the distance

bet ween TMW 19 and TMW 18 | believe is roughly 600
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feet. So it's quite a |large area and so that would
just close the gap between those two to understand
what we're dealing with in that area.

Q. Based on your testinony, | want to confirm
that OCD' s position is that the seven wells that
Apache proposed is just not enough?

A. Correct. And just for understanding, of
t hose seven wells, five wells is what OCD al so
consi dered and then added 14 to.

So only two of Apache's wells were not
considered in the original COAs. And those were the
wells that OCD is going to draw Apache repl aced,
found an equivalent area for those wells.

So OCD with the five and the 14
addi ti onal was | ooking at 19 were Apache's
resubm ttal had seven

Q So also just to clarify, your testinony is
that in your condition of approval 42 wells, only
two wells, the one listed on 1-B and 1-1 is the one
that OCD is willing to drop?

A. That's correct. And | should caveat that.
At the end of the day it's the Conm ssion's decision
If they want to take the rest. But OCD s preference

woul d be to keep the others.
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Q Then you brought up anot her good point.

So let me ask you the sanme question that | asked
earlier.

So on this particular map, do you
believe that -- let's say conbi ning OCD wel |
| ocati ons, proposed |ocations and that of Apache
| ocations, do you believe that sonething el se can be
done to optimze to nake it nmore effective or you
believe OCD' s |location is nore or |ess okay?

A. | think some of the other options that are
out there are nore difficult to use until you have
proper input such as nodeling and those kinds of
t hi ngs because the drastic change between the March
sanmpling event and the sanpling event that was
reported in January, it would have been hard to use
ot her nethods to do that.

| think that there's sonme spot nethods
t hat can be used, but those are single points in
time. As far as drilling down auguring, |ooking at
soil sanples, | think to understand what's going on
i n the ground water columm, the additional wells are
needed to assess what the ground water inpact is.
And then by doing sone investigation in

the soil as those are placed you may inadvertently
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find maybe where sone other soil inpacts are to
start | ooking at that. There were some clay | enses.
It could be that chloride traversed some of those
clay | enses and maybe we could find that in the soil
I nvestigation during the creation of those wells.

Q It appears that OCD did a |ot of work to
fully come up with the conditions of approval. Now,
with the new information that is nore or |ess not
i ncluded in your condition of approval, let me ask
I's there anything that could have been different
assum ng you are right in the conditions of approval
let's say fromthe | atest data that you have?

A. | think with the latest data | don't know
that | would add many other wells. | think it
proved some of the concerns that OCD had that we
don't fully understand the areas yet because of the
drasti c changes.

So it showed the concerns OCD had. I

think the | ocations are still necessary. | took the
Chair's concern between 17 and the windm || that we
don't have a lateral definition there. | take your

concern at TMW 19 that we don't have anything to the

west at that point. But ot her than that, | don't
know t hat I woul d change any of the others, but |
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think that it did highlight the concern that OCD had
was val i d.

Q So in the 19, 15, 29, 11C, should the
Di vi sion request additional information, it nust be
done in witing to the responsi ble party 30 days
fromreceipt of the current transition report or
remedi ati on pl an.

What specific information the Division
I's requesting and the reasons why the additional
information is needed. So from your condition of
approval | see you provide sone reasons, but were
t hey di scussed with Apache or is it detail ed enough
for a party to know for each of these wells that OCD
I S proposing, the reasons behind that?

A. | think in the prior meetings we had with
Apache and those conditions conmbined, | believe
Apache shoul d have understood the reasons behind
t hose conditions in neetings |leading up to that.

We were pretty clear that we wanted a
nmore robust or conprehensive investigation in the
area to further understand it. And that paired with
where we placed the wells and the statenents in
t hose conditions provided that reasoni ng.

Q. Aside fromthe condition one, do you have
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any sense of Apache's contesting 2 to 8, are they
contesting any of then?

A. The way | took it when they resubmtted in
Septenber and only added 2 wells, that other than 38
and the other well up above, they contested all of
t hem So of the 14, | took it as they contested 12
of the others.

Q. Now, condition nunber two.

A. | haven't heard where they contested any

of those other conditions.

Q So specifically one?

A. No.

Q Is OCD open to statew de depl oynment of
these wells or do you want themall drilled wthin
90 days?

A. The preference would be as all of them

drilled within the single deploynment so we could get
i nformati on as qui ckly as possible.

Based on the January 8th sanpling
events, it's apparent that the ground water in the
area i s degrading quickly. W don't understand why
It's degrading.

So the ask would be instead of doing a

staged investigation that we would do this in one
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depl oynment.

Q So in the event that the Comm ssion
doesn't nore or |less agree to all, let's say the
ones that OCD is proposing, what inpact will it have

as it relates to doing your job?

A. | think the inpact would be dependi ng on
what well the Comm ssion didn't agree on. It could
delay action in a particular area. |t would be up

to the Comm ssion to do it.

If a certain well was picked and the
Comm ssion said | don't think this one is needed at
this time, we would | ose that data point. And then
If it's determ ned we need that data point at a
| ater tinme it would delay getting that data point.

Q Di d Apache present let's say a witten
response on each of these wells that OCD is
requesting the rebuttal on each of these wells
I ndi vi dual ' y?

A. | don't renmenber if their response in
August included each well individually. | think it
was nore of a holistic reservation of appeal and
di sagreement with the conditions.

Q So there's no record showing let's say,

for exanple, why Apache would not agree to A-1, A-C,
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1-D, all the way to the end?

A. It's my understandi ng that Apache found
out the outer limts were delineated, and the
anterior boundaries didn't need any further
delineation is nmy understandi ng.

COWM SSI ONER AMPOMAH:  Thank you for your tinme.

COW SSI ONER RAZATOS: Commi ssi oner Bl oom

COWM SSI ONER BLOOM  Thank you, M. Chair,
maybe a coupl e of questions here just so we're
headed procedural matters that could in influence ny
guestions for M. Powell.

M. Chair, have we given any thought to what
we're | ooking at next? Are we going to ask the
parties for oral closings or will they be com ng
back with written closings? Do we anticipate
del i berating today?

| think these are all things we need to
di scuss, and | think we have seen perhaps through
this hearing the sides have cone to sone
under st andi ng on certain aspects of OCD s requests.
| am wondering if taking time having witten
cl osings and perhaps tine for the sides to talk, if
t hat woul d be hel pful.

These are all things we want to hear from
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both sides about. But | just want to check on this
bef ore we get too nuch further.

COVM SSI ONER RAZATOS: It's a very good
question. Qur |egal counsel for the OCD is absent
today. He had a prior commtnment. | think we wl
have to kind of put a little bit of a recess under
t he NMACK, under 19, 15, 4.

We have to continue to be able to deliberate.
| want to make sure that we have our | egal counsel
with us when we're doing that. W could al ways ask
for some closing statenents if that is what you as
comm ssioners want as well .

| was going to open the question up for you.
We have to majority agree to be able to continue and
make sure that the record is officially closed
before we continue all of that. So I think at this
point in time, Comm ssioner Bloom you ask your
guestions that are pertinent to M. Powell. | think
| gave you an idea of where we're thinking of going.
But | think we should ask the question so we could
at least finish with M. Powell and then we can
proceed with the rest if that makes sense to you as
wel | .

COWM SSI ONER BLOOM  Very good. Thank you,
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M. Chair. Just a few questions for you,

M. Powell. Thank you for your testinony today.
CROSS- EXAM NATI ON
BY COVM SSI ONER BLOOM

Q M. Powell, M. Moellenberg was exploring
with you aspects of 19.15.29.11. And it seens to
suggest that assessing water is not perhaps required
or authorized here.

Perhaps monitoring wells can't be
required in this section. | think you addressed
that, but | wanted to ask you that specifically.

A. | think it is a fairly comon practice
with the Division when investigating a rel ease, they
start with 29, especially when you are | ooking at
water starting with the initial investigation.
Typically that happens through soil investigation
and then noves into water investigatory wells. |
remenber calling them nmonitoring well, but, we are
calling theminvestigatory wells. W' re nonitoring,
but investigating the inpact in the area.

It's conmmon when | ooking at inpact to an
area under 29. | would agree that once we get past
that initial investigation and we nove on to nore

actual monitoring of overall status in an area and
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| ooki ng at abatenment that that needs to fall under
30. But | don't know that we are there at this
poi nt .

Q. Do you feel if the soil sanpling doesn't
get you the delineation characterization that you
need that a | ogical next step of the requirement to
get delineation or characterization would
necessitate investigatory or nonitoring wells?

A. | think | ooking at such a | arge area
think it's got to be twofold. | think you have to
| ook at the soil and | ook at the nmonitor wells.

If we don't find the soil information
wi th Apache's bore hole that they are proposing and
the sampling of the nonitor wells that we required,
if we don't find a possible source in those | think
we have to continue investigating the ground water
and | ook at potential other investigatory pathways
for the soil itself.

Q We nentioned 1950, 30. | read it, but |
don't work with it every day. How does that enter
the picture here?

A. So 30 is how the Division applies to WQCC,
water quality conditions and abatenents and those

ki nd of things.

Page 430

Veritext Lega Solutions
Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com



© 00 N o o A~ wWw N PP

N NN NN R R R R R R R R R R
A W N PP O O 0 N O O B WO N +— O

So once you have a confirnmed ground
wat er case and you're |l ooking at then noving on to
abat ement of that area of that contam nation source,
30 wal ks you through that process.

Q. |'m sure M. Tremaine will address this in
his closing, but we heard consi derable testinony
regarding the spill, the five year history, the
recent increases in chloride and TDS | evel s.

We' ve heard statements from both sides
t hat characterization delineation of the rel ease are
not -- the rel eases has not been characterized or
delineated. It's not well understood. W've heard
you say that you would be okay, and correct nme if
l''m wrong here, if the Apache suggested wells 29 and
30 would work for the OCD rather than the | ocations
t hat you had.

' m wondering what ruling is the OCD
aski ng the Comm ssioner for after the discussion we
had?

A. | think the ruling is to uphold the
conditions of approval absent the two wells, 1-B and
1-1.

COVM SSI ONER BL OOM Thank you, M. Powell, no

further questions.
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COWM SSI ONER RAZATOS: Thank you, Conmm ssioner
Bloom | do have a few questions before we actually
go through all of it.

CROSS- EXAM NATI ON
BY MR. RAZATOS:

Q. On nunber two under conditions continued
you say current and up to date site map show ng
proposed monitoring wells in the scope of work, and
the additional, | think you have a typo there. One
says 13 and then you have the nunber 14 next to it.
Still wants the 14 wells plus or mnus the two that
you di scussed?

A. That is correct.

Q. So that should be 14.

A. For clarification, that is likely a typo
in the conditions of approval that is online as
well. | just transposed that into this.

Q | just wanted to make sure. Thank you for
you testinony, we appreciate it today.

You started off in your direct with
M. Tremni ne, that you nmentioned that basically the
maj ority of the external boundary is pretty nuch
set. It's not the nost perfect delineation, but

pretty much know how far, of course. Conmm ssioner

Page 432

Veritext Lega Solutions

Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com




© 00 N o o A~ wWw N PP

N NN NN R R R R R R R R R R
A W N PP O O 0 N O O B WO N +— O

Ampomah said on the one side and the the west site
needs nore on that aspect.

Part of the reasons you're asking for all
of the wells to be entered, you stated that we need
to be able to see the chloride concentrations within
the area and delineate that area so that we can have
proper remedi ation.

Can you kind of explain that to us?
A. So under standi ng where your concentration
| oads are is part of the key of abatenment when you
| ook at the next step because you don't want to set
remedi ation wells where they are going to be the
| east effective.
|f you're updating it from your source
and your ground water is going another way, you're
fighting nature basically. So if you have a better
under st andi ng of where your concentrations are that
next step of abatement and where you set those
wells, so you are going with the natural flow in the
area and you're going with the natural contours, and
It makes it where that abatenent can be nore
efficient.
COWM SSI ONER RAZATOS: Ms. Catal anos, please
put up C 4.1. Put it where the TMWW 17 is in the
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m ddl e of the page.
BY COWM SSI ONER RAZATOS:

Q | will ask you the sane questions |I asked
M. Graham Apache's witness, as well. Apache is
al so saying that TMW 27 would be a place that is
right just a little south or southeast of the TMWV 4
woul d be a good place to be able to see what's goi ng
on not only around that moundi ng of TMW 4, but al so
what potentially is com ng off of seven, which is
above fromthe original and |l et us know what is
going on with 17.

And they al so proposed in that instance
to put in a punp test there. Do you think that that
woul d be somet hing that would be |ogical to put up
in that region?

A. So to performa punp test, if the source

I's above you, it's not a bad thing to do a punp test
in that area. It is going to show what the area
responds to.

| think originally TMW 27 was going in
and nmonitoring three to five years. And they didn't
state that additional well would be put in place
during that time. That is a long tinme just to do a

punp test and nonitor w thout doing any ot her
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actions as far as abatenent.
So if TMW27 is used as a punp test to see

the effect in the area, there is going to be a
hi gher concentration of wells around that so you
could see hydraulically how it responds. Sonme other
areas don't have that concentration of wells. That
is why |I'"massum ng they didn't pick another area
because they couldn't nmonitor those outside wells as
well. So it makes sense to do a punp test where you
have nonitoring points, but that wouldn't be the
extent of any renedi ati on points.

Q | will also ask you as | asked M. Graham
t he enmphasis was put when we first started the
heari ng yesterday that this Comm ssion is tasked to
protect the people and citizens of New Mexico and
protect the |land of the state of New Mexi co.

As was stated with the nunbers that were
submtted with the October testing done by Apache
TMWV 17 ki nd of has skyrocketed. 14,900 is what it
states. The windm |l is slated as was brought out
to water cattle.

Do you feel that a nonitoring well needs
to be between 17 and the windm ||l to see what

potentially could be creeping over to that windml|?
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A. | think |I addressed that in nmy direct. To
ki nd of readdress, | think that was a concern t hat
the Chair brought, and |I think it's a very valid
concern especially with how quickly the water
degraded in the other wells.

It was very alarm ng how quickly it
degraded and if there was another well in the area
it could identify a plume and two, it could be
identified as a well even if it's not in the plunme
that could be monitored for risk heading that way.

COWM SSI ONER RAZATOS: That was the | ast
guestion | had for this witness. Any other
gquestions, M. Tremaine or M. Moellenberg?

MR. TREMAINE: No followup fromthe OCD.

MR. MOELLENBERG. | have nothing further.

COWM SSI ONER RAZATOS: M. Powel |, thank you.
| appreciate it. M. Tremaine, this was your | ast
Wit ness, correct?

MR. TREMAINE: This was. W are done.

COWMM SSI ONER RAZATOS: Okay. M. Moell enberg,
you had nentioned there was the potential you nay
want to put individuals back up. |Is that still
sonet hi ng that you wanted for rebuttal ?

MR. MOELLENBERG: Thank you, M. Chair. W
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di scussed that at lunch. And | think that we are
conplete in terns of the evidentiary record here.

| don't think we have any further testinony
to present.

COVWM SSI ONER RAZATOS: Again, M. Tremine, for
the record, are you conplete with what you want to
present?

MR. TREMAI NE: Correct.

MR. MOELLENBERG. | think at this point -- do

you have a question, Comm ssioner?

COWM SSI ONER AMPOVAH: | want to ask if Apache
can respond to the question that | posed to
M. Powell, that if there is a witten record

rebutting on the wells, that OCD is proposing in the
condition of approval, if there is any information
t hat could be provided to the comm ssioner or if
not, that is okay too.

MR. MOELLENBERG. M. Chair, | guess | would
submt that the testinony yesterday primarily of
M. Grahamintended to cover that and address those
particul ar 1 ssues and add Apache's view on the
addi ti onal wells.

So | think that we're conplete on that. The

correspondence in the record fromlast summer also
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provi des sone additional information on that. |
woul d suggest that you focus on M. Grahanis
testinony.
Did you have any ot her questions,
Comm ssi oner Bl oonf?
COWMM SSI ONER BLOOM No further questions.
COMM SSI ONER RAZATOS: So | think at this point
what we do is basically close the record for the
evidentiary part of it as was brought out earlier,
t hen how do we proceed.
| stated without our |egal counsel here
today | think that we do need to do a continuance.
| did not want to do a continuance. That will take
a nonth. This is maybe a week or two maxi numto get
schedul es together so that we can deliberate and go
over the information with our counsel and then be
able to provide an order because in the end that is
what's requested, right, to have an order for the
parties to be able to proceed. So as | stated, |
would like to state that we put in a notion for
conti nuance under 1915.1.
Comm ssi oner Bl oom and Conm ssi oner Anponah,
you both agree then we set up a date for within a

week or two where we can be able to neet. Now, of
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course, the question was do we get sonme kind of
closing statenent from both parties.

"Il throw it out to Apache and to the OCD.
Woul d you all be able to provide a closing statenment
in a relatively short period of tinme?

MR. MOELLENBERG. M. Chair, from nmy standpoi nt
yes. | think it would be useful, and we'd
appreciate the opportunity to submt a closing
statement. | would further suggest that the parties
be allowed to present suggested fornms of orders.
won't rule out the possibility that we m ght even be
able to present you an agreed form of order.

| can't obviously guarantee that woul d happen
and | haven't discussed that with M. Trenmni ne, but
you never know. Sometimes that hel ps everyone out
particularly given that we have got sonme new
information that | think both parties are still
consi deri ng.

Since the conditions of approval were
entered, we have tal ked about doing some additional
things. And | think from Apache's perspective, we
woul d appreciate the opportunity to see if we could
wor k out at |east as nuch as we can work out and

potentially avoid your need to sort through lists of
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20 or so different wells. There's a | ot of technical
aspects of this.

From nmy perspective, | would |ike to make
your job as easy for you as we possibly can. So
bottomline is yes, | would appreciate the
opportunity for closing statements. |'d appreciate
t he opportunity for the parties to present either
t heir own suggested fornms of order for you to
consi der which again the idea being help you sort
out some of the details and if we can agree on one,
all the better.

COWM SSI ONER RAZATOS: M. Tremaine.

MR. TREMAINE: | haven't thought about what |
woul d suggest. Procedurally | haven't thought that
quite through, but if there's an opportunity to
submt a joint formof order, which I think we'll be
able to determne if possible pretty quickly early
next week | suspect. Then it nmay be possible to
submt that in |lieu of closing.

If there is a stipulation -- | don't think we
need to prepare closings. M only hesitation with
taking this to a short deadline for witten closing
Is that the finding of fact order with respect to a

two day record and thousands of records could be an
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onerous task for all of the parties.

| respectfully suggest we give it a week or
two deadline and like a page limt. Sonething |ike
that. So we are working with summry argunents and
appropriate references because we could quite easily
go overboard there and take up a lot of tine. So |
think in ternms of doing a verbal closing or witten
closing I'll serve at the pleasure of the
Conmmi ssi on.

Comm ssi oner Ampomah, you had a question?

COWMM SSI ONER AMPOMAH:  No, | didn't have a
guestion. | have a statenment. | support the
statenment from Apache. I|f they would work together
t hat woul d be awesone.

COVWM SSI ONER RAZATOS: Comm ssi oner Bl oom any
t houghts from you?

COWM SSI ONER BLOOM  Thank you, M. Chair. No,
this seens |like a very pragmatic type resol ution.
The sides can neet if they can conme to us with a
joint order. |If not, then separate written cl osing
statenments would be very hel pful.

M. Tremai ne nentioned a page limt. W

have certainly done that in the past. | don't
remenber what we limted themto. It m ght have
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been ten r on 15 pages. Correct nme if I'"'mwong. |
think this | ooks Iike a good idea for a path
forward.

COMM SSI ONER RAZATOS: | actually was al so
thinking a page limt if a consensus could not be
reached. M. Tremaine, since you nentioned |'m going
to ask you what were you thinking for a page limt?

MR. TREMAI NE:  Ten.

COWM SSI ONER RAZATOS: M. Moel l enberg, is that
sonmet hi ng doabl e?

MR. MOELLENBERG. | think so. | kind of had
the same thing in mnd, and M. Tremai ne nenti oned
findings of fact and concl usi ons of | aw.

| hadn't really thought about that. | was
t hi nking nore of a wwap up closing and proposed
agai n possibly a stipulated form of order
potentially a couple of separate ones if we're going
to get this to findings and concl usions, that
rai ses the specter of a |longer tinme period and
| onger docunent.

| can't say | fully considered whether those
are necessary or not. But at the outset of this
di scussion | was not thinking that was particularly

necessary.
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COWM SSI ONER RAZATOS: M. Tremaine, | want to
gi ve you a chance to response.

MR. TREMAINE: |'m happy to hear that. W' ve
kind of go in a lot of different directions with
some of these. And those can get quite long. | was
worri ed about this overlapping with sone ot her
filing and cases we're working on and needing to
submt a 50 page docunent.

So I think wrap it up with closing argunent
ten pages in about two weeks. |If we can't in
advance stipulate to a joint form of order that
woul d be great.

COWM SSI ONER RAZATOS: | think we're all on the
sanme page on this one. | do realize that for state
government next week it is a short week because of
t he holiday on Monday. So that may need to expand
by plus or m nus a day.

So if | understand, both parties if we took
It out one week to be able to kind of get sonething,
I's that doable so we could deliberate on the second
week or do you need two solid weeks to be able to
get your paperwork together?

So if we do it one week fromtoday, today is

the 17th of January. It would take us to the 24th.
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You guys would be able to submt it by the 24th or
do you need through the 31st? M. Moell enberg?

MR. MOELLENBERG. M. Chair, | think we could
submt sonething by next Friday. | don't know that
we could get to -- | think that short a tinme franme

reduces the likelihood of having enough tinme to try
to get to a stipulated form of order.

So fromny perspective there would be an
advantage for a longer time frame to try to do that.

COW SSI ONER RAZATOCS: Woul d the 31st suffice

for that?
MR. MOELLENBERG. | think the 31st would give
us a fair chance of getting to that. You never know

how fol ks’ schedules are. W' re tal king about a | ot
of people here. | think that there's a fair chance
if we can't get to sonmething |like that by the 31st.

COWM SSI ONER RAZATOS: You'll let the
Comm ssion know, M. Tremmine, that the 31st is
agreeable with you as well?

MR. TREMAINE: The 24th is the tinme given staff
schedul es.

COMM SSI ONER RAZATOS: That's why | offered
both dates. So let's get your closing statenents

and/ or stipulated orders by the 31st to the
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Comm ssi on and then Conm ssioner Bl oom and
Comm ssi oner Ampomah and nyself and M. Rubin, we
could do the deliberations and then get an order out
to the parties.

Comm ssi oner Bloom are you avail abl e that
first week of February?

COWMM SSI ONER BLOOM  Yes, | may have nore

avai lability if |I can deliberate virtually. | have
sonme availability on the 3rd and the 6th in

Santa Fe. And the follow ng week, the 12th and the

15th or so.
COWMM SSI ONER AMPOMAH: | teach on Thursday. So
the third would work and if | can do it virtually

" m nmore fl exible.

COWM SSI ONER RAZATOS: |'m not sure about the
virtual nature. There's certain aspects of the Open
Meetings Act that we do have to maintain. | wll
run that by M. Rubin as well, but right now I think
the 3rd would be sonmething that would work for all
three of us if that is okay. | wll start wth
t hat .

COMM SSI ONER RAZATOS: We'll try for the 3rd so
we could get an answer as fast as possible. And OCD

will be able to in the interimwork in the
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background and come to a resolution as well, which

makes it easier for everybody at that point. Thank

you for this particular evidentiary hearing.

MR. MOELLENBERG. Thank you, M. Chair.

MR. TREMAI NE: Thank you, M. Chair.
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STATE OF ILLINO S )
) Ss:

COUNTY OF C O O K)

VICTORIA D. ROCKS, C.S.R, Notary
Public, being first duly sworn, deposes and says
that she is a Certified Shorthand Reporter, doing
business in the City of Chicago, County of Cook,
State of Illinois and report proceedings in the
Courts in said County;

That she reported in shorthand and
thereafter transcribed the foregoing proceedings;

That the within and foregoing
transcript is a true, accurate, and conplete record
of the proceedi ngs had upon the hearing on this 4th

day of February, 2025.

croids Kocks

VI CTORI A D. ROCKS, C.S. R
Li cense No. 084-002692
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