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MS. APODACA: Good nmorning. It is
9:00. This is Sheila Apodaca. | amthe clerk for
the G| Conservation Conm ssion.
Qur nmeeting is going to be starting a
little bit late this nmorning. We have a new

director and a new chair of the Comm ssion that

Is -- that will be attending the neeting today, but
he did have a scheduling conflict. So he's going to
| og on as soon as he can, but we will be running

just a little bit |ate.

(Recess was taken.)

MS. APODACA: Good norni ng,
M. Chang. We see you are online.

CHAI R CHANG. Great. Good norning.
Sorry I"'mlate. Are the -- ny other
conmm ssioners -- are the -- | see Dr. Anpomah.

Hel | o, Dr. Anpomah.

| s Comm ssioner Bloomin the roomw th us

or in -- or online with us?
Shei | a?
MS. APODACA: He i s. Let's see, |I'm

| ooki ng for him

CHAI R CHANG.  Okay.

COW SSI ONER BLOOM  All right,
M. Chair. | thought it mght be a little bit
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| onger. | checked in with Sheila. [I'll be ready to
go in about two or three m nutes here.

CHAI R CHANG. Okay. Sorry, yeah.

COW SSI ONER BLOOM  Be there
nmomentarily.

CHAIR CHANG. We can wait. No
worries.

COMM SSI ONER AMPOMAH: Good nor ni ng,
Chai r.

CHAI R CHANG. Good norni ng.

Thank you, everybody, for your patience.
It's -- this is nmy -- nmy second day with the O
Conservation Division, so .

It was a bit of a surprise to me, we'd be
doing this this norning, so -- all right.

MS. APODACA: Al so our court reporter
| ost her internet service.

CHAI R CHANG. Okay.

MS. APODACA: So we're not going to
have a court reporter on, but | amrecording the
hearing, which they can transcribe. She is going to
| og on as soon as she gets service back, but we may
be starting out wi thout a court reporter.

CHAIR CHANG. Got it. Okay. No

probl em
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COWM SSI ONER BLOOM  All right.
M. Chair, congratulations on your -- on your new
position. Look forward to working with you.

CHAI R CHANG. Thank you very much.

COW SSI ONER BLOOM And I'mready to
start whenever you are, sSir.

CHAI R CHANG: All right.

Dr. Anpomah, are you ready as well?

COWM SSI ONER AMPOMAH: | ' m good.
Yes. Yes.

CHAI R CHANG: All right. Sheila,
woul d you like to start us -- so | guess we'll call

this nmeeting to order.
Sheila, would you like to start the roll
cal |l ?

MS. APODACA: Yes. Okay. Can we
have a roll call of the conm ssioners, starting with
Dr. Anpomah?

COW SSI ONER AMPOMAH:  Present.

MS. APODACA: Ckay. M. Bloonf

COWM SSI ONER BLOOM  Present.

MS. APODACA: And Chair Chang?

CHAI R CHANG: Present.

MS. APODACA: Okay. All right. W

have a full quorum

Page 4

Veritext Lega Solutions
Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com



© 00 N oo o b~ W N P

N R N N R R N N =
o A W N P O © 0O N O 0o &~ W N +—» O

CHAI R CHANG. Next on the agenda, |
see the approval of today's agenda. Any issues or
guestions? Discussion?

COW SSI ONER BLOOM  No, M. Chair.
| would npve to approve the agenda.

CHAI R CHANG. Thank you. So noved.

COW SSI ONER AMPOVAH:  And | second.

CHAIR CHANG. Great. W have a nover
and a second. All the -- all in favor say aye.

COW SSI ONER AMPOMVAH:  Aye.

COW SSI ONER BLOOM  Aye.

CHAI R CHANG. Perfect. Nays?

W t hout objecti on.
Meeting mnutes from May 15th and May 19th
t hrough the 21st of 2025. Any discussion on that?

COMM SSI ONER BLOOM Yes. M. Chair,
| was not the designee of the Comm ssioner of Public
Lands for that period. So as |I've done in the past,
| will abstain fromvoting for those mnutes as |I'm
not famliar with the proceedi ngs.

CHAI R CHANG. You know -- so | would
be held to that same if -- so | would have that sanme
problem And then | don't know that we woul d have a
guorumto be able to approve if we both abstai ned.

So I"'mactually going to refer this to our
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Conmm ssi on counsel .

My understanding is that generally

speaki ng, even when nenbers are swappi ng out, as

| ong as we are confortable with the veracity -- or
the trustworthiness of the neeting m nutes, we can
approve. But I'll defer to Conm ssion counsel to

advi se on that.

| s Comm ssion counsel with us?

MR. SHANDLER: This is Zach Shandl er.

Yes, in this circumstance, | think that is the

proper course, that if we can rely on the

representation of the conm ssioner that was

present

that the neeting m nutes are accurate for the

pur poses of having a vote, |'d advise that you do

not have to abstain in this fact pattern.

CHAIR CHANG. Okay. |In the interest

of -- are you confortable with that, Comm ssi oner

Bl oon? O would you still prefer to abstain?

COMWM SSI ONER BLOOM  No, |I'm

confortable with -- with M. Shandler's thoughts

t here.

CHAI R CHANG. Great. Okay.

Any

further discussion? Any changes? Any anmendnents or

anything like that? Dr. Anmpomah or Comm ssi
Bl oonf

oner
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COW SSI ONER AMPOVAH:  Yes, so |
woul d like to draw M. Bloom s attention to the
May 15th m nutes, which you were present for that,
but certainly not the May 19th.

So I've reviewed the May 19th through 21st

m nutes. Everything is all good. To me, | do not
have any additions to that.

CHAIR CHANG. Great. No -- so no
amendments, no changes to the m nutes?

COWM SSI ONER AMPOMAH:  Yes, sir.

COW SSI ONER BLOOM M. Chair, |I'm
sorry. | would -- yeah, let ne start over there.
M. Chair, | would prefer to take these --

vote on these m nutes separately. And with respect
to the May 15th mnutes, | just had one m nor change
t here.

CHAI R CHANG. Sure.

COW SSI ONER BLOOM  Let's see.
Under Action, third paragraph, second sentence, the
word "provide" should be "provided."

CHAI R CHANG. Okay. Sheila, will you
be handling that change?

COWM SSI ONER BLOOM | woul d --

CHAI R CHANG. Sorry, | think I talked

over somebody there.
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COW SSI ONER BLOOM M. Chair,
woul d nove to approve the May 15th Conm ssion
meeti ngs, making the change that the word "provide,"
as | identified, be changed to "provided."

CHAI R CHANG. So noved.

Dr. Anpomah, is there a second?
COW SSI ONER AMPOVAH: | second.
CHAI R CHANG. Great. Well, any

opposed?
W t hout objection, May 15th is approved.
May 19t h through the 21st, is anybody
wlling to nove that?

COMM SSI ONER AMPOMAH: M. Chair, |
do nove that May 15 -- May 19 through 21st m nutes
be accepted into record.

CHAI R CHANG. Great. Thank you very
much, Dr. Anpomah.

Comm ssioner -- is there a second?

COW SSI ONER BLOOM M. Chair, |
would -- | will second.

CHAIR CHANG. Great. Any objections?

Wt hout objection. Thank you very nuch.

Looks like we're nmoving on into the

pendi ng cases. Are -- do the conm ssioners have any
t houghts on just taking themin order or -- or are
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you fine with taking themin the order that they
show up in the agenda?

COW SSI ONER BLOOM |'d be fine with
that, M. Chair.

CHAI R CHANG. Okay. Great. All
right. In that case, | call -- are the parties for
case 25371 ready to proceed?

MR. RANKI N: Yes, M. Chair.

MS. HARDY: Yes.

MR. SAVAGE: Yes, M. Chair.

CHAIR CHANG. Well, | will turn the
floor over -- so this is ny first -- we're getting
quite a bit of feedback here, so if -- | don't know

If we can get sonmebody to nute.

This is technically my first status
conference, so I'll rely on Dr. Ampomah and
Comm ssi oner Bloomto advise ne here and to help ne
here. What -- | guess |I'll let the parties start
and take the floor and advi se us on what you guys
need in terms of scheduling and what the -- what
you-all envision for the matter to be heard.

MR. SAVAGE: Good norning, M. Chair,
conmm ssioners, counsel, and attendees. Darin Savage
of Abadie & Schill with co-counsel Owmen Anderson,

who is online, together appearing on behalf of
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Coterra Energy Operating Conpany. And | have two
ot her col |l eagues, Andrew Schill and Bill Zinmsky from
Abadie & Schill, who are also online observing these
proceedi ngs.

And as | understand, we are here for a
status conference to set dates, but we also have a
Motion to -- to Stay before the Comm ssion.

CHAI R CHANG. Okay. Well, since
you're the nove -- you're the nover of the notion,
correct?

MR. SAVAGE: Correct.

CHAI R CHANG. Yes. | guess we'll
hear fromyou first, and then we'll go to the
respondents.

MR. SAVAGE: Okay. So thank you for
your time and consideration of Coterra's appeal and
request for a Motion to Stay the Division's
pooling -- the Motion to Stay the Division's pooling
order and these proceedings.

We believe that this case presents
| nportant and serious |egal issues that need to be
addressed and resol ved by the Comm ssion before the
subj ect |lands. The approximately 1280 acres, nore
or less, are permanently drilled under an invalid

devel opment plan and, thereby, harmed at great and
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unnecessary cost to the owners.

In effect, these cases involve viol ations
and transgressi ons of fundamental principles of oil
and gas | aw, conservation regul ations, and sound
conservation practices regarding both the failure to
prevent waste and the failure to protect correlative
rights which, Coterra respectfully submts, nust be
addressed and resolved. Thus, this appeal involves
a return to oil and gas conservation |aw 101.

More than two years ago the Division was
presented with two devel opnent plans. One is
|l egally valid under the O and Gas Act and its
regul ati ons, and one is not. Perm an Resources
presents a plan that drills a duplicate --
duplicative and unnecessary set of eight wells in
t he Upper Wolfcanp interval of the Wl fbone Pool
that will produce primarily fromthe Third Bone
Spring interval because geologically, the Third Bone
Spring interval contributes nost of the production
t hat conmes fromthe Wl fbone Pool.

Maki ng matters worse, Perm an Resources
plans to distribute all production fromits
addi ti onal eight wells only to Wol fcanp owners.

This is clearly an unaut horized taking of

hydr ocar bons by the owners of the Third Bone Spring,
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and, thus, should not be all owed.

On this basis alone, Perm an Resources'
pl an viol ates the fundanmental principles of oil and
gas spacing and pooling laws. But Perm an further
envisions a total of 48 wells, all to be drilled
within one year. A voluntary depth severeness
transaction, that's the boundary of which cuts
t hrough the Wol fbone Pool, results in nonuniform
ownershi p across the Wl fbone Pool creating
di fferent ownership between the Third Bone Spring
and the Upper Wl fcanp intervals.

While this -- while these transactions
assuned that the boundary between the Third Bone
Spring and Upper Wbl fcanp intervals created two
separate pools representing two common sources of
supply, as would be the correct assunption in nost
areas of the Perm an basin, this is not true and is
t he wwong assunption where the subject |ands are
| ocated due to a very different geol ogy.

Here, due to the lack of baffling between
the Third Bone Spring and Upper Wbl fcanp interval,
t he depth severance boundary does not divide two
separate pools, but rather cuts through a single
pool and common source of supply.

Coterra recogni zes geol ogical fact from
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t he outset when it first began conceiving its

devel opment plan. Consequently, Coterra recognized
t hat one set of wells were needed to produce from
this single reservoir.

Prior to the contested hearing, Coterra
provided the Division -- the Division with an
extensive brief and made a good-faith effort to
fully explain the proper devel opment of this single
reservoir. First, to drill fewer wells to prevent
econom ¢ waste of drilling too many wells. And
second, to allocate production fromthese fewer
wells over the entire reservoir pool using an
allocation formula that will -- that will protect
the correlative rights of the owners within this
single reservoir.

Thus, Coterra is the operator who
presented the only legally valid plan for devel opi ng
t he Wbl f bone Pool pursuant to the G| and Gas Act.
Unli ke Perm an's plan, the Coterra plan prevents the
unaut hori zed taking w thout conpensation from owners
in the Third Bone Spring by wells drilled in the
Upper Wol fcanp that would be allocated only to Upper
Wol f canp owners, even though the majority of
production would come fromthe Third Bone Spring.

In short, Coterra presented a devel opnent
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plan that drilled significantly fewer wells, thereby
presenting econom c waste and proposes a production
allocation fornmula that protects rather than

vi ol ates correlative rights.

Perm an Resources counters that its
greater nunber of wells will prevent underground
wast e because they will recover slightly nore
hydr ocar bons. The negli gi bl e anount of underground
waste that Perm an Resources' plan clains to prevent
i's highly specul ative and nonadditive to the
estimated ultimte recovery of the reservoir. To
attenpt to extract a specul ative amount, if there is
any amount to extract, Perm an Resources proposes to
drill additional unnecessary wells that create
excessi ve ampunts of econom c waste.

In addition to Perm an Resources'
unaut hori zed taking that violates correlative
rights, the magni tude of econom c waste inherent in
Perm an's plan also violates correlative rights
because it will deny owners their just and equitable
share of production.

And | ast, but certainly not |east, there
I's the necessary requirenment of coordinating to the
full est extent possible the proper application of

the Ol and Gas Act and its regulatory franmework
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with New Mexico's initiatives under the executive
order 2019-003. Coterra takes seriously its
responsi bilities and obligations to be a good
steward of the land and to conply with the spirit of
t he executive order -- of this executive order to
reduce the environnmental disturbance of its
operations.

Thus, Coterra's plan takes seriously the
State's initiative to reduce em ssions. |In clear
contrast, Perm an Resources' plan conpletely ignores
this matter -- this inportant initiative.

Coterra respectfully asks the Conmm ssion
to stay order R-23089-A in order to prevent waste,
to prevent the violation of correlative rights, to
prevent the unauthorized taking of production from
t he Wbl fbone Pool, to stay a devel opnment plan that
pronotes the drilling of unnecessary wells, to
prevent irreparable harmto Coterra as -- as a
wor ki ng interest owner, and to prevent irreparable
harmto New Mexico's efforts to reduce em ssions.

And | have ny co-counsel online, Professor
Owen Anderson, if -- if you would like to -- if it
woul d pl ease the Conm ssion to hear any comments in
this matter from him

Thank you for your consideration.
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CHAI R CHANG.: Thank you.
| f the conm ssioners wish to hear from
M . Savage's coll eague, should we briefly perhaps,
five to ten mnutes? 1Is that all right with the
comm ssi oners?

MR. RANKI N: M. Chair, Adam Rankin
on behalf of Read & Stevens and Perm an Resources.
CHAI R CHANG. Sure.

MR. RANKIN: | -- |I'"mnot sure of the
procedure here, but | guess normally one -- one
counsel argues a notion at a time. And so | think
It's alittle bit unproper, | guess, to make
avai |l abl e a second attorney to make uncertain
argunents at this point.

So | would just object to -- to the
I ntroduction of an additional counsel nmaking
uncertain arguments at this point about the notion
t hat has been presented by M. Savage.

CHAI R CHANG. Ckay.

COMM SSI ONER BLOOM And, M. Chair,
| -- 1 think that would be in standing with how we
typically handle these matters.

CHAI R CHANG: What woul d be?

COW SSI ONER BLOOM  As stated by
M . Rankin, yes.
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CHAI R CHANG. Okay. All right.

well, then --

THE COURT REPORTER: | just joined,
sorry.

CHAI R CHANG. Okay. Great. Thank
you.

THE COURT REPORTER: Do you want ne
to start witing or -- is this the nmeeting I'm

supposed to be taking down?
CHAI R CHANG. | believe so.
Shei | a?

MS. APODACA: Yes, it iIs. And |'ve
been -- |'ve been recording up until this point. So
| can provide you with the video recording up till
this point.

THE COURT REPORTER: Okay. Sorry,

t he other reporter had an issue, and so she couldn't
get on. So here |l amin the m ddle of the hearing.
So sorry for interrupting. And keep going.

CHAI R CHANG: We'll have a -- yeah,
sounds like we'll have a recording for you to catch
up on later.

THE COURT REPORTER: Okay. Thank
you.

CHAIR CHANG. All right. Al right.
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Well, then, nmoving on to M. Rankin.
MR. RANKIN:. Good nmorning, M. Chair,

Chair Chang, Comm ssioner Bl oom Conmm ssioner
Ampomah. Wel come, Chair Chang, to your second day
on the -- on the Comm ssion at the -- at the
Di vision and your first day on the Conmm ssion. W
all welcome you. Look forward to getting to know
you.

Thank you for the opportunity. My it

pl ease the Comm ssi on.

| have -- given that you guys have -- have
very little background in this matter, | do have a
presentation | think that m ght be helpful. And so
|l -- I wll show on ny screen here in just a nonent.

Once | get it up, we can walk through a little bit

of the background of this case. And if -- at the
end, if you have questions, |'m happy to address
t hem

So in this situation, conm ssioners,
Perm an Resources requests that the Conm ssion deny
Coterra's Motion for Stay. Supporting Perm an
Resources in this notion are working interest owners
who have submtted letters of support, including
wor ki ng i nterest owners who were previously

Coterra's |l argest working interest supporters by a
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percentage. They now support Perm an and Read &
St evens' pl an.

Coterra fails to establish that they neet
the stringent elenments necessary to i nvoke a stay of
an adm ni strative order because they don't present
actual evidence supporting each of the el enents.
Coterra sinply rehashes the | egal argunents and the
evidence it presented to the Division and conpletely
i gnores the updated evidence that we provided in
response to their nmotion that dispositively
establishes that Coterra cannot neet the el enents
necessary for a stay.

So what -- what are the elenments for a
stay? The Comm ssion has adopted the rules provided
by -- under Tenneco in the Court of Appeals. Those
el ements are that the applicant for a stay nust show
that they're likely to prevail on the nerits, that
there is irreparable harmto the applicant unless
the stay is granted, that evidence -- that there's
evi dence that no substantial harmw Il result to
ot her interested persons, and that no harmw |
ensue to the public interest.

Applying the standard, the Conm ssion has
required that applicants for stay make an

evi dentiary showi ng on each of those elements. So a
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showing is a -- is a proffer of evidence, actual
proof. Okay? And not just nere allegations, which
woul d be argunment of counsel. Here, Coterra sinply
rehashes the argunments and the evidence that was
presented and rejected by the Division bel ow.

I n addition, the Comm ssion has its own
regul ati ons that govern this issue, and it provides
t hat the Conm ssion may, but is not required to, may
grant a stay if it's necessary to prevent waste,
protect correlative rights, protect the public
health or the environment, or to prevent gross
negati ve consequences to an affected party.

So here, Coterra's notion fails to
establish evidence on each of those requirenents.
They do not show that they're likely to prevail on
the merits; they can't. They do not show t hat
they're going to suffer irreparable harm they
can't. Nor do they show that substantial harm w ||
result to other interested persons in the case; they
can't.

Coterra is a lone wolf here. They're the
only ones at this point. No other working interest
owners support Coterra. All other working interest
owners who have been active in the case now support

Perm an and Read & Stevens' approach.
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Nor do they show that there will be harm
to the public interest or that a stay i s necessary
to prevent waste, protect correlative rights, and so
on.

So just a quick background here. The area
and the acreage that we're tal king about is
Perm an's proposed devel opnent. |'mgoing to refer
to Perm an here. Read & Stevens is a subsidiary --
whol | y- owned subsidiary of Perm an Resources, so |I'm
going to refer to them going forward as Perm an
Resources or Perm an.

The acreage at issue here, the
devel opments are called Joker or in Bane by Perm an
Resources and they're up in the northern part of Lea
County, identified here on this slide by the red.

These are the -- each of these are
two-mle tracts. In total, it's four sections, or
approxi mately four square mles. So these 48 wells
t hat Perm an Resources is proposing are going to be
across four square mles, and each of themis going
to be two mles in | ength.

So since the tinme this case was heard back
in '23, up -- up -- within a year, Perm an Resources
and its subsidiaries in this area depicted on these

maps have drilled the conpleted -- nore than

Page 21

Veritext Lega Solutions

Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com




© 00 N oo o b~ W N P

N R N N R R N N =
o A W N P O © 0O N O 0o &~ W N +—» O

500, 000 feet of lateral line in 64 wells. They've
conti nued the appraisal. And you can see the
acreage here at issue are these two -- two-mle
section -- tracts here on the outline right here.
Perm an Resources continued the appraisal, and they
drilled all the way around. They've conpletely
devel oped this acreage to the --

MR. SAVAGE: M. Chair, | would
object to this presentation because this is going
into the weeds of facts that were part of the
underlying case, and it does not address the matters
of law on which a notion is -- is based. He went
t hrough the Tenneco provisions, the four provisions
of Tenneco.

And now we're going way afield, dealing
with rehashing is -- as he clainms we're doing, he's
rehashing the -- these facts of the underlying case,
whi ch we don't feel is appropriate.

CHAI R CHANG: Well, yeah. There's --

MR. RANKIN: May | respond?

CHAI R CHANG. Sonething is
happeni ng -- sure.

MR. RANKIN: Sorry to --

So, obviously one of the main elenments --

the first elenent i s whether or not Coterra' s been
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able to establish they are likely to prevail on the
merits. So | do believe it's necessary to sone
extent to explain what the merits are. And | -- |
do not intend to linger on this, but | do need to
explain to the Conm ssion, because |I'mgoing to
explain to you, as -- as was outlined in the notion,
how each of these -- how the case is likely to go,
based on the updated information that was presented
to the Comm ssion, so you understand the context,
where the wells are | ocated, what the devel opnment
pl ans are, because we haven't -- haven't established
that at this point.

CHAI R CHANG. Ri ght.

Comm ssi oner Bl oont?

COW SSI ONER BLOOM  Yeah.
M. Rankin, how |long do you anticipate that your
i ntervention here will -- will take you?

MR. RANKIN: Oh, | think like 12
m nutes at nmost to conplete the entire presentation,
yeah.

COW SSI ONER BLOOM  Ckay. And --
all right. Thank you. I'mfine with that.

CHAI R CHANG. You both need to --
Dr. Anpomah, did you want to weigh in before | do?

COW SSI ONER AMPOMAH:  No, M. Chair.
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CHAI R CHANG: On both sides, you guys
have to -- there is that factor of the underlying
| i kel i hood of the merits. So | understand that you
both will need to dive a little -- or at |east touch
on the underlying matter, and you both have a little
bit.

But -- so -- but in the interest of --

but, M. Rankin, if you could not linger and if you
could keep it brief --

MR. RANKI N:  Sure.

CHAIR CHANG. -- we'd appreciate it.
MR. RANKIN: | appreciate that.
| just want -- | just want to make cl ear,
SO -- because in the notion, there's a discussion of
| ocation of wells, so |l won't -- | won't linger.

But essentially, the acreage at issue is
in the box here. There is an offsetting devel opnment
which is in this -- identified by this yellow star
that is a test that establishes the basis for why
Coterra is unlikely to prevail. OCkay?

So the next slide here is alittle bit of
background. The devel opnent plans -- the dispute in
this case is primarily focused on the devel opnent of
the lower Third Bone Spring interval and the Upper

Wol fcanp, all within this new Wbl fbone Pool that was
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created by the Division.

Coterra's plan, as -- as M. Savage
articul ated, proposes to target only the Third Bone
Spring interval, partially draining the Wl fcanp,
and allocating all that production, including the
costs, based on accrued PhiHt forrmula. That is not
supported by any data or evidence and not supported
by the statute.

The PhiHt is essentially the porosity of
the rock multiplied times the height, which gives
you a total pour space or thickness. |It's a proxy,

approxi mately, for how likely the rock is going to

produce oil. However -- and we'll -- we'll discuss
this shortly -- it's not an appropriate proxy in
this case.

In addition, as M. Savage alluded to,
there's an additional conplication here, and that is
that there's depth severance, an ownership depth
severance between the Third Bone Spring interval and
the Wol fcanp. This is a common issue. |t happens
all the time. And it's addressed by devel opi ng
separately these tracts. And I'll explain that as
we wal k t hrough.

Now, under the statute, the ownership --

an ownership depth severance nmeans that m neral
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ownership across the entire special Wl fbone Poo
here is nonuniform That nmakes it inpossible under
Coterra's plan to all ocate production and costs
across all owners in the proposed special pool,
spacing unit, on an acreage basis, as required by
st at ut e.

The O 1 and Gas Act requires that
production under compul sory pooling orders be
allocated to the respective tracts within the unit
in proportion to the nunmber of surface acres
i ncl uded within each tract, as they bear to the
nunber of acres in the entire unit. The Comm ssion
and the Division have always interpreted that to
mean t hat when you're forced pooling, the ownership
has to be uniformw thin each spacing unit in order
to acconplish that goal.

Coterra here proposes to allocate
production in that manner fromtheir single bench
devel opment in the Third Bone Spring, but then to
allocate it further using a fornula of PhiHt that
woul d result in approximtely 27 percent going to
Wol f canp owners and 72 percent -- or 73 percent
going to the Bone Spring owners.

That would reduce the statutorily mandat ed

al l ocation of 100 percent of production to each
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spacing unit tract by some made-up Phi Ht fornula.

That would violate the express mandate of the Ol

and Gas Act. It inpairs the Wl fcanm owner
correlative rights, as | will show you in updated
data from actual offsetting production. It

conflicts with the Division's |ong-held

production -- |ong-held approach for forced pooling
spacing units with ownership depth severances and
woul d upend years of precedent, since horizontal

wel |l -- production has -- has been commenced with
the Division. And there's no actual supporting data
that would justify using phi height in this

I nst ance.

So just a quick overview of Perm an's
plan. This is just the |ower Third Bone Spring in
the -- in the Wolfcanp. As part of the -- the
Wbl f bone Pool, Perm an proposes a wi ne rack pattern
in order to fully devel op both the | ower Third Bone
Spring and the Upper Wolfcanp all within this new
Wol f bone Pool .

Under this approach, it allows -- it wll
create separate pool space units for the Bone Spring

and the Wbl fcanp portions of the Wl fbone Pool.

This will -- allows for uniformownership. So
basically, the -- there's different ownership in the
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orange -- or yellow portion than there is in the
bl ue; in some cases, different owners. And by
separate pooling those tracts, it allows for the
ownership to be maintained uniformy.

It allows the -- the order to conply with
the O and Gas Act, which would mandate the
al |l ocati on of production to owners is on a --
strictly on an acreage basis.

This also follows the Division's
| ong-enforced approach for forced pooling of
dept h-severed pools. And nobst inportantly, it
avoi ds waste and protects all correlative rights by
produci ng increnmental reserves that would not be
produced under Coterra's plan and generates nore
production and nore -- nore revenue than under
Coterra's devel opnment pl an.

How -- how do we know that? Because
I mmedi ately offsetting, we have a test that
establishes that fact. And these are updated data,
up through May and April of this year.

On the left-hand side, you'll see the test
t hat Perm an has prepared. On the |eft-hand side,
you'll see the co-devel opment test where there are
wells in the Third Bone Spring and the Wl f canp.

And then on the right-hand side, you see -- which is
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what Perm an is proposing. And then on the
ri ght-hand, you'll see a single bench devel opnent

pl an, which is what Coterra's proposing.

On the right, you'll see the difference in
production between those two approaches. All in
blue is the co-devel opnent. AlIl in right -- all in
red is the single-bench devel opnent. And you'll see

there is a substantial uplift resulting from
co-devel opnent .

So accordingly, our position is, as
denmonstrated by offsetting production,
co-devel opnent is necessary to protect waste and
protect correlative rights. Because what happens
here is that owners in the Wolfcanp and in the Bone
Spring get nore production as a result.

What happens when we take that production
and we do -- we do an allocation to the owners by
each company's approach? On the left-hand side with
t he co-devel opnent approach, you'll see that when we
all ocate on a surface acreage basis, owners in the
Third Bone Spring and the Wl fcanp get far nore
production and val ue than woul d owners under
Coterra's plan with a single-bench approach. This
Is -- you know, this is clearly being denonstrated

and i mmedi ately offsetting acreage.
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So as a result, our viewis that
correlative -- in order to protect correlative
rights, there nust be co-devel opnent. 1In order to
prevent waste, there must be co-devel opnent.

Now, what about this allocation plan
that -- that Coterra is proposing? In this
I nstance, in this acreage, it's been proven, based
off -- immediately offsetting production, that using
phi hei ght, okay, the porosity tinmes thickness is
not -- not an accurate predictor of the volume of
oil that is inherent or may be produced in the
acreage. As you can see on the left, there's a --
there's a denonstration of that fact.

When you | ook at cunul ative oil production
and you -- and you -- and you plot it by phi height,
there's no relationship whatsoever. [It's al nost
random which means that it is not an accurate
predictor. You could have a high thickness, high
porosity, phi height, and relatively | ow oi
production. O you could have | ow phi hei ght
t hi ckness and high oil production.

So there's no correlation between Phi Ht
and oil production, which means that you're going to
violate correlative rights if you rely on that

formula as a nethod of all ocati on. It's not an
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accurate predictor here, and that's generally
because there's higher water saturations in certain
portions of the Third Bone Spring than there are in
t he Wbl f canp, which upsets this allocation

met hodol ogy.

You'll see in the briefing -- | just
wanted to address this briefly. [If you have any
guestions about it, |I'm happy to go into nore
detail. But M. Savage and Coterra make a point

that there is another situation at the Division
| evel where the Division did allocate production in
a forced pooling order. That's the only one I'm
awar e of ever happeni ng, number one. Number two,
It's -- at the Division, it's not precedential for
the Comm ssion, so it's only persuasive at best.
Now, in that case, it involves a single
vertical gas well. 1t's not a horizontal
vertical -- not a horizontal oil well. So the facts
are not anal ogous, and the holding is inapposite to
pooling two-mle oil wells in this instance.
It's uneconomic -- it was uneconom c to
drill multiple vertical wells to develop different
I ntervals where there's nonuni form ownership. It
woul d be uneconomc to do that. So it was

necessary, to acconplish it, to target all that gas
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using one single vertical well.

That's not the case here, where we have --
it's possible to drill horizontal wells that target
di fferent ownership intervals. All parties agreed
In that case that an order allocating production was
necessary for the well to be drilled. If -- if
there wasn't an order fromthe Division allocating
production, that well never would have been drill ed,
and there was uncontroverted testinmony in that case
that that was the -- that was the case.

Al so, no party opposed the proposed
all ocation formula that was presented by Devon, the
applicant in that case at the hearing. So there was
no -- there was no protest, no dispute that that was
an appropriate allocation fornula. And that is not
t he case here.

Finally, in this situation, while Coterra
di d have sonme working interest support -- and even
al nost the majority of the working interest support
at the Division |level, after seeing the production
and the offsetting results in the Batman wel |l that
Perm an has presented, those working interest owners
have now shifted their support to Perm an. And we
presented those letters of support as part of our

response.
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So as a result now, Perm an Resources has
nore than 25 percent -- in excess of 25 percent nore
wor ki ng interest control for both the Bone Spring
and the Wolfcanp formations. And under precedent,
that is -- that is a substantial differential and
al nost a controlling factor in ternms of who should
prevail. And no -- no working interest owner
currently is actively supporting Coterra's plan in
this case.

Finally, whether or not there is
irreparable harmto Coterra, Coterra argues that
Perm an's plan will cause econom c waste because
they're going to drill all these wells, and it's

going to cost a |ot of nopbney. They also say that --

t hat under the order, these additional parties,

i ncluding Coterra, are required to pay, and -- and
it will result in waste.
First of all, as |I showed, it will not

cause econom c waste because there's going to be
nore devel opnent. Also, these parties, including
Coterra, is not required to pay a penny out of

pocket under the pooling order or the Ol and Gas
Act. Conpul sory pooling is specifically designed to
prevent recalcitrant owners, such as Coterra here,

fromunjustly holding up reasonabl e devel opnent and
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preventing other interest owners here, now the vast
maj ority, from accessing and devel oping their own
m neral s.

|f Coterra believes the Perman plan is
| nprudent or ill-advised, it can sinply elect to go
nonconsent under the pooling order, but shouldn't be
permtted to hold up Perm an's proven devel opnent
pl an, especially when Coterra is unable to show,

t hrough evidence, that it will result in waste.

The third el enent here of the stay order,
no substantial harmw |l result to other interested
persons, again, the pool parties are not required to
pay any out-of-pocket costs, but can go nonconsent
under the pooling order if they deem the plan
| mprudent or ill-advised.

| mmedi ately offsetting devel opment show a
tremendous production in econom c benefit that wl
come to owners both in the Bone Spring and in the
Wol f canp. That will not be the case under Coterra's
devel opment plan. So there's no ability -- no way
t hey can show substantial harmto those other
addi ti onal interest owners.

Al so, no harmto the public interest. The
public interest will benefit from Perm an's

devel opment due to the substantial uplift in
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production taxes that are expected to be generated
fromPerman's plan in conparison to Coterra's.

Perm an's immedi ately offsetting Batman
shows -- the devel opnent in the Batman shows t hat
3 -- 3.4 mllion production tax benefit from
co-devel opnent just fromthree wells conpared to a
Third Bone Spring standal one devel opnment.

Finally, a stay is not necessary under the
regul ations to prevent waste, protect correlative
rights, or protect public health or the environment
or gross negative consequences for all the reasons
outlined in the slide and that | just revi ewed.

So based on all of this, M. Chair and
conmm ssioners, we -- we ask that the Comm ssion deny
Coterra's motion. They don't establish through
evi dence that they neet the stringent elenments
necessary to i nvoke a stay.

Most inportantly, they' re not likely to
prevail on the merits. That's the first el enment.
And they can't get -- they have to prove all, and if
they can't get past the first, they -- they don't
get a stay.

Coterra sinply rehashes the | egal
argunments and evidence that were presented to the

Di vi sion below and rejected. Coterra provides no
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substantive response to our updated evidence
showing, in fact, with actual offsetting data that
they're going to develop nore oil and nore revenue
for both owners in the -- in the Third Bone Spring
and Wl f canp.

Now, as a result of those -- that
denonstrative proof and the offsetting test, the
vast mpjority of working interest owners support
Perm an over Coterra. No single working interest
owners actively supporting Coterra. And no worKking
i nterest -- yeah, so that was the |ast point.

So with that, M. Chair and conmm Ssioners,
we ask that the Comm ssion deny Coterra's notion and
that we -- we now set this for an evidentiary
hearing on the nerits.

CHAI R CHANG. Thank you. | i magine
Coterra probably wants to respond, but first let ne
turn to nmy conm ssioners and ask whether they have
any questions at this tinme or whether they want to
wait until after.

COW SSI ONER BLOOM M. Chair, it
m ght be hel pful to hear fromthe OCD or see if they
have anything that they m ght want to contri bute.

CHAI R CHANG. OCD has not entered as

a party in this case, so --
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COW SSI ONER BLOOM  Then, no. Sorry
about that.
CHAI R CHANG. Yeah, sorry.
M. -- Dr. Ampomah, any questions at this
point in time before we ask Coterra to respond?
COMM SSI ONER AMPOMAH: Yeah,
M. Chair. Probably if we can listen to the
response so we can have all the information. And
t hen probably we can proceed with sonme questions
after that, if that is okay.
CHAI R CHANG. Okay. Of course, it's
t he Comm ssion's pleasures.

Go ahead, Coterra.

MR. SAVAGE: Thank you. Thank you,
M. Chang, Chair.

M. Rankin, could you go to your slide
where you have the Joker, Bane plan of the stat
wel | s? Okay.

So, M. Comm ssioner, M. Chair, this is
what Perm an proposed during the -- during the
contested hearing. As you can see, there's four
Basil Third Bone Spring wells in the yellow and
proposed four Wolfcamp wells. And they're claimng
that all of these Wolfcanmp wells nmust be drilled in

order to prevent waste. And we're claimng that if
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you drill all of these Wbl fcanmp wells, you w l
create waste and violate the owners' correlative
ri ghts.

Now, M. Rankin, would you please go to
t hat the Batman slide?

Ckay. Here is the Batman -- the Batnan
devel opment plan as it was drilled. Now, as you can
see, the majority of the wells are |located in the
Basil Third Bone Spring, and that's because, as
our -- as we point out in the geology in this area,
that is where you get the primary production.

Notice that they only have one Wl fcamp
well. Now, if you |ook at the original applications
and you | ook at the original pooling orders, they
propose the exact same stat plan in the Batman that

t hey proposed in the Joker and Bane. They proposed

four in the -- wells in the Basil Third Bone Spring,
and they proposed, as necessary wells -- they argue
t he necessary wells, four in the lower -- in the

Upper Wol f canp.

But when you actually | ook at how -- what
they -- what the plan that they actually devel oped,
It basically mrrors Coterra's plan. And that is
t he enphasis on the Third -- the Basil Third Bone
Spring.
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And if -- what they did is, they drilled
all of the Basil Third Bone Spring, and then they
drilled this one token Upper Wl fcam well. And
t hen they had three other orders R-2278, R-2279,
R-2280, in which they let expire. They basically --
basically relinquished their rights to drill the
addi ti onal three.

So this really contradicts the devel opnment
pl an that they actually proposed and argued for at
the original hearing and that basically supports the
need to develop the Basil Third Bone Spring.

In addition, I'd like to respond to the --
the PhiHt -- or Coterra's allegation program
based -- allocation fornula based on the PhiHt
criteri a.

So here's the baseline -- the base
argunment, the baseline on this -- on the differences
bet ween the plans. And that is, it is -- it is
i ncontrovertible that -- that Perm an Resources'
plan is going to drill the Upper Wl fcanp, and then
they're going to produce the Wl fbone Pool.

Now, if you |look at the findings of the --
of the Division, you will see that any well drilled
in the Wol fbone Pool, whether it's in the Upper --
in the Wol fcanp or in the Bone Spring, it's going to
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produce the entire Wbl fbone. It's going to produce
both -- from both intervals.

So what they're going to be doing -- and
they're giving all -- they're distributing all the
production fromtheir Wolfcanp wells only to the
Wbl f canp owners. That nmeans they're taking
72 percent of the -- of the hydrocarbons fromthe
Third Bone Spring, different owners up there, and
they're giving it to the Wbl fcamp owners only. Now,
that is a classic taking. 1It's a taking w thout
conpensati on.

And so it's clearly -- it's clear that
Perm an Resources' planis illegal. It is illegal
under oil and gas | aw.

So the conclusion of that is that there
needs to be an allocation forrmula. There needs to
be sonme kind of allocation that protects the rights
of, and distributes -- to protect the rights of both
the Third Bone Spring and the Wbl fcanp production,
regardl ess of which wells are producing those.

Now, we have been wrestling with this over
two years to cone up with the best allocation. And
we -- we stated this initially in our -- in our
conprehensive brief that we submtted prior to the

contested hearing, in which we discussed vari ous
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ways to allocate interests so that interest -- so

that the correlative rights protected.

Now -- so we finally came up with this
i dea of doing it based on the PhiH . And -- now,
this is getting -- really getting into the weeds,

but there is a |lot of factual matters that Coterra
can show you that Perm an Resources did not show you
In their presentation of why the PhiH would be a
very reasonable, logical, and accurate basis for an
allocation formula. And | think that would be
reserved for a hearing on the nerits.

But basically, you know, the case --
mean, M. Rankin said that there's only one case,
and that was a Devon case, in which they deviated
fromthe surface acreage requirement under the
statutes, but that's actually not true. There's
actually several cases where the Supreme Court --
New Mexi co Supreme Court actually allowed the OCC to

nodi fy the surface acreage interpretation in order

to arrive at a -- at a plan that would not violate
the oil and gas rights -- Ol and Gas Act.

So one of those -- one of those cases is
Rutters vs. OCC. In that case, there was a tract

t hat was nonproducing. And | nmentioned this -- |

tal k about this in my nmotion. But there's a tract
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in the unit that was nonproducing or it |ooked |ike
it was nonproducing. So if you went based just on
t he surface acreage requirenment, those owners in

t hat tract would not receive any -- any share of
producti on.

So what the OCC did, is that they nodified
the interpretation of that provision in the pooling
statute to allow themto receive their share of
production. And it was not based on surface
acreage. It was -- it was a deviation fromthat.

And the Supreme Court actually said that
t hey woul d uphold that formula, that allocation
formul a because it was reasonable and |ogical and it
prevented -- it prevented the violation of
correlative rights.

So it's a clear dividing line. Their --
their planis -- is legally invalid. Qur plan is
legally valid. It just needs the proper allocation
formula. And we believe that the PhiHt is the
proper allocation fornula.

And then in terms of econom c waste, under
Coterra's plan, the owners would receive -- and we
have exhibits that we presented at the contested
hearing -- anywhere from2.4 to 3 tinmes as nuch

revenue as they would receive under Perm an
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Resources' plan because of the severe financi al
burden on the working interest.

Now, he clains there's all these owners
t hat have gravitated towards Perm an Resources'
pl an, but that would be reasonable if they -- if
they're shown a -- what they believe is a valid
order fromthe Division. And they say that these
wells can be drilled i mediately based on this
order. O course, there are going to be a nunber of
owners that are going to be enticed to gravitate.
But | don't believe that they fully conprehend the
|l egalities involved in that order and the
I nplications and the consequences of that order.

So, for exanple, that order actually
conpl etely disregarded any form of econom c waste by
what we believe was a m sapplication of a specific
provision in the Comm ssion order, a previous
Comm ssion order. And, therefore, none of the
evi dence that dealt with econom c waste in the
underlying hearing, the contested hearing, was even
consi dered or reviewed because they categorically,
as a matter of law, excluded it.

Here, at the Comm ssion, we believe that
t he conmm ssioners should | ook at the evidence

de novo. And that is also the evidence for the
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Motion to Stay. And a de novo review -- that nmeans
| ooki ng at the evidence anew -- would show that we
satisfied the Tenneco requirenments.

| f the underlying case were decided on

proper |egal grounds, we would be very nuch |ikely

to -- to prevail. Because econom c waste was not
even considered, that is a -- that is a harm an
I rreparable harm that would occur if this -- if

Perm an Resources' plan is allowed to go forward.

Gt her interested parties would not be
har med, because if Coterra's plan were found to be
t he proper plan for protecting correlative rights
and preventing waste, the owners would receive 2.5
to 3 times as nmuch revenue from production of its
pl an.

The -- the anmount of -- the increnmental --
t he incremental amount of production that they claim
I's very specul ative. And you can see that in the
testinony. It's very negligible, and it's not
added to -- added to the EUR

And then what we consi der the nost
| nportant thing and the -- Perm an Resources doesn't
even address this -- is that the O and Gas Act
prohibits the drilling of unnecessary wells. And if

you drill unnecessary wells and you pronpte a policy
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t hat encourages the drilling of unnecessary wells,
t hen you basically pronpte excess -- excessive

em ssions that the state is on record as trying to
reduce.

So -- and that is sonmething that Perm an
Resources did not even address in its response, nor
did it address in its presentation, even though it
Is a sinple thesis of Coterra's Mdtion to Stay.

And there's also another case that shows
how t he Di vi sion and Conmm ssi on has reinterpreted
t hat pooling statute. And if it would please the
comm ssioners, | would |ike nmy co-counsel, Owen
Anderson, who has a | ot of experience in dealing
with conservation regulation, to address that
particul ar case.

CHAI R CHANG: Well, that drew an
objection last tine.

But, comm ssioners, it's your -- it's your
decision. Would you like to hear from M. Savage's
co-counsel ?

COMM SSI ONER AMPOVAH: I's M. Rankin
objecting to that or he has no objection to that?

MR. RANKIN: Well, generally -- thank
you, Conm ssioner Anmpomah and Chair Chang.

Generally, you know, when presenting
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argunents, you know, one -- one counsel is assigned
to that, respond to questions and nmake the
argunments. So | think it's inmportant for the

decorum of the forumto maintain that.

And M. Anderson is not being -- he's not
an expert witness, and so -- he's co-counsel. And |
think it's -- it'd be inappropriate to have him sort

of be testifying to the Conmm ssion on sonething

rat her than allowing M. Savage to nmake the

argunents.

CHAI R CHANG: | --

MR. SAVAGE: M. Chair, | -- go
ahead.

CHAIR CHANG. | nean, | hear

M. Rankin, but | think ultimtely it's up to the
pl easure of the comm ssioners.
So it's up to you, Dr. Anpomah and

Comm ssi oner Bloom We can certainly proceed

wi t hout at the moment. So it's your -- 1"l -- |
mean, | guess I'll give M. Savage a quick m nute
for -- for his thoughts.

MR. SAVAGE: So Professor Anderson
has written over 100 articles, many including
spaci ng, allocation, pooling, correlative rights,

waste. He's a noted expert, a |legal expert. He is
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part of our legal team | -- | discussed with him
the areas that he would discuss to -- for the
benefit of the Conmm ssion and the areas that | would
di scuss for the benefit of the Comm ssion.

So if the comm ssioners want the full
benefit of the analysis, the legal analysis, that is
directly inpacting and affecting this decision, I
think it would be useful and beneficial. And we
respectfully request that the Conm ssion avail
itself the benefit of his presence.

CHAI R CHANG. Thank you. | want to
try to keep sone boundaries on this hearing so it
doesn't devolve into a full-on trial on the nerits
right here with everybody sort of -- w thout us
being fully organized for that. But | wll take the
opi nions of ny -- of my conmm ssioners.

Comm ssi oner Bl oonf?

COW SSI ONER BLOOM  Yeah.

M. Chair, | would just ask M. Shandler if he has
any insights to share with us here?

MR. SHANDLER: M. Chair, | don't
have any uni que i nsights.

MR. RANKIN: May | make a brief just
comment on this point, M. Chair?

CHAI R CHANG:  Sure.
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MR. RANKIN:  You know, generally
speaki ng, when we -- when we are arguing notions,
we're limted to the papers. So if M. Anderson is
goi ng to be maki ng additional arguments outside what
has been presented in the papers, | have a problem
wi th that, nunber one.

Number two, | have a problemthat he's
bei ng presented as an expert here, as if he were a
witness. | think that's also inappropriate.

If there's argunments that were made in the
papers that M. Savage wants to articulate, he's
wel come to do that. |If there's specific issues that
| raised in nmy response, he can address those on a
| egal basis. But | don't think it's appropriate to
I ntroduce an expert in |legal matters at this point,
in this argunent.

CHAI R CHANG. Conmm ssi oner Bl oom - -
yeah. Oh, sorry, who was -- who was speaking?

MR. SAVAGE: OCh, I'msorry. | was
going to respond real quickly to that, so .

M. Anderson is not a witness or -- an
expert witness. He is an integral nmenmber of our
| egal team He would address the | egal issues that
wer e addressed and raised in the papers, both in the

Motion to Stay and in the response and in the reply.
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So, if -- again, if the conm ssioners want
to have the benefit of the full scope of our | egal
team then M. Anderson is avail able.

CHAI R CHANG. Comm ssi oner Bloom you
still have your hand up. | wasn't sure if that was
an obj ection.

COW SSI ONER BLOOM M. Chair, yes,

t hank you.

Traditionally, we have heard from one
attorney fromeach side. And | believe that's
appropriate, and we should stick with that.

CHAI R CHANG. Okay. So unless -- and
t hat doesn't --

Dr. Anmpomah, you don't have a concern with
that? You're all right with that?

COW SSI ONER AMPOMAH:  Yes,
Comm ssi oner Bl oom -- Comm ssioner Bloom so
M. Rankin is saying that Professor Anderson can
respond to the notions that -- or propose that he
presented in his docunment, but | think he can al so
object to any additional itemthat is outside the
scope.

So if M. Rankin is not objecting to that,
| will say that probably let's hear from Professor

Anderson, but M. Rankin does reserve the right to
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object to anything that is outside the docunents
that are being presented to the Comm ssion.

CHAI R CHANG. Onh, boy. Yeah, | nean,
| think that's the issue here, right? Like neither
side should have witnesses or -- expert or otherw se
at this hearing. Though the co-counsel is being
offered as co-counsel and not as expert w tness,
would be imted to what is in the scope of the
bri efing.

So really, it comes down to: Do the
comm ssioners have specific issues that -- that
second counsel would be able to address that

M. Savage woul d not be able to address if that's

already in the briefings? |'mleaning towards --
MR. SAVAGE: M. Chair -- |'msorry.
M. Chair, if I may -- I'msorry to interrupt, but
if I may. If this would help, if |I cede any
additional tinme that | have available to ny

co-counsel, M. Anderson, would that help resolve
this -- this matter?

CHAIR CHANG. M. -- go ahead,
Comm ssi oner Bloom please.

COWM SSI ONER BLOOM M. Chair, |
believe that -- you know, typically for these sorts

of motions in front of the OCC, each side cones
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prepared. Their -- they select a |ead attorney, and
t hat person makes their argunents. And that's -- |
can't think of another tinme we've done it
differently, so .

CHAI R CHANG. Fair enough. So ny
apol ogi es, Dr. Anpomah.

And ny apol ogies if anybody travel ed
wi t hout the opportunity to hear today.

But | would -- | will defer to -- what |
will agree with Comm ssioner Bloom s advice and --
rat her that we continue today.

M. Savage, do you have anything else to
add from your side or can we open the floor for
comm ssi oner questions?

MR. SAVAGE: | guess open the floor
for questions. Thank you.

CHAI R CHANG. Okay. Appreciate it.
Dr. Anpomah or Comm ssioner Bloom | turn the floor
over to you two.

COMM SSI ONER BLOOM M. Chair, |
just have, | think, a couple quick questions.

CHAIR CHANG. Go for it.

COWM SSI ONER BLOOM  Yeabh.

M. Rankin, M. Savage stated that -- if there's any
| egal taking here. | wanted you to address that
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specifically.
And, M. Savage, you can have the
opportunity to rebut.

MR. RANKIN: Yeah, | appreciate that.
| mean, | think -- | think it's inportant to
understand what -- first of all, I'"mnot going to go
into detail about what a |legal taking is. A taking
Is a -- taking a property w thout conpensati on.
That's not the case. Okay? As denonstrated by
the -- this, in fact, presentation of the data
of fsetting.

There is a clear denmonstration that
operator -- that owners in the Third Bone Spring
w Il get nmore production and Wbl fcanp owners wi | |
get nore production under Perm an's plan because of
t he co-devel opnent.

When you co-devel op properties and you --
and you just conplete them and stinulate them at the

same time, you're going to get a nore conpl ex

fracturing between -- between the two benches. And
you will get nore production, and that was -- that
wi Il be denonstrated at the hearing on the nmerits.

But that's what's happeni ng when you co-devel op.
And that's why when you co-devel op and

stinulate at the sane tinme, you get enhanced
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production. And that was what was the purpose of
this test, to show that offsetting. And that's why
they didn't drill the Wl fcanp i mmedi ately adj acent
to this WOl fcanp co-devel op test.

So, in fact, when you |look at it and you
conpare between the two, is there a taking fromthe
Bone Spring owners as a result of the drilling of
the Wol fcamp? Well, the answer is no, because these
owners are actually getting nore production and nore
val ue. The Wol fcanp owners, are they getting a
taking occurring to thenm? No, because they're
getting nore production and nore val ue.

What is inportant to understand, when you
| ook at the definition and the statute and the
regul ati on of what correlative rights are, okay,
it's difficult to ascertain specifically with
conpl ete accuracy how nuch oil or gas is -- is due
to any one owner. And it's what -- the way the
correlative rights statute and regulation is set up,
It's based on what is practicably determ ned. OCkay?
What can be practicably determ ned.

Coterra proposes that can be practicably
determ ned using a phi height forrmula. But as shown
in the evidence, that is not the case. So what is

the alternative? The alternative is to -- is to
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co-develop. And not only is that the best
alternative, but it also results in the best
production. And so while we -- you know, while
we're not having an allocation -- which is a
separate allocation from what the statute requires,
okay, which is, per se, protective of correlative
rights, because it's what the statute requires -- we
are also showi ng that by doing what the statute
requires, you're also protecting correlative rights,
and there is no taking.

Now, | want to make sure one other thing
I s abundantly clear for the Comm ssion so the
Comm ssion is not msled. M. Savage referred to
this case, the Rutter & W I banks case, and he said
that the Comm ssion in that case diverged from
statutory fornmula. That is not the case.

The Comm ssion, as you'll see in -- and
|"ve highlighted in yellow here. This is -- you'l
see this is the Rutter & W I banks case that he was
referring to. |In that opinion, they specifically

state that what the Comm ssion did was, establish "a
participation formula giving each owner in the unit
a share in production in the same ratio as his
acreage bears to the acreage of the whole units."

That's exactly what the statute says.
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They did not diverge from what the statute required.
And they did what the statute required. It's
exactly -- it's exactly what the statute says, which
is exactly what we say needs to be done here. Okay?
So there is no taking. There is no taking
because the owners are going to both get nore than
t hey otherw se woul d get.
COWM SSI ONER BLOOM M. Savage?
MR. SAVAGE: Yes. Thank you,
Comm ssioner Bloom If -- okay. |If M. Rankin
woul d pull that Rutter's statenent, hol ding up.
So in that Rutters case -- so the literal

terms of the pooling statute, it says that in order

to account -- in order to determ ne the original
ownership, you first have to do it on a -- you have
to determ ne what the surface acres -- what the --

each i ndividual tract, based on the surface tracts,

woul d be all ocated production.

So -- and there could be a whole nunber of
owners within a particular surface tract. |If you
project it down onto the unit of the -- that's going

to be producing the mnerals. So you could have,
for exanple, five owners within -- within a
particular tract, based on the surface acreage,

based on the shape and size of the surface tract.
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Okay?

So those five owners within that tract
woul d be all ocated ownership based on how nmuch is
al l ocated specifically to the specific service
tract. Okay? So if the geol ogist says that's a
nonproductive tract in that particular area in the
unit -- that particular area in the unit, that tract
woul d not produce any hydrocarbons, then those five
owners in that tract get zero. They get zero
production. Okay?

That's -- that's what occurred in this
Rutter's case. And so instead of applying the
literal | anguage of the pooling statute, which says
you have to allocate to the surface tract, what they
did is, they allocated -- instead of on the basis of
a surface tract, they allocated across the unit on
an individual basis.

So everybody -- regardl ess of where you're
| ocat ed, everybody who has net acres in that unit is
going to get the ampunt of interest as the net acres
Is in proportion to the total acres of the unit.
That's conpletely different, very different. That's
a total deviation fromthe pooling statute. And
they did that to protect the correlative rights of

t hese owners in this one tract where they thought
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that tract would not produce.

So in ternms -- in terns of a taking -- so
it -- the OCD actually found that these Wl fcanmp
wel |l s that Perm an Resources plans to drill just in

t he Upper Wbl fcanp and produce, they are --
that's -- those wells are going to take actual
production fromthe Third Bone Spring. And
actually, it's going to be the majority of
production going to those Wbl fcanp wells. It's
going to come fromthe Third Bone Spring because
that is the nost productive interval, and that was
found to be the nobst productive interval by the
Di vision and by the -- Coterra's geol ogists. Okay?
Now, there are owners -- there are owners
I n the Upper Wbl fcanp who own exclusively in the
Wol f canp. They do not own in the Third Bone Spring
at all. Therefore, they would -- they have no right
to receive any production fromthe Third Bone
Spring. But Perm an Resources is going to give --
di stribute that allocation, that production to those
owners that own only in the Upper Wl fcamp. They're
going to give -- probably two-thirds of that
production conmes fromthe Upper Wolfcanp -- fromthe
Third Bone Spring. They're going to give it to

t hose owners that have no right. That is a classic
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t ext book taking.

Now, it doesn't matter that -- we don't
know -- we don't know what the -- what the overal
all ocation would be in the Wolf, but we don't know
that the Third Bone owners are going to receive nore
or that the -- or to conpensate that loss -- to
conpensate that taking. Basically, the Wl f Bone
Reservoir is a single reservoir that has a -- that
has a limted and restricted EUR

Now, if you drill two duplicate sets of
wells, you may accel erate production, but you're not
going to get extra production. |If you drill the
Basi|l Third Bone Spring, you're going to get the
sanme EUR, practically. There m ght be sone
negligible difference, but that is very specul ative.
So you are going to get the same EUR, and you're
going to get it in a matter that prevents the actual
t aki ng.

Now, if you'll -- in a footnote in our
Motion to Stay, we cite Manning vs. Energy,

M nerals. And -- so it says -- actually, there was
a holding. [It's New Mexico Suprenme Court that shows
t hat an agency that uses its police powers to

aut hori ze a taking w thout conpensation is

unconstitutional and it's subject to the takings
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cl ass.

So we think this is a very serious |egal
issue. And we think this is a |legal issue that
prohi bits -- that would prohibit, as a matter of

| aw, Perm an Resources' devel opnent plan that's

proposed.
COWM SSI ONER BLOOM  Thank you,
M . Savage.
So my next question to both of you, then,
and | think kind of extends from-- fromthis.

M . Savage, why did we see this exodus of
wor ki ng interest owners from Coterra to Perm an
Resources? Looks |ike, you know, people voted wth
their feet here. Mst of the conpanies that cone in
front of us are pretty savvy. They do an econom c
analysis. | guess probably the | ast question here
woul d be: Are you suggesting that -- that these
conpanies are allowing their mnerals to be taken
t hen?

MR. SAVAGE: Conmm ssi oner Bl oom
that's a good question. So if you |ook at that, the
first group is the Hudson Group. And | believe that
they -- they're a famly that has a | ot of ownership
i nterest. They have been supporting Coterra since

t he concept -- its conception of its plan. And
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they -- they did gravitate.
Now, | would say that their notivation

woul d probably be, they just want the wells drill ed.

And | don't -- you know, they -- | don't think they
understand the full inmplications of this -- this
order. | think the -- the order is -- clearly

m sapplied the Comm ssion policy.

Comm ssion -- Comm ssion orders and OCD
orders are like the case | aw of the Conm ssion and
the Division. They are equival ent, setting
precedent, setting conclusions of law within the
parameters of application of the O and Gas Act,
the same as district court cases set precedent.

The -- the order clearly m sstates
Comm ssion policy, and it does that and -- and it
uses that m sstatenent to exclude a very inportant
| ssue of waste.

| don't think that somebody |ike the
Hudson Group coul d understand -- understands the
full legal inmplications. | don't think that they
understand the liability the other owners could
possi bly act upon and it all -- because based on the
t aki ng, that they, as working interest owners, would
possi bly be entangled in and be involved in. |

think they just see that the Division, they assune
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It has expertise and that they, you know, want to
get those wells drilled.

Now, if I -- if I'"mcorrect, | don't
bel i eve the Hudson Group actually issued a letter.
| believe Javelina --

Is that correct, M. Rankin? |In their --

The Hudson Group did not actually issue a

| etter of support. Javelina has a nmuch smaller
interest, issued a letter of support. So that's
one. And then -- let's see, what was the other

| etter of support? There was one other letter of

support.

So | -- that does not address all the
wor ki ng interest owners. The Hudson Group is -- is
the larger group. They claim-- Perm an Resources

are claimng that it creates |ike about a 25 percent
wor ki ng interest difference now, however, they are
basing their cal culation of working interest based,
agai n, on presunption that these are two separate
pool s.

So they calculate working interest in
terms of the working interest for the Wl fcanp and
t hen working interest for the Third Bone Spri ng.
But actually, what we're | ooking at is the working

interest in the Wbl fbone Pool. And if you actually
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do the cal cul ations of the Wl fbone Pool based on
t he wei ght of each interval that would be
contributing, you actually get a very different
cal cul ation of working interest that very nmuch
cl oses that gap.

At the time of the hearing, using the --
| ooking at the -- after the Wl fbone Pool was
created, we ran nunbers that | ooked at the working
interest. And in that working interest, Cimarex --
or Coterra was way ahead of the game in terns of
working interest. W believe that if you run the
nunbers based on the allocation of the Wl fbone --
t he Wol f bone Pool itself, you would get probably --
I nterest that's probably closer to being on par.

And he al so shoul d point out that, you
know, in the seven factors that the Comm ssion and
t he Division considers, those are prioritized, and
geol ogy is the nunber one factor. And | believe
wor ki ng interest is down at the bottom sonmewhere
around nunmber si X.

So working interest is not dispositive.
And if -- if there's a legal issue that prohibits a
devel opment plan, it doesn't matter how many wor ki ng
I nterest owners would support it. It is just

prohi bited under the O | and Gas Act.
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And the -- geology is nunmber one, and we
woul dn't be here today unless Coterra's geol ogy was
correct and Perm an Resources' geol ogy was w ong.
And that's what it turned out to be. W proposed --
fromthe very beginning, we even asked for a
prehearing conference to confirmthat the Third Bone
Spring interval and the Upper Wl fcanp interval
represented a single reservoir and that the Division
shoul d make a deci sion based on that.

And Perm an Resources fought that tooth
and nail all the way up to the hearing and through
the hearing. And then if you notice that the final
order that was issued, they confirnmed Coterra's
geol ogi cal analysis, and they rejected Perm an
Resources prem se that there are two pools.

So I do not think the working interest is
di spositive. | don't think it's reflective of the
actual intent of all the working interest owners or
the harmthat they would receive fromthe
I npl enment ati on of this plan.

COW SSI ONER BLOOM Al l right.
Thank you, M. Savage.

M. Rankin?

MR. RANKIN: The question is why do

| -- why do | think that working interest owners
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shifted over to Perm an Resources' plan?
COWM SSI ONER BLOOM  Correct, yes.
Or just -- yeah, if you have any sort of response to
M . Savage there.
MR. RANKI N: Yeah. | mean, |
think -- you know, | can't speak for them or what
t hey think, only what they put on the paper.

Hudson Group and Javelina, they are a very
savvy group. They've been around for a long tine,
and they have been involved with many, many deal s.
And they've -- | think very well understand what's
at play here and understand the benefit of
co- devel opnment.

And so | think, you know -- w thout
speaking for them all | can say is, | think the
nunbers and the offsetting tests speak for
themselves. And | think ultimately, that is what is
driving the interests of the parties, is to maxim ze
production for the benefit of all, including the
State, and that is what the offsetting test shows.

And that's the devel opnent plan that
Perm an has inplenmented in all of its offsetting
tracts and tends to do so here and is eager to be
able to get that devel opnment project on the ground

and runni ng.
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COWM SSI ONER BLOOM  All right.
Thank you. No further questions.
CHAI R CHANG. Dr. Anmponmah?
COMWM SSI ONER AMPOVAH:  Thank you,
M. Chair. | do have sone -- few questions for both
parties.

So the first oneis to M. Savage. So
just following up fromthe previous -- just the end
of previous discussion. So there is a shift of the
wor ki ng interest owners to the site -- to the site
of Perman. So then how are you going to operate if
you do not have the majority interest, you know,
let's say to nore or | ess devel op those pool s?

MR. SAVAGE: Okay. Thank you,
Comm ssioner. So those -- those few |letters, and
they're not a substantial amount, they are just a
support letter. They are not -- although I
beli eve -- okay. So Hudson Group did sign a JOA

But if you |l ook at just the anount of
working interest, we are still on par. W have a
substantial anmount of working interest and are still
on par, for all practical purposes, with Perm an
Resources. Like | said, working interest is a |ower
factor in the factors that the Comm ssion and

Di vi si on consi der.
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Now, if the Comm ssion decides that
Coterra's plan, as a matter of |aw, protects not
just -- not just, you know, popul ar support, but as
a matter of |law, protects correlative rights and
prevents waste and Perm an Resources does not, then
an order issued to Coterra would allow Coterra to
control and govern all of the working interest.

So there would not -- they would be able
to operate under an order, a pooling order issued to
Coterra because all -- at that point, all the
i nterest would be pooled in the unit, and Coterra
woul d be granted operatorship with the right to
operate that interest. So that -- you know, that's
really how that operates.

So, you know, that is why this question of
a matter of law and taking is really the critical
guestion. And, you know, it's -- you know, it's a
conplicated | egal question, and | really do think
that -- | know the Comm ssion said they didn't want
to hear from M. Anderson, although Comm ssioner
Ampomah said he would consider it. But | really
think that it would be -- benefit to the Conm ssion
to have the analysis provided by M. Anderson.

COW SSI ONER AMPOMAH:  Thank you,

sir, for your response.
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Now to M. Rankin. So in your
presentation, you tal ked about, there will be no
out - of - pocket costs to the other owners. So can you
explain that to the Conm ssion?

MR. RANKI N:  Thank you, Dr. Anmponmah.
Under the pooling statute, once a pooling order is
| ssued, the operator who's been awarded the right to
operate a spacing unit under a pooling order is then
required to submt AFEs and an opportunity to el ect
under the pooling order.

So if a party hasn't already voluntary --
voluntarily joined into a proposed JOA and is
voluntarily commtted to the devel opnent of that
acreage, once a pooling order is issued, the
operator is required to send out an updated
opportunity to el ect under the pooling order --
pooling order substituting for a -- for a JOA

At that point, then, a forced-pooled
i nterest owner has the opportunity to elect to
partici pate and pay their share of the costs under
t he pooling order. O they can elect to go
nonconsent and not pay their share under the pooling
order.

If they elect to go nonconsent because

they don't think it's a good plan, they think it's
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i1 l-advised or inmprudent, then they are deened a

nonconsenti ng pool ed working interest owner,

and

t hey don't have to pay any noney out of pocket.

The -- but as a -- as a consequence, however, they

are normally assigned a 200 percent -- maxi mum

200 percent interest charge, risk charge, pl

us

actual charges. So that -- that anount cones out of

t he production fromthe well.

So they don't have to pay anything out of

pocket, but once the well produces, then their share

of costs conmes out of production until the well pays

out, and then they -- and then they get thei
of the revenue.

COWM SSI ONER AMPOMVAH: Thank

r share

you.

M. Rankin, so did Perm an oppose the de novo

request from Coterra?

MR. RANKIN: |Is your question, Dr.

Ampomah, whet her Perm an sought the de novo

appeal ?

COW SSI ONER AMPOVAH:  No, no, no.

Are you opposing the de novo --
MR. RANKI N:  Oh.
COMM SSI ONER AMPOMVAH:  Yeah.

MR. RANKI N: Yes, 100 percent. Yes,

we oppose it, and we want to -- well, | nmean, we
have to -- | mean, by statute, Coterra has a right
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to de novo hearing, but we continue to oppose
Coterra's planned devel opnent and think that Perm an
Resources' plan is the proper and nost prudent plan.

COMWM SSI ONER AMPOVAH:  So |' m aski ng
this to both parties. |1s there any itens that has
changed, you know, fromthe original case, aside
fromthe working interest that we have just
di scussed?

MR. SAVAGE: If you don't mnd, [|'lI
answer that initially. But, M. Ampomah, if | may
just make a comment real quick on the question that
you asked M. Rankin about the costs under the
pool i ng order.

So Perm an Resources have been required,
has been mandated to drill 48 wells in a year. And
there is -- there is no way. They actually
acknow edged under the hearing that there is no way
they can do this. That is a total cost of
$529 mllion, or thereabout -- | think that's the
correct -- sonmewhere in that range, over
$500 mllion. And that's $256 mllion nore than
Coterra's plan. That's a quarter of a billion

dollars nmore than Coterra's pl an.

Now, M. Rankin is correct. He nentioned
that there's a 200 -- a party can go nonconsent, but
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there is a 200 percent penalty, risk penalty that
you i ncur when you do that. When you start applying
the risk penalty to those amounts, that is a huge
cost that you incur that would -- we believe -- we
believe that additional $256 mllion is econom c
waste and violates correlative rights.

But, you know, we want to make sure that
there is a perspective on what it means to go -- the
consequences of going on consent.

So, tell me -- I"msorry, tell nme your
ori gi nal question, the question | --

COWM SSI ONER AMPOMVAH: M. Savage, so
"1l follow up with your response on what -- on what
you just said. Now, is it also the case for Coterra
that -- let's say the Comm ssion grants you your
request to develop, you're also now going to apply
t he 200 percent to the other parties who do not
consent to participates?

MR. SAVAGE: Coterra -- Coterra wants
to participate in the devel opnent plan, but they
want to participate in the devel opnent plan that's
econom cally reasonabl e, not econom cally
i rrational

As you can see on those Batman wells, they

did not drill all of those Wil fcanmp wells that they
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proposed. They proposed the sane kind of stack
that -- that -- that -- in the Batman that they did
in the Joker and the Bane, but they did not follow
t hrough because these know it's an econoni c waste.
And now t he OCD has mandated that they drill al

t hose WOl fcanp well s.

But in terms of -- in terms of the
exact -- the exact plan that's going to be proposed
under de novo -- | believe that was your question.

You know, is there going to be any nodifications?
Do | understand that correctly?

COMWM SSI ONER AMPOVAH:  Yeah. So the
| ast -- the question was: |Is there any itens that
has changed, you know, from the original case that
the OCD i ssued the order?

MR. SAVAGE: |[|Is there any -- any
change that has occurred since the |ast case that
t he Comm ssion should take into consideration?

COMWM SSI ONER AMPOMAH:  You can put it
t hat way, yes.

MR. SAVAGE: So let ne just address a
coupl e of aspects of that -- of that question. So
one is, when Coterra devel oped this plan, they --
they saw very well that the Basil Third Bone Spring

is the enphasis, is the primary produce -- the Third
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Bone Spring is the primary producer. The Upper

Wol fcanp is ancillary. The Batman -- the Bat man
pl an that Perm an Resources did, you know, basically
confirms that.

And it basically mrrors Coterra's plan of
enphasi zing the Basil Third Bone Spring. They
grilled one token well in the Upper Wl fcanp, and
they're claimng that that is sufficient to prevent
waste. But -- so, you know, on a de novo review,
you know, we still have the sane basic plan, and
that is, enphasis of producing froma |ocation at
the Basil Third Bone Spring.

But as Perm an Resources pointed out in
Its response to our Modtion to Stay, you know,
these -- these plans were originally configured al so
i nfl uenced by there being two pools. So it's
possible that it mght be -- it mght be useful to
consi der an additional single Wil fcamp well properly
positioned that m ght account for some increnmental
interest. And | think that -- | think our --
Coterra di scussed that during the hearing, and
believe that Coterra -- Perm an Resources referenced
t hat di scussi on.

So | think given the fact that we're

| ooking at this decision in relation to a newy
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created Wbl f bone Pool that was created after the

decision -- after the contested hearing that was
based on there being -- the presunption of there
being two pools, | think that really kind of changes

t he number of issues that the OCC m ght want to
consi der and allow, you know, maybe some vari ation
to account for this new addition of the Wl fbone
Pool that OC -- the OCD confirmed that Coterra's
geol ogy was correct.

So the other thing that |I really would
li ke to enphasi ze, that thing -- that what has
changed, and that is the nature of the Division
order. And we feel -- if you look at that, we talk
about it in our Motion to Stay. Very clearly we
| sol ate the provision that the Division used to
exclude all the evidence that addressed -- and the
guestions that addressed econom c waste. And they
actual ly changed t hat.

They actually changed that statenment.
They altered the neaning of the statenment and the
pur pose of the statenment, and they use it to exclude
a conparison of the total devel opment cost
between -- and that statenment was never intended --
t hat statenent was intended only to | ook at

I ndi vi dual AFEs on individual vertical wells.
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And to use that to exclude a whole area of
waste that the statutory definition requires -- and
case law requires you to include and to address,
we -- we feel that's a gross m sapplication. And
we -- actually, we think that the -- if the OCC
decides in favor of whatever party, decides in favor
of Perm an Resources, decides in favor of Coterra,
that order needs to be rewritten to -- in order to
address the negative policy inplications and
consequences of that order.

So, you know, that -- | would say that's
really an inportant consideration, that that order
needs to be revised to account for the negative
policy inplications of pronmoting the drilling in
unnecessary wells and pronoting excessive em ssions,
which we think it violates the executive order and
the State's initiatives.

COW SSI ONER AMPOMAH: M. Savage, so
you made a conment that, in your view, interest
owners did not, you know, fully ascertain the order
that was issued by the -- by the OCD. Do you have
any evidence to this or just specul ative thoughts?

MR. SAVAGE: You know, | have hearsay

evidence in discussions with nmy client. [If you want
to hear that -- because the OCC and the OCD can --
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they can -- they can review -- they can consider
hearsay as -- as probative evidence. But, you know,
t hat would be up to you.

COMWM SSI ONER AMPOVAH: So you al so
made a comment that -- or what | -- what | got from
your coment -- or your statenment was that the OCD
did not do due diligence on the geol ogy; is that
correct?

MR. SAVAGE: Yes. We think that that
is -- we -- | nmean, it's clear on record. \When the
parties went to the OCD to get the pool
classifications, they designated the Third Bone
Spring interval as a separate pool and common source
of supply. Then the Upper Wolfcanp interval, also
t hey designated as a separate comon source of
suppl y.

Now, our geol ogical analysis fromthe very
begi nning, that's why we -- we nmaintain -- we stood
by our geol ogi cal analysis, and that's the number
one factor. That is the nunber one factor to
consider in granting operatorship, is the nature of
t he geology. We were correct on that.

And we actually asked for a prehearing
conference. We wanted the Division to | ook at

the -- to reevaluate these two pools and determ ne
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whet her or not there are two pools and two

reservoirs or a single reservoir and one pool. And

the OCD refused to -- they agreed to the objections

of Perm an Resources. They said that the OCD, it

wasn't their responsibility to assign pools, even

t hough they did. | nean, it is their

responsibility. It is our responsibility to -- |

guess, to argue that during the hearing.

So they agreed with Perm an Resources, so

we did not have a prehearing conference that woul d

have determned it was a single reservoir.

And we

went through the whole contested hearing on the

presunption -- on the assunption that it was two

pools. And under cross-exam nation, Perm an

Resources, their witnesses admtted that there was

no natural barrier and no baffling between
intervals, and it constituted, you know, a

producti on.

t hose

shar ed

So the OCD, instead of awardi ng one of the

parties operatorship, which we believe they should

have awarded us -- and we don't know what the
original -- we don't know what the original hearing
exam ner actually -- what her report was. W don't

know what she recommended to the Division about who

shoul d be operator because that has not been
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di scl osed.

But we -- you know, but she was -- she's a
very sophisticated hearing exam ner with |ots of
experience in oil and gas. So we would not i nmagine
t hat she woul d have granted -- or recomended t hat
Perm an Resources be granted operatorship, but we
don't know because we had a change of hearing
officers and transitions, and other -- other folks
t ook over the supervision.

So -- so nine nonths after the contested
hearing, the OCD i ssues an order, and they confirm
Coterra's geological analysis. And then that's when
t hey asked the parties to propose an application for
a Wl fbone -- for a Wl fbone Pool, which we did.

And -- and we -- and Coterra joined in a
joint Wol fbone application on the reliance that it
woul d be able to later submt its allocation fornula

and revised pooling applications. And that was --

we saw that as being agreed to at the -- at those
heari ngs for the Wbl fbone Pool. And then that was
| ater denied. We feel that's arbitrary -- that was

arbitrarily and capriciously denied.

And so -- yes, so the -- you know, we're
two years out now. If we would have had that
prehearing conference, we -- this thing would have
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been settled at the contested hearing at this point,
we believe. But the OCD did m sclassify those, and
then they fortunately corrected and created the
correct pool. But they allowed Perm an Resources to
mai ntain its antiquated devel opnent plan that was
based on two pools and unnecessary wells for that
Upper Wol f canp.

COW SSI ONER AMPOVAH:  Thank you for
that. So | do have one question for Conm ssion
counsel .

So, Comm ssion counsel, you know, we've
| i stened to M. Savage and M. Rankin with regards
to the illegalities that M. Savage pointed out.
You know, | wrote down two itenms. One is all the
m sapplied -- meaning the OCD order m sapplied OCC
precedents, order msstate OCC policy. And then he
al so tal ked about, you know, the apparent order do
have negative policy inplications. | mean, can you
comment on this?

MR. SHANDLER: M. Chair, | cannot
comment right now. These are just allegations, and
the all egations are that the Division hearing
officer acted inconsistently with prior precedence.
And | have not conducted a review to give you an

anal ysis at this point.
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COW SSI ONER AMPOMAH: So here, we do
have two i ssues. One is the de novo request, and
then one is the Mdtion to Stay.

s it correct that these are al
I nt erdependent on each other? Because if we pick
out the de novo case, then automatically does that
stay -- does that stay the motion? O no? | just
need some gui dance on that.

MR. SHANDLER: M. Chair, | do not
t hink taking up the de novo grants an automatic
stay. And | base that on the fact that they have
filed the notion.

| do not know the practical effect -- the
| awyers have been arguing the law -- or the status
of the current application is. Nor have we heard
the specifics of when the |Iawers intend to have the
hearing, how long it will |ast, when the decision
m ght be reached.

But I'mtalking too much. Your question
was: Does a filing of a de novo create an automatic
stay? The answer isS no.

COW SSI ONER AMPOMAH:  Okay.

M. Chair, I will not have any further questions at
this time. Thank you.

CHAI R CHANG: Okay. Thank you.
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Unl ess comm ssioner -- do the conm ssioners feel
li ke we're ready to deliberate on at least -- let's
take them separately. We'll deal with the status

and the scheduling separately. Let's just deal wth

the nmotion on the stay at the nonment -- Motion for

Stay. Are you ready for deliberations?
|'d like to -- this is ny first
' m not ready to have a deliberation in -
to have a closed -- or an in-canmera for
deli berations. So if -- no objections to

deli berating at this time, Comm ssioners?

COW SSI ONER AMPOMAH:  Yeah, | do

support cl osed session to deliberate on t
yeah, | do support your suggestion on thi
Thank you.

CHAI R CHANG. Okay. You were saying

sonmet hi ng, Conm ssi oner Bl oonf

COWM SSI ONER BLOOM | 'm sorry, yes.
Yes, M. Chair, | would be confortable with a cl osed
del i beration. And perhaps just one final question
for M. Rankin -- I"'msorry -- for M. Savage,
regardi ng how this plays out, if you'd permt ne?

CHAI R CHANG. Of course, please.

COW SS| ONER BLOOM M. Savage, so

you're asking for the -- if you can just

one, and

- 1'd like

his. So,

S one.

speak to
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t he necessity of the stay before the de novo.

MR. SAVAGE: We believe that the stay
I's necessary. We believe that we've fulfilled al
of the Tenneco tenets for satisfying the stay.

We also feel like there is a due process
| ssue that should be considered. And that is the
70-2-13, which grants a de novo hearing. W -- we
don't see where if -- you would have a fair de novo
hearing if, while you're having a hearing on the
merits, that Perm an Resources is out there drilling
their wells and inplenmenting their plan and
basi cally permanently damaging -- from our
perspective, damaging the subject | ands.

It would seemlike it would be nore fair
to allow a hearing on the nmerits, especially -- now,
| can see in a situation where you don't neet any of
t he Tenneco tenets, you don't have any argunents,
there's no policy issue, and there's no serious

i ssue on a legal matter, a breach of the G| and Gas

Act and a clear violation of -- if you don't have
any of those, | could see where you would not grant
a stay and allow, you know, a party -- parties to go

forward on the hearing on the nerits, because there
Is less risk.

But here we have a whole variety of
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I ssues, matters of |aw which we feel very

strongly -- and those are appeal able issues, you
know, to -- to district court. It would be the next
| evel .

And, you know, the policy issues that --
this is an order that actually encourages the
drilling of unnecessary wells. And it encourages it
as a pretext for parties, for |arger conpani es who
can actually afford to drill a lot nmore wells. They
can present, let's say, "We're going to drill six
wells in this unit because we're going to have --
we're going to prevent increnental underground
waste." And it doesn't matter that you have al
this econom c waste that the owners have to pay for,
because that's not even a fact to be considered when

it 1s under the O and Gas Act.

And they can -- they can do that as a
pretext, and then they can just |ike go down their
way and say, "We'll drill whatever we want." You

know, "We've been granted operatorship. W said
we're going to drill four wells in the Upper
Wol f canp, but we have this Batman devel opnment pl an.
We're just going to drill one token Upper Wl fcanmp
wel |."

| think those are serious policy issues,
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and | think a stay is warranted and nerited and is

very prudent under these circunstances.
COW SSI ONER BLOOM  Thank you,

M. Savage.

M. Rankin, one -- one final question to
you, as M. Savage rem nded nme of -- kind of going
back to the beginning there with Tenneco. Shoul d
there be -- I'mnot going to say how | ow of a bar,
but how do we set a bar? How do you think about the
Tenneco irreparable harm and harmto others if --
you know, just to issue a stay? | nean, we are
talking -- we've seen M. Savage's/Coterra's
position that their devel opnent woul d cost
$250 mllion less. So that does get into sone
| ssues of waste and, you know, consi derable harmto
ot hers, given the | arger cost.

|'d like to know your thoughts on that,
pl ease.

MR. RANKI N: Thank you, Conmm ssi oner
Bloom That's the whole point of the Tenneco
factors, is that an applicant seeking to stay an
order has the opportunity to come forward to the
Comm ssion, and any adm nistrative body, to present
actual evidence that would justify issuance of a

stay precluding an operator here under a validly
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I ssued division order fromgoing forward to do what
they are not only authorized to do, but, as

M . Savage pointed out, required to do, which is to
drill these oils.

The fact that M. Savage is here arguing
about econom c waste but hasn't actually shown it
with any data, | think is a strong indication that
they're unable to nmeet the very first el enent of
Tenneco.

In contrast, we have clear offsetting
production that has been updated, show ng that there
I's no economc harm There is no econom c waste.
There's only increased production, increased
revenue, and increased production taxes.

Now, M. Savage asserts that that's just
one token well. Well, it's not the case. W
actually have a whole other set of devel opnent in
the Riddler -- partly in the Riddler and then in the
Robin that is also immediately offsetting to the
south. All that data will cone out at the hearing.

My intention here was not to overwhel mthe
Comm ssion with nmerits, but sinply to show the one
sinple case with the nost production data show ng
| mmedi ately offsetting that there -- that they can't

meet the very fist elenment.
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So | understand the Comm ssion's concern
about harm irreparable harm but that's the whole
point of this hearing and the whol e point of the
el ements and the whole point of requiring the
applicant to cone forward with actual evidence and
actual showing. And we didn't see that today.

COMM SSI ONER BLOOM  Okay. Thank
you. Thank you, all.

COM SSI ONER AMPOVAH: M. Chair, so
just one followup, quick one.

CHAI R CHANG. Pl ease.

COWM SSI ONER AMPOVAH: M. Rankin --
t hank you.

M. Rankin, so are you saying that
M. Savage or Coterra has not shown the harnf? But
assum ng the Conm ssion denied the stay and then
Perm an goes ahead and drills all the wells, would
that not be harmto Coterra if the Comm ssion is to
consi der the de novo case or to grant the de novo
heari ng?

MR. RANKIN: Let me put it this way,
Dr. Anmpomah. In many situations, there's going to

be a party who wants their plan to be the one to be

selected. Is it a harmto themthat their plan
wasn't chosen? Well, they probably feel badly about
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it, and they want their plan to be the one that's
being drilled. But unless they can show that

there's actual waste or show that there's actual

harm then -- then they just have to be the upset
| oser, right? | mean, because they haven't
denonstrated that -- the evidence necessary to

effect a stay.

So, you know, the bottomline is that
whenever there's a forced pooling where there's a
contested -- a party contesting, they're going to
argue that there's harm because they | ost.

But the fact of losing itself isn't
sufficient to justify stay. The fact that they | ost
Is not sufficient to justify stay. They have to
actually make a show ng.

So if the Comm ssion were to deny a stay,
whi ch woul d allow Perm an to go forward and dril
its wells, then Perm an would do so at its own risk
if, in the end, the Comm ssion were, in the unlikely
event, to overturn the Division and i ssue an order
granting Coterra the right to develop this acreage.
It would be at Perm an's own financial risk because
t hey would be the ones to drill the well.

MR. SAVAGE: Comm ssioner, if | may

clarify some of that as a followup. So first of
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all, the OCC and the OCD, they don't have
enforcement powers. So if they -- if they deny the
stay and Perm an goes out and drills, what would be
the remedy? It would be a very difficult situation
to determ ne what the remedy would be and probably
woul d end up going to district court and be tied up
into all kinds of |egal entangl enents.

But let's look at, you know, what
M . Rankin says about, you know, asserting harm
during the contested hearing and then | osing, you
have to | ook at the basis of the loss and -- to see
If that was legitimte.

So Coterra demonstrated and showed a | ot
of evidence, plenary evidence that there's economc
harm and the disparity of the total devel opnent
cost. Because a quarter of a billion dollars of
addi ti onal and unnecessary wells would not justify
any negligible anounts that would not -- that would
be not added to the EUR. The EUR is pretty set in
t he Wbl f bone Pool .

So what the OCD did, is they basically, as
a matter of law, they ignored all that evidence that
we presented, because they said that econom c waste
Is not to be considered. Differences, disparities,

and total devel opnent plan, a quarter of a billion
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dollars difference is not to be considered. So
that -- all that -- so they did not define that as
econom ¢ waste, and that, as a matter of |aw, goes
agai nst statutory definition of waste.

Now, there's Suprene Court cases and --
for exanple, Santa Fe Exploration, where a
comm ssioner -- the Conm ssion granted a right to an
operator to drill a well and then to drill a second
well wi thout nmoving the rig off-site and com ng
back. And that was objected to by another operator
because they said they didn't have a right to drill
t hat second wel |l .

The Suprenme Court said the Conm ssion has
to consider it's obligated to prevent waste. They
didn't say econom c waste. They said waste. And
what they said was, it would -- it would be extra
cost to nove the rig off the well and bring it back
on. So it was justified to prevent waste on a
purely econom c basis to allow the operator to dril
the -- subsequently and sequentially the second
wel | .

Now, that is a pure -- and that's in
Santa Fe Exploration vs. OCC. That is a pure matter
of considering financial and econom c waste to be

wast e under the statutory definition. And that is
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what the Division conpletely disregarded. And that
I's the evidence that we're asking the OCC to
consi der anew, to consider de novo in this notion
heari ng.

CHAI R CHANG. Okay. Any further
questions from conm ssi oners?

COW SSI ONER BLOOM M. Chair, one
other, if you'll allow me?

CHAI R CHANG. Of course.

COWMM SSI ONER BLOOM  Just | ooking at
19. 15.4.23(A), do both parties agree that the
de novo was filed -- the -- sorry -- the request for
a de novo hearing was filed within 30 days fromthe
time of the original hearing -- or decision, rather?

MR. SAVAGE: | don't have any
objections to that. And we counted out the days,

and we see that we satisfied that rule.

MR. RANKIN: | think, Comm ssioner
Bl oom that | |ooked at it when they filed it, and
they were within the timefrane. |'msure | would
have raised it at the time. | don't recall, having

gone through so many different things since that
time, whether -- you know, what ny cal cul ati on was.
But nevertheless, if it were not tinely,

t hat would be jurisdictional and anytinme we woul d be
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able to raise it. So | don't -- | don't know off

the top of ny head, but |I'msure | would have raised

it if that were the case.
COW SSI ONER BLOOM  Ckay.
bot h. Okay.
Thank you, M. Chair. No further
questi ons.

CHAI R CHANG Okay. Well, i

Thank you

n that

case, |looking at the time, should we ask everybody

to come back at around -- how nuch tinme do

you guys

want to reserve -- Comm ssioners, would you like to

reserve for deliberation? Do you think we

can be

back by 11:30? O should we ask -- or should we

just give people a lunch hour and just have them

come back after lunch?

| see nodding from Comm ssi oner Bl oom

there. |Is 11:30 okay? 11:45?
Dr. Anmpomah, thoughts?
COW SSI ONER AMPOMAH:  Yeah,
11:45 should be okay, but I don't know if t
counsel believe we can get this through by
tinme.

CHAIR CHANG. Let's give it

| mean,
he -- if
t hat

a - -

let's say 11:45. And if it turns out that we need

| onger than that, we'll just cone back to t

he
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general session and | et people know that they should
go to lunch. How about that?

MR. SHANDLER: This is -- sonme quick
mechanics. | need a nmotion to go into closed
session under 10-15-1(H)(3). Can soneone nmake a
notion to go into closed session under
10- 15-1(H) (3) ?

COW SSI ONER BLOOM M. Chair,
nove to go into closed section under 10-15-1(H)(3),
where we -- where we only discuss matters related to
this case.

MR. SHANDLER: And | need a second.

COW SSI ONER AMPOVAH:  And | second.

CHAI R CHANG. Sheila, can you cal
the roll, please.

MS. APODACA: COkay. Comm ssioner
Bl oom do you --

COW SSI ONER BLOOM  Yes.

MS. APODACA: Yes.

Comm ssi oner Anmponmah?

COMM SSI ONER AMPOVAH:  Appr oved.

MS. APODACA: OCkay. Comm ssion
Chair?

CHAI R CHANG. Yes.

MS. APODACA: Okay.
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MR. RANKI N:
breakout session?
do you know?

MS. APODACA:

separ ate Teans neeting.

Is there going to be a

Or how do we do it conputer-w se,

| can send out a

CHAI R CHANG. Okay. Great. W'l
| ook for that in our emails then. O --
MS. APODACA: Yes. Right now.
CHAI R CHANG: Okay. All right.
Thank you. Please enjoy your coffee breaks,
everybody.
(Recess was taken from 11:02 a.m wuntil 11:48 a.m)
CHAI R CHANG. Okay. The
comm ssioners and | deliberated, so we'll talk about
our decision in the matter of the stay. Just let ne
pull up my -- everything |I need here for -- in a
second.
MR. SHANDLER: \While you're doing
that, can you just state for the record that only

the matters discussed in the cl osed session were

those listed in the notion?
CHAI R CHANG:
MR. SHANDLER
CHAI R CHANG

Yes,

we di scussed only the --

Can you confirmthat?
Yes. Yes --
Thank you.
-- | can confirmthat.

only the
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Coterra case in the closed session.

G ve me a second here.

"1l give a brief just oral record here,
and the comm ssioners please feel free to junp in
and add whatever you feel is necessary. But after
review ng the papers that were submtted in this
Motion for Stay and hearing the argunments of
counsel, as well as having the -- the responses to
t he questions fromthe comm ssioners, we wal ked
t hrough the four factors for -- under Tenneco. And
we find -- the comm ssioners found that there was
sufficient show ng under all four factors to support
the granting of a stay pendi ng de novo heari ng of
this matter.

Is there anything else you'd |like to add
on the record, Conmm ssioner Anpomah or Comm ssi oner
Bl oonf?

COW SSI ONER AMPOMAH: M. Chair, not
fromny side. Thank you.

COMM SSI ONER BLOOM No, M. Chair.
Thank you.

CHAI R CHANG. Okay. We will ask
Comm ssion counsel to finalize an order, and we wl|
I ssue that forthwth.

MR. SHANDLER: Just for the record,
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I f you could make a nmotion granting the order to
stay with a second and a vote, that would be great.

CHAI R CHANG. OfF course.

Comm ssi oner s?

COW SSI ONER BLOOM M. Chair,
| so -- | nmove to grant the Mdtion to Stay.

COMM SSI ONER AMPOMAH: M. Chair, |
second.

CHAI R CHANG. Thank you. Did you
want a roll call vote or is no objections good
enough?

MR. SHANDLER: This one you can do
oral vote.

CHAI R CHANG. Okay. Any objections?

No objection. So moved. Stay is granted.

Ckay. Now, if I could have the parties
talk -- well, let's talk about setting this for
hearing. G ven that there is a stay, we would -- do
like to mnimze the delays in this matter and woul d
| i ke to set it as quickly as possible.

The comm ssioners currently have a nmeeting
set for August 14th. Qur July dates are already
full. But we have an August 14th date, and the
Comm ssion is able to offer and set this for

August 13th and 14t h.
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Is that -- 1'd like to hear from parties

as to whether that will be viable for the parties.

MR. SAVAGE: M. Chair, so | talked
to ny client prior to this hearing, and they said
that they have witness problens because it's a
sumer, July and August. And Septenber would be the
earliest date we could get everybody together. |
apol ogi ze for that. | don't know how to get around
that. | can -- | can inquire again and tell them
about the August 14th date and see if we can figure
out a way to get fol ks arranged around that date.

CHAI R CHANG: M. Rankin, you're
mut ed.

MR. RANKIN: Thank you, Conmm ssi oner
Chair -- Chair Chang and conm ssioners. Perm an
Resources woul d strongly prefer to be able go
forward in August; however, | can -- | can save a
fight over that because |I'm going to be out, and ny
co-counsel is not -- has a conflict on that date --
around those dates and is unable to nmanage a
contested hearing the week of August 14th.

So -- however, |ooking at the next

availability, | understand from Ms. Apodaca that
Sept enmber potentially could work for the Comm ssi on.

| have confirmed with nmy witnesses that the --
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Sept ember would work. | do believe we should be
able to get this done in two days.

So my -- ny request would be to set this
at the earliest opportunity in September. And if a
special hearing is sonething the Conm ssion would
entertain, |'mopen for that as well. The only date
I n Septenber that doesn't work for my witnesses is
Sept enmber 10th. But otherw se, in and around the
regul arly schedul ed nmeeting would work for Perm an
Resources. And we're eager to get this case heard
and presented to the Conmm ssion.

Appreci ate it.

CHAI R CHANG. Okay. Conmm ssioners, |

understand for Dr. Anpomah, once the school year

starts, that is -- the cal endar can get chall enging.
Septenber -- | nmean, we currently have a
regul ar meeting set for the -- for the 18th. |

woul d be able to make nyself available the 17th and
the 18th. | don't know about the other two
commi SSi oners. If the 10th is not available, | --
well, | would be available, too, if the 10th and
11th is workable for everybody else. The 3rd or the
4t h of Septenber is also viable.

What are your schedul es |iKke,

commi Ssi oners?
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COW SSI ONER AMPOMAH: M. Chair, so
if we can do 18th and 19th of Septenber, that works
pretty well for me. | teach Monday and Wednesdays,
SO .

CHAI R CHANG. 18th and -- okay.

COWM SSI ONER AMPOMAH: 18t h and 19t h,
yeah.

CHAI R CHANG: | see.

Comm ssi oner Bl oonf?

COW SSI ONER BLOOM  Let nme get to
the 18th and 19th.

If I"mnot able to attend those days,
woul d have the Land Office appoint an oil and gas
engi neer to hear the case. So | think -- it's ny
short way of saying we can -- we can make that work.

CHAI R CHANG. Okay. Any objections
fromthe parties to the -- setting this for the 18th
and 19t h?

MR. SAVAGE: No. No, M. Chair, that
should work for us. | should be able to make that
wor K.

There's anot her option that the Conm ssion
m ght want to consider that could actually expedite
some of the proceedings. Now, the de novo hearing

is aright that Coterra is granted when they apply
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for it under the statute. But it's been clear that
there are unresolved matters of |aw that have yet to
be reviewed and determ ned. And it |ooks |like that
t hose matters of |aw would be dispositive about
whi ch devel opnent plan could be selected under the
| aw.
So if one of the plans is invalid, legally
invalid or illegal, then that -- that would be
di spositive for excluding that plan, the other one
woul d have to be accept ed.
So | would propose if the -- if it pleases
t he Comm ssion and they grant | eave, that it would
be useful to have a nmotion to address the matters of
| aw to see where the Conm ssion cones down on it.
MR. RANKIN: My | respond?
CHAI R CHANG. Of course.
MR. RANKIN: Comm ssion nenbers,
Director Chang. | think that any | egal issues can
be properly addressed at the close of the hearing.
There are contested facts that need to be resol ved,
and counsel can address the legal issues in the
context of those disputed factual i1issues and should
be done at the close of the hearing.
So | don't dispute that there are | ega

I ssues; however, | don't -- | don't think it's worth
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the parties' tinme to spend on -- or for the
Comm ssion to have to spin through additional |egal
i ssues that potentially may no | onger be of concern,
dependi ng on how the facts are presented and the
findings of the Comm ssion at the hearing.

So | would ask that the Comm ssion direct
the parties to instead brief any |egal issues at the
cl ose of the hearing.

MR. SAVAGE: M. Chair, | --

CHAIR CHANG. | was going to ask a
guestion of you, M. -- of Coterra. | -- tell ne if
' m wrong, but what |'m hearing is that you wish to
propose filing a nmotion for partial summary judgnent

or summary judgnment.

MR. SAVAGE: It would be simlar to
that. Now, under the rules of the Division and
the -- and the cases and the case law, there is a
formof sunmmary judgnment, a type of sunmmary judgnent
t hat can be revi ewed.

Now, if -- if that's dispositive, then it
woul d be a conplete waste of adm nistrative
resources to go through a full-blown adm nistrative
hearing when you can't even select a particular
devel opment plan that was presented because it

violated the law. W could find that out prior
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to -- long before the hearing, and the conm ssioners
woul d not be burdened with a -- you know, additional
adm ni strative duties.

CHAI R CHANG: | understand your
argument .

M. -- let me -- oh, let's go to
Comm ssi oner Bloom and then | have a question for
our Comm ssion counsel .

COW SSI ONER BLOOM M. Chair, thank
you.

M . Savage, could you tell us, you know,
briefly in a mnute or two what the dispositive
| ssues are?

MR. SAVAGE: Yes, sir. Thank you.
The biggest dispositive issue is the taking issue.
That is conpletely prohibited under fundanent al
principles of oil and gas law. It's conpletely
prohi bi ted under Comm ssion regulation -- yeah,
conservation regul ations. Once you decide that, you
know, as a matter of law, which -- which plan is the
f easi bl e pl an.

And then the other issue may not be quite

as dispositive. | nmean, the taking is truly

di spositive. The other issue that is -- bears

strongly on this case is the -- is the question
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about whether or not statutory definition of waste
under the O and Gas Act includes econom c waste.
Because that has been an unresol ved | egal
i ssue that has come up in nunerous Division
hearings. And the Division will use it in certain
ways in one way during hearings, and then they wll
use it a different way.
So it would be really helpful if the
Comm ssion could confirmthat economc waste is, in
fact, part of the definition of waste. And | think
t hat would be strongly dispositive. Maybe not
absol utely dispositive, but strongly dispositive, if
there's -- if there's such a thing on the case.

COW SSI ONER BLOOM M. Savage - -
or -- so you're imging that both parties cone in
with the same plan that they had before and that
Perm an woul dn't make any changes during the de novo
heari ng?

MR. SAVAGE: So Perm an's plan is
prem sed on it being at | east one well in the upper
Wbl f canp, and that's what they show with the Batman
devel opment plan, one well. And if -- even with one
well, if they decide to drill less than the four or
| ess than the eight, four per section, eight per --

both -- all four sections, if they -- if they drill
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even |l ess, which | assunme they wouldn't because
their -- today we've heard that their whole plan is
prem sed on getting a deeper Upper Wol fcanmp well.
Even one well would violate the takings under the
facts.

So it would -- it would be dispositive.
The only way they could cone in and deny that
they're not doing a taking, if taking applies, would
be to come in and say they're just drilling just the
Third Bone Spring or they're just drilling the Upper
Wol fcanp and -- or they could do both, but they have
to -- they have to cone in and say their doing an
al l ocation fornmul a.

And their plan precludes an allocation
formula by | aw because they've argued already on the
record that they cannot violate the pooling statute
based on surface acres. So they've already
established the | egal prem se of their devel opnment
pl an on the record.

So, you know, | guess if they could cone

in and they could say "Then we're going to do an

all ocation formula now," then -- you know, then you
woul d have a fair -- a fair foundation for a hearing
on the merits. But if they're not willing to say

that they're going to do an allocation fornula, then
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you got two binary -- you got a binary decision
between two very different |legal interpretations.

COW SSI ONER BLOOM  Ckay. Thank
you, M. Savage.

M. Chair, | think those are all things
that could be dealt with, perhaps probably should be
dealt with in the de novo hearing based on what we
woul d learn from-- from both parties.

So that's where I'mat. Thank you.

CHAI R CHANG. Okay. Did you want to
add something real briefly, M. Rankin, before |
turn to Conm ssion counsel ?

MR. RANKIN: Thank you. | would. If
you | ook at the exhibits that we presented, the
gquestion about taking that M. Savage says is
di spositive against Perm an Resources is equally
applicable to Coterra because they' re going to be
pul l'ing substantial volunes fromthe WoIfcanp.

So to say that it's a one-way street is
just -- is nonsense. That's why it's inportant
first to hear the evidence. And then subsequent to
t he evidence presentation, the parties can
articul ate how the | egal principles apply and
support their -- their case and their ultimte

approval .
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Sol -- 1 don't think that there's any
need for -- for the parties -- or the counsel to
spend -- spend tinme or noney and resources or the
Comm ssion's valuable tinme and resources revi ew ng
briefing before we actually get the facts on the
t abl e.

CHAI R CHANG. Okay. Turning to
Comm ssion counsel here. While certainly I
appreci ate that everybody wants to be as efficient
with time and avoi d unnecessary briefings and
unnecessary procedures, does the Comm ssion -- if
one of parties wishes to file for sunmary judgnent
or partial summary judgnent, what is the
Comm ssion's power to decline to hear that, | guess,
or decline -- does the Comm ssion even have the
power to decline to take that up?

MR. SHANDLER: So, M. Chair, I'm
sure there's a section about prehearing notions and
things of that matter. So the parties are free to
file whatever docunents they want. | think that --
| have not heard sufficient information that the | aw
can be separated fromthe facts.

So | think Comm ssioner Bloon s response
that it's two days and -- one side gets one day, the

ot her side gets the other day, they can use their
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time however they want, if they want to spend it all
on | egal argunent, if they want to have three
Wi t nesses.

But after spending a morning listening to
the information, | have not been able to have
M. Savage stop hinself fromintertwining facts into
his | egal argunment. So | have not been persuaded
that there is a dispositive |egal issue. But,
again, he's free -- he is free to file papers
pursuant to the adjudicatory rules.

CHAI R CHANG. OCkay. | think I"'m
going to leave it there, because | think he is -- |
think the parties are free to -- the parties are
free to file papers that the rules allow themto
file and -- but that we are going to go ahead and
set the -- those -- I'msorry, not August, but
Sept enber dates and at |east hold that in the
cal endar so that they can be set for hearing.

And then it will be anongst the parties if
they can -- if they can agree to not -- agree not to
relitigate this 20 times over and to keep it all
at -- on the -- to keep it all on the 18th and 19t h.
| trust that counsel between the parties will be
able to figure out what is nost efficient for

everyone invol ved.
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| will just caution the parties that,
because we are setting it for a Thursday and a
Friday, there will be -- there will not be an option
to extend if things went long. So | urge both
parties to try to keep things as brief and as
conci se and as to the point as possible and to think
about how best to present their case, given those
time constraints so that we don't run over.

In that case, | will -- it sounds |ike we

are all agreed to at |east hold the 18th and the

19th for -- like to set this matter for the 18th and
19t h of Septenber. If so, | would entertain a
nmoti on.

COMM SSI ONER BLOOM M. Chair, | so
move.

COW SSI ONER AMPOMAH: M. Chair, |
second.
CHAI R CHANG: Any objection?
W t hout obj ection, so ordered.
OCkay. Looks like we've already run into
| unch, so | would entertain a notion to break for
| unch and cone back at 1:00 p.m and continue the
agenda for today's neeting at 1:00 p. m
MR. SHANDLER: So, M. Chair, the

next item would be |like three mnutes, so if | could
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beg your indul gence to do the next one.

CHAI R CHANG. Sure. W can do that.

In that case, | call case nunber 24594.

MS. HARDY: Good afternoon, M. Chair
and comm ssioners. Dana Hardy with Hardy McLean on
behal f of Targa M dstream

CHAI R CHANG. Thank you.

MR. TREMAI NE: Good nor ni ng,
M. Chair, and welcone. And to the conm ssioners.
My nanme is Jesse Tremaine. | represent the Ol
Conservation Division.

CHAI R CHANG. Thank you.

MS. HARDY: Would you like us to

proceed or --

CHAI R CHANG. | believe so,
M . Shandl er, unless you have -- unless you advise
ot herwi se, should the -- may the parties proceed?

MR. SHANDLER: Yes, they may.
CHAI R CHANG. Ckay. Go ahead,
pl ease.
MR. TREMAINE: |'Ill take it from here
initially and et Ms. Hardy junp in as necessary.
This was a case that was heard | ast
sumer. There was -- Ms. Hardy prepared a proposed

order at the request of the Comm ssion. There was
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sonme substantial delay in getting updates to that.

And then after further correspondence, | submitted
and -- the updated version recently through the | aw
clerk for -- for approval by the Comm ssion.

But based on the record of hearing and
after review by OCD' s technical staff and with
m ni mal proposed edits to what was prepared by
Ms. Hardy, | believe that the parties are in
agreenment on the formof the order and request that
t he Comm ssi on adopts that order today.

MS. HARDY: And, M. Chair, | agree
with M. Tremaine. Both parties agree on the form
of order and request that it be entered by the
Conmmi ssi on.

CHAI R CHANG. Okay. Looks |ike an
unopposed request.

Comm ssioners, did you have any di scussion
or questions?

COW SSI ONER BLOOM  No, M. Chair.

COVMM SSI ONER AMPOMAH: No, M. Chair.

CHAIR CHANG. In that case, | would
entertain a notion to -- | guess, to adopt the final
order of the Comm ssion.

COW SSI ONER BLOOM M. Chair,

woul d so nove.
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COWM SSI ONER AMPOMAH: M. Chair, |
second.

CHAI R CHANG. Before taking the vote,
" mjust going to confirmw th Conmm ssion counsel .

Do you need a roll call or a voice vote
good enough?

MR. SHANDLER: The roll call was only
specific to go into closed session. Everything else
you can do roll call.

CHAIR CHANG. All right. You nmean --
okay.

Well, any opposition?
Heari ng none, so ordered.
Congr atul ati ons, parties.

MS. HARDY: Thank you. And thank you
for your tinme. We appreciate it.

CHAI R CHANG. No problem

MS. LUBBOCK: Good afternoon -- oh.

CHAI R CHANG. Go ahead.

MS. LUBBOCK: | apologize. |'mhere
for the third matter. M nanme is Abby Lubbock.
here on behal f of Silverback Operating.

This Comm ssi on has already suggested that
we continue the case, so | don't know if you would

| i ke to di scuss that matter now or | ater. So |
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apol ogi ze for interrupting, but

CHAIR CHANG. | was just going to ask
t he comm ssioners: If you -- if you guys are fine
working a little bit into lunch hour here. | see

some nods, and | don't see vigorous opposition. So
|l et's go ahead.

In that case, | will call case nunber
25237. I will turn it over to the -- | will turn it
over to all the parties, all the various counsels of
record. |If you could keep your opening comments on
this brief, five mnutes, please, no nore.

Unl ess, Comm ssion counsel, you wanted to
junmp i n?

MR. SHANDLER: | do not want to junp
in. I'mwaiting for the parties to appear and then
make their statenents.

MS. LUBBOCK: OfF course. M nane is
Abby Lubbock. |I'm here on Ben Holliday and
Silverback Operating. | just wanted to say at this
time we have no objection to any sort of continuance
in this matter.

CHAI R CHANG. Thank you. Great.

Any - -
MR. SAMAM EGO:  Jonat han -- Jonat han

Samani ego representing -- representative of American
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Ener gy Resources.

CHAI R CHANG. Okay. Go ahead.

MR. TREMAI NE: Good nmorning. This is
Jesse Tremaine. | represent the O Conservation
Di vi si on.

MR. SAMAM EGO:  And | object to the
notion to continue. Anmerican has conplied with the
rules and the Division orders. | believe that it
needs to be handl ed today.

MS. LUBBOCK: From what |
understand -- | apol ogi ze. Go ahead.

CHAI R CHANG. That's okay. Go ahead.

MS. LUBBOCK: From what | understand,
I n accordance with subsection A of 19.15.4.13 of the
NMAC, any sort of prehearing statenents nust be
received at | east four business days in advance, but
in no event, later than 5:00 p.m Mountain Time on
Thur sday preceding the schedul ed heari ng date.
Unfortunately, we did receive that statement from
t he opposing party last night | think
around 6: 00 p.m

So that's kind of where we're -- we stand.
We understand that these prerequisites are necessary
to these hearings. So we would -- we would just

like to be in conpliance with those rules just so
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you-all can, you know, determ ne the matter and
be -- again, us being conpliant.

CHAIR CHANG. Great. Thanks. | wll
turn this over to Comm ssion counsel.

Conm ssion counsel, was there a -- are --
there is -- yeah. The Comm ssion counsel, could you
advi se us on whether or not the parties are properly
Situated to proceed, having filed papers on tinme or
not .

MR. SHANDLER: No parties filed
papers on time, whether that was by choice or not,
but that is -- it is what it is. So there's --
that's a mandatory requirenment.

There was paper that was filed, but it was
untinmely, and it also did not include all the
required elenments. |'m sure the Conm ssion could
proceed and have oral argunents, but it would
probably lead to a district court case.

So probably the cleanest way to do it is
just to postpone until the parties have sufficient
time to follow the rules. That way, it's -- there
isn't a decision where a court feels like it's a
deci si on made on form rather than substance.

So nmy advice to you would be actually --

and |I'm | ooking for the exact verb.
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Under rule 19.15.4.15, | would recomend
t he Comm ssion continue this hearing until it's next
regul arly schedul ed neeti ng.
CHAIR CHANG G ve nme that -- could |
have that citation again, please.
MR. SHANDLER: Yes. 19.15. 4. 15.
CHAI R CHANG. Okay. Reviewi ng the
record, conm ssioners, unless the other two
conmm ssioners saw sonething that | didn't, | don't
believe we got tinmely and thorough -- and sufficient
records fromany of the parties. So we are not in a
position to be able to proceed because it appears to
me that the parties have not fulfilled their burdens
under the rules.
So I would --
MR. SAMMMEGO: | object. | --
American. And on the grounds -- on the grounds and

merit, is that | was provided by the OCC clerk to be

able to provide the docunments the -- that sane day.

| got an email, her requesting both parties to file
the -- the statenents the sane day. They were
filed. | filed them before 5:00, the ending of the
day. | -- | also sent themto M. Ben Holliday
before the -- the end of the day at 5:00. There was

sufficient time for all parties to act within
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Di vi sion orders.

CHAI R CHANG. Conmm ssion counsel,
will you please read the rule again and advise us on
what the deadline was. Wasn't it -- wasn't it four
days ago?

MR. SHANDLER: M. Chair,
19.15.4.13(B)(1), New Mexico Adm nistrative Code, "A
party to an adjudi catory proceeding who intends to
present evidence at a hearing shall file a
pre-hearing statenment...serve copies on other
parties or, for parties that are represented... at
| east four business days in advance of the schedul ed
heari ng before the division or the conm ssion, but
in no event |later than 5:00 p.m nountain tinme, on
t he Thursday precedi ng the schedul ed hearing date.
This statenment shall include: The nanes of the
party and the party's attorney; a conci se statenment
of the case; nanes of the witnesses the party wl
call to testify at the hearing, and in the case of
expert wi tnesses, their fields of expertise; the
approximate time the party will need to present
[the] case; and identification of any procedural
matters that are to be resolved prior to the
hearing. "

CHAIR CHANG. So if -- if you could
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hel p us, does that nmean this -- in order to be
timely, the -- all of the docunments would need to
have been filed by 5:00 on June 17th?

MR. SHANDLER: That's correct.

CHAI R CHANG. Okay. |Is there any
factual dispute that the docunments were filed by
5:00 p.m on June 17th?

MR. SHANDLER: M. Chair, there's no
factual dispute. There's computer tinmestanps.

CHAI R CHANG. Right. Okay. So
unfortunately, in order to preserve your right to
have this hearing at all -- or to preserve Anerican
Energy Resources' right to have a hearing at all,

t he best that we can do for you, M. Samaniego, is
to give you the opportunity to cure the defect.
Because the other option is that we don't have a
proper jurisdictionally viable hearing at all.

So we're -- | would recommend to the
comm ssioners that we give you -- give the
appropriate party an opportunity to cure by offering
to continue this case.

And |'m open if any comm ssioner wi shes to
make a noti on.

MR. SAMAM EGO. | agree if we can

orally motion for a stay.
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CHAIR CHANG. [It's a continuance,
not -- well, | don't think -- | think it -- yeabh,
what -- | would imgi ne you're asking for the sanme
thing that we're offering you, which is to
reschedule for slightly later so that you have tinme
to file the docunents that would keep your case
alive. |If you -- so | believe -- and Comm ssion
counsel can advise, but | believe the word for that
I's a continuance, not a stay.

MR. SAMAM EGO. Well, | agree. |
understand the difference between a conti nuance and
a notion for a stay. A stay needs to be inplenented
in this matter for the fact that it involves gross
negati ve consequences. Anerican is going to suffer
irrelevant -- irreversible harm And Anmerican, as
you can see just by the numerous evidence that has
been presented, has standing and nmerit -- standing
and nerit.

So American would like to -- agrees with
t he conti nuance, but would also like to orally
notion a stay on the drilling of these wells.

CHAI R CHANG: So we can't decide on a

stay today. Counsel, | believe -- | nmean, you're

certainly -- unless otherwi se barred, |'mcertainly

happy to hear a request for a stay. You will have
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to step through the proper procedures to properly
bring that before the Comm ssion.

At this point to preserve your current --
to preserve the applicant's current case before the
Court -- or before this hearing -- before this body,
before this Comm ssion, | would invite one of the
comm ssioners to nove to continue and reset case
nunber 25237.

COWM SSI ONER BLOOM M. Chair, thank
you. Yes, you know, | don't believe we've seen a
witten notion for a stay, even to react to. And
given that, and the tine and attention we've already
given this today, and given what we've heard about
how t hese matters are handled in accordance with New
Mexico's rules and the OCC s rules from
M. Shandler, | nmove to continue this case at our
next regularly schedul ed neeting.

COW SSI ONER AMPOMAH: M. Chair, |
second.

CHAI R CHANG. Okay. Any objections?

Heari ng no objections from comm ssioners,
so ordered.

To the applicant -- to the applicant here,
M. Samaniego, if you -- if you proper -- if you are

able to step through and properly bring us a notion
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for a stay, I'msure the Comm ssion will -- wll
give it the due consideration. W're not able to

consi der that today, but it is now reset for the

next regularly scheduled neeting. And | -- | urge
you to work with legal -- work with either retained
counsel or find sonme -- somebody who can advise you

on the procedural steps to protect your rights with
this Conm ssion. But we |ook forward to worKking
with you to give you your -- your chance to say your

peace at the next regularly schedul ed date of

this --

MR. SAMAM EGO. | want it on the
record -- | want it on the record. ' m not pro se
to save a dollar. Okay? I'mfinancially -- I'm

financially capable. Ckay?

The big problemw th me being here pro se
Is that there's very few oil and gas attorneys that
handl e these matters, and it's created -- it has
created an atnosphere within the few that ethics and
standards don't matter and that it is just to
bl ackmai | an operator, stonewall an operator from
bei ng able to have justice here in America and here
in the New Mexico judicial system

CHAI R CHANG. | hear your

frustration. We're certainly happy to -- you're
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certainly nore than entitled to proceed pro se. |
just ook forward to --

MR. SAMAM EGO. | have to say --

CHAI R CHANG: -- being able to hear
your case.

MR. SAMAM EGO: l-- 1

CHAIR CHANG. We | ook forward to
being able to review your case at the next regularly
schedul ed heari ng.

So, Ms. Apodaca, would you rem nd us when

that date is?

MS. APODACA: That date is July 17th.
And actually, there is a hearing schedul ed on that
date that has the potential to take the entire day.
So we may have to put it on the August.

CHAIR CHANG. Well, let's set it
for -- well, we'll set it for July 17th -- well,
we' ve already ordered it set for July 17th. So it
will be set for that, and we'll have to nmanage our
docket as necessary when July conmes around.

MS. APODACA: Ckay. Okay.

CHAI R CHANG. Okay? In that case,
the next item-- thank you all very nmuch. And the
next item of business is any pending litigation. |Is

t here any other pending litigation that we need to
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di scuss at the nonent?

MR. SHANDLER: M. Chair, there's no
pending litigation.

CHAI R CHANG. Okay. Other business?

Comm ssioners, any other business you w sh

to bring up?

COW SSI ONER BLOOM  No, M. Chair.

CHAI R CHANG. Okay. The only thing
that | have there is, | know -- if |I'm understanding
correctly, there's -- | don't know that the
Comm ssion has typically designated a vice chair
before. | just thought that -- | don't want to put
anybody on the spot here today, but just food for

t hought for next time, or whenever we neet again,

if -- if either comm ssioner wi shes to be designated
a vice chair in case | am del ayed or -- or unable to
make it to portions of the neeting -- just a thought

as to whether that m ght be logistically hel pful for
t he Conmi ssi on.

And then | ooks |ike we've already noted --
or we've already advised everybody that the next
meeting is July 17th. So at this point, | would
invite a notion to adjourn.

COW SSI ONER BLOOM M. Chair,

nove to adjourn.
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COW SSI ONER AMPOMAH: M. Chair, |
wi Il second.
CHAI R CHANG. Thank you very mnuch.
Thank you.
Heari ng no opposition, so ordered. W are
adj ourned. Thank you all very nuch.

(The proceedi ngs concluded at 12:25 p.m)
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AFFI RMATI ON OF COMPLETI ON OF TRANSCRI PT

|, Kendra D. Tell ez, DO HEREBY CERTI FY t hat on
the 24th day of June, 2025, a hearing of the New
Mexi co O | Conservation Conm ssion was taken before
me via video conference.

| FURTHER AFFIRM that | did report in
st enographi ¢ shorthand the proceedings as set forth
herein, and the foregoing is a true and correct
transcri pt of the proceedings to the best of ny
ability.

| FURTHER affirmthat | am neither enployed by
nor related to any of the parties or attorneys in
this case, and that | have no interest in the final

di sposition of this case in any court.

July 8, 2025
tﬂ V\CL‘Us "T:ﬁe}%f,

KENDRA D. TELLEZ

Veritext Legal Sol utions
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