'CASE 3858: Application of H. C.
'BERRY for an order requiring the
(fencing of oil-field installations
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GOVERNOR
DAVID F, CARGO
CHAIRMAN

State of Netw Mexico
®il Gonservation Gommission

STATE GROLOGIST
A L. PORTER, JR.
SECRETAAY - DIRRCTOR

LAND COMMISSIONER
GUYTON B, HAYS
MEMBER

. 0. BOX 2089
SANTA FE

- October 4, 1968

Mr. Thomas A. Donnelly Re: Case No. 3858
Catron, Catron & Donnelly Order Bo. o 1516
Attorneys at Law ' Applicant:

Post Office Box 788 -
 Santa Fe, Rew Mexico . H. C. BERRY
Dear 8ir:

Enclosed herewith are two copies of the above-referenced Com-
mission order recently entered in the subject case.

va;y truly yours,

I G

A. L. PORTER, Jr.
Secrstary-Director

ALP/ir
Carbon copy of drder also sent to:

Hobbs OCC x
Artesia OCC

Aztec OCC____ X ; ‘

Other Richard Morris, George Eaton, Jason Kellahin, Robert A. Meyer,
Ronald Jacobs, Stanley Crout, William Griffith, Lewis Jamison,
James E. Sperling, J. Gregory Merrion, Roland L. Hamblin,
Thomas Dugan, John Redfern, Arturo Ortega, F. J. Holland,

A. H. McLeod, John Carothers, U. S. G. S. in Roswell and

Farmington, Mr. Michael T. Solan, Oscar Jordan

PRt




BEFORE THE OIL CONSERVATION COMMISSION
OF THE STATE OF NEW MEXICO

IN THE MATTER OF THE HEARING
'CALLED BY THE OIL CONSBRVATION
COMMISSION OF NEW MEXICO FOR
THE PURPOSE OF CONSIDERING:

CASE No. 3858
Oider No. R=3316

APPLICATION OF H., C. BERRY FOR AN

ORDER REQUIRING THE FENCING OF OIL~
FIBLD INSTALIATIONS, RIO ARRIBA AND
SANDOVAL COUNTIES, NEW MEXICO, ‘

_ ORDER OF OMMIES ION
BY THE COMMISSION:

at Santa Fe, New Mexico, before the 0il Conservation Commission of
New Mexico, hereinafter referred to as the "Coumisgsion.”

NOW, on this___4th day of October, 1968, the Commission, a
quorum being present, having considered the testimony presented
and the exhibits received at said hearing, and being fully advised
in the premises,

EINDS:

(1) That due public¢ notice having heen given as required by
law, the Commission has jurisdiction of this cause and the subject
matter thereof,

3 {(2) That the applicant, H. C. Berry, is the owner and
operatoxr of a ranch of approximately 80,000 acres comprising
state, federal, and fee lands located in Rio Arriba and Sandoval
i Counties, New Mexico, embracing, with certain minor exceptions,

!

i the following=described area:

TOWNSHIP 22 NORTR, RANGE 6 WEST, NMPM

Sections 1l through 3: All
Section 4 R,/2
Section 53 N/2
Section 103 B/2
Sections 11 and 12 All

vvvvv Thie cause came on for hearing at 9 a.m. on September 18, 196@
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CABE No, 3858
Order No. R-3516

TOWNSHIP 23 NORTH, RANGE 6 WEST, MNMPM
; Sections 1 through 36: . All

TOWNSHIP 23 NORTH, RANGE 7 WEST, NMPM

Sections 1 through 3: - All
Section 43 E/2
Section 103 N/2
Sectiona 11 through 14: - All

TOWNSHIP 24 NORTH, RANGE 6 WEST, NMPM

Sections 1 through 36: All
TOWNSHIP 24 NORTH, RANGE 7 WEST, NMPM
Sections 1 through 3: All
Sections 8 through 163 . Aall
Section 173 B/2
Section 20: E/2
Sections 21 through 28: All
Section 29: E/2
Sections 33 through 36: All

TOWNSHIP 25 NORTH, RANGE & WEST, NMPM

Sections 1 and 2: All
Sections 11 through 14: — All
Sections 21 through 361 All
TONWNSHIP 25 NORTH, RANGE 7 WEST, NMPM
Section 25: 8/2
Section 26: 8/2
Section 35: E/2
Section 363 All

(3) That persons other than the applicant own and operate
numerous oil and gae wells and installations related thereto
on said ranch.

{(4) That the applicant seeks an order cequiring the fencing
{of 2ll wellhead eguipment, tank batteries, pumping installations,
idisposal pits, oil-pipeline risers and valves, and all similar
éoil-field installations located on applicunt’s said ranch.

h .

i {5) That orn. numerous occasions liquid hydrocarbons and

i hydrocarbon impregnated substances have been easily accessible,

|
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CASE Nn. 3858
Oxder No. R-31516

in the area of certain of said installations, to caitle on the
subject ranch,

(6) That liquid'hydrocafbons and hydrocarbon impregnated
substances will, in certain circumstances, be consumed by cattle.

(7) That the consumption of liquid hydrocarbong and hydro-
carbon impregnated substances by cattle is injuriocus to the well-
being of said cattle.

{(8) That liquid hydrocarbons and hydrocarbon impregnated
substances should not become easily accessible to cattle on the
subject ranch due to improper oil-field operations.

(9) That proper construction and maintenance of oil-field
installations, properly observing ‘presently exil?ing rules and
regulations of the New Mexico Oil Conservation Coaeission will
afford reasonable protection against liguid hydrocarxrbons and
hydrocarbon impregnated substances becoming easily accessible
to cattle on the subject ranch.

(10) That, at this time, it is unnecessary and would, there-
fore, be unduly burdensome upon the operators of the numerous
oil and gas wells and installations related thereto, located on
the subject ranch, to require all of said installations to be
fenced.

(11) That the subject application should be denied.

IT XI5 THEREFORE ORDERED:

(1) That the subject application is hereby denied.

(2) That the owners and eperators of oil and gas wells
anéd other related installations on the above-described lands
are hereby admonished to properly construct and maintain said
wells and installations in a workmanlike manner in order to
_af‘ord raasonable protection against access to hydrocarbons
‘or hydrocarbon impregnated substances by cattle on said
’premiaea.
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|CASE No. 3858
lorder No. R-3516

; (3) That jurisdiction of this cause is retained fot_§h0§1
elitry of such further orders as the Commission may ‘deem neces-. it
sary. . : N i

. DONE at Santa_Fe, New Mexico, on the day and year heiéinéhbve
designated. ‘ R

STATE OF NEW MEXICO

WATION COMMISSION
[

DAVID F. CARGQ: ajirman

~

-

A. L. PORTER, Jr{, Member|& Secretary

. P H ¥
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SKELLY OIL COMPANY

P. O. BOX 1850

PRODUCTION DEPARTMENT , TULSA, OKLAHOMA 74102
C. L. BLACKSHER, VICE PRESIDENT September 20, 1968

W. P. 'WRITMORE, MGR. PRODUCTION

W.D. CARSON, MGR. TECHNICAL SERVICES

J. R. TEEL, MGR. JOINT OPERATIONS 5
GEORGE W. SELINGER, MGR. CONSERVATION /7

Re: Case Nol 3858
Application of H. C. Berry

0il CbnséfVation'Commi331oh (3)
PQ’ 0- BOX 2088 - - . . )‘.p, \ - 7 23 1‘. vy ‘:; e ‘(3
Santa Fe, New Mexico 87501 , owd ok i ob

Attention: Mr. A, L. Porter, Jr., Secretary-Director
Centlcmen:

At the recent hearing held September 18, 1968, in the captioned case, Mr. H. C.
Berry gave testimony and submitted certain photographlc exhibits, particularly
Exhibits 3 and 4, reflecting the condition around the well head of Skelly 0il
Company's Farming "E" No. 3 well, located in Section 2, Township 24 North,
Range 6 West, Rio Arriba County, New Mexico. Mr. Berry stated these pictutes
were taken June 6, 1968, Mr. Berry testified that he had received little or
no cooperation from Skelly 0il Compariy in remedying situations where oil

might be available to cattle on his ranch,

We wish to call your att ention to the Commxssion s files in this matter,
particularly a Jetter dated June 25, 1968 from Mr. Emery C. Arnold, Supervisor
of District No. 3, to Skelly Oil Company pointing out situations where oil was
found to be ava1lab1e to cattle. "This letter was answered by us on July 9,
1968 poxnt1ng out in each specific instance how the situation had been
remedied and assuring the Commission that we will in the future make closer
inspection of our locations and keep these problems remedied. We are attach-
ing copiés of these letters for your convenience.

x The Commission can rest assured that Skelly 0il Company will continue to pursue
this matter and will do everything reasonably possible to keep crude oil from

_ being made available to cattle, not only on Mr. Berry's ranch but also in any

& other area and on any other ranch on which we operate.

Yours very truly,

Ronald J. Jdcdf
RJJ:br Conservat¥Yon{fittorney
Attach.

cc~Thomas A. Donnelly, Esquire
Catron and Catron
The Plaza ‘
Santa Pe, New Mexico 87501 w/ attach.

s il




e ' GOVERNOR
DAVIO F. CARGO
CHAIRMAN

State of Netw Hexico
®il (ﬂnnsetbattan (ﬂummwsmn

. \n,,

e ) ﬂ&: k

‘
4
‘ PR SN : STATE QEOLOGIST
A e A 4 "o A. L. PORTER, JR.
o eNeER : : e SECRETARY - DIRECTOR
1000 RIO BRAZOS ROAD
AZTEC

June 253 1968 7

Skeily 0il Company
P. 0. Box 510 :
Farmington, New Mexico 87401

] |
: . o P CroT
Ly Sz 23 4o ¢
|

Gentlemen: Sox

Recent field |nvest|gat|ons of oil and gas producing wells in Southern
Rio Arriba County were made by Commission personnel As we have
discussed with you by télephone, certain conditions were found at wells’
"~ and tank batteries operated by you which constitute hazards to cattle
. { and sheep which are grazed in this aréa. | am listing those locations
where these conditions were discerned.

. At the Jicarilla B #6 well, located in Qhe southeast-quarter of the
northwest quarter of section 32, township 25 north, range 5 west, the

: stuff:ng box on the pump was leaking and live oil was standing in puddles
| " in an unfenced area, .

2, At the'J}éérfflatérLEQEQ:Béﬁtéry #2, located in the nofthwest quarter
; of section 32, township 25 north, range 5 west, live oil was standing in
a puddle at the base of the vent stack,

3. At the Farming E #3 well, located in the northeast quarter of the
southwest quarter of section 2, township Zh north, range 6 west, the
’stufflng box on the pump was leaking and I:ve oil was standing-in puddle>
in an unfenced area,

AR e T v

Commission rules require that oil field waste of any type be placed in
fenced pits. Although fenced pits are present at all of the above mehtioned
locations,. the conditions described are outside the fenczd area: If it is
not poss:ble to operate your |nstallat|ons§|n such a manner as to prévent
;59|lled 1J from-being access:ble to livestock ‘then the Commission will
require“that all installations at -each location be fenced and have fire
walls constructed inside the fences to prevent oil from flowing outside

the fenced area,.
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June 25, 1968

A5 there are several huhdred head of

operations, we urge you
ment ioned conditicns so0!

to take imme

I

Lcattle ln the nmmeduate arta of your

iate acilon to cérrect the above

as to preven& any further 10ss of )ivestock.

Please report in writing to thus off!ce w!thin the next ten days from this.
date steps you have takén to correct

what future actlon is aﬁtlcrpated to!

Yours very truly,

7 “2
Emery C..Arpold

Supervisor, District #3

ECA:mcu

: s ko ik
cc: 0il Conservation Commnsslon

Santa Fe, new Mexuco

U. S. Geological Su}v ey

Farmington, New Mex

State Land Office

Santa Fe, New Mexlco

CO

i

‘the aboée ment loned condltions and
prevent recurrence of similar conditions,




SKELLY OIL COMPANY

Drawer 510 .
Farainpton, New Mexico

July 9) 1968

S5tata O0f Now Mexico
~04) Conservation Comiission
10" Rio Mrazos Road
Aztec, New Moxico . o

Gentlenen! 4l

‘Regardine yonr lettor ';Iiu‘ié v25, 1968 _on_hazardous ‘conditions at
our various locations -in Southern Rio Arriba County, we havs
taken steps to correct these conditions.

1. At the Jicarilla B #6 woll, located in the sonthest quarter
of the nrorthwest quarter of aection 32, township 25 north, ranre
5 weat, the oil has been covered up, and Polish rod lubricators
have been installsd,

2. At the Jicarilla N Lease Dattery #2, located in the northwest
quarter of section 32, township 25 North, ranre 6 west, the
vent pips saction of the battery has been fencei,

3+ At the Faruing & #3 well, located in the northeast cuarter of
the southwest quarter of section 2, township 24 north ranre 6
west,; the 01l has been covered un, and Polish rod luhricators

- ‘have teen 1nstalled.

Hgiring taven these steps, ws will, inthe future, make closer
inspections of onr locations to keep these problens remndiod.
It 1s ‘hooed that this will meet \dt.h your approwal .

Yours vory truly,

@;ﬁfommn » i

Skelly Cil Coupany
Jm t m ? &’{,’ )%L LKW

S O R -
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'/ Class of Service
This is a fast message
. unl: deferred char
act 3 ated by lhc
proper symbol.

The fling time showa in the Jate line na domestic telegrams |$IOCALT|MF:lpoml(forgn Time of receipt sLOCAL"llHIut

NL=Night Le wer |

W. P. MARSHALL TELE R. W. McFALL
CHAIRM AN OF THE BOARD PRESIDENT LT'J ternational

Leteer Telegram

WESTERN UNIION e

ition

T T LA036 SSL345 i L104g),

o

L FRAO19 PDF= FARMINGTON NM;E';x 18 1019 A MW 18 A 10 43

MR A L PORTER DLR IMMY RPT DEL= é'aﬁc5g<534

NEW MEXICO O1L CONSERAVTION COMMISSION MORGAN HALL
STATE LAND OFFTCE BLDG SANTA FE NMEX=

UNABLE TO ATTEND HEARING OF CASE 3858 o PLEASE ACCEPT
THIS AS STATEMENT OF MY POSITIONe PROPOSED ORDER WOULD

IMPOSE ¢y TREME OPERATING DTFFTCULTTIES ON PRODUCE RS

| KNOW OF NO CIRCUMSTANCES WHICH MAKE NECESSARY SPECTAL
RULES FOR THTS AREA AS DISTINGUISHED FROM OTHER AREAS
OF THE STATE WHERE OIL AND GAS 1S PRODUCED ON GRAZING
LANDSe | OPPOSE THE ADOPTION OF THE ORDER REQUESTED‘"

J GGEGORY MERRQN=

T SYMBOLS N

CLASS - SER\”CQ S ERN \ ¢ |
- " a4y .
This is 2 fast message I [ ] b A. D) DL 0a ¥ Letter
unless its deferred chaze . : X\Lfﬁh Lette
acter is indicated by the W. F. MARSHALL TELE GR A M R W. McFALL { | nternationa [
propet symbol. CHAIRMAN OF THE BOARD PRESICENT i LT_L e T Segram

. Thc fili ug time chown in'th# da xa Fae an domesr ic telegrams is LOCAL TIME ar point of origin: Time of receipt is LOCAL TlMEat pomx ofdest ination

gt~ 'LA090 NSC356 b

NS ODA191 PD 3 EXTRA= FAX onssgA TEX 16 358P cnygg
MR PETE PORTER, OIL CONSERVAT!ON comm= ’ :
STATE LANE OFC BLDG SANTA FE NMEX=

EL PASO PRODUCTS COMPANY, AS OPERATOR OF THE DEVIL'S FORK '

'GALLUP ofL POOL " HEREBY 0 JEQ TS TO THE APPLICAT}ON OF H C

BERRY TN CASE\f2§§8,TO ) BE HEARD AT THE REGULAR HEARING ONV
WEDNESDAY MORNING, SEPTEMBER 18, 1968« AS OPERATOR OF THE

DEVILS FORK GALLUP POOL, WE WOULD BE FORCED REASONABLY
AND UNNECESSAR!LY TO FENCE 1IN MANY OF THE UNIT

INSTALLATIONSo WE THINK OlL COMMISSION SHOULD STUDY

lCAREFULLY THE EFFECT SUCH AN ORDER WOULD HAVE ON THE FNTIRt-

- !

e & o AT

T S e T e A R R et 3 AT i e,

:“i":f*:“:; WE STERN UI\TTON *w ‘

cter isi ndc rcd bythe W. P. MARSHALL EL , ) NL=Night Let
proper symbol. CHAIRMAN OF THE BoARD E GRAM ). LT—"“ tnational
. Leute, T am J

clegra

The filing time shown in theadatctirse on domestic telegrams s LOCAL TI\IE at point of origin. Time of receipt is LOCAL TIME ar poin: of destination

[ ) 1

’OIL AND GAS INDUSTRY IN NEW MEX#CO- WE REGRET THE FACT
THAT WE WSLL BE UNABLE TO ATTEND THE HEQRING IN PERSON-

ROLAND L HAMBLIN MANAGER LAND DEPARTMENT 'EL PASO
PRODUCTS CO==
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REDFERN DEVELOPMENT CORPORATION
WILCO BUILDING

i [ .
e e 2 e i by

! MIDLAND, TEXAS 79701
i .
; Lt o1
POST OFZICE BOX 1747 . : : © IN REPLY REFER TO
AR September 13, 1968
! arcopEheron - riLe,
:Eumo.\‘i MUTUAL a.?uu
i AmEA CODE 918 Xi

;
{
!
¢

~ New Mexico 011 Conservation Commission
P. 0* Box 2088
: Santa Fe, New Mexico 87501

,Attention: Mr. A. L, Portér, Jr.

1

‘ ‘ Lo A Re: Casef #385 : :
» : ’ ApplIcation of H. C. Berry
EGenrlemen: E -
. ﬁWe have received notice of the hearlng to ‘be held by the 0il
,Coneervation Commission on September 18, 1968 which is an application

%oi H.: C. Berry ‘with reference to fenc1ng “of 6ii field installations
.on Mx, Berry 's ranch.

We belﬁeve that the Oii Conservation Commission and its field '

;;taffihave ample authority under i;s,xulﬁﬁhandwregula:Lgns«;o“effectively
;hamdle any problems that might arlse. We do not belleve that sggvlal

fre; UTAELEHS ~Should be enacted -
: S, & > %_ naria et BTN s g e vna
we therefore urge that the Comm1331on disapprove thlS application.
| |
Jr.
i
JIR:b1
| NISF
H
:
i




Posr Orrice Box 234 TELEPHONE: $25-0184 Office
825-569¢ Home

7ip Codle 87401 DUG AN PRODUCTION CORP. "Area Code 505

709 BLOOMAELD RD,
FARMINGTON, NEW MEXICO

September 11, 1968

| o ,‘ p
ol | | S
| e

Mro A, L. POrter, Jre

0il Conservation Commission
Box 2088 N
Santa Fe, New Mexico 87501

Re: Case #3858
Application of H. C. Berry

Dear Mr. Porter:

We are are_opposed tQ_ ‘the_application of Mr. H. C. Berry to require
the fencing of oil-field.installations in Rio Arriba and Sandoval
Counties, New Mexico, and reque.at that the commission disapprove
the application,

I an sure thau the fencing of plts of this type is already cov-
ered by the rules of the 0il Conservation Commission. We feel
that thousands of wells have been operated in New Mexico withoub
the necessity of fencing the entire installation-and we feel sure
that Mr. Berry would find fault with any type of oil-field fence,
as he expressed in the hearing of July 25, 196%. _Thé fencing of
the oil-tield installations would not solve the problems that
exist on the Berry ranch,

» Slncerely »

Thomas A. Dugan

dw

ccs FEmery Arnold




J.R . MODRALL

JAMES E.SPERLING

LAW OFFICES QF

R A T N F.SIMMS (1885-1954
JOSERH E.RIEHL MODRALL, SEYMOUR, SPERLING, ROEHL & ILiRRrIis  voHN F.sme 254)
= AUGUSTUS T. SEYMOUR
GEORGE T. HARRIS, JR, - . (‘QO?-]QSS)
OANIEL A.SiSK PUBLIC SERVICE BUILDING e
LELAMD S, SEOBERRY, UR, o P.O. BOX 2168 -
ALLEN C.DEWEY, JR. VELEPHONE 243-4511
FRANK H.ALLEN, JR2. ALBUQUERQUE , NEW MEXICO 87103 AREA CODE 505

JAMES P. SAUNDERSG, JR.
JAMES A.PARKER

BENRY G. COOF‘S
VOMN R.COQONEY

September 13, 1968

KENNETH L.HARRIGAN

PETER 4. ADANG
CALE W.EX

Mr. A. L. Porter; Jr.

Secretary - Director

New Mexico 0il Conservation
Commission ,

State Land Offiée Burldlng

Santa Fe, New Mexico 87501

Re: Case No.‘385§,~?Application of H. C. Berry
Dear Mr. Porter:

I have been informed that the captioned application
has been set for. hearlng on September 18, 1968. I will
not be able to attend the hearing and for that reason,

I am by this letter: commun-catlng to the Commission for
consideration at the time of the hearing my views and
comments -in op9051t10n to the appliczation.

I represent Petroleum Consultants, Inc., an owner
ang operafﬁfmnf“bll‘and/or gas wells in the designated
pools lying within the area descrlbed in the application.
In addition to my rﬂpresentatlon of this operator as an
attorney, I am also personally interested in and am the
owner of working interest in this area.

The great majorlty, if not all of the lands-des-
cribed in the appllcatlon is pub11c domaln land subject

t O‘l and-gas leasesiissued b_y t.ut: uu_l.t.t:u States of

America. In somé“instances, surface patents to the lands
have been issued by tne United States with the minerals
in¢luding oil and gas: hav1ng been reserved. The surface
ownership is servient:to the mineral interest ownership

reserved by the Unlted States. There are some fee simple

L SO Wy

‘lands or deeded 1ands in the area, but none of these are

included within the areas of interest of either Petroleum
Consultants, Inc., or myself,

It is my opinion that the Oil Conservation Commission
of New Mexico does not have jurisdiction to entertain con-
sideration of the appllcatlon or grant the relief sought
by the appllcatlon. My authority for this statement is
contained in the, spec1f1catlon of authority of the Commis-
sion as contalned in ‘Sections 65-3-5, 65-3-10 and 65-3-11,
New Mexico Statutés Annotated, 1953 as amended. Ba51cally,
the Commission's jurisdiction, authority and power is limit-
ed to matters relating to the production of oil and gas, the




=]
H
i
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Mr. A. L. Porter, Jr.
Septcmber 13, 1968
Page 2.

prevention of waste thereof and the protection of correlative
rights of owners of interest therein. The application seeks
to have the Commission adjudicate matters which do not relate
to these powers and duties. The appllcatlon seeks to have
the Commission assume a judicial function in determining the
property rights of the applicant and others and to determine
contractual and tort obligations and liabilities and, in ef-
fect, the appllcatlon seeks an order grantlng injunctive re-
lief of mandatofy nature. Obviously, this is a judicial
function and not an admlnlstratlve function falling within
the Commission's jurisdiction..

If'the Commission were to undertake to proceed to hear-

- ing upon the appllcatlon,:lt would be required to make find-

ings of fact and conclusions of law which are solely within
the province of ‘the courts of the State of New Mexico, and
not within the province of an administrative agency.

I respectfully urge the Commission to dismiss - the a}511~

cation on the grounds of lack of jurisdiction, and I ask that"”

this letter be made a part of the record of your office relat—AF

ing to the application.

/ //’1/\/\/\/ /

/ James E. Sperl‘n~

JES:jv , U



Refore the
W MEXICO OIL CONSERVATION COMMISSION
at
SANTA FE, NEW MEXICO
EL PASO NATURAL GAS COMPANY'S
STATEMENT IN OPPOSITION TO
H. C. BERRY, APPLICANT, FOR .

FENCING QBDER5 RIO ARRIBA AND
'SANDOVAL’ COUNTIES, NEW MEXICO

Docket No. 3858

EY Paso Natural Gas Company as owner and operator of oil and
gas leases within ﬁhé area described in this case, respectfully opposes
the reQueSt of applicant; H. C. Berry, for a fencing order for oil and
gas installations. Without admitting ihe accuracy or the validity of
- the allegations of the applicant reiétive t5 waste oil upon the surface
of applicant's premises, or the extent of a&nages resulting therefrom,
‘it is our position that redress for such damages, resulting from negl%;;
gence, unwofkmanlike or poorly maintained oil field operations, should
be sought in a court of law. For the applicant to apply to this Commis-
sion for general relief through a fencing order as broad as fhis one is
inappfopriate'bécause it exceeds authority granted in the Acf. An admin-
. istrative act will be struck down by the courts whenever that act exceeds
the 1limits of the statute the Commission is constituted to implement or
~ whenever the Legislature attempts to delegate its prerogatives té a
commission, '

The Oil and Gas Conservation Act in New Mexico is set forth -
in New Mexico Statutes Ammotated, 1953, Chapter 65; Article 3, §§ 1
through 2. The enumeration of the powers and duties of the Commission
in Sections 5, 7, 10, 11, and 11.1 of the Aet do not include by the
broadest implication the unreasonable, inappropriate and unduly burden-

some power of requiring all oil and gas operators to fence their
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installations for ithe beneht of other surfac‘e users. ‘Except in’
instances of fire,|breaks, leaks or blowoﬁtof 0il goes‘'to storage and
then is transported by tr'uck or plpelme to- market. { The only ccceasion
for fh'ere toc be a planned or expected dlsposﬁ,lon of 01l related
matter is when tank bottoms and similar‘, f‘orms‘ of oil field wastevj’are
diSposed of . Because the 'di%sch‘"arge of these isubs’ca‘uf‘des* onto the gsur—
face occurs in the {normal cfo%urse of operations and o%cca%siéhally in
emerger‘jiey con‘ditioxjns the Co}r%mis’sion wisely fe&uires 3Such 511 field
wastes to be placed in pits’ iwhi‘ch shallébe fehced and fhe’?feﬁc”e kept
in good repair, under Rule 313 of the Cormnlss‘mn Ruieu ' The dis“p%)sal'

of oil or oil fielo waste omo the surfuce uuoer any other cucumstances

is prohibited under the Ccmr’n}ssion Rules. Exc"ept f‘or pits, fencing

places ‘a restriction and buir‘itién‘on the use ofipmper‘{ty %fhich is tlfirea—

sonable and oppressive. Legal writers dnd coﬁrts everywhere agree that

even iliough ends sought to be achieved” by certam 1eg181at1ve enaci-

ments are within the pollce power the methods and procedures prov1ded
may be constltutlonally obdectlonable whenever they are unreaoonable s

arbltrary, or oppre:sswe and;not really ‘de31gned to accompllsh the ex-

pressed purpose of the act, We submit such 1S the cé.sefin this aﬁpliea—

tion.

i

To justif\iy a state'in interposing its authorify in behalf of

the public by the e:

interest of the pub!

kercise of its police power%, it m&St %apf)ear thzft the

lic requ1res such mterference a_nd that the .means

: Z

are reasonably neceésary for the accompllshment of the purpose and not

unduly oppress:we upon mdmlduals Th1s commission has authorlty" and

power uﬁder the Act

to requ1re operatlons to be conducted in such man.er

as not to injure ancther's property ’Ihose v1olat1ng the starxdard




requiréd should be diseiplined, if operations are injurious to another,
There may be ten or twenty or a hundred instances where evidence is
available to show where a pipe is leaking, a loading &a.ea soaked in
waste oil,>sludge drained from a taﬁk; but there may be thousands of
wells and other instailaticns which are properly operated and main-
tained. Must several thousand fences be erected because ten or a hunj,
dred oil field installations are maintained in a manner violative of
existing rules? The solution is proper enforcement cf the Act as it is;
namely, clean up and operate in é workmanlike manmer. -It is ﬁot a valid
solution within the power of the Commission to condone poor operation
and by'an expedient alternative require everything to be fenced. The
‘basie issue to which We address oukselves is whether the Commission may
constifutionally correct deficient operation by issuing an order which
has no statutory sanction or justification in reason.

-Wé, therefbre, respectfully urge the Commission to dismiss
the application of H. C. Berry on the ground that the Commission has '
the power and authority aiready delegated to it under the Act to correct
the existing situation and for the further reason’that the order requested

is unreasonable.

Dated at E1 Paso, Texas, September 17, 1968.

Respectfully submitied

§

EL PASC NATURAL GAS COMPANY

by:W/- WZ;/@Q-—

e v RS L

Robert A. Meyer
Attorney
Office of General GCounsel

RAM/am
©/17/68




BERRY FARMS =

H. C. BERRY P. O. Sox 407 bt PHONE 734-5897
DEXTER, NEW MEXICO : -

Auzust 13, f968 S =

COYTON

‘&W? | féx/—» 25 SF

oYy -

§£=J tr. A. L. Porter, SecreLaxv~J1rector
CATTLE 0il Conservation Ccmmission

: Santa Fe, hew [{exico

Dear iir. Porter:

ALFALFA - As your office is well: aware, livestock losses on
our ranch have been heavy this year, and we believe that this
has been caused by their consumption of crude oil. Verifi-
cation of the accessibility of crude o1l has been ‘made by
your field men, State lLand Office personnel, BLM personnel,
veterinarians and others., Almost without exceptlon every
-location has at one time or another been a hazard £0 livestock
because of crude oil.

: To remedy this deplorable, dangerous situation and
to prevent its reoccurrance, 1 formally request and make ©
apwllcatlon for the 0il Conservatién Commission to hold hear-
ings to consider the proposition that all o0il operators that
operate within the boundaries of my ranch be required to con-
struct and maintain in good condition "livestock-proof" {(in
this case, cattle) fen01ng of all well-head equlpment tank
batterles, pumping installdtions, disposal pits, oil nlpellne
risers and valves, &and- similar O¢L'fleld installations., We
also request that all oil-transporting pipelines be of oil-
tight, leak-proof construction and maintained tc prevent any
leakage or spilling onto the surface, and constructed in such
manner as to eliminate any hazard to livestock or personal
rroperty. These reguirements are to be- followed whether they
are located on fee land, leased lard, or surface user permit
lancd , .

As you know, the ranch is located within Rio Arriba
and Sandoval Counties, MNew liexico, with Highway 44 besecting
it east to west. All the lands within said boundaries, with
one small exception, are owned or leased by me. The legal

: description of the outside sections are as follows, starting
o with the northeast corner and moviryg south and westward:




T SN A

¥r. AJtl. Porter l)] vonservation Gomin. Page 2
| Sections 1, 2, 11, 14, 23, 22, 21, 29, and 30 .
] i Fowgbhlp 25 torth, Range 6 Vest.
: 3 ' ,
. Sections 8325, $320, and E135, Township 25N, Range 7W
% Sectlon4 3, 10, 9, 8, Ei17, 16 £120, 21, Ei29, 28,
: cand 33, Township 24 “orth Tan?e 7 West. L
\ Aé ﬂ Ni10, 11, 14, and 13, Township 23
; ; In“th,'fange 7\est r
: Sec§10n§119, 30, 31 and 32, Township 23 North,
: /| ange % vest. :
| sectiond N5, kb4, 3, E310, 11, 12, and 1,
R ' Townshkip 22 Korth, Dange 6 West.

il i
Sections{'36, 25, 24, 13, 12, and 1, Towns hlp 23 horth, -
: % Range 6 Vest. ~

é

Sectlon 136,725, 24, 13, 12, and 1, Township 2 North, -’

‘ Range b viest. ,
ect;oné 36 25, 24, 13, and 12 Township 25 North,
. Hange 0 sest

i 4

. Your favorable consideration to hold a-hearing on
‘this matter at theAearlleqt meeting date will be apprec1ated
Awaltlnv your repl&, I ‘remain

A

§ ‘ i Sincerely iyours,
£ ‘ i < :

s { <::§E;2422@L/

: SR N ’

: o H. C. Berr

B




Docket No. 27-68

DOCKET: REGULAR HEARING - WEDNESDAY ~ SEPTEMBER 18, 1968

OIL CONSERVATION COMMISSION - 9 A.M. - MORGAN“HALL, STATE LAND OFFICE BUILDING,

SANTA FE, NEW MEXICOC

ALLOWABLE:

(1) Consideration of the o0il allowable for October, 1968:

(2) COn51derat10n of the allowable production.of gas for October,

" 1968, from thirteen prorated pools in lea, Eddy, and Roosevelt
_Counties, New Mexico. Consideration of the allowable production
of ‘gas from nine prorated pools in San Juan, Rio Arriba and
Saﬁdévél”Cbﬁﬁtiéé, New Mexico, for Cctober, 1968.

Appllcatlon cf H. C. Berry for an order requ1p1ng the fencing of oil-
field 1nstallat10ns, Rio Arriba and Sandoval Cournties, New Mexico.
Applicant, in the above-styled cause, seeks the promulgation of an

“order requiring the fencing of all wellhead equipment, tank batteries,

pumping installations, disposal plts, 0il pipeline rlserq and valves,
and all similar oil-field installations located on aphlicant's ranch
in Rio Arriba and Sandoval Counties, New Mexico, said ranch occupylng
that area more particularly described as follows:

RIC ARRIBA AND:SANDOVAL COUNTIES, NEW MEXICO

TOWNSHIP 22 NORTH, RANGE 6 WEST

Sections 1 through 3: A1l
Section 4: "N/2
Section 5: "N/2
Section 10: E/2
Sections 11 and 12: All
TOWNSHIP 23 NORTH, RANGE 6 WEST
Sections 1 through 36: Ald
TOWNSHIP 23 NORTH, RANGE 7 WEST
Sections 1 through 3: All
Section 4: E/2
Section 10: N/2
Sections 11 through 14: ‘All
TCOWNSHIP 24 NORTH, RANGE 6 WEST
Sections 1 through 36: All
TOWNSHIP 24 NORTH, RANGE 7 WEST
_.Séctions 1 through 3: A1l
Sections 8 through 16: All
Section 17;: B/2
Section 20: E/2
Sections 21 through 28: All
Section 29: . E/2

Sections 33 through 36: A1l




Pagef2_
September 18, 1968 Regular Hearing - Docket No. 27-68

(CASE 3858 CONTINUED)

TOWNSHIP 25 NORTH, RANGE 6 WEST

Sections 1 and 2: A1l -
Sections 11 through 14: A1l
Secticons 21 through 36: All

TOWNSHIP 25 NORTH, RANGE 7 WEST

Section 25: S/2
Section 26: s/2
Set:tion 35: /2

Sectlon 36: , A1l

~QASE*3859: Application of Wilson 0il Company for an exceptlon to Order No.
: ~ - R-3221, as amended, Lea County, New Mexico. Applicant, in the above-
Py » ‘styled cause, beeks an exception to Commission Order No. R-3221,
- -as amended, which order prohlblts the disposal of water produced in
confunction with the production 6f oil on the surface of the ground
in Lea, Eddy, Chaves -and Roosevelt Countles, New Mex1co, after
January 1, 1969. Said exception would be for appllcant’s leases in
Sections 13 23, and 24 of Township 21 South, Range 34 East, and
Sections 7 and 18 of Township 21 South, Range 35 East, Wilson Yates-
Seven Rivers Pbol, Lea County, New Mex1co Appllcant, ‘seeks authority
to contifié to dispose of produced watér in Seven ‘unlined surface
‘pits located in the center of the W/2 of said Section 13, center of the
W/2 SE/4 of said Section 13, SW/4 NE/4 of said Section 23, center of
SW/4 of said Section 24, center of NE/4 of said Section 7, NE/4 Sw/4
of said Section 7, NW/4 NW/4 of said Section 18. In the alternatlve,
applicant seeks an exténsion of time in which to comply with the
. Drovisions of said order.

CASE 3860: Application of T. J. Sivley for an exception: to Order No. R-3221,

. as amended, Lea County, New Mexico. Applicant, in the above-styled
cause, seeks an ‘exception ‘to Commission Order No. R- 3221, as amended,
which order pvoh1b1ts the disposal of water produced in conJunctlon
with the production of oil on the surface of the ground in :lLea, Eddy,
Chaves, and Roosevelt Counties, after January 1, 1969. Said exception
would be for applicant's Silver Federal lease in Section 28, Township
20 South, Range 34 East, Lynch Yates-Seven Rivers Pool, Lea County,
New Mexico. Applicant seeks authority to continue to dispose of
produced water in an unlined surface pit located in the NW/4 SE/4 of
said Section 28. In the alternative, applicant seeks an extension of
time in which to comply with the provisions of said order.
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REFORE THE

NEW MEXICO OIL CONSERVATION COMMISSION

Santa Fe, New Mexico
September 18, 1968

REGULAR HEARING

"IN THE MATTER OF:

Abélicatibn of H. C. Berry foi :an order
requiring’ the fencing of oilfield '
installations, Rio Arriba and Sandoval
Counties, New Mexico.

N N .

‘BEFORE: A. L. PORTER, JR.

Examiner

TRANSCRIPT OF HEARING

Case 3858 .

MAIN QFFICE iy

*60 Ocy 31 482
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e MR. PORTER: We'll take up Case 3858,

MR. HATCH: Case 3858, Application of H. C. Berry for
% an order reauiring the fencing of o0ilfield installations, Rio
~ Arriba and Sandoval Counties, New Mexico.
MR. DONNELLY: May it mlease the Cbmhission, Mr.
Chairman, my name is Tom Donnelly. I'm appearing here with co-
Counsel, Mr. Arturo Ortega on behalf of the Pe£itioner, Mr. H. C.
‘Berry and, iﬁiwewmay!wwe wou;é»likp_tb inouire what other counsel |
are on hehalf of any of the'Respondents or other interested parties
if that hay ke “in order.
- ' U ' ‘ 'MR. PORTER: What was your request on ‘now?
- ;ga' ) MR. DONNELLY : May we ask for the recdrd»what’oéhef

parties may be ~--

MR. PORTER: Yes. We're going to call. for appearances

o : - N

at this tiﬁe, Mr. Donnelly. May I ask first, does anyone else

intend to present testimony in this case? Mr. Morris.

MR. MORRTS: Mr, Porter, I'm Richard Morris cof
Hoptgoﬁery, Federiéi, Andrews, Hannahs aﬁd Morris of Santa Fe’
appearing for Southern Union Gas Company. Southern Union may
desire to present evidence in this case depending upon the

. é nature of the applicant's testimonv.

‘MR. PORTER: Thank you. Does anyone else desire to

A

present testimony? Does anyone else desire to make an appearance

for the purpose of making a statement of position for the record

oy
v SO
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or to crossrexamine the witness?

MR. EATON: George Faton with Pan American Petroleum
Corporation. I'll have a statement to make.

MR. KELLAKIN: Jason Kellahin, Kellahin and Fox,
Santa Fe, appearing on behalf of Amerada Petroleum Corporation.

MR. PORTER: The dentleman back there.

MR. MEYER: R. A. Meyer, El Paso Natural Gas Company

on behalf qf'ElfPa;o; Statement in oppésition.

MR. JACOBS. Ronald J. Jacobs, appearing on behalf of
Skelly Oil Company. |

MR. CROUT: Stanley Crout of Bigbee and Byrd, appearing
on behalf of Beco, Inc. A

MR. PORTER: Does anyone else desire to make an
appearance in Case 38587

MR. GRIFFITH: William Griffith appearing on behalf of
Camerland Pipeline. We may oOr may not'wiéh to make a statement.
hat conéludes the appearances. The

Commission will'recoqnize Mr. Donnelly,

MR. DONNELLY; At this time, if it please the Commission,

i.:g%yhi would like to make a very brief statement on behalf of
Mr. Berry and then we would propose to offer some testimony from
Mr. Berry and one other witﬁess.
I'd just like to briefly, as a statement for now, to

point out to the Commission that Mr. Berry has petitioned the
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Comnission respectfully to is'sue an order or requlatién requiring
that fencing or cattle-type génces be placed around cértain well-
producing installations and fhcilities located on his%ranch in
Rio Arriba County and Sandoval County, New Mexico. = ~é_

Mr. Berry, very briefly, owns a ranch ianié Arriba
and Sandoval Counties, approxihétely 80,000 acres. Ié's a unique
ranch. In one respect, it's one of the few large ranéhes in-
New_Mexico that has a vast ampunt of oil—produgﬁng inétallétiOns.
This causes certain prbblems’to Mr. éerry, qotably, hézardéus
cond}tions have developed there in the last sevéfél yéars which,
if unchecked and unregulated, contribute to the produétionfof

—

waste, petroleum facilities which we submit it is witﬁin the

province of this Commission to regulate and it also'ié contributing

to a hazardous condition towards Mr., Rerry's cattle livestock—
raising occupation.

Just briefly, as I'm sure the Commission is well

_aware, this Commission, under Section 65-3-2 of the New Mexico

Code Annotated, is given the jurisdiction to prohibit{ regdlate_
the production or handling of crude, petroleum oil or natural |
gas of any type or any form, or the handling of produéts thereof
in .suéh a manner or under such conditions when such am%unts'as to
constitute or result'in~waste, is each hereby prohibit;d.

Similarly, in Section 65-3-10 of the New MeﬁiCo

Statutes, it is expressly stated that the Commission ié‘hefbby
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empowered and it is its dutvy to prevent the waste prohibited hy
this Act and to protect correlative rights bas in this Act
provided, and to that end, the Commission is _empowered to make
and enforce rules, requlations and orders, and to do whatever
may be reasonably necessary to carry out the purposes of this
Act whether or not indicated or specified in any section thereof.

And there is one further section, Mr. Chairman, 55-3-11

of the New Mexico Statutes which enumerates other powers of the

Commission and, in part, that section provides that the

Commission has the power to require that wells be drilled,
operated and prdduced in such manner as to prevent injury to

neighboring leases or properties.

It is under those specific sections, Mr. Chairman, that

we are tespéctfully requesting on behalf of our client that some
regﬁlation be imposed, specifically, to proéect his livestock
from hazardous oil and petroleum waste being made available to
those li?estockv

At this point, subject to the Commission's pleasure,
we would at this time present our first witness, Mr. Berry,
himself. |

MR. PORTER: Do vou have more than one witness,
Mr. Donnelly?

MR. DONNELLY: Yes, sir. We also have a veterinarian,

Doctor Wiseman as our second witness.

Ny —
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the end of ‘the table, please, sir?

6
MR. PORTER§ Let's have both the witnesses sworﬂ
at this time. |
(Witnesses sworn.,)

MR. PORTER: Mr, Berry, will you take the stand ‘at

H, C. BERRY -

called as a witness, having been first duly sworn, was examined !

and testified as follows:

DIRECT EXAMINATION

BY MR. DONNELLY:

o) Mr. Berry, would you please state your name and

address for the benefit of the Commission and other interésted

parties?
A H. C. Berry, Dexter, New Mexico.
0 Mr. Berry, do you own and operate’a ranch in northern

New Mexico in Rio Arriba and Sandoval Counties?

A Yes, sir.

9] And specifically, can you pinpoint the locationiof thaf
ranch?

A You mean by townships?

o} Just generally.

A Well, it's in Rio Arriba and Sandoval, approximétely

thirty miles west of Cuba. It joins the Jicarilla Apachef

Reservation.

bt




”
0 And what is the extent or size of that ranch,
generally?
A About 80,000 acres.
v ‘ - Q  Does Fhat compose State leaseland anﬁfoﬁher types of
holdings?

‘A Yes, sir, 1It's land over which I have surface rights.
. _ ‘ MR. PORTER: And that's composed of both»State and‘
- Federal lands?
THE WITNESS: Yes, sir, and Fee land.’
e MR. PORTER: State, Federal and Fee lands?

THE WITNESS: Yes, sir.

= ?;i Q Now, Mr. Berry, how long have you held that ranch?
L S a I hought the ranch in 1964, took possession January 1lst,
a 1965.
;j: | Q Are you familiar, Mr. Berry, with the oil installations

C e and oiléoroducing facilities located within the boundaries of

Pyt o R
Joyyul &

‘ your ranch?
: ‘A Yes, sir,
% 0 And I believe you were given a notice sent out by the

0il Commission enumerating the parties that had received notice

R

of this hearing, is that correct? |

o, A0

i . A Yes, sir.
0 And, generally, Mr, Berry, are the companies and

individuals listed thereon as the companies that received
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notice, do those comprise an itemized liéiinq of the companies

or individuals holding or operating oil facilities within your

SR

ranch? ST -
A Yes, sir.
O Now, have you personally gone around and inspected

every one of these installations within the period of the last

few months? - a -

A Yes, sir.
0 You personally inspected each one of these?
A Yes, sir.

) Now, can you describhe to the Cémmission, giving the

times, generally, that you made these inspections, the conditions

that you‘fdund these installations to begin, géﬁerally?

A Generally, the installations, i would say, were in‘very
poor condition és far as accessibility of waste products, crude
0oil, the accessibility thereof by livestock which I was running
an the ranch,

At one time or another, élmost%one time or another, I
think it's a fair statement to say that almost without exception,
every installation had, in varied amounts,; had crudeioil“that was
accessible to my livestock.

Q Now, Mr. Berry, what type of livéstock do you réise

at your ranch?

A Cattle.




9
0 Do you héve any otherfiépés of liVestock?
A Horses. | -
0 And-apprdximately how 'fany é%étleédo you have éhere
- at the present timd? _ :
A About 1200, a lilttle o’irer 1d00.
o , - 0  That's 1200 head of liVestock?
- A 'Yeé. I |
b - 0 cattler Ly
| o A Yes.

—~ Q  What variety? L

A They're néafly ail Hegééorbd ?heée'é a few andds. Wef
have a few angus buhis, a few cfégseé. . \
Q Now, Mr, éerry, ﬂave yé€ sﬁf}éred %ny li§e§tock iosge;;
A Yes, sir. | | . |
B 0 And can ygu'adviéé thekckmﬁigégoﬂ,zgeherally, what thef
X nature and extent of your Lbssesfh%vé ﬁe?n?é
A Well, it's been dpproxim%tél§ @e!v? had fifty cbﬁg“
%; T that we have found‘aéad th?ﬁ we 6a§efa£t;iﬁuiedito‘oillpoﬁSening;
%y There's about fhat many thét we éahnét”a?cdﬁit for, we can't find
E - and due to the nature of the cou%téy, Wegaésﬁne‘thét they are
L dead by the same reason. 5
The terrain is veryffoégﬁ énq éeﬁyébrush§. I think
h this couldiiccount'for‘the’reasoﬁ'@eéc&nétéfind;thém. Thére is
B approximaﬁely that ﬁumber ﬁf catélé éﬁ&t%éééésiék to which we
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attribute oil poisening by --
MR, PORTER: You mean a hundred cattle or fifty
that are sick?
THE WITNESS: About fifty. Now, these fiqures are
approximate. These figures are all approximate.

0 Now, Mr, Berry, you stated that these fiqures<éfe”¥
approximate. Is this because of the continued possibility of
exposure to>petroleum makes this a coﬁtinufngbsipuation?

A To/a lesser degree now thanif was a month ago.

0 Now; regérdinq these installations, are any of these
installations, and I'm referring to instaliations by major 611—
produciﬁg facilities or storage tanks, batteries and so on,

are any of those unfenced within your property?

A Yes, sir.

a Are any of them fenced?

A Yes, sir, some of-them are fenced.

0 Can you just generally, for the Commission's benefit,

indicate the extent GF nnfenced installations?

A I would say more than half of them are unfenced. No
fence at all. Some of them thét are fénced, the fences are in
véry poor condition. They are ndt;anyways near cattle-tight.

0 Now, can you describe the installations qenerally‘ihat
are fepced? What is the nature of the fencing and the extent

of it?
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A Well, it varies from absolutely notiing to pretty good.
There's a few installations that are far well fixed} and some of
them, the fences have been there. They're oléi They have been
there for years and they're in the condiéidn‘éhat they of fer
hardly any resistance to the entry of cattle.é

MR. PORTER: Mr. Berry, would ycu sﬁeak a little

louder, please, sir? .

THE WITNESS: ‘All right, sir. I'm sorry.
0 Now, Mr. Berry,>in additidn to the éattle.that you've

indicated that you lost, outright, through’deéﬁh, I wonder if

“you could clarify the number that are, to some degree, impaired

from the injury, and if you have any notes oréif you have any

records or anvthing, I ask you‘to be as specific aé.you‘can for
tﬁe benefit of the Commission and other iﬁiéfg%géd‘parties.

A To the best of my ability and knowleage, I think that
we've got probably three to 400 cattle that aré impaired to a
degree. This varies from very little to quite a lot.

0 Have vou endeavored, Mr. Berry, to obtain professional
advice as to the specific causes of your livestock losses?

A I have,.

0 And .have vyou consulted any veterinarian to endeavor to
specifically pinpoint tﬁe exact causes of your livestock losses?

A I have.

0 Now, Mr., Berry, regarding the causes of ydhr livestock
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fiosg, how long have you been in the ranching business?

Ai Well, my father before me, and for myself, ever since
!i cén rememper,

Q - And apbroximately how long has this been?

A"  Well, I'm 44 years old, and I remember cows when I
;ﬁas%G, and in business for myself for about twenty years.

» 0  And during this period of time, have‘y§u>dev6ted your

iﬁaié iﬁiérest ana efforts in ranching and iivestock«faising?

¢ A Ranching and farming, yes, sir.

'Q Now, Mr. Berry, going to --
MR. DONNELLY: If I may, for the benefit of the
%C%mﬁisSién, I wonder if I méy have four exhibits marked?

[ S

" MR. PORTER: Will the Reporter mark the exhibits,

%iefse?':
(Whereupon, Applicant's Exhibits
v Nuhers 1 through 5, inclusive,
: were marked for identification.)
iQ,k,iNow,,Mr.‘Berry, have you endeavored to call to attention -

of any of the 0il operators or owners or parties or companies

haviig an interest in these o0il installations located within the

boundaries of your ranch, have you endeavored to call the
attention of these various companies or owners to the condition
of their various installations on your ranch?

S ?A, Yes, sir, this has been a continuing thing within the

F

“ﬁist%twbésr three years.
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0 And to your knowledge, have yvou endeavored to attempt

to secure their cooveration or assistance voluntarily?

A Yes, sir, I have.
0 And, in general, has that been successful?
A In a few instances, yes}-qenerally,~no. In the

majority of the cases, no.

Q Now, when you say in the majority of the cases, no,
cén you specifically enumerate what'particularAcoﬁpan;és or
installations have not seen fit to cooperate or éssist in
prevenéing vour cattle from being exposed to petroleum products?

A Well, I think we could name almost éll of them with a

few notable exceptions. We have Kimbell, Skelly and almost all

"of them with a few notable exceptions have not given consideration:

to my rights or the protection of my,lives£0ck.

Q Noﬁ, iet'§ get specific, Mr. Berry. Can you indicate
the type of hazard or injury that has occurred or is océurring
to your property and livestock?

A ‘Yes, sir.

0] And can you describe to the C~mmission for the
record, what this is?

A Yes, sir. UVaste pits from oil wells improperly fenced
or not fenced at all, Where thYey have heen fenced, they have
been allowed to overflow. Storage tanks that have overflown.

0il becoming available on the ground around them. The separators
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alloﬁedfto operate in theféame condition. The o0il wells
theméel?es around the packing‘plahés allowed to leak ahd continue
to oseréte'in this manner, cre%tinq puddles of o0il that cattle
-¢can Jéik right up and dfiﬁk at. Rupturing pipelines spilling |
out dutéon?the surface; Valves, and/I suppose you call them
risefs,iﬁhéy're valves on ‘oil %ipelines that are exposed and
caitfé §réjcurious beasés?and’ihéY'll rub and bush and crowd
énd figﬁt, %hey'll knock the vélves off of tﬁese 0il lines and
allowinj 0i) to escape. Oil s?iiled on thg Qrouhd frOmVEhe
proce%éiof anding from storage facilities onto trucks and 1éft
lay thefe. ' 0il wells, for one reason or another, flowing out onto
“the giou;d in an unfenced area;

Q : To what extent have ?ou suffered surface damage?

AZ i Wéll,.COnsiderhble. %I'd say that there's ten, fifteen,
twent§ ébres over at the’ ranch -that I haven't lived long enough
to knéwiiéw long it will take‘for this land to become productive

ragain;:bﬁt it has been allowed ‘to run out on the surface and ruin *

all végeiation. - .
Q@ Is this crude oii?
AV | Cﬁude'oil, ves.
é 1 Néw, you stated a moment ago, Mr. Berry, that this oil

donstitu&edfa hazard to your livestock or to your cattle. In
what ﬁanﬁer; specifically,:doééTit constitute a hazard?

ér : Wéll, they either dri%k it or eat it.
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0 And what has heen your personal observation as a rancher
of the result of cattle drinking or ingesting oil that has been
left exposed?

A It either kills them or leaves them awful sick or it
damages them to the point that thev are no longer a good eédﬁomic’
unit; 5nternaliy, now, this is internal damage.‘wIt either kills
thém or makes them real sick.

0 Mr. Berry, at this time, I hand yéu whé% has bééh
mafked‘Apblicant's Exhibit 1 through 5 and i?ask you, Mr. Berry,
ifﬁyéu wOuid bléase/look at éhose and indicate if you are familiaf

I

with what those’ exhibits comprise?

A Yes, sir:

‘Q What are those? Are those photégraphs?"
- A These are photographs, yes, sir..

0 Were‘yOu personally present when those photographs

were taken?

A I was.

0 And where wéfe they taken?

A On my ranch,

0 And calling vour attention to Exhibit l,_what does

that depict?
A This is a typical waste pit from an 0il well showing
a t&pical type of fence.y

0 Specifically, do you have the installation there?




16

A Yes.
0 What company, if you =~
A I think this is from J. Gregory Merrion's operation,

Section 16,

0  And does that Exhibit 1 photograph‘corfeéfly, truly
portray the mattéié ;hown'therein? |

A Yes, sir, as iﬁlexisted'at that’time.

QO ‘rAﬁd, generaiiy,‘is that charécteristic of the
facilities of similar nature of other companies?

A Generally,'and at that Fime.

0 Now, referring to Exhibit 2, can you advigé the
Commission what is portrayed therein? 1

A | Yes. This is a fence. This is a fence around an
oil installation. The feﬁce:is good, but the o0il has seeped
underneath the fence. It has leaked. It har overflowed and
passed under the fence.

V‘Q And “in - g0 doing,ihés ithéééméEQGAilabie toryour

cattle? ) |

A Yes, sir, this is all in this.

0 Have you obsérved the cattle tracks?

A I have.
0 And cattle coming into contact with this?
A I have.

Does that correctly vortray the matters as you saw

Q




them at the time the photograph was taken?

A 1t does.

0

where is that? Where was that photograph taken?

A On my ranch.
0 And has it identified the installation, the ‘partici
installation?

Yes.

A

that you saw at the time it was taken?

A It does. It shows very clearly the well heah itsel

and oil on the grouﬁd and at a great amount.

Q

' that exhibit?

A It's a larger -- It encompasses the whole installat

of the same well, taken at the"same time.

0 And does that correctly show what is in the5§hOtogr
ﬁ A~ It does.
% 4] Do you know approximately the date that thisfexhibi

and the other ‘exhibits were taken?

0 And what company was that?
‘A Skelly 0il.
0 Was that a fenced or unfenced ihstal%?%}éh?é
§ , R Unfenced. | |
} 0 And doés that photograph correctly portray éhe ﬁétf

: U U i )
And as to Exhibit 4, Mr. Berry, what is depicted in

Calling your attention to the third exhibit; Mr. Berry,

1lar

ers

ion

aph?
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A I think it's dated on the back. It's the 6th of June,
this year.

0 Now, I call your attention to the final exhibit,
Exhibit 5, what does that exhibit show, Mr. Berry?

A This is another waste pit showing the fence around it.
0il oﬁtside and cattle tracks in the d{f.”

0 Does that correctly portray what is shown in the
‘photograph?

A It does.

0 And were you present when ail of these exhibits\were
taken?

A I was.

Q And when were they all ﬁaken?

A That one was in June, and most of them, I think, are
dated. I believe they were in June or Suly.

(A

MR, DONNELLY: Mr. Chairman, we would move the admission :
of these exhibits into the record.
MR. PORTER: Does anyone have any objection to the
admission of these exhibits? These exhibits will be admitted.
{Whereupon, Applicant's Exhibits
Numbers 1 through 5, inclusive,
were admitted in evidence.)
0 Now, Mr. Berry, are these, in general, characteristic

of many of the installations of other companies on your ranch?

A They are-..
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0 Now, have you, by reason of the way in which these oil

A I have.

0 And can you inform the Commission the extent of the
areas of your ranch and the time periods that you%have been-
deprived of the use of your ranch?

A Well, in the pasture we call Canyon paréo, we were
forced to mowve out, move oﬁr cattle oﬁt'of that-pasture due-tq
the extremély hazardous condition of not only pipélines, but some
producing wells in the area. Ve moved out, as best I recall,

the latter part of May or the first of June, or it could have

been the month before. I think maybe it was the latter part of
April or the first part of May, and we started to move back into

this pasture in July.

Q What numbers of livestock were you required to move?
- Wall, -“at that time, we had over 500 Cows in this -
particular pasture, and it was -- our losses were immediate,

extremely heavy, and it was either to move them out or leave

them there and let them die and qontinue to drink crude o0il and
die. This was brought fo the attention of the man in charge of
the oil installation and they would make an effort to repair, .
but they'd repair one bad situation and another one would develdp.f

So we had to move our cattle or lose the balance of them,
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As I pointed out, we were attempéihqﬁto move hack

in July with about 200 mother cows ahd their;céives,?and on that

very day, about thirfy minutes before the éoWths let them go o

in this pasture, I discovered a very

P
extremely hazardous

condition and we had to turn them baLk aro&né a%d q¢5§ﬁ€o another '

pasture.

0 Now, in the other pastures

L B

: ‘ N . » i e
have you also encountered to some extent a‘:hazardous lcondition

by reasons of unfenced or uncontrolled or Unhaiﬁtainéﬁ oil

installations?
.\ Mr. Donnelly, in every pasture, witholut exception, in

every pasture which we run caitle, at

has been hazardous conditions:existec
0 . To the cattle that‘ére graz
A Torthe cattle. |
) Approximately how big is th
that you referred to a moment ago?
A There's about.twelvé; fifte

Q Is that one of your better

A It's probably the best past

mostly bottom lahd and the Lafgo Wash

0 As to availability, what is

‘of water and other facilitieszfor cattle?

A In that pasture?

0 Yes.

SR it T ;
or areas of your ranch, .

one time or another, there

and oil available,

ing in-that area?

. SR S
is Canyon Largo pasture

>

Lo
en sections.
grass pastures?
ure on'the ‘ranch.: TIt's
runs through it.

the péét&fe’s déaiiébiiity
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A Very qgood because there's watef all up and down the
pasture and it's probably the best pasture we have.

') Now, Mr, Berry, a moment égo, you’stated that theée
;:, - - exh;bité.depicted the 0il installations at that time,vwhich'I
» believévyou state& was approximately in June of 1968. Have the
conditions changed appreciahly tc the present time:as to the
e £ ; ; maifitenance of these oil installations by the various companies?
| A I would say that there has been considerable effort
% T - made in ‘the last few weeks to éleqn up. They have started some
of them, have started fencing and made an effort, hut it's stiii,

in my opinion, short of what is required; and if one operator

or one fnstailation is fenced’propérly and the nex£>one is not,
you don't accompiish the protection which we're asking for,

I think they all have to be fenced, without exception,
and all installations fenced. I'm including the well héadsi the
complete installations.

;é; Q -~ Mr. Berry, have you encountered situations of areas
that are éroperly fenced, but gates and ofher -

A Yes. I ran across this where an installation would be

well feﬁcéd, and the gate open.

o) Have you encountered any --

A And I closed the gate. The next day, went back, and it

was open again.

0  Have you encountered any problems where the installation’

=y

B e
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was well fenced, but through the maintenance or operation of
the installation, oil has been allowed to leak or penetrate out-
side?

A Yes. - Since there's no deterrent to livé%oil,"it>will
run through it. | |

0 Now, in those areas that an effort has Been made by
the operators to fehéé: are the fences constructégiih éﬁcﬁ a
manner that they're féf enough away from the oilfgi§s éf
installaéions as to be an effective buffe¥ or baffier'between
the cattle and the 0il?

A Generally not; For example, on a wastefbit, if a fencei-
is put right on the edée‘of the waste pit, an old%éow éan“reacﬁi_\.
through regardless. If she can get her head between the wires,
she can reach through about three feet with just hér'head.

0 Now, Mr. Berfy, I refer you to Applicanffs Exhibit 1
in evidence, I believe you referred to that as a waste\§it
préviously. : ; e ;

A’ Yes. | ‘

0 That's shown Bn that.

A Yes. |

0 Is that characteristic of what you haveﬁﬁust testified
to that the fence is riéht to the extreﬁe edge of éﬁe waste

pit?

A Tt is, and in’ this particular one, they used steel
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posts Of a t?pé
in the,ground apbfoximatély four inches.

very sandy. It'
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that we used to builad chickenffence and driven

IE

It's very loose and

[ i

‘no déterrent to cows. As a%matter of-fact, I

think it would be bettér without anything because the cow is

‘

éoing t\ rub ! and she sicurlous'to know why thgt’fence is there

and she

Q

; 513 % P . e gt '-
made so*e effort to corréct the fencing &ituation.

in any 1
A
0
nart of
A

the oil

to const
as I poi
world is
fénce an

a

advise t

; IEEER R I
he maintenance thereof.

11 qo throuqh 1t 1f she can, and she certa1nly could this
é |

-
’Noﬁi{yéﬁ stated a moment ago that soéme operators have

Have they

nstanée mdved their fences further from the o0il pits?

i
;

They have, one partlcular one that I know.

Is thls somethlng that needs constant effort on the

; ;

the oib Operatqrs to oversee and check out?
3 i 1 ; oo

;

As far as the! fences are concerned and the waste of
IR P - ;

which%mhkkk a hazard to cattle, this is a continuing

Even on ourranch where there's

hot trying o ‘protect” the cattle, just
eep them separated or better use of ' the range, we have
antlyrrepalr ourffences, keep them ;n good shape, and

nted éut or you pbinted‘out, the best &ence in the

' not q01na§to keeb escaping oil from running under the

d becomlng avallable.

i L
To spec1fy w1th sone partlcularlty, Mr. Berry, can you

: i i i
he Com%issiOn, haVe there been ruptures of these oil

o
H
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installations, lines and other facilities on vour ranch in the
last several months of considerable magnitude?

A There have heen, ves.

0 Ané-can you give the timés, aporoximately, and the.
extent of these large o0il ruptures? ’

A It started .ih our bhiggest single rupture was in March.
This was on a pipeline. The first part of March.

0 and for what distéhce did the rupture drain oil?

<A Oh, there were innumerable ruptures4and they varied
from anywhere from a hundred yards to the bottom of the river.

0 How long were these ruptﬁres allowed to remain without
being chécked?

A One of the big ones was over a week that itrran out

on the ground over a week; I think the full capacity of the

pipeline.
Q Can you identify the particular pipeline?
A That was- Camerland, ves.
Q Sinée that big rupture that you have juét spoken of,

have you had other ruptures?

A We have.

0 And what oil breaks or waste petroleum incidents,
other than that one you just testified, occurred?

A Well, in a completely different pasture in that same

pasture, there was one oil well that the waste pit was completely
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unfenced. It might have been attempted to have bheen fenced in
years past, but there wasn't any fence at that particular time.

0 What specific operator was that?

A This was Kimbéll, Kay Kimbell. Then after the pipeline
ruptured andwa"bomblétely differdnt set of cattle that had never
been in the area of the pipeline in -- well, the dates fail rie.

It was in Juné?br July. There was quite a few bad installatiohs ifl
one pérticularépésture. These are oil well inStailatiOns. And |
we "lost several head of caﬁtlé there which were from oil well

~installations.

Then we had a pipeline in another pasture that a couple

of bulls got to fighting and they knocked the valve, exposed

valve, off the?bipeline and the pipeline started flowing égain.
Q And &hat was the extent of the waste oil that flowed“as‘f
a resultkof that one occasion? ‘
A Weil, considerable. It covered an area probably of
four or five acres. |
0 Spewing crude o0il out over the dirt?
A Crude o0il, ves, flowing out.
o) Mr. Berry, have vou, within the recent few weeks,. had
a situation whére in changing the pipe or in working on a well,
a hazardous coﬁéition develop just recenily?
A Yes, sir.

o] Can you explain to the Commission what that circumstance’
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was?
A Yes, sir.» This well was being repaired and --
0 What well was that? :
A This was Ei Paso Products. The well was being repaired

and after repairing, fhe company that did the repairing, we
assume left the valve open on the casing in the well head, had
no pum% in the wéii at this time, and after one of ;y employees
came by as they wére‘hauling the last load out, and he was
coverihq up that waste o0il, himself, and he saw one oé the faso
employees later and told him that it was left in kind of a mess
and ElgPaso's employee went over and saw that it was in a mess.
But dﬁiihq this interval, later on, 1'd say within twelve hours
after he left, I suppose the pressure of the gas built up in the
casingfand the repairing crew had left, or . we assume that they

left the valve open hecause it was open and it started épewing

oil andlflowing and the location of this well is right next to

one of our cattle‘waﬁering tanks. And there were, oh, 80, ‘100,

150 cattle there at that time when it started spillinérthis oil.

0 Now, Mr. Berry, in addition to the situations you've
just téStified to, have you personally observed wiﬁhin the last
severai'months, oil storage tanks which have considerable amount
of oilébn the sides of these tanks which cattle might come up
and liék? |

A I have, and I've seen them licking them.
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) Can you pinpoint the time? Would this have been in
July or August of this summer?

A It would have been in July or August.

MR. DONNELLY : Mr.'Chairman, I have one further exhibit.
(Whereupon, Applicant's Exhibit
Number 6 was marked for
identification.)

0 Now, Mr. Berry, I hand you what's been marked Applicant's
Exhibit Number 6 for identification. Are you familiar with that
document, generally?

A I am, sir.

0 ‘And just generally, what is that exhibit?

A This constitutes a report /€ the 3tate Land Office

personnel on an inspecticn trip to my ranch at my request, my

complaint.
Q ﬁr. Berrv, have you read that report carefully?
A I have.
Q Were you personally present at every installation

that is enumerated in that report?
A This report covers two trivs. On the first trip, I

was present. The second trip, my foreman was. But at all the

installations that are named here, I have hcecen to or had been

to.
0 And were you at those installations that are listed
in that report on either of those days or within a very few

days, either prior or after?
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% A% I was.
: ; : : ; Q; To the best of your personal knowledge, Mrxr. Berry, are
‘ the’maéters recited in that report basically; substantially
_ i 'coriecé? |
, Ag They are.
é L : 3 Q{ And just generally, what dous that report indicate?
P \ Doéggtéat describe tée condition and appearance? |
; é ‘ 1 ' Aﬁy It descéribés the condition, the appearance, the
; B sith?tfbn on June 10 'and June 5th.
% - B 0 196827
_A . 1968.
§ % :: ; 'EQ : Of oil inééallations located on your ranch?
% v j ‘A % Of oil insﬁallations located on my ranch.
é o MR. DONNELLY: Mr. Chairman, we would like to move the
; % - intégdu;ticn of thisfexhibit, ifrwe might, into,the record.
g i - . ? MR. PORTER: What were those dates? June S5th and
- June loi:h?
% ,§~ ) - | THE WITNESQ: Yes. The dates of the inspections were
é % ; JunéiStﬁ and June ldﬁh.
? é - ’ MR. PORTEﬁ:? Are there any ohjections? The exhibit
; éé ’j wiliébeéadmitted.
g E ; (Whereﬁpon, Applicant's Exhibit
: E; ) Number 6 was admitted in evidence.) -
? | é ; 0 ? Now, Mr. Berry, I have one final question I'd like to
;
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ask you. Based on your vears as a cattle rancher, livestock
raiser, do you have an opinion as an expert ir this area és to
whether or not a qpntinuing hazard presently’existé and will exist
in the futpre to your livestock operatigns if waste petroleum
products are not regulated by the owne;é énd operators of oil
installations on your ranch in a tighﬁér fashion than“they are
z P — : presently doing?
A Lét>me answer the question in this way; Mr. Donnelly:

One more year like this vear, and for testimony on that, I leave

o ‘ to the expert witness in this field, the veterinarian, one more

year like this one and I'm out of business.

%%<? f o realizihg income on érconSiderable investment that I have in that
ranch, if my losses continue as they have this year, I'm out of

? o ' | ::il , business. , o .
'E ‘, s 0 Now whatrsort of control and regulation is ﬁecessary

in order to prevant this waste of petroleum products -and axposure -

of, consegquent exposure to your cattle, what sort of regulations
- . and maintenances, in your opinion, are required?

A Well, I think it's not only in my opinion. 1It's also

the opinion of a great many other people that are familiar with
i S : - Ny livestock operations: Number one, the hazard, the availability of{
the hazard has to be removed. This can bhe accomplished, of course,

one or two wavs. You can either shutdown or vou can fence them
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off and keep?éhe cattle -ont of them. Tit's that siwuple.

Q’> In addition to fencing, does it require constant or
regular careful maiﬁtenance on the part of fhg 6§éxator3?

A Yes, Iiwould think it would‘glso behooﬁé!théﬁ'tg
prevent waste because;this is costing them money a&amgfgrequires
constant supe;vision and maintenance of their fécilities.
| Q  Now, vou réferféd‘earlief, I believe, MrziBeréy, to

several pipelines or one particular pipeline. I believe you

said Camerland Pipeline. 'ﬁave’ybu had occasion to personally

ihSpec£ that recently?
’?Ai . T. have.
o In ééneral, is;ﬁhat ﬁipeliné buried or on tﬁéjéurface?
A It's all exposed in the area that the b:éaks occurred
aﬁd ngﬁggin, they've'béCurréd in four Qifferent areas;
o  And cdin $ou == o |

a And they are still exposed. I mean, the pipéline

>

itgelf has heen partially replaced, Part of the pipeline has

Bt

been replaced.
0 Is this an oil pipeline?
A This is a conductor of oil, as - I understand.
Q Of crude o0il?
A Crude cil.
0 Can you advise the Commission, generally, what the

quality of that pipeline is? By that, I mean the condition of the’
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i
j pipeline itself.
‘A Mr. Donnelly, I'm no expert in bipelijfnes, but éas I
.have driven along the feplaced pipeline and, fo%r"example?j yQu'll
- ‘run across four or five sections off‘pi‘pe" .«i‘elded% toq‘e’thex!:;; itv'sv.
- all welded together, that look good, and then yiou'll firéd cne
,{ _ section that's ruqt—pltted, old, and“I unﬁersté?nd that t%}f*i"é"’was
x an olld“ pipeline, used pipeiine that tﬁey i)rougﬁ%tfin and —-
k 7- 0 Did you fi‘r;d a nuwber of *pa"cc’iies or f;epai"rs cf’ie'fafiy
) visible along the iine? Y :
. - - A Not on the pipeline that they are now%f ﬁsivhg. On the
‘ : | pVJ'.Apel;ine that was in operation, thére were 1nnumerab1e repalrs
L T and patches. They'd repair it and 1t wouil‘d'bloév ‘sor"newheirje‘els’e.
| - But the pipeline itself now, as I eaid I'm noéexpert t;ut there
¢ » - will be a string of pipe, four or five jolints that ook good
b Then thers will be one joint that' s rusted Dlti'_ed and I’ p01nt
out that no chain is stronger than ‘the weEakest -}i‘nk’; I mean they
§ : L - eiide - can have.a string of a mile of hranﬂ net-.viigooa fure and éixst one
7 joint that's bad. Thevy'1ll have the same 13rob1eé1 again.
0 In general; Mr. Berry, have there beeél ‘periodi%:f breaks
most of this summer on that pipelin%e? |
\ " A There have been.
0 And has that occasioned you to move cét‘;tle out: of the §
s i pasture and keep them out? |
) o . A It has. : |
\ i A
| ,
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MR. DONNELLY: Thank you, Mr. Berry. That's all.
There may be some other questions from other parties.

MR. PORTER: We're going to have a ten-minute recess
after which the witness will be available for cross examination.

(Whereupon, recess was had.)

MR. PORTER: The hearing will come to order, plgase.
Does anyone have a question of Mr. Berry? Mr. Morris.

CROSS EXAMINATION

BY MR. MORRIS:

Q Mr. Berry, I'm Dick Morris repieSenting Southerﬁ Union
Gas Company. Are you fami}iar with ﬁhe facilities that are
operated by the Southern Union Gas Company on your ranch?

A Yes, sir.

0 Specifically, Mr, Berry, I'm réferriﬁg to the gas
gathering facilities which generally would include a dehydfétor, a:
meter, the gas gathering pipelines, the tie-ins from the dathering

lines into the transmission facilities and the risers t

connected with that'type of facility. Perhaps I don't fuily

- understand the scope of your application, but are you requesting'

here that the Commission enter an Order requiring all of these

facilities be fenced?

A This is not my intention. I don't think that, and this

would have to be affirmed by the veterinarian, I don't think 'that

natural gas, per se, creates a hazerd. The only hazard to
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cattle from natural qés is from?tﬁe arip qae whlch‘does

i P H ; 2
occasionally come off of natural qgasi, and§
; R {

goes into a pit and the pit is sometimes properly fenced; SOhQTé

this, 1n§mb§t‘fns€ancés,é

i - { : *
times, it isn't. i ,g S

H

The risers you speak of, on§the ngtural gas llnes,

these are great big heavy pipe and I‘ve never known’of’one of
{ , % : ) ; ;;“_
them being broken or dgmaqed. They rub on! them and they 11 chew

on them. They'll llckfthem Just? or*fuh, guess, but to my

s

knowledge, we've never!lost one frbmfthis.
; % 1
- And the thlng§1n the appllcatlon that we were asklng

H

for some protection frdm, were on plpellnes, 011 transm1531on

lines. In places, they have valves. T suppose these areito‘
R j z

bleed the line of the a1r or someth1n§ I Hon t know what but

vt 1 H,,.,,.u

““we have in two 1nstances had cattle break t%ese off swhlch
\ " t
allows crude oil to pour out on the qround

1
4

Q You have had no experience on your: ranch wherein gas

‘: [ T &
gathering or transmission facilities have céused you! any ‘loss

}

3
i

or damage, have you, Mr. Berry?
{
A With the exceptlon, as I‘p01nted out the drlp gas.

MR. MORRIS: Thank you, Mr. Berry.

S
%
MR. PORTER: Does anyonezelse havef

S

a questlon of

i

Mr. Berry? Mr. Arnold. : : Lo
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| CROSS EXAMINATION

i
o NS R g g

BY MR. ARNOLD:! |
; { .
Q Mr. Bérry; have there heen any leaks, to your
knowledgq; on éamerland's plpellnes since they replaced the
two miles of 1iqe?‘;_

A In that parﬁicular area? In that particular part of

' . -
. e their system? § kere=have-been leaks in other areas on other

l

pipelineﬁ-and &hlchgéhey;C6ntr01;Lyou know.
% ‘

R o  Yhat dpecific other areas?

e,

4-6;, I believe. Section 2, 24-6, anad

A Sectié% 8,! %
thefé was! one ﬁh, T %. it's 13, 24-6. This particular break,
i

‘we caughtithis

It’was the valve that I'm speaklng of. For

-
el e

8.
3

: . 3 i
.t some reason, sho dr had ooened it and God help us, it wasn't

j X% < =4

one of usl, som %)dyéhad opened it and bled out some oil or

€i~3 B gt P i | al .
: air or whateveriLt was and there was a great quantity of oil

right there at thls valve which was adjacert to a windmill.

]

And therelwere ‘Gattle in 'there. The line that thay had replaced,

to my knogledgéi sinde they replacéd it, to the best of my

knowledge? has hot leaked. Now, it may have. We haven't had
i ' : ;

any cattlé in thére ‘because we wanted to give it time to see

whetherIOf’ﬁot it wduid'éfért leaking again.

| i L L L :
9] Are théxe any other specific well lncations which,
as of today, vo § find that are hazardous conditions?
i

5_ A Hazardous donditions still exist, I would ‘say, at
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nearly all wells, specifically in, still, in Mr. Merrion's
area of operation and from the well headed south. I suppose

this is what you call it, where the pump goes up and down, and

they leaked around the packing plant,

0 Well, do you mean that he has stub-in boxes which are
leaking right at the moment that he hasn't repairéd?
A Wéli, riqﬁt at the momeént, I can't say, but I was

up there about two weeks ago, they were, I was trying to give

you'another example. This is the thing that we continually
are faced with: these waéte'piﬁs are so constructed that,

I suppose they're eifhérrturhed on or they blow by themselves,
I don't know whiéh, and crude oil comes out, either a mixture

of crude o0il and water or what have vou, and gas, comes out

with a great deal of force. Now, this blows, in many instances,

past the waste pit, as I said, through the fence because the
fence is no deterrent on the other side, and it gets vegetation’

R AE Rl ol e
~ N LT W L !«l.‘.\—.

coverad with nil an the outs

Then there are times when these pits run over ang,
this, I've seen happen myself and have been there when they were
doing it, and they ruﬁ uhdérneath the fence, if they have a
fence. And in places, I've seen them where they have ran to the
extent of a quarter of a mile down ipto the watershed.

0 I don't believe that there have been this kind of -

conditions over the period of the last month or six weeks.
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A Yes, it has improved. Yes, it has improved.
0 When you are§§peakiﬁq offhazarddus cbnditiohs[ you

also include the fact that you have ihprbqnated?oil, impregriated

- soil, as well as --

A Yes, sir.
Q ~= live o0il.:
' . ‘5.( i ; [y 3“}1 E , ' &
h A Yes, sir, andgwe have had 1nstan%es‘ana*perhapb, if

the time comes, if anybodv des1re§ testlmony,;we 've had 1nstances¥
“posting" cows that had dled‘and éhere would Be 011 1mpregnated
sand in their stomach that would gurn, and this is caused by

a condition trat I dldﬁ't knuw extsted but once the an1ma1 is
poisened, they develop what they call a paca,!a depraVQu appe-

tite and they'll eat so 1 and all sorts of thlnqs They lose

e

part of their mental f”cilltles, I suppose. It s much 11ke \hé

- » » , 3

;1 you swallow1ng hot oola, you know what that would do. It §

really burns them up. ; C g

: r\"-\;\ﬂ'r- 4 "\Vxl 1Erae ‘;m" ~r H i :i
e : (PP IO IG PP UP VIR R B Vo PRV L T :
~ o e A : i ; ‘ H ’ ‘
BY MR. PORTER: o | o ; 5

6] Mr. Berry, you testlfled at con51derablc length
concerning oil being made avallable to your cattle as a- result

- ‘ of a ruptured plpellneae Now lvou re not recommendlng that any

pipelines be fenced, aié you?; Wouldn t that be a llttle

impractical? H J
ST S S Cod X
A That would be'z little lm%ractlcal. I QOn‘t know

3

1
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Qhether the;Commission, whetHer this is the place or not, but
it would ﬁe my desire, recommendation that pipelines bhe buried.
Now as I say, I don't know if this is within the scoﬁe of the
Gommission. If you buried the pipeline, if the pipe did rupture,
ﬁhe only way the cattle could?get to it would be from the up-
seep. Of colarse, vou wouldn'i be able to find your leaks quite
és well.

0 A Actually, what you'ré<ta1kingfabout, fencing here, is
énumerateé, I helieve; all weilhead equipment, tank batteries,
gumping instéllations, dispos;l pits, risers, valves on pipe-
lines énd so{forth. Now, actﬁally, this is prqtection against
feaking stub%in boxes at‘the'éumps. |

A Right. -

0 Andéas you have’indiéated, maybe some of theAfences

éhat exist, as far as the pité‘are concerned or tank batteries,

4 may be too close to the installation.

‘A In my'opinioh, yes.
Q And ‘it allows the cattle to get to the oil.
A Now, in the barbed wire fence; not, not so much in

ﬁét wire fenée. And by "net éire", one that I've seen recentiy,

E dﬁe of the best installations%is El Pasn Natural, their one wéll,:
aﬁd they use what we call bulf wire, steel pive set in concrete
65 the corners. Thev're not going to loosen up.

0 And of course, the fencing is no protection against
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human error like leaving a valve open.

A This is true.
e) Since you don't have oil-proof fencing.
A But, Mr. Porter, if T may say, for example, a leaking

stub-in box around a producing well. Now, I realize the‘couﬁtry

is big. 1It's rather limited, the number of times a man can

make a “location and he may not be up there in three, four days.

In the meantime, this thing can develop a leak and spill
considerable amount of o0il and i£ would seem to me it would
hehoove the éil companies, themselves, to go ahead and comply
with any regulation that the Commission might see fit to impose.
I mean, 6ne cow pays for a lot of fencing.

MR. PORTER: Any other duestions? The witness may be
excused. Will you call your next witness?

MR. BERRY: Thank you, sir.

E. S. WISEMAN

called as a witness, having been previously duly sworn, was

examined and testified as follows:

DIRECT EXAMINATION

BY MR. ORTEGA:

§] Will yvou please state your name and address, please?
A Doctor E. S. Wiseman, practicing large animal

veterinarian from Roswell,

0 What is your educational background for your profession
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as a Doctor of%Vetériharian Medicine?
A The Déqreé of Doctor of Veterinarian Medicine,
Kansas State Célléée.?
. VQ And wéen éid%you receive éhat degree?
A In 16%5.
h 0 And ﬁéve fou?practi&ed your profession since that tiﬁe?
- , A X ha&é.
0 Can féu t%ll%us where?’
A Prim&éiiy%in?Kansas,ana I‘was in the Army for a time
and I spent‘tﬁé laét‘éwenty~three §ears in New Mexicé.
; _ 0 And Qérihé ﬁﬁe course of your practice in New México,
) have you had tﬁe oépoftunity to bééome experieﬁéed in the
s particular toxfc eéfeét of petroleum products, particularly
those that are@Volétife as a resuié of being made available to
cattle? ‘ J } T
A i havé‘héd péevious experfence particularly in the area
oz . ) of Roswell andi@rﬁésiq,
R Q Can ygu Eéll is what youriexyerience has shown?
A What ﬁ%ppe%s to the cows, ‘you mean?
i s) Yes. |
A Primafgly,%wh%t we're conc%rned in, of course, is the
volatile fractién‘o% oil; and Tbhelikve the oil people call it
the light fracé?ons§ t%at with a meﬁting point of or a boilingl
5 point of leés'ééan gob§degrees. This is the part of the oil ;
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vthat we are primarily concerned with. The light‘napthas and
the heavy napthas, basically, I bhelieve covers this area.

These are the oxyden devoid products, and when they come
in contact with tissues, severely hydrelyze and burn the tissues-
‘in which they come in contact with. |

0 boctor, although vou may not know the snecifia: reaso
can you tell us whether cattle are naturdliy attracted to -
petroleum products?

A ‘ The only thing I can give you'is speculative. I talked
about this with a lot of knowledgeable cattlemen and there have
been two theories which I will accept at that: one is the
cattle are thirsty and the other is, they need salt. I would
have to go with either one of these concepts. |

0 Can you tell us specifically what happens‘to a- cow

or a bull that has petroleum prddhcts ingested by‘éonsuming

them?
A A dead animal on post?
éwwwm;és' ;;;;;;
A Of live animal?
0 Well, either way or both.
A Well, the first thing yvou notice about an ante-mortan

animal, that is, an animal that is still alive, is his terrific

hydration of the skin. The irritation around the eyes from,

particularly, the benzine and xylene fractions cause a scabbing
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or a burning effect at the margins of the eyes, They usually
show some nasal discharge. The cattle are drawn, they're not
eating and is a thoroughly sick animal. Now, that is a live
animal.

0 Can you tell us whether this condition affects the

ability of a cow to discern what is norimally discernable to theém =

as being bad from the standpbinf of food or consumption?
A Yes. An animal is in this state or is usually in the
state of what we call pica. We see animals which have been

damaged maybe a month, six weeks previously, and-the animal is

~ very dehydrated, gone down in verv bad flesh, lost hundreds of

pounds; .and on opening up the stomach content, we will notice
that he is eating sand, strange things. This is what pica
actually describes. He has a false sénse of values.

0 Can you tell us whether the symptoms which are
observed on anté-mortem examinations of cattle are suchAthat_
they give you a reasonable basis for an opinion that they are
poisened bv petroleum products?

A Once vou see an animal that has ingested a reasonable
amount of volatiie fractions of crude o0il énd you see their
skin, it's like dead leather. There's nothing else I know that
actually causes this quite in this --

¢ So that even prior to the death of a cow} you are able

to make a réasonable diagnosis of the nature of the illness from
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~and I have heéen there approximatelv ten times since on this

42

the standpoint of proximate result, from petroleum product

0 —

ingestion into the cow, or consumption?

i i,

A Tt would not be conclusive but, certainly, hig}ly
suggestives %

0 Is it a matter of reasonable probabilit?? %

A It is a matter of réasonable probability. §

0 Dpétor, have you been_retained by Mr. Berry in the'pgst?ﬁ

1

. _ i ;
and, recently, within the last six months, or within thé last”

six months, to go to his ranch in Rio Arriba Coﬁnty andlsandoéal'?
County to méie a diagnosis of the condition of cdws and ito
conduct postmortems of cows that have died? i

A I have done the majority of Mr. Berryfs work at
Largo since he has attained this ranch. I have been thére
répeatedly‘egch yvear he's had it. |

Q‘ And’du}ing the last six months, did you Specifically‘%

go up there and, specifically, when?

A Starting on April the 9th, we looked into this matter %

particular matter.

8 s

G And ‘have you found cattlie which sare sick. from pietrolegm‘E
products ingestion? % ' ?
A We have found dead and live animals that are in%oivedf

8] Can:you’éell us whether the number is substantial?

A I have seen at least a hundred.

p—

5
i
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Q That you believe are afflicted from this illness?
A That crude oil was involved.
0 All right.
MR. PORTER: Does that constitute both the sickbones
and the dead ones? ‘ | | |

THE WITNESS: Yes, sir.

0 That you obseérved, yourself?
A I have personally seen them.
0 Can you tell us wvhether you have performed any

postmortems or posts, ‘as you say in yourulanguage,‘of some 6f
these cattle that have died?
A I have'personally conducted about fifteen postmortems.
0 And what does this postmortem include from the stand-
yfﬁoint of study of tissue? What do you do?
A We go through the body of the cadaver. We have élso

killed animals. If it is a dead animal, we go through it and

of all of the tissues, arrive at a tentative diagnoéis‘and then

take samples and send them to the laboratory for further

study.

Q Have you detected the odor of petroleum products in

the tissues?

A Definitely, on nhumerous ones,
Q And have you attempted to ignite some of the tissues,
yourself?
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A With a fire?
(@] Yes.
A No, sir.

0 All right. Apparently, that was something‘else.?

A I flotated it with water and we have seen a little oil
this way. May:I inject one thing fu;ther? Usually, by the
time that we see thesé animals, they are so far down the line
-that the acgual oil has disappeared and, of course, ﬁhe vclétiler

fraction has disappeared wighin davs, thg causative égent.

-Q Specificaliy, from your study on pOétmortem examination
of tissues, can you téll us how the petroleum producté affect
the cattle so asyto make them ili and, eventually, cause their
death? - |

A By irritation, caustic -- ébtﬁal destruction of the
cells and serious metabolic damage fhroughout.

0] Now, do I understand that from the odor of the tissue,
you have been able to discern that Ehe cow has consumed
.petroleum products?

A Yes. Smell is highly indicative, but then the nature
of the pathology, you find that it has actuglly damaged the cells
and this is conclusive.

9) Doctor, ydu say that you have had laboratory tests

run of the various tissues. Have these bheen done under your

control, some of them, or have you sent them to cother
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lakoratories? !
o :
A I started off doing diagnostic work and then when we
. L . L

realized the gravity|of this particular incident, we havé had

' . CUu § Y : : < '
numerous laboratorie3 which ve 'have numerous reports available.
o : ; o T

0 All right. _What,éid‘yéur éw% diagnostics indicate

to ymu and what is y&hr opinidﬁ’&eg&rﬁiﬁg the source of the
. 1 : : : :

¥

difficulty Of ‘these dick aid déad cdttle that you examindd?

a They were deélingfwitﬁf%-hf@fiy caustic agent thHat was

,,,,,, doing generalized Ceflular:damagp tﬁrbuqhout the cattle.

; . - sro o - , s ,é":_ : ; : : s 2“.‘\4\‘ . é. CEES
! ;o : Q And from vyour exanlnagi%n gfglaboratory*tests,fdld'you ;

; o determine that the caustic lagent was petroleum or not?
: e L SN R
: s A Yes, isir., ] ol T
bt ‘ ot ; :
3 ia Q What was it2 Was}it pe%roféﬁm? )
: 3" A It's ‘a volatile féact;op oﬁ the petroleum.- i
; f T 0 And do I undérstaéd tﬁai you‘have seen at least one
,,,,,, hundred head that ycd think have' been'affected, yourself,
Lo personally? e
- : 2 ;i : 4
A Dead and stiill ambﬁlatbry, yés.
o 0 Can you tellf us the chéiactéfiétic from your experience
- of a cow that has been poié?ned{fromféhé standpoint of going
_ off into the brush, into anfaréhgof %ééluéion?
. A This develops intéftwoﬁ?ype%ébf cases: The acute and
= the chronic. The chrpnic animallwill {live for a considerhble
2 period of time and, of course, she slawly goes downhill, loss
b8
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of weéight, loss of strength, and through her pica-like action,
she wanders aimlessly and can be lost anywhere that she can
reasonably get to.

0 Now, do you have an opinion as to whether petroleum

4ﬁbisenihg>will affect the productivity of cattle in the future,

either from the standpoint of leather, beef or meat, and the

pféductiVity f;s£fthe Qtandpoint of offspring?

r'A A lot.éf these.animals are so materially, metabolically
huff'fﬁét,”I mean, they are not functionélly a cow anymore.
Théy?re something else. "Coﬁsequently, they are lost, econémi—
cally, to the herd -in reéard ﬁo the -- Well, this depends“upon/
the extent of damage and each one is a little bit gifféféhﬁ;‘ahﬁ‘ L
de§ending upon the potency vf the oil that she drank and the

extent of damage in the ‘individual. So each or no two are

exactly the same. Most of these cows are economically lost

to the herd in regard to the reprOduétivity, we're doing work

in this area at the present and, in my opinion, some of these

cattle will never return to economically productive cattle.

‘0 Doctor, how much petroleum does a cow have to consume

to be poisened to the poiht that it is either so sick as to

be lost as an economic unit or to die?

A This can only be answered speculatively in the sense

'that;the first thing, we have to analyze the oil and find out

what:kind of oil we're dealing =ith and how ﬁhch she ingested.
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broad way, to answer your auestion, aﬁywhere from a

pint to a gallon, or perhaps, as high as a gallon and a half.

0

Have you had any expverience as to how much 2 cow will

consurnie’ in one swallow or however you refer to ‘it.

A
0
A
Q

A

We know that she'll-drink more than a Eallon.

=

I bheg your pardon?
Some will drink more than a gallon. ﬁé know that.

But it doesn't take very much?

If it's a highly volatile fraction in Ehis oil, a little’

as 105 cc.s could kill her.

o

And have you had tests run on the petr%leum samples -

to determine the degree of volatility of some oﬁ the fractions?

A
0
A

Q

1

- samples.

A

Yes, sir, we have.

And what was your findinq?
Specifically?
Well, generally, unless you wanﬁ”fo‘spégk of sﬁéqific,  o

Well, we find that there's a lot of variance in the

éil. Oon API rating, it's up to as high as 55 and down to as

iow as 42, and as I understand oil -- I'm not aﬁioil chemist -and

I tried to increase my knowledge in this area -ijof course, the

6il is not what we're interested in. The oil, @ér se, It's

éhe,volatile fraction that we're interested‘{h;%i

0

Well, have there been analyses run?
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A Ye‘sé', sir. N ‘ | :
7 0, Andf’h’ave these disclosed that the oil producf_s are
: involved? |
«//’ : ; A Yeé; sir.
o RN RN P ,».‘éb;.i,,,..g,,,i,_liﬂ(iégra.“{f.i'\ny,,,'a,lien TN 4—‘”‘ subont ofhgs knosT Egﬂ“é—a;;;ww R

setibhs damadge to the cattle that ingest --
A Withdut exception. |
0 Alliright. Thank you. .
: ' MR ORTEGA No other‘ questions.
- ] ' i ' 'MR.i ?PbRTER: Does anyone have any> questions of thé
witness? ‘He %m’ay be excused.
MR. é:D;()I‘H\h‘_?‘;LLY: Mr. Chairman, members of the Commission,
- we have no f\irfher evidence. ’i‘hank you for the opportunity
to :‘p;‘fééent ﬁkée%e matters to the Commission, and we would
reslpeci.:fﬁi“ly {réquest the Commission to carefully consider the
—_ T appllcat:l.on m light of the testimony presented here today and the
' magnltude of the injury that hds occurred and will occurj; we
submit, in t]fe‘future unless care is taken, not only to give
careful maiﬁﬁehance of these installations which we submit are
o ' within the jt;risdiction of this Commission to regulate as to the
'&ast;’é“’aspect‘ zaﬁd also to require protection be afforded to
Mr. Berry under the jurisdiction of this Commission to protect
édjéi'ﬁing an'd; cj:orrelative right-is of other people.

We would submit that unless this is done, that as

£
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Mr. Berry pointed out, it may put him out of business all
together. Thank you,

MR. ORTEGA: We do have a report of Doctor Wiseman

! —_— e DA S

L -

if the Commiseion-wichos i @Clual written report from which

he testified. gt
MR. PORTER: Would vou like to offer that as an exhibit?
R : A VQQ.VORTEGA: 1f thé Com@issién desires fhrther
testimony from him on that standpoint, although I think 'his
oral testimony is clear eﬁouéh.
% s A - MR. PORTER: Well, if you feel that the report has
’ ,,beéq amply covered in vour questionings and his answers, it
X : : should be sufficient. |
e MR. ORTEGA: I think it is. |
MR. PORTER: Mr. Morris, do you desire to put on any
testimony?
I ’ | MR. MORRIS: No, we do not desire to put on any
testimony.

MR. PORTER: I-helieve there was no indication, hut

- does anydne else want to put on testimony, At this time, the-
Commission will listen to any statements that you would like
to'make. Mr. Eaton.

ce MR. EATGU: For Pan American Petroleum Corporation,

George Eaton. Pan American Petroleunm Corporation is opposed to

a blanket fencing Order as reauested by the Applicant in Case
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3858 and urges that the Commission deny the application. If

the Commission should grant the application in whole or in part,

we further ask that the case not be used as a nrecedent in making

~ further fencing rules an order today in either other portions of

"San Juan County or other portions of the State.

Pan Américan is nqt opposing the application merely for
the sake’ofﬁoppoSiéion; but hecause we héiieve there are good
aqd'valid reasons‘ghat‘it should be denied.. »

Pan American has only one leaéq and has only one well .
in the area that's covered ﬁy this application.: This has always
been a marginal weii and with:the currént ptoduction now of only
five‘harrels‘é day for ndﬁ?yig'is approaching the économic limit. l
bur tank battery’énd our pit are fenced, but our pumping unit in vJ
the well is not. Tﬁeréforé, our installation‘that would bé

\ p‘:faffééééa*by atféné{ég:éédéf~in-£ﬁié>pa£ticﬁlér case would be but
a small part of Mr,fBerry's vast holdingas. Becauserit is such a
small part,‘hOWever; and because we do have a‘marginal~cpﬂratioﬁ;
our situation may be more significant to theﬁoverall problem.

Because the Commission's power is derived from the
police powers of thé state, its pOwér in?glves both the personal’

as well as property ‘rights. In order to be effective, there are

certain things the Commission order must suffice. It cannot be

unreasonable, arbitrary, capricious, particular. Also, the order
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should protéct correlative rights and it must promote

conservation., If a fencing order, such as is reauested in this

' - i

ik [

o
ek

particular case, should result in uneconomic operation of a

ﬁease or a well, and it very well miqht:do so in the case of our
marginal well, and this results in éremature abandonméht of our
oberé&ibn, then that order would not meet the test of promoting
cbnservatién even}if it mét all other tests.

In Braerjto give thé‘Commiésion some idea as to my idea
of what the cost might be, I estimaéé ﬁhe following coéts'to
féhbe these partiéulaf*kinds of installations:

| Our'pumpfng well, $400.00.? our gas weil at $75.00,
Oﬁr gas well battéry, includiﬁg firé»wall, $600.00. A gas well
prodﬁction unit andrpit, $%99.60. ﬁn oil well battery, including}
ténk and treatinqieqﬁipmenﬁ; $i,060}$0. I might add that these
ail vary a great &éal depending on t%e distaﬁée that the
pérticular locatidﬁ might be located?from the base of operations
in Farmington. » | o

In most cases,; these would ﬁe unnecessary expenses,
and I remind again the Commission thét anything it adds to the

cost of operation raises the economic limit and decreases its

ultimate recovery.
Now, as a;petroleum engineer, I must produce oil and gas?
at a profit. 1In aédition, my producing operation must also bhe

conducted in a safe manner. While féncing all these installationg
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might keep cattle out, it is also true that if one of our

employees is inside such a fence and there's some sort of

trouble, there's only one avenue of escane. In my opinion,

there's a definite safety hazard involved inside a fenced
location where volatile hydrocarhons are present. In other.
words, the same fences that keepvthe cows out mightrkeep the
men in. ‘

Pan American operates more than eight hund{qd yellg in
San Juan Basin alone. Histéricéily, our relationship with the
. lanaowners and the ranchers have been verv good. We average
prerhaps no more than two or fhree miles of job cleanings per

vear and not all of them could have been prevented by fenéiﬁg'

— every one of our installations.

Fencing would not prevent losses when some of these
infreguent spills occur, and when they do occur and loss does

— resu1€} we feel they should be the summit of lessor-lessee

<hégbt1atioﬁé;Mmhw
For these réasons, we oppose this fencing order.
MR. PORTER: Mr. Eaton, you have given some specific
- ' figures heré as to the cost of fencing. The Commission would
like for you to take the stand and be sworn and give us those
figures and be available-for cross examination on this specific
testimony. This is the portion of your testimony in regard to

costs. -

R

Prroc——
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(Witness sworn.)

. | GRORGE EATON .
i 3 . { e - 53 _

dalled;as a witness, having heen first duly sworn, was examined
and testified as follows:

DIRECT EXAMINATION

BY MR. HATCH:

vé AQ | Mr,‘eqon, if Qgﬁqgilir¥épéat for the Commission that
p%rtidh of vour testimony having to do with the cost of the
f?nciﬁg.

\ A j all rigﬁt} I have broken down these cost estimates

into approximately five categories which cover the big bulk of

‘Eie type of inStallations that Pan American has. These fi§e”ére‘

a pumping well --

L | CROSS EXAMINATION

BY MR. PORTER:

0 That's your wellhead équipment iﬁcluding your pump jack?ﬁ

A fés, sir, and this would be ébp}éxiﬁééely 20 by 40;'a
26 by 40 foot fence, $400.00. A gas wellhead, $75.00. ©Now,
this pérticular case, this would be a 4Ary gas well where Wwe

have no battery equipment.

0 And what would be the size of that fence?
‘A This would be much smaller or the order ~Ff 0 by 10.
Q All right, sir.

A $75.00. Let me refer .o something else here. A gas

E
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well battery, includinq fire wall, $600.00. A gas well production
unit and pit, $300.00. An bil_wgll battery, including tank and

O S U OO

treating equipment, $1,000.00.

Q How much' area does that cover?
A This would be someWwhat dependent upon the number of

tanks that would be in the installation, bhut it would be quite

larde, perhaps on'the order of 100 feet by 75 feet.

0 Thank you.
A It couldébe;greate}tthan ‘“hat. Our-regulations don't

. Lk | S
let us put fired equipment closer than 150 feet from our tank

'
battery or tank itsel’.

i

0 Aréxfhééééfénces tﬁat yvou're talking about, would tﬁey
consist of just barbed wire or would you have what we used to

call webbed wire'féqbe with%barbed wire around the top?

A We usually build our fences with hog wire with a. ‘couple ..
Lo : strands of barbed wire at the top. The correr posts are set

< A
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:Q }; Q And the coréer posts- raised in two directions?
A Yes, sir.
- MR. PORTER:‘ Does ényone have any:further questicons
' concerning the cost items to which Mr. Eaton has referred?
; o . Mr. Donneliy.
-
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CROSS EXAMINATION

BY MR. DONNELLY: B

0 Mr. Eaton, I'd jﬁst like to ask you a few questions
based on your testimony. Are thege figures that you have just
provided the Commission, are those based on going out to
Mr. Berry's ~- your installations on Mr. Berry's rancﬁiand
obtaining estimates on the site or are these general figﬁres—‘
covering a widespread area?

A These are estimates that we wérkéd up in our office
covering what we think might be the average condition fbr
pFoperties in San Juan Basin. It might very well be moré forT
the installation on Mr. Berry's raﬁch because it's so faf froﬁ
Farmington.

0 Do you haveAany specific figurés,‘cost,fiqures,{as té
the actual amounts that you incurred on fencing on installations
owned by your company on the ranch in question?

A No, sir, I do not.

0 In each one of these situations, it would vary as to

 the distance that the fence is set back from the'particuiar"ih-

stallation, isn't that correct?
A Insofar as that distance would also dictate the amohﬁt
of fencing required, ves.
0 And have you attempted to obtain estimates based on
different types of fencing materials?

A No, sir, I have not.
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0 So that the cost figures that you provided the

‘Cominisgion with here, as I understand it, are net wire with --

how many strands of bharbed wire on top?
A Let's see if I have that. Two strands.
; ' Q Have you attempted to find what the so-called bﬁfly

E wire or barbed wire fence, without the net wire, would cost?

{' L - A No, sir;

;i 0 | This would bé cheaper, would it not?

%; A I have no ideg.

% 0 Were the posts -- What type of posts are f&gured into

. your cost estimates? Are those wooden cedar posts or metal postéj
1 - P 1

A They're steel posts. o 3
s 0 Steel posts? i
? A Yes, sir. The corner posts are what our péedple refer ?

i ' to as H-Posts. I don't know why.

0 Do you know what the diameter of that steel would%bé? ik

; A The ones that I've seen aren't circular. They have more’
i of an H cross section. Perhaps this is the reason Lﬁey call
them H-Posts.

0 And do your figures include aﬁy setting ofithe fence

or posts in concrete?

A The corner posts are set in concrete as aré the gate
! posts.
! 0 So that the cost estimate you've provided 'does include

B e e p——
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in addition to posts and wire, it includes the cont¢rete as

A I hope that it includes everything, the concrete, the

wire, the transportétibn from town, to moving the men to the

location to construct the fence, that it is all included.

‘0 In that particﬁlar regqard, Mr, Eaton,ﬂdoes tﬂis‘
includé hiring‘labor or are vou utiiizinq labhor from people
that’you'might‘have’avaiiable working for you on a salary?

A It includes hiring labor.

0 In other words, your cost estimate. then is’predicated
upon the fact that your company would go oué and hire this
work to be done and it also inéludes the transbbrtation cost

from, what point?

A From Farmington.

Q From qumingtoﬁ?

A (Witness nods head indicating ves.)

0 What, if you kﬁow, percentage of the cost:that you've

given the Commission is based on labor?

A I don't have that breakdown with me.

6] What percentage is based on just the material?

A I don't have that breakdown, either.

0 Do you ﬁave tﬁe‘percentage based on franSportatiOn
cost? |

A No, sir.
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0 Did you, yourself, make the estimate or did soneone

under you'or sbméonédgigéwﬁHQQMtﬁemé"
A Someone under my suvervision made the estimate.
MR. PORTER: Anvy fﬁrther auestions?
MR. DONNELLY: Thank vom.
MR. PORTER: You may be excused. Any further statements
in this case? Mr. Meyer?

_MR. MEYER: Robert A. Meyer, Attorney, El Paso Natural

Gas Company. El Paso Natural Gas Company, as owner and operator
of 0il and gas leéSes within the area described in this case,
respectfully opposeé the reguest of H. C. Berry, Applicént, for
a;fenéing order for oil andggas installations.

Wifhout admitting #he accuracy or the validity of the
allegations of the Applicanﬁ relative’to waste oil upon the
Applicant's premises or the extent of damages resulting‘from
there, it is our position that regress for such damages resulting-
from neqligeqce, unworkmanlike or poorly maintained oil fie;d
operations should be souqht%in a court of law.

For the Applicant to apply to this Commission for
general relief through a“feﬁciﬁq order as broad as:-this one
is inappropriate because it exceeds authority granted in the Act.

An administrative act will be struck down by the courts whenever

that act exceeds the limits of the Statute the Commission is

constituted to implement or whenever the legislature attempts
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to delegate gtq preroqatlve to the Comm1531on.wﬂd__wmw i

to market. T

conditions, t

e e
AT L 2O P.L

The
forth in New
III, Sections

duties of the

0il and Gas Conservation Abt in New Mexico is- set
Mexico Statutes Annotated 1953, Chapter 65, Article
1 thfough 34. The enumeration of the powers and

Commission in Sections 5,%?}_10, 11 and 11,1 in

Lo, B hod A ;
the Act do nét include, hy the breadest?iMp;ication, the

unreasonable}

requlrlng alI
for the benef
Exce

0il goes to s

expected disp

or similar fo

the dischargej

normal course!

waste to be p
kept in'good’
The disposabl

other circums

‘”

1nappropr1ate and unduly burdensome power of

o £ ;5,: - !4

011 and gas operators to fence their 1nsta11atlons

it of other Surfébe users. !

pt inﬁinstahéesief fire, breaks, leaks or blowouts,

‘torage and tﬁen%is tranépoéted by truck or pipeline

5

he only oCcaé on for there’to be a planned or
osition of oil related mat%er is when tank bottoms
rms ofldil ffei&é&aéte are%éiéposed_of. Becéﬁee

of theseisuﬁstéécee onto t%e,surface occurs in the
of obéfatioﬁe %&d, océasie%aily, in‘emergenéy

he Coﬁmiséieﬁ:wfsély requir%ejsuch oil fieldi
1acedtin pite'wﬂiﬁh shall be fenced and the fence
repair under Rufe?313 of théiéommission Rules.

e 0il §r 0il fiéla waste‘on;b'the surface under any
tances7is broﬁigi%ed under %he Commission Rufes.

L. is o
LSy nen01ng places ‘a restrlctlon and burden on use

L
of propertv which is unreasonable and onpreesxve.

Lega

1 writers and’ coutts everywhefe agree that even
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though end sought to he achieved by certain legislative

enactmen;s égéyﬁiégiér£ﬁe hbiiﬁéwﬁoﬁef.‘ Tﬁédmethbdé éﬁdrﬁroce;'
dures provided may be constitutionally ohjectionable whenever |
they are unreasonable, arhitrary or opnressive and not really
designed to accomplish the express purpose of the Act. We

submit such is the case in this application.

-
s

i ??E??P,O.Téh,ifﬁg its authoritvon .

~ ) - :,~f"T6 justify a State in

- “penalf of the public by the exercisé of its police power, it

PN

must appear that the interest of the public requires such
z-m ‘_77 o igéé;gérence, that the means are reasonably necessary for the
accomplishment of the purpose and not unduly oppressive upon
individuals.
1.) . This Commission has authority and power under the Act
to require operations to be conducted in such manner as not to
injure another's property. Those wviolating the standafd required;
;ya _ should be disciplined if operations are injurious to another.

There may be ten or twenty ¢C

H
£

evidence is available to show where a pipe is leaking, a loading
L area soaked in waste 0il, sludge drained from a tank; but there
may be thousands of wells or other installations which are
properly operated and maintained. Must several thousénds ofi

o fences be ‘eréctéd because tén or a hundred oil field installa- .

5 ‘ tions are maintained in a manner violative of Commission rules?

The solution is proper enforcement of the Act as it is;




p—

61

2
l

mainly, clean up and operate in a Wwor Kﬁankae manner. It is:
Lt_i s
§

not a valld solutlon w1th1n the pover of the Comm1s91on to

S .
condone poor operations and, by an expadlent alternative, require
everything to be fenced. !

; ST L
The basic issue to which we address ourselves here is

whether the Commission may constitutidﬁally correct défidient

e e e e e v e A l i
T -~ v operations by issuing an order which has nc statutory-sanctién or
i L__,A e e e B

i

]UStlf‘C&tlon and reason.
At this point, if it please Eﬁe C%mmission, I wo%ldéwiéhf
- to depart from the formalized statement which I have Elled with
the Commission and address myself to the statutory authorlty
upon which Counsel for Mr. Berry has bgsed his appllcatlon,
- namely, Section 65-3-2; jurisdiction for the handling ‘of crude
oil and waste is provided for in this paseé .

I question the legal validity of that proposition

because the idea of waste as it has beén‘délegatéd toitﬁé?

Commission is to prevent the economic dass;patlon of reserv01r

energies for all those operating in thé3011 fields and that is

i

the type of waste about which the Commi?sién has authority to

i

act. 5 E
g Secondly, with regard to the fact%that he hasé uék d
;‘ to correlative rights as a legislativejproé to supporténié
éi o position, correlative rights is defined?in?the Act to ;éan th%
?— g opportunity afforded, as far as it is bracéicable to db so, t;
% . é




! oy
%
% % the b@ner of each proneréy in a pool to produce without waste
,g % hic duet and cqﬁitablc sﬁa:c of the oil or gas. Il nas nothing
é to do?with éhe rélationsﬁip between the surface users and those
| 3 % develdping those strata beneath.
i' % Tﬁirdly,'he hasinuoted from SectionA65;3—il, éubééction
§ 7 that the Comfiission has the powér and, T quoté: "to require
;é, Nt % we115§£¢ he drilled, obegated'and“proﬁuCé“W*ﬁ”§ﬁéh”manner as to
A o f
.; %”‘%" —nrevent-injury—to-neighboring-leases—or-properties." ~There are
| i i two aéailable'maxims in the law as far ‘as legislative interpreta-f
% % tion &des‘which'we would aike to applv here.
§ g » One is known as the Rule of Noscitur a Sociis. This
i ? i% means%that the word shall%he known by the company it keeps.
§ And th% second one is the%Rule of Ejusdem Gég s which means
| thatki} takes on the connétation of the word preceding it or g
| within which. it is found.
% Consequently, baéinq our opposition to the support that
’i i%z«é Counsel secks for these t&o, we say that "leases or properties” ?
% | § means éropertieé of the oil operators in the field and that, as |
| ] é a result of that, he cannét support his appliéation with statutory
% | authority for these reasons.
; It is for these reasons we therefor respectfully urge
F % the Cc@mission to dismissgthe apblication of H. C. Berry on the
| ‘E é qroundéthat the:Commissiog has the power and authority already
] % E delégaéed to it under the%Act to correct the existing situation
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and for the further reason that the order requested is
_ unreasonahle.
Thank &ou very much.
- ’ MR. PORTER: Mr. Meyer, one quéstion: Perhavs I
wasn't clear on what I thouéht was an implication there that
‘this Commission doesn't have any authority regard{hg surface

waste.

régarding surface
 waste insofar as it éontrols the economic disposition of that

— vwaSteE'that is, that the waste is limited, as far as surfaée
waste goes, to an excess of spilling Bf oil on the ground so

e

that the economics of New Mexico would not be adversely affected.f
- MR. PORTER: Well, I thought the implication there was i
that our authority was limited to perhaps the dissipation of the
reservoir energy, an undué dissipation of reservoir energies

or subsurface wasfe.

MR. MEYER: The Commission has all the authority it
needs in the Statute to control the dissipafion’of underground
waste which is, for example, permitting an oil well to flow
free without any allowable or a setting of an NER which would
affect another lease or several leases in the area which would
destroy the field. And as to surface waste, as those words are

generally understood and defined in the Act or the oil and gas

business, "in any event to embrace the unneceéssary or excessive
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H

surfadé loss or destriuction without beneficial use." That type

of waste is permitted under the Statute.
RSSO 1 N

MR. PORTER: Thank you, Mr. Mever.

} wé,have a motion for dismissal of this application.
Before ruling on this, we would like to proceed With the
acceptance’ of cther statements or anyone else who wants to join

Y b 5 .;
in thi%%motlon or make a motion of their own.— -

Afé_Mf.mkellahin,_dowyou.have anytﬁinbzﬂwﬁmmw,””,",

MR.:kELLAHIN: If the Commission please, Amerada would

I - ~
join ini the motion-that was made by Counsel for El Paso Natural

Gas.

MR. PORTER: Mr. Jacobs.

MR. JACOBS: Mr. Porter, Skellv 0il Company likewise

joins in the motion made by Counsel for El Paso for the reasons

MR. PORTER: Anyone else? Mr., Morris.

| MR. MORRIS: If the Commission please, Southern Union
IR .
Gas Company likewise would join in the motion that's been made

by Couﬁéel;for FEl Paso Natural Gas Companv. I'd like to comment

¥ 5 :
just‘brfefly on the support of the motion.

1

‘i our éupport goes primarily to the point that the

Commiséfpn,fin the first place, does not have the jurisdictibn

to reqhﬁ&e %encing of all oil and gas facilities and, as I

T

|

understand Mr.' Berry and@ of an answer to my question on cross

£y
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get after those that are violating the pru
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examination, his application is not directed toward the fencing

of gas facilities. But even insofar as this anplication mav bhe

e ama o e Ay
] L

j .
u
e

a precedent=establi
should be very hesitant in setting down any order that would
require fencing of petroleum facilities in general.,

The basic propoéition“that Mr. Meyer has uféed upon

this Commission is-a sound one; that is, "Let's get out and

that the Commission does have_sdme authority in this regard, but
does not have authority to issue a hlanket fencing oraer such as
has been pfOposedfby Mr. Berry's application.

Thank YOu.

MR. PORTER: Mr. Griffith?

MR. GRIFFITH: Bill Griffith with Camerland Pipeline.
We would aiso like to join in El Paso's motion for dismissal
and we would like to point out that Mr. Berry's purported
iosses are the subject of litigation. We feel he has,
certainly, adequate remedies in the court and that's where this
matter should he adjudicated.

MR. PORTER: Mr, Jameson,

MR, JAMESON: Lewis Jameson with Petroleum Consultants.
My Attorney, Mr. Sperling with the firm of Modrall, Seymour,

Sperling, Roehl and Harris, has written the Commission a letter

which supports the El Paso motion. Could I inaquire if the

lent vractices," and
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Commissioner has that letter bhefore him?
MR.VPORTER: The Commission does have that letter. wa,
Counsel for the Comnission intends to make this letter a.part
of’ the record and moved- to make it a npart- of the record.
MR, JAMESON: Thank you. I have nothing more to say.
MR. PORTER: Anyone else?

MR, CROUT: Stanley Crout of Beco. We would like to

join_in the motioﬁ, "We,gonsider it iﬁéppropfiéié‘tb makera
spécial requlation for an area sucﬁ as a :értain person's Grant;
that is, one set of ruies on a particular person's Grant as
opposed to o0il wells in northwestern New Mexico in general.

Beco does recognize that certain circumstances cah
exist, but it could be improved, and in this connection, has
taken certain improvements and “by some-of the Commission's
suggestions, some additional improvements and would appreciate
the Commission's suggestions on additional improvemeﬁfs vhére
some hazard is bound to exist.

We do feel that a bhlanket order applying to one certain
Grant is inaporopriate, and as the evidence shows, some action
has been taken to eliminate the obroblem and the blanket order
would not be appropriate under the circumstances.

MR. PCORTER: Anvone. else?
MR. DONWELLY: Mr. Chairman, if I might, I'd like to

make a very brief statement.
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-0il and gas is produced on grazing lands. I oppose the adoption!
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MR. PORTER: Mr. Donnelly, at this time, I belieye we

:

should recognize the. communication, or recognize the attoéney

-

EY

here who called our attention to the communication which ée
have received through tﬁé'mail or telegram concernirng the Case.%

Mk, HATCH: In view of the nature of this, we have |
several communjcations. Most of them are fairly short and I ;‘
think they should be read into the record that do not go f ‘

.
As.ama
Nk B BS AN A

tions.
MR, HATCH: A teleqram from J. Gregory Merrion to the
Commission stating: "Unable to attend hearing in Case 3858.

Please accept this as statement of my position. Proposed order .
i
would impose extreme alterating difficulties on producers.d I |~

, 5
oS

know of no circumstances which make necessary special rules for

L
this area as distinguighed'fromgétﬁér:areas in the state @bere

b3

of the order requested," § é

And a telegram from El Paso Froducts Company by R%lph %f
Roland and L. A. Hammet, Manager of the Land Department, g ?
addressed to the Commission.r "FEl Paso Products Company, a% g
operator of the Devils-Fork-Galluproil Pool, hereby object%'to ?
the application of H. C. Berry in Case Number 3858>to be h?ard §
at the Regular Hearing on Wednesday, September 18, 1968. és %f
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operator of the Devils-Fork—Gailhp Pool, we would bhe forced
reasonably" -- I think the Commission might know that they mean

“unreasonahly” -- "and unnecessary to fence in many of the unit

'wihétallations. We think the 0il Commisszion should study carefull

the effect that such order would have on the entire 0il and gas
industry in New Mexico. We regret the fact tha£>wedare unable

to attend the‘hearinq in berson‘ L. A. Hammet.,"

- —-————AWG @ l&tter from Dugan Production Corporation addressed

to the Commission, or to Mr. Porter of the 0il Conservation
Commission. "“We are opposed to the application of H. C. Berry
regarding the fencing of oil field installations in Rio Arriba
and Sandoval Codﬁties, ﬁéw Mexico, and request that the
Commission disapgr§ve_the application. I am sure that the fencih&
of pits of this type are already coverea by the rules of the
0il Coénservation Commission. We’ feel that thousands of wells
have been operating in New Mexiéo without thé necessity of
fencing tﬁe entire inStallations, and we feel éﬁré that
Mr. Berry would find fault with any f;pe of a fence as expressed
at the hearing on July the 24th, 1968. Fencing of the oil field
installations would not solve the problem that existion the
Berry Ranch. Thomas A. Dugan."

Redfern Development Corporation has addressed a letter
to the Commission. "We have received notice of the hearing to

be held by the 0il Conservation Commission on September 18th,
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1968 concerning an application of H. ¢, Berry with reference
to the fencing of o0il field installations on Mr. Berry's ranch,
We believe that the 0il Conservation Commission and field st&ff
have ample authority to approve a requlation to effectively
handle any problems that might érisé. We do not believe tha£
special regulation should be enacted; therefOre,9the~Commission
should disapprove this application. John J. Reﬁ%érn.“

And there is a letter here from James E.€éperlinq
representing Petroleum Consultants. It's'alreadyyéeen spnken
of; I think it was taken in testimony during the motion to
dismiss. I'llupot read that letter.

MR. PéﬁTER: Also, at tliis time, do we héve any
expréssion from any revpresentatives of the United States
Geological Survey or the Bureau of Land Minagement?

er. Donnelly.

MR. DONNELLY: Specifically, Mr. Chairman, I would like

" to make a brief statement if I might on behalf of Mr. Berry

regarding some of the matters that have been brouéht out in
these communications which we had no previous notice of.

I would like to point out that, certainly, as some of
these communications have indicated, no one is‘aréuinq that
any regulation that might be promulgated by thiS"ééﬁﬁiSSidﬁ
should in any extent be unreasonable. I think no attorney or

livestock man or any individual is arguing for an’' unreasonable

1
|
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‘on, provides:

of considerable

requlation. I know this Commission

intentionally adopt any such requlation.

70

wouldinot in?ény resneCt,

What we' belleve the

evidence and testimony has hrought lout hefe today clearlv"

supports is that there is now in ex1stence an unreasonable,

hazardous condition which has existed and whlch eilsts at

present and which is continuing and

that;f%ertainlj; %he '
b

%

statutory jurisdiction of this Comm1531on extends to preventlng

waste and, spec1flcally, I belleve ?t was stated at the beglnnlng

of the hearing, many of'these commu
Section 65-3-10 of the Commissionfs
specifically authorize the Commissi
the duty to prevent waste prohibite
"?o that end, the Cor

and enforce rules," and I might inj

i
nlcatlohs diad not rec1te

general pOWfrs whlch

} ey
?

on and{brov1des- and it is

3 by tfﬁs Act. And it goés

L
nmissibn is empowered to make

able rules",

"regulations and orders,

and?to do whatever may be

reasonably necessary to carry out the purposes of thls Act

l ‘b ¢ L

whether or not indicated or spe01f1ed in any sectlon hereof.

B
i ¥

I think it's clear that the Commission haS‘the

magnitﬁde, “and £oF

submit that the Commission has the authori

certain classifications and that in

‘authority and the duty to draw up reasonable rules to protect

“livestock men and others and, specn-:.callyi Mr. Berry; in: thlS

v, legallv, to: adoot

this general area*or

&
t

ect, parenthetlcally, "reason—‘
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vici'nvity,k certain minimum standards should be imposed as to =~
maintenance in fencing and I think the fact -~ We're certainly
not advocating a general blanketbruling as to all fencing, o
whether or not it is desirable in other areas; we're tryin§ to
limit it to a specific locality and we would state or take
strong issue as to the fact that i* might in some Wéwaéigé the

cost, particularly to marginal oil operations,wthe factAthat

these installations mav be hecoming less productive, less

t-‘-
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ot
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3,
3
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wve tham.

economically henefic
the right to relax the maintenance and concern>over cther
peop1e~in the area. 1In fact, it's jﬁst as important as in a
very productive well. )

We submit, Mr. Chairman and members of the Coemmission,
that based on thé evidence here today, the Commission does,
under the law and the statutes, have the right to regulate
reasonabhly to protect Mr. Berry and others similarly situated
in that area.

Thank vyou.

MR. ORTEGA: May I respectfully state, also, on behalf

of Mr. Berry in response to the assertion by one of the

representatives that there is alreadyv litigation in the court

on this issue., Actually, the litigation that is in court relatééw
to . damagnrt for what has already occurred, ‘and we have not

sought injuﬁ%tive relief or some extraordinary relief to
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— _prevent future losses because we felt that we had to exhaust |
our administrative remedies. We felt that this was ghé place t
to come for this relief and, in fact, we probably would not
have had that standing in court until we applied to this —
Commission where ve think the authority lies, the Commission,
for such an order.. ‘
MRE,PORTER= %Does anyone‘else have anything to state %
to the Commission in this case? - I
e ) MR. 'HOLLAND 1'a like__,tg,ﬂake a statement. My naxf\e_ v—‘
- V is Holland. I'm witthamerland Pipeline. I'd like to say that é
we've been silent, conspicuously silent, as a result of the g
ir_ litigations that are implied. There are-certain things that g
ga« we're.nOt pefmitted to say here as a result of the litigation. é
: I just want things cléarly understood. é
| a MR. PORTER: ;Anyone elsé'ﬁave énythinq further in the é
:(ﬂ case? %
AL this time, the Commission will recognize Mr. Hatch, é
- Counsel for the Commission. %
- B ' - MR. HATCH: If the Commission please, the Commission 6
- has the first duty in deciding in its own jurisdiction. I |
: k; would like to point cut myﬁopinion on the jurisdidtional matter;é
that has besen questioned.
The Commission has been’aiven the dutv of supervising
;; the drilling of‘produéiug operations and I fhink that it has
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e e e ”"”M‘ﬁrn‘mﬁst‘TaVé“E%ddéy‘théfeiﬁ“Eﬁﬁ“ﬁﬁwbEIT&EEfdhWtdwgéé“Eﬁat‘M“___w_
such ooerations;are carried on in a manner that will afford
- reasonable protectlon to other people in the area. What is
- - ”féé§§ﬁé?1£:ih*ﬁne """ area may not be reasonable in another.
% e _ Dg_Oiy Conservatlon Cémnission is given express .
~ - - 1
— authcrity%by Sedtion  65-34 11 7 to require wells to be drilled,
— ) 6§erated lﬁd oré%uced in' éuch manner as to nrevent ;EEEEXWEQ VVVVVVVVVVVVVVV
S , - _M,;ﬂr;m,,w__wmdﬂm v~mﬂ~’1elgnbori?q 1ea§;é”62m5¥85é;£12;1471 ;ﬁ:Qk the legislature
4 T~ WMcould have sald;and chld have sald "mineral properties" if that
R wasvtheir intenﬁl The Céﬁmissioh*has been given authority over
matters not relatlng ‘to waste of 011 or protectlon of correlative
N fiéhts as 901nted out in 65 3- ll 15 and the'Commission's
. autherity over éélt water dwsposal authorit§ over drillihg of
N potash areas by355—3411.16.
. Now, I‘%buld alé& like ‘to point out or I'1l read to
the Commission %:statemeﬁé made ﬁn-a court cése:‘ Continental
Cil Company vﬁm‘:x u% court of Appeals, Tenth Ciréuit,
) August 17,t 1967, ‘reported in 281 Federal Ree;ruer, 2d, page 682.
i This case ihvelved injury ;o a person in which the authorlty of
- the Commission u%der Rule %14(a); having to do with the preven-
_ . . tion of f;f?,h@?%fdépr sa?ety r?gﬁlations as related to )
Section 65£3-11.§’wﬂ§éﬁk§3%es ehe‘bommission§authority to take
o action tn»n"revpn%ffififéag: e traei a_rg‘_gc_-d in Hea*- race t+hat Fha
. Commission s autgérity tolﬁreveni fires only had to do with
t% :
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“prevention of wasteée and protection of correlative rights and

not the safety of individuals or oroperties, and the Court,

speaking in that case said:
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Even though the conservation of oil was the principal purpose

for whiéh'€ﬁ$;%6

ission was created, we are unwilling to

250
S

suppose‘that the New Mexico leqislatﬁre, in authorizing the

Commission to make regulations to prevent fires, intended to

restrict it to the making of regulations to 5£6tect oil from

-~
£

ave the 011 Conserva-

“damage or destruction by _iféi”*Sﬁéh“a”§ﬁ§66§iﬁi6ﬁ“ﬁ6ﬁi&“5é?“ft”“'

‘seems to us, most irrationgl and unduly 1egalistic. It is
unthinkable that the lawmakers intended the CdmmissionVOnly to
seek fire prevention to conserve oii, and did not intend it
to seek to prevent fires in order to coﬁsérVe;éEher properﬁy
and £ﬁe’live§>of persons." **ktxx “ ( ”

That's all I have.

MR. PORTER: Does anyone have any comments concerning
any-phése of the case, including the Counsel's statement? If
not, the Commission will take4tﬁe entire proceedings dhdér

4agdvisement which, of covurse, inclﬁdes the motion to dismiss.
fﬁe heafiﬁg is recégsed uﬁtil‘1:30‘ét whiéh ﬁimé Qe'ilitake |

up Case 3859.
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g STATE OF NEW MEXICO

)
. : ) ss.
COUNTY OF BERNALILLO )

- : - Xy CHARLOTTE MACIAO, Notary-Public in and for the County B

T

A__r—l ,- - s Sh e e e

ate of New Mexico, do hereby certify that

,,,,, e > - Y
T T Cf Be“nu.k‘g_;.;u 7

fl)

the foregbing and attached Transcript of Hearing before the

“'New Mexico 0il Conservatlon Comm1531on was reported by me ;

and that the same is a true and correct record of the sald

‘L proceedlngs, to the best of nmy knowledge, skill andﬁebrlity.

- ' Witness my Hand and Se&l this‘zgth“deywprOCtober, 1968,

. - > s |

.. o Ty /
| | (it gy T o e
P Notary Public

\ \:4

My Commission Expires:

i - February 10, 1971.
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SANTA FE; H‘;ICL

——

Santa Fe,>New Mexico
June 14, 1968

’ ' C - WIS g TR
TO: Mr, Ted Bilberry, Supervisor 0Oil & Ga Ol. CON SBE FO.V.. i
Division and Mr. Sylvan Floersheinm, - RVATICH SIS
Supervisor Lands & Mlnerals DlVlSlon “i/ ‘ify:Fe,h”- .
e B Tt T ’ Ty A, S22 T B I R
FROM: Frank Meador ) [ . ‘/ZTF,E; e oo
’ ; Fleldman :__1':’2:"5? ;_\(;’_',_.T(ﬁ."j i‘ p

RE: Reported abuse of surface offState Lands by 0Oil
producing lessees and plpellne right-of-way

,,,,,, . ~holdare an +tha ¥ Dcn-v-:‘: D'\nn‘\ innig-Arrika-Cou ..A‘_y,.,, e

At the request of your offlces,‘I have made_ two inébectién
;fmxarlps into the area in questlon. The first was made on June 5,
771968 in the company of sevéral Bureau of Land Management personnel,
M. Arnoldoftite OCC, and’ mr-'? 77777

“H, C. Berry the owner of the ranch -
s . v : ] and lessee of the State Gra21ng‘Lands and grazing permit holder on
g d ! the federal lands. 'The secohd trip I made only with Mr. Lovato,
C ‘ . the ‘foreman of Mr. Berry's rahch on June 10, 1968. On this second
trip, I carried with me a c¢amera and all plctures taken accompany
this report. ) ] i

‘On Sectlon 2, Townshlp 24 North, Range 6 West, the Camerland
[ Plpellne Corporatlon of Denver, Colorado, holds right- of~wayl

‘ : No. 15029 and No. 15030. As accompanying photos show, this- }s an
i: : : exceedingly poor operatlon. The line is not buried at all for

| : hundreds of feet, as requlred by land office regulations, and has

: I . LT repeatedly sprung leaks. Thls 1iné is in such’a state of decomno-
oL o T sition from rust and corrosion that in one section of approx1mately
R : ; 20 feet there had been nine patches placed on it. There were
numerous patches throughout the length of the line located on
State Land and many instances of oil leaking far beyond the limits
. : of the right-of-way boundaries. Some of these leaks had been

. : e burned off and some had not.

Also on Section 2, Townshlp 24 North, Range 6 West at the
- Skelly 0il Company raLmLug¥"E"‘WélL No. 3: The packing on this
well was evidently not in goodwrepalr. As this well pumped, a
- . small amount of o0il was- “"mpﬁﬂtﬂ't ‘onto the ground-leaving a simall
o ? i L stream and puddles of oil accumulated in the area for several feet,

There was no fence or other protection around this location 51te.

Also on Section 2, Township 24 North, Range 6 West, a leak

was observed from a feeder line coming from Amerada, Harvey State
No. 1 location on Section 36, Townohlp 25 North, Range 6 West.
This. leak had ran for such duratlon that a well defined path of oil
could be traced for approx1mately three eights of a mile, The leak
had been repaired but must have run for some considerable length of
time before discovery and repair.

{q

Secticn 16, Township 24 North, Range 6 West, on well sites
in the NWYNEY and NW4SEY of this section, both under lease to
J. Gregory Merxion, there were no oil leaks but oil cans and other
trash had been indiscriminately thrown around the well gitn maling
it appear somewvhat like a public dump ground.




S

At the well site in the Nwhswy of Sectlon 16, Township 24
North, Range 6 West, (also under lease to J. Gregory Merrlon) the

disposal pit is very pooxly fenced and there were livestock tracks
inside this pit indicating that the fence in existance is no deterrant

to livestock. At sometime this pit has spilled ovér and oil had
run down the arroyo several hundred feet. "Also, there were old pipe
fittings, pump parts and junk in general thrown indiscriminately
around the location.

At the well site in the SWiNWY in Section 16 (also under lease
Lo ¥, Gregory “Mérrion) a great many cans and assorted junk had been
thrown around the wellslte.

In Sect1on 36, Townshlp 25 North, Range 6 West in the

NWPNE/ of this sectlon, El Paso Natural Gas, Canyon Largo ‘Unit
Spllled and leaPed 011 extensxvely. From the well 51te to the

2 -
<C I.“-.‘u;. LS -

~p1t 1tse1f was. almost full of Crude 011 and Stlll belng pumped
It has spllled over and run down an arudyc for several-hundred ““;:

T This arroyo contlnues downhill off of State Land’'but leads into a
‘When. rain-cemes-it-washes” this oil -

r-n
ﬂ,
'y

re31due ‘into the sprlng area polluting the ranchers llvestock water
and other lands below it.

- Also in Sectlon 36, Township 25 North Range 6 West in the
NEXIWY was observed a feeder: pipeline leak that was obviously of long
Live oil stood in a pool and had saturated ‘a considerable
surroundlng area-with oil. Thére were cattle tracks; in and ‘around
‘this area in abundance. Back several feet from the/01]/pool and -
saturated ‘area was observed cattle feces containing obvious amounts
of oil products. I was unable to determine exact ownership cof this
“line but believe it to be Amerada Petroleum Corporatlon or J. Gregory

duration.

Merrion.

These three sections of State Land were the onry areas’ checked
~“'“on‘the second trip into the area. T

™ I submit this report subject to your approval.

~

- Respectfully submitted,

Inclosures-25 Photos c ,,:;E;itﬂﬂﬁff <. /27Zkktd<;:t‘
‘ |
-

Frank W. Meador:
copies to~-0il & Gas Division _ . Fieldman ,
Lands & Minerals , - .
Oscar Jordan
H. C. Berry
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