
1 

STATE OF NEW MEXICO 
ENERGY, MINERALS AND NATURAL RESOURCES DEPARTMENT 

OIL CONSERVATION COMMISSION 

IN THE MATTER OF THE HEARING CALLED 
BY THE OIL CONSERVATION COMMISSION FOR 
THE PURPOSE OF CONSIDERING: 

PROPOSED AMENDMENT OF 19.15.39 NMAC TO ADD 
TWO NEW SECTIONS SETTING OUT SPECIAL 
PROVISIONS FOR SANTA FE COUNTY AND THE 
GALISTEO BASIN; PROPOSED AMENDMENT 
19.15.39.9 NMAC, AND PROPOSED AMENDMENT 
19.15.39.10 NMAC. 

CASE NO. 14255 

C.",:-. 

1.0 CASE NO. 14163; CONTINUED TO FEBRUARY 2009 5s: 
CASE NO. 14106; CONTINUED TO FEBRUARY 2009 ro r.: 

11 CASE NO. 13957; CONTINUED TO FEBRUARY 2009 CO o 
rrj 

CASE NO. 1414 9; CONTINUED TO FEBRUARY 2009 
~D 
13 

•' -

12 CASE NO. 14150; CONTINUED TO FEBRUARY 2009 
~D 
13 HI 

CASE NO. 14124; CONTINUED TO FEBRUARY 2009 ro o 
13 CASE NO. 1414 5; CONTINUED TO FEBRUARY 2009 

ro 

ro 

REPORTER'S TRANSCRIPT OF PROCEEDINGS 

COMMISSIONER HEARING 

BEFORE: MARK E. FESMIRE, CHAIRMAN 
JAMI BAILEY, COMMISSIONER 
WILLIAM C. OLSON, COMMISSIONER 

January 15, 2009 

Santa Fe, New Mexico 

This matter came on f o r hearing before the New Mexico 
O i l Conservation Commission, MARK E. FESMIRE, Chairman, on 
Thursday, January 15, 2009, at the New Mexico Energy, Minerals 
and N a t u r a l Resources Department, 1220 South Saint Francis 
Drive, Room 102, Santa Fe, New Mexico. 

REPORTED BY: JOYCE D. CALVERT, P-03 
Paul Baca Court Reporters 
500 Fourth S t r e e t , NW, Sui t e 105 
Albuquerque, New Mexico 87102 

PAUL BACA PROFESSIONAL COURT REPORTERS 

500 4th S t r e e t , NW, Su i t e 105, Albuquerque, NM 87102 



2 

INDEX 

Examiner Hearing 
CASE NO. 14255 

APPEARANCES 

PAGE 

3 

APPLICANT'S WITNESSES: 

BRAD A. JONES 
(CONT.) CROSS-EXAMINATION BY MS. FOSTER 
(CONT.) CROSS-EXAMINATION BY MR. HALL 
EXAMINATION BY COMMISSIONER BAILEY 
EXAMINATION BY COMMISSIONER OLSON 
EXAMINATION BY CHAIRMAN FESMIRE 
REDIRECT EXAMINATION BY MS. MACQUESTEN 
RECROSS-EXAMINATION BY MR. HALL 
RECROSS-EXAMINATION BY MS. FOSTER 
FURTHER EXAMINATION BY COMMISSIONER OLSON 

7 
45 
46 
70 

111 
114 
142 
145 
160 

GLENN VON GONTEN 
(CONT.) CROSS-EXAMINATION BY MR. HALL 
CROSS-EXAMINATION BY MS. FOSTER 
EXAMINATION BY COMMISSIONER BAILEY 
EXAMINATION BY COMMISSIONER OLSON 
EXAMINATION BY CHAIRMAN FESMIRE 
REDIRECT EXAMINATION BY MS. MACQUESTEN 
RECROSS-EXAMINATION BY MS. FOSTER 

A d m i n i s t r a t i v e Notice of OCD Rules Part 4, 
Section 13 and Part 4, Section 14 

MARITA NOON 

Sworn C i t i z e n Statement 

Noon Recess 

Closing Statements Begin 

171 
181 
195 
202 
206 
209 
217 

116 

228 

114 

236 

REPORTER'S CERTIFICATE 263 

PAUL BACA PROFESSIONAL COURT REPORTERS 

500 4th S t r e e t , NW, S u i t e 105, Albuquerque, NM 87102 



3 

A P P E A R A N C E S 

FOR THE APPLICANT, OIL CONSERVATION DIVISION: 

G a i l MacQuesten, Esq. 
A s s i s t a n t General Counsel 
1220 South St. Francis Drive 
Santa Fe, New Mexico 87505 

ON BEHALF OF APPROACH OPERATING, LLC: 

J. Scott H a l l , Esq. 
MONTGOMERY & ANDREWS LAW FIRM 
325 Paseo De P e r a l t a 
Santa Fe, New Mexico 87501 

ON BEHALF OF INDEPENDENT PETROLEUM ASSOCIATION OF NEW MEXICO; 

Karin V. Foster, Esq. 
CHATHAM PARTNERS, INC. 
5805 Mar i o l a Place, NE 
Albuquerque, New Mexico 87111 

PAUL BACA PROFESSIONAL COURT REPORTERS 

500 4th S t r e e t , NW, Su i t e 105, Albuquerque, NM 87102 



CHAIRMAN FESMIRE: Let's go on the rec o r d . Let the 

record r e f l e c t t h a t we are i n the process r i g h t now of 

convening the r e g u l a r O i l Conservation Commission meeting 

scheduled f o r Thursday, January 15, 2009. The record should 

r e f l e c t t h a t Commissioners B a i l e y , Olson, and Fesmire are 

present. The se c r e t a r y f o r the Commission i s i n the process of 

making some changes t o an order, so f o r the time being, we w i l l 

not address the adoption of the minutes u n t i l she gets back. 

What we w i l l do i s begin w i t h the c o n t i n u a t i o n of 

Case No. 14255, the A p p l i c a t i o n of the O i l Conservation 

D i v i s i o n f o r Orders Regarding Santa Fe County and the G a l i s t e o 

Basin. This i s a c o n t i n u a t i o n o f t h a t hearing. Due t o the 

holid a y s and t r a v e l schedules, we had a l i t t l e t r o u b l e 

scheduling witnesses. 

But I b e l i e v e , Ms. MacQuesten, you're prepared t o 

o f f e r Mr. Jones f o r a c o n t i n u a t i o n of h i s cross-examination by 

Ms. Foster? 

MS. MACQUESTEN: That's r i g h t , Mr. Chairman. 

CHAIRMAN FESMIRE: Just t o renew the record, l e t ' s go 

ahead and r e - e n t e r the appearances by the a t t o r n e y s . 

Mr. Hall? 

MR. HALL: Mr. Chairman, Commissioners, my name i s 

Scott H a l l w i t h the Montgomery & Andrews law f i r m i n Santa Fe, 

appearing on be h a l f of Approach Operating, LLC. 

MS. FOSTER: I'm Kari n Foster r e p r e s e n t i n g the 
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Independent Petroleum A s s o c i a t i o n of New Mexico. 

MS. MACQUESTEN: G a i l MacQuesten r e p r e s e n t i n g the O i l 

Conservation D i v i s i o n . 

CHAIRMAN FESMIRE: Ms. Foster has asked t h a t 

Mr. Jones be re-sworn. 

Mr.. Jones, would you r a i s e your r i g h t hand t o be 

re-sworn, please. 

MR.. CARR: Oh, Mr. Chairman, I ' d l i k e j u s t the record 

t o r e f l e c t my appearance. I'm W i l l i a m F. Carr of Holland & 

Hart, and I'm e n t e r i n g my appearance on beh a l f of the 

New Mexico O i l and Gas A s s o c i a t i o n . 

CHAIRMAN FESMIRE: Thank you, Mr. Carr. 

MR,. FREDERICK: Mr. Chairman, since Mr. Carr i s 

no t i n g h i s appearance on the record, I should note mine as 

w e l l . 

I'm Bruce Frederick w i t h the New Mexico Environmental 

Law Center r e p r e s e n t i n g D r i l l i n g Santa Fe. I'm only here t o 

t a l k about our n o t i c e of recommended changes. 

CHAIRMAN FESMIRE: Okay. Mr. Fre d e r i c k , since I 

don't t h i n k you've appeared since we've changed c o u r t 

r e p o r t e r s , you may want t o s p e l l your l a s t name f o r the co u r t 

r e p o r t e r . 

MR.. FREDERICK: My l a s t name i s Freder i c k , 

F - r - e - d - e - r - i - c - k . 

CHAIRMAN FESMIRE: Before we continue w i t h the case, 
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the s e c r e t a r y has re t u r n e d , and at t h i s time we w i l l take up 

the issue of the minutes from the December l l t h , 2008, meeting. 

Commissioners, the s e c r e t a r y has presented the 

minutes from the l a s t meeting. Have you had a chance t o review 

those minutes? 

COMMISSIONER BAILEY: Yes, I have, and I move we 

adopt them. 

CHAIRMAN FESMIRE: I s there a second? 

COMMISSIONER OLSON: Second. 

CHAIRMAN FESMIRE: A l l those i n favor s i g n i f y by 

saying "aye." 

COMMISSIONER BAILEY: Aye. 

COMMISSIONER OLSON: Aye. 

CHAIRMAN FESMIRE: Aye. 

Let the recor d r e f l e c t t h a t the minutes have been 

adopted by the Commission. They w i l l be signed by the Chairman 

and conveyed t o the s e c r e t a r y . 

Now we w i l l continue w i t h Case No. 14255. We'll take 

up the Pecos case as soon as there's a break i n the flow i n the 

case. Okay? 

We were t r y i n g t o swear i n Mr. Jones. 

Mr,. Jones? 

BRAD A. JONES 

a f t e r having been f i r s t duly sworn under oath, 

was questioned and t e s t i f i e d as f o l l o w s : 
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CHAIRMAN FESMIRE: Ms. MacQuesten, may Ms. Foster 

begin her cross-examination? 

MS.. MACQUESTEN: Yes, s i r . 

CHAIRMAN FESMIRE: Ms. Foster, please proceed. 

MS. FOSTER: Thank you, Mr. Chairman. 

(CONT.) CROSS-EXAMINATION 

BY MS. FOSTER: 

Q. Mr. Jones, i t ' s been a few weeks since we heard 

your d i r e c t testimony, so I'm going t o probably -- the f i r s t 

couple of questions I'm going t o ask you are going t o be 

foundation questions so we are a l l on the same page i n terms of 

what we're asking. I s t h a t okay w i t h you? 

A. That's f i n e . 

Q. Okay. Thank you. When you were t a l k i n g on 

d i r e c t testimony, the o v e r a l l or the ar c h i n g -- i f you could 

t e l l me what the o v e r a l l a r c h i n g purposes of the E x p l o r a t i o n 

and Development Plan t h a t would be r e q u i r e d i n Santa Fe County 

pursuant t o new r u l e . 

A. I guess the o v e r a l l purpose of the plan i s t o do 

a m u l t i t u d e of t h i n g s . I t ' s t o have a t r u e understanding of 

what's being -- the a c t i v i t i e s t h a t are being proposed i n the 

area t h a t are l i n k e d t o o i l and gas e x p l o r a t i o n . 

To take a look a t those, i f you look a t the 

requirements w i t h i n the -- or the i n f o r m a t i o n t h a t ' s r e q u i r e d 

under the p l a n , c e r t a i n concepts, such as reducing f o o t p r i n t , 
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would be a g o a l - o r i e n t e d type or purpose behind t h i s . I t would 

also create a forum t h a t would i n v o l v e p u b l i c comment of items 

t h a t may not be a v a i l a b l e -- or i n f o r m a t i o n u n a v a i l a b l e t o 

the a p p l i c a n t t h a t they're aware of -- or OCD. 

I t ' s also -- since there's q u i t e a b i t of unknown i n 

t h i s area t h a t we're t r y i n g t o address, i t would also create a 

mechanism i n order t o ensure t h a t c e r t a i n items, such as ground 

water, be p r o t e c t e d i n t h a t area. I t would also i n v o l v e the 

p a r t i c i p a t i o n of other agencies, such as the H i s t o r i c 

P r e s e r v a t i o n O f f i c e . Those are some of the purposes. 

Q. Okay. Thank you. That gives us a good o u t l i n e . 

Let's t a l k about the p u b l i c comment p o r t i o n of what w i l l be 

r e q u i r e d . How i s i t t h a t you e n v i s i o n under t h i s proposed r u l e 

the hearing w i l l work? My understanding i s t h a t an operator 

w i l l submit an E x p l o r a t i o n and Development Plan t o the OCD t h a t 

w i l l be released f o r p u b l i c comment, and then there w i l l be a 

hearing, c o r r e c t , on the f i r s t time there's an E x p l o r a t i o n and 

Development Plan proposed? 

A. They would submit an a p p l i c a t i o n t o the OCD. The 

OCD would take t h a t o p p o r t u n i t y t o see i f they comply w i t h 

what's r e q u i r e d t o be submitted w i t h t h a t a p p l i c a t i o n . I f i t 

seems t o have the i n f o r m a t i o n as r e q u i r e d by t h i s r e g u l a t i o n , 

then a copy would be disseminated t o the State H i s t o r i c 

P r e s e r v a t i o n o f f i c e r f o r t h e i r i n p u t . 

There was also a d r a f t n o t i c e t h a t ' s supposed t o be 
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submitted i n the a p p l i c a t i o n as p a r t of the a p p l i c a t i o n . I f 

t h a t complies w i t h the requirements, then OCD would approve 

t h a t t o go out t o be published. And at t h a t time, there w i l l 

also be a hea r i n g date e s t a b l i s h e d i n which t h a t would be 

included w i t h the n o t i c e of, w i t h i n s t r u c t i o n s on how t o 

provide comments or requests f o r hearings and so f o r t h . I n 

t h i s case, t h e r e would be a hearing f o r a new a p p l i c a t i o n . 

I t seems from the time l i n e s t h a t are s p e c i f i e d , i t 

would be at l e a s t a 60-day window f o r the hearing c l e r k t o 

receive comments d u r i n g t h a t time. 

Q. Okay. But who, a c t u a l l y , would c a r r y -- I guess 

burden of pro o f i s probably not the r i g h t word, since t h i s i s 

not a c r i m i n a l case -- but, b a s i c a l l y , what i s the r o l e of the 

operator i n t h a t hearing? I s he expected t o respond t o the 

p u b l i c comments t h a t are going t o be given? Or i s 

Ms. MacQuesten, as the a t t o r n e y from the D i v i s i o n , going t o be 

c a r r y i n g those comments from the p u b l i c ? I mean, what i s the 

r e s p o n s i b i l i t y of the D i v i s i o n and the operator i n t h a t 

hearing? 

A. Well, the r e s p o n s i b i l i t y of the operator i s t o 

provide a p p r o p r i a t e i n f o r m a t i o n . I f there's l i m i t a t i o n s on the 

sources t h a t they choose t o use, the p u b l i c comment p a r t of i t 

of maybe surface owners or other o r g a n i z a t i o n s or so f o r t h have 

knowledge of the area t h a t they're proposing t o have a c t i v i t y 

i n would be d i v u l g e d d u r i n g t h a t time, d u r i n g the p u b l i c 
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comment, and discussed. So, you know, the plan i t s e l f , the 

a p p l i c a t i o n f o r the p l a n , i s the r e s p o n s i b i l i t y of the operator 

t o defend what they propose or t o j u s t i f y i t . 

A good example would be i f they d i d the mapping and 

i n d i c a t e d where a l l those s t r u c t u r e s were, i n f r a c t u r e s , and so 

f o r t h , and they decide t o use s a t e l l i t e or a e r i a l photos t h a t 

are dated. The surface owner comes i n and says, "You know, I 

b u i l t a house here two years ago, and you're proposing your 

w e l l i n the middle of my house." 

That's something t h a t needs t o be discussed at 

hearing and res o l v e d . That's why the p u b l i c comment p e r i o d i s 

very c r u c i a l and p u b l i c p a r t i c i p a t i o n i n the hearing process. 

Q. I understand t h a t , but l e t ' s take t h a t example 

t h a t you've given. You have a c i t i z e n of Santa Fe County who 

i s saying, "You know, t h i s o i l w e l l i s going t o end up on my 

p r o p e r t y or maybe even i n the middle of my house." 

I s t h a t person supposed t o go t o the OCD a t t o r n e y who 

i s going t o present t h a t i n f o r m a t i o n ? You know, "Here's the 

p l a t of the house. Here's where the house i s a c t u a l l y 

located?" 

I s t h a t going t o be Ms. MacQuesten's r e s p o n s i b i l i t y , 

the OCD attorney? Or i s t h a t going t o be a member of the 

p u b l i c who i s standing up and saying, "My house i s l o c a t e d 

here, and I don't want t o have an o i l w e l l here"? 

A. Well, i t becomes p a r t of the reco r d f o r the 
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hearing, so i t would have t o be assessed. So, you know, the 

Hearing Examiner would have t h i s i n f o r m a t i o n . A l l p a r t i e s 

would have access t o t h i s i n f o r m a t i o n . 

I t would be one of those questions t h a t would come up 

d u r i n g the hearing process t o the a p p l i c a n t o f , "Why are you 

proposing t h i s ? Why d i d n ' t you go out and do a v i s u a l 

i n s p e c t i o n t o c l a r i f y t h i s p r i o r t o s u b m i t t i n g i t ? " 

Q. Okay. So the OCD a t t o r n e y i s b a s i c a l l y 

r e p r e s e n t i n g any member of the p u b l i c who comes i n t o say t h a t 

they have a problem w i t h the plan? 

A. I d i d n ' t say t h a t . I don't remember mentioning 

or hearing -- or a t t o r n e y s being i n v o l v e d i n t h a t process. 

Once again, i t ' s a p u b l i c hearing t h a t i n v o l v e d a 

hearing examiner w i t h comments t h a t are submitted, j u s t l i k e 

any other hearing, t h a t would be considered f o r a 

decision-based type approval j u s t l i k e t h i s hearing here. 

Q. Okay. I guess what I'm asking i s i n terms of how 

the hearing i s going t o work. C u r r e n t l y , we have hearing, f o r 

example, on t h i s r u l e making. The OCD a t t o r n e y i s the one who 

prepares the r u l e and says and presents i t t o the OCC, and 

we as i n d u s t r y have the o p p o r t u n i t y t o respond t o i t . Okay? 

The hearing t h a t we're going t o be having pursuant t o 

E x p l o r a t i o n and Development Plan i s a l i t t l e b i t d i f f e r e n t . 

Because we are the ones t h a t are proposing the E x p l o r a t i o n and 

Development Plan, and the p u b l i c i s coming i n and making 
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comments on i t , r i g h t ? 

So where's the r o l e of the OCD i n terms o f running 

t h i s hearing? 

A. Well, the OCD would be running i t as the hearing 

examiner would have i t . Our involvement, such as the 

Environmental Bureau, i f there's concerns t h a t we may see i n 

the general plan, we may a t t e n d the hearing and comment on 

those and suggest c o n d i t i o n s . So t h a t would be our p a r t . 

Q. Okay. And you're saying t h a t -- would the r u l e s 

apply -- what s o r t of r u l e s would apply t o t h a t p u b l i c comment 

i n order t o give i n d u s t r y adequate time t o respond t o a p u b l i c 

comment? I n your d i r e c t testimony, I t h i n k you mentioned t h a t 

the p u b l i c was going t o be able t o come i n and comment even at 

the hearing i t s e l f . 

A. No. I s a i d there was a 60-day window t h a t w i l l 

g r ant comments and be received t o the hearing c l e r k . 

Q. Okay. So w i l l t h ere be a r u l e ? Or are you 

e n v i s i o n i n g t h a t the only p u b l i c comment t h a t comes i n du r i n g 

the p u b l i c comment process are the a l l e g a t i o n s t h a t i n d u s t r y 

would be fo r c e d t o have t o respond t o or defend against? 

A. I don't know what the nature of a l l those would 

be t o j u s t i f y having t o respond t o them a l l . C u r r e n t l y we take 

recommendations, w r i t t e n comments from v a r i o u s p a r t i e s t h a t are 

never discussed d u r i n g the hearing, such as t h i s one here. But 

they are w r i t t e n comments t h a t are considered by the Commission 
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to make a d e t e r m i n a t i o n on. And they consider those. 

So not a l l w r i t t e n comments have t o be discussed as 

i t c u r r e n t l y stands -- and even i n t h i s r u l e making. 

Q. Right. But i n the instance of the E x p l o r a t i o n 

and Development Plan, b a s i c a l l y the i n d u s t r y or the person 

s u b m i t t i n g the E x p l o r a t i o n and Development Plan should be given 

the o p p o r t u n i t y t o respond t o every comment t h a t i s given, 

c o r r e c t -- or a l l e g a t i o n t h a t ' s given? 

A. I f they choose t o . I don't see what would 

a c t u a l l y prevent t h a t . 

But I t h i n k f o r the he a r i n g examiner, what i s 

s u b s t a n t i a l , what w i l l be of concern, what would c o n f l i c t w i t h 

what's i n the a p p l i c a t i o n i t s e l f meaning t h a t i f someone has 

a w e l l on t h e i r p r o p e r t y , and i t ' s not i d e n t i f i e d on the map --

t h a t would be something t o consider i n r e l a t i o n s h i p t o the 

a c t i v i t i e s . 

I f someone has knowledge, such as SHPO, of c e r t a i n 

areas t h a t w i l l be p r o t e c t e d under the C u l t u r a l P r o p e r t i e s Act, 

would t h a t be c r u c i a l t h a t i t be brought on hearing? 

A b s o l u t e l y . So there's going t o be those type of issues t h a t 

w i l l be brought and discussed, most l i k e l y , d u r i n g the hearing 

process. 

Q. Right. But what I'm g e t t i n g at i s g i v i n g us the 

time t o adequately respond since the p u b l i c w i l l be asked t o 

give comment, but the p u b l i c w i l l also have the o p p o r t u n i t y t o 
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come to the hearing and make a l l e g a t i o n s . And obviously, i n 

the hearing s e t t i n g , we don't have the o p p o r t u n i t y t o defend 

against, you know, a member of the p u b l i c who comes i n w i t h a 

map t h a t we've never seen before or something t h a t we've never 

discussed before i n f r o n t of a hearing o f f i c e r . 

A. Well, t h i s goes back t o the a p p l i c a t i o n i t s e l f . 

Q. The a p p l i c a t i o n or the E x p l o r a t i o n and 

Development plan? 

A. The a p p l i c a t i o n submitted, the i n i t i a l 

a p p l i c a t i o n , i t should be comprehensive, meaning t h a t you 

should look at a l l venues. You should make sure i t ' s complete 

and i t has as much i n f o r m a t i o n as p o s s i b l e . Because when you 

don't — i f you do as l i t t l e as p o s s i b l e t o submit your 

a p p l i c a t i o n , meet the minimum requirements, you're doing 

y o u r s e l f a d i s - j u s t i c e , because when you come t o hearing, these 

questions are going t o a r i s e . 

I t may lead t o the hearing examiner saying, "There's 

not enough i n f o r m a t i o n i n the Plan, the a p p l i c a t i o n , t o be 

considered. Does i t p r o t e c t or prevent waste, p r o t e c t i v e 

c o r r e l a t i v e r i g h t s ? Does i t p r o t e c t f r e s h water, human h e a l t h , 

and the environment?" 

So t h e y ' l l probably deny such an a p p l i c a t i o n . That's 

why the a p p l i c a n t needs t o make sure they do a comprehensive 

a p p l i c a t i o n when they submit i t . 

Q. Okay. 
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A. That would prevent a l o t of these t o p i c s from 

coming up at hearing. 

Q. A l l r i g h t . Then I want t o make sure t h a t we're 

a l l on the same page i n what you mean by a "comprehensive 

a p p l i c a t i o n . " 

I t ' s my understanding from the testimony I b e l i e v e 

i t was the d i r e c t of Mr. von Gonten, and I b e l i e v e you on your 

d i r e c t testimony -- t h a t a comprehensive a p p l i c a t i o n i s going 

t o i n c l u d e the e n t i r e acreage t h a t an operator has f o r t h a t 

proposed development p l a n . 

A. Yes. Plus i t should also i n v o l v e a h a l f - m i l e 

radius or b u f f e r from the outer edges of t h a t boundary. 

Q. But when I say the " e n t i r e acreage," i f you have 

a company t h a t comes i n t o Santa Fe -- and as we know, there's 

only 32 dry holes plus the one m a r g i n a l l y operated w e l l t h a t ' s 

now owned by Tecton -- i f they come i n , and they say, "Okay. 

We want t o a d r i l l a w i l d c a t w e l l , " j u s t g i v i n g you the metes 

and bounds or the s p e c i f i c l o c a t i o n around t h a t one w e l l i s not 

adequate f o r your comprehensive p l a n ; i s t h a t c o r r e c t ? 

A. Well, the a p p l i c a t i o n r e q u i r e s you t o i n c l u d e the 

i n f r a s t r u c t u r e t h a t l i n k e d t o t h a t w e l l . You're j u s t t a l k i n g 

about the w e l l . So a b s o l u t e l y not. 

Q. Okay. So l e t ' s t a l k about t h a t . I f you have an 

operator t h a t comes i n and, say, buys 50,000 acres, but because 

the r e has not been a successful w e l l i n Santa Fe, what e x a c t l y 
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are you r e q u i r i n g i n terms of your i n f o r m a t i o n f o r a 

comprehensive plan f o r t h a t s i n g l e w i l d c a t w e l l ? 

A. Well, there's m u l t i p l e t h i n g s t h a t need t o be 

done. I don't know what they plan t o do. I can't -- you know, 

t h i s i s such an extreme h y p o t h e t i c a l , you can't address i t . 

Because, are they proposing -- l o o k i n g at t h i s , are 

they proposing the whole e n t i r e area? Are they going t o have 

i n f r a s t r u c t u r e throughout the area? I don't know the answer t o 

those questions. Do they p l a n t o put a waste d i s p o s a l f a c i l i t y 

i n t h a t area? I have no idea. I mean, there's so many t h i n g s 

t o consider, i t ' s impossible t o answer t h a t q u e s t i o n . 

Q. Okay. But from a business p r o s p e c t i v e , you 

understand t h a t businesses, you know, they come i n and they t r y 

and get lease acreage i n blocks, r i g h t ? 

A. Yeah. 

Q. So they're going t o buy more than t h r e e acres or 

fo u r acres i t would take t o a c t u a l l y have one w e l l . They 

u s u a l l y t r y and look ahead, r i g h t ? So as p a r t of your 

comprehensive plan which you would r e q u i r e would be 

i n f o r m a t i o n , your arch i n f o r m a t i o n , your topography, geology, 

hydrology, or the acreage, the e n t i r e acreage, t h a t they end up 

buying? 

A. I don't t h i n k the r u l e s t a t e s t h a t . I t mentions 

no t h i n g about lease acreage. 

Q. Okay. Well, I'm j u s t t r y i n g t o get an 
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understanding of what you i n t e n d f o r operators t o submit as 

p a r t of your comprehensive plan so t h a t we overcome your 

completeness h u r d l e . 

A. Well, n o t h i n g s t a t e s t h a t they have t o -- i f they 

buy a l l t h i s acreage and they have leases t o i t -- they have t o 

address a l l of i t up under one p l a n . That's what I'm g e t t i n g 

a t . 

Q. Nothing says t h a t ? 

A. I don't see a n y t h i n g i n t h i s r u l e t h a t s t a t e s 

t h a t . 

Q. Okay. Well, then, what you're saying, then, i s 

even though an operator comes i n and buys m u l t i p l e leases, 

m u l t i p l e acreage, would i t be enough f o r them t o come t o you 

and say, "Here's a plan f o r our f i r s t w e l l . We don't know what 

i t ' s going t o come up w i t h . I t might be a dry hole, but we are 

j u s t going t o give you the geology, the topography, 

archaeology, on the acreage f o r t h a t one s i n g l e l o c a t i o n " ? 

A. Once again, there's going t o be an i n f r a s t r u c t u r e 

l i n k e d t o t h a t w e l l . There's going t o be u t i l i t i e s , there's 

going t o be roads. There may be a d i s p o s a l w e l l t o produce 

water t h a t they generate. A l l these t h i n g s are r e q u i r e d t o be 

addressed. Waste management i s r e q u i r e d t o be addressed i n 

t h i s p l a n . 

When you d r i l l a w e l l , be i t a dry hole or what, 

you're s t i l l going t o be generating waste, so you're s t i l l 
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going t o have t o address t h a t . There's contingency plans. 

There's a l o t of i n f o r m a t i o n t h a t ' s r e q u i r e d t h a t would go 

outside the bounds of j u s t t h a t s i n g l e l o c a t i o n . 

Q. Okay. But would you or would you not make the 

operator r e s p o n s i b l e f o r g i v i n g you a l l the i n f o r m a t i o n f o r the 

r e s t of t h e i r acreage? 

A. I f they're going t o u t i l i z e i t t o create 

i n f r a s t r u c t u r e , a b s o l u t e l y , i f t h a t ' s what they have t o do. I f 

i t ' s out i n such an i s o l a t e d area t h a t t h e r e are no roads, and 

they are 100 mile s from the nearest road, they're going t o have 

to c o n s t r u c t a road out t h e r e . That's p a r t of t h i s 

a p p l i c a t i o n ; t h a t ' s p a r t of the i n f r a s t r u c t u r e they're going t o 

have t o c o n s t r u c t . 

Q. Are you f a m i l i a r w i t h the Santa Fe County 

ordinance t h a t got passed? 

A. I j u s t know i t got passed. I know no d e t a i l s 

about i t . 

Q. You d i d n ' t read any d e t a i l s ? 

A. No. 

Q. Okay. A l l r i g h t . Part of the requirements of 

the program -- of the new r u l e -- i s a complete mud-logging 

program, r i g h t ? And t h a t i s t o occur w h i l e you are a c t u a l l y 

doing your d r i l l i n g , r i g h t ? 

A. I'm not sure i f I understand your questi o n . 

Could you rephrase t h a t ? 
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Q. One of the requirements f o r an operator under 

t h i s new r u l e i s t h a t they're going t o have a mud logger on 

l o c a t i o n w h i l e t h e y ' r e d r i l l i n g the hole. 

A. Okay. I t ' s a c o n d i t i o n once you get an APD and 

you get an approved p l a n , yeah. 

Q. Right, r i g h t , r i g h t . But t h a t i s something t h a t 

up f r o n t we have t o commit t o , t h a t we're going t o have a 

mud-logger on l o c a t i o n s ? 

A. Well, the r u l e s t a t e s you have t o have a 

mud-logging program and i t s p e c i f i e s what's i n t h a t program. 

Q. A l l r i g h t . And what does i t s p e c i f y i n t h a t 

program f o r a mud-logger? 

A. Well, i f you could p u l l up E x h i b i t 22. 

Q. I b e l i e v e t h a t ' s under Section 10. 

A. No. I t ' s a c t u a l l y under Section 9B(7), i f you're 

t a l k i n g about the a p p l i c a t i o n and the p l a n . Right here. And 

i t ' s (7) (b) -- or i t ' s (7) (c) -- I'm s o r r y . Right here. 

So f o r the a p p l i c a t i o n , t h i s i s what you have t o 

provi d e . So f o r , "a mud-logging program, i n c l u d i n g a copy of 

the mud l o g sheet, a d e s c r i p t i o n of the mud-logger's d a i l y 

r e p o r t , which s h a l l i n c l u d e at a minimum the t o t a l depth f o r 

each, the footage d r i l l e d i n the preceding 24 hours, o i l and 

gas i n t e r v a l s , f r e s h water zones and mud" -- " i n c l u d i n g mud 

weight, c h l o r i d e s , f u n n e l v i s c o s i t y , and f i l t r a t e p r o p e r t i e s . " 

That's what's r e q u i r e d i n the a p p l i c a t i o n . 

PAUL BACA PROFESSIONAL COURT REPORTERS 

500 4th S t r e e t , NW, Suite 105, Albuquerque, NM 87102 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

20 

Q. Okay. That's what's r e q u i r e d i n the a p p l i c a t i o n , 

what the operator i s committing -- the i n f o r m a t i o n the operator 

i s committing t o g e t t i n g you d u r i n g the program, d u r i n g the 

d r i l l i n g ? 

A. Well, they need t o i n c l u d e those sheets and a 

d e s c r i p t i o n of a d a i l y r e p o r t t h a t would i n c l u d e those items. 

Q. And do you understand, or could you e x p l a i n t o us 

the purpose f o r a l l t h a t i n f o r m a t i o n t o the OCD? What i s the 

OCD i n t e n d i n g t o do w i t h a l l t h a t i n f o r m a t i o n ? 

A. Well, i t goes back t o c e r t a i n t h i n g s , such as, 

say, the casing. You have t o know where the f r e s h water zones 

are i n order t o set a proper casing. I f you go i n t o an area 

t h a t ground water i s unknown, and you're making c e r t a i n 

assumptions, and l e t ' s say you propose -- even though the 

requirement, one of the c o n d i t i o n s , i s a closed-loop system, 

another c o n d i t i o n t h a t would be placed on such an APD would be 

t h a t there's no o n s i t e b u r i a l . 

Let's say you ask f o r an exception t o t h a t , and you 

want t o do some type o f o n s i t e b u r i a l . Through t h i s program, 

i f you encounter a shallow freshwater zone t h a t doesn't a l l o w 

t h a t under Part 17, then what you've requested may not be 

v i a b l e . 

Q. Okay. When you say a "shallow freshwater zone," 

does t h a t i n c l u d e perched water? 

A. Perched water can be rechargeable, so there's 
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d i f f e r e n t aspects of perched water. There's perched water t h a t 

doesn't recharge, and i t ' s i s o l a t e d . There's also perched 

water t h a t recharges. So i f you use perched water, I would say 

yes . 

Q. Another requirement i s the m o n i t o r i n g w e l l s , 

c o r r e c t ? 

A. Yes. 

Q. And are you e n v i s i o n i n g -- how many m o n i t o r i n g 

w e l l s are you e n v i s i o n i n g ? Again, what I'm t r y i n g t o do here 

i s have an o u t l i n e f o r operators before they s t a r t , and i f they 

know t h a t the;y have t o do -- t h a t they have t o have the cost of 

a m o n i t o r i n g w e l l f o r every w e l l , then t h a t ' s a f i x e d - c o s t type 

of t h i n g . Can you e x p l a i n t h a t f o r me? I s t h a t a requirement? 

A. Well, I t h i n k there's some confusion on some of 

the terminology t h a t we use i n t h i s r u l e , and I ' d l i k e the 

o p p o r t u n i t y t o -- because there's a l i n e of q u e s t i o n i n g t h a t 

Scott went on as w e l l asking what our expectations are f o r the 

review process. 

So I t h i n k p a r t of our confusion -- i f you could 

s c r o l l down t o the bottom of t h i s page -- i s maybe the use of 

the term " a d m i n i s t r a t i v e l y complete." I t ' s the next page. I'm 

s o r r y . I t ' s page 3. 

I ' d l i k e t h i s o p p o r t u n i t y t o maybe recommend t o the 

Commission t h a t we change t h a t term. Because we use t h i s 

" a d m i n i s t r a t i v e completeness" d e t e r m i n a t i o n i n other 
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r e g u l a t i o n s l i k e Surface Waste Management i n WQCC. Usually, 

t h a t i n v o l v e s some type of p r e l i m i n a r y review w i t h a t e c h n i c a l 

review w i t h a recommendation. That's not what t h i s i s about. 

We're not recommending approval of t h i s p lan when we 

do the review. I t ' s not comprehensive. I t ' s about does t h i s 

plan have the? items l i s t e d i n 9B of t h i s -- and I t h i n k i t ' s 

1 through 13 — does i t have those items? We're not l o o k i n g t o 

see i f they' r e complete or comprehensive. We're not going t o 

compare them t o e x i s t i n g data. This i s the a p p l i c a t i o n of the 

operator f o r them t o defend. I f other i n f o r m a t i o n i s d i v u l g e d 

d u r i n g the he;aring process, i t ' l l be addressed d u r i n g the 

hearing process. 

But when we use t h i s term i n other r e g u l a t i o n s , l i k e 

WQCC and f o r Surface Waste Management, we're re v i e w i n g i t , and 

then we recommend approval or d i s a p p r o v a l . We're not doing 

t h a t i n t h i s process. We don't want t o create t h i s confusion. 

That's why t h i s l i n e of q u e s t i o n i n g , when we get i t -- what are 

we expecting? I t ' s up t o the a p p l i c a n t t o provide i t . I t ' s 

f o r them t o determine i f i t ' s s u f f i c i e n t or not, and can they 

defend i t . 

So my recommendation i s t o c a l l i t " a p p l i c a t i o n 

completeness." I s the a p p l i c a t i o n complete? Does i t address 

1 through 13 of B of 9? You know, does i t have enough 

in f o r m a t i o n ? Does i t q u a l i f y t o have e i t h e r those plans or 

what's s p e c i f i e d w i t h i n the plan and only t h a t ? 

PAUL BACA PROFESSIONAL COURT REPORTERS 

500 4th S t r e e t , NW, Su i t e 105, Albuquerque, NM 87102 



23 

Q. Now, are you going t o -- l e t ' s go down t h i s 

a d m i n i s t r a t i v e completeness -- or the a p p l i c a t i o n completeness 

requirement. You have your r u l e , but there's nowhere c u r r e n t l y 

a l i s t of a c t u a l documentation and i n f o r m a t i o n t h a t you 

a c t u a l l y want l i k e t h e r e i s i n the Santa Fe ordinance t h a t 

would t e l l an operator what they a c t u a l l y have t o come up w i t h . 

I t sounds very s u b j e c t i v e t o me. I understand t h a t ' s 

not a question. But are you p l a n n i n g t o come up w i t h 

g u i d e l i n e s ? 

A. A b s o l u t e l y not. Because we're not going t o t e l l 

the a p p l i c a n t what they need t o do. I t ' s going t o be up t o the 

a p p l i c a n t t o express what they plan t o do. I f they t h i n k t h a t 

there's enough ground water data t h a t they don't need t o have a 

monitor w e l l , they can argue t h a t at the hearing. 

I f they t h i n k f o r -- a good example would be the 

contingency p l a n . Let's say they t h i n k t h e i r contingency plan 

i s t h a t t h e y ' l l have no contingency. W i l l they be able t o 

defend t h a t at the hearing? I s t h a t p r a c t i c a l ? Or should they 

address a l l scenarios t h a t might occur out at the s i t e ? 

I t ' s going t o be up t o them t o decide how they want 

to present i t and how they want t o defend i t . That's the way 

you should be; l o o k i n g at t h i s . 

Q. But they have t o defend i t against the general 

p u b l i c . They don't know what questions are coming i n , and the 

operator i s not going t o be t o l d ahead of time what they have 
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t o defend a g a i n s t . 

A. The way I would look a t i t i s i t ' s k i n d of l i k e 

our r u l e making. We have t o s t a t e the i n t e n t and the purpose 

of every p r o v i s i o n i n our r u l e s . That's what we have to do. 

And we are sub j e c t t o the•same l i n e of q u e s t i o n i n g t h a t you're 

r e f e r r i n g t h a t you would be sub j e c t t o , or your p o s s i b l e 

c l i e n t s would be su b j e c t t o , a t t h i s h e a r i n g . 

Now, the questio n would be -- i s i f you thought ahead 

and i f you planned ahead, and you thought about a l l the 

p o s s i b i l i t i e s , then t h e r e w i l l be very few questions --

meaning, such as a contingency p l a n . I f you addressed a l l the 

contingencies, then t h e r e would be very few questions on the 

contingency plan. 

Q. I understand what you're saying, but my comment 

i s t h a t we are responding t o the p u b l i c . 

A. No — 

Q. The OCD i s r e a l l y not p a r t of the E x p l o r a t i o n and 

Development Plan he a r i n g . I understand t h a t you want us t o 

defend, but you're not t e l l i n g us what our parameters are. 

You're t e l l i n g us t h a t i f we want t o go out t h e r e and d r i l l , we 

give you what we t h i n k i s adequate i n f o r m a t i o n , but we're not 

g e t t i n g a response from the OCD as t o whether you t h i n k t h a t 

i n f o r m a t i o n i s adequate. 

We're going t o be going i n t o a he a r i n g , and then 

we're going t o f i n d out at the hearing t h a t the i n f o r m a t i o n i s 
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inadequate, t h a t we have t o come up w i t h a d d i t i o n a l i n f o r m a t i o n 

to defend on. I s t h a t what you're saying? 

A. The hearing may continue t o o b t a i n t h a t 

a d d i t i o n a l i n f o r m a t i o n . The r e a l i t y i s t h a t the reason t h a t 

we're not going t o comment on i t i s because there's r u l e s w i t h 

another hearing process f o r a p p l i c a t i o n s . That's why we can't 

assess i t . 

A good example was your i n i t i a l view of a l a r g e area. 

Let's say you have 1,000 acres t h a t you're assessing t h a t 

you're going t o be doing a c t i v i t i e s i n . Well, f o r the 

Environmental Bureau, we're l o o k i n g a t surface waste 

management; we're l o o k i n g a t the P i t Rule a p p l i c a t i o n , and so 

f o r t h . I t ' s not going t o have the s i t e - s p e c i f i c i n f o r m a t i o n 

f o r those a c t i v i t i e s because i t ' s going t o be a broad-brush 

type addressing-type t h i n g . 

We're not going t o be l o o k i n g f o r the s i t i n g 

requirements f o r those w e l l l o c a t i o n s , because they ' r e also 

s u b j e c t t o change. That's what the P i t Rule i s f o r . That's 

where you get your p e r m i t , and then you do t h a t assessment. 

Q. So i f an operator were t o give you complete 

i n f o r m a t i o n , would you not r e q u i r e s i t e i n f o r m a t i o n so t h a t we 

can give you the hydrology and the topography and everything? 

I mean, we heard from the O f f i c e of the State Engineer t h a t 

Santa Fe County i s very v a r i a b l e i n terms of hydrology. 

A. A b s o l u t e l y . 
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Q. That's why he doesn't l i k e monitor w e l l s . 

A. A b s o l u t e l y . And when you apply f o r t h a t p i t 

permit --

MS. MACQUESTEN: Ob j e c t i o n . I t h i n k she misstated 

hi s testimony about monitor w e l l s . I ' d l i k e the testimony t o 

stand f o r i t s e l f . 

CHAIRMAN FESMIRE: The testimony w i l l stand f o r 

i t s e l f . I ' l l o v e r r u l e the o b j e c t i o n . 

THE WITNESS: When you apply f o r t h a t permit under 

the P i t Rule, t h a t ' s when w e ' l l assess t h a t i n f o r m a t i o n . This 

process r i g h t here i s not f o r a p e r m i t . This i s f o r approval 

of a p l a n . 

Q. (By Ms. F o s t e r ) : But what I keep hearing you say 

i s you want t o have as s p e c i f i c i n f o r m a t i o n as p o s s i b l e so t h a t 

we can stand up t o a p u b l i c challenge, so t h a t we can come t o a 

hearing o f f i c e r and say, you know, we have a l l the i n f o r m a t i o n 

t h a t ' s necessary. 

And y e t , you're not going t o r e q u i r e us t o give you 

the s p e c i f i c l o c a t i o n of where we plan t o d r i l l a w e l l and a l l 

the hydrology, geology, topography f o r t h a t one s p e c i f i c w e l l 

l o c a t i o n as p a r t of the E x p l o r a t i o n and Development Plan. 

A. When you look at the i n f o r m a t i o n , what's 

r e q u i r e d , you're covering the area t h a t you're going t o be 

doing work i n . And t h a t ' s what's r e q u i r e d t o be addressed. I t 

never says s i t e - s p e c i f i c i n f o r m a t i o n anywhere i n t h i s 
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r e g u l a t i o n . 

Q. Okay. So now you're saying we don't need t o give 

you s i t e - s p e c i f i c i n f o r m a t i o n ? 

A. You need t o provide s u f f i c i e n t i n f o r m a t i o n . 

Q. Okay. 

A. And t h a t would be up t o you t o make t h a t 

d e t e r m i n a t i o n . The problem t h a t you run i n t o i s t h a t -- I 

mean, i t t a l k s about l o c a t i o n s of w e l l s . So i f you do your 

search and look f o r , you know, wellhead p r o t e c t i o n areas, then 

you're going t o be l o c a t i n g domestic w e l l s d u r i n g t h a t process. 

So y o u ' l l be using t h a t i n f o r m a t i o n . 

Nov?, i s i t a l l current? We don't know t h i s . That's 

why p u b l i c comments are going t o maybe a s s i s t someone. Someone 

may have c e r t a i n w e l l s t h a t are out there t h a t are being used 

t h a t were never r e g i s t e r e d w i t h the O f f i c e of the State 

Engineer because i t was p r i o r t o them coming i n t o e f f e c t and 

r e q u i r i n g permits and documentation on them. So t h a t w i l l be a 

c r u c i a l t h i n g t o address. 

Q. Okay. Let's move on. Let's t a l k about the 

p u b l i c n o t i c e -- the l e g a l n o t i c e p r o v i s i o n . There's a 

p r o v i s i o n i n t h e r e t h a t r e q u i r e s t h a t we n o t i f y a l l leaders of 

t r i b e s , c o unties, and n a t i o n s . I s t h a t leaders -- t r i b e s , 

counties, and na t i o n s only i n Santa Fe County, or i s t h a t 

statewide? 

A. That's statewide. 
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Q. Statewide. Okay. And what i s the r e q u i r e d nexus 

to the State f o r a t r i b e , f o r example? 

A. I don't understand your q u e s t i o n . 

Q. Does the t r i b e a c t u a l l y have t o be p h y s i c a l l y 

l o c a t e d i n the State of New Mexico, or can i t have a 

s u b s t a n t i a l presence i n New Mexico i n terms of populace? 

A. I t h i n k any of these t h a t have any presence would 

have t o be n o t i f i e d . 

Q. Okay. So, f o r example, the Navajo Nation? 

A. They have a huge presence i n t h i s S t ate. 

Q. But th e y ' r e not headquartered i n New Mexico. 

They're i n Arizona. 

A. A b s o l u t e l y not. You know, t h i s l i n e of n o t i c e i s 

also r e q u i r e d by the Environment Department. A c t u a l l y , they --

they a c t u a l l y n o t i c e a l l chapter houses over t h e r e f o r p u b l i c 

n o t i c e . 

Q. Okay. And t h a t ' s f o r every w e l l t h a t ' s d r i l l e d 

i n the State? 

A. No. I'm saying the Environment Department 

doesn't do o i l and gas and w e l l s 

Q. Yeah, you're r i g h t , but any environmental 

p r o j e c t -- so, f o r example, i f you're doing a surface waste 

management p r o j e c t t h a t you're t r y i n g t o get p e r m i t t e d under 

the Environment Department, say, i n Southeast New Mexico, you 

s t i l l have t o n o t i f y the chapter houses of the Navajo Nation? 
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I s t h a t what you're saying? 

A. Yeah, a b s o l u t e l y . 

Q. So t h a t would be a requirement? 

A. I'm not saying chapter houses. We s p e c i f y the 

head of the t r i b e s . 

Q. The head of the t r i b e s . Are those n o t i f i c a t i o n s 

t o be done i n Eng l i s h or t h e i r n a t i v e language? 

A. I t doesn't s p e c i f y t h a t i t has t o be i n t h e i r 

n a t i v e language, so I assume i t ' s E n g l i s h . 

Q. You assume t h a t ' s i n English? 

A. Yes. 

Q. Okay. 

A. Because we don't s p e c i f y . Usually, i f we're 

r e q u i r i n g something i n Spanish, we would s p e c i f y t h a t i t ' s i n 

Eng l i s h and Spanish. 

Q. Okay. And i n terms of the l e g a l n o t i c e and 

p u b l i c a t i o n i n newspapers, do we need t o i s the r e a 

s p e c i f i c a t i o n as t o which newspapers we have t o p u b l i s h in? 

For example, would a f r e e weekly newspaper be 

adequate? 

A. Well, i t goes back t o H, t o p u b l i c n o t i c e . Your 

l e g a l n o t i c e t e l l s you the i n f o r m a t i o n t h a t you're r e q u i r e d t o 

put i n i t . Okay? And the l e g a l n o t i c e i s F. But p u b l i c 

n o t i c e t e l l s you how t o do the p u b l i c n o t i c e . Legal n o t i c e i s 

j u s t the format. Public n o t i c e i s how you provid e your -- do 
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your l e g a l n o t i c e as i n implementing i t . 

Q. Okay. Public n o t i c e -- a f r e e weekly newspaper. 

Is t h a t adequate? 

MS. MACQUESTEN: Ob j e c t i o n . She's asking f o r a l e g a l 

conclusion. We can't r u l e on what i s r e q u i r e d f o r p u b l i c a t i o n . 

Whether a p a r t i c u l a r p u b l i c a t i o n needs those r u l e s i s a l e g a l 

issue. 

CHAIRMAN FESMIRE: I ' l l s u s t a i n the o b j e c t i o n . 

Q. (By Ms. F o s t e r ) : Part of Santa Fe County -- I 

mean, p a r t of the G a l i s t e o Basin goes i n t o Sandoval County; 

does i t not? 

A. Yes. 

Q. And Sandoval County i s covered by which 

newspaper? 

A. Personally, I don't know, because I've never done 

a p u b l i c n o t i c e . 

Q. You've never done a p u b l i c n o t i c e . Who takes 

care of p u b l i c notice? 

A. I t depends on -- l i k e I implement WQCC a c t i v i t i e s 

t h a t do p u b l i c n o t i c e . I f I have a p r o j e c t i n t h a t area, then 

I would do t h a t . 

Q. But i n t h i s instance f o r the E x p l o r a t i o n and 

Development Plan hearing, the p u b l i c n o t i c e r e s p o n s i b i l i t y i s 

on the operator? 

A. A b s o l u t e l y . 
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Q. Okay. I s there a n o t i c e p r o v i s i o n i n t here f o r 

how many times we a c t u a l l y have t o prove n o t i c e , or i s i t the 

other set of r u l e s t h a t Ms. MacQuesten r e f e r r e d t o t h a t the 

operator i s going t o be r e s ponsible to? 

A. To prove notice? 

Q. P u b l i c n o t i c e -- how o f t e n , which newspapers, a l l 

t h a t . I b e l i e v e Ms. MacQuesten r e f e r r e d t o another r u l e . 

A. Yeah. I'm not too sure which r u l e she's 

r e f e r r i n g t o . Because she had made t h a t comment. 

Q. I t h i n k i t ' s the r u l e t h a t --

A. Since t h i s i s p a r t of the process, i t would be 

wise f o r the a p p l i c a n t t o come i n . That's why we ask f o r 

t h i n g s l i k e c e r t i f i e d m a i l r e c e i p t f o r c e r t a i n p a r t i e s t o 

demonstrate t h a t . 

I f you d i d run your ad, i f t here was any question t o 

the extent t h a t someone sa i d , "Well, we d i d n ' t see your 

published ad, " i f you brought i t t o hearing and submitted i t as 

evidence, t h a t would support t h a t . 

Q. Okay. What I hear you saying i s t h a t we would 

deal w i t h t h a t issue at the hearing. 

A. A b s o l u t e l y . 

Q. Now, i n terms of the E x p l o r a t i o n and Development 

Plan t h a t the operator i s supposed t o submit, our duty would be 

the p r o t e c t i o n of c o r r e l a t i v e r i g h t s and p r e v e n t i o n of waste; 

i s t h a t c o r r e c t ? 
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A. Say t h a t again. I'm s o r r y . 

Q. I n terms of the goal f o r the p l a n , we would have 

to meet the requirements of p r o t e c t i o n of c o r r e l a t i v e r i g h t s 

and p r e v e n t i o n of waste. 

A. And p r o t e c t i o n of f r e s h water, p u b l i c h e a l t h , and 

the environment; those a l s o , yes. 

Q. Okay. And p r o t e c t i o n of f r e s h water, human 

h e a l t h , and the environment, i s t h a t p a r t of your s t a t u t o r y 

mandate the OCD's? 

A. Yeah. 

Q. Okay. I t i s ? 

A. Enumeration of powers, yes. O i l and Gas Act, 

a b s o l u t e l y . 

Q. Under the Enumeration of Powers Section, yes? 

A. Yes. 

Q. A l l r i g h t . I b e l i e v e t h a t was one of your 

e x h i b i t s . Can we p u l l t h a t up? 

Okay. And l o o k i n g at the Enumeration of Powers 

Section, where does i t a c t u a l l y say t h a t you have the 

r e s p o n s i b i l i t y of human h e a l t h and the environment? 

A. I t ' s p u b l i c h e a l t h and environment; i t ' s 21 and 

22 . 

Q. Okay. So your B, Subsection 21 and 22? 

A. Yes. B. 

Q. Okay. Looking at Subsection 21, t h a t enumerates 
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your powers w i t h the a u t h o r i t y t o r e g u l a t e the d i s p o s i t i o n of 

non-domestic waste, c o r r e c t ? 

A. Yes. 

Q. And l o o k i n g at Subsection 2, t h a t gives you the 

a u t h o r i t y t o r e g u l a t e the d i s p o s i t i o n of non-domestic waste --

I'm s o r r y . That looks l i k e a repeat. One of them i s produced 

water, and the one i s waste. 

A. No. Produced water i s 15, and t h a t ' s p r o t e c t i o n 

of f r e s h water. 

Q. Okay. So Section 21 does give you the a u t h o r i t y 

t o r e g u l a t e and p r o t e c t human h e a l t h and the environment w i t h 

the d i s p o s i t i o n of non-domestic waste; i s t h a t c o r r e c t ? 

A. Yes. 

Q. And 22 gives you the a u t h o r i t y t o p r o t e c t -- t h a t 

doesn't say anything about human h e a l t h and the environment --

p u b l i c h e a l t h and the environment. 

A. Yeah, i t does. 22: Pro t e c t the p u b l i c h e a l t h 

and the environment, i n c l u d i n g a d m i n i s t e r i n g the Water Q u a l i t y 

Act. A b s o l u t e l y . 

Q. Yes, yes, yes. And then other than Section 15, 

i s t h a t p r o v i s i o n i n t h e r e , p r o t e c t i o n of human h e a l t h and the 

environment under the Enumeration of Powers Section? 

A. 15 t a l k s about p r o t e c t i o n of f r e s h water. We 

could p u l l i t up. 

Q. Okay. 
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A. Or p r o t e c t i o n against contamination. Let me do 

t h a t , contamination of freshwater s u p p l i e s . 

Q. A l l r i g h t . Now, i f we could read the subheading 

on B t h a t covers numbers 1 through 22. I f you could j u s t 

s c r o l l up, please? 

Does t h a t s e c t i o n t a l k about p r o t e c t i o n o f f r e s h 

water, human h e a l t h , and the environment as the o v e r r i d i n g 

s e c t i o n header? 

A. No, i t doesn't. 

Q. I t does not. Okay. 

A. These a c t i v i t i e s under 21 and 22 and 15 are 

a c t i v i t i e s t h a t would be addressed i n the p l a n . There's waste 

management t h a t must be addressed. 

Q. Right. 

A. And more l i k e l y , i f you're going t o have a w e l l 

t h a t goes i n t o p r o d u c t i o n because t h i s i s an E x p l o r a t i o n and 

Production Plan, you have produced water as w e l l . 

Q. So i n our plans, when we're t r y i n g t o w r i t e up 

our plans, we need t o s p e c i f i c a l l y address the r e s p o n s i b i l i t i e s 

of p r o t e c t i o n of human h e a l t h and the environment as i t r e l a t e s 

s p e c i f i c a l l y t o the d i s p o s i t i o n of produced water, and only 

t h a t ? 

A. No. 

Q. No? 

A. I b e l i e v e the P i t Rule also covers -- we have 
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other r u l e s t h a t are based upon t h i s act t h a t Surface Waste 

Management Rules also g r a n t . 

Q. Okay. Surface waste management I understand 

because t h a t i s t a k i n g care of waste. 

A. Uh-huh. And the P i t Rule i s also h a n d l i n g waste. 

Q. The P i t Rule i s ha n d l i n g waste i n p i t s and the 

d i s p o s i t i o n of produced water? 

A. Not d i s p o s i t i o n of produced water, but handl i n g 

produced water as a waste. When you d r i l l , you're going t o 

have d r i l l i n g muds, and you're going t o have produced water, 

and you may produce i n t o t h a t as w e l l -- not crude, but 

produced water i n t o i t . So you are going t o have produced 

water. You may have a permanent p i t there under the P i t Rule, 

which would also have produced water i n i t . So you would be 

managing waste a t t h a t time. 

Q. So i t ' s your p o s i t i o n t h a t any time t h a t we 

use -- we have produced water from anything, then we have t o 

worry about p r o t e c t i o n of human h e a l t h and the environment? 

A. That's one of the items. Produced water i s one 

of the items.. 

Q. And s o l i d -- and waste, non-domestic waste? 

A. Well, you've got i f I'm not mistaken, t h i s 

also i n c l u d e s -- i f you go back t o 22, 22 also includes the 

t r a n s p o r t a t i o n of crude o i l , n a t u r a l gas, the treatment of 

n a t u r a l gas, and the refinement of crude o i l . There's a l o t of 
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a c t i v i t i e s t h a t are associated w i t h t h a t . 

So l e t ' s say you have n a t u r a l gas, and you have t o 

plu g t h a t w e l l u n t i l you get your l i n e s i n t o t r a n s p o r t i t , 

then, once again, there's other a c t i v i t i e s other than waste 

a c t i v i t i e s t h a t are associated w i t h those. 

Q. Okay. But other a c t i v i t i e s t h a t are not 

associated w i t h waste a c t i v i t y should not, under the 

Enumerations of Powers Section, come under the r e s p o n s i b i l i t y 

of p r o t e c t i o n of human h e a l t h and the environment? 

A. You're c o n t r a d i c t i n g what I'm j u s t saying. 

You're saying they shouldn't. I'm saying t h a t the r u l e 

a c t u a l l y s t a t e s they should. 22, T r a n s p o r t a t i o n of Crude O i l , 

has nothi n g t o do w i t h waste. I t has t o do w i t h product. 

Q. I t ' s the d i s p o s i t i o n of non-domestic waste? 

A. That.'s non-domestic, a b s o l u t e l y . 

Q. Okay. What's considered non-domestic waste, 

then? 

A. Well, there's r e g u l a r exempt and r e g u l a r 

nonexempt, and we address i n our d e f i n i t i o n s under -- I b e l i e v e 

i t ' s Part 2 now, Section 7. I n our d e f i n i t i o n s , we de f i n e what 

those wastes are. 

CHAIRMAN FESMIRE: Ms. Foster, would you l i k e the 

Commission t o take a d m i n i s t r a t i v e n o t i c e of the enabling 

s t a t u t e , 70-2-12? 

MS. FOSTER: I b e l i e v e t h a t was an e x h i b i t t h a t 
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Mr. Jones put i n t o the record. I b e l i e v e he already d i d . 

CHAIRMAN FESMIRE: Okay. I s there any way to perhaps 

speed t h i s up a l i t t l e ? 

MS. FOSTER: I'm t r y i n g , yes. Thank you. 

Q. (By Ms. F o s t e r ) : Okay. When i t comes t o the 

c u l t u r a l resources question I understand t h a t you want us t o 

have more p a r t i c i p a t i o n or work more c l o s e l y w i t h SHPO, the 

O f f i c e of H i s t o r i c P r e s e r v a t i o n , c o r r e c t ? 

A. Well, i t ' s more of us complying w i t h t h e i r a c t , 

the OCD complying w i t h t h e i r a c t . 

Q. Okay. So the OCD wants t o comply w i t h t h e i r a c t ; 

and, t h e r e f o r e , t h a t ' s why they have the o p p o r t u n i t y f o r p u b l i c 

n o t i c e on the E x p l o r a t i o n and Development Plan? 

A. Based on t h e i r requirements, we're complying w i t h 

t h e i r requirements. 

Q. A l l r i g h t . And what about complying w i t h the BLM 

requirements? Do you c u r r e n t l y have a memorandum of 

understanding or requirement t h a t you have t o work w i t h the BLM 

on these issues? 

A. Well, which s p e c i f i c one are you r e f e r r i n g to? 

Q. Well, I'm l o o k i n g at the instance where you have 

an operator who might be t r y i n g t o e x t r a c t f e d e r a l minerals, 

and you have e i t h e r p r i v a t e fee surface or State t r u s t fee 

surface. And ob v i o u s l y i n each instance, the p r a c t i c e i n the 

past has been t h a t we get the BLM approval, and then we come t o 
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the OCD f o r approval as w e l l . 

A. Okay. I'm s t i l l confused because the C u l t u r a l 

P r o p e r t i e s Act r e q u i r e s OCD t o do something. So we're 

complying w i t h t h a t . 

Q. Right. 

A. What I'm t r y i n g t o understand i s , which s t a t u t e 

are you r e f e r r i n g to? Which act are you r e f e r r i n g t o t h a t 

r e q u i r e s us t o do something? 

Q. I t ' s not r e a l l y the s t a t u t e . I'm j u s t t r y i n g t o 

be able t o d i r e c t operators i n terms of who do they have t o 

work w i t h — the BLM, the OCD or the SHPO — and i n what order 

i n order t o get your approval? Because the E x p l o r a t i o n and 

Development Plan happens before you even go out f o r APDs. 

A. Yeah. You're a b s o l u t e l y r i g h t . This i s a pl a n . 

This i s not a permit issued by BLM. Once again, t h i s i s not 

f o r p e r m i t s . This i s a pl a n . And i n order f o r -- and the 

reason t h a t i t ' s d i f f e r e n t w i t h SHPO than BLM i s because SHPO's 

going t o be commenting on items t h a t they're aware of t h a t are 

c o n f i d e n t i a l and wouldn't be a v a i l a b l e t o the operator or the 

general p u b l i c , n e c e s s a r i l y . 

Q. Right. 

A. So they would be p r o v i d i n g comments on your p l a n , 

your E x p l o r a t i o n and Development Plan based upon what you're 

proposing or a c t i v i t i e s or the areas t h a t t here may be some 

type of impact. 
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Q. Okay. As p a r t of your o v e r a l l E x p l o r a t i o n and 

Development Plan approval, would the operator need t o go and 

get approvals from the BLM or any other agency when they come 

to you w i t h t h e i r E x p l o r a t i o n and Development Plan? 

A. Once again, my understanding from your e a r l i e r 

question i s about p e r m i t t i n g . I n order f o r you t o get a 

permit, you must go through BLM. That's what you were saying 

e a r l i e r . Once again, SHPO i s d i f f e r e n t i n the way t h a t the 

items t h a t you're l o o k i n g a t -- because you're not g e t t i n g a 

permit n e c e s s a r i l y from SHPO. 

Q. No, I understand t h a t . But you are g e t t i n g some 

s o r t of approval from SHPO. 

A. Not n e c e s s a r i l y . Because based upon the review 

of some of t h e i r r u l e s , i f you encounter t h i n g s , you may have 

to go back t o them t o get permits f o r approvals f o r t h a t 

process. 

Q. Right. 

A. So I wouldn't c a l l i t approval. I t would be a 

recommendation from them of t h e i r concerns. 

Q. Again, I'm j u s t t r y i n g t o get c l a r i t y on what you 

expect an operator t o submit as p a r t of the E x p l o r a t i o n and 

Development Plan. I f you are d e a l i n g w i t h m u l t i p l e agencies, 

f o r example, permits i n c l u d i n g other questions, other 

involvement w i t h f e d e r a l agencies, would you r e q u i r e t h a t 

involvement from f e d e r a l agencies or approval from the other 
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agencies before you a c t u a l l y can move forward w i t h an 

a d m i n i s t r a t i v e l y complete E x p l o r a t i o n and Development Plan? 

A. I b e l i e v e i f those agencies decide t o look at the 

a p p l i c a t i o n -- because i t ' l l be posted on our website -- and 

they have concerns, then they can show up a t the hearing and 

provide comment. 

Q. Okay. And r e s p o n s i b i l i t y f o r c u l t u r a l resources, 

i s t h a t p a r t of your s t a t u t o r y a u t h o r i t y ? 

A. No. We're complying w i t h another s t a t u t e . We're 

complying w i t h t h e i r s t a t u t e . 

Q. Okay. Under Rule 10, Subsection 5, I b e l i e v e , 

you t a l k e d about an operator i s o l a t i n g a l l freshwater zones and 

a q u i f e r s throughout the v e r t i c a l e x t e n t w i t h at l e a s t two 

cement casing s t r i n g s . I t ' s under Rule 10. 

A. I t ' s under E x h i b i t 22. 

Q. And i n your w r i t t e n testimony as produced i n t h i s 

s e c t i o n , you a c t u a l l y s t a t e , "The OCD proposes t h i s change t o 

broaden the p r o t e c t i o n of f r e s h water." 

A. I'm s o r r y . To do what? 

Q. I n your w r i t t e n testimony --

A. Yeah. 

Q. -- you s t a t e i n response as your e x p l a n a t i o n f o r 

t h i s i n Subsection 5 t h a t , "The OCD proposes t h i s change t o 

broaden the p r o t e c t i o n of f r e s h water." 

A. Okay. 

PAUL BACA PROFESSIONAL COURT REPORTERS 

500 4th Street, NW, Suite 105, Albuquerque, NM 87102 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

41 

Q. Okay. I s t h a t r e l a t i n g t o your d e f i n i t i o n of 

what a zone i s supposed t o be? 

A. I don't t h i n k we have a d e f i n i t i o n f o r a zone. 

When I say "broaden," I guess the t h i n g s t h a t we're l o o k i n g at 

i s t h a t f r e s h water, t h e r e ' s not a volume associated w i t h the 

d e t e r m i n a t i o n of f r e s h water. There's only a q u a l i t y standard, 

and i t ' s based on the TDS c o n c e n t r a t i o n s and also the depth, 

the l i m i t a t i o n s of depth. 

But what we're t r y i n g t o do i s , based upon t h a t , we 

want t o make sure i t ' s c l e a r t h a t an operator doesn't go out 

t h e r e and makes t h e i r assumptions based on h i g h - y i e l d i n g water 

formations only. 

Q. A l l r i g h t . There was some testimony p r e v i o u s l y 

t h a t one of the reasons why Santa Fe County needed these 

a d d i t i o n a l p r o t e c t i o n s was because there wasn't very much 

d r i l l i n g c u r r e n t l y t h a t has occurred i n Santa Fe County. Would 

you characteirize t h i s r u l e as a p p l y i n g mostly t o w i l d c a t areas? 

A. No. Because my understanding of w i l d c a t areas i s 

based on the f o r m a t i o n of which you're e x t r a c t i n g from. So you 

could be i n a h e a v i l y populated -- l i k e the southeast p a r t of 

the s t a t e , and they're below e x i s t i n g known formations or pools 

and create a whole new w i l d c a t f o r m a t i o n . 

I t h i n k i t ' s more on j u s t l a c k of knowledge of 

e v e r y t h i n g from -- we know there's no i n f r a s t r u c t u r e out t h e r e , 

so we know there's going t o be impact. But we also know very 
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l i t t l e about ground water as w e l l . There's so many unknowns i n 

t h i s area because of the la c k of d r i l l i n g , as you s a i d , t h a t we 

need t o assess i t as we move along. 

You know, the idea -- what I would l i k e t o see i s 

years from now we wouldn't have t o have t h i s r u l e because we 

would have enough t o address as we do w i t h the r e s t of the 

State. But we need t o o b t a i n t h a t i n f o r m a t i o n i n order t o have 

t h a t confidence i n order t o do t h a t . 

Q. Wasn't th e r e a comprehensive study done of the 

San Juan Basin i n terms of hydrology and geology i n the l a t e 

' 90s? 

A. I don't know. 

Q. That wasn't r e f e r r e d t o by the O f f i c e of the 

State Engineer i n t h e i r r e p o r t ? 

A. I t might have been. I d i d n ' t read t h a t r e p o r t . 

Q. So you're not f a m i l i a r w i t h t h a t i n f o r m a t i o n ? 

A. Not offhand, no. 

Q. Okay. So i t sounds l i k e i f you have two 

operators t h a t decided t h a t they want t o come i n and operate i n 

Santa Fe County and under t h i s proposed r u l e , they t e c h n i c a l l y 

could o f f e r you very d i f f e r e n t i n f o r m a t i o n . 

A. They could be i n two t o t a l d i f f e r e n t areas. 

A b s o l u t e l y . 

Q. Right. But they're s t i l l w i t h i n Santa Fe County, 

and they j u s t o f f e r you the i n f o r m a t i o n t h a t they t h i n k i s 
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enough t o get them over the hearing h u r d l e , r i g h t ? So i t a l l 

depends on who t h e i r hearing o f f i c e r i s ; i t depends on which 

people come i n f o r p u b l i c comment t h a t day at t h a t hearing i n 

terms of whether t h a t ' s going t o get granted or not? 

A. That's the way a l l hearings are done. 

Q. So there's no c o n s i s t e n t r u l e . There's n o t h i n g 

l i k e the Santa Fe ordinance t h a t says you have 28 t h i n g s you 

have t o a c t u a l l y do i n your r u l e , i s there? 

A. No. Ours s t a t e t h a t you have t o provi d e 

e v e r y t h i n g i n 9B, 1 through 13. 

Q. Okay. I n f o r m a t i o n t h a t you b e l i e v e i s adequate? 

A. The hearing o f f i c e r would make t h a t 

d e t e r m i n a t i o n , yes. 

Q. Okay. A l l r i g h t . 

A. That d e c i s i o n i s going t o be f o r them t o make a 

d e c i s i o n or approval or d i s a p p r o v a l based upon does t h a t plan 

prevent waste, p r o t e c t c o r r e l a t i v e r i g h t s , enough i n f o r m a t i o n 

t o make those d e c i s i o n s -- p r o t e c t f r e s h water and p u b l i c 

h e a l t h and the environment. 

I f there's not i n f o r m a t i o n i n the a p p l i c a t i o n t o make 

t h a t d e t e r m i n a t i o n , then more than l i k e l y i t w i l l be denied or 

postponed t o gather t h a t i n f o r m a t i o n . 

Q. Are a l l these hearings going t o go through the 

same hearing o f f i c e r ? 

A. I have n o t h i n g t o do w i t h hearing o f f i c e r s or 
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examiners or the det e r m i n a t i o n s . I don't know. 

Q. Okay. But what you're saying i s t h a t 

s u b j e c t i v i t y d e f i n i t e l y comes i n t o t h i s depending on who the 

hearing o f f i c e r i s and how much p u b l i c commitment there i s ? 

A. I t ' s my understanding the same a p p l i e s f o r APDs. 

Q. But the APD process, there's a c t u a l l y -- you have 

provided us w i t h extensive g u i d e l i n e s on what we have t o 

re q u i r e f o r the APD process. 

A. But the s u b j e c t i v i t y o f the hearing o f f i c e r i s 

subject t o who's hearing o f f i c e r t h a t day. 

Q. Rig h t . For the P i t Rule, d i d you not have 

t r a i n i n g sessions around the State? 

A. Yes. 

Q. Did you not provide a l o t of documentation t o 

operators concerning your i n t e r p r e t a t i o n of the P i t Rule? 

A. Yes, because t h a t ' s f o r a p e r m i t . 

Q. Okay. But i s t h i s not the same? 

A. No. This i s not a p e r m i t . This i s a general 

p l a n . I t does not grant you any pe r m i t s . 

Q. Oh, I understand t h a t . I t ' s an a d d i t i o n a l l a y e r 

before you can even go and ask f o r a pe r m i t , r i g h t ? 

A. A b s o l u t e l y . 

MS. FOSTER: Okay. I have no f u r t h e r questions. 

Thank you. 

CHAIRMAN FESMIRE: Mr. H a l l , do you have anything you 
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want t o add? And I r e a l i z e you've already questioned t h i s 

witness, but i t ' s been awhile. 

MR. HALL: Thank' you. 

(CONT.) CROSS-EXAMINATION 

BY MR. HALL: 

Q. Did you have an a d d i t i o n a l o p p o r t u n i t y -- one 

question, Mr.. Jones. When we looked at your E x h i b i t 2, your 

a f f i d a v i t t h a t you submitted on page 9 of t h a t , at l i n e 216, 

you say, "Depending on the proposals presented i n the 

E x p l o r a t i o n and Development a p p l i c a t i o n and the outcome of the 

approved p l a n , the operator may have t o pursue a permit f o r a 

surface waste; management f a c i l i t y pursuant t o the p e r m i t t i n g 

requirements i n 19.15.36 NMAC." 

Let me ask you about t h a t . Do I understand c o r r e c t l y 

t h a t i n the course of the approval of the APD t h a t D i v i s i o n 

s t a f f would be a u t h o r i z e d t o place as a c o n d i t i o n on the 

approval of the APD t h a t the operator a p p l i e d f o r a surface 

waste management f a c i l i t y permit? 

A. No, huh-uh. This goes back t o the p l a n . The way 

i t works i s t h a t you get your plan approved, then you pursue 

your APDs. I f you suggest t h a t you're going t o have a l a n d f i l l 

or a land farm t h a t r e q u i r e s a permit under Part 36, you would 

apply f o r t h a t under Part 36. 

There's n o t h i n g t h a t s t a t e s t h a t you're going t o be 

he l d t o e v e r y t h i n g t h a t you've put i n t o the p l a n . You could 

PAUL BACA PROFESSIONAL COURT REPORTERS 

500 4th S t r e e t , NW, Suite 105, Albuquerque, NM 87102 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

46 

say, "I'm going t o put s i x w e l l s out here. I'm going t o have a 

l a n d f i l l over here. I'm going t o have a p i p e l i n e over here." 

And you have f i v e years t o see i f you want t o do i t . 

You can s i t on t h a t p l a n f o r f i v e years and do a b s o l u t e l y 

n o t h i n g . You're not o b l i g a t e d t o do anything under the 

approved p l a n . 

Q. So i f th e r e were no surface waste management 

f a c i l i t i e s , say, w i t h i n 150 mile s of an E&D Plan area, the 

d i v i s i o n s t a f f would not impose a c o n d i t i o n on t h a t a p p l i c a n t 

t o o b t a i n permit f o r s o l i d s ? 

A. No. But what we would want t o know i s where 

you're t a k i n g i t . Because p a r t of the plan i s i f you propose 

to b u i l d one and take your waste t h e r e , and t h a t ' s your only 

proposal, then we're going t o say you need t o amend your plan 

and t e l l us what you're doing w i t h t h a t m a t e r i a l . We would 

request that.. 

Q. Okay. And the new proposed r u l e does not 

p r o h i b i t p e r m i t t i n g s o l i d waste management f a c i l i t i e s anywhere 

w i t h i n Santa Fe County, does i t ? An operator can do th a t ? 

A. I f i t meets the requirements under Part 36. 

MR. HALL: That's a l l I have, Mr. Chairman. 

CHAIRMAN FESMIRE: Commissioner Bailey? 

EXAMINATION 

BY COMMISSIONER BAILEY: 

Q. Are these plans t r a n s f e r r a b l e ? 
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A. No. My understanding i s t h a t t h e y ' r e not. The 

reason why i s because t h i n g s may change. I t probably wouldn't 

be prudent f o r one operator t h a t proposes t o do c e r t a i n t h i n g s , 

such as l e t ' s say, management of waste, what they s p e c i f y t o 

put t h a t burden or o b l i g a t i o n on another p a r t y . So my 

understanding, i f I'm not mistaken -- l e t me double-check -- we 

do not have a c o n d i t i o n i n which they could be t r a n s f e r r e d . 

That new p a r t y would have t o come i n -- the main p a r t 

of t h i s -- and the reason why i s because they have t o -- p a r t 

of the c o n s i d e r a t i o n of approval of the pl a n i s , are they 

compliant w i t h the enforcement r u l e s ? Are they i n good 

standing w i t h us? Do they have any outs t a n d i n g issues? 

So t o t r a n s f e r a plan t o a p a r t y t h a t would be one of 

our bad a c t o r s , so t o speak, wouldn't be prudent on us t o make 

t h a t t r a n s f e r a v a i l a b l e . 

Q. But can you make allowances f o r approval of the 

OCD f o r t r a n s f e r of these plans? This r u l e does not d i s a l l o w 

t r a n s f e r . And we have seen companies, mergers, t r a n s f e r s of 

op e r a t i n g r i g h t s assignments t h a t are a p a r t of a normal 

business procedure. Why couldn't OCD have a p r o v i s i o n f o r 

approval of t r a n s f e r of these plans under those circumstances? 

A. I t h i n k p a r t of i t i s Company A may have a 

c e r t a i n standard o p e r a t i n g procedure f o r contingency. Let's 

say, the contingency p l a n , the i n f o r m a t i o n provided i n t h a t , 

the contact i n f o r m a t i o n , would not be the same f o r Company B. 
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There's so many t h i n g s t h a t would have t o be k i n d of 

adju s t e d i n d i v i d u a l l y . Now, could they use the i n f o r m a t i o n 

t h a t was submitted i n Company A's i n i t i a l a p p l i c a t i o n , since 

i t ' s p u b l i c record, t o take over t h a t , but modify the items 

t h a t they would apply t h e i r standard o p e r a t i n g procedures t o 

and then come i n and submit f o r t h a t area? They could do t h a t . 

Once again, the enforcement r e g u l a t i o n s -- we have t o 

look at t h e i r h i s t o r y w i t h us. We have t o see i f t h e y ' r e i n 

compliance w i t h those. Do they have unplugged w e l l s i n other 

areas t h a t have t o yet be addressed? They may be under a 

Notice of V i o l a t i o n . We need t o assess those c e r t a i n 

a c t i v i t i e s p r i o r t o g r a n t i n g them the o p p o r t u n i t y t o create 

more issues. 

Q. And which would be a p a r t of your approval 

process, but t o d i s a l l o w t r a n s f e r of a plan between companies 

where the new company agrees t o the o b l i g a t i o n s t h a t have been 

set out and approved through the hearing process, seems l i k e i t 

would be d i s r u p t i n g the business p r a c t i c e s of the i n d u s t r y . 

A. Well, I would say yes and no. And the reason why 

i s because l e t ' s say I have an approved p l a n , and I want t o 

s e l l my i n t e r e s t . I n order t o s e l l t h a t or t o make t h a t 

t r a n s f e r p o s s i b l e , I would give them a copy of my p l a n , my 

o r i g i n a l p l a n t h a t was approved, and say, "This went through 

hearing and e v e r y t h i n g i s okay. Does t h i s mesh w i t h what you 

do as an operator? Do you need t o modify i t ? I t h i n k 90 
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percent of the work i s already done." 

So t h a t would be one of the issues. Now, the t h i n g I 

don't know would be t r a n s f e r of w e l l s , i f w e l l s were i n s t a l l e d . 

I don't know how t h a t would work; meaning, i f t h a t i f I 

already had three w e l l s under my pl a n i n o p e r a t i o n and 

pr o d u c t i o n , and I'm three years i n t o my plan f o r a f i v e - y e a r 

p l a n , when you t r a n s f e r those w e l l s , I have no idea how t h a t 

would work. 

Q. Because t h a t ' s p a r t of the normal business of OCD 

i s approving change of operators. 

A. A b s o l u t e l y . But we also consider i f they are i n 

compliance w i t h us when we make those t r a n s f e r s . I t ' s my 

understanding w i t h the bonding issues and so f o r t h . And we can 

postpone t h a t t r a n s f e r . That's my understanding. 

Q. Right. But there i s a process of approval of 

t r a n s f e r of w e l l s , and I'm j u s t l o o k i n g f o r a process of 

approval f o r t r a n s f e r of plans. 

A. I t i s a p o s s i b i l i t y . I don't know what would be 

in v o l v e d . I don't know i f a hea r i n g would be r e q u i r e d f o r 

t h a t . I don't know. 

Q. I'm not very c l e a r on who a c t u a l l y w i l l be the 

reviewer w i t h i n OCD f o r approval of these plans. I s i t a l l up 

to the hearing examiner f o l l o w i n g the hearing, or are there 

s p e c i f i c j o b t i t l e s w i t h i n OCD t h a t would be responsible f o r 

approving or evaluating? 
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A. I t h i n k d i f f e r e n t personnel would be requested. 

My understanding, based on the way i t i s presented, t h a t i t 

would d e f i n i t e l y go t o the d i s t r i c t o f f i c e f o r them t o look a t 

i t because they have the most knowledge of the area. I f there 

were c e r t a i n items l i k e waste management, I'm sure some of t h a t 

would go t o the Environment Bureau t o look a t . 

You know, I'm sure there's -- everyone w i t h i n the 

D i v i s i o n would be asked t o do some form or fashi o n t o look a t 

t h i n g s . I t h i n k the hearing o f f i c e r would have to stay 

separate from t h a t process -- or hearing examiner. 

Q. Does OCD have an expert i n s o i l s a nalysis? 

A. We have Mr. von Gonten, who i s a g e o l o g i s t . 

A b s o l u t e l y . 

Q. But he's not a s o i l s c i e n t i s t . He's not a 

ve g e t a t i o n e x p e r t . 

A. Hum? 

Q. There i s a very d i s t i n c t d i f f e r e n c e between a 

s o i l s c i e n t i s t and a petroleum g e o l o g i s t . 

A. There i s . But, you know, we also -- t h a t ' s why 

we have -- I guess I'm confused on t h i s l i n e of q u e s t i o n i n g 

because anything t h a t would cause a disturbance would be l i n k e d 

t o a permit which we already have r e g u l a t i o n s and standards 

e s t a b l i s h e d f o r those, such as, you know, f o r the P i t Rule or 

Surface Waste Management r u l e s f o r r e - v e g e t a t i o n standards. So 

I don't understand the l i n e of q u e s t i o n i n g . 
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Q. Just the e x p e r t i s e of the people w i t h i n the 

D i v i s i o n f o r e v a l u a t i n g each one of those requirements i s what 

I'm t r y i n g t o get t o , whether or not the requirements are there 

t h a t are important and would be used or i f they are simply more 

paperwork t h a t no one a c t u a l l y has the e x p e r t i s e t o evaluate. 

A. Well, i f I'm not mistaken, you're r e f e r r i n g t o 

the hydrogeologic and s i t e r e p o r t which asks about s o i l s and 

geology, I t h i n k , you know, t h i n g s l i k e t h a t . We're l o o k i n g at 

the e r o s i o n a l p r o p e r t i e s of the s o i l s , which I don't t h i n k a 

s o i l s c i e n t i s t -- a g e o l o g i s t could do t h a t . You could look at 

c e r t a i n -- i f i t ' s s i l t y , sandy s o i l , you could understand what 

may happen i f there's c e r t a i n topography t h a t would create 

e r o s i o n a l issues or storm water issues at t h a t . 

That could v i s u a l l y be determined on c e r t a i n 

a c t i v i t i e s . So I don't know i f a s o i l s c i e n t i s t r e a l l y would 

be necessary t o make those d e t e r m i n a t i o n s . We c u r r e n t l y do 

t h a t under the P i t Rule and Surface Waste Management Rule f o r 

the cover designs and e v e r y t h i n g e l s e . 

Q. There was reference t o 9(G), a d m i n i s t r a t i v e 

completeness, and i t has a time l i m i t t h e r e of 60 days. What 

happens i f the 60-day time l i m i t i s not met? 

A. Well, i t ' s -- you know, i n a l l h o n e s t l y , what, 

you know, what we're l o o k i n g at i s not d u r i n g t h i s review 

process. That's why I recommended changing i t t o say 

" a p p l i c a t i o n completeness." I t ' s not a comprehensive review. 
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You know, as we go through these items, are these 

t h i n g s -- i s the l e g a l d e s c r i p t i o n provided, or i s the area 

defined? Does i t i n c l u d e t h a t h a l f - m i l e boundary? Does i t 

have t h i n g s l i k e surface ownership? We're going t o be l o o k i n g 

j u s t -- does i t have t h a t ? You know, i f they submit a r e p o r t 

such as the hydrogeologic and s i t e r e p o r t , i s i t going t o 

address s o i l s geology, surface hydrology? To what extent? 

We're not assessing t h a t . But does i t address somewhat of 

those items, then the a p p l i c a t i o n i s complete i n t h a t aspect. 

I f there's a m o n i t o r i n g w e l l i n s t a l l a t i o n p lan i n i t t h a t 

i n cludes one w e l l , t h a t could be i t . 

We're not making a d e t e r m i n a t i o n , recommendation of 

approval or not. I t should be a very simple review. I t ' s 

almost l i k e a checkoff l i s t and c e r t a i n items s p e c i f i c t o what 

you have t o have done. I t should have those items i n i t . 

Q. But what I'm t r y i n g t o ensure i s t h a t i n d u s t r y 

does not say, "Okay. I t ' s been 61 days. That means t h a t i t i s 

complete." 

A. I f they pursue -- i f they want t o pursue t h a t , 

then they w i l l have t o defend i t at hearing. But what -- I 

guess what I'm g e t t i n g a t i s t h a t I r e a l l y doubt i t ' s going t o 

take 14 days t o look a t i t . Now, the d i f f e r e n c e would be i f 

someone l e f t out c e r t a i n items t h a t have t o be readdressed, 

then we would have t o n o t i f y them, and t h a t would be a delay 

created by the a p p l i c a n t themselves by s k i p p i n g over c e r t a i n 
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items t h a t are s p e c i f i c a l l y i d e n t i f i e d . But i n a checkoff l i s t 

f a s h i o n , you know, i s your name, telephone number, e-mail 

address, on there? That's a "check box number one" type t h i n g . 

Q. I j u s t don't want the d e f a u l t t o be t h a t i f 

61 days comes through, then i t i s a u t o m a t i c a l l y a given t h a t i t 

i s a complete --

A. I've never known any r e g u l a t i o n -- next door they 

put time l i n e s on us. That's never been the case. I t doesn't 

b e n e f i t the a p p l i c a n t t o go t o hearing w i t h an incomplete 

a p p l i c a t i o n because then t h e y ' l l have t o defend t h a t . 

But based on these time l i n e s and what's being 

requested and the f a c t t h a t the review i s not comprehensive, 

we're not going t o be assessing the i n f o r m a t i o n . I t ' s more o f, 

w e l l , content r a t h e r than c o n t e x t - t y p e t h i n g , meaning t h a t you 

have these l i t t l e -- the items t h a t are r e q u i r e d only. 

I t should be a very simple, non-comprehensive review. 

I t shouldn't take t h a t long. 

Q. Let's s w i t c h gears. My understanding of the 

State Engineer's testimony was t h a t t here was l i t t l e 

u n c e r t a i n t y i n Santa Fe County ou t s i d e of the G a l i s t e o Basin 

concerning the formations of the water a v a i l a b i l i t y . 

The record w i l l stand on i t s own concerning t h a t . 

But i f my understanding of t h a t testimony i s c o r r e c t , why 

should t h i s r u l e apply o u t s i d e of the G a l i s t e o Basin? 

A. Are you r e f e r r i n g t o i t i n c l u d i n g a l l of Santa Fe 
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County? 

Q. Yes. 

A. We pursued t h i s based upon the executive orders, 

the language i n the executive orders. I t s p e c i f i c a l l y s a i d 

Santa Fe County and the Ga l i s t e o Basin. So when the Governor 

asked t h a t we consider r u l e s on t h i s and put together r u l e s , 

t h a t ' s what we d i d . 

Q. There's a b i g d i f f e r e n c e between c o n s i d e r a t i o n of 

r u l e s and promulgation of r u l e s . I ' d j u s t l i k e t o p o i n t t h a t 

out. 

Do you know i f OCD reviews the plans of development 

of o i l and gas e x p l o r a t o r y u n i t s ? 

A. I don't know. I'm w i t h the Environment Bureau, 

so I deal w i t h WQCC and P i t Rule and Surface Waste Management, 

so I'm not the person t o answer t h a t question, I guess. 

Q. Okay. Simply because they're based on e v a l u a t i o n 

of d r i l l e d w e l l s f o r next steps. 

A. Okay. I don't know how t h a t ' s -- I don't do t h a t 

work, so I can't comment on i t . 

Q. Not your area. Okay. So am I t o understand t h a t 

the only exceptions allowed i n t h i s r u l e are found i n 

19.15.39.10(B)? 

A. Yes. Those are the only items t h a t w i l l a l l o w 

because they' r e c o n d i t i o n a l p r o v i s i o n s -- f o r them t o address 

to ask f o r an exception f o r them. 
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Q. So not h i n g w i t h i n 9? 

A. Well, 9 i s the p l a n . We want a l l plans t o be the 

same w i t h the same i n f o r m a t i o n . What we're doing i s the 

exceptions w i l l be an exception based upon a s p e c i f i e d 

c o n d i t i o n t h a t would be l i n k e d t o the APD once you get past the 

plan aspect. 

So we would expect a l l the i n f o r m a t i o n , the 

contingency plans, a l l t h a t i n f o r m a t i o n be the same f o r every 

a p p l i c a n t . But these c o n d i t i o n a l t h i n g s are l i n k e d t o the APD, 

not the plan -- the APD t h a t they would be a p p l y i n g f o r i n t h i s 

area. Those are the t h i n g s t h a t we're opening up t o 

co n d i t i o n s -- or f o r exceptions. I'm s o r r y . 

Q. OCD has imposed a time l i m i t f o r i t s e v a l u a t i o n 

of completeness, but do any of the other c o n s u l t i n g agencies 

have such time l i m i t s , l i k e SHPO or Fish and W i l d l i f e or 

whoever el s e , other agencies, t h a t would be commenting? So can 

t h i s go i n t o limbo f o r e v e r u n t i l there's a response from these 

other agencies? 

A. Well, I -- you know, t h a t ' s why we have the 

comment p e r i o d . We have a 60-day comment p e r i o d , a window of 

time. And the -- E x h i b i t 25 f o r the p a r t of -- l e t ' s see. 

Under 4.10.7.3, the s t a t u t o r y a u t h o r i t y , t h i s s e c t i o n -- okay. 

I apologize. Can you c l i c k here? There. Okay. 

That l a s t sentence down there t a l k s about as an agency, we have 

to a f f o r d the H i s t o r i c Preservation O f f i c e r a reasonable and 
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t i m e l y o p p o r t u n i t y t o p a r t i c i p a t e . But they'r e going t o have a 

60-day window t o look a t t h i s because when we deem i t complete, 

the a p p l i c a t i o n complete, we're going t o give them a copy of 

i t . So t h e y ' l l have 60 days t o review t h i s . And i f they have 

any comments, they can b r i n g those t o hearing. 

Q. And i f t h e r e are no comments, then time's up? 

And i f they don't get a response? 

A. Their s t a t u t e s don't s t a t e t h a t . What they can 

do -- and t h e i r r e g u l a t i o n s s p e c i f y i t , e s p e c i a l l y . Let's say 

we approved a pl a n , we go ahead and approve i t , and the 

operator i s p u t t i n g i n some type of t r a n s p o r t a t i o n l i n e or a 

road, and they encounter something. They have r u l e s t h a t i f 

you encounter something, you have t o address. So t h a t doesn't 

k i c k them out a t a l l . That k i c k s t h e i r r u l e s i n t o p l a y . So 

there are p r o v i s i o n s t o address those type of scenarios. 

Q. For SHPO. But f o r the other p a r t i c i p a t i n g 

agencies --

A. Well. 

Q. -- t h a t do not n e c e s s a r i l y have t h a t c o n t i n u i n g 

a u t h o r i t y by r e g u l a t i o n ? 

A. Well, i t ' s -- they would operate as they operate 

now when we approve APDs and the a c t i v i t i e s t h a t we c u r r e n t l y 

approve. 

I guess I'm not understanding. We c u r r e n t l y a l l o w 

w e l l s t o be d r i l l e d , and those p a r t i e s have a r i g h t t o provide 
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i n p u t and implement t h e i r r e g u l a t i o n s a t t h a t time. 

Once again, t h i s i s a p l a n . This i s not a per m i t . 

Most of those p a r t i e s are i n v o l v e d i n the p e r m i t t i n g process, 

i s my understanding. 

Q. Let's t a l k about the f i v e - y e a r w a i t f o r approval. 

I f t h ere are m u l t i p l e operators and m u l t i p l e plans, would t h e r e 

be m u l t i p l e pool r u l e s ? Because according t o the proposal 

here, the pool r u l e s would be s p e c i f i c t o the operator's p l a n . 

A. Yes and no. I f the operator t h a t e s t a b l i s h e s the 

f i r s t p o o l , the nomenclature, the name would be the same as 

pools are e s t a b l i s h e d today. I t wouldn't be named n e c e s s a r i l y 

a f t e r the operator and l i n k e d t o the operator. I t would be 

l i n k e d t o t h a t f o r m a t i o n i n which they e s t a b l i s h e d the p o o l . 

Another p a r t y could, a f t e r the implementation of a 

f i v e - y e a r E&D Plan, could p o t e n t i a l l y become p a r t of t h a t p o o l , 

but those c o n d i t i o n s are s p e c i f i e d upon t h a t s p e c i a l p o o l . 

Q. So they would not have t o apply f o r s p e c i a l pool 

r u l e s even though they come i n th r e e years a f t e r somebody else? 

A. They would s t i l l have t o implement t h e i r E&D Plan 

f o r f i v e years. Not a l l of t h e i r w e l l s may end up i n t h a t same 

po o l . They may e s t a b l i s h a new p o o l . 

Q. What i s the basis f o r the f i v e - y e a r wait? How i s 

t h a t not an a r b i t r a r y number? 

A. Honestly, I don't know, because I d i d n ' t w r i t e 

these r e g u l a t i o n s . I don't know. I would assume i t would be 
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ample time f o r us t o gather i n f o r m a t i o n i f there's any d r i l l i n g 

i n v o l v e d . Five years i s not a guarantee t h a t you would go i n t o 

a s p e c i a l pool order, because you may only d r i l l one w e l l . You 

may d r i l l no w e l l s i n f i v e years under t h i s plan and then 

decide t o d r i l l one i n the s i x t h year. So I ho n e s t l y don't 

know where the number came from. 

Q. So there's been no testimony t o j u s t i f y f i v e 

years. 

A. No. 

Q. I was i n t r i g u e d by t h i s p r o v i s i o n , and so I 

looked a t the c u r r e n t OCD r u l e s f o r r e q u e s t i n g c r e a t i o n of a 

new pool, and i t ' s p r e t t y vague. I t r e a l l y doesn't say a whole 

l o t . 

So then I went t o the l a t e s t OCD hearing examiner 

r u l e s , cases, f o r development and pool c r e a t i o n s of new pool 

r u l e s . And two months ago an order was signed i n Case 

No. 14160, and the pool r u l e s were based on geologic and 

engineering testimony f o r a w e l l t h a t had been completed i n May 

of 2008, and the hearing was i n August of 2008. 

So i n t h i s w i l d c a t area and a new pool being 

e s t a b l i s h e d , t h e r e was simply a two-month wait before the pool 

r u l e could be heard before an examiner and an order issued. 

A. That i s probably t r u e because the t h i n g I don't 

know -- I don't know about t h i s case. I f i t was i n the 

Southeast, something would t e l l me t h a t the pools t h a t were 
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e s t a b l i s h e d above t h a t , the geology, the hydrogeology of t h a t 

area above t h a t f o r m a t i o n i s probably already e s t a b l i s h e d . 

That would be my assumption. I don't know, because I don't 

know which case you're r e f e r r i n g t o . 

In t h i s area, t h i s i s not a case. I n t h i s area, we 

don't have t h a t i n f o r m a t i o n . That's why we're e s t a b l i s h i n g 

these p r o v i s i o n s t o do an E&D Plan, because i f i t i s i n another 

p a r t of the State t h a t ' s more developed, other pools are 

e s t a b l i s h e d above t h a t new pool t h a t you're r e f e r r i n g t o . The 

i n f r a s t r u c t u r e i s i n place as w e l l . None of t h a t i s here i n 

t h i s area t h a t we're addressing today. 

Q. But the i n f r a s t r u c t u r e i s not normally a 

c o n d i t i o n or even a f a c t o r i n developing s p e c i a l pool r u l e s f o r 

OCD. 

A. A b s o l u t e l y . What we're g e t t i n g a t , though, i s 

t h a t the geology and the hydrogeology has already been assessed 

i n those areas. I t ' s not i n t h i s . And the reason I mention 

i n f r a s t r u c t u r e i s because i n t h i s area we s t i l l don't even know 

about ground water. I n f r a s t r u c t u r e would i n c l u d e the p o t e n t i a l 

of p i t s , o n s i t e b u r i a l -- because you can get an exception t o 

the c o n d i t i o n of a closed-loop. 

There i s , once again, i n f r a s t r u c t u r e i n c l u d i n g 

surface waste management. Once again, geology, ground water, 

would be an issue t h a t needs t o be considered w i t h t h a t , which 

we r e a l l y don't have a l o t of i n f o r m a t i o n on. 
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Q. Well, the statewide r u l e s f o r Surface Waste 

Management f o r use of closed-loop d r i l l i n g cover the State as 

w e l l as t h i s p a r t i c u l a r case. And t h i s case does i n v o l v e a 

discovery w e l l f o r the new pool. I t j u s t seems t h a t f i v e years 

i s an a r b i t r a r y , u n s u b s t a n t i a t e d number. 

A. I h o n e s t l y don't know where the number came from. 

Q. So many of the statewide r u l e s are being changed 

or adapted or ignored f o r t h i s p a r t i c u l a r proposal. This 

Commission sat j u s t a couple of months ago l i s t e n i n g t o many 

months of testimony f o r P i t Rules, f o r use of closed-loop 

systems, f o r o n s i t e b u r i a l . We l i s t e n e d t o hours of t e c h n i c a l , 

s c i e n t i f i c testimony, and we had c a r e f u l d e l i b e r a t i o n s . 

But yet the OCD i s now proposing t o throw away a l l of 

t h a t work t h a t was put i n t o each and every one of these 

statewide r u l e s w i t h o u t s u f f i c i e n t t e c h n i c a l s c i e n t i f i c 

testimony as t o why they'r e not working or g i v i n g examples of 

what has not worked. 

I t ' s very f r u s t r a t i n g t o s i t through so many days and 

then t o have, "Oh, w e l l , we don't have any basis f o r f i v e 

years, but i t sounds l i k e a good number," w i t h o u t any testimony 

t o c o n t r a d i c t the work t h a t we've already done. And i t j u s t 

seems so p e c u l i a r t o me, where reclamation i s one of my very 

important issues on t h i s Commission, t h a t r e c l a m a t i o n has not 

even been addressed i n t h i s r u l e . 

I f I were a c i t i z e n w i t h the view of a w e l l pad and 
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an abandoned t e m p o r a r i l y or permanently -- abandoned w e l l , 

and there were no s p e c i f i c r e g u l a t i o n s f o r r e c l a m a t i o n or 

r e - v e g e t a t i o n , I would say t h a t the environment wasn't being 

handled very w e l l . Why were no reclamation p r o v i s i o n s put i n t o 

t h i s r u l e ? 

A. Well, I ' d l i k e t o comment on a couple of t h i n g s 

about what you s t a t e d . For reclamation -- once again, t h i s i s 

a p l a n . I t ' s not a permi t or r u l e s , such as the P i t Rule. 

They do have reclamation standards i n them, and you guys saw t o 

t h a t , and I commend you on t h a t . 

So when they seek these a c t i v i t i e s and seek the 

permits under the p l a n , the plan i s j u s t a p l a n ; i t ' s not a 

pe r m i t . The r e g u l a t i o n s such as Part 17 and the reclamation 

standard s p e c i f i e d w i t h i n Part 17 would apply. So those r u l e s 

are working. Those r u l e s create a ba s e l i n e i s what they do. 

They create a foundat i o n which we work upon. 

The reason t h a t we're l o o k i n g and l o o k i n g at these 

s p e c i a l r u l e s f o r t h i s area i s because there are so many 

unknowns. We don't know about ground water i n t h i s area. As 

Mr. Morrison has s t a t e d , t h e r e was -- i t could be d i f f e r e n t ten 

f e e t away. There's so much d i v e r s i t y t h a t they don't even 

understand about the complexity of t h i s area. So we're t a k i n g 

the p r e c a u t i o n a r y step of moving i n t o t h i s area and doing 

development. So I f e e l l i k e we're doing our environmental p a r t 

of t h a t . 
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The other f a c t o r i s r e c o g n i t i o n from the 

U.S. Congress and SHPO of the -- you could say, the impact of 

c u l t u r a l p r o p e r t i e s of t h i s area, the s i g n i f i c a n c e of i t , the 

amount of area t h a t ' s impacted by i t . This i s another t h i n g 

t h a t we're l o o k i n g at w i t h i n t h i s as w e l l , by i n c l u d i n g them t o 

p a r t i c i p a t e i n t h i s process t o d i s t i n g u i s h those so we do not 

create an environment t h a t would circumvent a s t a t u t e and 

r e g u l a t i o n s t h a t operators must comply w i t h and promote t h a t . 

So we want t o promote -- do our p a r t t o make sure 

t h a t p r o t e c t i o n i s e s t a b l i s h e d , and l e t SHPO do t h e i r p a r t t o 

ensure t h a t . 

Q. But you are circumventing statewide r u l e s t h a t 

were developed under due process. 

A. I wouldn't say -- I don't understand the question 

of circumventing. I n order t o get the APD, you s t i l l have t o 

go through the APD r u l e s t o get the p e r m i t . The r u l e s s t i l l 

apply. This i s a pl a n . I t ' s not a p e r m i t t i n g process. I t i s 

only a general plan of a c t i o n . That's a l l i t i s . 

Q. But the plan has c e r t a i n requirements t h a t 

c o n t r a d i c t the statewide r u l e s . 

A. I couldn't say they c o n t r a d i c t . They add another 

l a y e r t o them, a p r o t e c t i v e l a y e r . 

Q. And you're r e l y i n g on p e r m i t t i n g requirements f o r 

r e c l a m a t i o n , but the reclamation only a p p l i e s t o the s p e c i f i c 

areas d i s t u r b e d under the closed-loop systems and the roads 
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developed f o r t h a t , even though i t ' s the e n t i r e w e l l s i t e 

i n c l u d i n g the roads. 

A. And t h a t i s the c u r r e n t standard f o r those 

a c t i v i t i e s t h a t are p e r m i t t e d under Part 17 as w e l l . I f you're 

on State land or f e d e r a l land, then t h e y ' l l have t h e i r 

reclamation standards apply as w e l l . Nothing r e a l l y changes on 

reclamation t h a t c u r r e n t l y i s r e q u i r e d today f o r any other 

p e r m i t . 

Q. I'm j u s t saying i t ' s incomplete i n not 

apply i n g -- i f you're changing r u l e s , why not go ahead and 

expand the requirements f o r rec l a m a t i o n and r e - v e g e t a t i o n t o 

in c l u d e the e n t i r e w e l l s i t e as w e l l as those reclaimed roads? 

That's why my que s t i o n of why OCD hasn't done t h i s . Because 

t h a t i s the environment, according t o many of the r e s i d e n t s . 

A. That's something t o consider. What we were 

t r y i n g t o do was l e t the c u r r e n t r u l e s stand f o r themselves i n 

t h a t scenario. But t h a t could be something t h a t the Commission 

could consider. 

Q. The operator needs t o apply f o r renewal of t h e i r 

plan every f i v e years. What i f they're not doing any 

a d d i t i o n a l d r i l l i n g , r e - e n t r y or workovers? 

A. Well, i f they're not doing any -- w e l l , my 

understanding, p a r t of our r e s p o n s i b i l i t y i s t o make sure 

they're complying w i t h t h e i r p l a n . Let's say they have done 

some a c t i v i t y and t h e r e may be c e r t a i n t h i n g s -- l e t ' s say, 
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under t h e i r contingency p l a n , they're not implementing t h e i r 

contingency plan. The renewal process i s t o make sure they're 

i n compliance w i t h what they s t a t e d they were going t o do f i v e 

years ago; meaning, are they doing what they agreed upon? 

There's you know, the p e r m i t t i n g aspect w i l l be 

handled by the r e g u l a t i o n s t h a t e x i s t . The c o n d i t i o n s -- l e t ' s 

say, they're not l o g g i n g as they were supposed t o . Those items 

may come up d u r i n g t h i s process. 

Q. But are they r e q u i r e d t o renew i f they're not 

doing any d r i l l i n g or r e - e n t r y or workovers? 

A. Yes. Because i t keeps i t on t r a c k f o r us so we 

don't lose t r a c k of i t . Five years i s a long time. The 

hearing t h a t would occur f i v e years from now -- or i f we had a 

hearing today, the people t h a t were present f o r t h a t hearing t o 

make t h a t d e t e r m i n a t i o n t h a t assessed i t may not be present 

f i v e years from now. 

I t ' s good t o touch base w i t h the D i v i s i o n , once 

again, t o make sure t h a t everyone i s on t r a c k , i n c l u d i n g the 

operator. I can t e l l you from personal experience d e a l i n g w i t h 

Surface Waste Management f a c i l i t i e s we have s e v e r a l operators 

who s t i l l d i d n ' t even understand the c o n d i t i o n s of t h e i r permit 

when they were issued and had d i f f i c u l t y complying w i t h them. 

And now t h a t we have Part 36, we're t r y i n g t o reeducate them on 

t h a t aspect as w e l l . 

Q. So maybe t h i s language should be improved t o 
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remove t h a t loophole t h a t i f they're not d r i l l i n g or 

r e - e n t e r i n g or reworking t h e i r w e l l t h a t they s t i l l have t o 

renew i t . 

A. Well, i t ' s d e f i n i t e l y c l e a r t h a t i f they do not 

get the a p p l i c a t i o n i n , we can shut i n a c t i v i t i e s . But yes, i t 

would be, i f i t ' s not c l e a r , regardless i f they have 

implemented anything under the p l a n , t h a t they s t i l l have t o do 

i t , unless they decide not t o continue under the p l a n . The 

plan expires i n f i v e years. I f they choose not t o renew i t , 

t h a t p l a n doesn't e x i s t any more. 

Q. But they can s t i l l produce the w e l l ? 

A. No. They have t o have a plan t o produce the 

w e l l . Let's say i f I --

Q. See, there's the Catch 22. 

A. A b s o l u t e l y . And there should be, because the 

idea i s t h a t I get a plan t o produce a w e l l , and I wa i t f i v e 

years, and I do no t h i n g , and I s i t on i t . And then i n year 

seven, I t h i n k my plan i s s t i l l a c t i v e . Well, i t says you have 

t o review your plan i n f i v e years. I f I haven't renewed i t , I 

don't have a p l a n . 

Q. So you're saying p r o d u c t i o n of the w e l l i s 

dependent on having a pl a n , an approved p l a n , even though they 

do not i n t e n d t o do any f u r t h e r d r i l l i n g or reworking? 

A. A b s o l u t e l y . Because what you do a t t h a t time, 

you update your i n f o r m a t i o n ; meaning t h a t i n my o r i g i n a l p l an, 
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I proposed t o put my w e l l over here -- or s i x w e l l s . When i t 

comes time t o renew, I'm going t o show you which ones I 

a c t u a l l y put i n . I've got t o update t h a t i n f o r m a t i o n . 

I f I e s t a b l i s h e d any i n f r a s t r u c t u r e , I ' l l update t h a t 

i n t h a t plan i f I have a w e l l out t h e r e . What i t does i s i f 

f u t u r e development comes out through a renewal, and they decide 

t o , you know -- i t goes back t o spacing; i t goes back t o 

min i m i z i n g the f o o t p r i n t and so f o r t h . As they go back t o 

renew, th e r e may be other t h i n g s t o consider of placement of 

f u t u r e w e l l s , as w e l l , t o achieve those goals. 

COMMISSIONER BAILEY: That's a l l I have. 

CHAIRMAN FESMIRE: Commissioner Olson? 

COMMISSIONER OLSON: Could we maybe take a break? 

CHAIRMAN FESMIRE: Sure. Why don't we go ahead and 

take a n e a r l y 15-minute break where we can convene back here at 

f i v e minutes t o 11:00. At t h a t p o i n t , we probably ought t o 

take up Mr. H a l l and Mr. Feldewert's Case No. 14122. I don't 

a n t i c i p a t e t h a t t a k i n g more than ten minutes, and then w e ' l l 

proceed w i t h the q u e s t i o n i n g of the witness. 

Why don't we go ahead and adjourn u n t i l -- take a 

break u n t i l f i v e minutes t i l l . 

[Recess taken from 10:41 a.m. t o 10:57 a.m., and 

testimony continued as f o l l o w s : ] 

* * * 

CHAIRMAN FESMIRE: Let's go back on the record. Let 
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the record r e f l e c t t h a t a f t e r the break a l l t h r e e Commissioners 

are s t i l l p resent. We, t h e r e f o r e , s t i l l have a quorum. 

At t h i s time, we're going t o take up Case No. 14122. 

I t ' s i n the matter of the a p p l i c a t i o n of the Pecos Operating 

Company f o r Approval of a Non-Commercial Saltwater Well i n Lea 

County, New Mexico. 

I b e l i e v e t h i s order r e f l e c t s a n e g o t i a t e d s o l u t i o n 

to the case. 

Mr. H a l l , would you l i k e t o add something on the 

record f o r t h a t . 

I t e l l you what. Why don't we take the a t t o r n e y 

appearances before we do t h a t . 

MR. HALL: Mr. Chairman, Scott H a l l , Montgomery & 

Andrews, Santa Fe, appearing on be h a l f of H&M Disposal Company. 

MR. FELDEWERT: Mr. Chairman, Michael Feldewert w i t h 

the Santa Fe o f f i c e of Holland & Hart here on be h a l f of Pecos 

Operating Company, who i s the a p p l i c a n t i n the D i v i s i o n hearing 

as w e l l . 

CHAIRMAN FESMIRE: Mr. H a l l , do you have anything t o 

say? 

MR. HALL: Mr. Chairman, b r i e f l y , t h i s matter came 

before the Commission pursuant t o an a p p l i c a t i o n f o r hearing 

de novo f i l e d on behal f of H&M Disposal Company. 

The Commission might r e c a l l , we e a r l i e r had an issue 

w i t h respect t o the t i m e l i n e s s of the a p p l i c a t i o n . We overcame 
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t h a t issue. We wanted the agency to address some of the 

p r o v i s i o n s i n the D i v i s i o n ' s order, one having t o do w i t h the 

requirement t h a t my c l i e n t ' s o f f s e t t i n g d i s p o s a l w e l l has 

c e r t a i n bottom hole pressure t e s t s equipment run down i t and 

data provided t o the D i v i s i o n w i t h i n s i x months. 

We also had a concern t h a t -- had an i n t e r e s t i n 

reque s t i n g t h a t Pecos or the operator of the Pecos w e l l provide 

some s o r t of n o t i f i c a t i o n t o the operator of the c u r r e n t H&M 

w e l l i f there were ever a conversion of the newly p e r m i t t e d 

w e l l t o commercial o p e r a t i o n s . We've discussed t h a t w i t h 

Mr. Feldewert and h i s c l i e n t and have come t o a r e s o l u t i o n on 

both those issues. 

And t h a t was the basis f o r the motion t o amend the 

order. We thought i t was more expedient t o have the Commission 

do i t r a t h e r than remand i t back t o the D i v i s i o n and r e - n o t i c e 

a l l of t h a t . 

The order, I b e l i e v e , r e f l e c t s the agreement of the 

p a r t i e s , and we request the Commission's adoption of the order. 

CHAIRMAN FESMIRE: Okay. Mr. Feldewert, do you have 

anything t o add? 

MR. FELDEWERT: No, Mr. Chairman. We are p e r f e c t l y 

happy w i t h the order, and the only impact on us i s the request 

f o r n o t i c e , which we have no problem w i t h . 

CHAIRMAN FESMIRE: Okay. So, i n essence, what we're 

doing i s i s s u i n g a Commission order on a hearing t h a t we're not 
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going t o have; t o s e t t l e , a disagreement t h a t ' s been s e t t l e d by 

n e g o t i a t i o n , r i g h t ? 

MR. HALL: Something l i k e t h a t . We have done t h i s 

b efore, Mr. Chairman, b e l i e v e i t or not. 

CHAIRMAN FESMIRE: Not since I've been here. 

MR. HALL: Well, i t was before you were here, 

a c t u a l l y . 

CHAIRMAN FESMIRE: Okay. Commissioner B a i l e y , are 

you comfortable w i t h t h a t ? 

COMMISSIONER BAILEY: I have no o b j e c t i o n t o t h i s 

order. 

CHAIRMAN FESMIRE: Commissioner Olson? 

COMMISSIONER OLSON: I have no o b j e c t i o n . 

CHAIRMAN FESMIRE: Okay. With t h a t , the Chair would 

e n t e r t a i n a motion t o adopt the order as presented by the 

p a r t i e s i n t h i s case. 

COMMISSIONER BAILEY: I move we adopt t h a t order. 

COMMISSIONER OLSON: I ' l l second t h a t . 

CHAIRMAN FESMIRE: A l l those i n fa v o r s i g n i f y by 

saying "aye." 

COMMISSIONER BAILEY: Aye. 

COMMISSIONER OLSON: Aye. 

CHAIRMAN FESMIRE: Aye. 

Let the record r e f l e c t t h a t i t w i l l be signed by the 

Commissioners and t r a n s m i t t e d t o the s e c r e t a r y . I s t h e r e 
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a n y t h i n g f u r t h e r on Case No. 14122? Okay. 

With t h a t , we w i l l t r a n s m i t the order t o the 

se c r e t a r y and reconvene Case No. 14255. 

I b e l i e v e t h a t Commissioner Olson, you were going t o 

cross-examine Mr. Jones. 

COMMISSIONER OLSON: Thank you. 

EXAMINATION 

BY COMMISSIONER OLSON: 

Q. Mr. Jones, I also want t o f o l l o w up, I guess, on 

some t h i n g s t h a t Commissioner B a i l e y was b r i n g i n g up. I t h i n k 

I brought t h i s up, as w e l l , i n a d d i t i o n t o her and some other 

witnesses about the need f o r s p e c i a l p r o v i s i o n s i n a l l of 

Santa Fe County. 

Is the D i v i s i o n p l a n n i n g on p u t t i n g on any evidence 

f o r the remainder of Santa Fe County f o r the need f o r s p e c i a l 

r u l e s i n those areas, such as issues w i t h p r o t e c t i o n of f r e s h 

waters? 

A. I b e l i e v e we've done a l l our d i r e c t . I t h i n k i n 

our d i r e c t we addressed how we came up w i t h i n c l u d i n g Santa Fe 

County and the G a l i s t e o Basin through the executive orders. 

So --

Q. Just through the executive orders? 

A. I b e l i e v e there w i l l be no more d i r e c t testimony 

on t h a t . 

Q. Okay. I ' l l admit, j u s t i n hearing some of the 
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testimony and some of the cross-examination, I guess I'm a 

l i t t l e confused, as w e l l , on the r o l e of OCD i n t h i s , I t h i n k , 

because you were saying there a c t u a l l y i s no recommendation, 

then, f o r approval t h a t comes t o the hearing? 

A. That i s c o r r e c t . This i s an a p p l i c a t i o n 

s u b m i t t a l f o r a general plan. The reason t h a t we were t r y i n g 

to stay away from the recommendation i s t h a t there i s a 

p e r m i t t i n g process under a d i f f e r e n t r e g u l a t i o n . We don't want 

the assumption t h a t the p o t e n t i a l f o r a recommendation would 

circumvent t h a t whole p e r m i t t i n g process or guarantee an 

operator a p e r m i t . Because t h i s i s very general i n f o r m a t i o n . 

I t ' s not the same t h a t would be r e q u i r e d f o r those other 

permits t h a t they have t o o b t a i n . 

Q. But I t h i n k t h a t ' s why I get a l i t t l e confused, 

because i t seems t o me t h a t i f you don't get approval of a 

pl a n , then you can't apply f o r a p e r m i t , I would t h i n k . 

A. A b s o l u t e l y . That i s the way i t i s . Once again, 

the approval of a plan i s based upon the i n f o r m a t i o n . I t 

doesn't demonstrate t h a t t h e i r planned a c t i v i t i e s w i t h i n the 

plan t h a t they're proposing t o do i n t h a t area doesn't prevent 

waste, p r o t e c t c o r r e l a t i v e r i g h t , p r o t e c t f r e s h water, human 

h e a l t h -- p u b l i c h e a l t h and the environment. 

That's the basis of the d e t e r m i n a t i o n . Of course, 

there's also the implementation of the enforcement r u l e of the 

st a t u s of the operator, as w e l l , t o be considered on t h a t . 
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Q. But then i n p a r t s of the pl a n i t r e q u i r e s the 

D i v i s i o n t o evaluate c e r t a i n a f f e c t s . I guess I'm l o o k i n g 

under 19.15.39.9B ( 6), i t t a l k s about the hydrogeologic and s i t e 

r e p o r t and t h a t t h i s i s -- i f I look a t the l a s t p a r t of t h a t , 

i t says t h a t i t ' s t o enable the D i v i s i o n t o evaluate the a c t u a l 

and p o t e n t i a l e f f e c t s on s o i l s , surface water, and ground 

water. This i s the same i n f o r m a t i o n t h a t ' s being r e q u i r e d as 

p a r t of 19.15.17, which i s p a r t of a p e r m i t t i n g a c t i o n as w e l l . 

So --

A. I t i s t o a c e r t a i n e x t e n t . The d i f f e r e n c e i s 

t h i s would he a broader area compared t o a s i t e - s p e c i f i c area 

than a p i t or below-grade tank or permanent -- temporary 

permanent and d r i l l i n g -- temporary permanent p i t t h a t would be 

i n s t a l l e d . So t h a t would r e q u i r e not only some r e g i o n a l but 

also very s i t e - s p e c i f i c i n f o r m a t i o n . 

This could be anywhere from 100 t o 1,000 acres t h a t ' s 

being assessed. 

Q. Well, I agree. I t h i n k i t ' s also r e f l e c t e d as 

w e l l i n B(13), because there i t t a l k s about other i n f o r m a t i o n 

the D i v i s i o n may r e q u i r e t o demonstrate t h a t the plan w i l l 

prevent waste?, p r o t e c t c o r r e l a t i v e r i g h t s , p r o t e c t f r e s h water, 

and human h e a l t h , and the environment. 

And I guess t h a t ' s why I come back t o what's the r o l e 

of OCD? I t sounds l i k e the plan i s going t o be w r i t t e n at the 

hearing, e s s e n t i a l l y . I mean, i n terms of what's t o be 
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approved, the D i v i s i o n won't be a c t u a l l y making a 

recommendation on approval. So i s the hearing o f f i c e r going t o 

evaluate p o t e n t i a l e f f e c t s on s o i l s , surface water, and ground 

water? 

A. Well, the way we see the implementation of t h i s 

i s t h a t OCD may appear at the hearing t o express concerns about 

the i n f o r m a t i o n p r o v i d e d i n the a p p l i c a t i o n and the 

implementation, the e f f e c t s t h a t c e r t a i n a c t i v i t i e s have. 

A good example would be i f they propose some type of 

surface waste management f a c i l i t y i n an area t h a t c l e a r l y 

demonstrates t h a t i t more than l i k e l y wouldn't meet the s i t i n g 

requirements under Part 36. We could come t o hearing t o i n f o r m 

the hearing examiner t h a t we do have these concerns. 

There's n o t h i n g t o prevent an operator asking f o r an 

exception t o a s i t i n g requirement -- saying w i t h Part 17 f o r a 

p i t or some type of o n s i t e c l o s u r e . So, you know, we can't 

prevent an operator from t h e i r due process under the other 

r u l e s . That's why we're t r y i n g not t o get too i n v o l v e d i n t h a t 

because they do have a r i g h t t o ask f o r exceptions. So we 

can't prevent them from doing t h i n g s . 

But, you know, we can b r i n g up these p o i n t s and say, 

you know, "That w i l l probably r e q u i r e exception requests. Have 

you considered t h a t ? " 

They may want t o change t h e i r approach d u r i n g the 

hearing because they r e a l i z e t h a t maybe i t ' s not a good idea; 
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t h a t what may be needed t o ask f o r i n order t o o b t a i n t h a t 

p e r m i t may not be a reasonable request. 

Q. But there's no requirement t h a t the D i v i s i o n 

p rovide any comment on the r u l e o u t s i d e of what's issued from 

the hearing o f f i c e r ; am I c o r r e c t ? 

A. There's no requirement t h a t we p r o v i d e any 

recommendations, but I d e f i n i t e l y see t h a t we're going t o be 

p a r t y t o every a p p l i c a t i o n t h a t ' s submitted under t h i s plan t o 

have comment, t o provide recommendations, maybe recommendations 

t o the c o n d i t i o n s t o the p l a n . 

A good example would be t h a t the operator asks f o r 

the exception f o r a c o n d i t i o n t o an APD t h a t would al l o w o n s i t e 

c l o s u r e because they t h i n k t h a t ground water i s g r e a t e r than 

100 f e e t , and they t h i n k t h a t would -- the b u r i a l standards i n 

place are f o r o n s i t e c l o s u r e . 

C e r t a i n a c t i v i t i e s up under t h a t d e a l i n g -- l e t ' s say 

they went through t h a t process, and they got t h a t approved i n 

t h e i r p l a n . We may show up a t hearing w h i l e t h e y ' r e t r y i n g t o 

get approval and say, you know, you may want t o have a backup 

pl a n and make i t broad-based enough t o say i f , f o r some reason, 

w h i l e s e t t i n g the casing and determining the s a t u r a t e d zones of 

f r e s h water you encounter shallow zones t h a t could be 

considered f r e s h water a t 50 f e e t and you don't meet t h a t 

s i t i n g requirement, then you w i l l say i f t h a t happens then 

y o u ' l l haul i t away and dispose of i t at an OCD-approved 
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f a c i l i t y . 

There may be recommendations w i t h i n the plan t o make 

the plan f l e x i b l e so they would address those issues so they 

don't have t o get i t amended at a l a t e r date. 

Q. But, I guess, i s n ' t i t more e f f i c i e n t t o have 

t h a t k i n d of exchange going on between the D i v i s i o n and the 

a p p l i c a n t p r i o r t o the hearing t o make the hearing a more 

e f f i c i e n t process i n s t e a d of t r y i n g t o do t h i n g s from s c r a t c h 

and evaluate those t h i n g s a t the hearing i n s t e a d of some k i n d 

of back-and-forth process of exchanging i n f o r m a t i o n t h a t occurs 

p r i o r t o the hearing? 

A. Well, from the l i n e of q u e s t i o n i n g t h a t I've 

seen, there's concerns t h a t we begin t o d i c t a t e what the 

operator can do. And we do not want t o be construed as 

d i c t a t i n g what they can do up under t h e i r plan t h a t they 

propose. So we're a l l o w i n g them the o p p o r t u n i t y t o suggest 

t h i n g s t o , you know, put f o r t h what they want t o do and not 

d i c t a t e t h a t t o the review process. 

Because there are — l i k e I s a i d , there's n o t h i n g 

t h a t would prevent them t o as f o r an exception under the r u l e s 

i n order t o o b t a i n t h e i r p e r m i t . What we don't want t o do i s 

be t e l l i n g them t h a t they can't apply f o r t h i s when they have 

an o p p o r t u n i t y under a r u l e t o o b t a i n a permit t o ask f o r an 

exception t o t h a t standard. 

Q. But i t s t i l l sounds t o me, though, t h a t the 
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process t h a t you're d e s c r i b i n g , those t h i n g s w i l l only be 

addressed at the hearing, and they won't be addressed up f r o n t 

when there could have been some r e s o l u t i o n of i t p r i o r t o the 

hearing. 

A. Well, once again, we wouldn't know, depending on 

the a v a i l a b l e data at the time of what they can o b t a i n . I t may 

look at t h a t time t h a t t here could be a p o t e n t i a l f o r an o n s i t e 

closure. We don't know. But t h e r e are c e r t a i n elements w i t h i n 

t h i s , e s p e c i a l l y the c o n d i t i o n s t h a t w i l l be placed on the 

APDs, t h a t i t could provide the review of the mud lo g s . I t 

could i n d i c a t e t h a t even though t h e r e could be an i n d i c a t i o n 

t h a t there's a shallower zone, a freshwater zone, t h a t would 

prevent t h a t from o c c u r r i n g . 

So we can't p r e d i c t what's going t o happen out i n the 

f i e l d , but we can depend on the i n f o r m a t i o n t h a t we're 

o b t a i n i n g w i t h these c o n d i t i o n s t o a s s i s t us t o c o r r e c t 

something. Because under the P i t Rule, they may have the same 

i n f o r m a t i o n . I f there's only t h r e e w e l l s , water w e l l s nearby, 

and there's n o t h i n g e l s e , and they' r e h i g h - y i e l d i n g water 

w e l l s , f r e s h water w e l l s , they may be using t h a t f o r t h e i r data 

to determine where ground water i s out i n the area when they 

o b t a i n t h e i r p e r m i t under Part 17. 

But w i t h the mud-logging program and the assessment 

of the mud l o g s , i t may be determined t h a t there's something 

else present t h a t wasn't tapped i n t o when those w e l l s were 
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o r i g i n a l l y i n s t a l l e d . We may have t o come back i n -- we could 

grant a permit f o r o n s i t e closure based upon the general 

i n f o r m a t i o n d u r i n g t h a t p e r m i t t i n g process. But when they 

d r i l l the w e l l , we could come back and say, "You know what? 

You've demonstrated t h a t ground water i s a t 50 f e e t . I t 

doesn't meet the requirements f o r t h i s . Therefore, you're 

going t o have t o opt out and not be able t o bury i t o n s i t e . " 

So there's -- you can say t h a t ' s a form of t h i s 

format t h a t makes i t -- provides us b e t t e r i n f o r m a t i o n t o make 

a b e t t e r d e t e r m i n a t i o n . Maybe i t ' s an approval t h a t shouldn't 

have been approved because we d i d n ' t have the i n f o r m a t i o n at 

the time t o make t h a t assessment. 

Q. I guess i t ' s s t i l l c onfusing me t h a t some of 

these p r o v i s i o n s , though, seem t o be r e q u i r i n g an e v a l u a t i o n of 

the D i v i s i o n , and the only place t h a t i t appears t h a t t h a t 

e v a l u a t i o n i s going t o occur i s i n f r o n t of the hearing 

o f f i c e r ; i s t h a t c o r r e c t ? 

A. Yes. 

Q. And when we get t o the issues of the geology, 

hydrology, surface water hydrology, are the hearing o f f i c e r s --

do they have the e x p e r t i s e i n t h a t , as w e l l ? Because there i s 

no requirement t h a t the D i v i s i o n a c t u a l l y r u l e on i t , except 

f o r a r u l i n g from the hearing o f f i c e r . 

A. Well, once again, we can be a p a r t y j u s t l i k e any 

other agency or any person from the p u b l i c t o p a r t i c i p a t e i n 
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the hearing process. I t doesn't prevent us from doing t h a t . 

If,- f o r some reason, they use one w e l l t o assess 

500,000 acres f o r ground water, and they use the l o g t h a t was 

done by a d r i l l e r i n s t e a d o f a g e o l o g i s t , we might question 

t h a t and say, "You know, there's not s u f f i c i e n t i n f o r m a t i o n . " 

And we would show up a t a hearing and express our 

concerns t o the hearing o f f i c e r based on our e x p e r t i s e i n t h a t 

area. 

Q. And I agree t h a t you may do t h a t , but I t h i n k the 

concern t h a t comes through i s most of the other r u l e s t h a t we 

have r e q u i r e some k i n d of an e v a l u a t i o n from the D i v i s i o n i n 

t r y i n g t o res o l v e c o n f l i c t s before we get t o a hear i n g . 

A. And I agree most of the r u l e s do. Most of those 

r u l e s , the end r e s u l t i s a permit w i t h those r u l e s . Once 

again, t h i s i s a general plan t h a t t here i s no o b l i g a t i o n t o 

complete, f o l l o w through, t o do anything. I t can be amended at 

any time and changed. But i t ' s a p l a n . I t ' s not the same as a 

per m i t . 

Q. But i t almost seems t o me i t ' s e f f e c t i v e l y a 

perm i t . I f they can't get a pl a n , then they can't d r i l l a 

w e l l . 

A. I t ' s an approval t o proceed to a p e r m i t , t o apply 

f o r a p e r m i t . 

Q. Right. But l i k e I say, i f you can't get the 

pla n , you can't even apply f o r a per m i t ; i s t h a t c o r r e c t ? 
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A. That i s c o r r e c t . 

Q. And, I guess, I hadn't thought about t h a t much 

before e i t h e r , but Commissioner B a i l y was b r i n g i n g up t h a t 

issue of the renewals. I f a l l the w e l l s are completed and 

they're complying w i t h the E&D Plan, why would they need t o 

renew the plan i f they don't plan on any f u t u r e work? 

A. Well, t o say they don't p l a n on any f u t u r e work 

such as deepening a w e l l , r e - e n t e r i n g a w e l l , those types of 

t h i n g s , I " would f i n d t h a t d i f f i c u l t t o b e l i e v e . Maybe i n f i v e 

years or ten years, maybe not. Possibly though, based upon the 

performance of the e x i s t i n g w e l l s t h a t are out t h e r e , there 

seems l i k e there's a l o t of issues, and t h a t a c t i v i t y i s 

c u r r e n t l y being requested. So we had t o see t h a t . 

The t h i n g t h a t comes i n t o p l a y also w i t h t h i s i s t h a t 

they do have the o p p o r t u n i t y at t h a t f i v e - y e a r p e r i o d t o 

request replacement f o r a s p e c i a l pool order, which, from what 

you're s t a t i n g , i f they put those w e l l s i n w i t h i n the f i r s t 

year and they're out producing, o p e r a t i n g , and e v e r y t h i n g i s 

going f i n e , the question would be, why wouldn't they do t h a t ? 

That would be -- i t seems t o be the l o g i c a l next step t o p u l l 

you out of the pl a n . 

Q. Well, I guess I'm t h i n k i n g along the l i n e s of 

county land use p e r m i t s . You go get a county land use permit 

t o change something and you, say, r e c o n f i g u r e a l o t t o b u i l d a 

house or whatever. Once you get t h a t , you don't have t o come 
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back and renew t h a t unless you do something d i f f e r e n t . 

A. Well, you have c o n t r o l of t h a t whole l o t and t h a t 

p r o p e r t y . The problem t h a t we run i n t o i s these are subsurface 

leases. So, once again, l e t ' s say you haven't put any w e l l s 

out t h e r e . You haven't done anyt h i n g under your p l a n . 

FiA/e years from now, a new development could go i n , 

new w e l l s . You know, domestic w e l l s could be i n s t a l l e d i n the 

next f i v e years t h a t would change the assessment of what your 

o r i g i n a l p l a n had t o do, because you d i d n ' t do anything t o 

begin w i t h . You chose not t o put those w e l l s where you had 

proposed. 

But now there's other t h i n g s t o consider t h a t the 

pr o p e r t y owner has done, the surface owner has done t h a t would 

have t o be reconsidered and reassessed at t h a t time. That 

would be p a r t of -- where i t says, "Update the i n f o r m a t i o n 

t h a t ' s r e q u i r e d i n the a p p l i c a t i o n , " t h a t would be p a r t of t h a t ' 

update. 

Q. But, I guess, i f the w e l l i s already i n existence 

and there hasn't been any r e a l changes, and somebody comes i n 

and b u i l d s a house t h a t ' s already i n existence, they know t h a t 

w e l l was t h e r e . So I don't see how t h a t would f a c t o r i n t o 

t h a t . 

A. Well, once again, i f the w e l l has been there --

l e t ' s say i t ' s been there f o r f i v e years. Let's say you 

proposed f i v e w e l l s , and you put them a l l i n . The question 
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would be, why aren ' t you ap p l y i n g f o r a replacement t o a 

s p e c i a l pool order and not be up under the plan? There i s t h a t 

o p t i o n . 

I t doesn't you know, the idea i s t h a t we want t o 

see you operate t h i n g s over t h i s f i v e - y e a r p e r i o d , see how you 

f u n c t i o n , how you handle your waste, do you need t r a n s p o r t a t i o n 

l i n e s out t o the w e l l s or not. What occurs w i t h i n t h a t time 

frame t o see the a c t i v i t i e s t h a t take place. I f you have a l l 

t h a t going, f u n c t i o n i n g , and e v e r y t h i n g i s f i n e , the question 

i s , why would you want t o continue t o operate under an E&D Plan 

when you have; the o p p o r t u n i t y t o replace i t w i t h a s p e c i a l pool 

order? 

Q. But, I guess, i f you could come and replace t h a t 

s p e c i a l pool order, which i s e f f e c t i v e l y the same t h i n g as an 

E&D Plan, the;re' s no renewals of the s p e c i a l pool r u l e s , are 

there? 

A. No, there's not. And i t ' s not r e a l l y the same 

t h i n g as an E&D Plan. The E&D Plan t a l k e d about your 

i n f r a s t r u c t u r e on a l l these other a c t i v i t i e s . A s p e c i a l pool 

order would be based on the formation t h a t you're going i n t o 

and the c o n d i t i o n s . 

There might come t h i n g s from the E&D Plan t h a t d u r i n g 

your o p e r a t i o n i t ' s discovered t h a t -- l e t ' s say, i t could be 

t h i n g s r e l a t e d t o the contingency plan and c e r t a i n a c t i v i t i e s . 

There could be minimal t h i n g s t h a t some a d d i t i o n a l c o n d i t i o n s 
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under t h a t s p e c i a l pool order t h a t would have t o apply. 

You know, t h a t ' s j u s t l i k e any oth e r s p e c i a l pool 

order i f they have any other a d d i t i o n a l c o n d i t i o n s . But i t 

wouldn't r e q u i r e a renewal at t h a t p o i n t i f you d i d the 

replacement. 

Q. Okay. Because t h a t was one of my questions. 

What's the d i f f e r e n c e between an E&D Plan and a s p e c i a l pool 

r u l e ? There doesn't r e a l l y seem l i k e t here i s one, except f o r 

you j u s t can't apply f o r a s p e c i a l pool r u l e under t h i s 

proposal u n t i l you go through a f i v e - y e a r p e r i o d , a f i v e - y e a r 

w a i t i n g p e r i o d . 

A. I wouldn't c a l l i t a w a i t i n g p e r i o d . I t would be 

a p r o d u c t i o n o p e r a t i o n p e r i o d t o see how you operate t h i n g s , t o 

see i f there's -- you know, th e r e may be disc o v e r y of c e r t a i n 

c o n d i t i o n s l i k e the standard c o n d i t i o n s under 10B t h a t we're 

asking f o r here. Due t o the i n f o r m a t i o n obtained d u r i n g t h a t 

f i v e - y e a r p e r i o d , we may determine t h a t c e r t a i n c o n d i t i o n s here 

may not need t o be a p p l i e d anymore. We may also determine t h a t 

there's a d d i t i o n a l c o n d i t i o n s t h a t need t o be a p p l i e d or the 

th i n g s t h a t aire discovered based upon those c o n d i t i o n s . 

Q. But along the same l i n e s , i f you come i n , go 

through the f i v e - y e a r p e r i o d , and then get a s p e c i a l pool r u l e , 

there's no chance t o reevaluate t h a t i n the f u t u r e then, I 

guess. Because t h a t s p e c i a l pool r u l e c a r r i e s out u n t i l , I 

guess, they're done operating? 
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A. I would -- I don't know enough about the pool 

r u l e s , i f you can go t o hearing t o request a change t o a 

c o n d i t i o n or not. I don't know enough about those. I --

Q. But i t doesn't have any k i n d of a r e g u l a r review 

l i k e an E&D Plan? 

A. I t would f a l l under other p r o v i s i o n s of the pool 

r u l e , I guess. I mean, our c u r r e n t pools t h a t we have and the 

c o n d i t i o n s t h a t we have them under the pool r u l e s , they're 

subje c t t o change. That's my understanding. 

Q. There was some di s c u s s i o n i n the 

cross-examination under the s t a t u t o r y p r o v i s i o n s 70-2-12, and I 

guess I d i d n ' t hear any di s c u s s i o n of 70-2-12(b)(7), which 

r e q u i r e s t h a t w e l l s t o be d r i l l e d , operated, and produced i n 

such a manner as t o prevent i n j u r y t o neighboring leases or 

p r o p e r t i e s . 

I guess -- I know you're not a lawyer, but i t would 

seem t o me t h a t wouldn't t h a t also apply t o the c o n s i d e r a t i o n s 

t h a t would go i n t o the a u t h o r i t y of the Commission t o r e g u l a t e 

d r i l l i n g a c t i v e s ? 

A. A b s o l u t e l y . I t h i n k the l i n e of q u e s t i o n i n g was 

r e l a t e d t o waste or i t was l i m i t e d t o p r o t e c t i o n of p u b l i c 

h e a l t h and the environment. But f o r the p r o t e c t i o n of 

pr e v e n t i o n of waste and c o r r e l a t i v e r i g h t s , I would say f o r 

c o r r e l a t i v e r i g h t s , a b s o l u t e l y . There's also (b)(2) t h a t would 

prevent crude petroleum o i l and n a t u r a l gas or water from 
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escaping from the s t r a t a i n which i t i s found i n t o another 

s t r a t a . 

So under the Enumeration of Powers, t o me, i t ' s very 

expansive. I t covers a l l of our r e s p o n s i b i l i t i e s under the 

act, meaning the p r e v e n t i o n of waste, p r o t e c t i o n of c o r r e l a t i v e 

r i g h t s , p r o t e c t i o n of f r e s h water, human h e a l t h , and the 

environment. 

Q. I ' l l come back t o another issue t h a t Commissioner 

B a i l e y was b r i n g i n g up about plans being t r a n s f e r r a b l e . I f , 

say, a pl a n i s issued and the p r o p e r t y i s s o l d the next year 

and the new operator wants t o implement the same pl a n t h a t ' s 

already t h e r e , i s the only c o n s i d e r a t i o n of the D i v i s i o n the 

issue of whether or not they're i n compliance w i t h D i v i s i o n 

r u l e s and r e g u l a t i o n s f o r being able t o conduct t h a t new 

a c t i v i t y or same a c t i v i t y t h a t was already approved f o r the 

same pl a n t h a t was approved? 

A. Yeah. And I ' d l i k e t o apologize. I'm re c o v e r i n g 

from the f l u f o r the past two weeks. And th e r e i s a t r a n s f e r 

p r o v i s i o n i n here. I ' d j u s t l i k e t o c l a r i f y t h a t . And i t ' s 

a c t u a l l y under Section J of 9. And I do apologize f o r t h a t . 

I f you look at -- and I b e l i e v e i t ' s J(8) at the very 

bottom. I t s t a t e s , " I n the event another operator becomes 

operator of record of w e l l s s u b j e c t t o the E x p l o r a t i o n and 

Development Plan, the new operator i s t o be bound by the terms 

of the a p p l i c a b l e E x p l o r a t i o n and Development Plan or s p e c i a l 
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pool order." 

And the t h i n g I missed -- I was t r y i n g t o scan i t . 

And i f you look a t the top of A, Transfer, I scanned the f i r s t 

p a r t of the t i t l e of t h a t s e c t i o n . I was l o o k i n g t h e r e , but I 

missed t r a n s f e r s . I t includes t r a n s f e r s i n the t i t l e of t h a t 

s e c t i o n , and t h a t ' s what t h a t p r o v i s i o n addresses t h e r e . 

So those are the c o n d i t i o n s under which t h a t t r a n s f e r 

would occur. Now, i f you d i d have an operator t h a t had been 

noncompliant and so f o r t h , and there are issues, o u t s t a n d i n g 

issues, we do have a p r o v i s i o n t h a t allows us t o revoke a plan 

as w e l l . 

Q. Okay. Thank you. 

A. And I apologize f o r t h a t . 

COMMISSIONER OLSON: That's a l l I have on t h a t . 

COMMISSIONER BAILEY: Could I ask a question t o 

f o l l o w up t h a t ? 

COMMISSIONER OLSON: Sure. 

COMMISSIONER BAILEY: Because i t says, " I n the event 

another operator becomes operator of re c o r d of w e l l s su b j e c t t o 

the E x p l o r a t i o n and Development Plan," i f no w e l l s have been 

d r i l l e d yet, i s the t r a n s f e r approvable? 

THE WITNESS: I honestly don't know. I don't know 

t h a t answer. 

Q. (By Commissioner Olson): Well, I guess I ' l l 

f o l l o w up w i t h t h a t , t o o . I s there any reason why they 
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wouldn't be able t o t r a n s f e r t h a t plan j u s t because the w e l l s 

haven't been d r i l l e d ? 

A. I t seems l i k e based on t h i s , t h i s p r o v i s i o n could 

be m o d i f i e d t o i n c l u d e something t o t h a t e x t e n t . And i f they 

chose to not abide by the terms of the approved p l a n , then they 

could ask f o r an amendment t o t h a t p l a n . 

Q. And, I guess, t h i s r u l e i s a p p l y i n g t o the 

d r i l l i n g of w e l l s . So I guess i f someone was going t o l o c a t e a 

surface waste management f a c i l i t y , commercial f a c i l i t y i n t h i s 

area w i t h no plans t o d r i l l w e l l s , t h a t would j u s t be subject 

t o the surface waste management r u l e , then, and not t o a 

development plan? 

A. A b s o l u t e l y . 

Q. I t h i n k what I ' d l i k e t o do maybe next i s go 

r i g h t down through the r u l e and ask some s p e c i f i c questions on 

the r u l e language. 

And, I guess, on page 1 i n 19.15.39.9A, r i g h t at the 

end there i t t a l k s about t h a t the G a l i s t e o Basin includes p a r t 

of Santa Fe County. And I don't see what p a r t of Santa Fe 

County t h a t i s d e f i n e d as. I see d e f i n i t i o n s f o r s p e c i f i c 

areas i n Sandoval County, but not f o r what the G a l i s t e o Basin 

includes i n Santa Fe County. I s there any i n f o r m a t i o n you have 

on what t h a t would include? 

A. Well, I t h i n k i t ' s c l a r i f i e d p r i o r t o t h a t i n the 

f i r s t complete sentence t a l k i n g about t h i s would apply t o any 
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w e l l l o c a t e d i n Santa Fe County or the G a l i s t e o Basin. This 

goes back t o your question, does t h i s i n c l u d e the whole county? 

We f i g u r e we d i d n ' t need t o i d e n t i f y those boundaries i f i t was 

s p e c i f i c t o t h a t county and those county l i n e s . 

Q. But, I guess, I come back t o the p o i n t t h a t 

Commissioner B a i l e y and I were b r i n g i n g up e a r l i e r , t h a t t here 

hasn't been any evidence on other p a r t s of Santa Fe County 

t h a t ' s been presented here f o r the need f o r the r u l e t h e r e . 

There's been evidence here, a l o t of t e c h n i c a l 

evidence, on why i t should be a p p l i e d t o G a l i s t e o Basin. So i f 

we were p o t e n t i a l l y t o exclude a l l of Santa Fe County, how 

would we d e f i n e the G a l i s t e o Basin? 

A. We would have t o designate t h a t based upon the 

f o o t p r i n t of the G a l i s t e o Basin w i t h i n the county. 

Q. And we don't have t h a t i n f o r m a t i o n as p a r t of the 

testimony? 

A. No. We are proposing the whole county. 

Q. Next, I want t o look at 39.9B(2). I t t a l k s about 

the area covered by the p l a n , i n c l u d i n g a t a minimum the 

operator's best estimate of the p r o d u c t i v e area. I f they're 

doing a w i l d c a t , how do they know what the p r o d u c t i v e area i s 

going t o be? 

A. Well, you know, the l o g i c behind t h i s i s j u s t 

l i k e any other w i l d c a t area. I would imagine t h a t you would 

have some sense of where you want t o d r i l l . A l o t of people do 
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p r e l i m i n a r y work, seismic work, and so f o r t h t o get an idea of 

what t h e r e might be a p o t e n t i a l f o r . There's some e x i s t i n g 

w e l l s , depending on the p r o x i m i t y of t h a t . 

You may have some idea where you t h i n k something 

might be. So when you look a t t h a t , t h a t should c o i n c i d e t o 

some ex t e n t where you're p l a c i n g your w e l l s , your proposed 

w e l l s , which i s a l s o r e q u i r e d under t h i s p l a n . So i t should 

encompass t h a t . 

Q. But, I guess, maybe what k i n d of got me i s i t 

says a best estimate i n s t e a d of j u s t an estimate. Because I 

don't t h i n k they're going t o best estimate could be 

something t h a t could be argued. I mean, why wouldn't i t j u s t 

be an estimate of a p r o d u c t i v e area? 

A. I t could be t h a t . 

Q. Okay. Do you know -- i n 39.9B(5), I see you've 

d e l e t e d ( c ) . Could you e x p l a i n why t h a t was removed? I t seems 

l i k e you're asking f o r t h a t i n other places, as w e l l , f o r plans 

f o r those areas. 

A. A c t u a l l y — 

Q. Could you j u s t comment on t h a t ? 

A. Yeah. The items under (5) are t o be i d e n t i f i e d 

on the map, the o r i g i n a l map. What we've done i s used language 

t h a t i s compliant, t h a t would a l l o w or i n s t r u c t the operator t o 

comply w i t h the requirements under the C u l t u r a l P r o p e r t i e s Act, 

and t h e i r r u l e s and r e g u l a t i o n s are governed up under t h a t . So 
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t h a t ' s why we changed the language t o -- i f I'm not mistaken, 

t o my understanding, t h i s was recommended language t h a t we 

received from SHPO t o in c l u d e i n here t o c l a r i f y what they're 

r e q u i r e d t o do t o comply w i t h t h e i r act and t h e i r r u l e s . 

So, s p e c i f i c a l l y , i t would be t o address those items 

under B(9) and i n s t r u c t them of the i n f o r m a t i o n . The 

r e g u l a t o r y reference would i n s t r u c t them of the i n f o r m a t i o n 

t h a t ' s r e q u i r e d under those r e g u l a t i o n s t h a t should be 

provided. 

Q. So, e s s e n t i a l l y , then, you're saying you j u s t 

remove t h a t from there and replace i t w i t h B(9)? 

A. Yes. Because B(9) would provide the i n f o r m a t i o n 

t h a t SHPO needs t o do t h e i r assessment. 

Q. Okay. Then do you know on 39.9B(5), I guess, the 

new G t h a t you have, why d i d you s t r i k e a l l e x i s t i n g water 

w e l l s and j u s t leave i t as wellhead p r o t e c t i o n areas? 

A. The reason t h a t we replaced t h a t i s t h a t wellhead 

p r o t e c t i o n areas are c o n s i s t e n t throughout our r e g u l a t i o n s . 

There's s i t i n g c r i t e r i a t h a t needs t o be assessed f o r f u t u r e 

p e r m i t t i n g . So t h i s would also give us i n f o r m a t i o n i n which we 

could make comment at a hearing on based on the proposed 

a c t i v i t i e s under the p l a n . 

But i t ' s also d e f i n e d under our r e g u l a t i o n s and 

provides very c l e a r assessment and understanding of what t h a t 

would represent. 
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Q. Well, I guess, I'm t h i n k i n g on the renewals. I f 

I remember c o r r e c t l y , doesn't wellhead p r o t e c t i o n areas exclude 

water w e l l s t h a t are d r i l l e d a f t e r an o i l and gas w e l l i s 

d r i l l e d ? 

A. By d e f i n i t i o n I don't t h i n k i t s t i p u l a t e s p r i o r 

or a f t e r . I b e l i e v e i t provided those d e f i n i t i o n s i n here. 

MS. MACQUESTEN: I t ' s E x h i b i t 29. 

THE WITNESS: 29? 

Q. (By Commissioner Olson): I'm j u s t l o o k i n g a t the 

d e f i n i t i o n o f a wellhead p r o t e c t i o n area, and i t excludes new 

we l l s t h a t may be d r i l l e d , which may give you a d d i t i o n a l 

i n f o r m a t i o n on water q u a l i t y and depth t o water geology, 

hydrology i n t h a t area, but they are by d e f i n i t i o n excluded 

from the d e f i n i t i o n of a wellhead p r o t e c t i o n area. 

So you might be o m i t t i n g water q u a l i t y i n f o r m a t i o n --

hydrology, geology i n f o r m a t i o n -- t h a t p o s s i b l y might be 

a v a i l a b l e upon renewal of a pl a n . 

A. Well, s p e c i f i c a l l y , i t says wellhead p r o t e c t i o n 

areas. I t does not i n c l u d e areas around water w e l l s d r i l l e d 

a f t e r an e x i s t i n g o i l and gas waste storage treatment and 

dis p o s a l s i t e was e s t a b l i s h e d -- not the d r i l l i n g of the w e l l , 

n e c e s s a r i l y , or replacement of the w e l l . 

Q. That seems a l i t t l e c o nfusing. I t almost seems 

l i k e i t might be b e t t e r t o leave a l l e x i s t i n g water w e l l s and 

wellhead p r o t e c t i o n areas i n there t o reduce t h a t confusion, 
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wouldn't i t ? 

A. We could do t h a t . That would be a p p r o p r i a t e . 

That was our i n t e n t , was t o gather as much i n f o r m a t i o n t h a t was 

a v a i l a b l e . 

Q. And then down on 39.9B(5) (h) , i t t a l k s about — 

i d e n t i f i e s on the map a l l e x i s t i n g o i l and gas w e l l s . I s t h a t 

intended t o in c l u d e plugged and abandoned w e l l s , as we l l ? 

A. Yes, t h a t ' s my understanding. 

Q. Would t h a t need t o be added i n t o t h a t , or i s t h a t 

covered by " e x i s t i n g o i l and gas wells"? 

A. That was our i n t e n t t o in c l u d e a c t i v e plugged and 

abandoned w e l l s . I f the Commission f e e l s t h a t i t needs t o be 

c l a r i f i e d , we have no issue w i t h t h a t . 

Q. Let's move along t o page 2 t o 39.9B(9). You were 

t a l k i n g about t h i s new language being c o n s i s t e n t w i t h the SHPO 

requirements. But i f I look on what you're adding f o r the new 

language, i t t a l k s i f c u l t u r a l resources are l i s t e d i n -- or 

e l i g i b l e f o r l i s t i n g i n -- the n a t i o n a l r e g i s t e r or State 

r e g i s t e r . 

I don't see the language "or e l i g i b l e f o r l i s t i n g " i n 

the SHPO language. I n l o o k i n g through -- I t h i n k i t ' s 

E x h i b i t 25. I t seems more s t r i n g e n t than the SHPO 

requirements. 

A. Yeah, I t h i n k t h i s goes back, i f I'm not 

mistaken, on the d e t e r m i n a t i o n by the A t t o r n e y General, 
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E x h i b i t 30, about -- i f I'm not mistaken -- about the 

undertaking and the e l i g i b i l i t y of s i t e s based upon the 

undertaking and how -- i f I'm not mistaken they i n t e r p r e t i t 

based upon the f e d e r a l language t h a t uses t h a t term. They also 

apply t h a t standard. 

Q. I s t h a t i n the e x h i b i t s t h a t we have here? 

A. Yes, i t ' s E x h i b i t 30. 

Q. Could you p o i n t t h a t out i n here? 

A. I'm t r y i n g t o f i n d t h i s . The i n i t i a l p a r t of 

t h i s addressing p a r t of -- t h i s argument t h a t addresses the 

e l i g i b i l i t y of t h i n g s i s , I b e l i e v e , on page 4, and i t ' s the 

dis c u s s i o n about the N a t i o n a l H i s t o r i c P r e s e r v a t i o n Act, what 

i t d e f i n e s . But below t h a t i t contemplates -- i f I can f i n d i t 

here. I saw i t . I t says NHPA r e q u i r e s a l l f e d e r a l agencies t o 

examine the e f f e c t s of t h e i r a c t i o n s on p r o p e r t y , i n c l u d i n g i n 

or e l i g i b l e f o r i n c l u s i o n i n the N a t i o n a l R e g i s t r y of H i s t o r i c 

Places. 

I t ' s been a whi l e since I've looked at t h i s , but I 

know there's something i n here t h a t a l l u d e s t o the State 

a p p l y i n g the same or s i m i l a r standard. 

Q. Well, the reason I brought i t up i s because when 

I looked at E x h i b i t 25 and 4.10.7.9A and B, under t h e i r review 

procedures f o r SHPO, i t only t a l k s about r e g i s t e r e d c u l t u r a l 

p r o p e r t i e s . 

A. Yes, I can't f i n d t h i s here r i g h t now. I guess 
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the t h i n g t h a t comes i n t o p l a y w i t h t h i s i s t h a t t h i s i s 

s t r i c t l y f o r the -- and i f I'm not mistaken, under t h a t 

p r o v i s i o n , i f I'm reading t h a t c o r r e c t l y , known cemeteries and 

unmarked human b u r i a l s l o c a t e d i n an area proposed i n the 

E x p l o r a t i o n and Development Plan, i f they have any knowledge of 

those, and they plan t o do a c t i v i t i e s i n the v i c i n i t y of t h a t 

area, they know there i s a process i n which they must do t h e i r 

assessment of t h a t or o b t a i n a c e r t a i n permit f o r t h a t t o 

occur. So i n d i r e c t l y i t may make i t e l i g i b l e i n t h a t sense. 

Q. Like I s a i d , I d i d n ' t have a problem w i t h t h a t 

language i n there because i t seems t h a t t h a t would apply 

anyway. I t was j u s t t h a t idea t h a t i t ' s e l i g i b l e f o r a 

l i s t i n g , and i t d i d n ' t seem c o n s i s t e n t w i t h SHPO's own r u l e s . 

And i f t h i s i s being done f o r consistency w i t h SHPO, i t seems 

l i k e i t should be c o n s i s t e n t w i t h t h e i r r u l e s . 

A. That seems t o be a p p r o p r i a t e , then. 

Q. I t h i n k next I ' l l move t o page 3, the proposed 

r u l e i n 39.9F, number 9. This t a l k s about i n s t r u c t i o n s f o r 

r e q u e s t i n g a p u b l i c hearing. There's no time frame here f o r 

when somebody needs t o request a hearing. 

A. My understanding i s t h a t we have -- there i s a 

hearing or request f o r hearing. We do have r e g u l a t i o n s on the 

hearing process. Our r e g u l a t i o n s have changed the numbering, 

so c u r r e n t l y I don't know the c u r r e n t reference t h a t we have 

f o r t h a t . 
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But i n order f o r hearings t o take place and a p u b l i c 

n o t i c e , u s u a l l y there's a time frame i n which those requests 

would come i n . I don't have the r u l e book i n f r o n t of me. 

Q. Well, I guess a couple of reasons why i t ' s k i n d 

of drawn my a t t e n t i o n i s t h a t -- I t h i n k you t e s t i f i e d t o 

t h i s i s t h a t a l l a p p l i c a t i o n s f o r an E&D Plan, a l l i n i t i a l 

a p p l i c a t i o n s would have a hearing. There's no request f o r a 

hearing. I t ' s r e q u i r e d by r u l e t o go t o hearing. 

A. A b s o l u t e l y . And t h a t ' s why we have a l l i n i t i a l 

a p p l i c a t i o n s do go t o hearing. This would be i n s t r u c t i o n s f o r 

those t h a t have not been set f o r hearing, meaning a renewal or 

amendment. Even a replacement of a s p e c i a l pool order could be 

i n c l u d e d . 

Q. Would i t maybe be a p p r o p r i a t e t o c l a r i f y t h a t t o 

say t h a t i n s t r u c t i o n s f o r r e q u e s t i n g a p u b l i c hearing on an 

a p p l i c a t i o n t o amend, renew, or replace an e x i s t i n g E x p l o r a t i o n 

and Development Plan be submitted i n 30 days? 

A. We could do t h a t . I t ' s not c l e a r . That's f i n e . 

Q. Then coming down t o a 39.9G, under item 1, at the 

very end i t t a l k s about an a p p l i c a t i o n as a d m i n i s t r a t i v e l y 

complete i f i t contains a l l the i n f o r m a t i o n r e q u i r e d by 

19.15.39.9. But I thought I heard you say e a r l i e r what you're 

l o o k i n g f o r i s the i n f o r m a t i o n i n 39.9B, not a l l of 39. 

A. Well, B i s the a p p l i c a t i o n . I t t e l l s you -- you 

know, i t ' s t i t l e d " A p p l i c a t i o n f o r E x p l o r a t i o n and Development 
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Plan." A t a l k s about the area i n which i t a p p l i e s t o . So the 

l o g i c of i n c l u d i n g e v e r y t h i n g under 9 here would i n c l u d e --

makes sure i t addresses the l o c a t i o n as w e l l as the items t h a t 

need t o be addressed i n here. 

And I t h i n k the reason i t ' s also a l l encompassing i n 

here, as w e l l , i s t h a t depending on i f you have an amendment, 

you would have t o do c e r t a i n t h i n g s under C. I t ' s s t i l l an 

a p p l i c a t i o n , an amendment a p p l i c a t i o n t o a p l a n . I f you're 

doing a renewal, you would have t o f o l l o w D, the items under D, 

which i s another a p p l i c a t i o n t h a t would be submitted. 

As f o r the replacement, E, and al s o the l e g a l n o t i c e , 

which i s de f i n e d under F, i s p a r t of the a p p l i c a t i o n . So those 

items would d e f i n i t e l y -- a l l of those items could be a p p l i e d 

at some p o i n t i n time, i f not r e q u i r e d i n a l l cases. 

Q. I brought i t up because t h a t was the i n f o r m a t i o n 

t h a t we're l o o k i n g a t . I t was the i n f o r m a t i o n i n B. I s n ' t 

t h a t what you t e s t i f i e d t o e a r l i e r ? 

A. And the reason I narrowed i t down t o B i s because 

B does p o i n t out the n o t i c e i f you were t o renew, i f you were 

t o submit an i n i t i a l a p p l i c a t i o n , you d e f i n i t e l y have t o 

provide a l l the i n f o r m a t i o n i n B. 

I f you were t o renew i t , you would have t o update a l l 

the i n f o r m a t i o n r e q u i r e d i n B. I f you were t o amend i t , you 

would have t o update the i n f o r m a t i o n and pr o v i d e the new 

i n f o r m a t i o n provided under B. That's why I k i n d of focused on 
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B i n t h a t respect. 

But i t i s all-encompassing. I t ' s d e f i n i t e l y -- A 

ap p l i e s , B, C, D, E, and F d e f i n i t e l y a p p l i e s , depending on 

your circumstance. 

Q. Well, I guess A i s j u s t where regs apply. I t ' s 

not i n f o r m a t i o n t h a t they would p r o v i d e , i t ' s j u s t --

A. I t would have --

Q. -- the a p p l i c a b i l i t y of the r u l e . 

A. Yeah. And the reason I p o i n t e d out A i s because 

i t should cover the area t h a t ' s d e f i n e d under A; meaning i f 

you're addressing items i n Santa Fe County or G a l i s t e o Basin, 

i t should -- t h i s i s where, t h i s a p p l i e s , t h i s a p p l i c a t i o n 

a p p l i e s . So i t should address only those areas. 

Q. Okay. Move t o page 4. Under -- i t looks l i k e H, 

H ( l ) , there's an executive order out from the Governor on 

environmental j u s t i c e t h a t r e q u i r e s p u b l i c a t i o n of n o t i c e s from 

the agencies i n E n g l i s h and Spanish. 

And I know -- I t h i n k the D i v i s i o n has been 

c o n s i s t e n t w i t h t h a t and some of the other r u l e s we've done 

r e c e n t l y , but shouldn't t h a t also be adhered t o as t h i s 

environmental -- as Executive Order 2005-056? 

A. I t d e f i n i t e l y c ould be a p p l i e d t o t h i s . 

MS. FOSTER: Mr. Commissioner, does t h a t Executive 

Order mention i n the n a t i v e language, or i s i t only i n Spanish? 

COMMISSIONER OLSON: I b e l i e v e i t ' s E n g l i s h and 
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Spanish. 

Q. (By Commissioner Olson): And, a c t u a l l y , what I 

thought -- w e l l , j u s t , I guess, t h i s i s a comment f i r s t . That 

i n the Environment Department, we've looked at l e g a l n o t i c e as 

a very i n e f f e c t i v e way t o provi d e n o t i c e t o the p u b l i c . And 

the Water Q u a l i t y C o n t r o l Commission adopted r e g u l a t i o n s on 

p u b l i c n o t i c e l o o k i n g at p u b l i s h i n g a synopsis of a n o t i c e i n a 

p o r t i o n of the paper, not i n the l e g a l advertisement s e c t i o n . 

A. Yes, I'm aware of t h a t . 

Q. I t seems l i k e t o be e f f e c t i v e i n p r o v i d i n g n o t i c e 

and also complying w i t h the Governor's Executive Order, i t 

might be a p p r o p r i a t e t o add an item t o say t h a t we p u b l i s h the 

synopsis of a n o t i c e i n E n g l i s h and Spanish i n a d i s p l a y ad, 

not i n the c l a s s i f i e d or l e g a l advertisement s e c t i o n s i n a 

newspaper of general c i r c u l a t i o n i n the a f f e c t e d county or 

co u n t i e s . Does the D i v i s i o n have any o b j e c t i o n t o t h a t ? 

A. No, we don't. 

Q. Coming down t o H, same page, page 4, H(2) ( c ) , you 

have i t l i s t e d as the leader of t r i b e s , pueblos, and nati o n s i n 

New Mexico. I t h i n k i n other r e g u l a t i o n s i t ' s u s u a l l y been 

r e f e r r e d t o as the governor, chairperson, or p r e s i d e n t of a 

t r i b e , pueblo, or n a t i o n i n New Mexico. Would t h a t be 

a p p r o p r i a t e t o put t h a t i n as a change f o r consistency? 

A. I t h i n k t h a t would be more c l a r i f y i n g , yes. 

Q. And I ' l l move down t o 39.91(2). I n a l o t of our 
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other r u l e s , we have some k i n d of a basis f o r when a hearing i s 

held. And here we j u s t have language t h a t says, " D i v i s i o n may 

ho l d a p u b l i c hearing on an a p p l i c a t i o n t o amend, renew, or 

replace an E&D Plan." 

On what basis would the D i v i s i o n make t h i s decision? 

A. You know, these would have t o be assessed on a 

case-by-case b a s i s . I f someone were t o amend t h e i r s t o expand 

the i n f r a s t r u c t u r e , the r e l o c a t i o n of w e l l s t h a t they 

o r i g i n a l l y proposed t o d i f f e r e n t l o c a t i o n s , w i t h t h a t would 

come a change i n i n f r a s t r u c t u r e , u t i l i t i e s , roads, so f o r t h , 

from the o r i g i n a l p l a n . I f i t ' s a s u b s t a n t i a l change, i t would 

seem to warrant t h a t a hearing would be a p p r o p r i a t e f o r such 

a c t i v i t y . So they would have t o be assessed on a case-by-case 

ba s i s . 

Q. What i f no one expressed any p u b l i c i n t e r e s t ? 

Why would t h e r e need t o be a hearing at t h a t p o i n t ? 

A. That's why we have the "may" p o r t i o n . I t ' s not 

r e q u i r e d . I f the p u b l i c d i d n ' t comment on i t , t h e re could be 

vario u s reasons why the p u b l i c doesn't comment. I t could be on 

State land. I t could be on f e d e r a l land. I t may not be on 

p r i v a t e p r o p e r t y . But due t o some of the changes, the OCD, 

l e t ' s say, the Environmental Bureau may have some concerns 

based upon the i n f o r m a t i o n r e q u i r e d t o t h a t amendment, and we'd 

l i k e t o vo i c e i n t o t h a t . There might be cause. 

Q. Couldn't t h a t be done a d m i n i s t r a t i v e l y , i f 
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there's no p u b l i c i n t e r e s t ? 

A. Well, I would hope the p u b l i c i n t e r e s t i s n ' t the 

only i n t e r e s t t h a t we would have. We would also have 

r e g u l a t o r y i n t e r e s t s as w e l l , not j u s t p r i v a t e c i t i z e n s . There 

might be some r e g u l a t o r y agency t h a t has some outstanding issue 

or concern t h a t would l i k e t o discuss i t on a more t e c h n i c a l 

basis at a he a r i n g . 

Q. Well, i t seems t o me t h a t would be p a r t of p u b l i c 

i n t e r e s t , whether i t ' s another agency or --

A. That's t r u e . That's t r u e . 

Q. I guess I'm used t o seeing i t i n other r u l e s and 

r e g u l a t i o n s where we t a l k about the D i v i s i o n may h o l d a p u b l i c 

hearing i f there's s i g n i f i c a n t p u b l i c i n t e r e s t . And the idea 

i s t h a t we j u s t don't have a hearing i f we don't need t o . I 

t h i n k i t ' s a d d i t i o n a l cost f o r the D i v i s i o n , as w e l l as the 

a p p l i c a n t -- unnecessary cost -- when, i f t h e r e i s n ' t 

s i g n i f i c a n t p u b l i c i n t e r e s t , i t could be worked out through 

a d m i n i s t r a t i v e approval. 

A. And I agree w i t h you t h e r e . I f you look at 

P r o v i s i o n 3, i t does give us the a u t h o r i t y t o do t h i n g s 

a d m i n i s t r a t i v e l y , i n c l u d i n g p l a c i n g c o n d i t i o n s and terms onto 

t h a t p l a n . I t als o p r o v i d e s , i f I'm not mistaken I b e l i e v e 

there's a mechanism i n which the a p p l i c a n t themselves can 

request a hearing t o contest those, so 3 k i n d of covers t h a t --

a p o r t i o n of 3. But i t could be more c l e a r l y d e f i n e d , you 
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know, i f there's s i g n i f i c a n t concern expressed. 

Q. So would the D i v i s i o n o b j e c t t o adding t o t h a t 

t h a t the D i v i s i o n may h o l d a p u b l i c hearing i f there's 

s i g n i f i c a n t p u b l i c i n t e r e s t on an a p p l i c a t i o n ? 

A. No, we wouldn't o b j e c t t o t h a t . 

Q. I guess I ' l l move t o page 5 under 3 9 . 9 J ( 2 ) ( d ) . 

I t t a l k s about approval of the a p p l i c a t i o n p r e v e n t i n g waste, 

p r o t e c t i n g c o r r e l a t i v e r i g h t s , p r o t e c t i n g f r e s h water, human 

h e a l t h , and the environment. I guess what's not c l e a r t o me, 

i t seems t h a t i t ' s not c l e a r from the way t h i s i s w r i t t e n . I t 

seems t h a t the burden of proof should be upon the operator t o 

demonstrate t h a t the E&D Plan would meet these c r i t e r i a . 

The way i t ' s w r i t t e n w i t h j u s t saying "approval" of 

the a p p l i c a t i o n seems t o imply t o me t h a t the burden of proof 

may be on the D i v i s i o n . Or i t could be argued t h a t the burden 

of proof i s on the D i v i s i o n t o make a demonstration. 

A. I t h i n k t h i s i s the basis of our approval. I f 

I'm not mistaken, i n the a p p l i c a t i o n under the m o d i f i e d 

v e r s i o n -- i t ' s number B(12) -- t h e r e may be other i n f o r m a t i o n 

t h a t we r e q u i r e f o r them t o demonstrate t h a t . I t h i n k t h a t ' s 

the goal of the E&D Plan t o accomplish t h a t g o a l . 

And t h a t ' s why we're asking f o r these items t o be 

presented. So my understanding under J ( 2 ) ( d ) i s t h a t would be 

the basis or c o n s i d e r a t i o n f o r approval. 

Q. Well, you mention, though, under B(12) other 
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i n f o r m a t i o n , and i t t a l k s about other i n f o r m a t i o n t h a t the 

D i v i s i o n may r e q u i r e t o demonstrate t h a t the plan w i l l do t h a t . 

Which t o me, the way I read t h a t i s t h a t the demonstration i s 

upon the operator from t h i n g s t h a t the D i v i s i o n may i d e n t i f y t o 

make those demonstrations. I t seems l i k e the same t h i n g should 

apply i n J ( 2 ) ( d ) , t h a t the operator demonstrates these items, 

not the D i v i s i o n at t h a t p o i n t . They need t o demonstrate i t t o 

the s a t i s f a c t i o n of the D i v i s i o n and, I guess, the hearing 

o f f i c e r i n t h i s case. 

Because i f I look a t J ( 2 ) ( a ) and ( b ) , i t t a l k s about 

the operator, t h i n g s t h a t the operator i s doing. And J ( 2 ) ( c ) , 

the operator has done t h i n g s . I wouldn't see why i t wouldn't 

be c o n s i s t e n t t o say t h a t the operator demonstrates t h a t the 

E x p l o r a t i o n and Development Plan w i l l prevent waste, p r o t e c t 

c o r r e l a t i v e r i g h t s , p r o t e c t f r e s h water, p r o t e c t human h e a l t h , 

and the environment. 

A. I t h i n k t h a t would d e f i n i t e l y c l a r i f y t h a t 

b e t t e r , because t h a t was our i n t e n t of the i n f o r m a t i o n t o be 

provi d e d so the approval could be based upon t h a t . 

Q. Okay. Thank you. I guess t h i s i s a p o i n t of 

confusion f o r me. We t a l k e d about the issues coming up w i t h 

SHPO p r e v i o u s l y , t h a t c e r t a i n t h i n g s are r e q u i r e d t o be 

submitted, i n c l u d i n g the e f f e c t s of the proposed operations on 

c u l t u r a l resources, but there's no c r i t e r i a f o r t h a t w i t h i n the 

approvals i n J ( 2 ) . 
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A. Yeah. 

Q. Can you comment on why t h a t i s? 

A. A c t u a l l y , t here i s . I f there are concerns under 

SHPO, SHPO's r e g u l a t i o n s apply. There i s a process i n t h e i r 

r u l e s of how t o address those issues, but i t ' s under t h e i r 

a u t h o r i t y and t h e i r r u l e s . We're not implementing t h e i r r u l e s . 

We're going t o l e t them implement t h e i r r u l e s . 

They may appear a t the hearing and express concerns 

of t h i n g s t h a t they're knowledgeable about because there's a 

l o t of t h e i r i n f o r m a t i o n t h a t r e q u i r e s c o n f i d e n t i a l i t y of 

l o c a t i o n s and so f o r t h and t h i n g s t h a t may be there t h a t may 

not be a v a i l a b l e t o the a p p l i c a n t . So they would be able t o 

address those. And once again, they do have a process w i t h i n 

t h e i r r u l e s of how t o address those issues, how t o ne g o t i a t e 

the issues t h a t are r e l a t e d t o those. 

So w e ' l l l e t t h e i r r u l e s take care o f t h a t process. 

I t doesn't prevent them from g e t t i n g t h e i r p l a n approved 

because i t may end up having t o amend a minor amendment, such 

as i f you have a p i p e l i n e , i t may not be advisable t o go 

through t h i s area because of knowledge of what they have and 

t h e i r concerns of d i s r u p t i n g t h a t are. So t h a t p i p e l i n e may 

have t o move over so many f e e t i n order t o go around something. 

But there's d i f f e r e n t m i t i g a t i n g procedures w i t h i n 

t h e i r r u l e s t o address t h a t . So i t wouldn't prevent an 

approval, our approval. And the reason I say "our approval" i s 
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because under our approval, under our statues we have c e r t a i n 

t h i n g s t h a t we must apply, and we're a p p l y i n g those under t h i s 

r u l e . We can't make our d e t e r m i n a t i o n based on t h e i r r u l e s 

when they can make t h e i r own d e t e r m i n a t i o n -- SHPO can. 

Q. So i f SHPO comes i n and o b j e c t s t o a plan based 

upon c u l t u r a l resources, the D i v i s i o n would not have t o l i s t e n 

t o them? 

A. A b s o l u t e l y we would l i s t e n t o them. I guess what 

I'm g e t t i n g a t i s t h a t based upon r e v i e w i n g t h e i r procedures 

here, they have processes, p r o t o c o l s , t o modify and adapt and 

address something t h a t would p r o h i b i t them from o b j e c t i n g t o a 

complete plan, but t o address the issue. That's the way i t 

reads. There's a way t o m i t i g a t e t h a t i n order t o make t h i n g s 

r i g h t . So I don't see where you would be --

Q. But the m i t i g a t i o n i s between SHPO and the 

company and not a c o n s i d e r a t i o n f o r the hearing o f f i c e r ? 

A. The m i t i g a t i o n process i s a c t u a l l y between, you 

could say -- the p a r t y t o m i t i g a t e the r e s o l u t i o n would be OCD 

i s the way the r u l e s read -- SHPO's r u l e s would read. We would 

have t o m i t i g a t e i t between SHPO and the operator, what they 

propose t o do, and propose i t t o SHPO t o get concurrence by a l l 

p a r t i e s i s the way t h e i r r e g u l a t i o n s read. 

Would t h a t prevent us from approving a plan and 

r e s o l v i n g those issues? A b s o l u t e l y not. 

Q. Well, i t seems t o me t h a t the p l a n , i f t h a t i s 
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the i n t e n t , the p l a n i s where t h a t should be m i t i g a t e d . Or why 

would the plan be approved? 

A. That's why we send the whole a p p l i c a t i o n t o SHPO 

to assess i t so we can discuss these t h i n g s d u r i n g the hearing. 

H o p e f u l l y , they would be resolved d u r i n g t h a t process. Now, 

you're always going t o run i n t o a scenario where you approve a 

plan , and then there's a discovery t h a t SHPO's r e g u l a t i o n s come 

i n t o p l a y , and they a l l have t o be m i t i g a t e d a t t h a t p o i n t 

because there i s no p r i o r knowledge of t h a t . You know, t h a t ' s 

a r e a l i t y of t h i s whole process wherever you're a t . 

Q. But i t can't be m i t i g a t e d as p a r t of the plan i f 

i t ' s not a c r i t e r i a f o r approval of a p l a n . 

A. The reason we chose the language t h a t we have f o r 

approval i s based upon the r e g u l a t i o n s of the O i l and Gas Act. 

Q. Uh-huh. I understand t h a t . 

A. We have our l i m i t a t i o n s . 

Q. I'm j u s t e n v i s i o n i n g where something may be a 

p o i n t of di s p u t e . This i n f o r m a t i o n i s being r e q u i r e d . SHPO 

could come t o the hearing and o b j e c t , and the D i v i s i o n would 

s t i l l approve the plan over SHPO's ob j e c t i o n s ? 

A. Well, the plan doesn't guarantee you a perm i t . 

Once again, i t ' s a general p l a n . I f there are issues t h a t need 

t o be resolved between the a p p l i c a n t and SHPO, there's a 

process. I guess t h a t ' s what I'm g e t t i n g a t . I t ' s a general 

p l a n . The plan can change. I t ' s not a permit a p p l i c a t i o n . 
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We're not saying t h a t you can do t h i s by approval of t h i s plan 

completely. Because there are r e g u l a t i o n s t h a t deal w i t h the 

p e r m i t t i n g aspect of t h a t . 

Q. I'm j u s t t r y i n g t o make sure I understand, 

though. Then I guess what the D i v i s i o n i s proposing i s t h a t 

the i n f o r m a t i o n be provided so t h a t SHPO has ap p r o p r i a t e 

i n f o r m a t i o n on where t h i n g s are going t o occur, they are the 

agency responsible f o r m i t i g a t i n g those issues, and i t ' s not a 

c r i t e r i a f o r approval because the O i l and Gas Act doesn't 

provide us t h a t a u t h o r i t y ? 

A. A b s o l u t e l y . That's c o r r e c t . That sums i t up 

el o q u e n t l y . 

Q. I t took me a w h i l e t o get t h e r e , m e n t a l l y . I'm 

g e t t i n g close; here. I t h i n k I want t o move t o , I guess, 

19.15.39.10, the proposals t h a t the D i v i s i o n has f o r t h i s 

s e c t i o n . 

I guess one t h i n g I'm j u s t k i n d of wondering, j u s t i n 

general, was why was t h i s not i n c l u d e d , j u s t t h i s p a r t of 39.9 

and done as a s p e c i a l section? I t seems t o me i t confuses 

t h i n g s when we have separate r u l e s t h a t are also about --

separate r u l e s t h a t are also about E x p l o r a t i o n and Development 

Plan. Why wasn't i t j u s t i n c l u d e d as p a r t of the r u l e 

f o r 39.9? 

A. I n a l l honesty, I d i d n ' t come up w i t h the format 

f o r the r u l e s . I know d e a l i n g w i t h r u l e making and c r e a t i n g 
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sections and subsections State Records sometimes puts 

l i m i t a t i o n s on how you address c e r t a i n t h i n g s . I don't know i f 

t h a t was one of these issues or not. 

I n d i r e c t l y , i t ' s easy t o have a s e c t i o n much l i k e we 

do f o r other r u l e s . I t h i n k w i t h the P i t Rule, we have 

d i f f e r e n t s e c t i o n s f o r d i f f e r e n t t o p i c s . But under the same 

p a r t , t h a t one i s s p e c i f i c a l l y about the approval o f the pl a n , 

and the other i s the process of APDs l i n k i n g t o t h a t p l a n . 

I t ' s much l i k e the P i t Rule where we have closure requirements, 

we have c o n s t r u c t i o n design requirements, and so f o r t h . But 

each one i s a separate s e c t i o n . 

Q. Well, I agree they're separate s e c t i o n s , but then 

I'm l o o k i n g , and I come back i n t o our e x i s t i n g r u l e s . And 

19.15.39, f o r example, 39.8 f o r Otero Mesa i s a stand-alone 

r u l e of i t own, and i t ' s f o r t h a t p a r t i c u l a r area. 

I guess, i s t h i s intended t o apply t o other areas i n 

the f u t u r e besides G a l i s t e o Basin? 

A. I have no knowledge of t h a t , because t h a t ' s -- I 

haven't been p a r t y i n p u t t i n g t o g e t h e r the language and the 

i n i t i a l d e t e r m i n a t i o n of the f u l l -- you know, i f there's 

something t h a t goes beyond t h a t , I haven't been i n those 

discussions, so I hone s t l y don't know. 

Q. And then i t ' s one t h i n g I saw missing when we 

s t a r t l o o k i n g at issues f o r p r o t e c t i o n of water q u a l i t y . We 

have some c o n d i t i o n s i n the Otero Mesa r u l e , and s p e c i f i c a l l y 
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the ones I was l o o k i n g at were i n 39.8B(6), ( 7 ) , and (9) t h a t 

were done f o r p r o t e c t i o n of water q u a l i t y . 

This i s such a -- you know, the operator w i l l 

c o n s t r u c t produced water t r a n s p o r t a t i o n l i n e s of 

c o r r o s i o n - r e s i s t a n t m a t e r i a l s and pressure t e s t them. (7) 

r e f e r s t o p u t t i n g tanks on impermeable pads and proper l i n i n g 

of berms and a p p r o p r i a t e c a p a c i t y of berming. Part 9 t a l k s 

about p e r f o r m i n g mechanical i n t e g r i t y t e s t s annually. 

I guess, why weren't those p r o v i s i o n s placed i n t h i s 

r u l e ? I'm t h i n k i n g e s p e c i a l l y f o r some of the ones on produced 

water t r a n s p o r t a t i o n l i n e s and tanks where there's been a l o t 

of contamination t h a t ' s occurred i n the past i n other areas of 

the State i n both southeastern New Mexico and Northwestern 

New Mexico, why were those i n c l u d e d as s p e c i a l requirements? 

A. I guess, based upon my understanding of the Otero 

Mesa r u l e , i t p r i m a r i l y addresses those c o n d i t i o n s addressing 

i n j e c t i o n w e l l s , which i s k i n d of d i f f e r e n t from these w e l l s . 

And t h a t might be why those c o n d i t i o n s were placed on t h e r e . 

We're hoping your concerns about s p i l l s and releases 

and berming and so f o r t h -- t h a t ' s why we're asking f o r a 

contingency p l a n , a p r e v e n t i v e as w e l l as an a c t i v e one; 

meaning t h a t when you implement best management p r a c t i c e , you 

would hope t h a t i t would i n c l u d e the items you j u s t addressed 

t o be p r e v e n t i v e under t h a t p l a n . 

And then, of course, the response aspect. I f there 
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i s a release,, what do you do? So i n d i r e c t l y we use a d i f f e r e n t 

mechanism by r e q u e s t i n g c e r t a i n items t o be i n the plan i t s e l f 

t o address those items. 

Q. Then, I guess, I come back t o some of 

Ms. Foster's q u e s t i o n i n g e a r l i e r -about s p e c i f i c i t y f o r 

p r o v i d i n g d i r e c t i o n f o r i n d u s t r y on what a p p r o p r i a t e measures 

are being looked a t i t . And we've had testimony from the State 

Engineer's O f f i c e about the l i m i t e d water supplies and the need 

to p r o t e c t these water supplies w i t h i n the G a l i s t e o Basin. 

So i f we -- i f we look at a p p l y i n g t h a t t o Otero 

Mesa, wouldn't i t be prudent t o give t h a t k i n d of d i r e c t i o n on 

p o l l u t i o n p r e v e n t i o n measures f o r the G a l i s t e o Basin as well? 

A. I t d e f i n i t e l y would. I don't know enough about 

the Otero Mesa. I j u s t know some g e n e r a l i t i e s about i t , about 

the no p i t s , and the f o l l o w i n g c o n d i t i o n s a f t e r t h a t are 

i n j e c t i o n w e l l based. I don't know a l l the d e t a i l s . 

But there's n o t h i n g t h a t prevents us from also adding 

c o n d i t i o n s , a d d i t i o n a l c o n d i t i o n s t o approval of APDs. You 

know, we do t h a t c u r r e n t l y . Those could be i n c l u d e d i n t h i s 

l i s t as well.. I see no issue w i t h t h a t . 

Q. I guess I was s p e c i f i c a l l y l o o k i n g a t C(6), ( 7 ) , 

and ( 9 ) , so t h a t would be reasonable f o r consistency t o apply 

those same type c o n d i t i o n s t o the G a l i s t e o Basin? 

A. I don't have a copy of t h a t r e g u l a t i o n , so I 

don't know which ones are -- can I look a t t h a t ? 
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MS. MACQUESTEN: I f I may, Mr. Commissioner? 

CHAIRMAN FESMIRE: You may. 

THE WITNESS: You've i d e n t i f i e d ( 6 ) , ( 7 ) , and (9) . 

Q. (By Commissioner Olson): I t h i n k those are a l l 

areas which have h i s t o r i c a l problems f o r ground water 

contamination i n the o i l f i e l d . 

A. Those would seem t o be a p p r o p r i a t e . 

Q. I want t o come back t o one t h i n g , because you 

were saying t h i s doesn't apply t o i n j e c t i o n w e l l s . Why 

wouldn't t h i s apply t o -- i f they're having t o come through, I 

t h i n k , as you had mentioned e a r l i e r i n 39.9B, and you t a l k 

about t h e i r waste d i s p o s a l , why wouldn't i n j e c t i o n be proposed 

i n j e c t i o n as p a r t of your waste d i s p o s a l a c t i v i t i e s ? Why 

wouldn't t h a t be i n c l u d e d as p a r t of the p l a n , p o t e n t i a l 

i n j e c t i o n wells? 

A. Well, they would be i n c l u d e d as p a r t of the p l a n . 

And I'm j u s t l o o k i n g over here t o make sure there's -- but my 

understanding i s t h a t we're l o o k i n g at p r o d u c t i v e areas f o r o i l 

and gas under t h i s p l a n , so the APDs t h a t they w i l l be ap p l y i n g 

f o r , e s p e c i a l l y up under Section 10, would be an APD f o r t h a t 

a c t i v i t y . 

The i n j e c t i o n w e l l s -- i f we have a s a l t water 

d i s p o s a l w e l l , we have r e g u l a t i o n s t h a t govern t h a t i n the 

p e r m i t t i n g process and so f o r t h t h a t would, once again, address 

t h a t . But i t would have t o be i d e n t i f i e d as p a r t of your waste 
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d i s p o s a l f a c i l i t y or methods -- waste management. 

Q. Okay. I was j u s t g e t t i n g confused by a statement 

you s a i d e a r l i e r t h a t t h i s doesn't cover i n j e c t i o n w e l l s . 

A. We were also t a l k i n g about the c o n d i t i o n s under 

Section 10, which are the APDs. I n a l l honesty, I do not do 

w e l l p e r m i t t i n g , so I know under WQCC your i n j e c t i o n w e l l s 

would be p e r m i t t e d under WQCC. I don't know t h a t APDs are 

re q u i r e d unde;r t h a t process i n order t o o b t a i n those f o r 

i n j e c t i o n . I thought they would be issued under -- I'm s o r r y . 

I don't do w e l l p e r m i t t i n g , so maybe I'm not the r i g h t person 

t o answer t h a t q u e s t i o n . 

Q. Well, the reason -- since you had s a i d t h a t , I 

was j u s t b r i n g i n g i t up because the waste d i s p o s a l a c t i v i t i e s 

i s -- whether i t ' s i n j e c t i o n or p i t s -- are going t o be your 

primary sources o f , p o t e n t i a l sources of contamination. I t 

should be addressed through the plan and how they're going t o 

deal w i t h t h e i r a c t i v i t y . 

A. We ask f o r t h a t . A c t u a l l y , i t i s a plan t h a t ' s 

w i t h i n the E&D Plan t h a t should be addressed. I t ' s up under 

9 B ( 7 ) ( d ) , and t h i s would be addressing waste d u r i n g the 

d r i l l i n g and p r o d u c t i o n processes. 

So p a r t of the E&D Plan would i n c l u d e a pla n t h a t 

would address those items. I f t h a t i n v o l v e d the proposal of an 

SWD, t h a t would be addressed under t h a t p l a n . 

Q. Well, j u s t coming back t o the issue t h a t most of 
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our produced waters i n t h i s State are disposed of through 

i n j e c t i o n , so i t ' s probably l i k e l y t h a t i f they have any 

s i g n i f i c a n t amount of water p r o d u c t i o n , they're going t o need 

t o have an i n j e c t i o n w e l l . 

A. They could use some of the techniques used at 

some of our surface waste management f a c i l i t i e s where they use 

evaporation. But most of those t r y t o combine t h a t w i t h 

i n j e c t i o n , as w e l l , t o expedite t h a t process. 

Q. And so then I come back, i f we do p o t e n t i a l l y 

have i n j e c t i o n a c t i v i t i e s which have a g r e a t e r p o t e n t i a l f o r 

ground water contamination than mostly l i k e l y than a p r o d u c t i o n 

w e l l , then why wouldn't we have some of the same requirements 

t h a t we have Otero Mesa on i n j e c t i o n w e l l s as s p e c i a l 

requirements ? 

A. That would seem t o be a p p r o p r i a t e . 

COMMISSIONER OLSON: I t h i n k t h a t ' s i t . Let me j u s t 

check here. I t h i n k t h a t ' s a l l I have. 

EXAMINATION 

BY CHAIRMAN FESMIRE: 

Q. Okay. Mr. Jones, when you were t a l k i n g e a r l i e r 

about the purpose of B( 7 ) ( c ) about the mud-logging program --

A. Uh-huh. 

Q. -- would the purpose of t h a t be t o give r e a l t i m e 

data f o r decisions about how t o p r o t e c t the water sources out 

there w h i l e d r i l l i n g the well? 
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A. Yeah, a b s o l u t e l y . 

Q. And the idea i s t o keep the OCD informed about 

what the c o n d i t i o n s are out the r e since they are so v a r i a b l e 

and vulnerable? 

A. Yes, yes. 

Q. On down, page 3, B ( 7 ) ( f ) , developing the area i f 

the e x p l o r a t o r y w e l l s are p r o d u c t i v e , i n c l u d i n g the operator's 

best estimate and the number and l o c a t i o n of development w e l l s 

and r e l a t e d f a c i l i t i e s , do companies, before they d r i l l the 

f i r s t w e l l , do they g e n e r a l l y have an idea of how b i g an area 

they expect t o develop i f t h e y ' r e successful? 

A. Well, I would hope so. I'm not too i n v o l v e d i n 

t h a t process., I'm probably not the person t o answer i t , but I 

would hope so. 

CHAIRMAN FESMIRE: Those are the only questions I 

have. 

I'm assuming, Ms. MacQuesten, t h a t y o u ' l l have some 

r e d i r e c t f o r t h i s witness? 

MS. MACQUESTEN: Yes. 

COMMISSIONER OLSON: Could I j u s t ask one more thing? 

I n o t i c e d what I had w r i t t e n down here. 

This comes t o an issue t h a t I b e l i e v e Tesuque Pueblo 

brought up about addressing impacts on w i l d l i f e . We do have 

r u l e s f o r m i g r a t o r y b i r d p r o t e c t i o n s on waste d i s p o s a l p i t s . 

And should the i n f o r m a t i o n on the a p p l i c a t i o n also p r o v i d e 
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maybe some type of best management p r a c t i c e s f o r m i t i g a t i n g 

impacts on w i l d l i f e as well? 

THE WITNESS: I t could. I mean, h o p e f u l l y , they 

would be a p p l y i n g those r e g u l a t o r y requirements t h a t are 

re q u i r e d i n order t o o b t a i n the permits f o r a c t i v i t i e s t h a t 

you're doing so t h a t any open top tanks or p i t s are r e q u i r e d t o 

have those by r e g u l a t i o n , e s p e c i a l l y i f they -- you know, under 

Part 17. 

So i t ' s already r e q u i r e d . I t would be good f o r them 

to i d e n t i f y those. But through the p e r m i t t i n g process they 

wouldn't be able t o circumvent t h a t unless they ask f o r an 

exception and have t o j u s t i f y why they would need i t . And 

ther e i s a p r o v i s i o n through t h a t , depending on the siz e of 

your p i t , t h a t there's an o p t i o n t o do monthly m o n i t o r i n g and 

so f o r t h , and i f there are issues, t o address them through the 

P i t Rule. 

So t o me, the P i t Rule addresses t h a t already. Like 

you say, they would comply w i t h the p r o v i s i o n s w i t h i n the P i t 

Rules f o r t h a t aspect. 

COMMISSIONER OLSON: Wouldn't t h a t be h e l p f u l i f they 

provide some type of a p r o t e c t i o n of w i l d l i f e ? 

THE WITNESS: That would d e f i n i t e l y help support t h a t 

concept, a b s o l u t e l y . 

COMMISSIONER OLSON: That's a l l . 

CHAIRMAN FESMIRE: Ms. MacQuesten, I assume you were 
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going t o have a r e d i r e c t ? 

MS. MACQUESTEN: Yes, s i r . 

CHAIRMAN FESMIRE: Why don't we put t h a t o f f u n t i l 

a f t e r lunch. Would t h a t be s a t i s f a c t o r y ? 

MS. MACQUESTEN: Yes. 

CHAIRMAN FESMIRE: At t h i s time, we're going t o break 

f o r lunch and take an hour f o r lunch. We'll convene at 1:35 i n 

t h i s room. 

[Noon recess was taken from 12:34 p.m. t o 1:35 p.m.] 

CHAIRMAN FESMIRE: At t h i s time, w e ' l l go back on the 

record. The record should r e f l e c t t h a t t h i s i s the 

c o n t i n u a t i o n of Case No. 14255, t h a t Commissioners B a i l e y , 

Olson and Fesmire are a l l present. We, t h e r e f o r e , s t i l l have a 

quorum. 

I b e l i e v e t h a t , Ms. MacQuesten, your witness, 

Mr. Jones, was about t o sub j e c t h i m s e l f t o r e d i r e c t 

examination. 

MS. MACQUESTEN: Yes. 

REDIRECT EXAMINATION 

BY MS. MACQUESTEN: 

Q. Mr. Jones, I ' d l i k e t o go back t o a l i n e of 

que s t i o n i n g brought up by Ms. Foster r e g a r d i n g the standard f o r 

approving the E x p l o r a t i o n and Development Plan. 

MS.. MACQUESTEN: Ms. Duran-Saenz, i f you could s c r o l l 

down -- t h i s i s the E x h i b i t 22 -- i f we could s c r o l l down t o 
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Section J, please. 

Q. (By Ms. MacQuesten): And Mr. Jones, i f you could 

take a look at J ( 2 ) , and walk us through what must be shown 

before the D i v i s i o n can approve an a p p l i c a t i o n . 

A. Under J ( 2 ) , f o r the D i v i s i o n t o consider approval 

of an a p p l i c a t i o n , under (2)(a) the operator must be i n 

compliance w i t h Subsection A of 19.15.5.9. I f I'm not 

mistaken, t h a t i s the enforcement r u l e . 

Q. Right. I s t h a t the r u l e t h a t ' s been known i n the 

past as Rule 40? 

A. A b s o l u t e l y . Now, the a p p l i c a t i o n provides t h a t 

i n f o r m a t i o n r e q u i r e d under t h i s s e c t i o n , Section 9 -- 39.9 --

to see t h a t the operator has prov i d e d the n o t i c e r e q u i r e d . 

I t h i n k t h i s goes back t o t h a t l i n e of q u e s t i o n i n g 

Ms. Foster had about n o t i c e , t h a t they p r o v i d e -- the n o t i c e 

r e q u i r e d i s t h a t they would have t o demonstrate t h a t they 

provided adequate n o t i c e t o a l l p a r t i e s pursuant t o the p u b l i c 

n o t i c e requirement, and t h a t the approval of the a p p l i c a t i o n 

w i l l prevent waste, p r o t e c t c o r r e l a t i v e r i g h t s , p r o t e c t f r e s h 

water, and p r o t e c t human h e a l t h and the environment. 

Q. And i f the D i v i s i o n determines t h a t the 

a p p l i c a t i o n f a i l s on any one of those p o i n t s , i t cannot approve 

the a p p l i c a t i o n ; i s t h a t r i g h t ? 

A. That i s c o r r e c t . 

Q. Let's t a l k about how the hearing process works. 
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I f an a p p l i c a t i o n i s set f o r hearing, the OCD has r u l e s i n 

place regarding the conduct of hearings; i s t h a t r i g h t ? 

A. Yes. 

MS.. MACQUESTEN: And I would l i k e the Commission t o 

take a d m i n i s t r a t i v e n o t i c e of Part 4, Section 13 and 

Section 14, i n p a r t i c u l a r . You're not going t o see them up 

th e r e ; you're going t o a c t u a l l y have t o look a t the r u l e books. 

But the r u l e s s p e c i f y how someone could become a p a r t y t o a 

hearing; i s t h a t r i g h t ? 

CHAIRMAN FESMIRE: I t does. 

Ms. MacQuesten, would you r e c i t e those p a r t s , please? 

MS.. MACQUESTEN: I t ' s Part 4, Section 13, and Part 4, 

Section 14. Section 13 i s the one t h a t addresses e n t e r i n g 

appearances and becoming a p a r t y t o an a c t i o n . Section 14 

deals w i t h how i n d i v i d u a l s may want t o make a statement or a 

comment at a hearing. My p o i n t i s t h a t t h e r e are processes 

already i n place f o r h e a r i n g a l l o w i n g t h i s . 

MR.. HALL: Mr. Chairman, j u s t so I don't have t o 

look; are these the a d j u d i c a t o r y r u l e s or the r u l e making? 

Ad j u d i c a t o r y ? 

MS. MACQUESTEN: Yes. 

MR. HALL: Thanks. 

MS. MACQUESTEN: And t h a t whole Part 4 contains the 

r u l e s on a d j u d i c a t o r y hearings as there are other r u l e s t h a t 

the Commission may want t o consider. 
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Q. (By Ms. MacQuesten): But i f -- l e t ' s say an 

operator proposes a plan and puts i t out f o r p u b l i c n o t i c e . 

There are e x i s t i n g r u l e s i n place governing how anyone could 

become a p a r t y t o t h a t a c t i o n and p a r t i c i p a t e i n t h a t hearing; 

i s t h a t r i g h t ? 

A. A b s o l u t e l y . 

Q. And p a r t i c i p a t i o n wouldn't be l i m i t e d t o 

p r o v i d i n g w r i t t e n comments or o r a l comments, would i t ? 

A. No. I t could be pre-hearing statements, i t could 

be t e c h n i c a l testimony. 

Q. Okay. And you've been i n v o l v e d i n hearings 

i n v o l v i n g permit a p p l i c a t i o n s , have you not? 

A. I have f o r the Environment Department. 

Q. How about a t OCD? Have you ever p a r t i c i p a t e d i n 

the hearing process? 

A. Only i n r u l e making. 

Q. Okay. Are you aware t h a t the OCD could become a 

p a r t y t o a hearing before i t s hearing examiners? 

A. I would imagine t h a t would be a p p r o p r i a t e , 

d e f i n i t e l y . 

Q. Or i t could choose not to? 

A. A b s o l u t e l y . 

Q. There are p l e n t y of hearings t h a t are h e l d before 

OCD hearing examiners t o which the OCD i s not a p a r t y 

p r e s e n t i n g evidence? 
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A. I f I'm not mistaken, we j u s t had one i n between 

our breaks w i t h two at t o r n e y s present i n f r o n t of the 

Commission. 

Q. And t h a t was on an SWD permit? 

A. I b e l i e v e so. 

Q. And the OCD was not a p a r t y i n p r e s e n t i n g 

evidence i n t h a t case or e n t e r i n g i n t o the agreement w i t h the 

p a r t i e s ? 

A. We were not p a r t y of t h a t hearing. 

Q. I f -- and I don't know the circumstance of t h a t 

p a r t i c u l a r case -- i f there was an SWD permit a p p l i c a t i o n going 

t o hearing, the OCD, i f i t had an i n t e r e s t i n p r e s e n t i n g 

testimony, could enter an appearance and p a r t i c i p a t e i n the 

hearing, couldn't i t ? 

A. Yes. 

Q. Okay. I s t h a t how i t works w i t h the E x p l o r a t i o n 

and Development Plan? 

A. Those r u l e s should be the same t h a t should apply. 

Q. And the concerns t h a t Ms. Foster expressed about 

being s u r p r i s e d because someone might appear a t hearing and 

present evidence or argument t h a t she had not heard before, 

t h a t i s a problem t h a t i s common t o a l l matters t h a t are set 

f o r hearing, i s n ' t i t ? 

A. The hearings t h a t I've been i n v o l v e d i n , i t ' s 

always an issue. I t ' s p u b l i c comment, and i t ' s p a r t of the 

PAUL BACA PROFESSIONAL COURT REPORTERS 

500 4th S t r e e t , NW, Su i t e 105, Albuquerque, NM 87102 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

119 

process. 

Q. And there's a process f o r a p a r t y t o enter an 

appearance t o be able t o cross-examine witnesses and present 

evidence, and they do have some d i s c l o s u r e requirements t h e r e , 

and those are i n place? 

A. I've seen t h a t before. 

Q. I t ' s t h a t pre-hearing statement t h a t you 

mentioned? 

A. Yes. 

Q. But i f someone wishes t o appear and make a 

comment at the proceeding, our r u l e s a l l o w f o r t h a t also? 

A. A b s o l u t e l y . 

Q. And t h a t i s i n any a d j u d i c a t o r y hearing; i s t h a t 

r i g h t ? 

A. Yes. 

Q. Let's t a l k about what's r e q u i r e d i n an 

a p p l i c a t i o n f o r an E x p l o r a t i o n and Development Plan. And l e t 

me ask you t h i s : Do you contemplate t h a t each plan w i l l look 

the same? 

A. I n format. 

Q. Let me ask you t h i s . Let me put i t t h i s way. 

Let me give you a h y p o t h e t i c a l . Let's say someone comes i n 

l i k e Tecton, and they have three APDs pending. Let's say 

Tecton or another company wants t o propose a plan s t a r t i n g w i t h 

three e x p l o r a t o r y w e l l s . 
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A. Okay. 

Q. And they give you a pl a n , and they l o c a t e three 

e x p l o r a t i o n s on t h e i r map, and they describe how they plan t o 

d r i l l those. Let's say as f a r as d e a l i n g w i t h waste, they say 

there i s no i n f r a s t r u c t u r e i n place, and i t ' s premature f o r us 

to address the waste issue now. We contemplate t h a t any waste 

t h a t i s produced w i l l be t r a n s p o r t e d t o an OCD-approved 

f a c i l i t y . 

A. Okay. 

Q. Given t h a t those are the f i r s t t h r e e w e l l s , and 

we haven't even seen s u b s t a n t i a l p r o d u c t i o n , t h a t proposal 

might look very d i f f e r e n t from someone proposing a plan ten 

years from now a f t e r p r o d u c t i o n i s e s t a b l i s h e d , and there's 

some i n f r a s t r u c t u r e i n place, and they know t h e i r 

t r a n s p o r t a t i o n needs, they know t h e i r waste needs, et cet e r a ; 

i s t h a t r i g h t ? 

A. A b s o l u t e l y , yeah. 

Q. And plans i n t r o d u c e d a t a time when very l i t t l e 

i n f o r m a t i o n i s a v a i l a b l e are, of ne c e s s i t y , going t o be less 

d e t a i l e d than plans t h a t are provided l a t e r when more 

i n f o r m a t i o n i s a v a i l a b l e ; i s t h a t r i g h t ? 

A. They should be. 

Q. We had some questions about the t r a n s f e r a b i l i t y 

of an E x p l o r a t i o n and Development Plan, and some of those 

issues were c l a r i f i e d as more questions were asked. But, 
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again, l o o k i n g at Subsection J i n the t i t l e , i t does address 

t r a n s f e r s ; does i t not? 

A. Yes. I p o i n t e d t h a t out. 

Q. And i f you s c r o l l down t o the very l a s t paragraph 

down at the bottom, i t says i f another operator becomes 

operator of record f o r the w e l l s i n . t h e area, they ' r e going t o 

be subject t h a t t o e x i s t i n g p l a n . 

A. Yes. 

Q. For those wel l s ? 

A. For those w e l l s . 

Q. The question was asked, could we deny t r a n s f e r 

from the o r i g i n a l operator t o the new operator i f the new 

operator was out of compliance w i t h our enforcement rules? I s 

t h a t something t h a t ' s addressed under the enforcement r u l e s 

themselves? 

A. I t i s . I f I'm not mistaken, those r u l e s would be 

a p p l i e d p r i o r t o any type of t r a n s f e r . This doesn't -- t h i s 

p l a n and the t r a n s f e r of t h i s p lan doesn't circumvent 

p r e - e x i s t i n g r u l e s then a p p l i c a b l e . So t h a t would be 

considered, i f I'm not mistaken. 

Q. There are questions about E x p l o r a t i o n and 

Development Plans being replaced by s p e c i a l pool orders. I ' d 

l i k e t o ask you a few background questions t o c l a r i f y t h i s . 

Before we get t o moving from an e x p l o r a t i o n p l a n t o a pool 

r u l e , l e t me j u s t ask you about p o o l i n g . Independent of these 
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proposed r u l e s , there are r u l e s and p r a c t i c e s i n the OCD 

rega r d i n g the c r e a t i o n of pools, are there not? 

A. Yes. 

Q. And the expansion and c o n t r a c t i o n of pools? 

A. Yes. 

Q. And, when necessary, adopting a s p e c i a l pool 

order t h a t imposes s p e c i a l c o n d i t i o n s on a pool? 

A. Yes. 

Q. Normally, t h a t has been i n the past used f o r 

t h i n g s such as spacing requirements; i s t h a t r i g h t ? 

A. Yes. 

Q. Where the spacing f o r the pool under 

c o n s i d e r a t i o n needs t o be d i f f e r e n t from the standard spacing 

t h a t ' s a p p l i e d i n our ru l e s ? 

A. That's my understanding. 

Q. I s there a n y t h i n g i n the proposed r u l e s t h a t 

replaces or revokes any of the e x i s t i n g r u l e s on c r e a t i n g , 

expanding, or c o n t r a c t i n g pools? 

A. Not t o my knowledge. 

Q. And, i n f a c t , i s n ' t the Black F e r r e l l No. 1 the 

w e l l t h a t i s i n existence i n the Ga l i s t e o Basin? Has t h a t not 

been given a w i l d c a t pool designation? 

A. I t h i n k i t might be i n one of the e x h i b i t s f o r 

the a p p l i c a t i o n s f o r an APD. They reference i t as the Entrada. 

Q. Commonly, when a w e l l produces, i t ' s given a pool 
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name i f i t ' s a w i l d c a t ? 

A. Yes. 

Q. And, e v e n t u a l l y l a t e r , a nomenclature case i s 

done t o declare a po o l , and t h a t pool grows as w e l l s are added 

near t h a t p o o l ; i s t h a t r i g h t ? 

A. A c t u a l l y , the w i l d c a t Entrada i s what i s 

referenced on the APD. 

Q. And so i f another w e l l were d r i l l e d i n close 

p r o x i m i t y t o t h a t Black F e r r e l l No. 1, the normal pool r u l e s 

would apply? Normal r u l e s on pool c r e a t i o n would apply? 

A. I t could. I t d e f i n i t e l y could apply i f they 

d r i l l i n t o the same fo r m a t i o n . 

Q. Right. And i f i t ' s not i n the same fo r m a t i o n , 

the r u l e s would say t h a t i t ' s a d i f f e r e n t pool? 

A. E x a c t l y . 

Q. But my p o i n t i s t h a t n o t h i n g i n our proposed 

r u l e s takes the place of t h a t . 

A. No. 

Q. That process would continue n a t u r a l l y --

A. Yes. 

Q. -- independent of what goes on w i t h those 

proposed ru l e s ? 

A. Oh, yes. 

Q. So the p o o l i n g process -- I don't want t o t a l k 

about p o o l i n g of i n t e r e s t s . I'm t a l k i n g about pools. 
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CHAIRMAN FESMIRE: Pools --

Q. (By Ms. MacQuesten): Rules t h a t apply, 

nomenclature, t h a t s o r t of t h i n g -- t h a t takes place on i t s own 

t r a c t ; i s t h a t r i g h t ? 

A. Yes. 

Q. Separate from what we are proposing here? 

A. Yes. 

Q. There's no delay, f o r example. There's no 

f i v e - y e a r w a i t u n t i l a pool name could be given t o a new w e l l 

d r i l l e d i n the G a l i s t e o Basin? 

A. Not f o r a pool name, no. 

Q. Right. And i f a d e t e r m i n a t i o n were made t h a t 

s p e c i a l spacing requirements were necessary, t h a t would f o l l o w 

the normal process? 

A. A b s o l u t e l y . 

Q. So the only t h i n g t h a t i s added i s t h a t the 

proposed r u l e s i n c l u d e a process f o r moving away from the 

E x p l o r a t i o n and Development Plan process and r e p l a c i n g t h a t 

w i t h a s p e c i a l pool order, i f a p p r o p r i a t e ? 

A. A b s o l u t e l y , yes. 

Q. The proposed r u l e s contemplate t h a t t h a t s p e c i a l 

pool order could c o n t a i n c o n d i t i o n s s i m i l a r t o the ones i n the 

E x p l o r a t i o n and Development Plan i f i t was deemed appropriate? 

A. A b s o l u t e l y , yes. 

Q. So i t ' s a l i t t l e d i f f e r e n t from our t r a d i t i o n a l 
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n o t i o n of a pool order, which commonly deals w i t h t h i n g s such 

as spacing. This would be a r e c o g n i t i o n t h a t the pool order 

would address environmental issues, as w e l l -- or could address 

those, as w e l l ? 

A. I t has the p o t e n t i a l of addressing those, yes. 

Q. Now, i f an operator were able t o show at the time 

of moving i n t o the s p e c i a l pool order t h a t no s p e c i a l r u l e s 

were needed, t h a t enough was known, t h a t our normal OCD r u l e s 

were s u f f i c i e n t t o govern the d r i l l i n g of w e l l s i n t h a t area, 

t h a t could be addressed i n the pool order also? 

A. Yes. Those o r i g i n a l c o n d i t i o n s placed on the 

APDs under the E&D Plan may not be a p p r o p r i a t e based upon the 

i n f o r m a t i o n t h a t ' s obtained and the knowledge t h a t we gain from 

t h i s process . So th e r e might not be a need f o r those 

c o n d i t i o n s . 

Q. You were asked questions about the process f o r 

o b t a i n i n g an amendment t o an E x p l o r a t i o n and Development Plan 

f o r the f i v e - y e a r review process. I f an E x p l o r a t i o n and 

Development Plan i s replaced w i t h a s p e c i a l pool order, the 

operator would not have t o go through the E&D process f o r 

o b t a i n i n g amendments? 

A. No. Once you go i n t o the s p e c i a l pool order, i t 

would f a l l o u t s i d e the E&D Plan process, which means there's no 

more renewals f o r the E&D. I t ' s a replacement of the E&D w i t h 

the s p e c i a l pool order i t s e l f . 
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Q. So i t ' s a r e c o g n i t i o n t h a t the process t h a t we 

set out i n t h i s plan i s no longer required? 

A. A b s o l u t e l y . 

Q. So you don't have t o renew i t every f i v e years? 

A. No. 

Q. You don't have t o seek an amendment f o r the 

geographic area covered by the s p e c i a l pool order i f you want 

t o add w e l l s going t o t h a t zone? 

A. Yes. You wouldn't have t o go through t h a t 

process. 

Q. And you don't have t o go through the p u b l i c 

n o t i c e process set out i n t h i s E&D Plan? 

A. No, you wouldn't. 

Q. So t h a t ' s the d i f f e r e n c e between the E&D Plan and 

the s p e c i a l pool order? 

A. Yes, once you o b t a i n approval of i t , yes. 

Q. Let's t a l k about how you get t h e r e . There was a 

dis c u s s i o n t h a t the r u l e r e q u i r e s an operator t o operate under 

an approved E x p l o r a t i o n and Development Plan f o r f i v e years 

before he can seek t o move i n t o a s p e c i a l pool order. 

A. Yes. 

Q. The question came up, why f i v e years? Let me ask 

you t h i s : I f we d i d not have a -- I'm going t o c a l l i t a 

" w a i t i n g p e r i o d " -- could an operator under t h i s E x p l o r a t i o n 

and Development Plan system come i n , go through the p u b l i c 
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n o t i c e process, get an approved E x p l o r a t i o n and Development 

Plan, and immediately t u r n around and ask f o r t r a n s f e r t o a 

s p e c i a l pool order? 

A. I f there was wasn't a f i v e - y e a r s t i p u l a t i o n , they 

could do t h a t . 

Q. They could ask? 

A. They could ask. The problem t h a t we have i s 

t r y i n g t o determine the ex t e n t o f t h a t p o o l , the c a p a b i l i t y of 

pr o d u c t i o n , and so f o r t h . We want t o see how the company i s 

going t o operate d u r i n g t h a t time frame. 

I f t hey're -- i f a l l the w e l l s t h a t they propose are 

a l l i n the same fo r m a t i o n and create a p o o l , then i t would be 

more of a sound d e c i s i o n t o create t h a t s p e c i a l pool order 

based on t h a t . But f o r one w e l l , t h a t might be somewhat 

d i f f i c u l t , e s p e c i a l l y i n t h i s area where there are so very few 

w e l l s . 

Q. How about the environmental c o n d i t i o n s t h a t would 

be p a r t of the E x p l o r a t i o n and Development Plan? How would the 

OCD be able t o determine whether a s p e c i a l pool order would be 

s u f f i c i e n t t o take care of the issues i f we d i d n ' t have a t r a c k 

record of how those c o n d i t i o n s were being used? 

A. Well, t h a t does r a i s e another -- t o another 

concern of c o n s t r u c t i o n of i n f r a s t r u c t u r e and handling such 

a c t i v i t i e s a t the surface. You have t o have a f e e l of what 

a c t i v i t i e s are o c c u r r i n g i n order t o make those assessments. 
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So we would be l o o k i n g at those. 

Q. And i s n ' t i t p a r t of the process -- you had 

t e s t i f i e d before t h a t p a r t of the j u s t i f i c a t i o n f o r the 

proposed r u l e s was t h a t i t created a procedure f o r g a t h e r i n g 

i n f o r m a t i o n ; i s t h a t r i g h t ? 

A. Yes. 

Q. And you t a l k e d about g a t h e r i n g i n f o r m a t i o n f o r 

the i n i t i a l a p p l i c a t i o n , but also t h a t the operator had t o 

update t h a t i n f o r m a t i o n at c e r t a i n important j u n c t u r e s , such as 

f i v e - y e a r renewal or an amendment? 

A. An amendment, yes. 

Q. I f we allowed an operator t o move from the 

E x p l o r a t i o n and Development Plan immediately t o a s p e c i a l pool 

order, would we lose t h a t i n f o r m a t i o n - g a t h e r i n g p a r t of the 

process? 

A. We d e f i n i t e l y would. We wouldn't know i f the --

l e t ' s say, the e x t e r n a l a c t i v i t i e s t h a t would be o c c u r r i n g 

d u r i n g t h a t time frame. We had discussed t h i s e a r l i e r about 

the renewal process or amendments. The o r i g i n a l p l a n , once 

approved, i f t h e r e are changes t o i t , l o c a t i o n s of w e l l s , and 

so f o r t h , being r e l o c a t e d , there may be new developments, new 

i n s t a l l a t i o n s of other types of ground water w e l l s t h a t may be 

present t h a t we won't be able t o assess t h i s p o t e n t i a l a c t i v i t y 

and the impact associated w i t h i t . 

Q. The f i v e - y e a r w a i t i n g p e r i o d before a pool order 
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i s s i m i l a r t o -- there's a f i v e - y e a r p r o v i s i o n f o r renewals; i s 

t h a t r i g h t ? 

A. Yes. 

Q. So the r u l e i s set up t h a t at l e a s t every f i v e 

years we're going t o be l o o k i n g at t h i s p lan and seeing how 

i t ' s going? 

A. Yes. We'll be able t o take a look at t h a t and 

make c e r t a i n assumptions and g e t t i n g some confidence. 

Q. A questi o n was asked: Why look at i t every f i v e 

years i f the operator hasn't made any changes i n f i v e years? 

Let's say he immediately goes out and d r i l l s h i s 

thr e e w e l l s and then never does anyt h i n g e l s e ; doesn't want t o 

re- e n t e r them; doesn't want t o add new w e l l s ; he's j u s t 

chugging along w i t h h i s three w e l l s . Why bother him and look 

at t h i s plan again i n f i v e years? 

With a renewal a p p l i c a t i o n , do we look at only what 

the operator has done? Or do we look at the circumstances i n 

the area? 

A. That's what I was g e t t i n g a t e a r l i e r , the 

e x t e r n a l i n f l u e n c e s . There may be neighborhoods expanding, 

change of p r o p e r t y owners and a c t i v i t i e s t h a t are o c c u r r i n g on 

those p r o p e r t i e s . Those type of a c t i v i t i e s are other t h i n g s 

t h a t we need t o assess as the plan develops. 

At some p o i n t , they may propose t o add a d d i t i o n a l 

w e l l s , so we have t o look at t h a t . There are general 
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o p e r a t i o n s . I mean, we s t i l l have the i n f r a s t r u c t u r e on top. 

We s t i l l have the u t i l i t i e s , the roads, and so f o r t h . The 

handli n g of the waste, we're l o o k i n g at t h a t and seeing i f 

they're complying w i t h those aspects of the plan t h a t they have 

proposed. 

So we j u s t want t o assess i f they're s t i c k i n g t o the 

plan or i f they' r e doing something el s e c o n t r a r y t o what they 

had agreed upon or presented t o us i n the p l a n . 

Q. What happens i f the operator of record has 

changed? Would t h i s p r o v i d e an o p p o r t u n i t y f o r the OCD t o deal 

w i t h a new re c o r d operator and how he i s o p e r a t i n g under t h i s 

plan? 

A. A b s o l u t e l y . 

Q. What i f -- I t h i n k the question was r a i s e d , what 

i f no w e l l s were put in? Let's say a pl a n i s approved f o r a 

c e r t a i n number of w e l l s , but the operator has not yet taken 

a c t i o n under t h i s p l a n , and f i v e years have passed. Why do we 

need to renew i t i f he hasn't done anything? 

A. Well, t h i n g s can d e f i n i t e l y change, e s p e c i a l l y 

when you're l o o k i n g at the mapping, the items t h a t need t o be 

i d e n t i f i e d i n p r o x i m i t y of the o r i g i n a l l y proposed l o c a t i o n s . 

I n f i v e years, t h a t ' s s u b j e c t t o change. Then i t also may be 

subject t o being reassessed. 

Q. What would happen, f o r example, i f a s u b d i v i s i o n 

were developed i n the area covered by the E x p l o r a t i o n and 
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Development Plan? Might t h a t be something t h a t could be 

addressed at t h a t f i v e - y e a r renewal? 

A. A b s o l u t e l y -- or a house, you know, b u i l t i n the 

l o c a t i o n where somebody had proposed a w e l l but never i n s t a l l e d 

i t . 

Q. Would i t be a c o n s i d e r a t i o n i f SHPO had l i s t e d a 

c u l t u r a l p r o p e r t y t h a t had not p r e v i o u s l y been l i s t e d t h a t was 

i n the v i c i n i t y o f the proposed wells? 

A. That could be another scenario. 

Q. Or i f water w e l l s were d r i l l e d , e i t h e r showing 

water or not showing water, would t h a t i n f o r m a t i o n be u s e f u l i n 

the renewal process? 

A. Oh, a b s o l u t e l y . 

Q. The question was r a i s e d r e g a r d i n g the r o l e of the 

OCD i n the approval process. I want t o ask s p e c i f i c a l l y 

about an i n i t i a l a p p l i c a t i o n t h a t w i l l be going t o p u b l i c 

hearing. 

The p u b l i c hearing contemplates t h a t a d d i t i o n a l 

i n f o r m a t i o n may come out at the hearing. I n c l u d i n g i n t h i s 

process, we -- you've spoken about the need f o r i n f o r m a t i o n 

from the general p u b l i c and the need f o r i n f o r m a t i o n from other 

agencies. Would i t be app r o p r i a t e f o r the OCD t o i n d i c a t e i t s 

approval f o r a proposed E x p l o r a t i o n and Development Plan before 

t h a t i n f o r m a t i o n i s gathered at the hearing? 

A. I don't t h i n k t h a t would be a p p r o p r i a t e . We 
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wouldn't have knowledge of -- l e t ' s say, you know, Mr. Smith 

has knowledge of a w e l l on h i s p r o p e r t y . That would come out 

at hearing. 

I f we were t o review the plan and make some type of 

recommendation based upon the l i m i t e d i n f o r m a t i o n t h a t ' s 

p r o v i d e d i n the a p p l i c a t i o n , we would have no knowledge of 

t h a t , and t h a t would be premature f o r us t o make any type of 

recommendation u n t i l a l l i n f o r m a t i o n i s d i v u l g e d . That's what 

the hearing process i s f o r . 

Q. Do you contemplate t h a t the Environmental Bureau 

may p a r t i c i p a t e i n these hearings i n some way? 

A. Oh, yes. 

Q. And would they be able t o make t h e i r 

recommendation as p a r t of t h e i r testimony a f t e r hearing what 

was being presented a t t h a t hearing? 

A. I would hope so. 

Q. Commissioner Olson asked about the p r o v i s i o n i n 

the proposed r u l e d e f i n i n g the area t o which the r u l e a p p l i e s , 

and i t s t a t e s t h a t i t a p p l i e s t o a l l of Santa Fe County. And 

then i t describes c e r t a i n p o r t i o n s of San Miguel and Sandoval 

Counties t h a t are p a r t of the G a l i s t e o Basin; i s t h a t r i g h t ? 

A. Yes. 

Q. And Mr. Olson asked why was the G a l i s t e o Basin 

i t s e l f not d e f i n e d i n the proposed r u l e . I f the Commission 

decides t o apply the r u l e o n ly t o the G a l i s t e o Basin and not t o 
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the remainder of Santa Fe County, would we then need t o de f i n e 

e x a c t l y where the boundaries of the G a l i s t e o Basin are w i t h i n 

Santa Fe County? 

A. Yes. 

Q. And would we be w i l l i n g t o provide t h a t 

i n f o r m a t i o n i f the Commission decided t h a t was the a p p r o p r i a t e 

response i n t h i s case? 

A. Oh, yes. 

Q. Commissioner Olson also r a i s e d the ques t i o n about 

9B(2), which i s the requirement t h a t the a p p l i c a t i o n c o n t a i n a 

l e g a l d e s c r i p t i o n of the area t o be in c l u d e d i n the p l a n , 

i n c l u d i n g at a minimum the operator's best estimate of the 

pr o d u c t i v e area. And he questioned the use of the words "best 

estimate." 

E a r l i e r -- and I'm not sure i f t h i s was a question t o 

you. I t may have been a question t o one of the other witnesses 

on the day t h a t you weren't a v a i l a b l e . But my r e c o l l e c t i o n i s 

Mr. H a l l asked some questions about would i t be p o s s i b l e t o 

de f i n e the area t o be i n c l u d e d i n the plan as l i m i t e d t o the 

w e l l pad? 

A. Yes. He asked me some of those questions, as 

w e l l . 

Q. I s t h a t going t o be s u f f i c i e n t ? Would you want 

to w r i t e a r u l e t h a t would al l o w t h a t l i m i t e d an area t o be 

covered by the plan? 
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A. Well, the problem w i t h t h a t i s what's t o f o l l o w 

on t h a t . I f there were such a plan submitted on one w e l l , E&D 

Plan, and i t ' s f o l l o w e d by another one-well E&D Plan w i t h i n the 

same p r o x i m i t y , i n the same fo r m a t i o n , from the same a p p l i c a n t 

from the previous one, and then you rec e i v e another and 

another, are they r e a l l y t e l l i n g you -- using t h i s term your 

"best estimate," or are they j u s t e s t i m a t i n g t h a t one l o c a t i o n ? 

I t h i n k t h a t ' s the d i f f e r e n c e i n the term of using 

best estimate of the p r o d u c t i v e area compared t o l i m i t i n g i t t o 

an estimated p r o d u c t i v e area or estimate of a p r o d u c t i v e area. 

Q. I f you narrow the focus down t o the w e l l pad of a 

p a r t i c u l a r w e l l , do you lose the b e n e f i t of g e t t i n g the b i g 

p i c t u r e ? 

A. You a b s o l u t e l y do, because what comes i n t o p l a y 

i s a l l the i n f r a s t r u c t u r e t h a t ' s on the surface a c t i v i t y t h a t ' s 

going t o be l i n k e d t o t h a t w e l l t h a t needs t o be assessed. 

E v e n t u a l l y , you're piecemealing i t a l l t o g e t h e r , and i t should 

be i n the t o t a l p l a n . 

Q. I'm wondering i f the concern i s w i t h the word 

"best" estimate. I f t h a t would be read t o r e q u i r e the operator 

t o give i t s most o p t i m i s t i c estimate, i s t h a t what we are 

asking f o r ? 

A. To my knowledge, t h a t ' s what we're t r y i n g t o ask 

f o r . We're t r y i n g t o look at the b i g p i c t u r e impact of a l l the 

a c t i v i t i e s t h a t they're p l a n n i n g i n t h a t area. 
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Q. But we aren't saying assume t h a t your p r o d u c t i o n 

i s going t o be w i l d l y successful and i n the biggest area t h a t 

i t could p o s s i b l y be; i s t h a t r i g h t ? 

A. No. 

Q. Would you f i n d i t acceptable t o replace the word 

"best" w i t h "good f a i t h " ? 

A. That could be another term used, yes. 

Q. A question was r a i s e d about Section 9B(5). 

That's the s e c t i o n t h a t t a l k s about the operator p r o v i d i n g maps 

w i t h v a r i o u s pieces of i n f o r m a t i o n , and Commissioner Olson 

asked why the o r i g i n a l Subparagraph C was delet e d . That's the 

p r o v i s i o n t h a t t a l k s about s i t e boundaries and r e g i s t e r e d 

c u l t u r a l p r o p e r t i e s ? 

A. Yes. 

Q. I f you could t u r n t o what has been admitted as 

E x h i b i t 28. I s t h i s the s t a t u t e t h a t discusses the 

c o n f i d e n t i a l i t y of s i t e i n f o r m a t i o n ? 

A. Yes, i t i s . 

Q. Was t h a t o r i g i n a l p r o v i s i o n i n the proposed r u l e 

d e l e t e d when we r e a l i z e d t h a t we d i d n ' t want t o be r e v e a l i n g 

c o n f i d e n t i a l i n f o r m a t i o n ? 

A. Yes. Our i n t e n t was not t o have items from these 

l o c a t i o n s i d e n t i f i e d on a map showing up on eBay, I guess, you 

know? That's why the approach t h a t the H i s t o r i c P r e s e r v a t i o n 

O f f i c e has would address such items. 
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Q. Now, i t ' s a d e l i c a t e balance f o r SHPO, i s n ' t i t ? 

They want t o p r o t e c t items, but p a r t of the p r o t e c t i o n i s they 

don't want t o re v e a l the l o c a t i o n of those items? 

A. A b s o l u t e l y . 

Q. I n case people l i k e me go out th e r e w i t h t h e i r 

cameras and run around on the r u i n s and take p i c t u r e s and mess 

thi n g s up, r i g h t ? 

A. Yes. 

Q. And god f o r b i d , p i c k up pieces of p o t t e r y and 

walk away w i t h them? 

A. Oh, yes. 

Q. So how do you deal w i t h addressing these 

c o n f i d e n t i a l -- these s i t e s i f we can't t a l k about where the 

s i t e s are? 

A. Well, t h a t ' s why we referenced the process which 

SHPO has presented i n t h e i r r e g u l a t i o n s and f o l l o w i t through 

t h e i r p r o t o c o l s and r e g u l a t i o n s which we d i r e c t them t o . I f 

I'm not mistaken, t h a t --

Q. I s t h a t i n Section B(9)? 

A. B ( 9 ) , yes. So they would have t o contact them 

d i r e c t l y t o discuss these a c t i v i t i e s w i t h them p r i o r t o 

su b m i t t i n g t h e i r a p p l i c a t i o n . 

Q. Or a l t e r n a t i v e l y , i t w i l l come out as we provide 

the a p p l i c a t i o n t o SHPO? 

A. That's the other method. 
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Q. Now, i f I can't walk i n and f i n d out where a 

l i s t e d c u l t u r a l p r o p e r t y i s as a p r i v a t e c i t i z e n , how do I know 

what i n f o r m a t i o n t o provide i n my a p p l i c a t i o n ? Do I j u s t have 

t o i d e n t i f y e v e r y t h i n g I t h i n k i t might be? 

A. I f th e r e i s some -- i f someone i s proposing 

c e r t a i n a c t i v i t i e s t h a t may f a l l up under the C u l t u r a l 

P r o p e r t i e s Act -- p e r s o n a l l y , i f i t were me, I don't have the 

e x p e r t i s e t o determine i f i t ' s e l i g i b l e or not. So the 

conceptual idea i s t h a t you i d e n t i f y areas t h a t may have 

p o t e n t i a l or show some signs i n order f o r SHPO t o assess them, 

because they have the e x p e r t i s e . 

So i f you are out l o o k i n g a t areas where you want t o 

put roads or p i p e l i n e s or whatever i t may be f o r surface 

disturbance t h a t would impact any of those areas, you would 

d e f i n i t e l y want t o i d e n t i f y them so they could have some 

comment on them, and l e t them make t h a t d e t e r m i n a t i o n . 

Q. I s the i d e n t i f i c a t i o n of c u l t u r a l p r o p e r t i e s an 

ongoing process? 

A. I t d e f i n i t e l y seems t o be by the way they've 

w r i t t e n t h e i r r e g u l a t i o n s . 

Q. So i t would be ap p r o p r i a t e f o r an operator who 

i s n ' t going t o know i f a s i t e i s r e g i s t e r e d or not t o i d e n t i f y 

a n ything t h a t i t considers p o t e n t i a l l y a s i t e ? 

A. A b s o l u t e l y . 

Q. And SHPO may act on s i t e s t h a t are discovered? 
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A. That's what t h e i r r e g u l a t i o n s s t a t e . 

Q. There were questions about Section F ( 9 ) , which 

deals w i t h the l e g a l n o t i c e s and s p e c i f i c a l l y about the l e g a l 

n o t i c e , i n c l u d i n g i n s t r u c t i o n s f o r r e q u e s t i n g a p u b l i c hearing 

on an a p p l i c a t i o n t h a t has not been set f o r p u b l i c hearing. 

And there were some suggestions f o r a l t e r n a t i v e language on 

t h a t . 

Let me ask you about -- we've t a l k e d about i n i t i a l 

a p p l i c a t i o n s have t o be set f o r p u b l i c h e a r i n g , so there's no 

question about t h a t , r i g h t ? 

A. Yes. 

Q. The issue comes up w i t h the o t her events t h a t may 

happen w i t h an E x p l o r a t i o n and Development Plan, the 

amendments, the renewal, the replacement, r i g h t ? 

A. Yes. 

Q. I f the OCD r e c e i v e d an a p p l i c a t i o n from one of 

those three a c t i v i t i e s , c ould i t decide on i t s own t h a t a 

p u b l i c hearing should occur? 

A. They could. Once again, l e t ' s say, i t ' s an 

amendment or -- w e l l , amendment, and t h e y ' r e l o o k i n g at p l a c i n g 

w e l l s i n d i f f e r e n t l o c a t i o n s or r e l o c a t i n g w e l l s i n d i f f e r e n t 

l o c a t i o n s . 

There may be some new ground water data. There may 

be c o n f l i c t i n g ground water data. There may be i n s u f f i c i e n t 

data t h a t would warrant a l o t of questions t h a t you can't 
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address w i t h a c o n d i t i o n or an a d m i n i s t r a t i v e approval, t h a t 

you may have some questions about because you're unclear due t o 

the i n f o r m a t i o n p r o v i d e d i n the format i t ' s provided. You may 

want t o have on recor d t h a t d i s c u s s i o n w i t h the a p p l i c a n t f o r 

c l a r i f i c a t i o n . So you may want t o have a hearing. 

Q. So the OCD may have i t s own reasons f o r wanting 

t o have a hearing set --

A. Yes. 

Q. where i t f e e l s t h a t going through an 

e v i d e n t i a r y h earing would provide a d d i t i o n a l i n f o r m a t i o n f o r i t 

t o make i t s determination? 

A. A b s o l u t e l y . 

Q. And would t h a t hearing be u s e f u l i f the OCD was 

going t o add c o n d i t i o n s t o an E x p l o r a t i o n and Development Plan 

or deny an E x p l o r a t i o n and Development Plan? 

A. I t might be wise t o have such items on record, 

yes . 

Q. Because t h a t d e c i s i o n may be challenged? 

A. A b s o l u t e l y . 

Q. Could the OCD also decide t h a t i t wanted t o set a 

matter f o r hearing because i t assumed the existence of great 

p u b l i c i n t e r e s t , such as, f o r example, a proposal t o d r i l l 

w e l l s i n Eldorado? 

A. I could see t h a t d e f i n i t e l y o c c u r r i n g . 

Q. We might not wa i t the time p e r i o d t o see i f 
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anybody was i n t e r e s t e d i n t h a t ? 

A. Yes. We might go ahead and schedule a hearing 

f o r t h a t . 

Q. And i s t h a t process any d i f f e r e n t from what the 

OCD goes through now i n determining whether t o set matters f o r 

p u b l i c h e aring t h a t are not a b s o l u t e l y r e q u i r e d t o be set f o r 

p u b l i c hearing? 

A. To my understanding, there's no d i f f e r e n c e . 

Q. G e t t i n g back t o the language i n the proposed 

r u l e , the suggestion was made t o change t h i s so t h a t i t -- t h a t 

every l e g a l n o t i c e would c o n t a i n i n s t r u c t i o n s f o r r e q u e s t i n g a 

p u b l i c hearing i f the a p p l i c a t i o n were f o r an amendment, 

renewal, or replacement, but people may not have t o ask f o r i t 

because the OCD may have already set i t ? 

A. Yeah. That's d e f i n i t e l y another scenario. So, 

yes, i t may not be r e q u i r e d . 

Q. There was a question about the language i n G(l) 

about the l a s t sentence. I f G(l) s t a t e s t h a t an a p p l i c a t i o n i s 

a d m i n i s t r a t i v e l y complete i f i t contains a l l the i n f o r m a t i o n 

r e q u i r e d by 19.15.39.9, which i s the e n t i r e r u l e , and the 

suggestion was made t o l i m i t t h a t t o j u s t 9B, which sets out 

those 13 t h i n g s t h a t have t o be i n an a p p l i c a t i o n , i f i t ' s an 

i n i t i a l a p p l i c a t i o n , t h a t might work, r i g h t ? 

A. Yeah, I t h i n k my testimony -- I was t r y i n g t o 

e x p l a i n the reason I was r e f e r e n c i n g 9B i s because even w i t h a 
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renewal or an amendment, you have t o address the t h i n g s i n 9B. 

Q. But w i t h a renewal or an amendment, there are 

other t h i n g s t h a t would have t o be i n t h a t a p p l i c a t i o n f o r i t 

to be complete, r i g h t ? 

A. Yes. 

Q. And those are set out i n other s e c t i o n s 

besides B; i s t h a t r i g h t ? 

A. Yes. 

Q. For example, the requirements f o r an amendment 

are set out i n C, and t h a t i ncludes updating the i n f o r m a t i o n ? 

A. That's what I was t r y i n g t o get a t . That's why 

my focus was on B, because i f you updated t h a t i n f o r m a t i o n 

amending t h a t i n f o r m a t i o n , amending some of the ideas t h a t have 

been o r i g i n a l l y proposed -- so t h a t ' s why my focus was on (B). 

I d i d n ' t mean t o i n f e r t h a t B i s the only t h i n g t h a t would 

apply. 

Q. And we want t o make sure t h a t operators 

s u b m i t t i n g an amendment, renewal, or replacement couldn't argue 

t h a t they could j u s t submit t h e i r o r i g i n a l i n f o r m a t i o n and 

t h a t ' s good enough? 

A. Yes, t h a t ' s not the i n t e n t t h a t we had. 

MS. MACQUESTEN: I t h i n k those are a l l the questions 

I have. 

CHAIRMAN FESMIRE: Mr. H a l l , anything on t h i s 

subj ect? 
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MR. HALL: Yes, Mr. Chairman. 

RECROSS-EXAMINATION 

BY MR. HALL: 

Q. Mr. Jones, I thought I had understood t h i s 

p r o cedural issue, but I'm confused again. I hope you can 

s t r a i g h t e n me out here. 

As I understand what you i n t e n d t o do, you want t o 

u t i l i z e the D i v i s i o n ' s proposal f o r a d j u d i c a t o r y hearings, 

c o r r e c t ? 

A. We do have those t o apply t o t h i s , yes. 

Q. And those are the r u l e s you want t o u t i l i z e here 

f o r approvals f o r E&D Plans? 

A. Yes. 

Q. And do you r e a l i z e t h a t -- w e l l , l e t me back up 

again. U l t i m a t e l y , we're c o n v e r t i n g t o a s p e c i a l pool r u l e s 

format i n f i v e years or so, c o r r e c t ? 

A. Yeah, p o t e n t i a l l y . 

Q. Right. And you are aware t h a t the D i v i s i o n ' s 

r u l e s 12.8.4 have p a r t i c u l a r r u l e s f o r -- proc e d u r a l r u l e s f o r 

s p e c i a l pool rules? 

A. Yes, I've seen t h a t t i t l e . Yes. 

Q. How do we r e c o n c i l e the op e r a t i o n of those 

p a r t i c u l a r r u l e s w i t h what you're contemplating f o r 

a p p l i c a t i o n s on E&D Plans? 

A. I t h i n k we would have to i d e n t i f y which s p e c i f i c 
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1 p r o v i s i o n s under Part 4 would be a p p l i c a b l e f o r t h i s process. 

2 Q. Well, l e t ' s say there's a discovery. The need 

3 f o r the D i v i s i o n ' s nomenclature and r u l e s / r e g u l a t i o n s process 

4 i s immediate; i s i t not? 

5 A. For nomenclature? 

6 Q. Yes . 

7 A. I t seems t o be t o a c e r t a i n e x t e n t . I t evolves 

8 as w e l l , but yes . 

9 Q. Okay. So do you a n t i c i p a t e t h a t these r u l e s 

10 would operate i n tandem? 

11 A. With the nomenclature? 

12 Q. Yes . 

13 A. Yes . 

14 Q. And the s p e c i a l pool r u l e s , p r ocedural r u l e s 

15 12A (4)? 

16 A. Could you provi d e me w i t h a reference? 

17 Q. 12A (4) . 

18 A. Well, I know 12A(4). I'm s o r r y . 

19 CHAIRMAN FESMIRE: Mr. H a l l , could you be a l i t t l e 

20 more complete i n the reference there? 

21 MR. HALL: The r u l e f o r m e r l y known as 12.10A(4), 

22 s p e c i a l pool orders r e g u l a t i n g a s p e c i a l pool, 12A(4) under the 

23 new s e t . 

24 THE WITNESS: Well, my understanding based upon the 

25 t i t l e , those are s p e c i f i c a d j u d i c a t i o n s t h a t would be separate 
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of t h i s r u l e . 

CHAIRMAN FESMIRE: Mr. Jones, what s e c t i o n of the new 

r u l e s are you reading? 

THE WITNESS: Well, t h i s i s -- 19.15.4.12 i s the 

s e c t i o n , and he's r e f e r r i n g t o A(4) of t h a t s e c t i o n . 

So these are c e r t a i n s p e c i f i c ones. I guess, 

e v e n t u a l l y , you would reach t h a t p o i n t t o apply those once a 

s p e c i a l pool order had been e s t a b l i s h e d under the Section 9 

p r o v i s i o n , a replacement of an E&D Plan, because t h a t ' s what 

we're addressing under t h a t . 

So the other a d j u d i c a t o r y requirements would apply. 

These are s p e c i f i c ones, but the standards would apply u n t i l 

t h a t s p e c i a l pool order i s e s t a b l i s h e d . And then those would 

apply once i t ' s been e s t a b l i s h e d , would be my understanding. 

Q. (By Mr. H a l l ) : A l l r i g h t . So once a s p e c i a l — 

r u l e s f o r a s p e c i a l pool are e s t a b l i s h e d , we've converted from 

an E&D Plan. I f there i s a v e r t i c a l or h o r i z o n t a l expansion of 

the pool i d e n t i f i e d i n the E&D Plan, an operator would apply 

under 12A(4)? 

A. I f t h a t operator had t h e i r E&D Plan replaced by a 

s p e c i a l pool order, yes. 

Q. And, again, once we've e s t a b l i s h e d s p e c i a l pool 

r u l e s f o r a pool a f t e r f i v e years or whatever, again, those 

pool r u l e s would apply t o the undesignated p o r t i o n s of t h a t 

pool as w e l l , c o r r e c t ? 
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1 A. I'm not sure i f I'm understanding. 

2 Q • Okay. You may not know what I'm t a l k i n g about. 

3 A. I don't know enough about t h a t t o answer. 

4 Q- I f you don't know, you don't know. 

5 MR. HALL: That's a l l I have, Mr. Chairman. 

6 CHAIRMAN FESMIRE: Ms. Foster? 

7 MS . FOSTER: Thank you. 

8 RECROSS-EXAMINATION 

9 BY MS. FOSTER : 

10 Q. Looking at Rule 14, conduct of an a d j u d i c a t o r y 

11 hearing, unde r the a d j u d i c a t o r y hearing process the OCD has, i s 

12 p u b l i c comment allowed? 

13 A. Yes . 

14 Q. Okay. And p u b l i c comments, i s t h a t t o be taken 

15 under oath? 

16 A. I'm not seeing i t s p e c i f i c a l l y s t a t e s t h a t . 

17 Q- Well, I would d i r e c t you t o Section 14, 

18 Section A. 

19 A. Well, I was l o o k i n g a t , a c t u a l l y , C. 

20 Q. C i s the appearance of a pro se a t t o r n e y . A i s 

21 a c t u a l l y the testimony. 

22 A. Okay. Well, I go back t o C because C s t a t e s the 

23 Commission -- or the D i v i s i o n examiner s h a l l have the 

24 d i s c r e t i o n t o all o w other persons t o present a t the hearing and 

25 t o make r e l e v a n t statements, but not t o present evidence or 
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cross-examine witnesses. 

That's why I p o i n t out C. 

Q. Okay. And l o o k i n g at C then, i t also s t a t e s t h a t 

p a r t i c i p a t i o n i n an a d j u d i c a t o r y hearing s h a l l be l i m i t e d t o 

p a r t i e s as d e f i n e d i n Rule 10 NMAC. 

A. Well, i t seems l i k e i t addresses both issues. 

Q. Okay. But the p a r t i e s t h a t are i n v o l v e d i n 

a d j u d i c a t o r y hearing i n t h i s instance w i t h an E x p l o r a t i o n and 

Development Plan would d e f i n i t e l y be the operator --

A. Yes . 

Q. -- and might p o s s i b l y be the OCD --

A. Yes. 

Q. -- i f you have an i n t e r e s t . 

A. Yes. 

Q. I t might p o s s i b l y be a member of the --

A. Possibly. But t h a t ' s i f they choose t o submit 

testimony, and t h i s i s f o r testimony. You asked about p u b l i c 

comment. 

Q. Right. Well, I'm j u s t a l i t t l e b i t -- I'm t r y i n g 

t o get c l a r i f i c a t i o n on how the p u b l i c i s going t o be i n v o l v e d . 

Again, t h i s goes back t o how i s i t t h a t an operator knows. 

That's my next que s t i o n . What i n f o r m a t i o n should they be ready 

f o r a t the hearing? 

A. I don't see the d i f f e r e n c e . I mean, i n t h i s 

c u r r e n t hearing, we're going through the same process. We have 
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people t h a t p r o v i d e p u b l i c comment t h a t ' s not presented t o a l l 

p a r t i e s or any p a r t i e s present u n t i l i t ' s s t a t e d . 

Q. Okay. And what about, say, i f SHPO has a problem 

w i t h the development plan? Would they come i n and t e s t i f y as a 

p a r t y --

A. I can't speak f o r SHPO. I don't know what they 

would do. I would assume they would, but I don't know. 

Q. Okay. Looking a t Section J, I j u s t wanted t o get 

some c l a r i f i c a t i o n on, again, which -- would you mind? Thank 

you. 

I understand Section J, Sub ( 2 ) , (a) , (b) , and (c) . 

What I don't understand i s the OCD's r u l e s and whether the 

a p p l i c a t i o n s prevent waste, p r o t e c t c o r r e l a t i v e r i g h t s , 

p r o t e c t s f r e s h water and human h e a l t h and the environment, and 

when i t i s t h a t t h a t d e c i s i o n i s going t o be made by the OCD. 

A. When i s i t ? 

Q. Yeah. Section J i s b a s i c a l l y i n order t o get 

a d m i n i s t r a t i v e completeness t o move t o the next step or 

hearing, c o r r e c t ? 

A. This r i g h t here i s a plan approval. 

Q. Right. 

A. This would be a t the hearing. This would be 

dur i n g the h e a r i n g . This i s what they base t h e i r d e t e r m i n a t i o n 

i f they're going t o approve the plan or not. So the hearing 

examiner would be using J ( 2 ) , the parameters w i t h i n t h a t t o 
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make a d e t e r m i n a t i o n i f they're going t o approve the p l a n . 

Q. So the hearing examiner i s not the D i v i s i o n , i t ' s 

not s t a f f e r s of the D i v i s i o n l i k e y o u r s e l f ? 

A. I'm not a hearing examiner. I f I were appointed 

to be one, then I guess so. But I don't t h i n k t h a t ' s the 

p r o t o c o l t h a t we have. 

Q. A l l r i g h t . Because, again, reading t h i s p o r t i o n 

of the r u l e , i t says, "The D i v i s i o n . " The D i v i s i o n , the 

D i v i s i o n . 

A. Yes. 

Q. And i t also s t a t e s i n Section 3 th e r e , i t says, 

" D i v i s i o n may impose c o n d i t i o n s on i t s approval of the 

a p p l i c a t i o n , " r i g h t ? 

Again, should t h a t be the hea r i n g o f f i c e r t h a t 

imposes the c o n d i t i o n or the D i v i s i o n , meaning you? 

A. This would be the hearing examiner. But the 

hearing examiner i s an employee of the D i v i s i o n . I mean, 

t h a t ' s our c u r r e n t hearings t h a t we have here. We use the 

D i v i s i o n also i n conducting the a d j u d i c a t o r y hearings, as w e l l . 

We don't i d e n t i f y i t . I t ' s j u s t the hearing examiner when we 

t a l k about the D i v i s i o n . 

Q. A l l r i g h t . Then t h a t leads me t o the next 

question: What happens i f an operator who has an E x p l o r a t i o n 

and Development Plan t h a t has c o n d i t i o n s on i t put on i t by the 

hearing o f f i c e r doesn't f o l l o w those c o n d i t i o n s , f o r whatever 
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reason? 

A. Then i t could be revoked. 

Q. What can be revoked? 

A. The p l a n . 

Q. The E x p l o r a t i o n and Development Plan? 

A. A b s o l u t e l y . I f you a c t u a l l y look at J ( 5 ) , i t 

says the D i v i s i o n may revoke approval of the plan. 

Q. And who i s th a t ? The D i v i s i o n or the hearing 

o f f i c e r ? 

A. Well, my understanding i s i f we revoke the p l a n , 

we have t o provid e n o t i c e . There's a process i n which the 

a p p l i c a n t , or you can say i n t h i s case the operator, can 

request a hear i n g . 

Q. Okay. So t h i s i s sounding more and more l i k e a 

per m i t . The E x p l o r a t i o n and Development Plan has t o be 

approved. I t ' s got c o n d i t i o n s on i t . I t can be revoked, and 

you could have t o shut i n your w e l l s . But your p r i o r testimony 

was t h a t the E x p l o r a t i o n and Development Plan i s j u s t a p l a n . 

I t ' s not meant t o be a permit? 

A. I t doesn't what I was saying e a r l i e r , i t i s a 

plan , and i t ' s a plan of a c t i o n t h a t you're t e l l i n g us what you 

plan t o do. I f you do something c o n t r a r y t o t h a t , then you're 

not f o l l o w i n g your p l a n . 

Nov;, p e r m i t t i n g -- t o o b t a i n the permits t h a t you 

propose, based upon the a c t i v i t i e s t h a t you proposed i n your 
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pla n , there's a p e r m i t t i n g process, and permits are t o be 

obtained f o r those a c t i v i t i e s . 

Q. Now, l e t ' s t a l k about enforcement i f somebody 

v i o l a t e s a p a r t of the p l a n . C u r r e n t l y , i f someone v i o l a t e s a 

p o r t i o n of a pe r m i t , they can get f i n e d under the O i l and Gas 

Act. I f they v i o l a t e a p o r t i o n of the p l a n , i t b a s i c a l l y j u s t 

s t a t e s t h a t what they're f a c i n g i s p o t e n t i a l s h u t - i n , n o t h i n g 

e l s e . There's no f i n e s under the O i l and Gas Act. 

A. Under the O i l and Gas Act? I'm not sure -- I 

don't know a l l the d e t a i l s of the enforcement r e g u l a t i o n s t o 

know i f they would apply as w e l l . Because l e t ' s say you 

propose t o haul a l l your waste away, but you dispose of i t 

somewhere else i l l e g a l l y . That would be more than a v i o l a t i o n 

of the p l a n . 

Q. Right. That would be a v i o l a t i o n of waste 

d i s p o s a l . 

A. Yes. 

Q. But your p l a n , the way I understand i t , you plan 

t o lease acreage. You plan t o -- the plan i s , again, an 

overarching, general p l a n . Like we t a l k e d about e a r l i e r , i t ' s 

not meant t o t a l k about s p e c i f i c w e l l l o c a t i o n s , c o r r e c t ? 

A. Well, you're going t o propose general 

l o c a t i o n s --

Q. General l o c a t i o n s ? 

A. -- i n your p l a n . 
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Q. Right. And i f something changes and you don't go 

f o r an amendment, or something changes i n your plan --

A. Let's say you go ou t s i d e your p l a n , the boundary 

you i d e n t i f y , you would be i n v i o l a t i o n of your p l a n . 

Q. Okay. And then, what's the repercussion t o the 

operator ? 

A. I t s t a t e s here we would shut i n the e x i s t i n g 

w e l l s . 

Q. I f there's a w e l l t h a t --

A. And I'm sure there would be a v i o l a t i o n of t h i s 

p r o v i s i o n w i t h o u t having a plan f o r area ou t s i d e your o r i g i n a l 

p l a n . 

I mean, you could overlap t h i n g s i f you choose t o , 

but i t depends on how you want t o present i t and deal w i t h i t . 

Now, w i t h t h i s , we could discuss t h a t and say, "Well, do you 

want t o come back and amend your p l a n t o resolve t h i s issue?" 

Q. Ri g h t . Now, i f you want t o come back and amend 

your plan, then you have t o go through the p u b l i c comment 

process again, and you may -- not n e c e s s a r i l y -- but you may 

have to go t o hearing i f i t ' s determined t h a t you might have? 

A. Yes. 

Q. And I b e l i e v e you s t a t e d i n your r e d i r e c t 

examination t h a t an amendment could occur i f you have t o do 

r e l o c a t i o n of well s ? 

A. I t could. 
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Q. Okay. Let's t a l k about the f i v e - y e a r delay on 

the pool d e s i g n a t i o n . I got very confused d u r i n g t h a t 

d i s c u s s i o n . I b e l i e v e Ms. MacQuesten asked you under the 

c u r r e n t system, t h e r e i s no f i v e - y e a r delay under the pool 

d e s i g n a t i o n , c o r r e c t ? 

A. No. I mean, you're c o r r e c t . There i s no delay. 

Q. Right. And I b e l i e v e you s t a t e d t h a t an operator 

could make the argument t h a t no s p e c i a l r u l e i s needed and, 

t h e r e f o r e , no E x p l o r a t i o n and Development Plan i f they're i n an 

area t h a t already has a s p e c i a l pool r u l e ? 

Okay. Let me -- Ms. MacQuesten i s l o o k i n g a l l 

confused at my qu e s t i o n . 

MS. MACQUESTEN: Oh, no. I'm not confused. I ' d love 

t o answer i t myself. That's the f r u s t r a t i o n . 

Q. (By Ms. F o s t e r ) : You t a l k e d about the Entrada 

w e l l and the w i l d c a t w e l l , the Tecton w e l l , r i g h t ? 

A. Yes. 

Q. So t h a t already has a pool d e s i g n a t i o n f o r t h a t 

one w e l l . 

A. Yes. 

Q. You have another operator who wants t o go and 

d r i l l close by, and you end up i n the same p o o l . Okay? Does 

t h a t person need t o have an E x p l o r a t i o n and Development Plan? 

A. Yes. 

Q. Because they're i n Santa Fe County? Or because 
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they -- because you don't know enough about the l o c a t i o n even 

though they're d r i l l i n g i n t o a pool t h a t ' s a l r e a d y been 

designated? 

A. Because we don't have any i n f r a s t r u c t u r e f o r them 

i n the G a l i s t e o Basin, and t h a t ' s where these w e l l s are 

loc a t e d , the one t h a t you're r e f e r r i n g t o . So we want t o know 

what other impacts -- t h a t ' s what -- the E&D Plan w i l l address 

t h a t and also w i l l r e solve t h i n g s and l e t SHPO make t h e i r 

assessment, as w e l l , on those a c t i v i t i e s . 

Q. Okay. So i f they're i n a geographic l o c a t i o n , 

they always need t o get an E x p l o r a t i o n and Development Plan? 

A. Yes. 

Q. There i s no exception at t h i s time? 

A. Not a t t h i s time. 

Q. Okay. Now, going down the l i n e , i f you d i d have 

s p e c i a l pools t h a t are designated i n Santa Fe County, and you 

have a new operator who's coming i n t o an area t h a t i s not 

v i r g i n , f o r l a c k of a b e t t e r word, but there's already been 

some o p e r a t i o n i n t h e r e , because they're i n t h a t geographic 

area, w i l l they s t i l l have t o ask f o r an EDP? 

A. Right now, yes. And the reason why i s when you 

look at the APDs, most people w i l l say, "Well, our t a r g e t zone 

may be the Entrada, but we're going t o explore the ones above 

i t . " So i n t h i s case, i t could be the Morrison, the Dockum, 

those o t h e r s . 
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Nov;, i f they f i n d t h a t those are something they want 

t o produce i n t o , then they would need an E&D because there i s 

no s p e c i a l pool f o r those. There wouldn't be a s p e c i a l pool 

order. That would be only t o the Entrada, so they f a l l out of 

t h a t . That's why the E&D Plan i s t h e r e . 

Q. A l l r i g h t . Now, l e t ' s t a l k about renewals. Your 

renewal needs t o be done every f i v e years because -- and I 

t h i n k you used the words " e x t e r n a l i n f l u e n c e s " might occur 

d u r i n g t h a t f i v e - y e a r period? 

A. Yes. 

Q. Okay. Now, what happens i f you have an operator 

who has an approved E x p l o r a t i o n and Development Plan, and he's 

chugging along, and e v e r y t h i n g i s going f i n e , but some 

developer decides t o b u i l d a h o s p i t a l out t h e r e , and, you know, 

you have -- your E x p l o r a t i o n and Development Plan i s f o r a 

s u b s t a n t i a l acreage, and you happen t o be o p e r a t i n g not near 

where t h a t h o s p i t a l i s , but you already have your E x p l o r a t i o n 

and Development Plan. 

I s t h a t operator at t h r e a t of not g e t t i n g a 

E x p l o r a t i o n and Development Plan renewed because somebody came 

i n between year one and f i v e ? 

A. Did I hear you say they weren't i n p r o x i m i t y , or 

they were? 

Q. Well, I'm l o o k i n g at the instance where you've 

d r i l l e d your three w e l l s , say, l i k e i n the southern q u a r t e r , 
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and the top, you know, t h r e e - q u a r t e r s have not been d r i l l e d 

y e t , but i t i s p a r t of your E x p l o r a t i o n and Development Plan. 

A. Okay. 

Q. And somebody comes i n and b u i l d s a Mc-mansion or 

a h o s p i t a l or something. 

A. Up i n t h a t undeveloped area t h a t you've proposed 

wells? Yeah.. 

Q. But you had proposed w e l l s f i v e years ago and had 

been approved on a p l a n . Are you a t r i s k as an operator of not 

g e t t i n g a renewal f o r t h a t s e c t i o n of your plan? 

A. I t h i n k you would need t o look a t an amendment at 

t h a t p o i n t . I don't t h i n k we're going t o even issue an APD --

look at an APD t h a t ' s going t o put some w e l l i n someone's 

house. So there's the p r a c t i c a l i t y of the matter. We can't 

t e l l the person they can't put t h e i r house t h e r e . 

Q. Right. I'm not l o o k i n g at the APD process. I'm 

lo o k i n g a t j u s t basic renewal of the EDP. 

A. Well, the EDP would have t o be amended t o address 

t h a t issue a t renewal time. 

Q. So there i s a p o s s i b i l i t y . And who i s i t , again, 

t h a t reassesses f o r a renewal? I s t h a t , again, going t o be--

A. Well, the a p p l i c a n t i s a p p l y i n g f o r the renewal. 

Q. Right. 

A. So i t would be the a p p l i c a n t / o p e r a t o r . 

Q. Right. And since t h a t renewal or m o d i f i c a t i o n or 
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amendment i s not n e c e s s a r i l y going t o go t o hearing, i s i t 

a u t o m a t i c a l l y a hearing o f f i c e r t h a t ' s going t o renew t h a t ? Or 

do you a c t u a l l y have t o ask f o r a hearing as an operator t o 

have a hearing o f f i c e r review i t as opposed t o a s t a f f member 

at the OCD? 

A. Well, there's a whole p u b l i c n o t i c e component t o 

i t , so we would have t o see i f th e r e i s any i n t e r e s t i n t h a t . 

So i t doesn't a u t o m a t i c a l l y do any t h i n g . There's a process. 

We'll base i t upon the outcome of the process. 

Q. But there's a p o s s i b i l i t y t h a t you as a s t a f f e r 

could be the one rendering the f i n a l d e c i s i o n . 

A. I d i d n ' t say t h a t . I d i d n ' t answer t h a t . 

Q. Can you answer t h a t , then? 

A. I t would -- I would assume i t would be a hearing 

examiner t h a t would do t h a t . 

Q. But t h a t would only occur i f there was -- a 

hearing was t o occur. Hearing o f f i c e r s o n l y get assigned — 

A. Then, i f I'm not mistaken, there's --

CHAIRMAN FESMIRE: Would you l i k e t o e x p l a i n the 

process, Ms. MacQuesten? 

MS. MACQUESTEN: Well, hearing examiners do more than 

conduct hearings. They also review a d m i n i s t r a t i v e a p p l i c a t i o n s 

and act on them a d m i n i s t r a t i v e l y . So I don't want the 

suggestion t o be t h a t hearing examiners only look a t t h i n g s i f 

they go t o hea r i n g . 
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CHAIRMAN FESMIRE: And hearing examiners are 

hearing examiners the ones t h a t make the decision? 

MS. MACQUESTEN: The hearing examiner makes a 

recommendation t o the D i v i s i o n d i r e c t o r . Orders are issued 

under the name of the D i v i s i o n d i r e c t o r , i . e . , "The D i v i s i o n . " 

MS. FOSTER: I understand t h a t . But what I'm t r y i n g 

t o get c l a r i f i c a t i o n on i s are we going t o have someone w i t h 

the t i t l e of Hearing O f f i c e r making these d e c i s i o n s , or are we 

going t o have --

CHAIRMAN FESMIRE: But Ms. Foster, she j u s t explained 

t o you. They're not making the d e c i s i o n s . They make a 

recommendation t o the d i r e c t o r who makes the d e c i s i o n . 

MS. FOSTER: Okay. Then i t ' s the d i r e c t o r who makes 

the decision., Mr. Mark Fesmire, as opposed t o Mr. Brad Jones? 

CHAIRMAN FESMIRE: I t i s the D i v i s i o n d i r e c t o r who 

makes the d e c i s i o n . The D i v i s i o n d i r e c t o r signs the order. 

The examiners make a recommendation. 

MS. FOSTER: Okay. And t h a t i s the process t h a t I 

would p r e f e r t o have, and I'm g e t t i n g c l a r i t y on t h a t , r a t h e r 

than an operator submit i t t o the Environmental Bureau, and 

they're the ones t h a t make the d e c i s i o n on something about 

p r o t e c t i o n of c o r r e l a t i v e r i g h t s , p r e v e n t i o n -- the 

requirements t h a t are here. Okay? 

And i f the s t a f f e r , Mr. Brad Jones, i s the one who 

makes the d e c i s i o n as t o whether there's enough i n f o r m a t i o n f o r 
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renewal -- based on h i s testimony, I understand t h a t h i s 

department, the Environmental Bureau, does the a d m i n i s t r a t i v e 

review f o r completeness, but they are j u s t making 

recommendations when i t u l t i m a t e l y goes t o hearing. 

What I'm l o o k i n g at i s when you have a renewal or 

amendment what the process i s . Because there's not n e c e s s a r i l y 

a hearing, so who i s i t t h a t ' s going t o be making t h a t 

decision? That's a l l . That's a l l I'm l o o k i n g f o r , 

Mr. Commissioner. I don't b e l i e v e i t ' s t h e r e i n the r u l e s . 

Okay? 

Q. (By Ms. F o s t e r ) : I guess we're moving on. 

C u l t u r a l resources: -- based on your testimony and r e d i r e c t 

testimony, your involvement w i t h SHPO, they have t h e i r own set 

of r u l e s , c o r r e c t ? 

A. Yes. 

Q. But could SHPO f e a s i b l y have t h e i r involvement 

could r e s u l t i n an operator not being able t o get an 

E x p l o r a t i o n and Development Plan? 

A. I r e a l l y don't foresee t h a t because the 

expansiveness of the E&D Plan, they would have t o declare the 

whole area of concern f o r t h a t t o happen, and I r e a l l y don't 

see t h a t o c c u r r i n g . 

Q. Okay. So i f an operator -- I would assume t h a t 

since most of us aren't a r c h e o l o g i s t s , t h a t an operator would 

have t o h i r e an a r c h a e o l o g i s t t o go out the r e and walk the 
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area, and i f t h e r e are any c u l t u r a l resources out the r e --

which you would suggest, o b v i o u s l y , i t ' s not r e q u i r e d 

i d e n t i f y the resources and t e l l SHPO t o comment on whether 

these resources would be p o t e n t i a l l y r e g i s t e r e d i n the N a t i o n a l 

r e g i s t e r ? 

A. My recommendation would be they go t o SHPO t o see 

what would be a p p r o p r i a t e . 

Q. Okay. And there's no time l i m i t on SHPO g e t t i n g 

back, i t ' s j u s t reasonable and t i m e l y ? 

A. We're supposed t o give them, i f I'm not mistaken, 

under t h e i r r e g u l a t i o n s a t i m e l y o p p o r t u n i t y t o look at i t . 

Q. A t i m e l y o p p o r t u n i t y . Okay. 

A. A reasonable and t i m e l y o p p o r t u n i t y . 

Q. Okay. Are you f a m i l i a r w i t h any other OCD r u l e 

t h a t a c t u a l l y has the mandatory p u b l i c hearing p r o v i s i o n i n i t ? 

A. Mandatory? 

Q. Like i n t h i s instance f o r the i n i t i a l a p p l i c a t i o n 

you are going t o hearing? 

A. Am I aware of any? Rule making. 

Q. Rule making. Okay. And any other a d j u d i c a t o r y 

process ? 

A. There's none t h a t I'm aware of, but I don't know 

them a l l . I don't know of those r e g u l a t i o n s , what they 

r e q u i r e . 

MS. FOSTER: Thank you. I have no f u r t h e r questions. 
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CHAIRMAN FESMIRE: Thank you. Anything from the 

Commission? 

COMMISSIONER BAILEY: No. 

CHAIRMAN FESMIRE: Commissioner Olson? 

COMMISSIONER OLSON: I t h i n k so. 

FURTHER EXAMINATION 

BY COMMISSIONER OLSON: 

Q. I'm s t i l l a l i t t l e confused. I t h i n k t h i s i s 

coming down t o the s p e c i a l pool orders where i t ' s r e p l a c i n g an 

E x p l o r a t i o n and Development Plan. I f t h i s comes under -- i f 

replacement comes under s p e c i a l pool order, what r u l e are they 

s u b j e c t t o t h a t governs the approval of t h a t pool order? 

Because I'm l o o k i n g at 39.9J, and i t t a l k s about plan 

approvals, c o n d i t i o n s , d e n i a l s , amendment re v o c a t i o n s , 

renewals, and t r a n s f e r s , but i t doesn't mention s p e c i a l pool 

orders. Are they governed by t h i s r u l e or by another D i v i s i o n 

r u l e ? 

A. That's a very good question. 

COMMISSIONER OLSON: Mr. Chairman, i f he wants t o 

take a look at t h a t , we can take a break. 

CHAIRMAN FESMIRE: Why don't we take a break, and 

w e ' l l reconvene a t 3:10. 

[Recess taken from 2:56 p.m. t o 3:11 p.m., and 

testimony continued as f o l l o w s : ] 

CHAIRMAN FESMIRE: The record should r e f l e c t t h a t 
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we're reconvening Case No. 14255. The record should also 

r e f l e c t t h a t a l l three Commissioners, B a i l e y , Olson, and 

Fesmire are present. We, t h e r e f o r e , s t i l l have a quorum. 

I b e l i e v e Ms. MacQuesten, your witness was answering 

questions from Commissioner Olson; i s t h a t c o r r e c t ? 

MS. MACQUESTEN: That's r i g h t . 

CH/ilRMAN FESMIRE: Commissioner, are you ready t o 

proceed? 

COMMISSIONER OLSON: Yes, I am. 

CHAIRMAN FESMIRE: Go ahead, please. 

Q. (By Commissioner Olson): Well, I t h i n k I already 

asked the q u e s t i o n . Do I need t o ask i t again? 

A. I f you don't mind. That way w e ' l l 

Q. Because I'm j u s t t r y i n g t o -- there's some 

confusion. I j u s t want t o t r y t o understand how t h i s w i l l 

work. So r i g h t now under 39, the proposed 39.9E, there's a 

se c t i o n on replacement of the E&D Plan w i t h a s p e c i a l pool 

order. I t t a l k s about what the a p p l i c a t i o n s h a l l i n c l u d e . 

And then we come t o pla n approvals i n 39.9J. I t 

doesn't reference s p e c i a l pool orders. I t j u s t references 

approvals, c o n d i t i o n s and d e n i a l s , amendments, re v o c a t i o n s , 

renewals, and t r a n s f e r s . 

So I'm j u s t t r y i n g t o f i g u r e out what the c r i t e r i a 

are f o r approval of a s p e c i a l pool order. Does t h a t f a l l under 

t h i s r u l e , or does i t f a l l under another? 
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A. I t was l e f t out i n the heading of the s e c t i o n . 

We apologize f o r t h a t . I f you look a t J ( 2 ) , i t does t a l k about 

approvals. I t als o t a l k s about amendments, renewals, and 

replacement. And t h a t replacement would only be a s p e c i a l pool 

order under J ( 2 ) . So those c o n d i t i o n s under J(2) would apply. 

And also J(4) would also address t h a t . The D i v i s i o n 

may i n c l u d e p r o v i s i o n s i n t h a t s p e c i a l pool order t h a t replaces 

an E&D Plan, and i t may determine t h a t the p r o v i s i o n s are 

necessary. 

So i t does address i t . I t was j u s t l e f t out of the 

heading of the s e c t i o n . So replacement -- i t would probably be 

wise t o have replacement l i s t e d up th e r e maybe a f t e r renewals 

or somewhere i n t h a t heading t o d i r e c t people where t o look f o r 

t h a t . 

Q. So I guess t h i s i s what would govern s p e c i a l pool 

orders, because s p e c i a l pool orders aren't addressed otherwise 

i n the rules.. I s t h a t --

A. Well, what would happen i s t h a t you would replace 

your E&D w i t h a s p e c i a l pool order i n which we may i n c l u d e 

c e r t a i n s p e c i f i c c o n d i t i o n s -- based upon our de t e r m i n a t i o n --

based upon the requirements of J ( 2 ) . Once t h a t ' s been 

e s t a b l i s h e d , i t would f a l l under our normal pool r u l e s . 

Q. And are you r e f e r r i n g , then, t o e x i s t i n g pool 

r u l e s under 19.15.12? 

A. Yes. 
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Q. Because i f I look at 19.15.12.6, the o b j e c t i v e of 

the pool r u l e s i s t o r e g u l a t e o i l and gas operations t h a t 

i n v o l v e commingling o i l and gas from d i f f e r e n t pools or leases 

i n order t o prevent waste and p r o t e c t c o r r e l a t i v e r i g h t s . 

And I don't see anything t h e r e t h a t t a l k s about as an 

o b j e c t i v e of the pool r u l e s d e a l i n g w i t h p r o t e c t i o n of p u b l i c 

h e a l t h and the environment, as w e l l as p r o t e c t i o n of f r e s h 

waters. 

A. Well, I t h i n k i n d i r e c t l y how t h i s comes about, 

where those aspects would be addressed i s i n the i n i t i a l 

c o n d i t i o n s under the E&D Plan. For a p p l i c a t i o n s f o r APDs, 

there are those c o n d i t i o n s , and we address those. 

I n order t o go t o a s p e c i a l pool order, we would 

assess t o see i f we need t o continue those c o n d i t i o n s under 

Section 10B of 39, i f they're a p p l i c a b l e or not. Those would 

be c o n d i t i o n s of t h a t p o ol, t h a t s p e c i a l pool order. So they 

would stand as a c o n d i t i o n l i n k e d t o t h a t s p e c i a l p o o l . 

Q. I'm not sure I f o l l o w t h a t . Could you say t h a t 

again? 

A. Under the E&D Plan, you have your general p l a n . 

You get your plan approved. You go out, and you apply f o r APDs 

under 39.10. 39.10 has c o n d i t i o n s under 10B, s p e c i f i c 

c o n d i t i o n s f o r the APDs. Some of those may continue on as 

c o n d i t i o n s t h a t would be a p p l i e d t o the s p e c i a l pool order, i f 

we deem necessary, i f the hearing o f f i c e r deems necessary. 
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Q. I guess I may s t i l l be confused. But because, 

then, t h i s r e f e r s only t o -- appears t o only apply t o APDs f o r 

E x p l o r a t i o n and Development Plans, not f o r s p e c i a l pool r u l e s . 

A. Well, they could develop i n t o c o n d i t i o n s f o r 

s p e c i a l pool r u l e s i f we have concerns. Let's say an area t h a t 

has various water, freshwater zones, we may continue t o r e q u i r e 

the c o n d i t i o n of the mud-logging t o address t h a t , even though 

f o r the s p e c i a l pool i t s e l f t h a t ' s e s t a b l i s h e d , we may continue 

to exercise t h a t c o n d i t i o n i n t h e i r s p e c i a l pool i n case 

there's any issues regarding t h a t . 

We may decide t h a t there's s u f f i c i e n t i n f o r m a t i o n 

from t h e i r a c t i v i t i e s under the E&D Plan t h a t t h a t ' s not needed 

anymore, t h a t due t o the i n f o r m a t i o n provided, these c o n d i t i o n s 

may not be accurate, or we may need a d d i t i o n a l c o n d i t i o n s 

depending on the area. 

Q. Well, I understand t h a t . I t h i n k you'd expect 

t h a t i f t h i n g s were covered f o r s p e c i f i c types of requirements, 

l i k e t h i s under the E&D Plan, the same t h i n g would apply under 

a s p e c i a l pool r u l e . But, then, I guess I come back t o where 

you seem t o be saying t h a t the 19.15.12 a p p l i e s . But I don't 

b e l i e v e t h a t s e c t i o n references s p e c i a l pool r u l e s , does i t ? 

Or am I missing something? 

A. Maybe I'm not the a p p r o p r i a t e person t o answer 

t h i s question. 

Q. I thought t h a t . 
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A. Let's leave i t at t h a t . 

MS.. MACQUESTEN: Mr. Commissioner, i t appears t o be a 

l e g a l q u e s t i o n . Would you l i k e me t o address i t ? 

COMMISSIONER OLSON: Yes. That seems l i k e a l e g a l 

issue i n the r u l e s . 

MS.. MACQUESTEN: I've looked a t our e x i s t i n g r u l e s on 

s p e c i a l pool orders. There i s n ' t a l o t i n our e x i s t i n g r u l e s 

on s p e c i a l pool o r d e r s ; however, we've fumbled along since 1935 

i s s u i n g s p e c i a l pool orders, and there seems t o be a p r a c t i c e 

and procedure i n place t h a t i s working. 

T r a d i t i o n a l l y , s p e c i a l pool orders have looked at 

primary issues such as spacing. And you're r i g h t ; the r u l e 

t h a t you're l o o k i n g at deals w i t h those s o r t s of issues, but 

there's no reason t h a t a s p e c i a l pool order couldn't address 

other issues t h a t are unique t o t h a t p o o l . And t h a t ' s why we 

put i n t h i s proposed r u l e a p r o v i s i o n t h a t would a l l o w s p e c i a l 

pool orders t o c o n t a i n c o n d i t i o n s t o address the issues t h a t 

t h i s s p e c i a l r u l e wants t o address, which includes the 

environmental issue. 

I f you're l o o k i n g f o r a u t h o r i t y f o r t h a t , I would 

look outside of the r u l e s -- which are not very d e t a i l e d -- and 

look at the s t a t u t e s . I f you look a t 70-2-12, our Enumeration 

of Powers -- and t h a t ' s the s e c t i o n t h a t Mr. Jones described, 

the v a r i o u s p r o v i s i o n s t h a t address environmental concerns --

y o u ' l l see i n the heading of the paragraph i n Section B, apart 
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from any a u t h o r i t y expressed or i m p l i e d elsewhere, the D i v i s i o n 

i s a u t h o r i z e d t o make orders f o r the purposes and w i t h respect 

t o the subject matter s t a t e d i n the subsection. 

So we c l e a r l y have the a u t h o r i t y t o issue orders t h a t 

deal w i t h environmental concerns. What we're suggesting here 

i s t h a t we have an e x i s t i n g process f o r s p e c i a l pool orders, 

and t h a t may be i n t h i s r u l e , we're using t h a t as the 

process t o get out of the E x p l o r a t i o n and Development Plan. 

I t ' s a r e l a t i v e l y new concept, although the idea of 

p u t t i n g i n p r o v i s i o n s and s p e c i a l pool orders t h a t are not 

s t r i c t l y l i m i t e d t o t h i n g s l i k e spacing has been done i n the 

past. 

COMMISSIONER OLSON: But then I guess the l e g a l 

a u t h o r i t y f o r the requirements of the s p e c i a l pool r u l e are 

governed by t h i s r u l e f o r p r o t e c t i o n of f r e s h waters, p u b l i c 

h e a l t h , and the environment? 

MS. MACQUESTEN: Yes. I t h i n k even w i t h o u t t h i s 

proposed r u l e , I t h i n k given our s t a t u t o r y a u t h o r i t y t o make 

orders addressing environmental concerns, you could take a 

s p e c i a l pool order and w r i t e i n environmental issues i f i t was 

warranted i n order t o p r o t e c t the environment. That's my 

suggestion. 

This puts i n a formal process t h a t would al l o w us t o 

move from the E&D Plan t o a s p e c i a l pool order i n the r i g h t 

circumstances. 
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COMMISSIONER OLSON: So then f o r these s p e c i a l pool 

r u l e s , they would be governed r e a l l y by t h i s r u l e and the 

requirements here f o r approval? 

MS.. MACQUESTEN: Well, what would happen i s they 

would be governed by t h i s r u l e t o get away from the E x p l o r a t i o n 

and Development Plan and i n t o the s p e c i a l pool order. Once 

you're i n a s p e c i a l order, you can close the book on 

E x p l o r a t i o n and Development Plans and simply go under the 

re g u l a r process f o r p o o l i n g orders. 

You get your o r i g i n a l plan -- l e t ' s say, i t imposes 

some of the c o n d i t i o n s t h a t were i n the o r i g i n a l E x p l o r a t i o n 

and Development Plan. You proceed along those l i n e s , and you 

decide t h a t maybe some of those c o n d i t i o n s aren't necessary 

anymore. You could go i n and ask f o r an amendment t o your 

s p e c i a l pool order t o see i f you could get those removed. And 

then the examiner would have t o consider, does t h a t make sense 

i n t h i s area? I f they agree, they agree. I f they don't, those 

c o n d i t i o n s would remain. 

Are there a l o t of d e t a i l e d r u l e s on g e t t i n g 

amendments i n s p e c i a l pool orders? No. We don't have those. 

Again, we seem t o be f u n c t i o n i n g w i t h o u t them. Should we have 

them? Probably. But we don't. 

MR. HALL: Mr. Chairman, i s t h i s argument of counsel 

or -- I'm j u s t asking. 

CHAIRMAN FESMIRE: Would you l i k e t o rebut? I 
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b e l i e v e i t ' s -- the Commissioner was asking l e a d i n g questions, 

and Counsel i s q u a l i f i e d t o answer them. But i f you consider 

them r e b u t t a b l e , we would be gla d t o hear a r e b u t t a l on i t . 

MR. HALL: Do we get t o ask Ms. MacQuesten questions? 

CHAIRMAN FESMIRE: I don't t h i n k t h a t ' s the s o r t of 

r e b u t t a l I was c o n s i d e r i n g . 

COMMISSIONER OLSON: Since i t ' s a l e g a l q u e stion, why 

couldn't they address i t as w e l l --

CHAIRMAN FESMIRE: Sure. 

MR.. HALL: -- of Ms. MacQuesten? 

CHAIRMAN FESMIRE: Well — 

MR.. HALL: Well, yeah. You're asking f o r comment 

from me, as I understand i t . 

My understanding from what Mr. Jones has t o l d us i s 

t h a t the process would f a l l under the normal procedures the 

D i v i s i o n has i n place now statewide f o r e s t a b l i s h i n g pool r u l e s 

per the nomenclature process. 

One of the p o i n t s I was d r i v i n g a t was — Mr. Jones 

d i d n ' t know the answer t o t h i s -- but i f we e s t a b l i s h -- we 

make the conversion t o s p e c i a l pool r u l e s a f t e r an approved E&D 

Plan, do we then apply the D i v i s i o n ' s t r a d i t i o n a l 

i n t e r p r e t a t i o n of pool rules? Do the pool r u l e s apply t o the 

undesignated p o r t i o n s of t h a t pool w i t h i n a mil e of the pool 

boundaries ? 

That's what I ' d l i k e t o know. He wasn't able t o 
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answer t h a t question. As I understand h i s subsequent testimony 

from what Ms. MacQuesten s a i d , the answer i s : Yes, we're going 

t o go under the D i v i s i o n ' s t r a d i t i o n a l pool r u l e s f o r the 

a p p l i c a t i o n . 

MS. MACQUESTEN: I f I could explain? 

CHAIRMAN FESMIRE: Where d i d I lose c o n t r o l ? 

With permission of Counsel. Would you a l l l i k e t o 

hear the answer? 

MS. FOSTER: Yes. 

MR. HALL: Sure. 

MS. MACQUESTEN: You can replace — the area covered 

by an E x p l o r a t i o n and Development Plan can be replaced by a 

s p e c i a l pool order. That's what the pool order w i l l apply t o , 

whatever c o n d i t i o n s i t wants t o t o t h a t area. 

Any w e l l -- and Mr. Jones d i d t e s t i f y t o t h i s -- any 

w e l l d r i l l e d o u t s i d e of t h a t area would have t o come under a 

new E x p l o r a t i o n and Development Plan, because t h a t area has not 

yet been looked a t . We don't know i f t h e r e are a r c h e o l o g i c a l 

s i t e s . We don't know the i n f r a s t r u c t u r e . We don't know 

e x i s t i n g s t r u c t u r e s i n t h a t area. I t hasn't been looked a t . 

What we're saying i s t h a t f o r the area t h a t we've 

looked a t where we f e e l comfortable, where we can move away 

from the process e s t a b l i s h e d i n the s p e c i a l r u l e s , t o j u s t go 

to r e g u l a r pool orders where they j u s t come i n and ask f o r a 

hearing as they do i n normal cases w i t h o u t a l l the p u b l i c 
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n o t i c e and e v e r y t h i n g t h a t ' s attached t o the s p e c i a l r u l e s , 

t h a t they can do t h a t once we know enough. 

But once you get outs i d e of t h a t area i n t o the 

unknown, we'd go back t o E x p l o r a t i o n and Development Plans. 

MR. HALL: Well, whichever, the proposed r u l e does 

not say t h a t , and i t needs t o . We cannot understand i t on i t s 

face. 

CHAIRMAN FESMIRE: We are asking f o r proposed 

conclusions and f i n d i n g s of f a c t . That w i l l be the ki n d of 

t h i n g you might address i n t h a t , Mr. H a l l . 

Any f u r t h e r questions of t h i s witness? 

COMMISSIONER OLSON: Ms. Foster, d i d you have a 

comment? 

CHAIRMAN FESMIRE: Ms. Foster, d i d you want t o 

comment on t h i s ? 

MS. FOSTER: No, thank you. 

CHAIRMAN FESMIRE: Anything else we need t o cover 

w i t h t h i s witness? 

COMMISSIONER OLSON: No. 

CHAIRMAN FESMIRE: Mr. Jones, thank you very much. 

Ms. MacQuesten, I b e l i e v e we have some u n f i n i s h e d 

business w i t h Mr. von Gonten al s o , don't we? 

MS. MACQUESTEN: That's r i g h t . May I ask i f 

Mr. Jones can be excused from the proceeding? 

CHAIRMAN FESMIRE: Mr. Hall? Ms. Foster? 
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MS., FOSTER: That's f i n e . 

MR. HALL: That's f i n e . 

CHAIRMAN FESMIRE: Thank you ve r y much, Mr. Jones. 

Mr. von Gonten, a t the request o f Ms. Foster, since 

i t ' s been so long, we're going t o ask t h a t you be re-sworn. 

Would you please stand and r a i s e your r i g h t hand? 

GLENN VON GONTEN 

a f t e r having been f i r s t d u l y sworn under oath, 

was questioned and t e s t i f i e d as f o l l o w s : 

CHAIRMAN FESMIRE: I f my memory serves me r i g h t , 

Ms. Foster was cross-examining Mr. von Gonten; i s t h a t c o r r e c t ? 

MS. FOSTER: A c t u a l l y , we were i n the middle of 

Mr. H a l l ' s cross-examination. 

CHAIRMAN FESMIRE: Mr. H a l l , I'm s o r r y . 

MR. HALL: Thank you, Mr. Chairman. 

(CONT.) CROSS-EXAMINATION 

BY MR. HALL: 

Q. Mr. von Gonten, I b e l i e v e where we l e f t o f f was 

on December 18th, and you had explained t o us the D i v i s i o n ' s 

expectations f o r operator s u b m i t t a l s of monitor w e l l plans. I 

t h i n k we made i t through t h a t p o r t i o n of the r u l e . And your 

a f f i d a v i t , which i s E x h i b i t 4 -- i t might be h e l p f u l t o have 

t h a t i n f r o n t of you, E x h i b i t 4. 

A. A l l I have i s both the regs and the post language 

and E x h i b i t 4. 
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Q. Okay. And I understand you were i n v o l v e d i n some 

of the p r i o r proceedings before the D i v i s i o n and the Commission 

on Otero Mesa; i s t h a t r i g h t ? 

A. No, s i r . I was not i n v o l v e d w i t h Otero Mesa. 

Q. Were you i n v o l v e d i n the proposed f e d e r a l 

e x p l o r a t o r y u n i t s f o r , I t h i n k , the Bennett Ranch Unit? 

A. That was i n the S a l t Basin. Yes, I was. 

Q. Okay. You have some f a m i l i a r i t y w i t h the 

D i v i s i o n ' s Rule 21 addressing Otero County? 

A. F a i r l y l i m i t e d . 

Q. Well, i f you can, i f you would look at those 

r u l e s , and i t ' s obvious t h a t those r u l e s don't c a l l f o r the 

plan s u b m i t t a l s t h a t t h i s new r u l e provides f o r at Sections 

9B(6) and ( 7 ) , the hydrogeologic and s i t e r e p o r t and then the 

m o n i t o r i n g w e l l plans. 

Do you know, was i t the Commission's d e t e r m i n a t i o n 

t h a t the D i v i s i o n ' s statewide r u l e s were adequate t o p r o t e c t 

f r e s h water supplies and the environment i n Otero County? 

A. I have not f a m i l i a r i z e d myself w i t h the 

p a r t i c u l a r order and any p a r t i c u l a r f i n d i n g s . I have looked at 

the r e g u l a t i o n t h a t deals w i t h Otero Mesa. 

My general impression, Mr. H a l l , i s t h a t i n Otero 

Mesa th e r e wais more i n f o r m a t i o n a v a i l a b l e about the water 

resources than we have i n Santa Fe County and the G a l i s t e o 

Basin. 
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Q. I f an operator i s making a p p l i c a t i o n under the 

new proposed Rule 39 and proposes t o use closed-loop d r i l l i n g 

and a i r t o o l s , would t h e r e continue t o be a need f o r 

hydrogeologic s i t e r e p o r t s and monitor w e l l plans under a 

circumstance l i k e t h a t ? 

A. Yes. 

Q. Why? 

A. One of the issues t h a t -- I ' l l j u s t r e f e r t o the 

Ga l i s t e o Basin, but I also mean Santa Fe County. One of the 

primary issues t h a t we're d e a l i n g w i t h , s t r u g g l i n g w i t h , i s the 

general lack of i n f o r m a t i o n on hydrogeology. So one of our 

i n t e n t s i s t h a t we gain t h a t i n f o r m a t i o n when operators pursue 

an e x p l o r a t i o n and development program. 

Q. So your primary o b j e c t i v e i s t o o b t a i n the data 

r a t h e r than any s o r t o f a c t i v e p r o t o c o l t o p r o t e c t f r e s h water 

supplies ? 

A. I wouldn't say t h a t i t ' s e x c l u s i o n a r y . I t h i n k 

t h a t the m o n i t o r i n g program can address both those issues. We 

get i n f o r m a t i o n on the top of water and the column of water, 

and we also want t o know t o what depths does f r e s h water occur 

before you get i n t o s a l i n e waters t h a t would not be 

p r o t e c t a b l e . 

And we als o , p o t e n t i a l l y , would be i n t e r e s t e d i n 

having a m o n i t o r i n g program t h a t would a c t u a l l y be i n place t o 

determine i f t h e r e was any s o r t of ground water contamination 
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as a r e s u l t of d r i l l i n g of w e l l s or d r i l l i n g f o r o i l and gas 

e x p l o r a t o r y or development w e l l s . 

Q. And I can't r e c a l l i f I asked you t h i s . As p a r t 

of your m o n i t o r i n g plan requirement, one of your o b j e c t i v e s i s 

to d e t e c t releases. I can't r e c a l l i f I asked you t h i s , but 

releases of what? 

A. Any contaminant. And those contaminants could 

be -- I would t h i n k t h a t we would probably s t i c k p r e t t y c l o s e l y 

to the WQCC 3103 c o n s t i t u e n t l i s t . That would probably be our 

baseline m o n i t o r i n g program; however, i t could come out d u r i n g 

the hearing t h a t there are other c o n s t i t u e n t s t h a t people might 

be concerned w i t h t h a t we might add t o t h a t l i s t . 

You hear a great deal of concern now about d r i l l i n g 

f l u i d a d d i t i v e s and whether those c o n s t i t u e n t s t h a t are i n 

those p r o p r i e t a r y a d d i t i v e s propose a r i s k . P o t e n t i a l l y , we 

might add something along those l i n e s i f t h a t came out a t 

hearing. 

Q. Okay. So you're t a l k i n g about releases t o 

the s o i l t o water? 

A. A l l releases. But, yes, t o both the s o i l and t o 

ground water or t o surface water. 

Q. We're not t a l k i n g about a i r ? 

A. We have not t a l k e d about a i r releases. And my 

understanding i s , g e n e r a l l y , t h a t the Environment Department 

has the a u t h o r i t y f o r the a i r programs at t h i s time. 
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I t would r e q u i r e , I t h i n k , a change i n s t a t u t e and a 

change i n r e g u l a t i o n t o have a i r emissions d e a l t w i t h by 

the OCD. 

Q. But you're not seeking t o r e g u l a t e t h a t a t t h i s 

time? 

A. I t ' s not addressed, as f a r as I know, i n t h i s 

proposed r u l e making. 

Q. We looked through some of the a d d i t i o n a l comments 

i n your a f f i d a v i t on the proposed r u l e . You're asking f o r a 

number of plans i n a d d i t i o n t o the hydrogeologic and s i t e 

r e p o r t and monitor w e l l p l a n , you t a l k on page 4 of your 

a f f i d a v i t about l i n e 161. You want an i n f r a s t r u c t u r e plan. On 

l i n e s 175, 176, you want a p r o d u c t i o n or development plan. The 

next page, on page 5, at l i n e 220, you want a contingency p l a n . 

At l i n e 228, you want a response p l a n . Look on the l a s t page. 

About l i n e 239, you want a s a f e t y p l a n . Any other plans? 

Anything I've missed? 

A. I f o l l o w e d you along, and t h a t ' s what I have 

h i g h l i g h t e d on my copy. 

But the r e g u l a t i o n s s p e c i f y what we're asking f o r . 

The proposed r e g u l a t i o n s s p e c i f y what we're l o o k i n g f o r as f a r 

as these plans. 

Q. Well, okay. I ' d l i k e t o see those 

s p e c i f i c a t i o n s . 

Let me p o i n t you t o one item i n your a f f i d a v i t at 
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page 4 when you discuss your e x p e c t a t i o n s f o r an i n f r a s t r u c t u r e 

p l a n . When you get down t o the f i n a l p o r t i o n of t h a t paragraph 

beginning on l i n e 168, you say from a r e g u l a t o r y p e r s p e c t i v e 

i t ' s e a s i e r f o r OCD to provide o v e r s i g h t of operations a t 

c e n t r a l i z e d f a c i l i t i e s . Operators may propose procedures 

s p e c i f i e d i n BLM's Gold Book t h a t are already r e q u i r e d on 

f e d e r a l leases. 

Let me ask you and get some s p e c i f i c i t y on t h a t . 

Would the OCD accept s u b m i t t a l s conforming t o the requirements 

f o r f e d e r a l APDs and surface use pl a n of operations? Would 

t h a t s a t i s f y the D i v i s i o n ? 

A. I wouldn't say i t would s a t i s f y i t 100 percent 

because we may have other comments t h a t come i n at hearing, but 

I t h i n k t h a t would be a very good s t a r t i n g p o i n t . The BLM has 

a p r e t t y good t r a c k record of surface r e s t o r a t i o n and 

reclamation m i n i m i z i n g the f o o t p r i n t s t h a t Mr. Jones r e f e r r e d 

t o . 

And we do not have any guidance t h a t we have put i n 

place or any r e g u l a t i o n s t h a t deal s p e c i f i c a l l y w i t h those 

surface issues t h a t the land management agencies, such as BLM 

and the State Land O f f i c e , deal w i t h more r o u t i n e l y than we do. 

Q. I t sounds l i k e you have some working f a m i l i a r i t y 

w i t h the p r o v i s i o n s of Onshore Order 1 and the f e d e r a l 

requirements ., 

A. I understand the concepts. I wouldn't be able t o 
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quote you anyth i n g from memory. 

Q. Okay. Do you know enough t o t e l l us whether they 

have f a i r l y s p e c i f i c c r i t e r i a f o r what they expect t o see i n 

t h e i r APDs and pl a n s u b m i t t a l s ? 

A. Well, f o r the i n f r a s t r u c t u r e s p e c i f i c a l l y , I 

t h i n k they are q u i t e s p e c i f i c on pad c o n s t r u c t i o n , on roads, 

mini m i z i n g how many roads a c t u a l l y are const r u c t e d , having -- I 

f o r g e t what the term i s -- but, a c t u a l l y , a turnaround r a t h e r 

than a c o n t i n u a t i o n of a road. 

The?y have runon and r u n o f f specs t h a t are s p e c i f i e d 

i n the Gold Book t o my r e c o l l e c t i o n . And the goal i s t o make 

sure t h a t people i n s t a l l a road t h a t , you know, w i l l bear 

t r a f f i c , but when the road i s no longer needed can be 

reclaimed. And they t a l k about the road c o n s t r u c t i o n and, I 

t h i n k , the dimensions of the road t h a t are acceptable t o 

the BLM. 

Q. And the BLM's Gold Book i s a p r e t t y good 

c o r o l l a r y t o the OCD's best management p r a c t i c e s p u b l i c a t i o n , 

wouldn't you say? 

A. I t h i n k they're d r i v e n by the same concepts of 

p o l l u t i o n p r e v e n t i o n and best management p r a c t i c e s f o r every 

aspect of o i l and gas oper a t i o n s . The goal i s t o prevent 

s p i l l s by having p o l l u t i o n p r e v e n t i o n and having good concepts 

i n place on knowing what you're going t o do w i t h the 

contingency p l a n ; f o r example, when t h a t s p i l l does e v e n t u a l l y 
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occur. I t h i n k they're d r i v e n by the same s o r t of concepts. 

Q. A l l r i g h t . Any reason why the D i v i s i o n ' s new 

proposed r u l e can't enumerate the same c r i t e r i a t h a t the BLM 

has done i n Onshore Order 1 and i n i t s Gold Book and be t h a t 

s p e c i f i c ? 

A. Well, I t h i n k there's a couple of issues t h e r e , 

one of which i s BLM enforces i t s own r e g u l a t i o n s and p o l i c i e s 

and guidance. And i f something was being d r i l l e d i n the 

Ga l i s t e o Basin t h a t was on BLM land, you know, we do have these 

o v e r l a p p i n g a u t h o r i t i e s . We could come i n and perhaps be more 

s t r i n g e n t than the BLM was or more s t r i n g e n t than the State 

Land O f f i c e i s . 

However, I'm not r e a l l y f a m i l i a r w i t h anything 

t h a t -- w i t h a great deal of s p e c i f i c i t y i n the O i l and Gas Act 

t h a t d i r e c t s the O i l Conservation D i v i s i o n t o put out 

r e g u l a t i o n s t h a t deal w i t h t h a t as d i r e c t l y as the State Land 

O f f i c e and BLM. And also operators have t o comply w i t h the 

Surface Owners P r o t e c t i o n Act. 

Q. So the s h o r t answer t o my questi o n i s , you see no 

reason t o be s p e c i f i c . 

A. I t h i n k i t would be great idea t o be s p e c i f i c . I 

j u s t don't t h i n k t h a t we have a c l e a r mandate t o go out and 

address those t h i n g s t o the degree t h a t other agencies do have. 

And I t h i n k there's always ov e r l a p p i n g a u t h o r i t i e s , 

and i t might muddy the waters i f we were t o come up w i t h some 

PAUL BACA PROFESSIONAL COURT REPORTERS 

500 4th S t r e e t , NW, Suit e 105, Albuquerque, NM 87102 



179 

proposals t h a t people t h a t have been doing i t f o r years haven't 

already thought about. That might cause some c o n f l i c t s . 

Q. Let's ask you about the contingency plan 

requirements at 9B(8). One t h i n g caught my eye i n t h e r e . 

You're asking f o r a contingency plan t o address a l l releases 

w i t h no e x c l u s i o n f o r de minimus amounts. And, again, when we 

say " a l l r e leases," we're not t a l k i n g ' about a i r , as I 

understand i t ? 

A. We are t a l k i n g about l i q u i d s and s o l i d s , and we 

d i d not contemplate i n t h i s proposed r u l e making a i r emissions. 

Q. Okay. Do you want t o d e f i n e de minimum release 

f o r us? 

A. I t h i n k t h a t ' s a term t h a t ' s used where people 

w i l l s i t there and say, "Well, i t was j u s t a surface s p i l l , and 

we don't have t o do a n y t h i n g about i t . " There may be a more 

s p e c i f i c d e f i n i t i o n f o r t h a t . 

But our i n t e n t i s t h a t people have a plan i n place 

t h a t says t h a t whenever there i s a s p i l l , they deal w i t h i t 

a p p r o p r i a t e l y . I b e l i e v e t h a t you asked Mr. Jones about what 

happens w i t h one quart of t r a n s m i s s i o n f l u i d . What we want i s 

t h a t the operator who s p i l l s a quart of t r a n s m i s s i o n f l u i d 

would scrape up t h a t contaminated s o i l , perhaps. 

I mean, t h i s should be i n t h e i r p l a n . They can 

propose other t h i n g s . But, f o r example, they scrape i t up, and 

they put i t i n a 55-gallon drum, and then when they dispose of 
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t h e i r other waste t h a t they generate d u r i n g the d r i l l i n g 

o p e r a t i o n s , t h a t they would haul i t o f f and a p p r o p r i a t e l y 

dispose of i t . 

What we don't want i s f o r people t o s i t there and 

say, " I t ' s less than the f i v e - b a r r e l r e p o r t i n g l i m i t f o r OCD." 

Even w i t h t h a t case, you're supposed to a c t u a l l y deal w i t h 

s p i l l s a p p r o p r i a t e l y . 

So we want t o make i t very c l e a r i n t h i s proposed 

r u l e we're making t h a t i f you have a s p i l l , you address i t , and 

t h a t should be i n your contingency p l a n . I don't t h i n k t h a t we 

want people t o r e p o r t t o us s p e c i f i c a l l y on, you know, Release 

N o t i f i c a t i o n Form, a 141, t h a t they had one q u a r t of 

t r a n s m i s s i o n f l u i d . But i t might be a p p r o p r i a t e f o r them t o 

put t h a t on t h e i r morning r e p o r t . 

Q. A l l r i g h t . Do you know why the Commission 

adopted a f i v e - b a r r e l r e p o r t i n g t h r e s h o l d under Rule 29? 

A. I don't. 

Q. Do you know i f the -- s t r i k e t h a t . 

One f o l l o w - u p . At the very end of your a f f i d a v i t , 

you t a l k about your expectations f o r s a f e t y plans. You wanted 

t o address contingencies, f i r e , loss of c i r c u l a t i o n , t r a f f i c 

a c c i d ents, p i p e l i n e r u p t u r e s , et cetera. Why can't the r u l e be 

as s p e c i f i c as what you say i n your a f f i d a v i t ? 

A. I use the phrase "such as." We're p u t t i n g the 

burden on the operator t o come up w i t h something. Many 
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operators have these t h i n g s i n house already. And the h e a l t h 

and s a f e t y and environment groups and many operators are q u i t e 

r i g o r o u s i n t e r n a l l y i n what they do. 

So f o r us t o s p e c i f y here i n the r u l e , t h a t might 

a c t u a l l y be less than they would normally give us. So we want 

t o look at what they're going t o pr o v i d e , what the operators 

w i l l p r o v i d e t o us. They may have some e x c e l l e n t ideas already 

canned, already i n place. 

Q. Mr. von Gonten, could you t e l l us your view? 

Does t h i s r u l e need more work? 

A. I t would b e n e f i t from more p o l i s h i n g i f t h a t 

i s where you're going at -- as would any r u l e , I would say. 

Q. Okay. 

MR. HALL: That's a l l I have, Mr. Chairman. 

CHAIRMAN FESMIRE: Ms. Foster? 

MS., FOSTER: Thank you. 

CROSS-EXAMINATION 

BY MS. FOSTER: 

Q. Mr. von Gonten, d i r e c t i n g you t o Section 9B(5), 

which i s the requirement f o r maps, one of the t h i n g s t h a t 

you're r e q u i r i n g on the map i s a d e t a i l on farms, which i s your 

new number C there? 

A. Yes, I see i t . 

Q. Just f o r c l a r i f i c a t i o n , what exact i n f o r m a t i o n do 

you need on the farms? Would t h a t be the surface l o c a t i o n , how 

PAUL BACA PROFESSIONAL COURT REPORTERS 

500 4th Street, NW, Suite 105, Albuquerque, NM 87102 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

182 

l a r g e t h e i r a g r i c u l t u r e area i s , where t h e i r cows a c t u a l l y 

graze? And how do you d e f i n e a farm? 

A. Well, t h a t ' s a p r e t t y good question, because I 

don't t h i n k we d e f i n e d t h i s or d i s t i n g u i s h e d i t i n t e n t i o n a l l y 

from ranches, f o r example. But i f you have i r r i g a t e d land, i f 

you've a c t u a l l y got crop land i n t h e r e , then I t h i n k t h a t would 

be a p p r o p r i a t e f o r t h a t t o be prov i d e d t o us on t h i s map. 

And the reason f o r t h i s i s t h a t some farmer can 

a c t u a l l y say, "Hey, t h i s p i p e l i n e i s going r i g h t through my 

south pasture." 

Q. Right. Now, what happens i f t h a t ' s l i k e a BLM 

grazing a l l o t m e n t ? Do you want t h a t i n f o r m a t i o n as we l l ? 

A. That would be, I b e l i e v e , covered by the surface 

ownership, which i s (5) (a) . 

Q. Right. But you would j u s t -- the operator would 

j u s t need t o say s e c t i o n so-and-so i s a gra z i n g a l l o t m e n t and, 

t h e r e f o r e , I don't need t o give you the exact dimensions of 

where my proposed EDP i s on top of t h a t ranching land? 

A. I t h i n k t h a t would s u f f i c e . I t h i n k the reason 

i s t h a t , you know, you can look -- you can walk out there and 

see a p a r t i c u l a r p l o t t h a t i s being i r r i g a t e d and a c t i v e l y 

farmed versus where i t ' s j u s t open range land or, you know, 

gra z i n g land where BLM has, you know, leased i t out t o 

somebody. The whole area i s probably going t o be grazed by the 

cows. 
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Q. Right. And you're also r e q u i r i n g i n f o r m a t i o n on 

a l l b u i l d i n g i n f r a s t r u c t u r e . Does t h a t i n c l u d e any f u t u r e 

power l i n e s or anything? Are you l o o k i n g f o r a l l the 

i n f o r m a t i o n t h a t a p o t e n t i a l operator might have? 

A. I t h i n k t h i s i s j u s t t o e x i s t i n g b u i l d i n g s and 

i n f r a s t r u c t u r e . 

Q. Okay. 

A. I t wouldn't be i n a p p r o p r i a t e f o r someone who had 

knowledge of i t t o show t h a t there's a road t h a t ' s i n the plans 

t h a t the county i s going t o c o n s t r u c t . You can always add t h a t 

a d d i t i o n a l i n f o r m a t i o n , but you're l i m i t e d t o what's a c t u a l l y 

on the ground now. 

We don't s p e c i f i c a l l y address t h i n g s t h a t are 

contemplated or plans t h a t are not i n existence now and t h a t 

may never be b u i l t . 

Q. Okay. Thank you. Then your water courses --

t h a t ' s the new a d d i t i o n t o Subsection E and i t ' s the same 

d e f i n i t i o n f o r waters courses used i n the P i t Rule? 

A. Yes. 

Q. Okay. My understanding of Section 9B(5) i s t h a t 

the operator i s t o provide i n f o r m a t i o n on the boundaries, 

geographic and g e o l o g i c a l f e a t u r e s , and t h a t you are t o 

evaluate the s e n s i t i v i t y of an area? 

A. I n t e r e s t e d persons would be able t o evaluate 

t h a t . I t may not be something t h a t t h i s p a r t i c u l a r agency 
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would deal w i t h , but i t may be something t h a t the BLM would 

evaluate. I t could be another State agency. 

Q. But you were here f o r Mr. Jones testimony, 

c o r r e c t ? 

A. Yes. 

Q. And h i s review of Section J t a l k e d about t h a t the 

D i v i s i o n i s going t o review the E x p l o r a t i o n and Development 

Plan pursuant t o p r o t e c t i o n of c o r r e l a t i v e r i g h t s and 

prev e n t i o n of waste and p r o t e c t i o n of human h e a l t h and the 

environment, r i g h t ? 

A. That's c o r r e c t . 

Q. And I don't t h i n k I ever got an answer t o the 

question, but how i s the OCD's involvement of a plan? I s i t 

j u s t review f o r completeness, or w i l l you be i n v o l v e d i n these 

s e n s i t i v i t y discussions only d u r i n g the hearing process or 

p r i o r t o the hearing process? 

A. My understanding i s t h a t what we're proposing now 

i s an a p p l i c a t i o n completeness d e t e r m i n a t i o n ; t h a t at t h a t 

p o i n t , i t goes forward t o hearing. 

And I t h i n k what we're t r y i n g t o propose or answer i s 

t h a t d u r i n g the e n t i r e hearing process i n f o r m a t i o n w i l l come 

f o r t h e i t h e r by p u b l i c comments or perhaps something, as 

Mr. Jones addressed, w i t h SHPO requirements. And only a t t h a t 

p o i n t w i l l we go forward as a p a r t y perhaps t o the hearing 

examiner w i t h our own concerns t h a t we noted t h a t would be more 
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t e c h n i c a l comments at t h a t time. 

So we would a c t u a l l y put ourselves i n a p o s i t i o n of 

w a i t i n g t o see what other p u b l i c comments were received. 

Q. So based on at the hearing, i f there's a 

dis c u s s i o n of s e n s i t i v i t y of an area, i s t h a t the p o i n t t h a t 

you would be d i s c u s s i n g w i t h the operator the distance of 

setbacks, e t ceter a , from e x i s t i n g b u i l d i n g s and a l l that? Or 

i s there any guidance t h a t operators are supposed t o f o l l o w f o r 

t h a t i n the e x i s t i n g r u l e s ? 

A. Well, the setbacks t h a t we would enforce would be 

on P i t Rule setbacks, and I b e l i e v e I've been reminded t h a t i f 

somebody i s d r i l l i n g closed-loops, then there's no setback 

requirements other than probably being a water course or 

something l i k e t h a t . The more r i g o r o u s ones would be i f you 

a c t u a l l y had a d r i l l i n g p i t . So we have those. 

Other people or other agencies may have setback 

requirements. For example, not only do you not put something 

through a b u r i a l ground t h a t ' s known t o SHPO, but maybe there's 

a setback requirement around t h e r e . 

I don't know what t h e i r r e g u l a t i o n s would s p e c i f y , 

but at t h a t p o i n t , I would t h i n k t h a t the hearing examiner 

would address the concerns of SHPO, f o r example, and say, " I t 

looks l i k e you need t o move your road or your p i p e l i n e or power 

l i n e s or something t h a t you were running out t h e r e t o avoid 

t h i s s e n s i t i v e area." 
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Q. I would imagine t h a t a hearing process would be a 

give-and-take t h i n g where you probably wouldn't f i n i s h the 

hearing i n one afternoon or one morning. 

A. I don't t h i n k I've ever seen a hearing t h a t was 

f i n i s h e d i n one day. 

Q. So i t sounds l i k e i t ' s going t o be a 

give-and-take process depending on what the OCD's 

recommendations are going t o be and depending on the p u b l i c 

comments and the a d d i t i o n a l i n f o r m a t i o n the h e aring o f f i c e r 

wants. 

A. I t h i n k t h a t ' s l i k e l y t o be c o r r e c t , e s p e c i a l l y 

so given t h a t even a good f a i t h operator who i s doing 

a b s o l u t e l y the best t h a t he can may not have access t o the 

i n f o r m a t i o n t h a t was considered t o be c o n f i d e n t i a l because of 

c u l t u r a l s i g n i f i c a n c e . 

Q. Okay. Now, under Rule 10 i t says, t h a t unless 

otherwise s p e c i f i e d i n the approved E x p l o r a t i o n and Development 

Plan, there's a l i s t of t h i n g s t h a t an operator must do, and 

one of those i s t o -- s h a l l d r i l l the w e l l using a closed-loop 

system, r i g h t ? 

A. You're t a l k i n g about 10B(1). I d i d n ' t a c t u a l l y 

t e s t i f y on t h a t , but I ' d be happy t o t r y t o answer your 

questio n . 

Q. The question I have i s : I s there an instance 

where an operator might be able t o make the argument t h a t they 
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shouldn't have t o use a closed-loop system, e s p e c i a l l y i f they 

f i t under the parameters of your P i t Rule? 

A. I b e l i e v e Mr. Jones would have been able t o 

answer t h a t question more completely than I . I don't know i f 

they can get an exception t o these a d d i t i o n a l requirements f o r 

the APD i n 3 9.10. 

Q. Okay. 

A. But I'm — I seem t o be r e c a l l i n g t h a t , yes, you 

may be able t o apply f o r an exception f o r a closed-loop. 

Q. Well, because under the P i t Rule -- and you 

t e s t i f i e d a t the P i t Rule -- th e r e are c e r t a i n l o c a t i o n s , 

depending on your c h l o r i d e l e v e l s , t h a t you would not have t o 

a u t o m a t i c a l l y use the closed-loop system. 

A. I t h i n k i t was d e p t h - r e l a t e d . 

Q. Depth -- I'm s o r r y . Depth-related. And then the 

c h l o r i d e was the issue of whether we --

A. That's r i g h t . Closure standards were more 

r e l a t e d t o c h l o r i d e s . 

Q. Right. So the use of an exception, i t would be 

r e l a t i n g t o t h i s proposed r u l e , c o r r e c t ? 

A. Yes. They would have t o have the EDP f i r s t and 

then get the APDs. I n the APD process, they could apply f o r 

exceptions. 

Q. But i f you --

A. But I don't know the answer whether t h i s 39.10 
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p r o h i b i t s g e t t i n g an exception or not. 

Q. Right. I'm l o o k i n g a t the instance i f you are 

less than -- or g r e a t e r than 50 f e e t t o ground water, which 

means under normal circumstances, you would be out of the 

closed-loop system requirement. 

Because the P i t Rule does not have--

CHAIRMAN FESMIRE: Ms. Foster, I t h i n k you're 

m i s s t a t i n g p a r t of the r u l e . There i s no closed-loop 

requirement. There i s a requirement t h a t they not use a p i t . 

MS. FOSTER: Yes. 

CHAIRMAN FESMIRE: But the r e i s not a closed-loop 

requirement. 

MS. FOSTER: That's r i g h t . You're r i g h t . Thank you 

f o r the c o r r e c t i o n . I t ' s l a t e i n the day. But less than --

under the P i t Rule -- c o r r e c t me i f I'm wrong -- i f you're less 

than 50 f e e t t o ground water, you w i l l use a closed-loop 

system. You won't use earthen p i t s . 

CHAIRMAN FESMIRE: You w i l l not use a p i t ; t h a t ' s 

c o r r e c t . 

MS. FOSTER: Right. 

Q. (By Ms. F o s t e r ) : So you could have an operator 

who's going t o make an a p p l i c a t i o n under the EDP t o use earthen 

p i t s , but they're going t o have t o demonstrate depth t o ground 

water? 

A. The way I read 39.10B(1) i s i t says they s h a l l 
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1 use a close- loop system. And I b e l i e v e t h a t t h a t p r o v i s i o n 

2 a p p l i e s i n the G a l i s t e o Basin i n Santa Fe County. Whether 

3 there can be a exception t o t h a t , I don't know. 

4 Q- Okay. So i r r e g a r d l e s s of depth t o ground water, 

5 t h a t ' s your understanding? That they're going t o be using 

6 closed-loop systems? 

7 A. I would have t o do some research on t h a t . 

8 Q. Okay. As i t p e r t a i n s t o the q u a l i t y of the 

9 water, the operator b a s i c a l l y doesn't have t o prove a negative, 

10 r i g h t , t h a t the water t h a t might be the r e i s not p r o t e c t a b l e ? 

11 A. The State Engineer's O f f i c e witness t e s t i f i e d 

12 t h a t the pre sumption the State Engineer's O f f i c e i s under i s 

13 t h a t the water would be p r o t e c t a b l e u n t i l a demonstration i s 

14 made otherwise. 

15 Q. And t h a t would be the operator's burden? 

16 A. That would be the operator's burden. 

17 Q. Okay. Are you f a m i l i a r w i t h the G a l i s t e o Basin 

18 Report? 

19 A. Yes . 

20 Q. Okay. And OCD recommendations i n the G a l i s t e o 

21 Basin Report p 

22 A. Yes, I have a copy here. 

23 Q. Looking at page 26. 

24 A. Could you remind me of what e x h i b i t number t h a t 

25 i s , please? 
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Q. Oh, I'm s o r r y . 

CHAIRMAN FESMIRE: I t ' s 20. 

MS. FOSTER: 20? Okay. 

THE WITNESS: And what page? 

Q. (By Ms. F o s t e r ) : Page 26. Looking at the second 

t o the l a s t paragraph, there i s a request i n t h i s r e p o r t by the 

OCD and the OCC t o expand the s t a t u t o r y mandates and a u t h o r i t y 

t o p r o t e c t surface water and ground water; i s t h a t c o r r e c t ? 

A. That was a dis c u s s i o n i n t h i s r e p o r t , yes. 

Q. Yes. And i t a c t u a l l y s t a t e s t h a t the a u t h o r i t y 

f o r p r o t e c t i o n of ground water under the O i l and Gas Act i s 

under three d i r e c t i v e s : To prevent o i l and gas and water from 

escaping the s t r a t a ; t o r e g u l a t e produced water t o p r o t e c t 

against contamination of f r e s h water s u p p l i e s ; and t o re g u l a t e 

the d i s p o s i t i o n of o i l f i e l d waste t o p r o t e c t human h e a l t h and 

the environment. Are you f a m i l i a r w i t h t h a t ? 

A. Yes, I ' d say t h a t I'm f a m i l i a r w i t h the s t a t u t e . 

Q. So there i s a request f o r expansion t o increase 

the a u t h o r i t y of p r o t e c t i o n of ground water; i s t h a t c o r r e c t , 

according t o t h i s r e p o r t ? 

A. This r e p o r t d i d s t a t e t h a t . That was a-

recommendation t h a t the s t a t u t o r y mandates be expanded, which 

would r e q u i r e an act of the L e g i s l a t u r e . 

Q. Okay. And then one l a s t q u e s t i o n : I n terms of 

the de minimum s p i l l q u e s t i o n , I understand t h a t you want t o 
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have an operator present you w i t h a contingency plan i f there 

are any s p i l l s on l o c a t i o n ? 

A. That's r i g h t . 

Q. Again, what happens to an operator i f there i s a 

s p i l l ? He has an approved EDP, and there i s a s p i l l on 

l o c a t i o n t h a t would not f a l l under your s p i l l r u l e s normally. 

I n other words, he d i d n ' t f o l l o w h i s contingency p l a n , such as 

i f a minor s p i l l occurred. I s he i n v i o l a t i o n of anything a t 

t h a t point? 

A. Yes. I f he has an approved E&D Plan t h a t 

s p e c i f i e s what we w i l l do i n a contingency, such as a very 

minor s p i l l , less than f i v e b a r r e l s , and he doesn't comply w i t h 

i t , he i s i n v i o l a t i o n of h i s E&D Plan. 

Q. Okay. 

A. And probably -- t h a t ' s an i n t e r e s t i n g p o i n t , 

whether t h a t would be a c o n d i t i o n on the APD. 

Q. Okay. So then i t ' s f e a s i b l e t h a t f o l l o w i n g a l l 

the requirements of the EDP could end up being a c o n d i t i o n o f 

the APD? 

A. We're g e t t i n g a l o t of acronyms. I haven't seen 

t h a t i n the r u l e , but i t seems l o g i c a l t o me. But, again, the 

EDP -- the E&D Plan -- i s approved before they even apply f o r 

the APD. 

Q. Right. Okay. 

A. They're bound by t h e i r E x p l o r a t i o n and 
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Development Plan, and i f they f a i l t o comply w i t h one of those 

c o n d i t i o n s , then I'm not sure t h a t t h i s plan e x p r e s s l y 

addresses what k i n d of enforcement opt i o n s the D i v i s i o n has. 

Q. Well, t h a t i s my concern on behal f of small 

o p e r a t o r s . 

Now, small operators coming i n w i l l o b v i o u s l y have 

smaller E&D Plans than a l a r g e r operator t h a t would probably 

present you w i t h something t h a t ' s probably the e q u i v a l e n t of 

what they're doing now f o r a master p l a n . I s t h a t how you 

en v i s i o n an EDP? 

A. I'm not f a m i l i a r w i t h the term "master p l a n . " 

Q. Okay. Well, when you have a l a r g e operator, 

ConocoPhillips, who comes i n t o an area, and they know t h a t 

they're going t o have a d r i l l i n g p l an of 100 w e l l s i n a year, 

they, g e n e r a l l y , my understanding i s , l i k e t o get a l o t of 

t h e i r p e r m i t t i n g done around the same time i f t h e y ' r e i n the 

same geologic area. 

A. Such as f o r a coal bed methane? 

Q. Right. Right. 

A. Okay. 

Q. Now, i f you have an operator, a small operator, 

who's coming i n t o do one w e l l , the EDP might only apply t o 

t h a t s i n g l e w e l l t h a t they're going t o be doing. 

A. I f they get an approved one, i t would be f o r what 

they proposed, and i f they proposed i n your s i t u a t i o n a s i n g l e 
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w e l l , t h a t would be a l l t h a t they would be approved f o r . 

Q. A l l r i g h t . Now, question on the r e l a t i o n s h i p s 

t h a t you have between operators. I f you have small operators, 

say, f i v e small operators who have g o t t e n together, and they 

have a plan between those f i v e operators t o do m u l t i p l e w e l l s , 

do they need t o submit an EDP f o r a l l those l o c a t i o n s i f 

they're j u s t a l o o s e l y - k n i t group of j u s t operators w i t h maybe 

d i f f e r e n t o p e r a t i n g r e s p o n s i b i l i t i e s on those f i v e wells? 

A. I don't t h i n k I know the answer t o t h a t question. 

But i t seems t o me t h a t i f you have p a r t n e r s h i p s , I guess they 

would be s p e c i f i e d i n there as f a r as the general i n f o r m a t i o n . 

I t says the operator's name, address, and so on. 

So i f you have f i v e p o t e n t i a l operators t h a t are 

going t o be o p e r a t i n g under an EDP -- E&D Plan, a l l those 

operators would need t o be there i f they were going t o be the 

operator. I guess i f they're j u s t a p a r t n e r but not the 

operator, then t h e i r name does not have t o be on the 

a p p l i c a t i o n . 

Q. So I ' l l ask the l e g a l department. Okay. 

And you mentioned i n your cross-examination t h a t the 

de minimus releases are f o r any contaminant t h a t are under the 

3103 c o n s t i t u e n t s . 

A. I'm s o r r y . Where are we l o o k i n g at? 

Q. I n the contingency p l a n , where there's going t o 

be a c o n t r o l of any releases, even de minimus releases? 
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A. Right. 

Q. Releases would i n c l u d e any contaminant under the 

WQCC 3103 Rule? 

A. No. I t h i n k what we say i s when we have a 

mon i t o r i n g program, we would have a c o n s t i t u e n t l i s t . That's 

where we s t a r t o f f w i t h the 3103 l i s t . 

I f you have a release, and i t ' s t r a n s m i s s i o n f l u i d , 

we don't have t h a t on the WQCC l i s t . So what we're t a l k i n g 

about i s -- I t h i n k the m o n i t o r i n g program i s when I was 

r e f e r r i n g t o 3103. Your contingency plan should be i f you 

s p i l l i t on the ground, you d i g up the r e s i d u a l 

contamination --

Q. Okay. 

A. -- f o r example, w i t h the one quart example. 

Q. A l l r i g h t . And you agree w i t h the statement t h a t 

Mr. Jones made i n h i s testimony t h a t an operator could come i n 

and get a surface waste management f a c i l i t y i n Santa Fe County 

or G a l i s t e o Basin w i t h o u t having t o go through the EDP plan? 

A. That's r i g h t . 

Q. And the surface waste management f a c i l i t y has 

3103 c o n s t i t u e n t s and hydrocarbons? 

A. We're t r y i n g t o be c o n s i s t e n t on our m o n i t o r i n g 

l i s t s , yes. 

Q. A l l r i g h t . 

MS. FOSTER: I have no f u r t h e r questions. Thank you. 
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CHAIRMAN FESMIRE: Commissioner Bailey? 

EXAMINATION 

BY COMMISSIONER BAILEY: 

Q. On page 4 of E x h i b i t 4, you have a paragraph 

l a b e l e d "Waste Management." And i n t h a t paragraph, you 

reference Rule 10B(2) t h a t i t p r o h i b i t s operators from 

d i s p o s i n g on s i t e and always must be c o l l e c t e d , p r o p e r l y 

s t o r e d , managed, and s a f e l y t r a n s p o r t e d o f f s i t e f o r f i n a l 

d i s p o s i t i o n . 

Does t h a t modify the P i t Rule f o r t h i s area? 

A. This s p e c i a l p r o v i s i o n i s i n 39.10B(2), i n 

a d d i t i o n t o the requirements of the P i t Rule. The P i t Rule 

s t i l l a p p l i e s i n the G a l i s t e o Basin and Santa Fe County; 

however, these are a d d i t i o n a l requirements. 

Q. Okay. But doesn't the P i t Rule all o w d i s p o s a l of 

waste on s i t e under c e r t a i n c o n d i t i o n s ? 

A. Yes, i t does. 

Q. And t h i s p r o h i b i t s d i s p o s a l of waste on s i t e 

under a l l c o n d i t i o n s ? 

A. Yes, i t does. 

Q. Has the r e been any testimony, any p r e s e n t a t i o n , 

any contamination case, anything a t a l l t o i n d i c a t e why the 

Commission was i n e r r o r i n the way i t promulgated the P i t Rule 

concerning waste d i s p o s a l on s i t e ? 

A. We are not proposing or of the op i n i o n t h a t the 
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Commission e r r e d i n i t s P i t Rule. What we're saying i s t h a t 

t h i s i s i n Part 39, our s p e c i a l p r o v i s i o n s , s p e c i a l r u l e s . And 

these are spe:cial p r o v i s i o n s f o r the G a l i s t e o Basin and Santa 

Fe County. 

Q. What I'm asking i s : What i s the j u s t i f i c a t i o n 

f o r m odifying the a p p l i c a t i o n of the P i t Rule? I t sounds l i k e 

sour grapes t o me. 

A. Our goal was t o come up w i t h a d d i t i o n a l 

p r o t e c t i o n given the s p e c i a l nature of the G a l i s t e o Basin and 

Santa Fe County. And p a r t of t h a t was d r i v e n by our lack of 

knowledge about the hydrogeology, and p a r t of i t was t o provide 

f o r p u b l i c n o t i c e so t h a t people who have a u t h o r i t y over 

c u l t u r a l l y s i g n i f i c a n t areas or a r c h e o l o g i c a l s i t e s or the 

t r i b e s would have an o p p o r t u n i t y t o make comment on t h a t . 

Q. Which they a l s o had p u b l i c comment p e r i o d f o r the 

P i t Rule. We both sat through t h a t f o r months. 

A. Yes. Again, these are above and beyond the P i t 

Rule. These are s p e c i a l p r o v i s i o n s . The P i t Rule i s statewide 

and s t i l l a p p l i e s . But the s p e c i a l p r o v i s i o n s are i n a d d i t i o n 

t o the P i t Rule requirements. 

Q. Why i s the P i t Rule not adequate i n t h i s case? 

That's what I'm t r y i n g t o get t o . 

A. I would rephrase my answer. I t ' s t h a t because of 

the Executive Order, because of the i n f o r m a t i o n t h a t we found 

out during outreach, and because of the G a l i s t e o Basin Report, 
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we proposed these r e g u l a t i o n s t o the Commission t o provide 

a d d i t i o n a l p r o t e c t i o n of the environment and the c u l t u r a l 

resources i n the G a l i s t e o Basin and Santa Fe County. 

Q. But you present no testimony t o i n d i c a t e t h a t 

t h ere has been f a i l u r e of the P i t Rule. 

A. We have not made any testimony t h a t there's been 

a f a i l u r e of the P i t Rule i n the Ga l i s t e o Basin or Santa Fe 

County. 

Q. On page 3, there's a s e c t i o n l a b e l e d Rule 9B(6), 

and the l a s t sentence of t h a t says, "Given t h a t the p o t e n t i a l 

of proposed p r o d u c t i v e area may be l a r g e , the operator must 

provide a r e p o r t t h a t covers the e n t i r e p r o d u c t i v e area." 

What i f the operator doesn't have the o p e r a t i n g 

r i g h t s f o r as l a r g e of an area t h a t you're l o o k i n g at here? 

A. What we're l o o k i n g f o r here i s t h e i r best 

estimate of the p o t e n t i a l p r o d u c t i v e area, and we've had some 

dis c u s s i o n on whether another phrase may be b e t t e r . 

From my p e r s p e c t i v e , i t i s t h a t a t some p o i n t they 

use a best estimate, whether i t ' s 50 percent, t o the s p i l l 

p o i n t of the s t r u c t u r e t h a t they're d r i l l i n g and t e s t i n g or 

something e l s e , some other number i n t e r n a l l y they do. They put 

an o u t l i n e on the map and say, "This i s our best estimate of 

the p o t e n t i a l l y p r o d u c t i v e area." That may be very l a r g e . 

The numbers I heard when Tecton was i s s u i n g some 

press releases was 100 m i l l i o n b a r r e l s . The i n t e n t of the 
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s p e c i a l p r o v i s i o n s i s t o put other agencies -- among the i n t e n t 

of t h i s r u l e -- i s t o allow other agencies who have a u t h o r i t y , 

such as SHPO, t h a t goes beyond what the D i v i s i o n a u t h o r i t y 

extends t o as f a r as p r o t e c t i o n of a r c h e o l o g i c a l s i t e s or 

c u l t u r a l s i t e s . 

They w i l l be put on n o t i c e t h a t here i s an 

E x p l o r a t i o n and Development Plan t h a t addresses, l e t ' s say, 

10, 000 acres.. I t could be q u i t e l a r g e , and they need t o cover 

t h a t e n t i r e area w i t h a hydrogeologic and s i t e r e p o r t . 

Q. But i f an operator only has a small lease and 

does not have o p e r a t i n g r i g h t s f o r what may be determined as 

the e n t i r e p r o d u c t i v e area, are you asking them t o go beyond 

t h e i r lease r i g h t s ? 

A. Let's see i f I understand your q u e s t i o n . Let's 

say t h a t they assume t h a t there's a 10,000-acre p r o d u c t i v e 

area, but they only have r i g h t s t o 640, f o r example. I s t h a t 

the scenario you're asking me t o consider? 

Q. Yes. Yes. 

A. I t h i n k t h a t I would argue t h a t i t i s t h e i r 

p r o d u c t i o n t h a t they need t o be responsible f o r . So they may 

be r e p o r t i n g on a subset of the e n t i r e p o t e n t i a l l y p r o d u c t i v e 

area t h a t they don't have the other acreage t i e d up, and t h a t 

they would be responsible f o r t h e i r , say, 640 i f t h a t was a l l 

t h a t they had leased. 

Q. So t h i s should be mo d i f i e d t o pro v i d e a r e p o r t 
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t h a t covers the e n t i r e p r o d u c t i v e area of t h e i r lease? 

A. And t h a t would be changed. I t h i n k I would agree 

w i t h t h a t , and t h a t would be 9B(6). I t h i n k t h a t might be a 

u s e f u l r e v i s i o n t o the proposed r u l e . 

Well, a c t u a l l y , I guess you could also say t h a t t h e i r 

E&D Plan can only cover the area t h a t they have r i g h t s t o ; 

t h e r e f o r e , i t wouldn't h u r t t o add t h a t . But I t h i n k t h a t 

t h e r e could be some confusion about the best estimate of the 

pr o d u c t i v e area, which i s i n 9B(2), versus the area t o be 

covered by the proposed p l a n and one-half m i l e beyond the 

boundary of t h a t area, which might be l i m i t e d t o t h e i r acreage. 

I see t h a t there i s a p o i n t t o be made t h e r e , yes. 

Q. The s e c t i o n concerning s p i l l s , de minimus s p i l l s , 

I ' l l go at i t from a d i f f e r e n t angle. Why i s there no 

reclamation plan connected w i t h a s p i l l r e p o r t ? 

A. There may be i n t h e i r w r i t t e n contingency p l a n . 

Q. I s t h a t going t o be a requirement f o r reclamation 

and r e - v e g e t a t i o n of any s i t e impacted by i t ? 

A. I don't b e l i e v e t h a t t h i s contingency p l a n 

addresses, say, pad and road reclamation. 

Q. And my b i g quest i o n i s : Why not? 

A. To answer your question d i r e c t l y , I haven't seen 

i n the O i l and Gas Act anything t h a t s p e c i f i c a l l y mandates t h a t 

the D i v i s i o n promulgate r u l e s on t h a t issue. I understand t h a t 

both BLM and the State Land O f f i c e have more d i r e c t mandates t o 
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address rec l a m a t i o n of impacted areas by p i p e l i n e s or road or 

pads i n a d d i t i o n t o any s o r t of s p i l l s . 

Q. I'm j u s t seeing i t from the p e r s p e c t i v e of a 

member of the p u b l i c who says, "There's a pad out t h e r e . How 

come there's no s p e c i f i c r u l e t h a t says they have t o 

re-vegetate t h a t as p a r t of the environment?" 

I t h i n k the environment i s not being served w e l l 

since t h a t i s one of the requirements, the mandates, the 

mantra, of OCD t h a t surface r e s t o r a t i o n seems t o f a l l i n 

between the cracks. 

A. I couldn't disagree w i t h t h a t statement. 

CHAIRMAN FESMIRE: Commissioner B a i l e y , can I count 

on your h e l p i n g me i n lobbying t h i s issue? 

COMMISSIONER BAILEY: You bet. But I don't b e l i e v e 

you need t o have any f u r t h e r l e g i s l a t i v e a c t i o n i n order t o do 

t h a t . That's why I keep b r i n g i n g t h i s up a t every hearing we 

have. Because I b e l i e v e i t ' s i m p l i c i t i n p r o t e c t i o n of the 

environment. 

Q. (By Commissioner B a i l e y ) : I n o t i c e t h a t there 

are no cl o s u r e plans r e q u i r e d . 

A. Closure of what k i n d of a f a c i l i t y ? 

Q. Any f a c i l i t y . 

A. They would s t i l l be r e q u i r e d under t h e i r P i t 

Rule. They would s t i l l have t o meet the cl o s u r e . 

Q. So we can apply the P i t Rule here? 
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A. The P i t Rule does apply throughout the Ga l i s t e o 

Basin and Santa Fe County. I t has a d d i t i o n a l p r o v i s i o n s here 

t h a t l i m i t the operator t o a closed-loop system under 10B(1). 

Q. And the only j u s t i f i c a t i o n f o r t h a t i s the f i a t ? 

A. This was p r o t e c t i v e , and I would say t h a t , f o r 

example, a f t e r a p e r i o d of time -- not n e c e s s a r i l y j u s t f i v e 

years, but a f t e r a p e r i o d of time, i f the D i v i s i o n and the 

State Engineer's O f f i c e and the other agencies t h a t would be 

impacted by o i l and gas e x p l o r a t i o n i n t h i s area are 

comfortable, t h a t you could have a p i t i n t h i s area because you 

know the depth t o ground water now. 

That could be, I t h i n k , addressed i n a s p e c i a l pool 

order t h a t t h i s requirement does not need t o continue a f t e r 

they t r a n s i t i o n t o being covered by a s p e c i a l pool order. 

COMMISSIONER OLSON: Could I jump i n on t h i s issue? 

COMMISSIONER BAILEY: Go ahead. 

COMMISSIONER OLSON: Because I t h i n k — c o r r e c t me i f 

I'm wrong -- but I t h i n k i t ' s already covered i n 39.10B. 

Because i f you look a t the preface r i g h t there i n B, i t says 

"Unless otherwise s p e c i f i e d i n an approved E x p l o r a t i o n and 

Development Plan." 

So these p r o v i s i o n s below apply unless somebody t r i e s 

t o propose not t o do t h a t , and they go through the hearing, and 

they would be allowed t o do t h a t , I b e l i e v e ; i s t h a t c o r r e c t ? 

THE WITNESS: Again, t h i s was not the area where I 
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a c t u a l l y o f f e r e d d i r e c t testimony on t h i s s e c t i o n , so I would 

say t h a t -- l e t ' s see. That p a r t was covered by Brad. 

COMMISSIONER OLSON: Well, maybe I ' l l j u s t ask. I t 

does say, "Unless otherwise s p e c i f i e d i n an approved 

E x p l o r a t i o n and Development Plan," c o r r e c t ? 

THE WITNESS: I t does say t h a t . 

COMMISSIONER OLSON: Okay. 

COMMISSIONER BAILEY: Which means i t ' s a requirement 

unless an exception i s granted --

COMMISSIONER OLSON: — as p a r t of the hearing on the 

Ex p l o r a t i o n and Development Plan. That's the way I read t h a t . 

I t seems t o me t h a t -- maybe we're debating t h i s -- but i t 

seems to me t h a t t h a t would al l o w an exception as p a r t of an 

E&D Plan. 

COMMISSIONER BAILEY: But the r e are no exceptions 

allowed. 

CHAIRMAN FESMIRE: I t h i n k we're d e l i b e r a t i n g . 

COMMISSIONER BAILEY: I have no f u r t h e r questions. 

CHAIRMAN FESMIRE: Commissioner Olson? I mean, i t ' s 

your t u r n now. 

COMMISSIONER OLSON: Right. 

EXAMINATION 

BY COMMISSIONER OLSON: 

Q. Well, I guess t h i s comes back t o t h a t same issue. 

D r i l l i n g p i t s are p r o h i b i t e d i n r u l e -- proposed Rule 39.10. I 
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guess, how does t h i s apply? Production p i t s are s t i l l allowed 

as pursuant t o the e x i s t i n g P i t Rule? I s t h a t -- do I 

understand t h a t c o r r e c t l y ? 

A. S p e c i f i c a l l y , the reading -- the l i t e r a l reading 

of i t i n 10B(1) says, " d r i l l i n g the w e l l . " And i t does address 

d r i l l i n g or workover f l u i d s w i t h o u t using below-grade tanks or 

p i t s . 

Again, t h i s was not the focus of my testimony, and I 

probably can't give you a best p o s s i b l e answer t o t h a t 

q u e s t i o n . 

CHAIRMAN FESMIRE: Can I ask a question? 

COMMISSIONER OLSON: Uh-huh. 

CHAIRMAN FESMIRE: But pr o d u c t i o n p i t s wouldn't be 

allowed under general r u l e s , would i t ? 

THE WITNESS: Well, we use the terms "temporary and 

permanent p i t s . " 

CHAIRMAN FESMIRE: Okay. Permanent p i t s wouldn't be 

allowed under general r u l e s ; i s n ' t t h a t c o r r e c t ? 

THE WITNESS: I don't know the answer t o t h a t . I 

t h i n k a permanent p i t could be allowed. I t depends on i f you 

had a surface waste management f a c i l i t y , f o r example. We've 

t a l k e d about t h a t . I f t h a t ' s p a r t of your o v e r a l l p l an, you 

have to get a permit f o r t h a t . 

Let's say t h a t you were, I don't know, o p e r a t i n g a 

c e n t r a l i z e d land farm, and maybe you would have a permanent p i t 
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f o r s e p a r a t i o n of c u t t i n g s or something. I don't know. I 

t h i n k you could have a permit f o r t h a t . 

CHAIRMAN FESMIRE: I apologize. Go ahead. 

COMMISSIONER OLSON: No, t h a t ' s okay. That's kind of 

r i g h t where I was g e t t i n g at t h a t i t seems you could use one. 

Q. (By Commissioner Olson): You work a l o t on 

remediation of contaminated ground water, don't you? 

A. Yes, I do. 

Q. I s the i n t e n t of t h i s r u l e as p r e v e n t i o n of 

p o l l u t i o n t h a t could r e s u l t i n impacts on f r e s h waters? 

A. I t i s . One of the major purposes of t h i s r u l e i s 

to -- by implementing s p e c i a l p r o v i s i o n s t o a f f o r d e x t r a 

p r o t e c t i o n of ground water. 

Q. And i s t h a t due t o the cost b e n e f i t s , then, of 

pr o d u c t i o n p r e v e n t i o n versus cleanup? 

A. I t would c e r t a i n l y p l a y a p a r t i n i t , but the 

s p e c i a l p r o v i s i o n s were proposed w i t h o u t any s o r t o f cost 

a n a l y s i s . 

But your p o i n t i s t h a t p r e v e n t i o n i s c e r t a i n l y more 

c o s t - e f f e c t i v e than remediation. I would agree w i t h t h a t 

completely. 

Q. We've had some p u b l i c concerns expressed i n our 

p u b l i c comments about w e l l t r a c i n g and concerns about ground 

water contamination from h y d r a u l i c f r a c t u r i n g of the w e l l s . 

Are you aware of any cases i n New Mexico of ground water 
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contamination from h y d r a u l i c f r a c t u r i n g ? 

A. I couldn't exclude i t , but I'm not p e r s o n a l l y 

f a m i l i a r w i t h any ground water contamination cases t h a t are due 

to f r a c i n g . 

Q. And you work on most o f the ground water 

contamination cases f o r the OCD? 

A. Yes. 

Q. And maybe t h i s i s something t h a t you had sa i d , 

but i t ' s been awhile; maybe you don't remember. But I had 

w r i t t e n down t h a t you had made a statement t h a t you don't 

b e l i e v e a company could submit a pl a n f o r a one-well w i l d c a t . 

Did I understand something i n c o r r e c t l y , or --

A. I f t h e i r E x p l o r a t i o n and Development Plan was a 

one-well prospect, I don't t h i n k t h a t I would b e l i e v e t h a t 

t h e i r economics would pass muster given the lack of -- the 

general lack of i n f r a s t r u c t u r e i n t h i s area. 

I t ' s not l i k e they can j u s t t i e i n t o an e x i s t i n g 

p i p e l i n e . I t ' s not l i k e they have i n j e c t i o n w e l l s t h a t they 

can dispose of produced water. The p r o j e c t has t o bear the 

cost of a l l t h a t other waste and i n f r a s t r u c t u r e , and i t would 

be s u r p r i s i n g t o me, i n my experience, t h a t a s i n g l e w e l l could 

bear t h a t i n t h i s area. You could probably do t h a t i n the more 

e s t a b l i s h e d regions of New Mexico. 

Q. Would i t be p o s s i b l e i f they could submit an E&D 

Plan f o r a one-well w i l d c a t and t h a t ' s a l l they can do, I 
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guess, a t t h a t p o i n t ? And then i f they need t o do anything 

e l s e , they would have t o come back and p o t e n t i a l l y go through 

hearing again on i t ? 

A. I would t h i n k t h a t they would need t o . Again, I 

would be under the impression, p e r s o n a l l y , t h a t they were t i g h t 

h o l i n g the D i v i s i o n at t h a t p o i n t and not g i v i n g t h e i r best 

estimate. 

Q. Okay. 

COMMISSIONER OLSON: That's a l l I have. 

EXAMINATION 

BY CHAIRMAN FESMIRE: 

Q. Mr. von Gonten, you i n d i c a t e d i n response t o a 

question from Commissioner B a i l e y t h a t t h e r e had been no 

f a i l u r e of the P i t Rule t h a t you were f a m i l i a r w i t h . 

A. I n the G a l i s t e o Basin and Santa Fe County was --

my i n t e n t was w i t h t h a t s p e c i f i c area. 

Q. But the P i t Rule i s being appealed, i s n ' t i t ? 

A. Yes, i t i s . 

Q. And, you know, even a b l i n d s q u i r r e l f i n d s an 

acorn once i n a w h i l e . What happens i f i n d u s t r y p r e v a i l s on 

one of t h e i r appeals? 

A. Let's say t h a t they p r e v a i l on the P i t Rule. 

Well, I don't know what would happen, i f i t would be remanded 

to the Commission t o remedy some flaw t h a t the courts 

determine. 
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But i f you're saying t h a t the e n t i r e P i t Rule was set 

aside and we were back t o the previous P i t Rule, w e l l , then, 

t h i s proposal stands on i t s own legs. 10B(1) would s t i l l say 

"closed-loop system." 

Q. So i n order t o p r o t e c t -- t o adequately p r o t e c t 

the G a l i s t e o Basin, we'd s t i l l need -- and under t h a t 

c o n d i t i o n -- and t h a t ' s not the only c o n d i t i o n -- but under 

t h a t c o n d i t i o n , we would s t i l l need t h i s p r o v i s i o n ; i s t h a t 

c o r r e c t ? 

A. That's c o r r e c t . Our l o g i c i s s t i l l t h a t the 

State Engineer has r e p o r t e d i n t h e i r p a r t of the G a l i s t e o Basin 

Report t h a t the ground water resources i n t h i s area are very 

p o o r l y understood, and we would s t i l l advocate a go-slow, 

g o - p r o t e c t i v e approach beginning o f f w i t h closed-loop. 

I b e l i e v e I also t e s t i f i e d t h a t at some p o i n t , when 

s u f f i c i e n t i n f o r m a t i o n has been gathered and you would 

t r a n s i t i o n t o being covered by a s p e c i a l pool p r o v i s i o n or a 

s p e c i a l pool order, t h a t the closed-loop system at t h a t p o i n t 

may no longer be r e q u i r e d . 

Q. Now, you elab o r a t e d a l i t t l e b i t on your comment 

about the one-well prospect. I t h i n k we need t o go i n t o t h a t a 

l i t t l e f a r t h e r . 

Was what you were saying, a s i n g l e - w e l l prospect w i l l 

not g e n e r a l l y bear the r i s k of an e x p l o r a t o r y -- i n an 

e x p l o r a t o r y area? I s t h a t what were you were t e l l i n g me? 
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A. I wouldn't b e l i e v e t h a t they're g i v i n g us t h e i r 

best estimate. I n other words, i f they thought t h a t t h e i r one 

s i n g l e w e l l would adequately produce a l l the o i l t h a t they 

discovered w i t h t h a t s i n g l e w e l l -- i n other words, i t was a 

s i n g l e w e l l drainage -- then I don't t h i n k t h a t t h a t w e l l ' s 

going t o ever make any money f o r the operator, would be my 

i n c l i n a t i o n . 

Q. Okay. P r o v i s i o n 9B(7) ( f ) again, we're t a l k i n g 

about the operator's estimate of the number and l o c a t i o n of 

development w e l l s . When a company evaluates a prospect l i k e 

t h i s , they have -- w e l l , they probably run sev e r a l cases; i s 

t h a t c o r r e c t ? 

A. That's my experience. 

Q. And of those cases, they have a high case and a 

low case? 

A. That's my experience. 

Q. And they have an expected case, don't they? 

A. Yes. That would be my preference f o r a best 

estimate. 

Q. And t h a t ' s the p o i n t I'm g e t t i n g t o . So they've 

already -- when they've done the economics f o r t h i s , they have 

done t h e i r best estimate of what the p o t e n t i a l f o r t h i s 

prospect i s ; i s t h a t c o r r e c t ? 

A. I n any o i l and gas company I've been i n v o l v e d 

w i t h , yes. 
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Q. So i t ' s not a major problem t o acquire the data 

t h a t they would need t o comply w i t h t h i s , i s there? 

A. I t h i n k they have i t i n t h e i r pocket. 

Q. One of the disadvantages of going l a s t up here i s 

t h a t a l l the good questions are taken. 

CHAIRMAN FESMIRE: I have no f u r t h e r questions. 

Ms. MacQuesten, do you have a r e d i r e c t of t h i s 

witness? 

MS.. MACQUESTEN: Yes, please. 

CHAIRMAN FESMIRE: How long do you t h i n k you're going 

t o take, ma'am? 

MS. MACQUESTEN: 15 minutes. 

CHAIRMAN FESMIRE: Okay. 

REDIRECT EXAMINATION 

BY MS. MACQUESTEN: 

Q. Mr. von Gonten, l e t ' s get back t o the questions 

about the p r o v i s i o n i n 10B t h a t apply t o APDs of w e l l s d r i l l e d 

i n the G a l i s t e o Basin area. There were questions about whether 

an exception could be obtained t o any of these requirements, 

and I b e l i e v e i t was Commissioner Olson who p o i n t e d out t h a t 

t h a t f i r s t l i n e i n Section B says, "Unless otherwise s p e c i f i e d 

i n an approved E x p l o r a t i o n and Development Plan, these 

c o n d i t i o n s apply." Do you see t h a t ? 

A. Yes, I do. 

Q. I ' d l i k e t o d i r e c t your a t t e n t i o n t o 39.9B(10). 
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And 39.9B i s the p a r t of the proposed r u l e t h a t says what an 

operator needs t o put i n t o t h e i r a p p l i c a t i o n f o r an E x p l o r a t i o n 

and Development Plan. And t h a t Paragraph 10, could you read 

what t h a t says? 

A. 9B(10) says, "Any proposed exceptions t o the 

requirements set out i n Subsection B, 19.15.39.10 NMAC and 

evidence t h a t o p e r a t i n g i n accordance w i t h the proposed 

exceptions w i l l prevent waste, p r o t e c t c o r r e l a t i v e r i g h t s , 

p r o t e c t f r e s h water, and p r o t e c t human h e a l t h and the 

environment." 

Q. So t h a t p r o v i s i o n sets out the mechanism f o r 

o b t a i n i n g an exception as p a r t s of an E x p l o r a t i o n and 

Development Plan? 

A. I n l o o k i n g a t i t now, i t seems l i k e they are 

allowed t o propose exceptions i n t h e i r a p p l i c a t i o n . 

Q. But the burden would be on the operator t o show 

t h a t i t would be p r o t e c t i v e of the environment? 

A. I t would have t o meet these performance 

standards. 

Q. Okay. Let me ask you about the questions t h a t 

were r a i s e d by Mr. H a l l about the a p p l i c a t i o n f o r an 

Ex p l o r a t i o n and Development Plan. He asked about the l e v e l of 

s p e c i f i c i t y and suggested t h a t we were not g i v i n g the operator 

enough i n f o r m a t i o n about the var i o u s elements t h a t needed t o be 

incl u d e d i n the p l a n . 
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A. Was t h i s the question t h a t was proposed t o me i n 

December? 

Q. Well, i t was also brought up -- i t ' s come up 

several times, but i t was brought up again today about -- he 

t a l k e d t o you about the Gold Book having more s p e c i f i c 

requirements than t h i s r u l e and suggested t h a t i t would be 

b e n e f i c i a l f o r the operator t o have more i n f o r m a t i o n . 

Let me ask you t h i s i n the context of a s p e c i f i c 

example. Let's look a t -- w e l l , l e t me, f i r s t of a l l , back up. 

For a pl a n t o be approved, Mr. Jones t e s t i f i e d about 

Section J, t h a t the D i v i s i o n must f i n d t h a t approval w i l l 

prevent waste, p r o t e c t c o r r e l a t i v e r i g h t s , and p r o t e c t f r e s h 

water and human h e a l t h and the environment. 

A. Correct. 

Q. As a whole; i s t h a t r i g h t ? 

A. That's the general performance standard. 

Q. And t h a t the plan as a whole must meet t h a t 

standard? 

A. Correct. 

Q. Let's look a t one s p e c i f i c requirement of the 

plan , j u s t as an example, and I ' d l i k e t o use the monitor w e l l 

p r o v i s i o n . 

I t t a l k s about -- i t says the operator must submit as 

p a r t of i t s proposal f o r an E x p l o r a t i o n and Development Plan a 

proposed plan f o r i n s t a l l i n g monitor w e l l s t o determine depth 
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t o water and s a t u r a t e d t h i c k n e s s , o b t a i n b a s e l i n e water 

samples, and det e c t releases. 

A. Yes, (7) (a) . 

Q. Now, i t doesn't t e l l you what t h a t plan has t o 

be, r i g h t ? 

A. No. I t i s not s p e c i f i c as f a r as the d e t a i l s . 

Q. I t doesn't t e l l you how many monitor w e l l s , where 

they're l o c a t e d , anything l i k e t h a t ? 

A. That's c o r r e c t . 

Q. Would those d i f f e r e n t f a c t o r s d i f f e r depending on 

the plan t h a t was being proposed? 

A. Yes, I t h i n k so. You would also look at l e a s t 

one monitor w e l l as a minimum, but you might consider t h a t i f a 

landowner had a water w e l l , they might be able t o use t h a t 

water w e l l as a monitor w e l l . Although I t h i n k t h i s came up 

before. And our tendency would be t o r e j e c t t h a t because water 

w e l l s are not completed the same way t h a t a monitor w e l l i s . 

I f you have a very l a r g e proposed program t h a t would 

be covered by the E&D Plan, then I t h i n k you're going t o need 

several monitor w e l l s . But, again, t h a t depends on how much 

i n f o r m a t i o n i s already known and w i l l vary from s i t e t o s i t e i n 

the G a l i s t e o Basin and Santa Fe County. 

Q. Would i t make a d i f f e r e n c e i f the a v a i l a b l e 

evidence shows t h a t the operator was proposing w e l l s next t o or 

i n an arroyo or other area t h a t might recharge the ground 
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water? 

A. Yes, i t would. That's one of the t h i n g s t h a t we 

would have t o consider. You assume -- w e l l , I don't know t h a t 

we should assume anything i n the area where there's so l i t t l e 

i n f o r m a t i o n . But my impression i s t h a t the G a l i s t e o Creek was 

once a f l o w i n g creek, given the a r c h a e o l o g i c a l s i t e s , and f o r a 

p e r i o d of time, from a few thousand years t o a few hundred 

years ago. I t ' s e s s e n t i a l l y d r i e d up. I'm basing t h a t on a 

conversation w i t h the a r c h a e o l o g i s t at an outreach. 

So I t h i n k you have t o assume t h a t there's recharge 

i n the arroyos, and whereas t h e r e might, be ground water highs 

below the arroyos and ground water lows on some i n t e r s t r e a m 

area or mesa or something, t h a t the water t a b l e has d e c l i n e d 

f u r t h e r i n those areas. But there i t ' s s t i l l more shallow 

beneath an arroyo. 

Q. But i t ' s p o s s i b l e t h a t i f the area s e l e c t e d by 

the operator was p a r t i c u l a r l y v u l n e r a b l e , t h a t t h a t might 

d i c t a t e a d i f f e r e n t m o n i t o r i n g p l a n , then, i f you pi c k e d an 

area where evidence showed t h a t perhaps there was no ground 

water or p r o t e c t a b l e f r e s h waters? 

A. Yes, I t h i n k so. 

Q. So context i s everything? 

A. The s i t e - s p e c i f i c nature would d i c t a t e what i s 

ap p r o p r i a t e . 

Q. There were questions about whether an operator 
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could propose? an E x p l o r a t i o n and Development Plan f o r a s i n g l e 

w e l l , and you answered t h a t i n the context of c u r r e n t s i t u a t i o n 

being t h a t t h e r e i s n ' t i n f r a s t r u c t u r e , and you expressed doubts 

t h a t an operator would come i n w i t h a s i n g l e e x p l o r a t o r y w e l l 

i f he d i d n ' t t h i n k t here was more p r o d u c t i o n out th e r e than a 

s i n g l e w e l l would j u s t i f y ; i s t h a t r i g h t ? 

A. That's c o r r e c t . 

Q. Now, given t h a t the i n i t i a l review of an 

E x p l o r a t i o n and Development Plan i s simply "check the box," 

have they met a l l of the 13 items t h a t need t o be i n the p l a n , 

you wouldn't have the power t o k i c k t h a t plan out at t h a t 

p o i n t , would you? 

A. No. I t h i n k at t h a t p o i n t , we would say the 

a p p l i c a t i o n i s complete. 

Q. So the operator would make h i s case t o the 

hearing examiner t h a t i t was -- r e a l l y was h i s best estimate 

t h a t -- and i t was t r u e t h a t he was only going t o d r i l l one 

w e l l , and h i s best estimate was very l i m i t e d as t o the 

production? 

A. He would have t o make t h a t case t o the hearing 

examiner. 

Q. But your concerns could be r a i s e d by the D i v i s i o n 

or by other p a r t i e s at t h a t hearing? 

A. Yes. 

Q. Let's change the scenario and say t h a t 
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development has taken place i n the G a l i s t e o Basin over many 

years, and the r e are e x i s t i n g producing w e l l s ; t h e r e i s an o i l 

and gas i n f r a s t r u c t u r e ; t h e r e are waste f a c i l i t i e s ; there are 

p i p e l i n e s . And a new operator comes i n and proposes a s i n g l e 

w e l l . 

Would t h a t change your e v a l u a t i o n of whether t h a t 

s i n g l e w e l l E x p l o r a t i o n and Development Plan was an ap p r o p r i a t e 

g o o d - f a i t h estimate? 

A. Yes, i t would. 

Q. So, again, context i s e v e r y t h i n g , r i g h t ? 

A. Yes, i t i s . What you're t a l k i n g about i s i f i t 

comes i n an e s t a b l i s h e d o i l and gas province i n New Mexico, and 

I t h i n k at t h a t p o i n t we may have w e l l moved past t h i s r u l e 

being i n e f f e c t . 

Q. And i t ' s i m p o r t a n t , as we look a t each of the 

requirements of a pla n , t o understand t h a t they are not -- the 

p o i n t of the process i s not t o look a t them i n i s o l a t i o n , but 

to evaluate the plan as a whole; i s t h a t r i g h t ? 

A. That's c o r r e c t . They have t o meet the general 

performance standards. 

Q. One more issue, and t h a t i s on the enforcement of 

these p r o v i s i o n s . 

MS. MACQUESTEN: I would l i k e the Commission t o take 

a d m i n i s t r a t i v e n o t i c e of one of our r u l e s . I t ' s 19.15.5.11. 

1 And w i t h your permission, I ' d l i k e Mr. von Gonten t o read i t 
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i n t o the record. 

CHAIRMAN FESMIRE: What's the t i t l e of the rule ? 

THE WITNESS: E n f o r c e a b i l i t y of Permits and 

A d m i n i s t r a t i v e Orders. 

MS. FOSTER: I'm s o r r y . What's i t again? 

THE WITNESS: I f you have a new copy of the r u l e 

book, which i s e f f e c t i v e December 1, i t ' s on page 41. The 

c i t a t i o n i s 19.15.5.11. 

MS. FOSTER: Thank you. 

THE WITNESS: S h a l l I read i t ? 

MS. MACQUESTEN: Please. 

THE WITNESS: "The person who conducts an a c t i v i t y 

pursuant t o a pe r m i t , a d m i n i s t r a t i v e order, or other w r i t t e n 

a u t h o r i z a t i o n f o r approval of the D i v i s i o n s h a l l comply w i t h 

every term, c o n d i t i o n , and p r o v i s i o n of the permit, 

a d m i n i s t r a t i v e order, a u t h o r i z a t i o n , or approval." 

Q. (By Ms. MacQuesten): So i f an operator i s 

ope r a t i n g w i t h the approval of an E x p l o r a t i o n and Development 

Plan and v i o l a t e s t h a t p l a n , they would also be i n v i o l a t i o n of 

t h i s r u l e , r i g h t ? 

A. That's c o r r e c t . 

Q. And v i o l a t i o n of t h i s r u l e i s su b j e c t t o a l l 

enforcement mechanisms t h a t are a v a i l a b l e t o the OCD; i s t h a t 

r i g h t ? 

A. That's c o r r e c t . 
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MS. MACQUESTEN: That's a l l I have. 

CHAIRMAN FESMIRE: Mr. Hall? 

MR. HALL: I have no more questions. 

CHAIRMAN FESMIRE: Ms. Foster? 

MS. FOSTER: Just one quick l i n e of q u e s t i o n i n g . 

RECROSS-EXAMINATION 

BY MS. FOSTER: 

Q. I n Rule 10B, i t s t a t e s t h a t unless you get the 

exception i n the E x p l o r a t i o n and Development Plan, t h a t the 

on s i t e c l o s u r e methods -- and I b e l i e v e i t ' s the P i t Rule 

t h a t ' s c i t e d -- w i l l not be allowed. 

A. I would have t o cross-check t h a t , but I b e l i e v e 

t h a t Part 17 i s the P i t Rule, and I would imagine t h a t 17.13 

t a l k s about the o n s i t e c l o s u r e . 

Q. Okay. So, again, an operator — and under the 

other s e c t i o n t h a t Ms. MacQuesten c i t e d -- would a c t u a l l y have 

t o go f o r an exception and have to demonstrate t h a t t h a t 

exception f o r o n s i t e c l o s u r e , which i s 11 i n the P i t Rule, i s 

p r o t e c t i v e of human h e a l t h and the environment i n t h i s 

instance? 

A. That's c o r r e c t . My understanding i s t h a t under 

9B(10) t h a t they can propose -- excuse me — exceptions t o 

39.10. 

Q. Okay. And, again, i n the testimony i n the P i t 

Rule hearing, d i d we not have t h i s discussion? Or i s the P i t 
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Rule designed t o be p r o t e c t i v e of human h e a l t h and the 

environment, p r o t e c t i o n of c o r r e l a t i v e r i g h t s , and p r e v e n t i o n 

of waste? 

A. I t ' s designed f o r waste management. And, yes, i t 

meets those other standards, as w e l l . 

Q. Okay. So i f an operator i s meeting the 

requirements of the P i t Rule, i s he not already meeting your 

exception? 

A. I don't t h i n k t h a t t h a t argument i s something I 

would agree w i t h . These p r o v i s i o n s here i n 39.10 are s p e c i a l 

p r o v i s i o n s , a d d i t i o n a l requirements, and they are being 

proposed t o the Commission because of the s p e c i a l c o n d i t i o n s 

t h a t we encounter i n the G a l i s t e o Basin and Santa Fe County, 

s p e c i f i c a l l y t h a t we don't know the depth t o water. 

That we -- as f a r as the P i t Rule, i n p a r t i c u l a r , 

t h i s doesn't apply n e c e s s a r i l y t o , say, the a r c h e o l o g i c a l 

s i t e s . But l o o k i n g s t r i c t l y at i t from the P i t Rule, we don't 

know the depth t o water, so we are proposing a d d i t i o n a l 

requirements t h a t were f o r a d d i t i o n a l p r o t e c t i o n t o the ground 

water. 

Q. Would you be able t o estimate how many water 

w e l l s t h e r e are i n Santa Fe County and the G a l i s t e o Basin? 

A. No. 

Q. Thousands? Hundreds? 

A. I'm not here t o guess. 
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Q. Okay. Well, Santa Fe County i s p r e t t y w e l l 

populated; i s i t not? 

A. Yes. 

Q. Okay. And have we had any testimony at a l l about 

depth t o ground water i n Santa Fe County? 

A. The State Engineer's O f f i c e witness t e s t i f i e d 

t h a t g e n e r a l l y n o r t h of the G a l i s t e o Basin i n the no r t h e r n p a r t 

or c e n t r a l p a r t of Santa Fe County i s t h a t the geology i s less 

complex, and they are more knowledgeable about the depth t o 

groundwater i n t h a t area. And I b e l i e v e also the area t o the 

south of the G a l i s t e o Basin. 

Q. Okay. 

MS. FOSTER: I have no f u r t h e r questions. 

CHAIRMAN FESMIRE: Anything f u r t h e r from the 

Commissioners? 

COMMISSIONER BAILEY: No questions. 

CHAIRMAN FESMIRE: Commissioner Olson? 

COMMISSIONER OLSON: No questions. 

CHAIRMAN FESMIRE: Ms. MacQuesten, i s t h a t your f i n a l 

witness? 

witnesses? 

MS.. MACQUESTEN: Yes. 

CHAIRMAN FESMIRE: Mr. H a l l , do you have any 

MR. HALL: No witnesses. 

CHAIRMAN FESMIRE: Ms. Foster? 
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MS. FOSTER: No witnesses. 

CHAIRMAN FESMIRE: Okay. I t h i n k what w e ' l l do at 

t h i s time i s open the f l o o r f o r p u b l i c comment. I know t h a t 

t h e r e has been a t l e a s t one person who i n d i c a t e d t h a t they have 

a p u b l i c comment. I s there anybody else besides Mr. Frederick 

who would l i k e t o make a comment? 

Okay. Ms. Noon, I know you have already made a 

comment i n t h i s case. Your comment won't be r e p e t i t i v e , w i l l 

i t ? 

MS. NOON: No, s i r . 

CHAIRMAN FESMIRE: Okay. Mr. Fre d e r i c k , since you 

were f i r s t , why don't you go ahead and come forward. 

We have two op t i o n s . You can e i t h e r make a p u b l i c 

comment or you can be sworn and give testimony. Which would 

you r a t h e r do? 

MR. FREDERICK: Well, I'm wondering i f there might be 

a t h i r d o p t i o n . Because I , as a lawyer, f i l e d a n o t i c e of 

recommended changes on behal f of D r i l l i n g Santa Fe, and we had 

t a l k e d about, I t h i n k , at the f i r s t h e a ring t h a t I ' d make, more 

or l e s s , not a c l o s i n g argument, but I want t o make some l e g a l 

p o i n t s on our recommended changes. 

So t o the extent t h a t the n o t i c e of recommended 

changes wasn't s u f f i c i e n t t o enter an appearance now -- But I 

won't be c a l l i n g witnesses or anything l i k e t h a t . This j u s t 

has t o do w i t h a l i t t l e f u r t h e r e x p l a n a t i o n of our recommended 
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changes. 

Also, i n a d d i t i o n , I d i d n o t i c e some t h i n g s t h a t need 

t o be c l a r i f i e d . And I j u s t have some s l i g h t amendments t h a t 

I ' d l i k e t o give before the Commission. 

CHAIRMAN FESMIRE: Okay. Well, Mr. Frederick, I 

t h i n k your remarks would be considered argument and not 

testimony. 

MR., FREDERICK: That would be g r e a t . I'm p e r f e c t l y 

acceptable w i t h t h a t . 

CHAIRMAN FESMIRE: I s there an o b j e c t i o n ? 

MR,. HALL : No . 

MS. FOSTER: Yes. 

CHAIRMAN FESMIRE: What's your o b j e c t i o n ? 

MS. FOSTER: That i f Mr. Fr e d e r i c k wanted t o be 

present and p a r t of t h i s hearing, he should have been here a l l 

three days t h a t we s u f f e r e d through t h i s . 

MR,. FREDERICK: A c t u a l l y , I have been here and — 

MS,. FOSTER: Well, then, Mr. Fr e d e r i c k , you could 

have entered an appearance and cross-examined witnesses i s my 

argument. There's no need. At t h i s p o i n t , you can submit 

w r i t t e n comments. 

I f he had comments ahead of time, again, I would make 

the same argument t h a t I made w i t h the e a r l i e r witnesses i n 

t h i s hearing,, which i s t h a t I would l i k e the o p p o r t u n i t y t o 

have seen those comments so t h a t we could cross-examine t h i s 
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witness. I t ' s b a s i c a l l y the same argument. 

CHAIRMAN FESMIRE: Okay. Mr. Fre d e r i c k , I t h i n k 

your --

Ms., MacQuesten, d i d you have a response? 

MS.. MACQUESTEN: I don't b e l i e v e t h a t what 

Mr. Fre d e r i c k i s proposing i s any d i f f e r e n t from any member of 

the p u b l i c making a comment. 

The only need t o enter an appearance i s i f you wish 

t o cross-examine witnesses or present testimony, and I don't 

t h i n k t h a t ' s what he intends t o do. 

CHAIRMAN FESMIRE: Your comments are not i n the genre 

of t e c h n i c a l testimony, are they, Mr. Frederick? 

MR. FREDERICK: These are p u r e l y l e g a l comments 

having t o do w i t h — our comments have t o do w i t h p u b l i c 

n o t i c e , preemption, and the hearing, and they have nothin g do 

w i t h s u b s t a n t i v e t e c h n i c a l testimony or f a c t u a l matters. 

CHAIRMAN FESMIRE: Okay. I t h i n k we're going t o 

allow Mr. Frederick's comments, and the Commission does 

understand t h a t they are i n the nature of the comments, and 

they are not testimony. 

MR. FREDERICK: Thank you, Mr. Chairman. 

MS. FOSTER: Just f o r the record, Mr. Fesmire, I'm 

not q u i t e c l e a r on the r u l e t h a t t h i s body has when i t comes t o 

how you weight testimony; i n t h i s instance, p u b l i c comment 

testimony. 
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I f i t ' s p u b l i c comments, but not under oath, does 

t h a t have more or less weight than j u s t a p u b l i c comment t h a t 

i s not under oath at a l l f o r your d e l i b e r a t i v e purposes, and 

weighing and the f i n d i n g s document t h a t w i l l be produced 

l a t e r on? 

CHAIRMAN FESMIRE: I t ' s not s p e c i f i c a l l y set out i n 

the r u l e s , but sworn testimony i s testimony t h a t the Commission 

can consider i n t h e i r d e l i b e r a t i o n s . Comments, p u b l i c 

comments, are statements of p o l i c y t h a t the Commission can 

hear, but I don't t h i n k t h a t they can use p u b l i c comments t o 

support a p o s i t i o n . But they can hear i t , and they need t o 

hear i t . Okay? 

MS. FOSTER: Okay. Thank you. 

MR. FREDERICK: Thank you, Mr. Chairman, 

Commissioners. Again, I'm here as a lawyer on be h a l f of 

D r i l l i n g Santa Fe County. 

I n general, D r i l l i n g Santa Fe County supports the 

r u l e , and we s a i d t h a t i n our n o t i c e of the recommended 

changes. We t h i n k i t w i l l help p r o t e c t Santa Fe's water 

resources, minimize the f o o t p r i n t of o i l and gas op e r a t i o n s . 

But I t h i n k most s i g n i f i c a n t l y , i t ' s one of the only instances 

where there's an o p p o r t u n i t y f o r the p u b l i c t o get n o t i c e of 

o i l and gas operations and t o p a r t i c i p a t e i n the proceeding, so 

we view t h a t as k i n d of the most s i g n i f i c a n t d i f f e r e n c e s i n 

these r e g u l a t i o n s -- somewhat d i f f e r e n t than the P i t Rule a l s o . 
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And what I ' d l i k e t o do a t t h i s time, as I mentioned, 

I do have some amendments t o the n o t i c e of recommended changes 

t h a t are already i n the records. I f I may approach and j u s t 

hand those out? 

And I ' l l be asking leave of the Chairman and the 

Commission t o get those on the record. 

CHAIRMAN FESMIRE: Why don't you w a i t j u s t a minute. 

Mr. Fr e d e r i c k , go ahead. 

MR.. FREDERICK: Okay. Thank you. 

I'm going t o do t h i s r e a l q u i c k l y because i t ' s 

g e t t i n g towards 5:00. 

MS. FOSTER: Mr. Frederick, I'm s o r r y . Are these the 

amendments t h a t you proposed e a r l i e r d u r i n g the comment p e r i o d , 

or are these new amendments or recommended changes? 

MR., FREDERICK: I n red are the proposed amendments t o 

the n o t i c e of recommended changes. I n black would be the 

o r i g i n a l n o t i c e of recommended changes. They're very much 

non-substantive. I t ' s j u s t t o c l a r i f y some t h i n g s . 

MS.. FOSTER: Okay. Thank you. 

MR., FREDERICK: The f i r s t recommended change t h a t 

I ' l l t a l k about -- I'm not going t o t a l k about a l l of them --

has t o do w i t h an issue t h a t Mr. Olson brought up, and t h a t ' s 

t o have e f f e c t i v e p u b l i c n o t i c e . You need t o have the n o t i c e 

published. And I should say " p u b l i c n o t i c e . " You need t o have 

t h a t n o t i c e published, not only i n the l e g a l s e c t i o n , but 
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somewhere else i n the newspaper t h a t ' s c a l c u l a t e d t o give 

e f f e c t i v e n o t i c e t o the p u b l i c t h a t t h e y ' l l a c t u a l l y see. 

And some of the background f o r t h a t i s i n our court 

cases. Everybody knows about the -- or a l l the lawyers know 

about the famous case of Mullane v. C e n t r a l Hanover Bank & 

Trust where they p o i n t e d out maybe f o r the f i r s t time the 

obvious f a c t t h a t i t ' s chance alone t h a t the p u b l i c w i l l happen 

t o read the back of the newspaper and f i n d out t h a t some o i l 

and gas or whatever i t i s -- t h a t t h e y ' l l get n o t i c e of i t 

through the l e g a l advertisement or the c l a s s i f i e d s . 

And our c o u r t of appeals a c t u a l l y reviewed t h a t 

language and echoed i t , and t h a t was i n the case 

of Martinez v. Maggiore, and I can get the c i t e s i f you want 

the c i t e s . Your lawyer can look these up, of course. And i n 

t h a t case, the co u r t c i t e d t h a t language i n Mullane f o r the 

reason i n the S o l i d Waste Act t h a t there's a requirement. 

I t h i n k Mr. Olson was a l l u d i n g t o t h i s , t h a t you have 

t h i s n o t i c e p u b l i s h e d , both i n the back of the newspaper --

t h a t ' s f i n e , but also i n someplace else i n the newspaper, 

presumably towards the f r o n t where the n o t i c e i s reasonably 

c a l c u l a t e d t o a c t u a l l y provide n o t i c e and not j u s t be k i n d of a 

p e r f u n c t o r y o p e r a t i o n . 

So we would support -- and our proposed language j u s t 

t r a c k s the language of the S o l i d Waste Act. We also would 

r e q u i r e n o t i c e i n E n g l i s h and Spanish. 
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The next proposed changes -- t h i s would be number two 

on our l i s t here. I t has t o do w i t h -- and t h i s issue has also 

come up where you have p u b l i c n o t i c e and p u b l i c hearing on the 

o r i g i n a l p l an, but on the -- not n e c e s s a r i l y , I should say --

on the amendments, replacements, or renewal of the plan. 

And we would propose an amendment t h a t would r e q u i r e 

or a t l e a s t have the same c r i t e r i a f o r p u b l i c n o t i c e and 

hearing on a renewal and amendments, because we t h i n k t h a t the 

p u b l i c w i l l f e e l m i s led i f the o r i g i n a l p lan i s done pursuant 

t o a p u b l i c procedure but i t can be s u b s t a n t i a l l y m o d i f i e d 

o u t s i d e of a p u b l i c procedure. So we're j u s t l o o k i n g at a 

symmetry t h e r e . 

We would agree t h a t i t should be up t o the D i v i s i o n , 

the d i s c r e t i o n w i t h respect t o renewals, i f there's no change 

at a l l w i t h regard t o a renewed p l a n . 

And I ' d l i k e t o s k i p t o the preemption issue. And I 

t h i n k the Commission can take a d m i n i s t r a t i v e n o t i c e of the f a c t 

t h a t Santa Fe County has enacted a very l e n g t h y ordinance on 

o i l and gas. And t h a t ordinance i s d i r e c t e d towards addressing 

issues t h a t are t r a d i t i o n a l l o c a l i n t e r e s t s -- t h i n g s l i k e 

a v a i l a b i l i t y of ser v i c e s and i n f r a s t r u c t u r e , t r a f f i c , l and use 

c a p a b i l i t y , p r o p e r t y values, noise and nuisance, and other 

matters w i t h i n the l o c a l government's p o l i c e powers t h a t are 

outsi d e the purview of the O i l and Gas D i v i s i o n . 

Our proposed language would f i r s t make i t c l e a r and 
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express t h a t o i l and gas operators are r e q u i r e d t o comply w i t h 

l o c a l ordinances t h a t are d u a l l y enacted. 

Second, the r e g u l a t i o n would i n c l u d e an express 

statement t h a t the r u l e s aren't intended t o preempt l o c a l 

ordinances. 

And, t h i r d , i n the event a l o c a l ordinance has a 

requirement t h a t ' s more s t r i c t than some c o n d i t i o n i n the 

E x p l o r a t i o n and Development Plan, t h a t the l o c a l ordinance 

would apply unless there's a reasonable f i n d i n g t h a t the l o c a l 

r u l e would somehow cause waste or damage c o r r e l a t i v e r i g h t s . 

And the idea t h a t the r u l e should i n c l u d e an 

expressed p r o v i s i o n about preemption, t h a t ' s not unique. I t ' s 

been done be f o r e . The Environment Department has a c t u a l l y done 

i t i n se v e r a l instances. For example, i n the A i r Q u a l i t y 

C o n t r o l Act, I would r e f e r the Commission t o NMAC 20.2.10.6, 

20.2.60.6, and 20.2.61.6, where there's express language saying 

t h a t the r u l e s are not intended t o preempt more s t r i n g e n t 

requirements t h a t may be imposed under l o c a l law. 

And I would also p o i n t out t h a t as Commissioner 

B a i l e y no doubt knows, t h a t i n the Land O f f i c e leases which are 

s t a t u t o r y , o p erators, lessees, have t o comply w i t h l o c a l 

environmental r e g u l a t i o n s , as w e l l . 

So i f there are no questions --

CHAIRMAN FESMIRE: There are no questions allowed. 

MS. FOSTER: Mr. Commissioner, I know t h a t we have 
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two weeks t o give you f i n d i n g s and recommendations. I would 

l i k e t o respond s p e c i f i c a l l y t o Mr. Frederick's new se c t i o n 

recommendations on preemption questions since I know t h a t w i l l 

be an issue t h a t you and I w i l l be b a t t l i n g out dur i n g t h i s 

coming session d u r i n g the general l e g i s l a t u r e on the preemption 

question. 

A c t u a l l y , we're on the same side as you on the county 

issue. So we'd l i k e t o have OCD j u r i s d i c t i o n . 

CHAIRMAN FESMIRE: Am I t o assume t h a t y o u ' l l be 

suppor t i n g any b i l l t h a t I proposed? 

MS.. FOSTER: A b s o l u t e l y not. W i l l we have the 

o p p o r t u n i t y t o respond t o that ? 

CHAIRMAN FESMIRE: I t h i n k t h a t would be a p p r o p r i a t e . 

Ms. Noon, would you l i k e t o go next? 

MS.. NOON: I would l i k e t o be sworn i n . 

CHAIRMAN FESMIRE: Raise your r i g h t hand, please. 

MARITA NOON 

a f t e r having been f i r s t d u l y sworn under oath, 

was questioned and t e s t i f i e d as f o l l o w s : 

MS.. NOON: Chairman Fesmire, I apologize. There i s 

some s l i g h t overlap from l a s t time, i n t h a t I'm here t o oppose 

t h i s r e g u l a t i o n . My comments are d i f f e r e n t from l a s t time, but 

I haven't changed my mind. I s t h a t acceptable? 

CHAIRMAN FESMIRE: You haven't changed your mind? 

MS. NOON: No. I'm s t i l l opposing t h i s r e g u l a t i o n . 
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CHAIRMAN FESMIRE: The only l i m i t we put on i t i s 

t h a t i t not be r e p e t i t i v e . That having been s a i d , go. 

MS.. NOON: Okay. I oppose t h i s r e g u l a t i o n , t h i s 

proposed r e g u l a t i o n s on three s p e c i f i c areas t h a t I wish t o 

address. 

And those three s p e c i f i c areas -- I b e l i e v e t h a t t h i s 

r e g u l a t i o n v i o l a t e s basic American r i g h t s t h a t we as Americans 

f u n c t i o n under. The f i r s t one i s innocent u n t i l proven g u i l t y . 

That i s , the fou n d a t i o n of America's l e g a l system i s t h a t 

Americans are innocent u n t i l proven g u i l t y , which i s the reason 

why Governor B l a g o j e v i c h was able t o in t r o d u c e h i s senate 

nominee and have t h a t nominee seated i n the Senate because he's 

innocent u n t i l he's proven g u i l t y . So he has t h a t r i g h t . 

I n the case of t h i s r e g u l a t i o n , we have no instances 

of the a c t i o n t h a t we are t r y i n g t o prevent from happening. 

And so what i s happening here i s the p o t e n t i a l operators t h a t 

wish t o do businesses i n t h i s State are placed i n a p o s i t i o n of 

being assumed g u i l t y . And then they have t o come before the 

Commission and prove t h a t they are innocent. 

And so I oppose t h i s r e g u l a t i o n and many of the other 

r e g u l a t i o n s t h a t you a l l have enacted against the o i l and gas 

i n d u s t r y and others have done on other energy i n d u s t r i e s . I 

oppose i t on the grounds t h a t i t v i o l a t e s t h a t basic premise 

t h a t people are innocent u n t i l they are proven g u i l t y . 

I a l s o b e l i e v e I oppose i t on the grounds of 
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r e t r o s p e c t i v e l y and p r o p e r t y r i g h t s ; t h a t people have r i g h t s t o 

assets t h a t are i n the ground t h a t are t h e i r r i g h t s . And I 

b e l i e v e t h a t much l i k e the ominous Public Lands Act, t h a t i s --

t h a t i s i n f r o n t of the Senate t h i s very moment, t h a t t h i s 

r e g u l a t i o n , along w i t h some other previous r e g u l a t i o n s , removes 

from our c i t i z e n s the o p p o r t u n i t y t o access t h e i r p r o p e r t y . 

And I b e l i e v e t h a t t h a t i s an i n a l i e n a b l e r i g h t f o r 

American c i t i z e n s t o access t h e i r p r i v a t e p r o p e r t y . 

And the t h i r d t h i n g i s i n the area of wealth 

c r e a t i o n , t h a t the C o n s t i t u t i o n provides f o r l i f e , l i b e r t y , and 

the p u r s u i t of happiness, and t h a t p a r t of t h a t p u r s u i t of 

happiness i s earning money, earning a l i v i n g , and t h a t ' s how 

the American economy works. We need people who are w i l l i n g t o 

take a chance, t o take a r i s k , which i s what these operators 

are proposing t o do. 

They are w i l l i n g t o spend m i l l i o n s of d o l l a r s t h a t 

w i l l boost the New Mexico economy. They are w i l l i n g t o take a 

chance t h a t perhaps t h e r e i s an asset under the ground, and 

they're w i l l i n g t o gamble on t h a t . I n the process of gambling, 

they spend a l o t of money i n the State of New Mexico. But you 

know what? I f they win the gamble, i f i t happens t o pay o f f , 

who wins i s the State of New Mexico. Because we have increased 

j o b s , which i s an important t h i n g i n t h i s State at t h i s time 

and i n t h i s country, and we have increased wealth t h a t comes 

i n t o the State c o f f e r s , which are desperately i n need of 
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increased revenue. 

A d d i t i o n a l l y , as I t r a v e l throughout the country at 

ene r g y - r e l a t e d events, I t a l k r epeatedly t o people who say, 

"We're p u l l i n g out of New Mexico. New Mexico has got 

r e g u l a t i o n s t h a t have made i t too hard t o do business i n t h a t 

S t a t e . " 

And I b e l i e v e t h a t t h i s r e g u l a t i o n adds t o t h a t . I 

b e l i e v e t h a t t h i s r e g u l a t i o n chases business out of the State 

and adds t o the already e x i s t i n g delays and delays and delays 

t h a t -- t h i s r e g u l a t i o n has the apparent goal of s t a l l i n g 

p o t e n t i a l operators o f f u n t i l they run out of money or they 

give up and decide t o go d r i l l i n Texas where t h i s i s a 

f r i e n d l i e r environment. 

So I would encourage you t o r e t h i n k t h i s r e g u l a t i o n 

before you make a d e c i s i o n on i t based on those t h r e e s p e c i f i c 

p o i n t s : That c i t i z e n s of America are innocent u n t i l proven 

g u i l t y , and t h i s r e g u l a t i o n assumes g u i l t before there's any 

a c t i o n t o assume t h i s g u i l t , f o r c i n g them t o prove themselves 

innocent i n s t e a d of you p r o v i n g them g u i l t y ; i t v i o l a t e s 

p r o p e r t y r i g h t s ; and i t v i o l a t e s our c i t i z e n s ' r i g h t t o create 

wealth f o r t h i s country. 

And so I ask you t o reconsider t h i s proposed 

r e g u l a t i o n on those three areas, s p e c i f i c a l l y . Thank you. 

CHAIRMAN FESMIRE: Thank you, Ms. Noon. 

Are there any questions of t h i s witness? 
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Thank you, Ms. Noon. 

Sir? Would you s t a t e your name f o r the rec o r d , 

please? 

MR. ANDERSON: Yeah, t h i s i s Ralph Anderson. 

CHAIRMAN FESMIRE: Mr. Anderson, would you l i k e t o 

come forward? Would you l i k e t o make a statement, or would you 

l i k e t o give testimony? 

MR. ANDERSON: I j u s t want t o give a statement. This 

i s my f i r s t attempt at t h i s g a t h e r i n g here. 

CHAIRMAN FESMIRE: Okay. 

MR. ANDERSON: And I would l i k e you t o know t h a t I am 

j u s t a c i t i z e n . I l i v e i n the East Mountain area of 

Albuquerque, and I would l i k e t o encourage more o i l and more 

gas e x p l o r a t i o n . 

I know you have a l o t of d e t a i l s you have t o go 

through, but I would l i k e t o as a c i t i z e n , I ' d l i k e t o see 

us get on w i t h e x p l o r i n g . I t h i n k the country needs i t , and I 

t h i n k the State needs i t . And I have a l o t of people who, I 

t h i n k , f e e l the same way I do. They j u s t don't have the time 

to come up he;re. I'm r e t i r e d , so I can come up here and do i t . 

And t h a t ' s my comment. 

CHAIRMAN FESMIRE: Okay. Thank you very much, 

Mr. Anderson., 

Johnny, anything t h a t ' s -- have you made a statement 

i n t h i s case yet? 
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MR. MICOU: Yes, I have. 

CHAIRMAN FESMIRE: Okay. 

MR. MICOU: I f you would l i k e me not t o , t h a t ' s f i n e . 

CHAIRMAN FESMIRE: You're welcome t o as long as 

you're not r e p e t i t i v e . 

MR. MICOU: I t ' l l be r e a l , r e a l , b r i e f . 

CHAIRMAN FESMIRE: Okay. 

MR.. MICOU: And I won't be sworn i n . Thank you. 

I'm Johnny Micou, as a c i t i z e n . And I j u s t want t o 

h i g h l i g h t t h a t the reason Santa Fe County adopted an ordinance 

i s because c i t i z e n s f e l t t h a t the i n d u s t r y had been dominant, 

and, yes, they have r i g h t s , but they were also t a k i n g away from 

p r i v a t e p r o p e r t y owners. 

And I've been i n t h i s s i t u a t i o n before as was 

mentioned, Texas, where an o i l and gas company we had not 

had a settlement agreement — cut our fences, put i n new roads, 

put an e x p l o r a t o r y w e l l 8500 f e e t , and d i d the worse p r a c t i c e s , 

no p i t l i n e r s , n o t h i n g . And t h a t ' s not a very good f e e l i n g . 

So when you come back i n here, and you have t o look 

at p r i v a t e p r o p e r t y owners t h a t own the surface and where they 

have t o l i v e , i f you're going t o t a l k about going i n and 

e x t r a c t i n g and t h i n g s , and t h a t i s the only reason, w e l l , t h e r e 

are other r i g h t s . And the Santa Fe County ordinance i s a 

balancing of those r i g h t s . I t doesn't take away d r i l l i n g . I t 

doesn't take away e x p l o r a t i o n . I t ' s a ba l a n c i n g of a l l the 
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resources and a l l of the r i g h t s . 

And I ' d l i k e i n t h i s r u l e an order t o p r o t e c t a very 

s e n s i t i v e area t h a t has these other resources, and they must be 

counterbalanced and thought through. 

That's a l l I would l i k e t o say. 

CHAIRMAN FESMIRE: Thank you, Mr. Micou. 

I s t here anybody else who would l i k e t o make a 

statement? Okay. 

With t h a t , what we are going t o do i s two weeks from 

today the a t t o r n e y s w i l l need t o get us the proposed f i n d i n g s 

and conclusions. The Commission w i l l have two weeks -- a 

l i t t l e more than two weeks t h i s month -- t o evaluate those. 

And we w i l l continue t h i s case u n t i l the February 24th 

r e g u l a r l y scheduled meeting of the OCC. 

I need t o p o i n t out t h a t t h a t i s a Tuesday meeting 

r a t h e r than a Thursday meeting. I t i s also a very f u l l docket, 

so we're going t o be moving -- w e ' l l have t o keep moving on 

February 24th. But w e ' l l continue t h i s case u n t i l 

February 24th. Okay. 

MR. HALL: Are you t a k i n g c l o s i n g statements from the 

p a r t i e s on the 24th? I s t h a t when you want them? 

CHAIRMAN FESMIRE: Would you r a t h e r do your f i n d i n g s 

and conclusions before you make your c l o s i n g statements? 

MR. HALL: We do i t e i t h e r way you want. 

CHAIRMAN FESMIRE: Ms. MacQuesten? 
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MS. MACQUESTEN: I'm ready t o do i t today on c l o s i n g 

statements, i f you'd l i k e t o take them today. 

MS.. FOSTER: I'm okay w i t h t h a t . 

MR.. HALL: Or we can w a i t . 

MS.. MACQUESTEN: I t might be nice t o do them now 

wh i l e we're i n the mood and have heard the evidence. 

COMMISSIONER BAILEY: Let's take a ten-minute break. 

CHAIRMAN FESMIRE: Okay. We're going t o take a 

ten-minute break, and then we're going t o have c l o s i n g 

statements. And we w i l l also do our continuances. We've got a 

bunch of cases t o continue. We w i l l do t h a t a f t e r the c l o s i n g 

arguments. So please be back here a t 5:15. 

[Recess taken from 5:05 p.m. t o 5:16 p.m., and 

testimony continued as f o l l o w s : ] 

CHAIRMAN FESMIRE: Let's go back on the record. 

Ms. MacQuesten, I b e l i e v e you i n d i c a t e d t h a t you were 

prepared t o d e l i v e r your c l o s i n g statement. 

MS.. MACQUESTEN: Yes, s i r . 

CHAIRMAN FESMIRE: Are you going t o reserve any time 

f o r r e b u t t a l , , or are you j u s t going t o make a c l o s i n g 

statement? 

MS.. MACQUESTEN: How much time do I have? 

CHAIRMAN FESMIRE: Ten minutes. How much time do you 

need? 

MS. MACQUESTEN: I t h i n k I ' l l probably use the ten 
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minutes. 

I thank you f o r the o p p o r t u n i t y t o give c l o s i n g 

statements t o n i g h t . I w i l l use t h i s o p p o r t u n i t y t o provide an 

overview of our p o s i t i o n and t r y t o address the b i g questions 

t h a t have been r a i s e d d u r i n g t h i s proposing. I w i l l not be 

doing a p o i n t - b y - p o i n t a n a l y s i s of the r u l e s . That w i l l be 

done i n our proposed f i n d i n g s and conclusions. 

CHAIRMAN FESMIRE: Okay. 

MS. MACQUESTEN: The OCD i s asking the Commission t o 

adopt s p e c i a l r u l e s f o r Santa Fe County and the G a l i s t e o Basin. 

The f i r s t q uestion t h a t comes up i s , why s p e c i a l r u l e s f o r t h i s 

area? 

The f i s t reason i s water. We have heard testimony of 

the l i m i t e d water resources i n the Ga l i s t e o Basin. We have 

heard testimony t h a t the e x i s t i n g p o p u l a t i o n i s dependent on 

ground water as the sole source of i t s d r i n k i n g water. We've 

heard testimony t h a t the i n f o r m a t i o n on the hydrology i s 

l i m i t e d . There are no ground water flow models, no l a r g e 

comprehensive s t u d i e s . 

But the evidence shows t h a t what we do know i s t h a t 

the geology i s complex, t h a t i t i s h i g h l y f r a c t u r e d . The 

testimony was t h a t you can d r i l l a w e l l i n one area and move a 

very short d i s t a n c e , a matter of f e e t , and the c o n d i t i o n s w i l l 

be d i f f e r e n t . 

We also heard the h y d r a u l i c connection i s h i g h l y 
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v a r i a b l e . And according t o the O f f i c e of the State Engineer, 

you must presume the ground water encountered i s f r e s h , 

although the water q u a l i t y i n t h i s area i s very s i t e - s p e c i f i c . 

We also heard t h a t the ground water i s p a r t i c u l a r l y 

v u l n e r a b l e t o contamination from the surface. That recharge i s 

through a very porous, permeable, a l l u v i a l m a t e r i a l t o a 

shallow a q u i f e r , which makes t h i s area v u l n e r a b l e i f there i s 

contamination on the surface. That's the f i r s t p o i n t ; concerns 

about the water. 

Second p o i n t ; o i l and gas development i n t h i s area 

w i l l have t o develop around e x i s t i n g uses of the land. We 

c u r r e n t l y have very l i t t l e o i l and gas development i n t h i s area 

and no i n f r a s t r u c t u r e i n place t o support t h i s development. 

But the area already supports v a r i e d uses, i n c l u d i n g 

r e s i d e n t i a l uses and business uses. 

T h i r d p o i n t t h a t makes t h i s area unique i s the 

e x i s t i n g a r c h e o l o g i c a l s i t e s . We've shown and even the U.S. 

Congress recognizes t h a t there are l a r g e r u i n s of the pueblo 

I n d i a n s e ttlements i n t h i s area. We've had comments from 

Tesuque Pueblo, from the State H i s t o r i c P r e s e r v a t i o n o f f i c e r . 

Tesuque Pueblo, i n p a r t i c u l a r , noted t h a t t h i s area i s s t i l l i n 

use year-round f o r c u l t u r a l purposes. This makes t h i s area 

unique. 

Why a l l of Santa Fe County and not j u s t the G a l i s t e o 

Basin? We were asked t o look at Santa Fe County, as w e l l as 
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the G a l i s t e o Basin. The p u b l i c concern extends beyond the 

basin. Adopting a r u l e t h a t covers a l l of Santa Fe County 

would be c o n s i s t e n t w i t h the Santa Fe County ordinance. 

The O f f i c e of the State Engineer t e s t i f i e d t h a t they 

assume good h y d r o l o g i c a l connection between ground water south 

and n o r t h of the Ga l i s t e o River, and the conse r v a t i v e approach 

would be t o p r o t e c t the e n t i r e county as w e l l as the Ga l i s t e o 

Basin. However, i f the Commission determines t h a t the r u l e 

should only apply t o the Ga l i s t e o Basin, we could a d j u s t the 

r u l e t o de f i n e i t s a p p l i c a b i l i t y s t r i c t l y t o the Ga l i s t e o 

Basin. 

The next b i g question i s , what i s the a u t h o r i t y f o r 

us t o adopt -- propose and adopt t h i s r u l e ? We have s t a t u t o r y 

a u t h o r i t y i n the O i l and Gas Act, and you have heard testimony 

on t h a t . I ' d l i k e t o h i g h l i g h t some of t h a t and d i r e c t you t o 

some s p e c i f i c p r o v i s i o n s . 

The general statement i n the r u l e s of E x p l o r a t i o n and 

Development Plans i s t h a t adoption of a pla n must s a t i s f y 

b a s i c a l l y a l l of the OCD's s t a t u t o r y mandates under the O i l and 

Gas Act. We must prevent waste, p r o t e c t c o r r e l a t i v e r i g h t s , 

and p r o t e c t p u b l i c h e a l t h and the environment. Those are i n 

the O i l and Gas Act. Those are from Sections 70-2-11 and 

70-2-12. 

The;re are s p e c i f i c p r o v i s i o n s i n our Enumeration of 

Powers t h a t I ' d l i k e t o p o i n t out t o the Commission t h a t 
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support the a u t h o r i t y f o r us t o adopt t h i s r u l e and our 

a u t h o r i t y t o look at plans and make sure they meet those 

requirements of p r e v e n t i o n of waste, p r o t e c t i o n of c o r r e l a t i v e 

r i g h t s , and p u b l i c h e a l t h and the environment. 

In 70-2-12, our Enumeration of Powers, Paragraph A, 

we have the s p e c i f i c power t o c o l l e c t data. As Mr. Jones 

t e s t i f i e d , p a r t of the goal of t h i s plan i s t o c o l l e c t data i n 

an area where we have l i t t l e i n f o r m a t i o n . We c l e a r l y have 

s t a t u t o r y a u t h o r i t y t o r e q u i r e t h a t . 

In B(2) we have the power t o prevent o i l , n a t u r a l 

gas, or water from escaping from the s t r a t a i n which they are 

found i n t o other s t r a t a . I t supports the requirements t h a t we 

are p u t t i n g i n f o r the d r i l l i n g t h a t Mr. W i l l Jones t e s t i f i e d 

about, e s p e c i a l l y i n an area where the geology i s unknown, 

where each w e l l i s going t o be s i t e - s p e c i f i c . For each w e l l as 

i t ' s d r i l l i n g , we're going t o have t o gather the i n f o r m a t i o n 

t h a t we need t o make the decisions t h a t we have t o make t o 

p r o t e c t whatever water i s encountered. 

B(3) r e q u i r e s the f i l i n g of logs and d r i l l i n g records 

and r e p o r t s . That supports our r u l e making requirements, t h a t 

the operator provide us w i t h r e p o r t s d u r i n g the d r i l l i n g , the 

mud-logging, e t c e t e r a . We have the r i g h t t o r e q u i r e t h a t 

i n f o r m a t i o n so we can c a r r y out f o r s t a t u t o r y mandates. 

The other p a r t s of the O i l and Gas Act are p a r t s t h a t 

Brad Jones t e s t i f i e d r egarding B(15), the r e g u l a t i o n of 
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d i s p o s i t i o n of produced water i n a manner t o a f f o r d reasonable 

p r o t e c t i o n against contamination of f r e s h water s u p p l i e s , and 

B(20), (21), and (22), re g a r d i n g r e g u l a t i o n of waste, t o 

p r o t e c t p u b l i c h e a l t h and the environment. I would also 

mention, as he d i d , t h a t t h a t i ncludes our a u t h o r i t y t o 

a d m i n i s t r a t o r the Water Q u a l i t y Act. 

What's i n t e r e s t i n g about what we're proposing today 

i s t h a t not only are we asking you t o look at our a u t h o r i t y 

under the O i l and Gas Act, but we're asking you t o look at our 

a u t h o r i t y under the C u l t u r a l P r o p e r t i e s Act. 

The OCD has not looked at t h i s i n the past, but 

Section 18-6-8.1, which i s one of the e x h i b i t s i n your e x h i b i t 

packet, says i f we are p e r m i t t i n g something t h a t may a f f e c t a 

r e g i s t e r e d c u l t u r a l p r o p e r t y , we must allow the State H i s t o r i c 

P r e s e r v a t i o n O f f i c e an o p p o r t u n i t y t o p a r t i c i p a t e i n plann i n g 

so as t o preserve and p r o t e c t and t o avoid or minimize adverse 

e f f e c t s on the r e g i s t e r e d c u l t u r a l p r o p e r t y . 

What we are t r y i n g t o do w i t h t h i s proposed plan i s 

provide a mechanism t o al l o w the p a r t i c i p a t i o n by the State's 

H i s t o r i c P r e s e r v a t i o n O f f i c e r , a l l o w t h a t i n p u t and 

p a r t i c i p a t i o n i n the p l a n n i n g , so t h a t we can take a c t i o n t o 

prevent harm or m i t i g a t e harm. 

Now, we haven't done a very good j o b of doing t h i s i n 

the past. This s t a t u t e has been i n place since 1986. I t needs 

to be addressed, and there's no b e t t e r place t o s t a r t than i n 
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an area such as the Ga l i s t e o Basin, where we know t h e r e are a 

great many c u l t u r a l resources t h a t need t o be i d e n t i f i e d and 

p r o t e c t e d . 

Now, we've looked a t the a u t h o r i t y i n what we're 

t r y i n g t o do. The next question i s , how does t h i s r u l e 

accomplish what we're t r y i n g t o do? How do these r u l e s p r o t e c t 

water, r e g u l a t e o i l and gas development i n an area already 

s u b j e c t t o m u l t i p l e uses and p r o t e c t a r c h e o l o g i c a l s i t e s ? How 

can we do t h a t w h i l e balancing a l l of those needs against our 

other mandates t o prevent waste and p r o t e c t c o r r e l a t i v e r i g h t s ? 

Let's look a t Section 9 f i r s t . That's the s e c t i o n 

t h a t proposes the E x p l o r a t i o n and Development Plan. I'm going 

t o take a b i g - p i c t u r e approach here and see what we are t r y i n g 

t o do i n general by r e q u i r i n g operators t o propose and o b t a i n 

approval f o r a pl a n before they s t a r t development. 

The f i r s t t h i n g we are asking them t o do i s t o 

describe t h e i r i n t e n t i o n s . We're asking the operator t o take a 

b i g - p i c t u r e approach, and t h i s i s one of the few areas i n OCD's 

purview where we are asking t o step back and take a b i g - p i c t u r e 

approach. But I would submit t h a t ' s the best way t h a t we can 

p r o t e c t the environment, p r o t e c t water, and p r o t e c t 

a r c h e o l o g i c a l s i t e s . 

The operator needs t o t e l l us, what area i s i t 

p l a n n i n g t o develop? What f a c i l i t i e s does i t plan f o r the 

area? What s t r u c t u r e s c u r r e n t l y e x i s t i n the area? What 
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surface c o n d i t i o n s e x i s t i n the area t h a t need t o be d e a l t 

with? How w i l l i t d e t e c t ground water i n an area where we 

don't know where ground water occurs? How w i l l i t d r i l l i t s 

w e l l s and operate i t s f a c i l i t i e s t o p r o t e c t t h a t ground water? 

What w i l l i t do w i t h waste? What are i t s contingency plans t o 

prevent, d e t e c t , and respond t o releases? 

These are normal common-sense questions t h a t need t o 

be asked of any operator coming i n t o an area t o develop i t . 

What are you going t o do? What's the scope of the problem 

here? What do we need t o address? 

The second t h i n g we're asking the operator t o do i s 

to gather the e x i s t i n g i n f o r m a t i o n and b u i l d on t h a t 

i n f o r m a t i o n as i t develops the area. 

The t h i r d t h i n g we're asking f o r them to do i s 

provide f o r p u b l i c n o t i c e and p a r t i c i p a t i o n , which i s a very 

d i f f e r e n t step f o r the OCD. Normally, we look at j u s t s i n g l e 

APDs, and they go through the process w i t h very l i t t l e p u b l i c 

n o t i c e and p a r t i c i p a t i o n . Here, t h a t happens up f r o n t . 

The r u l e s provide f o r n o t i c e , comment, and the 

o p p o r t u n i t y f o r hearing at each s i g n i f i c a n t stage of the 

process. A hearing i s r e q u i r e d on the i n i t i a l a p p l i c a t i o n and 

may be requested f o r amendments, renewals, and replacements, 

s p e c i f i c n o t i c e t o the State H i s t o r i c P r e s e r v a t i o n O f f i c e r and 

t r i b a l leaders so they can p a r t i c i p a t e and help OCD comply w i t h 

the standards o f the C u l t u r a l P r o p e r t i e s Act. 
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There's also a standard f o r approval. The operator 

must meet a l l of our s t a t u t o r y mandates, p r e v e n t i o n of waste, 

p r o t e c t i o n of c o r r e l a t i v e r i g h t s , p r o t e c t f r e s h water, p r o t e c t 

human h e a l t h , and the environment. I t ' s a balance. I t allows 

f o r i m p o s i t i o n of c o n d i t i o n s . We customize t o address the 

s i t e - s p e c i f i c c o n d i t i o n s , and i t allows f o r replacements of a 

s p e c i a l pool order, i f a p p r o p r i a t e , once we have a t r a c k record 

i n the area and we know about the p a r t i c u l a r area and i t s 

needs. 

Section 10, the c o n d i t i o n s on APDs. I f Section 9 i s 

the b i g p i c t u r e , t h i s i s the small p i c t u r e . I t looks at the 

i n d i v i d u a l a p p l i c a t i o n s f o r permits t o d r i l l and imposes 

a d d i t i o n a l c o n d i t i o n s t h a t provide a b a s e l i n e l e v e l of 

p r o t e c t i o n i n an area i n which the geology i s complex and the 

l o c a t i o n and q u a l i t y of ground water i s unknown. 

Remember the O f f i c e of the State Engineer testimony. 

We must presume a l l zones capable of producing f r e s h water and 

presume a l l ground water i n t h i s area i s f r e s h u n t i l shown 

otherwise. The c o n d i t i o n s i n Section 9 are designed t o de t e c t 

where the water i s and/or p r o t e c t t h a t water. 

I f the operator can show t h a t these c o n d i t i o n s are 

not necessary, t h e r e i s a process f o r him t o seek an exception. 

But unless he shows t h a t , t h i s w i l l be the b a s e l i n e . 

I n c o nclusion, we're asking you t o adopt new r u l e s . 

But we're also asking you t o adopt a new paradigm. The o l d 
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paradigm, according t o i n d u s t r y , i s t h a t the OCD should not 

engage i n environmental r e g u l a t i o n u n t i l damage i s done and 

t h a t damage i s l i n k e d back t o a s p e c i f i c act of i n d u s t r y . 

OCD must prove the harm and the l i n k a f t e r the harm 

has occurred. What we are proposing w i t h t h i s r u l e i s a new 

paradigm. What the OCD needs t o do i s i d e n t i f y a need f o r 

p r o t e c t i o n , and the operator comes i n and shows how t h a t 

p r o t e c t i o n w i l l be accomplished. 

The s p e c i f i c need i n t h i s case, number one, i s the 

need t o p r o t e c t ground water. I n connection w i t h t h a t , p r o t e c t 

the surface from contamination t h a t may migrate t o the ground 

water. We have the evidence of the complex geology. We have 

the O f f i c e of the State Engineer t e l l i n g us t h a t we must 

presume a l l zones capable of producing p r o t e c t a b l e f r e s h water 

and t o assume a l l water i s f r e s h u n t i l shown otherwise. We 

have evidence t h a t ground water i n t h i s area i s v u l n e r a b l e t o 

contamination m i g r a t i n g from the surface. 

We have a need. We have science showing a need. Now 

i t i s up t o the operator t o show t h a t i t s a c t i v i t i e s w i l l not 

harm t h a t f r e s h water, and the operator i s i n the best p o s i t i o n 

t o provide t h a t i n f o r m a t i o n . Remember the testimony. Each 

w e l l i n t h i s area w i l l need to be evaluated w i t h s i t e - s p e c i f i c 

i n f o r m a t i o n . We w i l l not know u n t i l t h a t d r i l l i n g i s happening 

where the water i s . We need the operator t o ac t w i t h the OCD 

to provide us the i n f o r m a t i o n we need t o work together t o 
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e s t a b l i s h what needs t o be done i n t h a t w e l l t o p r o t e c t the 

water. 

There's a second need, basic need here; p r o t e c t i o n of 

those a r c h a e o l o g i c a l s i t e s . We know the s i t e s are out t h e r e . 

We have a congressional f i n d i n g t h a t t h i s i s an important area. 

I t ' s been supported by the comments t h a t you've heard. 

We have a s t a t u t o r y mandate i n New Mexico t o p r o t e c t 

r e g i s t e r e d c u l t u r a l p r o p e r t i e s . Not only i s p r o t e c t i o n of 

c u l t u r a l p r o p e r t i e s the r i g h t t h i n g t o do, we are r e q u i r e d t o 

do i t by s t a t u t e . The proposed r u l e s b r i n g the State H i s t o r i c 

P reservation O f f i c e and the t r i b e s i n t o the loop so t h a t they 

can a l e r t us t o the issues and have i n p u t i n p l a n n i n g t o 

preserve and p r o t e c t or minimize adverse a f f e c t s . 

B a s i c a l l y , what we're doing here i s we're f l i p p i n g 

the sound science argument. We have the sound science showing 

the need f o r p r o t e c t i o n . Our message t o operators i s : Show us 

the sound science t h a t what you're going t o do w i l l not harm 

the ground and surface waters and w i l l not harm a r c h a e o l o g i c a l 

s i t e s . 

Thank you. 

CHAIRMAN FESMIRE: Thank you, Ms. MacQuesten. 

Mr. H a l l , how long do you t h i n k y o u ' l l be? 

MR. HALL: Nine minutes. 

CHAIRMAN FESMIRE: That would leave one minute f o r 

Ms. Foster. 
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MR. HALL: Mr. Chairman, Commissioners, I represent a 

c l i e n t who owns no lease i n t e r e s t or o p e r a t i n g r i g h t s i n 

Santa Fe County, Sandoval, or San Miguel Counties. We have no 

d i r e c t l y a f f e c t e d i n t e r e s t here; however, as an operator i n 

other p a r t s of New Mexico, we do have an i n t e r e s t i n t h i s 

process. And I b e l i e v e you need the p e r s p e c t i v e of an 

operator. Let's hope y o u ' l l f i n d our comments u s e f u l i n t h i s 

process. 

Some of the D i v i s i o n ' s witnesses have t e s t i f i e d t h a t 

there i s an a d m i n i s t r a t i v e preference f o r the r e l i a b i l i t y and 

p r e d i c t a b i l i t y t h a t statewide r u l e s p r o v i d e . F l e x i b i l i t y i n 

t h e i r i n t e r p r e t a t i o n and a p p l i c a t i o n and has allowed the 

D i v i s i o n t o discharge i t s d u t i e s t o prevent waste, p r o t e c t 

c o r r e l a t i v e r i g h t s , and t o p r o t e c t water, human h e a l t h , and the 

environment. Usually the D i v i s i o n ' s APD approval process has 

gott e n the State where i t needs t o go. Some of the witness 

testimony o f f e r e d by the D i v i s i o n has borne t h a t out. 

When we see a departure from an e s t a b l i s h e d and 

successful r e g u l a t o r y p r a c t i c e , we take note. As the testimony 

has borne out i n t h i s case, there i s a l e g i t i m a t e concern t h a t 

what might be adopted on a l o c a l i z e d b a s i s , whatever the 

m o t i v a t i o n , might have i m p l i c a t i o n s i n other p a r t s of the 

State. 

Approach Resources should not be i d e n t i f i e d as a 

p a r t y opponent here. Perhaps the l a b e l " c h a l l e n g e r " i s more 
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apt. But we have attended t h i s hearing i n good f a i t h 

a t t e m p t i n g t o l e a r n what the D i v i s i o n intends t o achieve and 

how i t plans t o achieve i t . I'm not convinced t h a t we're 

t h e r e . 

Here are some of my comments, both good and bad. 

F i r s t the bad. 

I respect the D i v i s i o n ' s e f f o r t s here, but t h i s r u l e 

i s flawed. I t was rushed i n t o p r o d u c t i o n prematurely. There 

were b a r e l y 30 days from the r u l e ' s i n i t i a l p u b l i c a t i o n i n 

November t o the f i r s t h earing i n December w i t h o u t adequate 

stakeholder c o n s u l t a t i o n , and the testimony t o date shows the 

r u l e i s not ready. 

What the D i v i s i o n has o f f e r e d the Commission i s not a 

new paradigm, but a new paradox. That's j u s t bad governance. 

That's bad a d m i n i s t r a t i v e process. Even the D i v i s i o n ' s 

witnesses agree; t h i s r u l e needs more work. And i t ' s not as i f 

we're o p e r a t i n g w i t h o u t e v i d e n t i a r y standards i n t h i s r u l e 

making process. Under the Commission's own r u l e s , the 

Commission i s o b l i g e d t o make a d e t e r m i n a t i o n about the 

r e l i a b i l i t y of the evidence. You don't have much by way of 

r e l i a b l e evidence. You have argument at best. 

F i r s t , the D i v i s i o n o f f e r e d zero evidence t o 

e s t a b l i s h t h a t t h i s r u l e would p r o t e c t c o r r e l a t i v e r i g h t s or, 

e s p e c i a l l y , prevent waste. N e i t h e r d i d the D i v i s i o n present 

any r e l i a b l e evidence showing t h a t t h i s r u l e accomplished the 
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o b j e c t i v e of Executive Order 2008-38, t h a t i t i s necessary t o 

p r o t e c t t h i s f r a g i l e and e c o l o g i c a l l y s e n s i t i v e area. 

No proof was o f f e r e d e s t a b l i s h i n g t h a t Santa Fe 

County i s any more e c o l o g i c a l l y s e n s i t i v e or unique than 

San Juan County or Otero County or Chaves County. Remember 

t h a t the D i v i s i o n ' s counsel s p e c i f i c a l l y d i s c l a i m e d t h a t the 

Ga l i s t e o Basin Report c o n s t i t u t e s any f a c t u a l evidence t h a t you 

can r e l y on. 

No witness e x p l a i n e d why compliance w i t h and 

enforcement of the D i v i s i o n ' s statewide r u l e s do not p r o t e c t 

water, p r o t e c t human h e a l t h , and the environment. No D i v i s i o n 

witness explained why we couldn't accomplish these same goals 

through the c u r r e n t APD approval process. 

No one c l e a r l y explained why the casing, cementing, 

and l o g g i n g p r o t o c o l t h a t ' s e f f e c t i v e under the s p e c i a l r u l e s 

f o r Otero Mesa i s not e f f e c t i v e f o r Santa Fe County. We heard 

some testimony about the b e n e f i t s of dual casing s t r i n g s and 

c i r c u l a t i n g cement around surface pipe, but the evidence 

c l e a r l y supports a conclusion t h a t i t may be necessary t o h o l d 

freshwater w e l l d r i l l e r s t o the same requirements i n order t o 

adequately p r o t e c t f r e s h water supplies i n the county. How one 

t e s t s f o r water q u a l i t y i n i d e n t i f y i n g freshwater zones wh i l e 

d r i l l i n g and l o g g i n g was not explained t o us. 

We had zero testimony on economics. The requirement 

f o r an E x p l o r a t i o n and Development Plan i s a hopeless morass. 
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The r u l e i s too vague and does not provide an operator w i t h any 

s u f f i c i e n t p a r t i c u l a r i t y . What the r u l e says and what the 

D i v i s i o n ' s s t a f f say are two ships passing i n the n i g h t . I t 

can't be r e c o n c i l e d . 

The D i v i s i o n ' s witnesses could not o f f e r any c l e a r 

guidance on what an E&D Plan should look l i k e . One D i v i s i o n 

witness s t e a d f a s t l y refuses t o provide us w i t h an exemplar or a 

template of what an acceptable E&D Plan should look l i k e . 

This i s j u s t not a problem f o r the oper a t o r . I t also 

f a i l s t o provide the D i v i s i o n w i t h any meaningful guidance on 

ap p l y i n g the E&D Plan requirements. What may c o n s t i t u t e an E&D 

Plan i s unacceptably vague. I s t h i s process t o work l i k e a 

u n i t approval process? We don't know. What are the v e r t i c a l 

and h o r i z o n t a l areas of an E&D Plan? How does the D i v i s i o n 

make the conversion from an approved plan t o s p e c i a l pool 

rules? That question simply was not answered. 

W i l l the D i v i s i o n accept a one-well E&D Plan? We 

don't know. What q u a l i t y and amount of su p p o r t i n g data w i l l 

the D i v i s i o n accept? Can an operator submit an E&D Plan and an 

APD simultaneously? We don't know. 

Can the D i v i s i o n s t a f f mandate w e l l l o c a t i o n s and 

d i r e c t i o n a l d r i l l i n g ? Maybe. There's no d e f i n i t i o n of 

ap p r o p r i a t e setbacks from water courses. The r u l e doesn't 

c l e a r l y d e f i n e a m o n i t o r i n g w e l l p l a n . How does an operator 

comply? 
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I n a d d i t i o n , s t a f f wants operators t o submit an 

i n f r a s t r u c t u r e p l a n , a contingency p l a n , a response p l a n , and a 

sa f e t y p l a n . Where are these s p e c i f i e d i n the rule ? Why i s 

the D i v i s i o n s t a f f r e l u c t a n t t o provi d e examples of acceptable 

plans? Would an E&D Plan s u b m i t t a l t h a t would otherwise be 

s u f f i c i e n t t o support a C-144 a p p l i c a t i o n s u f f i c e ? We don't 

know. 

The r u l e o f f e r s us no guidance and the D i v i s i o n s t a f f 

won't commit.. Why does the D i v i s i o n want t o upend a 

p r e e x i s t i n g r u l e on the release r e p o r t i n g volumes? Why does i t 

want t o supercede the P i t Rule? Why, i n the context of t h i s 

30-day r u l e making hearing, does the D i v i s i o n get a v i r t u a l l y 

u n l i m i t e d time p e r i o d t o review an E&D Plan and APDs, or send 

the operator back t o the drawing board f o r d e f i c i e n c i e s t h a t 

are undefined on the face of the ru l e ? 

There i s u n l a w f u l l y broad and undefined d i s c r e t i o n t o 

approve or disapprove E&D Plans and APDs. That a u t h o r i t y i s 

pushed, u n l a w f u l l y i n my view, down t o the s t a f f l e v e l . There 

i s an absence of s t a f f a c c o u n t a b i l i t y . S t a f f d i s c r e t i o n i s 

boundless and open t o abuse, and t h a t v i o l a t e s a l l n o t i o n s of 

proper a d m i n i s t r a t i v e and r u l e making procedure. I t ' s an open 

i n v i t a t i o n t o a r b i t r a r y a p p l i c a t i o n . 

I won't address a l l the m o t i v a t i o n s behind t h i s r u l e 

making, but i t seems t o me t h a t the D i v i s i o n has t r i e d t o 

launch i n t o the r e g u l a t o r y seas a new ship t h a t f l i e s the f l a g 
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of environmental p r o t e c t i o n i s m . That's a worthy goal, but i n 

t h i s case, the ship was launched w i t h an i n o p e r a t i v e rudder, 

broken compass, and i t ' s manned by a crew arguing over which 

d i r e c t i o n t o take her. 

There i s a s i g n i f i c a n t issue of a d m i n i s t r a t i o n here. 

This r u l e cannot be implemented and administered as w r i t t e n , 

and I t h i n k the s t a f f acknowledges t h a t . I n i t s present form, 

t h i s r u l e won't work. This r u l e i s not ready f o r the 

Commission's c o n s i d e r a t i o n . I t ' s an important step f o r the 

agency t o take. What the Commission needs t o do i s t e l l the 

D i v i s i o n t o go back t o the drawing board. 

Now f o r my comments on the good. This won't take 

long. That d i d n ' t come out r i g h t . 

Although i l l - c o n c e i v e d , t h i s r u l e i s u l t i m a t e l y 

w e l l - i n t e n t i o n e d . I t s g e n e r a l i z e d goals f o r p r o t e c t i o n of the 

environment, p r e v e n t i o n of water p o l l u t i o n , and recent use of 

surface resources, are c o n s i s t e n t w i t h the i n d u s t r y ' s 

p r a c t i c e s , and I t h i n k they acknowledge the path t h a t the 

i n d u s t r y and the r e g u l a t o r s have been on over the l a s t few 

decades. 

These goals are c o n s i s t e n t w i t h the i n d u s t r y ' s good 

neighbor i n i t i a t i v e s . They are c o n s i s t e n t w i t h the D i v i s i o n ' s 

e x i s t i n g best management p r a c t i c e s . They are also c o n s i s t e n t 

w i t h the D i v i s i o n ' s e x i s t i n g statewide r u l e s , and I t h i n k 

they're c o n s i s t e n t w i t h the Surface Owners P r o t e c t i o n Act; 
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however, the need f o r c l a r i t y and p r e d i c t a b i l i t y and 

r e l i a b i l i t y remains, both f o r operators and D i v i s i o n s t a f f . 

Although the D i v i s i o n has been unable t o c l e a r l y 

a r t i c u l a t e a l l t h i s i n the form of t h i s r u l e and through i t s 

testimony, I would suggest t o you t h a t the D i v i s i o n could draw 

much from the experience of the BLM and the Forest Service i n 

applying t h e i r Gold Book standards. I was f r a n k l y astonished 

t h a t D i v i s i o n s t a f f wasn't b e t t e r versed i n those resources. 

The q u a l i t y of evidence presented t o the Commission 

here i s j u s t l a c k i n g and' does not support the r u l e . Therefore, 

the D i v i s i o n ' s a p p l i c a t i o n must be denied. I f we are to embark 

on t h i s path, then, at a minimum, the Commission should d i r e c t 

the D i v i s i o n t o go back, do i t s homework, i n v o l v e a l l the 

stakeholders, make another e f f o r t , and come back t o us next 

year w i t h a r u l e we can a l l understand. 

Thank you, Mr. Chairman. 

CHAIRMAN FESMIRE: Thank you, Mr. H a l l . 

Ms. Foster? 

MS. FOSTER: Thank you, Mr. Chairman. 

I would agree w i t h Ms MacQuesten on two t h i n g s : One 

i s t h a t the OCD has a s t a t u t o r y r e s p o n s i b i l i t y f o r p r o t e c t i o n 

of c o r r e l a t i v e r i g h t s and p r e v e n t i o n of waste. I would agree 

w i t h Ms. MacQuesten t h a t the secondary duty of the OCD i s 

p r o t e c t i o n of ground water, human h e a l t h , and the environment 

under the Enumeration of Powers as i t r e l a t e s t o the 
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d i s p o s i t i o n of waste. 

But I do not agree w i t h Ms. MacQuesten's statement 

t h a t now the OCD has the r e s p o n s i b i l i t y of p r o t e c t i o n of 

c u l t u r a l resources. That j u s t shows and demonstrates the 

confusion t h a t occurred at t h i s hearing. There was confusion 

every time t h a t we turned around w i t h every s i n g l e witness. 

These proposed r u l e s demonstrated the c o n f l i c t w i t h 

e x i s t i n g r u l e s ; c o n f l i c t w i t h the s p e c i a l pool r u l e s t h a t 

e x i s t . I t ignores e x i s t i n g r u l e s . Now, i n Santa Fe, w i t h o u t 

any s p e c i a l reason or any science demonstrated, a de minimus 

s p i l l i s equal t o a s p i l l t h a t ' s 25 b a r r e l s l a r g e anywhere else 

i n the State. 

Now, i n Santa Fe County, under t h i s proposed r u l e , 

the operator must use closed-loop systems, even though we went 

through 18 p a i n s t a k i n g days of testimony plus your 

d e l i b e r a t i o n s on the P i t Rule over the s p e c i f i c s of when we 

should t r y and p r o t e c t the environment, depending on depth t o 

ground water, and depending on c h l o r i d e s . 

I n t h a t hearing, you heard a l o t of testimony, a l o t 

of science. I n t h i s h earing, I would submit t h e r e was 

a b s o l u t e l y none. The only time t h a t any hydrology was a c t u a l l y 

discussed i n t h i s hearing was from a former O f f i c e of the State 

Engineer employee. He's now a c o n s u l t a n t . And the best 

evidence t h a t he had was a r e p o r t from 1980. He d i d not even 

mention the four-quad study t h a t was done and i s a more recent 
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study t h a t s p e c i f i c a l l y h i g h l i g h t s Santa Fe County. Neither 

d i d any of the other witnesses . 

There's no reason f o r t h i s o v e r r i d i n g a d d i t i o n a l 

b u r e a u c r a t i c l a y e r f o r operat i o n s i n Santa Fe County. I would 

submit t h a t the P i t Rule, even i f i t were t o be overturned on 

appeal l i k e Mr. Fesmire seems t o t h i n k i s going t o happen --

but even i f i t were t o be overt u r n e d okay -- you d i d spend 

some time on the Put Rule. 

CHAIRMAN FESMIRE: You f o r g o t the premises t o t h a t . 

MS. FOSTER: Which i s ? 

CHAIRMAN FESMIRE: Everybody gets l u c k y once i n a 

w h i l e . 

MS. FOSTER: Even a b l i n d s q u i r r e l can f i n d an acorn 

i s what you s a i d . 

Even i f i t were t o be overturned, we would s t i l l go 

back t o P i t Rule 50. There would s t i l l be a p i t r u l e , and I 

have no doubt t h a t we w i l l be before you again d i s c u s s i n g the 

P i t Rule. And we w i l l be d i s c u s s i n g a s p i l l r u l e , which i s a 

statewide r u l e . We w i l l be d i s c u s s i n g the d i s p o s i t i o n of 

produced water, which are statewide r u l e s . 

You have many statewide r u l e s . We have spent many 

days togeth e r going over statewide r u l e s . I understand t h a t 

t h ere might be the need t o respond t o p u b l i c pressure i n t h i s 

instance and the need t o respond t o Governor Richardson's 

mandate f o r a s p e c i a l r u l e i n Santa Fe County. 
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But I t h i n k we heard i f there was any science at a l l 

presented i n t h i s case, i t had t o do w i t h the Gal i s t e o Basin, 

i f at a l l . And I would submit t h a t t h a t evidence was not even 

t h a t s t r o n g . 

But t here was r e a l l y no d i s c u s s i o n of the r e s t of 

Santa Fe County and the need f o r the r e s t of Santa Fe County t o 

have a s p e c i a l r u l e and t h i s o v e r r i d i n g l a y e r of a d d i t i o n a l 

bureaucracy, a d d i t i o n a l time, and resources t h a t the OCD s t a f f 

w i l l have t o go through -- and hea r i n g -- t h a t the p u b l i c w i l l 

have to come i n and comment on, t h a t i n d u s t r y lawyers w i l l have 

to work on t o -- f o r what? So t h a t we can go ahead and t u r n 

around and apply f o r APDs under the normal process, under the 

normal statewide r u l e s , once we get approved f o r an E x p l o r a t i o n 

and Development Plan? 

I t sounded l i k e from some of the witnesses t h a t the 

r e a l goal of t h i s e x e r c i s e , t h i s E x p l o r a t i o n and Development 

Plan, was r e a l l y not Santa Fe at a l l . I t ' s r e a l l y t o be 

ap p l i e d t o w i l d c a t areas or underdeveloped areas. There was 

even testimony today by Mr. Brad Jones t h a t he would consider a 

basin t h a t i s beneath already explored basins t o be a w i l d c a t 

area. 

Are we going t o have t o do E x p l o r a t i o n and 

Development Plans f o r t h a t ? Are we going t o have t o do 

E x p l o r a t i o n and Development Plans any time t h a t an OCD s t a f f e r 

decides t h a t he doesn't have adequate, f r e s h i n f o r m a t i o n , 
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h y d r o l o g i c a l i n f o r m a t i o n ? 

We are having problems w i t h the P i t Rule, and one of 

the problems t h a t we're having i s t h a t your s t a f f here a t the 

OCD i s unhappy w i t h the i n f o r m a t i o n t h a t my operators are 

p r o v i d i n g t o you, the h y d r o l o g i c a l i n f o r m a t i o n , the g e o l o g i c a l 

i n f o r m a t i o n , t h a t i s out t h e r e . And my operators are having t o 

do t h i n g s l i k e d r i l l a d d i t i o n a l m o n i t o r i n g w e l l s . So we can't 

agree t o t h i s proposed r u l e as i t i s w r i t t e n w i t h o u t the 

l i m i t a t i o n s on your s t a f f running rampid, which i s happening. 

Okay? 

Your s t a f f -- and I s a i d t h i s i n the q u e s t i o n i n g --

your s t a f f needs t o have somebody t o answer t o . They need t o 

submit -- they can t e s t i f y i n a hearing i n f r o n t of a hearing 

o f f i c e r . I f the u l t i m a t e d e c i s i o n comes t o the D i v i s i o n 

Chairman who signs o f f on the order and a s t a f f e r cannot change 

t h a t d e c i s i o n a r b i t r a r i l y -- l i k e what i s happening now under 

the P i t Rule -- then we might be okay w i t h t h i s process, t h i s 

a d d i t i o n a l b u r e a u c r a t i c l a y e r . 

But the way i t was t e s t i f i e d t o , the D i v i s i o n i s 

going t o run rampid on t h i s . They have way too much d i s c r e t i o n 

under the r u l e as i t i s proposed. There's too much 

s u b j e c t i v i t y . Small operators, e s p e c i a l l y , are going t o get 

h u r t ; the ones t h a t don't have the money t o do a l l these 

r i d i c u l o u s hoop-jumping t h a t your s t a f f e r s are going t o r e q u i r e 

under t h i s r u l e . 
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There's a f i n a n c i a l issue here. There i s a 

time-wasting issue i n the proposed r u l e . I t ' s unclear how long 

an operator would have t o w a i t f o r SHPO t o come back w i t h an 

answer, i f a t a l l . I t ' s unclear how long an operator w i l l have 

to w a i t t o have another proposed agency i n v o l v e d i n t h i s t h i n g . 

We don't know. 

Operators are going t o go i n t o t h i s process not 

knowing which agencies are going t o be i n v o l v e d . They're going 

to be sub j e c t t o an e n v i r o n m e n t a l i s t coming i n and making 

p u b l i c comments t h a t could be completely and a b s o l u t e l y 

u n s u b s t a n t i a t e d and an operator i s going t o have t o respond t o 

t h a t . That doesn't make any sense. That i s not good p o l i c y . 

I t w i l l also h u r t l a r g e o p e r a t o r s ; l a r g e operators 

who want t o develop l a r g e t r a c t s of land. We heard over and 

over again from your s t a f f e r s , the OCD witnesses, t h a t they're 

going t o want t o have i n t e r n a l communications from these 

companies as t o what the risk-based a n a l y s i s was f o r buying 

t h i s acreage or buying these leases. 

They're going t o want t o have a l l t h a t i n f o r m a t i o n , 

because i f they come i n and say, "We're on l y going t o d r i l l one 

w i l d c a t w e l l and see how t h a t goes," your s t a f f e r s , 

s p e c i f i c a l l y , Mr. von Gonten s a i d , he won't b e l i e v e the 

o p e r a t o r s . He's going t o second question business decisions 

t h a t are made by operators f o r buying l a r g e acreage and 

s t a r t i n g development plans. He w i l l question business 
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d e c i s i o n s . 

I would submit t h a t t here was no guidance given, and 

there's not going t o be any guidance given by the OCD i n t h i s 

r u l e , i f i t passes. That was the testimony. And I would 

submit also there were very few s t r a i g h t answers i n t h i s 

h e a r i n g . And I have t o apologize t o the Commission f o r l o s i n g 

my temper the f i r s t time t h a t I s t a r t e d my cross-examination 

w i t h Mr. Brad Jones, but I f e l t l i k e I was not g e t t i n g any 

s t r a i g h t answers, and I was extremely f r u s t r a t e d . 

This proposed r u l e , I have no doubt i f t h i s passes we 

w i l l see the OCD coming i n and t r y i n g t o apply t h i s t o other 

p a r t s of the State. This i s not going t o end i n Santa Fe 

County. This i s going t o Rio A r r i b a County. This i s going t o 

go t o other counties, and t h a t i s our b i g concern. I t w i l l 

have a huge economic impact. I t ' s already having a huge 

economic impact. And the reason i s because operators know t h a t 

you're going through t h i s process and i t ' s p a r t of the 

r e g u l a t o r y i n s t a b i l i t y t h a t ' s going on i n t h i s State r i g h t now. 

They're not going t o i n v e s t any money here as long a 

r u l e l i k e t h i s could p o t e n t i a l l y pass w i t h t h i s Commission. 

The message you're sending t o operators i s you can't d r i l l i n 

Santa Fe, not because of a need f o r p r o t e c t i o n of c o r r e l a t i v e 

r i g h t s and the p r e v e n t i o n o f waste. I t ' s not even because t h i s 

r u l e i s going t o p r o t e c t the environment anymore than you are 

p r o t e c t i n g the environment already. I t ' s because o f p o l i t i c s 
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and p u b l i c p e r c e p t i o n . 

And I would ask you t o review t h i s r u l e very 

c a r e f u l l y and ask the OCD t o again, l i k e Mr. H a l l s a i d , i f they 

r e a l l y want t o pass t h i s and I t h i n k i n t h e i r h e a r t they 

t h i n k t h a t t h e i r m o t i v a t i o n s are good. But they need t o come 

back and be able t o answer the questions and be able t o t h i n k 

t h i s process through on how t h i s i s going t o work on a 

day-to-day basis w i t h operators. 

Thank you. 

CHAIRMAN FESMIRE: Ms. Foster, I do need t o set one 

t h i n g s t r a i g h t . I d i d not say t h a t i t was my o p i n i o n t h a t the 

P i t Rule would be overturned on appeal. 

MS. FOSTER: I'm aware of t h a t , Mr. Fesmire. You d i d 

s t a t e , I t h i n k -- i n two questions t o witnesses, you asked, 

h y p o t h e t i c a l l y , i f the P i t Rule were t o be overturned, how 

would t h i s r u l e stand. 

CHAIRMAN FESMIRE: Right. 

MS. FOSTER: Yes. 

CHAIRMAN FESMIRE: Thank you. Anything else i n t h i s 

case? 

With t h a t , we w i l l adjourn f o r the time being. We 

w i l l continue Case 14255. We w i l l reconvene the case on 

February 24th, the r e g u l a r l y scheduled OCC meeting. The 

atto r n e y s are reminded t h a t they have two weeks from today t o 

get t o the Commission secr e t a r y post f i n d i n g s and conclusions. 
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Anything f u r t h e r i n t h i s case? 

Okay. With t h a t , we w i l l c a l l the next case on the 

docket, which i s Case No. 14163, the A p p l i c a t i o n of Merrion O i l 

and Gas Corp . f o r Compulsory Pooling i n San Juan County, New 

Mexico. This case w i l l be continued t o February 24, 2009. 

The next case on the docket i s Case No. 14106, the 

A p p l i c a t i o n of the New Mexico O i l Conservation D i v i s i o n f o r a 

Compliance Order Against Xeric O i l and Gas Corporation. This 

case w i l l be continued t o the February 24, 2009, Commission 

docket. 

The next case on the docket i s Case No. 13957, the 

de novo, Amended A p p l i c a t i o n of Energen Resource Corp. t o Amend 

the Cost Recovery Pr o v i s i o n s of Compulsory Pooling Order 

No. R-1960 t o Determine Reasonable Costs and f o r A u t h o r i z a t i o n 

to Recover Costs From Production of Pool M i n e r a l I n t e r e s t s i n 

Rio A r r i b a County. This case w i l l be continued t o the 

February 24, 2009, Commission docket. 

The next case on the docket i s Case No. 14149, the 

de novo A p p l i c a t i o n of E l Paso E&P Company, LP, t o Ab o l i s h the 

Van Bremmer Canyon-Vermejo Gas Pool, Expand the Castle Rock 

Park-Vermejo Gas Pool and t o E s t a b l i s h Special Rules and 

Regulations f o r the Castle Rock-Vermejo Gas Pool, Colfax 

County, New Mexico. This case w i l l be continued t o the 

February 24, 2009, docket. 

The next case on the docket i s Case No. 14150, the 
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A p p l i c a t i o n of E l Paso E&P Company, LP, t o Expand the 

S t u b b l e f i e l d Canyon Raton-Vermejo Gas Pool and to E s t a b l i s h 

Special Rules and Regulations f o r the Pool, Colfax County, New 

Mexico. This case w i l l be continued t o the February 24, 2009, 

docket. 

The next case on the docket i s Case No. 14124, the 

A p p l i c a t i o n of Cimarex Energy Company of Colorado f o r Special 

Pool Rules, Lea County, New Mexico. This case w i l l be 

continued t o the February 24, 2009, docket. 

The l a s t case on the docket today i s Case No. 14145, 

the de novo A p p l i c a t i o n of Fasken O i l and Ranch, L t d . , f o r a 

Compliance Order Requiring Cimarex Energy Company of Colorado 

to Comply w i t h the D i v i s i o n ' s O i l P r o r a t i o n Rules f o r the 

Apache Ridge-Bone Spring Pool, Lea County, New Mexico. This 

case w i l l be continued t o the February 24, 2009, docket. 

As you can see, the February 24, 2009, docket i s k i n d 

of f u l l . 

I s t h ere any other business before the Commission 

t h i s evening? 

MS. FOSTER: On the 24th, we s t a r t a t 9:00 a.m.? 

CHAIRMAN FESMIRE: Yes, ma'am. I s the r e anything 

else? 

The Chair would e n t e r t a i n a motion t o adjourn. 

COMMISSIONER BAILEY: I so move. 

COMMISSIONER OLSON: Second. 
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CHAIRMAN FESMIRE: A l l those i n favor s i g n i f y by 

saying "aye." 

COMMISSIONER BAILEY: Aye. 

COMMISSIONER OLSON: Aye. 

CHAIRMAN FESMIRE: Aye. 

With t h a t , we're adjourned. Thank you. 

* * * 
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