. , Attorney General's Statement




TEXI‘:l

ROINI 2: State Requirement that no permit will be granted if

underground injection will endanger drinking water sources.

The regulations of the Water Quality Confrol Commission prohibit
the approval of a discharge plan if the underground injection will
endanger drinking water sources. See Point 2, Table 2 of this
statemnent. ‘'The Camission has .the authority to "grant an individual
variance fran any regulation of the commission, whenever it is found
that campliance with the regulation will impose an unreasonable burden
uypon any lawful business, occupation or acfivity." § 74~-6-4.G NMSA
1978. The Camission's flexibility has not been extended to grant a
variance when the resulting activity will endanger drinking water
sources because the Commission has éonsistently taken the view that to
allow water pollution at a place of reasonsably foreseeable use as
hurman drinking water is novt reasonable, regardless of the econamic
burden on the discharger.

Under the Water Quality Act, §§ 74-6-1 et seq. NMSA 1978, the
Comission's primary charge is to '"adopt, promlgate and publish

regulations to prevent or abate water pollution in the state . . . ."

1 Nurbering of Points in this Text corresponds to nurbering given in
Table 2 of retferences USEPA Model Attorney General's Statement, UIC
Program, Groundwater Program Guidance #16 dated July 31, 1981.




-,

|Emphasis added.] § 74-6-4.D NMSA 1978, .In making its regulations,
the Commission is to consider: "(l) character and degree of injury to
/

or interference with helth, welfare and propertyl.]" § 74-6-4.D, supra.

Water pollution is defined as "introducing . . . into water . . . one
or nore water contaminants . . . |[that] rnay,\m th reasonable probability
injure human health . . . or . . . unreasonably interfere with the
public welfare . . . ." § 74-6~2.B NMSA %"978. The Cammission has

W

consistently taken the veiw that burdens which a regulation places on
the discharger are reasonable when the effect is to protect a current
or potential source of drinking water fram Watér pollution.

‘There has been a concern expressed by EPA representatives that
Section 74-6-1Z2 C NMSA 1978 might inhibit the Water (Quality Control
Camnission's abili’ - to carry out the underground injection control

!
program. That Section states:
"The Water Quality Act does not authorize the Commission to

adopt any regulation with respect to any condition or quality

of water if the water pollution and its effects are confined

entirely within the boundaries of property within which the

water pollution occurs when the water does not canbine with

other waters." |Emphasis added.]

As a practical matter, this section would not inhibit implementation of
the ULC program by the State. Consultation with technical experts

indicates that there is no known situation in New Mexico where ground



water pollution and its- effects would be confined entirely within the

boundaries of property within which the water pollution occurs and the
water does not carbine with other waters.

FOINT 4: Authority to issue permits or rule

EPA has questioned the stringency of the Comission's permitting
requirements for in situ extrac/tion wells. The three specific points
delineated below are in response to EPA concerns.

l. Financial assurance requirements ;re contained in subsection
5-102.B.1.d4(10}, 5-102.B.2 | -and  5-210.B.17 of the Commission
regulations. The purpose of these financial requirements is to insure
that there are adequate funds available to the State to perform
remedial action to protect groundwater if activities required under the
regulations are not camplied with by the party establishing the
financia! assurance arrangements. For example, if a bonded individual
abandoned a construction site where a well was partially or fully
completed, the State would take appropriate necessary rheasures to
insure that th\e secured funds were éppropriated for reclamation and
other remedial action required to comply with the regulations. Such
action could include .initial court action to place the funds iﬁ an
escrow account and subsequent court action to designate the money for
the remedial work. If a bond is held by another responsible
governmental agency, under the provisions of subsection 5-210.B.17 of.

the Cammission regulations, the State will immediately notify that




agency upon default-or non-ccmpliance by the. secured party and take all
appropriate measures to insure thalt' the bondilng' agency uses the money
for appropriate remedial action. Such action by the State might
include court action against the responsible agency if attempts at
cooperation are unsuccessful. ' \' \

2. If the State becames aware of a éignificant threat to water
quality during the construction phase of a project, the Director of the
Environmental Inprovement Division has f/;iuthority, under Section
74-6-11, NMSA 1978, to order "inmediate abatement of the water
pollution creating an emergency condition'. This authority may
continue if the Director seeks court action within 48 hours. If a
human health threatening emergency does not occur, but a situation
which would impai: the State's alility to grant an approved discharge

‘

plan for the project does occur, the State will notify the applicant of

that situation. Under Section 3-104 of the Commission's Regulations:

Unless otherwise provided by these regulations, no person
shall cause or allow effluent or leachate to discharge so

that it may nmove directly or indirectlv into ground water

unless he is discharging pursuant to a discharge plan

approved by the director. When a plan has been approved,

discharges must be consistent with the terms and conditions

of the plan.

The camingling of aquifers resulting fran improper drilling
practices or other causes 1is considered a discharge under the
regulations. A prudent discharger would not begin any activity such as

well drilling or injection of contaminants into ground water prior to

approval of its discharge plan since discharge plans, may not and will




not be approved unless the application fully camplies with the
regulations. All prelicensing construction activities are at the
applicatns own risk and notice to that eff‘ect will be given to the
applicant as appropriate.

3. Under Section 5-102.B.4 and 3-108 of the regulations, there is
substantial opportunity for public participation in the discharge plan
review process. Any menber of fhe public who is dissatisfied with the
conduct ot the reviewing agency, pursuant to these sections, may file
an action in State court requesting relief. The State Mandamus Law,
Section 44-2-1 et seq., NMSA [978, 'allows the issuance of a Writ of
Mandamus to ‘campell "the performance of an Act which the law
specifically enjoins as a duty resulting from an office, trust or
station". Section 44-2-4 NMSA 1978. It the Conmission or one of the
Division's fails to perform a duty under the regulations a Writ of

Mandamus could be requested.

POINT 5: Underground injection permits in New Mexico do not

convey property rights,

Section 74-6-12.A NMSA 1978 specifically states:
The Water Quality Act does not grant to the [Water Quality
Control| commission or to any other entity the power to take
away or moditfy property rights in water . '
Neither the Cammission, nor any of its constituent agencies, can take

away or modity property rights. A corollary is that neither can any of

these entities grant or create property rights. Although the statute

addresses itself specifically to property rights in water, it is clear




tran the statutory scheme that a permit (or discharge plan) is not a
property right. Permits are issued for a limitned period of time, not
to exceed five years. § 74-6-5.F NMSA 1978. ,A permit application may
be denied, § 74-6-5.D, and, once granted, it may be modified or
terminated. § 74-6-5.J Most importémtly, the permittee 1is not
relieved fram complying with the Water Quz;lity Act and applicable
fegulati.ons. § 74-6-5.1. Had the legislature intendec that a pemmit
uhder the Water Quality Act would constitﬁi;t:e sare sort of property
right, it would have so indicated. Instead, the contrary intent is
indicated in § 74-6-12.A, supra. Moreover, to construe a permit as a
property right would contradict the legislative intent of § 74-6-5.D,
F, 1, é.nd J., supra. Permits issued pursuant to the Water Quality Act
do not constitute property rights.

i

FOINT 7: State authority to immediately restrain dangerous

injections.

(a) The EID has the authority unfrt §§ 74-7-10 'and 11 NMSA 1978
to immediately restrain any person fron engaging in any unlawful
a’c';ivi ty which is endangering or causing damage to public health or the
enviroment. § 74-6-11 NMSA 1978 states in part:

[I]f any person is causing or contributing to water
pollution of such characteristics and duration as
to create an emnergency which requires immediate
action to protect human health, the director of the
. . . lenvironmental improvement division]| shall
order the person to immediately abate the water
pollution . . . . '




If the director of the division wishes the order to continue beyond
forty-eight hours, he may seek a temporary restraining order or
injunction in district court. Id. |

The O has authority to restrain by order or injunction any
individual fraon engaging in any activities in violation of the
Geothermal Resources Conservation Act. Section 71-5-20 of that Act
provides in part: |

Whenever it shall appear that any person is
violating, or threatening to violate, any statute
of this State with respect to the conservation of
geothermal resources, or any provision of the
Geothermal Resources Conservation Act, or any rule,
regulation or order made thereunder, the |Oil
Conservation] Division through the Attorney
General, shall bring suit against such
person . . . . In such suit the Division may
obtain injunction, prohibitory or mandatory,
including temporary  restraining  orders and
terporary injunctions, as the facts may warrant. .
u

The MMD has authority to restrain by order any individual from
engaging in any activities in violation of the Surface Mining Act which
activities create imminent danger to public health or the environment.
§ 69Y-245A-25.A NMSA 1978, Failure to comply with a cessation order
could result in an injuhction under § 69-25A-25.E NMSA 1978.

Other authority fram all the agencies is found in § 30-8-8 I\MSA“
1978, which allows a public officer to bring a civil action in the name
6-f the state to abate a public nuisance. The type of civil action
conterplated under this section includes an injunction. See, State ex

rel Marron v. Compere, 44 N.M. 414, 103 P.2d 273 (1940). The knowing




and unlawful introduction of a -substance into the groundwater "causing
it to be oftfensive or dangerous for‘ human or a;ximal consumption or use"
is a public nuisance. § 30-8-2 NMSA 1978. An unauthorized discharge
which is endangering the enviromment would be within the purview of ‘at
least one of the statutes mentioned in tﬁiswdiscussion.

(b) lhere is no requirement in the Water Quality Act the
Geothema! Resources Conservation Act, the §urface Mining Act, or in
the regulations pramilgated pursuant to thd;se acts, that a pemmit be
revoked before a suit can be instituted to enjoin compliance with the
permit or the regulations.

" (c) ‘lhe State can seek civil penalties of up to $5,000.00 per day
for violations of § 74~6-b NMSA 1978 of the Water Quality Act. See,
§ 74-6-5.Q. Under "his statute, _onditions may be imposed on permits.

‘
A violation of a condition of ‘a permit would be considered a violation
ot § 74-6-5, For all wells covered under the Surfac_e Mining Act (see
Table 1 of this statement), the State can seek civil penalties of up to
$5,000.00 per day for violations of a permit., § 69-25A-22.A NMSA 1978.
Section 71l=5-43 NMSA 19Y/8 provides tor a civil penalty for violation of
the Geotherma! Resources Act or the rules and regulation promulgate
thereunder ot not more than $£,500.00 per day for each wviolation.

Criminal penalties may be sought by the State under the pertinent
acts. Section 74-6~5.P of the Water Quality Act authorizes the
imposition of a criminal fine of uwp to $10,000.00 per day for a

violation of a permit, as does § 69Y-£4bA-22.E of the Surface Mining Act.



Under the Geothermal Resrouces Conservation Act, any knowing and
willtul violiation of a statute or regulation shall subject the
violating party to the possibility of a criminal fine in the amount of
$5,000.00 per day for each violation. ‘'This penalty is set forth in
§ 71-5-£3.8B and C.

(d) 'lhe civil penalties prbvided are flexible. Section 74-6-5.0Q,
of the Water Quality Act, stateé that the civil penalty imposed is not
to exceed $5,000 per day. Similar §vording is found in § 69-25A-Z22.A of
the Surtace Mining Act. As is the case with the other two acts, the
Geothermal Resrouces Act, specifically, § 71-5-23, sets forth the
maximum penalty and does not require that this maximun penalty be
imposd. ‘the State could request any civil penalty less than the
statutory maximuns and tailor 1ts request so as to be appropriate to
the violation. 'the court also has the discretion to adjust penalties
as appropriate.

(e) Public participation in court entorcement actions is provided
by means ot Rule (Z4(a) of the Kules ot Civil Procedure, NMSA 1978,
which allows for intervention ot right in civil actions in the state
district courts. N.M.R, Civ. Pro. <Z4(a) 1is similar to Rule <Z4(a) ot
the rederal Rules of Civil Procedure.

None of the remedies specified in 40 CFR 123.9(a)(1l), (2) and (3)
would be obtained through adrninistrative action. Nevertheless, the
public may participate in administrative hearings on discharge plans,

it the Water Quality Control Commission finds the hearing is affected




with a substantial public interest. § 74-b-5.M NMSA 197/8. See, WXL

Reg. 3-112.

FOINI' 13: State jurisdiction over persons injecting on federal

lands and over federal agencies injecting underground.

Under the Water Quality and the Geo@henmal Resources Acts, the
State ot New Mexico has jurisdiction over injections on tederal lands,

and over federal agencies. ‘lhe Water (Quality Contro! Commission's

W

regulations detine "person" as: 7.
the state or any  agency, institution, cammi ssion,
mumnicipality, or other political subdivision thereot, federal
agency, public or private corporation, individual,

partnership, association or other entity and includes any
otticer or governing or managing body of aany institution,
political subdivision, agency or public or private
corporation|.!

WXC Reg. 1-101.0. Moreover, the Commission is charged with the duty
of ‘“"promulgatling] . . . regulations to prevent 0; abate water
pollution in the state . . . ." § 74-6-4.D NVMSA 1978. ‘There is no
limitation in this statute excluding federal ilands f?an the authority
ot the Cammission.

Section 7l=5-3(h) of the Geothermal Resources Act detines person
so as to include within 1its terms persons conducting injection
operations on federal lands, and federal agencies. That defition

states:

"Person" means any individual, estate, trust, receiver,
cooperative association, club, corporation, coampany,
tirm, partnership, joint venture, syndicate or other
entity of the United States or any agency or
instrumentality thereot, the State of New Mexico or any
political subdivision thereof.

-10-



Ihe Mining and Minerals Division asserts jurisdiction over federal
agencies pursuant to Executive Order 2380 which instructs all federal
agencies to camply with state and local environmental provisions. The
Division regulates coal surface mining and reclamation on federal lands
in New Mexico under an agreement between the State of New Mexico and
the Office of Surface Mining of the Department of the Interior. 45
Fed. Reg. 53.128 (Aug. 11, 1980). This agreement will be renewed. See,
46 Fed. Reg. 40,050 (Aug. 6, 1981),

State jurisdiction over injections conducted by federal agencies
is not precluded by the federal Safe Drinking Water Act. The Act
states:

i Each Federal agency . . . engaged in any activity
resulting, or which may result in, underground
injection which endangers drinking water . . . shall be
subject to, and comply with all . . . State . . .
requirements . . . . This subsection shall apply, not

withstanding any immunity of such agencies, under any
law or rule of law. :

SDWA § 1447(a).

FOINT 14: Jurisdiction over non-Indian activities on Indian land.

The EID asserts that the State of Ne\x} Mexico has authority to
regulate injection wells on lands within the State but also lying
within Indian reservations or territories. In determining whether a
state has jurisdiction over different activities on Indian lands,
courts have uéed a two—prongedA test. Under this test, the state isg

considered to have jurisdiction unless 1) jurisdiction over this type

-11-




of activity on Indian land has been pre-cmpted by the federal
government, or 2) the assertion of jurisdiction by the state over this
activity would interfere with tribal self-govermment. Organized

Villages of Kake v. Egan, 369 U.S. 60 (1962); Willims v, Lee, 358 U.S.

217 (1959) ; Norvell v. Sangre de Cristo Development Co., 372 F. Supp.

348 (D.N.M. 1974), rev'd on other grounds, 519 F.2d 370 (10th Cir.

1975).
[Clongress has plenary powers over’ all Indian affairs
and can, if it so desires, preclude state jurisdiction.
Where federal statutes and regulations issued pursuant
thereto entirely comprehend a subject, there can remain
no roan for state laws imposing additional burdens on
that subject. In the absence of governing acts of
Congress, the resolution of whether a given state
action is permitted depends on whether it infringes
upon the right of the Indians to make their own laws
and be ruled by them. '

Norvell, supra at 1353-54, No'argument can be made that state

regulation of underground injections by non-Indians lessees on Indian
lands would interfere with tribal self—goverrxfnent-.2 Wi thout the
ék’press delegation of Congress, no Ihdian tribe has power beyond that
necessary to protect its self-government or control internal relations.

Montana v. United States, 101 S. Ct. 1245 (1981). The remaining

question is whether the area has been pre-empted by federal statutes

and regulations.

2 While the question might be more camplicated if the Indians
themselves were injecting, it 1is wunlikely  that Indians will . be
operating the types of wells relevant to the UIC program.

-12-



The United States Supreme Court clearly employed the test of

federal pre-emption in - Warren Trading Post Co. v. Arizona Tax

Cammission, 380 U.S. 685 (1965). In deciding that the State of Arizona
could not levy a 2 per cent gross incore tax on a federally licensed
trading post located on an Indian reservation, the Court noted the
pervasive federal regulation of'._ Indian traders and reasoned that, in
such circumstances, it was inappropriate for the state to regulate the
same entity. The Court wrote:
These apparently all-inclusive regulations and the
statutes authorizing then would seen in themselves
sufficient to show that Congress has taken the business
of Indian trading on reservations so fully in hand that
no roan remains for state laws imposing additional
burdens on the traders.
Id. at 690. There are no federal statutes and regulations governing

underground injections on Indian lands comparable to those in the

Warren Trading Post case. Although the Federal Safe Drinking Water Act

(SDWA) , as amended, and EPA fegulations adopted pursuant to it set up a
federal scheme for regulating underground injections, the Act allows
the states to assume primary enforcement responsibiiity and ig silent
on whether the states or the federal govermment should enforce such
regulations on Indian lands. It is specifically stated that: "Nothing
in the Safe Drinking Water Amendments of 1977 shall be construed to
alter or affect the status 'of American Indian Lands or water
rights . . ." § 1447(c)(1) of the SDWA. The SDWA and attendant

regulations of EPA cannot be considered as evidence of federal

-13-




pre-erption. As there are no oAther federal acts and regulations which '
could be considered to pre—ezrpt the regulation of underground
injections on Indian Lands, the federal gove?nment has not pre-empted
this area; and the State rr’ray regulate it.

- The State has not renounced jurisdiction over Indian lands. This
is so despite the disclaimer in the New Mexi‘co Enabling Act, 36 Stat.
557 (Ch 310), where the State disclaimed al;.l; right and title to, and

the United States retained absolute jurisdiction and " control over,

lands held by the Indians. In Village of Kake, supra., the United

States Supreme Court, interpreting a similar disclaimer found in the

~

Alaska Statehood Act, concluded that absolute jurisdiction is not
necessarily exclusive jurisdiction, and that such a disclaimer does not
autamatically prec’de the exercise of state authority. Village of

1
Kake, supra., is good authority for the proposition that the disclaimer

in the New Mexico Enabling Act does not autamatically prohibit state
regulation of activities on Indian lands in the state;

" Nor did the State renounce authority over Indian lands in Article
XS{I, § 2 of the Constitution of New Mexico which states in part:

The people inhabiting this state do agree and declare
that they forever disclaim all right and title to .
all lands lying within [the boundaries of the state]
owned or held by any Indian or Indian tribes, the
right or title to which shall have been acquired
‘through the United States, or any prior sovereignty;
and that until the title of such Indian or Indian
tribes shall have been extinguished the same shall be
and remain subject to the disposition and under the
absolute jurisdiction and control of the congress of
the United States.

-14-



The courts have interpreted this article as a disclaimer or proprietary

interest, rather than of govermmental control, by the state. Norvell,

supra; Sangre de Cristo Development Corp. v. City of Santa Fe, 84 N.M.

343, 503 P.2d 323 (1972).

The State's failure to act wunder Public Law 280 to assert
jurisdiction over Indian lands ‘is irrelevant in considering whether it
can act to regulate non-Indian activities which affect the health and

wel fare of citizens of New Mexico. The Court in Norvell, supra., while

noting that New Mexico was not a Public Law 280 state, failed to
ascribe any importance to this fact in detefrriining that certain state
laws, among them, the New Mexico Water Quality Act, applied to a
non-Indian lessee developing and operating a housing development for
non-Indians on Indian land. In reaching its decision, the Court noted
that the laws which the state wished to apply were designed to protect
and pramote the health and welfare of the citizens of New Mexico, and
that New Mexican citizens would be affected if the State's regulations
were not implemented. This consideration is alsé relevan‘; in the
regulation of underground injections.

While the possibility exists that New Mexico's assumption of
authority might be challenged in court, this possibility is not a
sufficient reason for the EPA to deny EID's application to regulate
underground injection on Indian lands. The uncertainty of the extent
of state authority over Indian lands i.s not limited to New Mexico, but

exists in all states having Indian lands within their boundaries.

-15-




The State of New Mexico has nainiained; aﬂd continues to maintain,
that under the t“o;prong test, it clearly has jurisdiction to regulate
activities on Indian lands. (See the attached xeroxed copies of two
Attorney General's Opinions.) This wview has been endorsed in the

R

federal district court in New Mexico. Norvell, supra. Acting on its

assertion of jurisdiction, the state currently issues permits
regulating various activities by'non-Indians<%n.Indian lands.

FOINT 17: State authority to submit information to EPA wupon

request.

. The EID has the authority under the Water Quality Act to turn over
information it obtains fran the dischargers to the EPA upon request.
The Act requires all information obtaind by EID to be made available to
the public, excégz i;fornationrdEQuiging methods or processes entitled
to  protection. as trade secrets. § 74-6-12.B, NMSA 1978. That act
contains no restriction on intergovernment exchange of infonnation as
long as the states confidentiality requirements are camplied with,

CONCLUSION
The Water Quality Act, the Geothermal Resources Act, the Surface
Mining Act, and the regulations adopted pursuant to these acts, provide

adequate authority to the State of New Mexico to regulate the four

classes of wells specified in 40 C.F.R. § 122.32 in conformance with

-16-




the federal requirements.

foe £ St

- Bruce S. Garber
Assistant Attorney General
Environmental Improvement Division

W. Perry Pear
Assistant At
0il Conservafion Division

Doug Meiklejohn

Depuf®y Attorney General

Civil Division, Counsel for the
Mining and Minerals Division

The above Assistant and Deputy Attorneys General have full authority to

represent the state in court on matters pertaining to the State Underground

Injection Control Program.
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