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(h) Any State program approved by -
th.e Administrator shall at all times be
conducted in accordance with the
requirements of this Part.

(i) States are encouraged to
consolidate their permitting activities.
While approval of State programs under
this Part will facilitate such
consolidation, these regulations do not
require consolidation. Each of the four
programs under this Part may be applied
for and approved separately. :

(j) Partiel State programs are not
allowed under NPDES, 404, or RCRA -
(for programs operating under final

o ! . . .
* authorization). However, in many cases

States will lack authority to reguiate
activities on Indian lands. This lack of
authority doés not impair a State’s

* ability to obtain full program approval

in accordance with thid Part, l.e.
inability of a State to regulate activities
on Indian lands does not constitute a
partial program. Similarly, a State can
assume.primary enforcement
responsibility for the UIC program,
notwithstanding § 123.51(e), when the
State program is unabie to regulate
activities on Indian lands within the
State. EPA, ar in the case of section 404
programs the Secretary, will admidister
the program on Indian lands if the State’
does not seek this authority.’
[Note.—States are advised to contact the
United States Department af the Interior,

Bureau of Indian Affairs, concerning
authority over Indian lands.] ’

(k) Except as provided in § 123.32, |

. nothing in this Part precludes a State

from:
(1) Adopting or enforcing
requirements -which are more st:nngent
or maore extensive than those reqm.red
under this Part;
~{2) Operating = program with a greater

- scope of coverage than that required .

under this Part. Where an approved
State program has a greater scope of.
coverage than mqw.red by Federal law

* the additional coverage is not part of the
- Federally approved program. ,

[Note.~For example, when a State requires
permits for discharges into publicly owned
treatment warks, thase permits are not )
NPDES permits. Also, State assumption of the
section 404 program is limited to certain
waters, 20 provided in §123.91(c). The .
Federal program operatsd by the Carps of
Engineers continues to applytom:mmmg
waters in the ‘Stats even after
approval. Howevez, this does not mtnct
States from regulating discharges of dredged
or fill materials into those waters over which
the Secretary retains ncﬁun 404 jurhdicﬁon.]

§ 1232 Definitions.
The definitions in Part 122 apply to a.n

F.

subparts of this Part, including Subpart

§ 123.3 Elementsof a program
submission.

{a) Any State that seeks to administer
a program under this Part shall submit
to the Administrator at least three
copies of a program submission. The
submission shall contain the following:

{1) A letter from the Governor of the
State requesting program approval;

{2) A complete program description,
as required by § 123.4, describing how
the State intends to carry out its
responsibilities under this Part;

(3) An Attorney General’s statement
as required by § 123.5;

{4) A Memorandum of Agreement
with the Regional Administrator as .
required by § 123.6, and. in the case of
State section 404 programs. a
Memorazdum of Agreement with the
Secretary as required by § 123.99;

(5) Copies of all applicable State
statutes and regulations, including those
governing State administrative
procedures;

{6} The showing required by
§ 123.39(c} (RCRA programs only} and
§ 123.54{b) (UIC programs only) of the

{b) Within 30 days of receipt by EPA
of a State program submission, EPA will
notify the State whether its submission
is complete. If EPA finds that a State's
submission is complete, the statutory

" review period (i.e. the period of time - -

allotted for formal EPA review of a
proposed State program under the
appropriate Act) shall be deemed to

- have begun on the date of receipt of the

State’s submission. If EPA finds that a
State's submission is incomplete, the

' statutory review period shall not begm
* until all the necessary informationis ~

received by EPA.
{c) If the State’ 8 submission is
matenally changed during the statutory

. review period. the statutory review
. period shall begin again npon recexpi of -

the revised submission. .
(d) The State and EPA may m:t-d the

» 'statutory review period by agreement.

Any State that seeks to administer a
program under this part shall submit a.
description of the program it proposes to

: ~ administer in lieu of the Federal

program under State law or underan
interstate compact. The program
description shall include: :

(a) A description in narrative form of
the scope, structure, coverage and ’
processes of the State program.

(b) A description (including .
organization charts) of the organization

- and structure of the State agency or -

agencies which will have responsibility -

. for administering the program, including

the information listed below. If more
than one agency is responsible for
administration of a program. each
agency must have statewide jurisdiction
over a class of activities. The
responsibilities of each agency must be
delineated, their procedures for
coordination set forth, and an agency
may be designated as a “lead agency” to
facilitate communications between EPA
-and the State agencies having program
responsibility. In the case of Slate
RCRA programs, such a designation is
mandatory (see paragraph (f)(4) of this
section). When the State proposes to

administer a program of greater scope of -

coverage than is required by Federal
law, the information provxded under this
paragraph shall indicate the resources

dedicated to administering the Federally .

required portion of the program.

{1) A description of the State agency
staff who will carry out the State
program. including the aumber.
occupations, and general duties of the
employees. The State need not submit
complete job descnptmns for every

' | t the Stat
State's public participation activities - employee carrying out the State

_prior to program submission.

program.
{2) An itemization of the estimated
costs of establishing and administering
the program for the first two years after
approval, including cost of the personnel
listed in paragraph (b)(1) of this section,
cost of administrative support. and cost

- of technical support.

(3) An itemization of the sources and

" amounts of funding, including an

estimzte of Federal grant money, '
avaiiable to the State Director for the
first two years after approval to meet
the costs listed in paragraph (b)(2) of
this section. identifying any restrictions
or limitations upon this funding.

{c) A description of applicable Slate c

procedures, including permitting

procedures and any State administrative
or judicial review procedures.

- {d) Copies of the permit form(s),
application form(s), reporting form(s),
and manifest format the State intends to
empioy in its program. Forms used by
States need not be identical to the forms.

" used by EPA but shonld require the

same basic information, except that
State NPDES programs are required to.
use standard Discharge Monitoring
Reports (DMR}. The State need not
provide copies of uniform national forms
it intends to use but should note its
intention to use such forms. State

- section 404 application farms must

include the information required by.

§ 123.94 and State section 404 permit
forms must include the information and
conditions required by § 123.67.

[Note.—States are encouraged to use -
uniform national forms established by the
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Administratar. If uniform pational forms are
used. they may be modified to include the
State Agency’s name. address, logo, and
other stmilar information, as appropriate, io
place of EPA’s.]

(e} A complete description of the
State's compliance tracking and
enforcement program.

(f) State RCRA programs only. In the
cass of 3tate RCRA programs, the
program description shall also includeé:

{1) A description of the State manifest
tracking system, and of the procedures
the State will use to coordinate
information with other approved State
programs and the Federal program
regarding interstate and mtemahonal
shipments.

(2) An estimate of the number of the
following: .

(i) Generators;

(ii) Transporters: and ’

(iii} On- and off-site storage, treatment
and disposal facilities. and a brief
description of the types of facilities and
an indication of the permit status of

these facilities.

{3) If available, an estimate of the
annual quarntities of hazardous wastes:

(i) Generated within the State;

(ii} Transporters;: and .-
State; and

{iii) Stored, treated, or disposed of
within the Slate:

{A) on-site: and

(B) off-site. .

(4) When more than one agency . -
within a State has responsibility for.
administering the State program, an.

‘identification of a “lead agency” and a

description of how the State agencies
will coordinate their activities.. .

(g) State UIC programs ornly. In the
case of a submission for approval of a
State UIC program the State's program-
description shall also include:

" {1) A scheclule for issuing permits

within five years after program approval

to all injection wells within the State
which are required to have permits

., under this Part and Part 122;

(2) The priorities (according to eriteria
set forth in 40 CFR § 146.09) for issuing

permits, including the number of permits-

. in each class of injection well which will
be issued each year during the first five
years of program operation;

{3) A description of how the Director
will implement the mechanical integrity
testing requirements of 40 CFR § 148.08,
including the frequency of testing that
will be required and the number of tests
that will be reviewed by the Director
each year;

{4) A description of the procedure
whereby the Director will notify owners
and operators of injection wells of the
requirement that they apply for and
obtain a permit. The notification

required by this paragraph shall require
applications to be filed as soon as ‘
possible, but not later than four years
after program approval for all injection
wells requiring a permity

{5) A desceiption of any rule under
which the Director proposes to authorize
injections, including the text of the rule;

(6) For any existing enhanced
recovery and hydrocarbon storage wells
which the Director proposes to authorize
by rule, a description of the procedure -
for reviewing the wells for compliance
with applicable monitoring, reporting,
construction, and financial

" responsibility requirements of §.§'122.41

and 12242, and 40 CFR Part 148;

(7) A description of and schedule for
the State’s program to establish and
maintain a current inventory of injection
wells which must be permitted under
State law;

{8) Where the Director has designated
underground sources of drinking water™
in accordance with § 122.35(a), a

description and identification of all such -

designated sources in the State; -

(9) A description of aquifers, or parts
thereof, which the Director has
identified under § 122.35(b) as exempted .
aquifers, and a summary of supportmg
data:

" (11) A description of and schedule for
the State’s program to establish an

‘inventory of Class V wells and to assess

“the need for a program to regulate Class

V wells.

(h) State 404 programs onIy In the
case of a submission for approval of a
section 404 program the State’s program
description shall also include:

1A descnptmn of State regulated '
waters.

[Note.—States should obtain from the.
Secretary an identificaticn of those waters of.

~ the U.S. within the State over which the.

Corps of Engineers retains authority under- .
section 404(g) of CWA.] : .

{2) A categorization, by type and
quantity, of discharges within the State,
and an estimate of the number of :
discharges within each category for

- which the discharger must file fora.

permit.

(3) An estimate of the number and
percent of activities within each
category for which the State has already
issued a State permit regulating the
discharge.

(4) In accordance with § 123. 92(&](8) a
description of the specific best:
management practices requirements
proposed to be used to satisfy the
exemption provisions of section
404(f)(1)(E) of CWA for construction or

_ (10) A description of and schedu]e for
" the State’s program to ban Class IV
. wells prohibited under § 122.36: and

maintenance of farm roads, forest roads,
or temporary roads for moving mining
equipment.

{5) A description of bow the State
section 404 agency(les) will interaci with
other State and local agencies.

(6] A description of how the State will
coordinate its enforcement strategy with
that of the Corps of Engineers and EPA.

{7) Where more than one agency
within a State has ibility for
administering the State program:

(i) A memorandum of understanding
among all the respaonsible State agencies
which establishes:

(A) Procedures for obtaining and .
exchanging information necessary for

- each agency to determine and assess the

cumulative impacts of all activities
authorized under the State program:-
(B) Common reporting requirements:
and .’
(C) Any other appropriate procedures

_ not inconsistent with section 404 of

CWA or these regulations;

(ii) A description of procedures for-
coordinating compliance monitoring and
enforcement, dxsmbutmg among the
responsible agencies mformauon

received from applicants and permittees,

and issuing reports required by section

. 404 of CWA or these regulations.

(8) Where several State 404 permits

" are required for a single project, a
. description of procedures for:

(i) Ensuring that all the necessary
State 404 permits are issued before any
of the permits go into effect; and .

(ii) Concurrent processing and, where
appropriate, joint processing of all of the
necessary State 404 permits.

§ 123.5 Attorney General's statement.
(a) Any State that seeks to administer

a program under this Part shall submita

statement from the State Attorney

* General {or the attorney for those State

or interstate agencies which have

" independent legal counsel) that the laws
of the State, or an interstate compact,
provide adequate authority to carry out
the program described under § 123.4 and
to meet the requirements of this Part.

. This statement shall include citations to

the specific statutes, administrative
regulations, and, where appropriate,
judicial decisions which demonstrate
adequate authority. State statutes and
regulations cited by the State Attorney

" General or independent legal counsel

shall be in the form of lawfully adopted
State statutes and regulations at the _
time the statement is signed and shall be
fully effective by the time the program is
approved. To qualify as “independent
legal counsel” the attorney signing the
statement required by this section must
have full authority to independently
represent the State agency in court on

(_. _,
.. R N ot -



STATE oF NEw MEXICO
OFFICE OF THE GOVERNOR
SANTA FE
87503

Bruce King
GOVERNOR

November 19, 1982

Mr. Dick Whittington, P.E.

Regional Administrator (6A)

U.S. Environmental Protection Agency
Region VI

1201 Elm Street

Dallas, Texas 75270

Dear Mr. Whittington:

Herethh is transmitted the State of New Mexico's official request for approval of its
application for primary enforcement responsibility in the operation of the Underground
Injection Control Program as authorized by the Safe Drinking Water Act, Public Law
93-523 as amended. :

This application contains all elements required by the United States Environmental
Protection Agency and the Act to show State jurisdiction over Class I, III, IV and V
injection wells, and hereby affirms the State of New Mexico's willingness to carry out
the program. The Oil Conservation Division of the New Mexico Energy and Minerals
Department is so -designated by this letter as the appropriate agency to lead in the
implementation of the program.

The Environmental Improvement Division of the New Mexico Health and Environment
Department, and the Oil Conservation Division and Mining and Minerals Division of the
Ene:gy and Minerals Department have the statutory authority, available expert -
personnel, and other capabilities necessary to carry out the program of regulation of

«those wells in New Mexico which inject fluids. [ feel confident that the newly
amended Water Quality Control Commission Regulations, which were developed by the
State of New Mexico in cooperation with the Environmental Protection Agency,
various environmental groups, mineral producing companies and members of the public
at large, 1) are enforceable throughout the entire state of New Mexico, 2) are at least
as stringent in effect as the Federal Provisions, and 3) will permit the State to
administer the Underground Injection Control Program without the burden of a dual
Federal-State permitting process. Therefore, New Mexico has the requisite ability to
effectively protect the State's vital, fresh, ground water from pollution by fluid
injection processes.
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Mr. Dick Whittington, P.E.
November 19, 1982

I, therefore, request that the State of New Mexico be granted the primary
enforcement responsibility over the Underground Injection Control Program provided
for in the Safe Drinking Water Act.

I appreciate your continuing cooperation.

Sincerely,

RUCE KIN({%’\?

Governor
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PROGRAM DESCRIPTIONM

The material required pursuant to 123.4(a) is discussed below:

The State of New Mexico, through a number of legislative Statutes, adminis-
tered by several State Agencies, developed and implerented programs to control
ground water pollution. A summary of these statutes, administering agencies
and types of injecticn wells covered is given in the attached Table 1. The New
Mexico Water Quality Act (74=6-1 through 74-6-13 MMSA 1978; see Appendix A) is
the legislative authority for control of Class I, III, IV and same Class V
injection wells. Class V wells relating to Coal Surface Mining are regulated
by the Surface Mining Act (Appendix A) and Class V wells relating to
geothermal cperations are regulated by the Ceothermal Resocurces Conservation
Act (Appendix A). The Water Quality Act establishes the Water Cuality Control
Canmission (WOQCC) camposed of eight constituent state agencies, plus an
appointed member of the public, and assigns to the Cammission the duty to
"adopt pranulgate and publish regqulations to prevent or abate water pollution

In response to that mandate, the Commission has adopted the WQCC
Regulatlons for graund water protection (Part 3). Technical recuirements
far Class I and Class III injection wells (Part 5) were adopted by the
Conmission an July 21, 1982. '

New Mexico's highly effective program to protect ground water cuality follows
procedures that are equivalent in effect but not identical to the Consclidated
Permit Regulaticns. The technical recuirements of the New Mexicc program are
as stringent as the Federal provisims. Table 2 is a summary of the
similarities and differences between the Consolidated Permit Regulations, as
they apply to the UIC prcgram, the New Mexico Water Quality Act and WQCC
Regulaticns for protection of ground water. Although the methodclogy of
application of the two sets of regulations differs between the two agencies,
the results are identical: ground water in MNew Mexico has been and will
continue to be protected, and the public is involved and participates in the
permitting process.

The heart of the Environmental Improvement Division (EID) and the 0il
Conservation Division's (OD) program to protect ground water quality under
the Vater Quality Act is Part 3 of the WCC Regulations: "Regulations for
Discharges Onto or Below the Surface of the Ground."

The purpose of these Regulations as stated in Section 3-101 is to:

Y. . . protect all ground water of the State of New Mexico
which has an existing concentration of 10,000 mg/l or less
TDS, far present and potential future use as damestic and
agricultural water supply;, and to protect those segments

of surface waters which are gaining because of ground water
inflow, for uses designated in the New Mexico Water Quality
Standards.”

These Regulations, adopted under the autharity of the New Mexico Water Quality
Act, are considered by many to be the most comprehensive in the nation for the



preventicn and abatement of ground water pollution. The New Mexicc ground
water standards, sare of the first in the United States, have been used
extensively by other states in developing ground water protection programs.
They apply to all discharges of effluent or leachate ontc or below the surface
of the ground, including all types of well injection, seepage from surface
impoundments, land application of municipal and industrial wastes, and any
other discharge which may impact ground water, except for those discharges
which are specifically exempted.

Two central aspects of the Part 3 WCCC Regulations are the establishment of
ground water quality standards and the requirement for an approved "discharge
plan®. Section 3-103 establishes numerical water quality standards for ground
water of 10,000 mg/l or less total dissolved solids concentration. Standards
for 27 parameters were adopted and have keen in effect since 1977.

Development of the WCCC Regulations by the EID began in early 1974; they were
discussed at numercus meetings of the WOCC frar 1974 through 1976; they were
taken to public hearing in June, 1976; they were adopted by the WCCC on
January 11, 1977; and they became effective the following month. The.
Fequlations were appealed by nine uranium companies in February, 1977, hut
they were not stayed by the court and remained in effect throughout the appeal
crocess. The New Mexice Court of Appeals largely upheld the Regulaticns in
- Deceamber of 1978. A lew Mexice Supreme Court ruling on November 16, 1979 was

“also generally favorable to the Regulations, except for the definition of -

"Toxic Pollutants” and the WCCC subsecuently deleted that definition fram the
Regulatims..

- The EI‘D presented information to the Water Quality Control Commission in
Septarker, 1980 on the potential hazards of variocus toxic organic campounds.
In Cctoker, the EID requested and received authorization fram the WCC to
proceed to the public hearing (held January 14-15, 1981) o proposed
amendments tc the Requlations to control the discharge of toxic polliutants to
ground water. On April 22, 1981, the WQOCC adopted a revised definition of
"mexic  Pollutant® covering 76 compounds designated as potential toxic
pollutants, and appropriate other amendments to incorporate effective control
of these tcxic pellutants into the Regulations. These amendments were
subsecquently filed at the State Records Center and became effective July 2,
1981, Four uranium campanies challenged the amendments and filed a Motice of
Appeal on June 30, 1981, but did not reguest a stay of the Regulation
arendments. The appeal did not apply to the bulk of the Regulations which .
were previously upheld by the courts. A public hearing was held in July 1981
on proposed standards for several of the "Taxic. Pollutant" compounds and
standards were adopted for 8 toxic pollutants at the December 16, 1981 WOCC
meeting. The New Mexico Court of Zppeals, in a unanimous decision on January
19, 1982, upheld the "Toxic Pollutant"amendments to the Regulations (See
dppendix F). This decision has been subsequently affirmed by the New Mexico
Supreme Court. -

The Canmission received and approved a request by the EID and the OCD at the
Jenuary 12, 1982 WOCC meeting to conduct a public hearing an March 3, 1982 on |
the Part 5 amendments to the WOCC Requlations. . These amendments are:
equivalent to the Environmental Protection Agency's (EPA) tecknical



recuirements (40 CFR Part 146). Part 5 and the necessary Part 3 additicns were
unanimously adopted by the Commission on July 21, 1982. The precedural
aspects of a discharge plan application and public and staff review remain the
same. Changes to the existing regulations include references to the new Part
5 and additional UIC definitions.

A discharge plan submitted for staff review is essentially an application for
a permit. In a discharge plan an applicant must describe in detail the
process to be used far discharging to ground water, and the hydrolegy, geclogy
and hydrcchemistry of the ground water in areas which may be affected by the
discharge. The applicant may also propose or the Director may require a
monitoring and reporting schedule, a contingency plan in the event of failure
of the system, and any other information that may be necessary to demonstrate
the discharge will be ocmsistent with the Regulatioms. All injection wells
that are regulated under Part 5 of the WOCC Regulations must submit the
information required in Section 5-210 and other applicable sections. 2ny
discharge allowed must be consistent with the Regulations and with the
cenditions cautlined in an approved discharge plan. Therefore an approved
discharge plan 1is edquivalent to an EPA permit because the New Mexico
Regulations are equivalent to or more stringent than the Federal rrovisions.

Inrplementaticn of the WCC Pegqulations as they apply to most types of
discharges, including injection wells, is carried cut by the EID Ground Water
Section with aid fram other sectians  (such as Surface Water). Certain oil,
natural gas, carban dicoxide gas, geothermal, and ccal mining discharges are
specifically exempted from these Regulations since they are covered ty other
statutes and requlations as discussed in the Attorney Ceneral's statement
{(also see Table 1). In addition, the CCD administers the WCCC Cround Vater
Regulations as they aprly to certain other aspects of the o0il and gas
industry, such as refining.

All new discharges since June, 1977, are subject to the discharge plan
requirement, except as specifically exempted. In additicn, there is legal
autharity to recuire existing discharges to come into conformance with the
Regulations upan notification by the Division. WNew secticn 5-300 of the WQCC
Regulations requires existing injecticn well dischargers which have not
previcusly notified the Directar to do so within 1 year. The 1980 New Mexico
Surface Impoundment Assessment found that all of the documented or suspected
cases of groumd water contamination in New Mexico are fram facilities
which were existing prior to implementation of the Regulations and that
there are no known ground water contamination preblems due to new discharges
initiated since implementation of the Regulations. The preliminary
underground injection well inventory of Class I, III, and IV wells was
campleted in August, 1981 and revised August 8, 1982.. The results of the
inventory (Table 4) show that 5 Class III wells are operating without an
approved discharge plan. These brine production wells have been asked to
submit a discharge plan and are required to have an approved discharge plan
within 90 days of the effective date of the Regulations. All Class III wells
under canstruction have applied far discharge plan approval. Six Class IIT
wells were abandomed without State approval, but the operator will be required
to meet State requirements for abandonment of their site. One inactive Class
I well does not have an approved discharge plan; this well will be required to
submit a discharge plan prior to resuming operation, or an abandonment plan

3



prior to final closure. Since the adoption of the WCCC Regulations in 1977
through August of 19%82, 238 discharge plans of all types have been submitted
to the EIC. Approximately 200 have been approved, 2 have been disapprcved and
the rest either were withdrawn or are pending. The OCD has received .22
dishcarge plan applications with 6 approvals and the rest pending. Upon
subrission of a discharge plan, the receiving Division issues a public notice
(Figure 1), prcvides an opportunity tor public hearing and reviews the plan
tor contormance with the Regulations (Table 5).

When questions are raised by the Division reviewing statt about the adequacy
of a discharge plari, most dischargers have been willing to provide more intor-
ration and/or to amend their ‘plans to care into conformmance with the
Requlations, and have had their amended plans approved. Public hearings have
been held on six plans, four of which were subsequently approved and two were
disapproved. The disapproved plans were for proposed surtace impoundrents
which EID hydrologists judged to have unacceptable ground water
contamination potential; one was a proposed copper leaching operation and che
vas a proposed uranium mill tailings pond. The uranium mill cperators later
submitted a completely new, envircrmentally acceptable discharge plan which
was approved- in January, 1980.

Self-monitoring of ground water is reouired cof many discharges including all
injection wells covered by Part 5. Self-monitoring results are reported tc
the Division regularly. Specific monitoring requirements tor Class I and III
injection wells are listed in Section 5-207. The Divisions periocdically
sample effliuents and monitering wells of dischargers. - Past sampling grograms
have emphasized the uranium tacilities in the Crants Mineral Belt ard
petrcleur rerining facilities in the southeast and northwest part of the
state. Monitoring of dischargers was increased as a result of a very
gigniticant increase in EIC Water Pollution Control Bureau staffing
authorized in 1981 by the New Mexico Legislature. The Camission Regulations
allow for a wide range of Division monitoring activity, including
installation, maintenance and use of devices for menitoring effluent and
cground water likely to be affected by a discharge; monitcring in the vadose
zone, and continued monitoring atter cessation of operations. :

Vicolations of the provisions of an approved discharge plan may result in
‘termination of the plan by the Director. Eoth criminal and civil penalities
can be assessed against persons discharging without approval. The Water
(uality Act provides for criminal fines ranging between $300 and $10,000 per
day and/or up to a year imprisonment. A civil penality of up to $5,000 per
' day can also be assessed.

The Part b5 additions to the WOCC Requlations require that all “etfluent
disposal wells" and "in situ extraction wells"” have an approved discharge plan
(a permit) prior to operation. The definiton for "effluent disposal well® is
troad enough to inciude all Class I and Class IV injection wells (the
inventory tound no Class IV wells in the State), and same Class V wells which
the State feels may have the potential to cause a violation of the Safe-
Crinking Water Act. "In situ extraction wells" covers all Class IIT wells.
Class V wells not covered by Part 5 are presently regulated by Part 1 and
Part 3 of the existing WOCC Regulationg, or under other State Statutes as
discussed in the Attorney Generail's statement.



In evaluating the ettectiveness of the existing program, the tollowing facts
are pertinent:

1. The W{CC Regulations (Part 3), adopted 1in 197/, were developed over a
period ot years with a large agrount of public input, and they have been
thorcughly tested and upheld by the courts.

2. New Mexico has established numerical ground water quality standards for
35 parameters, and these standards apply to ground water of 10,000 ma/l
or less total dissolved solids concentration.

3. After the deletion of the generic "Toxic Pollutant” provisions from the
WOOC Regulations. 1n response to the November, 1Y7Y, New Mexico Supreme
Court ruling, the Regulations controlled oniy contamination tram the
parameters listed 1n the nurerical Standards, which were technically
demonstrated in pablic hearing to be parameters of concern in New Mexico.
The WOCC has taken action to control other parameters, but the detinition
and published list of "Toxic Pollutants” that became effective
July 2, 1981, is not exhaustive.

4. The Part 5 Requlations adopted in 1982 the prohibit disposal of erfluents
by well injecticn, and the use of in situ extracticn wells without a
permit (discharge plan) and reguires the applicant to satisty stringent
technical criteria and pertformance standards.

5. All new or modified discharges, including injection wells, 1initiated
since the 1977 adoption of the WCCC - Requlations are required to be 1in
conrormance with the Regulations and to have montoring adecuate to
assure that problems are prarptly identitied. There have been no Known
ground water ccntamination problems due to such new discharges.

The material required:pursuant to 123.4(b). 1is discussed below:

The organizatiorn, structure and responsibilities ot each State agency
responsible for UIC is best described: by the fellowing tables. Takle 1
shows the division of responsibility and authority tor controlling ground
water pollution frar ditterent classes and types of injection wells. The
administrative structure of each agency 1s described in Tables 6 through 10.
Since administrative review of Class I and Class IIT injection well
applications 1is performed by either the Environmental Improvement Division
(EID) or the Oil Conservation Division (OCD) under the WQOC Regulations,
division responsibiiities for these well classes are the same.

Each Division is responsible tor determining whether an injection practice
(1mncluding Class V wells) may atfect ground water and therefore require a
discharge pian. It is the responsibility of the Division o pertcom a
technicali evaluation of a discharge plan submitted to that Division.
Based wupon the technical evaluation, the Director will approve the
discharge rplan (equivaient to the 1issuance of a permit) or disapprove the
plan. The Division is then responsible for insuring that the discharger
operates pursuant to the Regulations and the approved discharge plan. The
Division does this through spot inspections of the facility or an



evaluaticn of the monitoring reports required by the discharge plan. The
Division can undertake studies to determine it a specitic injection practice
has the rpotential to cause ground water pollution. The Class V well
evaluation is an example of the types of studies that the Divisicn plans
to undertake. In addition the Division can investigate carplaints about
ground water pollution fram the public or frar another state agency. Fach
Division has the autherity tco halt the discharge and impose fines or
arprisonment subiject tc the "Water Quality Act" (74-6-5.J.,P.,Q., NMMSA 1978}.

A "Memorandum of Understanding" has been developed to codify the individual
responsibilities ot the EID, OCD and MMD and to designate the OCD as the”lead
agency” tor UIC responsibility within the State. The “"Memorandum ot
Understanding” is attached as Appendix B to the Program Description.

EID and OCD kudgets for Federal Fiscal Year 1981 and 1982 are presented in
Appendix C. They adequately address the funding and cost estimates. As
stated in the enclosed documents the funding is 75% Federal. Funding needs
for FY '83 and 'B4 are expected to0 be 1increased only to carpensate for
increased costs of salaries due to intlation and/or productivity lncreases
The State does not anticipate any other source of funding tc repl ace any ioss
ot Federal funds tor the UIC program.

The Jjob specifications of the technical staff who will carry out the State
program are given in Appendix 0. The Job descriptions. for the EID staff are
élsc presented.

The raterial .required pursuant to 123.4(c). is discussed below:

New Mexico will not sukmit a lengthy narrative description of the permitting

process for Underground. Injection Wells (See Table b). Instead Table JZ shows
which porticns ot the DNew Mexico Statutes or Regulations would meet or
sanetimes exceed the requirements of CFR 40 Parts 122, 124, and 146. The

equivalence of the Federal and State permitting process is opvicus in mcst
instances; however, same of the State Regulations or Statutes may require a
brief narrative description. The State has attempted to anticipate those
regulations which may reguire fturther explanaticn. These narrative
descriptions which demonstrate the ecuivalency of the two processes are
explained in Table 3. Under "the material required pursuant to 123.4(e)”
administrative and judicial review procedures are discussed.

The material required pursuant to 123.4(d) 1s discussed below:

New Mexico does not require a discharger to fili ocut rorms in order to optain
a pemmit to discharge. Intormation which must be submitted to the Director
concerning any injecticn operations is addressed in the following sections
of the New Mexico WCC Requlations.



Regulation Tvpe of Well

1-201.8. All 1ndjection wells ccvered under
5=300 , Water Quality Act.

5=101.8. All ettluent disposal and 1n situ
5210 extraction wells needing a
3-107.E. discharge plan.

3=1U07.A. Injection wells needing a
3=106.C. discharge plan other than

erriuent disposal wells or
in situ extraction wells

The material required pursuant to 123.4(e) 1S discussed below:

The New Mexico UIC program meets the EPA requirements ot 40 CKFR part
123.8 (Requirements tor compliance evaluation progranrs, also see Attorney
General's Statement, point 6) and Part 123.Y (Requirements tor entorcement
authority, see also Attorney Ceneral's Statement, point /). All etrtluent
disposal wells and 1n situ extraction wells are required to sutmit
monitoring data and other reports in accordance with sections 5-207 and 5-208
otf the WCCC Regulations. It the Director feels that a mconitoring program
and reporting schedule is necessary tor other types of inijection wells
that require a discharge plan under the W(CC regulationsg, the discharger will
be required to include such a schedule in the discharge plan, or the
discharge plan can te apprcved with monitoring and reporting prescribed by -
the Director. The hydrologist in charge ot the discharge plan will review
required reports to insure that injection conforms with the Regulations and
the approved discharge plan.

The Water Cuality Act (NMMSA 1UY7¥) section 74-6-Y.F. provides ror [ivision
access to any injection facitity to: : '

1. Copy any records required to be maintained by the Regulations,

2. Inspect any monitoring equirment or methods required to be
instal led by regulations, and

3. Sample any effiuents.

The administering Division will typically inspect every injection facility
once a year to 1nsure coanpliance with the Regulations and the approved
discharge pian. The data collected bty the Division 1s examined to determine
if it is 1n agreement with the data suppiied by the discharger.

The Divisions have District and field offices throughout the State (see Tables
b = 1U}. These tieid oOrrices are typically the ftarst to hear any publiic
canpliaint concerning. injection operations. The tield statt are usua.LJ.y the
rirst to. report gross violations of the Regulations and injection practices
which may endanger grcund water. The UIC statt will then respond to these
camplaints and recommend entorcement action or other remedies. The Division
feels that yearly inspections (at a minimum) by the UIC statf, reporting by



the rield staiff and investigaticn of citizen camplaints, pius review ot
reports summitted by the operator are adeguate methods to i1nsure compliance
wlth the 1njection regulations.

Procedures have been established under the Water CQuality Act tor the
administrative and Jjudicial entorcement ot 1n-vection operations. When the
Division discovers a violation of laws or regulations 1t adminsters,. through
the methods listed above or through self-ironitoring data submitted to the
Pivision by the dilscharger, i1t flrst initiates administrative procedures
seeking voluntary  campliance. lf such voluntary campliance 1s not - -
achieved within a reasonable tire, district court proceedings are
mnitiated. ilnjunctaive reiiet against any violation or threatened violation
0ot regulations 1s subject to the continuing jurisdiction and supervision or
the district court amd the court’'s powers Of contampt. A person required
under bPart & and Part 5 or the Reguiations to optain a permit, and who either
retuses to apply cr violates the permit or any permit conditicn 1s quilty or a
misdemeanor and shall be punished by a tine of not less then $3UU nor more
than $10,000 per day, or by umprisonment tOr not more than cne year, or both.
The trial court may also 1mpose a civil penality ror a violation ot
pemmit | requirements not to exceed $5HUUU per day., {/4-6-H> AMSA 1Y/4) As an
additional means Ot enfrorcing the wWater CQuality Act . or any regulation ot
the Camission, the "Cammissicn may accept an assurance of discontinuance ot
any act or practice deemed 1in viclation of the wWater (uality Act. or any
regulaticn adopted pursuant thereto, tram any person engaging in, oOr Wwho has
engaged 1, such act or practice, signed and ackncwledged by the chairman ot

' the Commissicn and the party attected. Any such assurance shall -specity a

time Limit during which such discontinuance is to be accamplshed.! (/74-6-10,
MMSA 197/8) ' ' '

In addition to the arcve entorcement actiong, "it any person is causing or
contributing to water peliution of such characteristics and duraticn as to
Create an €mergency which requires iynmediate action to protect human healtthy,
the Director ot the Environrmental Improvement [21vision shall order the person
to 1mmediately abate the water pollution creating the emergency condition. It .
the efrtectiveness of the order 1s to continue beyond torty-eight hours, the
Director of the Environmental Improvement Division shall tile an action in the
district court, not later than torty-eight hours atter the date of the order,
to enjoin operations Ot any person in violation ot the order.” (/4—6-11, NMSA
197/8) : .

The material required marsuant to 123.4(t) does not apply to the
UIC program. '

The material reguired pursuant to 123.4(g).l. 1s discussed below:

All etrluent disposal wells and 1n situ extraction wells are required to have
an approved discharge plan (permit) pursuant to Section b5=101. ALl
operating ertluent disposal (Class 1) wells and 1n situ extraction (Class LI1)
wells have an approved discharge plan under Part 3 ot the WQUC Regulations
except several salt scoliution mining wells under (XD jurisdiction. These
soluticn mining wells are required tO have an approved Part 3 discharge plan
within 90 days ot the effective date of the Part 5 of the WOCC Regulations to
continue operation. Operations with approved Part 3 discharge plans wiii be



required to ke in campliance with Part 5 cf the regulations upon application
tor discharge plan approval.

All discharge plans are approved for a maximum of S years (WCA 74-6-5 and
Section 3=-109.G.4. of the WQCC regs). Part 5 discharge plans will be
evaluated as they expire pursuant to Section 5-101.C.

The material required pursuant to 123.4(g).2. is discussed below:

The salt solution mining wells mentioned above are the only operating
injection wells which are not pemmitted under an approved discharge plan. The
operators of these wells have been asked to submit a discharge plan and are
the first and only priority and will be operating with an approved discharge
plan by time of program approval from the EPA. Future permitting priority will
pe set according to the expiration date of the discharge plans.

The material reguired pursuant to 123.4(g).3. is discussed helow:

Please see Table 2 under EPA Section 146.08. Notitication 1is required prior
to mechanical integrity tests to allow Division inspection (see Section
5-205.A.5). UIC staff will observe all mechanical integrity tests of effluent
disposal wells. Mechanical integrity testing of in situ extraction wells
which 1s required every 5 years will be observed on a timely basis. The
Director will review the results of all mechanical integrity tests.

The material. required pursuant to 123.4{ag).4. is discussed kelow:

The Director determines which wells require an approved discharge plan
according to the information provided by the Notice of Intent to discharge
(1~201 and 5-300 WQCC Requlations). A discharge plan for effluent disposal
wells and in situ extraction wells must be submitted pursuant to Section
5-101. Other types of injection wells may be required to submit a discharge
plan tor approval pursuant t© Part 3 of the WOCC requlations (See Takle S
showing the permitting process). As described 1in Eection {(g).l1l. above,
all known operators of effluent disposal wells and in situ extraction wells
are required to apply for discharge plan approval within 90 days of the
effective date of the regulations.

The material required pursuant to 123.4(g).5. is discussed below:

Injection wells which are not ettiuent disposal wells or in situ extraction
wells may be authorized by rule. Prior to 90 days after the effective date of
Part 5, in situ extraction wells or effluent disposal wells which have a
discharge plan approved pursuant to Part 3 are considered permitted by rule
since Part 3 of the WXC Regulations meets the EPA requirements of
authorization by rule (see also Table 3, 122.37). Class V wells (injection
wells which are not effluent disposal or in sitn extraction wells) must submit
notification pursuant to WCC 1-201 and 5-300, and operate in conformance with
Parts 1 and 3 of the Regulations.

The material required pursuant to:123.4(g).6. does not apply to this
application.




The material reguired pursuant to 123.4(q).7. is discussed belcw:

The New Mexico injection well . i1nventory for those wells affected Ly this
program  descrption is current. Updating the inventory is a simple task
because all discharges to the subsurtace are required to file a MNotice of
Intent. to discharge. The inventory will be updated yearly bkased upon
information received in that Notice and submitted to EPA annually.

The material regquired pursuant to 123.4(g).8. is discussed below:

All ground water in New Mexico which has a concentration of 10,000 mg/l TDS or
. less is considered an underground source of drinking water in New Mexico.
However, under Part S5 of the Requlations, sare waters between 5,000 and 10,000
mg/l TDS could be designated for injection.

The material required pursuant to 123.4(g).Y. is discussed below:

New Mexico WQCC Regulations do not provide for @cemption of aquifers. No
aquifers in New Mexico are designated for indjection pursuant to 5-103 of the
WCCC regulations. ‘

The material required pursuant tc 123.4(g).10. discussed ielcow:

Pregently there are no Class IV wells in the state and these wells will nct be
permitted (see 5-205.B.1). If such a well did exist it would ke required to
sutmit a discharge plan application pursuant to Part 5-101.B. The Division
could not approve any discharge plan application for a Class IV well because
it does not meet the reauirements of Part S or Part 3 for the protection of
ground water. However, injection of hazardous or radicactive wastes into an
aquifer containing between 5,000 and 10,000 TDS may be authorized if the
aquifer is designated for injection pursuant to 5-103 and the applicant
receives discharge plan approval.

The material required pursuant to 123.4(qg) .1l is discussed helcw:

Table 4 shows the known Class V wells in the state. A ccorplete inventory and
assessment of Class V wells will be submitted pursuant to 146.52. Information
submitted under 1-201 and 5-300 will be used to inventcry amd assess all Class
V wells. However, regulations for Class V wells are currently in effect as
shown in Table 1.

The material recuired pursuant to 123.54(b) is described below:

After the close of the public cament period the Division will suomit the
tollowing to EPA:

1. Copies of all written camments received by the State;

2. A copy of the transcript of the public hearing; and

3. A responsiveness summary which idenifies the public participation
activities conducted, describes the matters presented to the public,
summarizes significant camrents received, and responds tc  these

conments.
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OCD STAFF RESPONSIBILITY FOR CLASS I AND III WELL RFECULATICKN

The 0il Conservation Division Water Resource Specialist is responsible
for requestindg, evaluating and submitting to the Director for approval or
disapproval, Discharge Plans fram oil and gas related processing, refining,
treatment and transportation facilities which are requlated under the Water
(uality Control Cammissicn Regulations. The Chief Engineer, the Technical
Support Chief, the Chief Ceologist, the Ceneral Counsel and other staff
members assist in carrying out this task.

The UIC Program Administrator is responsible for carrying out administra-
tive activities related to all Class I, II, IIT and V injection wells.

Other Division staff members offer support in all  of the akove
activities. The Energy and Minerals Department and the 0il Conservation
Division Takles of Organization are attached as Tables 2 and 10.

REGUIATION OF CLASS V WELLS UNDER OCD JURISDICTIOM

Introduction

Under the provisions cf the Ceothermal Rescurces Act (see Appendix A) and
the Rules pramulgated thereunder, the CCD regulates the drilling for ard the
production of geothermal resources in this State. At the present time there
are six geothermal injection ‘wells in the state completed or under
construction. Five of these are in two experimental projects in the Jemez
Mountains intended for the production of heat to use in generating electrical
power. The sixth injection well is in the south central area of the State and
is for the purpose of disposal of geothermal fluids utilizéd for space heating
at New Mexico State University.

During FY 83 the O will begin a program of studylng Class V
{geothermal) wells under its jurisdiction as a UIC Program task.

Gecthermal Indection Well Study

The purpose of the geothermmal injection well study to be started during
FY 83 will be, in order of importance, to:

(1) Study the constructior, useé, operatiori, and history of
geothemmal injection wells for the purpose of recommending or
validating the most appropriate regulatory approach;

(2) Assess contamination potential of such wells;

(3) Detemmine if corrective action is required relative to such
wells and availakle alternatives; '

(4) Complete an inventory of such wells giving information on
construction and the nature and volume of injected fluids.

These items are to be begun within 12 months and carpleted within 3 years .
after the date primacy is granted provided funding is continued.
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The ultimate purpose of the Division's proposed geothermal injection well
study will be to codity those tactors which are sionificant in any determina-
tion to permrit or deny injection into geothermal wells. Such factors would
include but not be limited to:

(1) Well constructior,

(2) Expected well life,

(3) Water protectiorn,

(4) Corrosion and treatment,
(5) Area of influenceé, and
(6) Hydrologic regimes.

The study is expected to involve use of private contractor as well as
appropriate Division Staff. Division records and data on existing wells, both
inside and outside New Mexicd, will be utilized. Depending upon initial
findings, the PDivision may seek industry cooperation in testing programs on
actual wells.

Within three years after the approval of the State Primacy applicatior,
the Civision will present recammendations to the EPA as to the most appro—
priate regulatory approach to permlttlng of geothermal injection wells and if
apprepriate, raredial action.

OCD Regulatory Program Relative to Geothermal -

In a manmner to similar to 1ts regulation of oil and gas wellg, the
Division regulates the drilling for and the production of geothermal resources
in is State. This authority is exercised under provisions of the Cecthermal
Resources Act (Zppendix A) and includes, in part, authority to permit and
regulate the -injection of fluide into geothermal reservoirs, to regulate the
subsurface disposal ot geothermal resources or the residue thereof, and to
reguire geothermai wells to be operated in such a manner as to. afford
reasonable protection to human life and health and to the environment.

A full description of the Division's geothermal program does not appear
necessary at this time due to the nature of the immediate study activity to be
performed following approval of a State Primacy application. A full des-
scription would accamwpany any later application which may be required as a
result of the aforesaid immediate activity.

In general, the Division's Geothermal Program encampasses the appl:i.cation
and enforcement of its Rules and Regulations and permrit terms and conditions.

Significant features of the Division's Rules and Regulations include:

(1) Rule 4 which requires operations to be conducted in a manner
which will "afford maximum reasonable protectlon to human life
and health and to the envirorment."

(2) Rule 100 through 119 which, in part, require designation. of a
local agent, a plugging bond,. a drilling pemmit (all prior to
operations), well identificatiori, the sealing off and.
separaticn of stratd, including fresh and saltwater strata, and
the sealing off of geothermal stratd, casing and cearent to
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protect water and geothemral zones, the proper disposal of
produced water, and notice of leaks, spills and blowouts. Rule
111 confirms the right of duly authorized Division
representatives to enter a geothermal resources lease for
inspection purposes.

(3) Rule 200 through 212 requires and designates forms and loca~
tions tor reporting a variety of geothermal operations,
1ncluding:

(a) Permit to drill,

(b) Drilling reports,

(c) Workover reports,

(d) Plugging reports,

(e) Welil log data and history,

(f) Reaquests for authority to produce or inject,
(g) Production and injection reports, and

(h) Well test reports.

(4) Rules 3201 through 304 deal with liability and requirements to
piug and abandon geothermal wells.

(5) Rules 401 through 403 concern the purchase cf geothermal
resources.

(6) Rules 501 through 506 cover geothermal inijecticon wells and are
more fully discussed later in this description.

(7) Rules 601 thrcugh 604 are designed to limit the possikility of
loss of control (blowcuts) or geothermal wells.

{8) Rules /01 through 723 contain the rules of procedure related
to: .

(a) Public hearings and notice therecf,

(b) Hvrergency orders,

{c) Appeal process following issuance of orders resulting fram
such hearings.

The DLivision must approve applications to driil, inject intd, or plug
geothemal wells prior to coammencing work. Considerations in such approvals
inciude all those mandated by the Rules and Regulations as well as any ccn—
siderations related to local conditions in the area imvolved.

The Division conducts inspections of all types of geothermal operations

to assure campliance with Rules and Regulations and with specific permit temms
and conditions.

Field anspectors investigate any complaints received and operators are
required to cease Or correct any operations which do not camply with the Rules
and Regulations or with pemmit conditions.

Ceothermal Iniection Wells

Geothermal injection and disposal wells are currently regulated urnder
Division Rule 501 through 506. These rules define each such well and preclude
its use prior to Division approval.

13



Pule 501 defines geothermal injection wells and precludes their use prior
to Pivisicn approval.

Rule 502 defines geothermal disposal wells and precludes their use prior
to Division approval. ‘

Rule 503 describes the method and form to ke used in making application
to the Division for approval of a geothermmal injection or disposal well. In
general this rule requires preparation of an application (Form G-112) which
provides for suomittal of plats or maps showing wells within one mile of a
proposed injection well, a log of a well, data on well construction and
cementing, information on fresh water 2zones, ard information cn appropriate
operation parameters.

Rule 504 provides for the filing by permittees of monthly injection/
"disposal reports for any such well.

Rule 505 provides tor periodic and centinuing testing to confirm the
injection/disposal well's mechanical integrity and the continement o©f inijected
rluide 1n the Iintended zone. The rule further provides for DMvision
inspection .cf such operaticns and for prompt correction c¢f unsatisfactory
conditions. The rule:finally provides for permit rescission after six months
of non-iniection.

Fule 506 provides for prcoper akandcnment of injection wells. ™

OCD Staff Respeonsibility tor Ceothermal Reguliation

The sixty—-two staff mempers of the OC spend cn average ot approximately
eighteen per cent of their time on UIC activities. The majority of this time
is devoted to Class IT well regulaticn. Regulation of geothermal activity
throughout the state is the responsibility of District IV staff. At present
Jeothemmal activity 1is taking place in the Rio Crande rift zone which bisects
the state frar north to south.

The District IV Supervisor, who is also the Division's Chief Ceclogist,
and the District IV Field Inspector, inspect all geothermal operations. The
District Supervisor must approve all geothemrmal applications to drill on state
or praivate land. Applications to drill on federal land are submitted ftor
approval to the U.S. Ceological Survey.

Applications for approval to inject are submitted by the operator on Form
G-112. They are reviewed and approval by the Division Chief Engineer and
signed by the Division Director.

Enforcement actions are taken when required by the District Supervisor
and Field Inspector, the Ceneral Counsel, and the Division Director.

Individual goethermal well files showing all activity in conmnection with

e2ach well are maintained by District IV personnel. Canputer tiles of. geo-
thermal wells are maintained by the Division data processing staff.

14



-~

Actual or potential water contamination problems related to geothermal
drilling and production would be 1nvestigated and assessed by the Division
Water Resource Specialist.
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PART A:

TABLE 2

SUMMARY COMPARISON OF EPA CONSOLIDATED

PERMIT RECUTATIONS APPLICABLE TO STATE UIC PROCRAMS

FEDERAL REGULATION**

WITH NEW MEXICO WQCC RECULATIOMNS

APPLICABLE STATE AUTHORIZING STATUTE
AND/CR STATE WOOC RECULATICNS*

STATE STATUTE

STATE RECULATION

(40 CFR, Part 122, (NMsA, 1978)
and Part 124)
122.3 Detinmitions 74-6-2
74-6—-4.D.
122.4 Application for a Permit 74-6-4
74-6-=5
(a) ‘
(b)
(c)
(d)
(e)
122.6 Signatories to Permit 74-6-2.H,
Applications and Reports 74-6=5.B.
(a)
(b)
(c)
(d)

(WCCC RECULATIONS)

1-101

See Table 3
and 122.38.
1-201

3-104
3-106.C.8.
5-101.A.
3-10¢.C.
1-201.B."
3-106.C.8.
5=210

'3-107.A.7.

5-209.F.

See Attorney

General's Statement,

Point 5.
5-101.H.
5=208.C.
5-101.B.
5=101.H.2.
5=208.C.

*Part 5 reterences are the UIC requirements in the WOOC Regulations for
effluent disposal wells (Class I) and in situ extraction wells (Class IIIJ,

ard to prohibit Class IV wells.

Permitting procedures for all classes of

1mjection wells regulated under the Water Quality Act, and requirements for
Class V wells are covered by Parts 1 and 3 of the Regulationms.

** EPA Federal Regulations not applicable to New Mexico's UIC program are
anitted fram this table.



Table 2 (Cont'd)

FECERAL RECULATION

APPLICABLE STATE AUTFORIZINC STATUTE
AND/OR STATE WOOC RECULATIONS

STATE STATUTE

{40 CFR, Part 122,
and Part 124)

122.7 Conditions Applicable to

All Pemmits

(See also 122.41 and 122.42)

(a)
(b)

(c)
(d)

(e)

(£)
(g)
fh)
(i)
(3)
(k)

(1)

122.8 Establishing Pemmit Conditions

122.9 Duration of Pemmits

(c)
(d)

(e)

(NMSA, 1978)

7465

STATE RECULATION

(WOCC REGULATICNS)

3-104
5=101.d.
See Table 3
5=101.C.
5-101.J.
1-203.A.
5-101.J.
5=210.8.17.
3=107.A.
3-107.B.
3-107.C.
5-101.J.

See Attorney Ceneral's Statement, Point 5.

74-6-9-.F.

74-6-9.F.

74=6=5.F.

3-107.A.6.
3-107.0.
5=-208
3-107.LC.
3-207
5-207
5-101.E.
5-208.C.
3=107.C.
1-203
3-111
5=101.I.
3=107
5=207
1-203
5-101.B.
5=208

Ses Table 3.

3=109.G. 4.
3=109.G. 4.
5=101.G,

3=109.G. 4.



Table 2 (Cont'd)

FECERAL REGULATION
(40 CFR, Part 122,
and Part 124)

122.10 Schedule of Campliance
(a)

122.11 PRequirements for Recording

amd Reporting and Monitoring

Results
(a)

(b)

(c)

122.13 Effect of a Permit
(a) ‘

(b) |See 122.7(a)J

122.14 Transfer of Permits
(aF, (b)

122.15 Moditications or Revocation:

and Reissuance of Permits
(a), (b)

(c)

122,16 Temmination of Permits
{ay, (b}

122.18 Noncampliance and Program
Reporting by the Director

APPLICABLE STATE AUTHCRIZINC STATUTE
AND/COR STATE WOCC REGULATIONS

STATE STATUTE

STATE RECULATION

(MMSA, 1978)

74-6-5.C.

74-6-5.1.
74-6-5.J.

(WQCC Regulations)

© 5-101.B.

3-107.A.1.
3=-107.2.2.
3=107
5-207
3-1C7/.A.
5-208

3=109.C. 4.
5-101.4.

See Attorney Ceneral's Statement, Point 5.

74-6-5.J.

74-6-5.J.

5-101.TI.

3=107.C.
5-101.J.
3=109.F.
5-101.I.
3=109.C. 3.

5-101.J.

See Memorandum of Agreement.



Takle 2

FEDERAL

(Cont'd)

RECULATION

(40 CFR,

Part 122,

and Part 124)

122.19 Confidentiality of

122.32 Classification of Injection

(a)

{b)
(c)

(ad)

(e)

122,33

122,34

(a)

(b)
(c)

(d)
(e)

Information

Wells

Prohibition of Unauthorized

Injection

Prohibition of Movement

ot Fluid into USIW

AFPLICAELE STATE AUTHCRIZINC STATUTE
AND/CR STATE WOOC RECULATIONS

STATE STATUTE
(NMSA, 1978)

STATE REGULATION
(WCCC Regulations)

74-6-12.B. See Attcrney
General's Statement,
Point 17; and Memorandum of

Agreement, Item VIII.

See Attorney Ceneral's
74-6-4 Statemrent, Point 10.

1-101 "effluent
disposal well"
5-101.D.1.
1-101 "in situ
extraction well"
1-101 "effluent
disposal well”
1-201.A.
3-104
5-300

74—-6-5 See Attorney
Ceneral's Statement,
Point 1 and 122.42(a)
on Tacle 3.
5-10C1
5-102

74-6-4
74-6=10
See Attorney
General's Statement,
Point 2.
3-104
! 5-101.A.
5-101.B.
5-101.J.
3=104" ,
1-101 "effluent
disposal well”
3-104
74=6=-11



Table 2 (Cont'd)

APPLICABLE STATE AUTHORIZINC STATUTE
AND/COR STATE WOCC RECULATIONS

FEDERAL REGULATION STATE STATUTE STATE REGULATICN
{40 CFR, Part 122, ’ (MMsa, 1978) (WCCC Regulations)
and Part 124)

122.35 Identification of USDW and

Exempted Aquifers 74-6-4.D,
: 74-6=9 ‘
(a) 3-101.A.
(b) 5=103
See Memorandum of Agreement, Section VII.
{c) : 5-101.C. 2.

5-103
See also program description, material required by 123.4 (g)(9).

122.36 Elimination of Certain Class

IV Wells 74~6-4.0. 3-104
74-6-5.D. . 5-101.A.
5-101.C.

See also Program Descriptiori, material recuired by 123.4(g)(10).
See also Attorney Ceneral‘'s Statement, Point 11.
See also Memorandum of Agreement, Section VII.

122.37 Authorization of Underground

Injection by Rule 74-6-4.1.
74-6-5.A.
(a), (b) i 5-101.B.1.
5-101.B.2.
5-101.G.
3-104
(c), (d) 5=300
See Table 3.
122.38 Application for A Permit;
Authorization by Pexmit 74=6=~5,A.
(See also 122.4)
(a) 1=201
5-101.A.
{(b) 5~=101.B.
5-102
See also program description material required by 123.4(g).(1), (2}, (4).
122.39 Area Pemits 74-6=5.A.
(a) 5-=101.F.1.
(b) ' 5~101,.F.3.
(c) 5=101.F. 4.
5-101.F.6.
(d) 5-101.F.6.

5-101.4J.




Taktle 2 (Cont'd) .

APPLICABLE STATE AUTHCRIZING STATUTE
AND/CR STATE WCCOC RECULATICNS

FEDERAL REGULA'LTON STATE STATUTE STATE RECULATION
{40 CFR, Part 122, (NMSA, 19738) (WCCC Regulations)
ard Part 124)
122.41 Additional Conditions 74-6-4.D.
Applicable to All UIC Permits T4-6-5
{b) 3=107.A.7.
3-107.D.
5--209.F.
(c) 3-104
5-102
5-205.A.5.
(d) 5-101.J.
5-208.A.1.
, 5-208.R.1.
{e) S5-1C2.A.
5-102.R.
5-20¢. A,
122.42 Estaklishing UIC Permit
Conditions 74-6-4.1.
: 74-6~5
(a) . See Table 3.
. 5-102
{(b) [See 122.44, 146.7] 5-203
(c) 3-104
5-206
(d) |See 122.45] 5-101.B.
(e) 3=-1C7
5=207
5=-208
(£) 5=209
(g) 3-107.A.4.
3=-107.A.11.
5-102.B.2.
5-210.B.17.
(h) 5-=204
(i) 5=210
122.43 Waiver of Requirements by
Director 74-6-4.,D.
74-6-4 .E.
(a) 5=104
(c) See Table 3.



Takle 2 (Cont'd)

APPLICABLE STATE AUTHORIZINGC STATUTE
AND/CR STATE WCOC REGULATICNS

FEDERAL, RECULATION STATE STATUTE STATE RECULATION
{40 CFR, Part 122, (\MsA, 1978) (WCCC Regulations)
and Part 124)
122.44 Corrective Action 74=-6-=5.3J.
: 74=-6-5.L.
(a), (b) ' 5-203
122.45 Requirements for Wells
Injecting Hazardous Waste 74-6=5.A, 5-101.B.
See Table 3.
124.3 Application for a Permit [See 122.4]
124.5 Modificatiori, Revocation and 74-6-5.7. 5-101.3.
Reissuance, or Termination of 74-6-5.1. See Table 3.
Permmits [See 122.15, 122.16.] See Memorandum of Agreement,
’ : Section XIII.
124.6 Praft Permits See Table 3.
124.8 Fact Sheet
' (a) See Table 3.
(k)
(1) 3-108.B. 2.
12) 3-108.B.4.
(4) See Table 3.
(5) 1-210
(6) 3-109
(1) 3-108.B.7.
(i1) 3-108.B.6.
3-108.C.
(iii) 3-108.B.6,
(7) 3-108.B.8.
124.10 Public Notice of Permit Actions
and Public Comment Period
(a)
(1)
(ii) |See 124.6]
(1idi) 3-108.C.,
(b
(1) 3=108.C.
(2) 3=108.C.
{c) , 3=108.A.
(d) 3=108.B.

(e) 3-108.A.



Taple 2 (Cont'd)

FEPERAL REGULATICN
(40 CFR, Part 122,
and Part 124

124.11 Public Comments and Requests
for Public Hearings f

124.12 Public Hearings

124.17 Response to Comments

APPLICABLE STATE AUTHCRIZINC STATUTE
AND/CR STATE WOOC RECULATICNS

STATE STATUTE STATE RECULATION
(NPMSA, 1978) (WCC Regulations)
[See 124.6]
74-6-5.F. 3-108.C.
74-6-5.E. 3-108.C.
See Table 3.



TABLE 2

PART B: CCMPARISCN CF EPA 40 CFR PART 146

"UNCERCROUNC INJECTION CCNTROL PROCRAM: Criteria and Standards”

WITE NEW MEXTCO STATE RECULATICONS

FEDERAL REGULATICNS

SUBPART A-—CGENERAL PROVISICNS

146.01 Applicability and scope

146.02 ILaw authorizing these regulations
146.03 Definitions

146.04 Criteria for exempted aquifers (See 122.35]
a)
b)

146.05 Classification of injection wells
{See 122.32]

146.06 Area of Review
a)
b) o
c)

146.07 Corrective action (See 122.44]
a)
b)
c)

d)
e)
f)
9)
h)
i)

146.08 Mechanical integrity
a)l)

4) [See 146.33.b}
d) :

STATE RECULATIONS

5-101
5-105
1-101

5-103.C.1.
5-103.C.1.
5-103.C. 2.

1-101 "effluent
dispcsal well"
1-101 "in situ
extraction well™
5-101.0C.

5-300

5-202

5=202.B.3.
5-202.B.1.
5-202.B.2.

5-203
5-202.C.1.

5-203.C. 2. |
3-101.A. |
5-101.A. |
5-203.C. 3.

5-203.C. 3.

5-203.C. 4.

5-203.C.5.

5-203.C. 6.

5-203.C.7.

5=204
5-204.A.
5-~204.A.
5-204.B.1.a.
5-204.B.1l.b.
5-204.RB.2.a.
5-204.B.2.b.
5-204.B.2.b.
5=204.C.

See Memorandum of Agreement,Item XII.

e)

5=204.D.



Takle 2 (Cont'd)

FECERAL RECULATIONS STATE RECULATICNS

146.09 Criteria for establishing permitting
priorities , 5-101
(See also program description material required by 123.4(g)(2).)

146,10 Plugging and akbandoning Class I and III wells - 5--209
a) 5--209.B.
b) 5=209.C.
c) 5=209.C.
d) [See 122.42(f) and 122.41(e)] 5--209.A.
3~109.C. 2.
5-101.C.2.

SUBPART B-—CRITERIA AND STAMNDARDS APPLICABLE TO
CLASE I WELLS :

146.11 Applicability - 5-201

146.12 Construction requirements

‘a) 5-205.B.1.
b) 5-205.A.1.
: : 5-201.A.2.
5-205.B. 2.
1) . 5-205.A.3.a.
2) : 5-205.A.3.b.
3) A _ 5-205.A.3.c.
4) 5-205.A.3.4d.
5) 5-205.A.3.9.
6) : 5-205.A.3.1i.
7) 5-205.A.3.e.
c) 5-205.B.3.
1) 5-205.B.3.a.
2) 5-205.B.3.b.
d) ' 5~205.A.4.
1) 5-205.A.4.a.
2) 5-205.A.4.b.
e) ' : 5=205.A.3.

146.13 Operating, monitoring and reporting requirements

a)l) 5-206.A.1.
A 5=206.A.2.

2) 5-206.A.2.
3) [See 146.12(c) 5-206.B.2.

10



Takble 2 (Cont'd)

FECERAI, RPCULATIONS " STATE RECULATIONS

146.13 Operating, monitoring and reporting reguirements, Continued

b)1) 5=207.R.1.
2) 5-207.B. 2.
3) [See 146.08] 5~207.A.1.

5-=204.B.
4) 5=207.B.3.

c)l) 5-208.A.2.

2) ' ’ 5-208.A.3.
146.14 Information to be considered by the director 5-210.A.

a)l) (See 122.4 and 122.38(c)] 5-210.B.1.
2) 5-210.B.2.
3) 5.210.B.3.
4) 5-210.B.5.
5) 5-210.B.6.

146.14 Information to be considered by the director,
' Continued
6) : 5-210.B.7.
7) 5=210.B.8.
8) 5-210.B.2.
9) 5-210.B.11.
10) 5-210.B.12.
11) 5=-210.B.13.
12) ' 5-210.B.15.
13) [See 146.13(b)| 5=-210.R.16.
14) |See 122.44] 5-210.B.4.
15) 5-210.B.14.
16) |See 122.42(f)] 5-210.B.17.

b)}1) 5-210.C.2.
2) |See 146.08] 5-210.C.3.
3) 5=210.C.4.
4) 5-210.C.5.
5) 5=-210.B.12.

5=-210.C.1.
6) 5=210.C. 6.
7) 5=210.C.7.

c)l) 5-209.E.1.
2} 5=209.E.2.
3) 5=209.E.3.
4) 5=202.E.4.
5) [See 146.10(c)] 5~209.F.5.

146.15 Mid-Course evaluation requirements See Memorandum Of Agreement,
|See 122.18(c)(4)(ii)] Item XI.
a) |See 1l46.14(a)(l)] |See 5-210.B.l.}
) |See 146.14(a)(3)] |See 5-210.B.3.]

11



Table 2 (Cont'd)

FECERAL RECULATICNS

STATE RECULATIOMNS

146.15 Mig-Course evaluation requirements, Continued

c)
d)
e)
£)
a)
h)
i)

SUBPART C-—CRITERIA AND STANDARDS APPLICABLE TO
CLASS II WELLS

146.21 - 146.25

STBPART D-—CRITER!A AND STANDARDS APPLICABLE TO
CLASS [(II WELLS

146.31 Applicatility

146,32 Construction recuirements
a)

1)
2)
3)
4)
5)
6)
7)
b)
c)
1)
2)
3)

12

: See 5-210.B.5
: [See 5=210.BR.2

(See 5-210.BR.7

[See 5-210.B.1

[See 5=-21C.B.4

|See 5-210.C.3

|See 5-208.A.]

Not Applicakle [Mew Mexico

. 0il Conservation Division

Jurisdiction under the
Cil ‘and Cas Act (70-2-1
through 70-2-38 NMSA 1978)

5=205.A.4.

5-=205.A.3.h
5=-205.A.3.1i.
5=205.A.3.h."
5=206.A.1.
5=205.C..1.
5=205.C. 2.
5=-205.C. 3.
5-=205.C.4.
|See 5=210.B.2.]
5=210.B.1.
5=210.B.2.



Table 2 {(Cont'd)

FECERAL RECULATIONS STATE RECULATIONS
146.32 Constructicn recuirements, Continued

3) 5-205.C.4.a.

4) ' 5~-205.C.4.b.

5) 5=205.C.4.C.

6) 5=205.C.4.d.

146. 33 Operatind, monitoring and reporting requirements

a)
1) 5-206.A.1.
5-206.C. 1.
2) ‘ 5-206.A.2.
146.33 Cperating, monitoring and reporting requirements, Continued
bjl) ’ 5-207.C. 1.
2) 5-205.C.2.a.
3) |See 146.08] 5~207.A.
4) |See 146.32(e)] 5-207.C.2.b.
‘ 5-207.C.2.C.
5) [See 146.32(g)] 5=207.C.2.0b.
5=207.C.2.C.
0) 5-207.C. 3.
c)l) 5-208.B.2.a.
2) ' 5-208.B.2.b.
3) 5-208.B.3.
146.34 Intormation to be considered by the director 5-210.A.
a)l) (See 122.4 and 122.38(c)| . 5=210.B.1.
2) ‘ 5-210.B.2.
3) 5-210.B.3.
4) 5-210.B.5.
5) 5-210.B.6.
6} 5=210.B.7.
7) ' 5=210.B.4.
8) »=-210.B.Y.
9) 5=210.B.11.
10) 5=--210.B.12.
11) 5=210.B.13.
12) |See 146.33(b)] 5~210.B.16.
13) 5=210.B.10.
14) 5=210.B.15.
15) 5=210.B.17.
16) |See 122.44] 5-210.B. 4.
b)1) 5=210.C. 2.
2) |See 146.08] 5,210.C. 3.
3) 5=210.C.4.
4) « 5.210.C.5.
5) 5=210.B.12.
5-210.C. 1.
6) 5=210.C.7.

13



Table 2 (Cont'd)

FEDERAL RECULATICNS STATE PEGULATIONS

146.34 Intormation to be considered by the director, Ceontinued

c)1) 5-=209.E.1.
2) 5-209.E. 2.
3) _ 5-209.E. 3.
4) 5=209.E.4.
8) |See 146.10(c)| b=209.E. 5.
146.35 Mid-Course Evaluation requirements See Memorandum or Agreement,
|See 122.18(c) (4) (ii)] Item II.
a) iSee 146.14(a)(l}] iSee 5-210.B.1.}
b) |See 146.14(a)(3)] [See 5-210.B.3.]
c) "~ |See 5-210.B.5.]{
146.35 Mid-Course Evaluation Recuirements, Continued
d) [See 5-210.R.2.]
e) [See H5-210.B.7.]
t) ’ |See 5-210.B.13.}
g) {See 5=210.C.3.]
h) : ‘ ' |See 5~-208.B.]

SUBPART E-—CRITERIA AND STANCARDS APPLICABLE'TO
CLASS IV WELLS

(RESERVED BY EPA)

SUBPART F—CRITERIA AND STANDARDS APPLICABLE TO
CLASS V WELLS

146.51 Applicability
aj,b) |See 146.05(e}] |See 1-101, Petinitions of
“"ettluent disposal well”
and "in situ extraction
well”; 3-101.A.; 5-101.A.;
5=101.0. and 5=300]

146,52 Inventory and Assessment
a) ISee 122.37(c)(1)] 5=300
b) |See program descriptiori, material requared by 123.4(g)(11).]

14



‘uerd posoxdde ayg Jo wmerrdxe uodn S3eUTWISY [1TM
Sb1eyosTp Sy3 pur *HIQI-G IdPUn WTISUSIXD Ue I2DIVYOSTP
ayd Awp (1M I0309xTd NP . ‘ued obawyosip o1qescadde
ue JTUNS O3 3I0F3I2 PO3IooU0D ' burymi jou ST I9baeyosip
ay3 31 ueld penoxdde ue zopun bHurzerado ag 1M IBHIROSTIP
P ‘9SINOD [BRUWIOU P Se ‘3I0J2J3U] pue pollTukgns ST 3T I93Fe
sAep 08T UTYITM [emouwsa ueld =6xeyosTp e Auep J0 asoxdde
03 9oIqe 3 A[TRuIoUu [ITM UWTISTAT] 94l ‘ueld oDbIsyosIp
poaoadde sy (ITM SoupTdupo UTr buraq IbIWSSTP 3y3 uodn
pue wTtiertdxe 03 zo1ad shkep (8] uworzeorrdde ojoTdwod e jO
UOTISSTUWgNS uwodn JUSHUT3UWOO ST WISULIX® Ue yons jo Teaoaddy

*(D°T0T-6 uor3osg) uerd sbagmpostp poacadde ue jo wTieaTdxd
Iogye our3 Jo potxad pojtur] e 03 3o9lur 03 SNUTIUWO
03 9933Twrsd e MOT[R Aull SUDTIRINDSI ¢ 3aBd OOTXIW MON UL

*sWTSTAOId Telopsd @yl uxyl jueburms
310U IO O] JFUSTRATNDS aIk SWT3eINboy COTXOW M3 Y3 9sneosq
jruxed yYgd ue 03 JueieATnbs sT uepd soamyosTp posoxdde
ue ‘2I0J9I9Y], "I030SITP FJP Aq WISTIOsp v oI0jaq o3s[dwod
8q 3snw ueld SHOIWOSIP SYF pue UVOTFBEUIOIUT TBRUOTITPpE
3sonhal Avu IQO9ITp YL SWTIRINDIY SP YITM JUSISTISUOD
89 [[IM SbaIeoSTIp SR sjexrisuouep O3 AJTessooau agq Aal e
UOTIRUIOJUT JI9Y30 Aue pue (Tg-G UT PO3IST] UOTIFEWIOJUT I9Y3O
oy ‘uwe3sAs oy Jo aanrel JO 1uwad a3 ur uerd Adusburjuoo
e ‘oInpayos buryazodea pue buraopTtuowt e osodoxd osTe
Isnt JueoT1dde sy, . *9bIOSTP P Aq pIIDIIe S A'’ YOTYM
SesIe Uur JMem punodb oSy IO AmSstueyooapAy pue KAbolosb
‘fbotoaphky sy3 pue ‘Joged punoab o3 burbaeyostp 10 pesn
9q 03 ssoooad S [TEy9p ur oqrIossp 3Isnu Jueotfdde ue uerd
obIeyosTp B UL TOT-G UT POITNDSI Se peljTuqns aq 3stu uetd
obreyostp oyl 3Twxsd e a0 wizeor(dde ue JO JUSTRATNDS
Sy} ST MSTASI JJe3s JIOJ Poy3Tukns [[am III IO I SSe[) e
103 ueld abxeyosIp B ‘sSWTIeINDOY WISSTUUO) [ouo) A1rend
I=3g4 Oy JO € pue ¢ I0T-S Pue HQT-g UOTIORDS O3 Juensang

INAWADO HILVYLS

Arddesy oa KLng, (9) L°22ZT

W TWRd e 103 wrieoTddy, §°22T

NOIIAIYDSAd ¥0 FILIL HLIM
(S)NOTIIOAS IIWIAd JALVAITOSNOD

SSE04d IMILLIWId OOIXIW MIN 40 NOILIJIJDSIT TUNOLLIAAY € JTdWd



931\1S Y3 ‘SI0J8IDYL, PONSST Usaq ApERa(e pYy UOTIOILI}ISUDD
707 JTwrsd e JT 3INOTIITP oI0u 39 plrom AQITIoe] Wridenxe
mrs ur ue Jo wrjersdo ayg Jo [esoaddestp ey S0
UOTSTATQ Yl "ST[oM WTIoslur &3 JO UWOTIONIISUOD I93Je AJUO
PI3O03TTO0 3q Ued UYOTYM eB3ep aoeyansqns uodn pusdep Kan uerd
9bI1eyosTp ' Jo [eaoxdde ‘SST3TTIOR] WOIIOEIMIXS YIS UT I04

309739 3ep O3 Apdex (MM 34 ‘Z0T-G UOTIOSS UT DPOUTTINO
PTIOITIO WTIONIISuco a3 wdn posey poaocadde sq 3j0u
ued (oM wWT3oenxXe mIs ur ue 103 ueld abamyostp a3 je
SOUTWII}OP ‘UWTIrIoIuT oTionnsuocoaxd ay3y Jo mMmeTasx uxdn
'103023TP SY3 I “swoTienbox g 3Ied SYI JO ZOI-G UOTIODS
o3 uensand po3TUKNS S IS UOTFIBWIOFUT  UDTIONIQ.SU0Daxd
‘oAdMOd CSTIOM WOTIORIIX® IS Ul JO  UOTIONIISWOD O3
Jotxd poxtnbax jou st jTared ¥ C[[oM [esodsTp juoniiye ue
Jo uoTionmsuwd 03 Jo0Tad poxrnbox sT [eacadde uerd sbawmostg

. *(2°9°101-9)
TemowI ueld abaegosip 103 UoT3eOTITdde wdn suorieInbox
93 Jo ¢ 3IIed PTM Ardwod O3 poaTaDRI °q TITM G 3Ied
JO 93ep 9ATI09II3 8Py 03 Jotad peasoadde siTem uorjoalur
‘9T Ag UDTIEZTIOUINE JO JUSUBITNDII H:{[F SI9¥™/MU SuoTIerndox

DIN § 3IIed By} JO I;Ep DATIOLIFD AP 03 IoTxd € 3aed.

Jopun poasoxdde uerd obixeosTp ¥ SUWOTIPINDOd  UOTISSTWO)
onuoy ATren) Iojwy 9y3 JO ¢ 3Iaeg 03  Juensard  uerd
obaeyostp ponoadde ue Iepun bBurjersdo aq [TIM OOTXOW MY
ur STIoM III pue I SSe[D [[e ‘pPsijuerbd sT Aocewrad a103ag

*(8L6T YSWI T°G-9-pL) UOTSSTULOD 3
0} SWTITPUOD ay3 Teadde 03 JYDBTI 9y SARy S30p IBDIWYOSTP
oyr ‘Ionsmoy ‘pesodurt oq Al jey3 WTIITPUOO Jo adhy a3
U0 UWOTIOTIISOA OU ST 9I3YL “(8L6T ¥SWN T1°G-9-pL) SUOTITPUOD
syl I0J SsuosesI 3 JO I@baeyosTp I SSTITIOU 9y poptracad
‘SUOT3ITPWOD O3 I8baeyostp 9yl 3oolgns Aau Teaoadde uerd
abieyostp burjuexb I339] S,I10309aIp Syl ueld SDIBOSIP
9Y3 UT pojEs oIe SWTITPWO JTwrad [[¢ *STSY] @seo-Ag-aseo
e w poyztwred 33 ITM [[2M WTIOSLUT AI9AdD  ‘8310I8I9Y]
*(¥°10T-S ‘$0T-€) SuOTIe[nbog UuOTTISSTWWO) [0TuU0) A31(end
I23g4 Syl JO SjusweIrndoaa syg Jooul Istin ueld 26a20sSTPp AxoAd

wSIUBUBITTHaY uoTION[SU0D, (e) Zh°zZl

«OT Aq uwT3oafur
@C.DO.H@.H@@CD JO uwoT3eZTIONINY,, L€°22T

wSUTITPUOD ITUISd BUTYSTIqeIsd, 8°7T

(1,IN0D) SSAD0Jd DMILLIMWHAd ODIXAW MIN 40 NOILJIYOSIT THIOILIAIN € FI4YL



*SIUBURITNDOI UOTIONIISUOD TeIdPad
pue =3¥3S 8yl JO oouaTeATND2 oYl IILIISUCUSDPD  SDACTER
Po3STIT SjusanbIe pue SUOTSTAOIA 9yl eyl ST99] 53833 9UL

*suoTj3eTnbax ayx Jo
UOTIRTOTIA B 95ned pTnom uwTtjerado Syl 30Ul (93eIISUoLBp
sem 3T IT A3TTtoe; ® JOo uorjyeaado ayn  peaoadde
JIOASU 2APY UOTSSTUD) TOIJUo) A3TTend JIo3em aul ‘readde
Uo ‘pue J030SITP JIF UL  "MOTIADI Y4l 0T 2TJeTrear
xR TTIAN unTueln zonbIey s,uoriexodio)y uwnog oSyl
pue ‘300loxg xaddopy SOTTTIII) STRISUTH TLIUSPTOX) ‘sueTd
oM3  9sayl JI0T paooldx orrand  Syg *POIONIJISUOD  udY
pey yotym SOTITTTIORI JIRTTOP UOTTTIW-T3Tnw om] 107 suetd
shaeuyosstp posoxddestp Ssey JIO3Oo9IXTP (Id 32Ul °snotoaad
SS9T7T ST 13184 PUNOIb BISBYM SIYPIS IBUIO UT anm Sq Aew
Jeyl poloNIISUcO ApeaiTe ST ATTTORPT &ul IT ITOOTIITP
sxow ST a3exsdo o3 tuxad e 30 TtRACaddestp  3RUL
poasabbns sey vdd aul "A3TTToRI woTIna(uT mts ur. ue Jo
uoTiona3suod o3 Jotad jtuasd posoadde ue Jo JusUBITND2I
¥dd su3z Butydope jou I0J Ssuosesl ssaappe  ATozenbspe
AI071STY  JUSWSOIOIUS .. puUR . SUCTIETNHSI  ODTXI . _ MON

*(7°d°70T-G) STT=M
ol uopuege 03 A3TTTgTrsucdssl TerToueurI 3yl JO 2oqueIenb
eyt (£°g°Z70T-G) STTeM  UuoT3oRLUT  pejjtuaaduocu
INg  PpelOoNI3IsSuUoD JO  Jusumopuege  pue  burtbbntd  oyj,

‘(6°¥°5072~G)
JIPIS UOTSTATJ AQ UOTIONIISUOD 8yl Jo uotioadsutr 2318 W

*(y-g-701-G) A3TT1TOR]
U3 JO uOoTIONIJSUOD pue Em._”mmw_u SUF U0 JuBUoD  OTTdng

‘(¢°g°701-6) uoryexado poscdoad auyz uo JUSLLDD (T

4

T

: 10T septaoxd
UoTum aanpaooxd ojeurIslre uUe poSIASP Sy OOTXSW MION  JO

(P . 3U0D)
. SJUSUPRITNDSY UOTIONIISUO))..

(1, I90D) SSF0¥A ONTLLINIAd ODTXIA MIN A0 NOIIJINNSII TVNOLILIAQY € I'TgYL

() 767771



QUDSUPRIDY  JO
UNPURIOURH 2U3 IO TTTX UOT3O9S OSTe 995 'SUOTSTAOId jelspsj
9U3 Sk 309379 UT JuDbUTIIlsS Se axe saanpaooxd os3yu] sanstTag
|93els auyj, {861 ¥WSAN) 'I°G-9-bL pue  CCUTOT-S ‘ACA0T-f
urT possaippe ST Jtuasd B JO UOTIRUTUISY PUR  UOTIRO0ASY
D TNT-G Ul USATD o182 STTaMm uoTideIlx® mIsS  uT  pue
sTTom TesadsTp juenyIie I0I S3jUSUBITNDRI  TRUOTITPPY "6O0T-E
ut pourTino sainpaocoad Teaoadde uetd 9bIeUsSTIp BITIUD S
SMOTTOI SOUBNSSTSI PR UOTIBDTITpow JOF ssoooiad s,930315 syl

*JUSUPaIbY IO UNPURIOWS] SU3 JO TIAY UOTIODG 2995 OSTY
‘posodoad usaa Aue oARYy JIOU OOTXI] MO UT STToM uotTioalut
S3seM sSnopIezey ou ATIUDIIND aIe 219Ul *78&T JO TTPI Syl UuTt
peydope aq 031 SUOTIETNDDI JOJ STTEO OOTXI MON JOI ISTRPIUDS
UOTIPZTIOUINE WA 2JUsSIIND  IYJ, *Aoeurtad  wyod  sUTEIQO
pue sjusuweIInbaa ydd SOTISTIES OOTXSW MON Se 2uflfl Uyons TTaun
buriztured a3e3s pue vdd Tenp o3 3o9lgns =g TTIM IsajTuew e
Ag petuedupooe ST UOTUM S3ISBM SNOpIezey JO uoTiosliul  "93Sem
snopIezey aTPpURy UOTUM SITITTTIORT adeTans TTe buriztuaad zox
aratsucdsex ag TT™™M vd3 aul -Aoeurad DI ISpun SSTITTIOR]
uoTioalut. -psjerocsse - pue TTam uotTjioalur sy3z bBuryztuwaad
103 Atuo oTgrsuocdsox g TTIM 9318 I3 ‘axoraxsyl -uraboad
Wi Su3y 107 Aoeutad sApy JOU SSOpP 00TXSd MO ATIUudsSsig

*E 3xed
70 sjusueITnbox ay3 o3 Juensand pamoTasx ST uetd abaeysSTP
ayz Ing uetrd obxeyostp peacxdde uwe sarYy O3 poITObOX
ST UOT3O9S STU3} aopun ponssST ueTd oSHIeysSIP TTaM UOTIORIIXS
NITS ur ue jeyl soptaoad (UOTSTAOAd JUSUBITNDSI JO ISATEM
ayl) P0T-G 3Byl SJou 9seaTd °SIgel STyl Jo /I°H7T pPue
8°p7T 03 I3J91 3seOTq cuerd oAIPUYDSTP 9U3l U0 pTay butIesy
o1Tand Aue je uoTSsSnosTp I07 uado ST sjuausatnboax jusburaas
SSOT JO UOTIRIIPTSUOD JOJOIITPp I0T 2sonbar s,I9bIeUssIp 9yl
‘uetd osbreyosSTP QU3 JO /OTIOU OTTArd SY} UT  PRUTIOSIP ST
pue uetd 9bxeUOSTIpP U} JO Jred Se popnTOUT ST UOTIRIFSUCLBR
STyj, ‘Iobxeyostp ay3z Ag 9Spew ST (@) €£p°7Z1 JO PTIASITIO
3y Sasaw uorjieasdo uoTIoSluUT U jeyl  UOTIRIISUCURD Ayl

SITUIDd JO UOTIRUTUIDI IO S0URNSSTIY
pUe UOTIROOASY ‘UOTIROTITPOW, G b7l

wIISEM SNOPIRZEH QOA.u.O@hCH
STTeM 101 sjuouparnbay, SH*zzT

#103091T1 3yl Aqg
JuBURINDaY JO I9ATeM, (D) £v°27T

{0, IN0D) SSID0Yd ONILLINGId ODIXTN MAN A0 NOIIJIADSIT TWYNOILIQAQY § dTdYL



. -uetd sbxeyosIp
auyz uo butaesy otgnd Aue e posTel S OSTE ARl SIUSUMOD
ssayr Tenoxdde uetd obxeyosTp 031 JoTad SIUDUMDD  asay]
03 pucdsax 3snul 19DIRUDSTIP UL oTTand Syl 01 STARTIRAR ale
sjuswoo ottand 03 osuodsex s,U0TSTATG 2ul -ueTd asbaeyostp
SU3 U0 SIUSUMDD UOTISTATI 39Ul UITM JI2DILUDSTp 9yl 03 poOIIsIal
oxe sjwauwd ottand ‘ozetadoxdde  sasum  ‘pue UOTSTATQ
au3 Ag pojenteas 2Ie ‘D R0T-~F 03 uensind pPaATanal S3USUO)) LSIUSUN) 03 asucdssay, /T %71

*339ys Joel ® I0] uotstaoad Teispaj
SU3 se Jusburals se ST AboTOpoulaw STY3l STOS1 93v3s auj, -

*90TIJO PTITI UOTSTATT TeDOT pue 20TIJO JIOTIISTR UOTSIAT(]
oyetadoadde sSuyz e oTgETIRAR OSTR 91e STTam  uorioslur
103 suetd sbhreyosTp TTe pue ‘94 LIURS UT SOTIJO UOTSTAT] 3U)
Je argerteae 31e suetd SbxRYDSTP TTVY * (°9°7T-9-b/) otT1acd
aul 03 oTgeTIeAR aq sueTd SbIPUYDSTP HUTPNTOUT  /SPIOOSI
UOTSTAT( 3eyl saatnbel 10V A3TTery) ISaeM OOTIXIY MSN ol

*(R/6T VSWN) "1°G-9-p/. O3 BUTPIOOOR POIFTISNL
30 3snw I03091Tp aul Ag pssodwr suoTlTpuod Auy  * (0 xTpusddy
92g) uoTjRwWIOTUT OTTand axp  SOTIBWINS PUR  SIUSUKDD
UOTSTATI TITVY *(Aue JT) suoT3tpuocd JITwrad I0F JOIDSITJ
Syl O3 SUOTIPPUSUIODSIX AxeuTwiToxd pue SIUSUEDD TROTUUOS]
yat™ buoTe uerd sbaeyostp Syl 70 Axeumms e oxzedoxd Jjels
uoTSTATg ‘butxesy orTtand e O3 I0TId *('D°ROT-E) 23IS|I=qUT
oTTand JUEDTITUBTS ST SBIYF LU SSUTUIDIDP JOIITP =Y
JT pray ST butaeay orTand ¥ T aanbrd sSe poyoelle ST (RGT
‘7 I9queDX] I0I 90T3oN OtTTdnd atdwes ¥ (-g°807~f) 90TI0U
otrand Syl UuT PRPNTOUT ag O3 uoTleTnbey Ag peITnbal ST 193ys
qoel ¥ 03 ojeradoadde uUOTIRPWIOIUT STUEISPISUOD IDA3MOH
*q93ys joe] ajeaedss e I07 JusuwwITnDox oTITosds ou ST 2I3yg L399Ug 3oed. !°b7T

*atamsd 33eIp 9Ul UT a9 ATTRWIou
pTAOM UOTUM UOTIRWIOJUT Tre Ssurejuod pue oOiTagnd auy3z o}
a1gerTeae st uetd abaeyostp posodoxd sy csuoTiIRTOLSY DOOM
au3x JO 80T-¢ 03 uensand aoTjou oOTTgnd B SINSST UOTSTIATJ
ayz uerd sbreyostp pasodoxd e s3TUONS JI0DBIBRUDSIP B USUM
anumad 103 uorjzeoridde ue st uerd sbaeyostp poscdoad v LSITWISg 3Tead. 9°%ZT

(A, INOD) SSAD0Yd DNILLINIES ODIXAN MIN A0 NOIIATIDSHI TYHOILIAAY € HATIYL



TABLE 4

PRELIMINARY INVENTORY OF INJECTION WELLS IN NEW MEXICO
THROUGH JANUARY 15, 1982 (REVISED AUGUST 8, 1982)

Number of operating wells without an
approved discharge plan

PERMANENTLY
CLASS/TYPE UNDER CONSTRUCTION ACTIVE INACTIVE ABANDONED TOTAL
I1 1 1 2
IIT M 5 (5) 4 9
IIT U 50+ 9 11 (6) 70
ESTIMATED FOR CLASS 5 WELLS
VA 13 1 4 18
V B 15 15
VD 32 4 36
VS 7 4 2 13
VT 1 -5 6
VW 9 12 21
Vv X 5 6 11
201
WELL CODES:
I 1 Industrial Disposal Well
ITI M Sotution Mining Well
IIT U Uranium Mining Well
Vv A Air Conditioning/Cooling
Vv B Barrier Well
V D Storm Water Drainage
V S Subsidence Control Well
5.7 Geothermal Well
v ou Waste Disposal Well (Cesspool)
vV X Other Class V Wells



TABLE 5

NEW MEXICO UNDERGROUND INJECTION COMTROL

PERMITTING PROCESS

Injection well operator prepares and submits
a Notice of Intent to Discharge

(Class V)

Within 60 days of Notice, the Division determines
whether well is effiuent disposal well (Class I},
in situy extraction well (Class III), or other type

L

v

For effluent disposal or in situ extrac-
tion wells, Discharge Plan required under
Part 5 of Water Quality Control Commission
Regulations. No discharge to ground water
allowed without an approved discharge plan

For other injection wells, the Division
notifies discharger if a discharge plan
is required under Part 3 of Water Quality
Control Commission Regulations. If so,
there shall be not discharge without an

approved plan, except that which the
Director may allow (for good cause) for
a period not more than 120 days

l Discharge plan submitted ]

within 30 days

I Public Natice issued |

at least 30 days

Public hearing scheduled if there
is significant public interest

within 60 days

[f there are any questions abaut the
discharge plan or requests for further
information, the discharger must respond
prior to final consideration of the plan JLi
Within 60 days of availability of complete
information (or from a public hearing, if
one is held), the Director will approve or
disapprove the discharge pian

For effluent disposal wells, the
discharger must have plan approval
prior to construction

For in situ extraction wells, a
notice of construction is submitted
90 days prior to construction

Injection in conformance with an
approved discharge plan
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TABLE 8

GROUND WATER SECTION

Environmmental Program Manager

Technical evaluation of discharge plans
for surface impoundments, leach fields,
land application of effluent, and injec-
tion wells regulated under Part 3 of the
Regulations (Class V wells)

Water Resource
Specialist IIT

4 Water Resource
Specialist I1

|

Water Resource
Specialist III

3 Water Resoufce‘
Specialist II

N/

1.5 Secretaries

Technical evaluation of discharge
plans for effluent disposal wells

and in situ extraction wells (Class I
and Class III wells)

Water Resource
Specialist III

Water Resource
Specialist II

Secretary
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Table 10

OIL CONSERVATION DIVISION TABLE OF ORGANIZATION (62 staff)

SANTA FE ADMINISTRATIVE OFFICE/DISTRICT IV OFFICE

(34 staff)

Division Director

Staff Specialist
Secretary

Typist
General Counsel

N.M.P.A. Compliance Monitor

Technical Services Bureau

Technical Support Chief
Secretary

. Records Management and Support Section
2 Clerks

Underground Injection Control Section

Program Administrator

Data Processing Section

Information Systems Manager
Programmer Analyst
.Development Programmer
Records Manager

-Computer Operator

Key Entry Supervisor

5 Key Entxy Operators

2 Data Control Specialists
Clerk

0il and Gas Proration Unit

Supervisor
2 Clerks



Table 10 (eont.)

Engineering and Geological Services Bureau

Chief Petfoleum Engineer
Petroleum Engineer

Secretary

Geothermal and Geological Services Section

Supervisor - *
Field Inspector *

Water Resource Specialist

HOBBS DISTRICT I OFFICE
13 staff members

Supervisor

Geologist ,

Chief Field Inspector -
4 Field Inspectors

staff sSpecialist

Clerk Specialist

4 Clerks
ARTESIA DISTRICT II OFFICE
8 staff members
Supervisor
Geologist

Chief Field Inspector
2 Field Inspectors
3 Clerks

AZTEC DISTRICT III OFFICE
7 staff members

éupervisor

Chief Field Inspector
Geological Field Inspector
4 Clerks . '

* District IV Staff



Figure 1
December 2, 1980
PUBLIC NOTICE

NEW MEXICO ENVIRONMENTAL IMPROVEMENT DIVISION
HEALTH AND ENVIRONMENT DEPARTMENT

Notice is hereby given that pursuant to New Mexico Water Quality Control
Commission Regulations, the following proposed discharge plans have been
submitted for approval to the Director of the New Mexico Environmental
Improvement Division, P. 0. Box 968, Crown Building, 725 St. Michael's Dr.,
Santa Fe, New Mexico 87503; telephone (505) 827-5271.

ANACONDA COPPER COMPANY, Elrod Leany, Environmental Engineer, P.0. Box 638,
Grants, New Mexico 87020, proposes to discharge 60,000 gallons per day of
domestic sewage into clay lined lagoons located at the Bluewater Mill site, SEV4,
SW1/4, Sec. 13, T12N, R11W, Valencia County, New Mexico. The water contained

in the lagoons will be aerated and will be either used as process water or
transferred to the tailings ponds. The ground water most likely to be affected
is at a depth of approximately 170 feet with a total dissolved solids concentra-
tion of approximately 1,850 mg/1.

KARLER PACKING CO., Jess Karler, owner, P. 0. Box 1005, Albuguerque, New Mexico
87103, proposes to amend their existing proposed discharge plan. The proposed
amendment consists of a land application program where 95,000 galions per day
of wastewater will be mixed with 28,000 gallons per day of well water and
sorinkler irrigated on 23 acres of land for the purpose of growing tall fesue.
The land application is to continue from March 1, thru October 31, while the
remaining months of the year are to use the rapid infiltration program as is
previously described in the discharge plan. The 23 acres are divided into 2
parcels one being located immediately south of Karler's facility and the other
immediately to the South East, SEV/4, Sec. 31, T9N, R3E, Bernalillo County,

New Mexico. The ground water most likely to be affected is at a range of 50 to
100 feet and has a total dissolved solid concentration of approximately 800 mg/1.

MOBIL OIL CORPORATION, Uranium Minerals Division, P.0. Box 5444, Denver, Colorado
80217 proposes to operate an in situ uranium leaching facility in the South

Trend Development Area of its Crownpoint Project located apprOX1mate1y .5 miles
northwest of the town of Crownpoint, McKinley County, New Mexico, in Section 16,
the Southwest Quarter of Section 15, the South One-half of Section 9, and the
East One-half of Section 8, T17N, RI12W, N.M.P.M. 1Initial operations are to

begin with injection of a sltightly alkaline leach solution at a total rate of 600
gallons per minute (gpm) via 49 injection wells located in four well fields with-
in Section 16 and the Southwest Quarter of Section 15 of the above area. Later
enlargement of well fields within the South Trend Development Area and expansion
of the processing facility to a maximum operation of 3000 gpm is planned by

Mobil when market conditions permit. Injection will be into ore bearing sands

in the Westwater Canyon Member of the Morrison Formation at a depth of approxi-
mately 1950 feet below the land surface. The leach solution will be recovered

in the initial operational phase via a total of Z< production wells located
within the injection well fields. The discharge 2lan includes z cdescription of
the proposed operations and facility, a proposed water quality monitoring program,
and a contingency plan to correct any excursion of leachate. Restoration of each
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Figure 1 (Cont.)

operational area is proposed to begin after its commercial production life has
been expended. The ground water most likely to be affected by the proposed
operation is at a depth of 1950 feet and. has a total dissolved solids concentra-
tion of approximately 300 mg/1..

SOHIQO WESTERN MINING COMPANY AND RESERVE OIL AND MINERALS €0., P.0. Box 25201,
Albuquerque, New Mexico 87125 proposes a groundwater discrarge plan for their
L-bar uranium mill effluent tailing disposal site located approximately three
miles east/southeast of the village of Seboyeta, T11N, R5W, Valencia County,
New Mexico. The tailings pond, consisting of approximately 180 acres, will
receive effluent at a discharge rate of approximately 1,660 tons per day of
tailings solid and 432,000 gallons per day of tailings liquid. The tailings
will have a pH of approximately 1.0, and a total dissolved solids concentration
of approximately 40,000 milligrams per liter. The tailings is transported to
the tailings disposal site by pipeline in the form of a water tailings slurry.
The groundwater most likely to be affected is reported to be found within the
sandstone peds of the uppermost section of the Tres Hermanos member of the:
Mancos Shale at a depth of approximately 50 feet. Its total dissolved solids
content is estimated to average approximately 6600 milligrams per liter and
ranges from 400 to 20,510 milligrams per liter. 4

TOYOPA MINING COMPANY, Raul E. Castro, President, 7107 Lakeside Dr., Tucson,
Arizona 85730, proposes to discharge approximately 5,000 gallons per day of
precious metal flotation mill tailings into unlined tailings ponds located over
40 year o0ld existing tailings piles. The mill site is located off of "A" Street
in western Lordsburg, NWl/4, NEV4, Sec. 32, T22S,R184, Hidalgo County, New Mexico.
The ground water most 1ikely to be affected is at a depth of approximately 120
feet and has an estimated total dissolved solids concentration of approximately
1,000 mg/1.

UNITED NUCLEAR CORPORATION, UNC Mining and Milling Division, P.0. Drawer QQ,
Gallup, New Mexico 87301, proposes a modification to its approved discharge plan
(DP-34) for an experimental uranium heap leach facility in Section 27, T14N,
ROW, Ambrosia Lake area, McKinley County, New Mexico. The proposed modifica-
tion consists of intermittent discharge of up to 175 gallons per minute (gpm)
of effluent into holding ponds located in Section 28, T14N, R9W. The effluent
i$ uranium mine water combined with a small amount (average 1 gpm) of leachate
from the heap leach operation, all of which has passed through the ijon exchange
facility in the 01d Phillips Mil1l. The ground water most 1ikely to be affected
is at a depth of 16 to 42 feet with a total dissolved solids concentration
ranging from 3,000 to 5,000 mg/1.

Any interested person may obtain further information from the Ground Water
Section, Water Pollution Control Bureau, EID, and may submit written comments to
the Director of the EID at the address given above. Prior to ruling on any
proposed discharge plan or its modification, the Director of EID will allow
thirty (30) days after the date of publication of this notice during which
comments may be submitted to him and a public hearing may be requested by any
interested person. Requests for a public hearing shall set forth the reasons
why the hearing should be held. A hearing will be held if the Director deter-
mines that there is a significant public interest.
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TExT!

FOINI' 2: State Requirement that no permit will be granted if

underground injection will endanger d'rinking water sources.

The regulations of the Water Quality Control Camission prohibit
the approval of a discharge [;[Jlan if the underground injection will
endanger drinking water sources. See Point 2, Table 2 of this
statement. ‘lhe Commission has vthe authority to "grant an individual
variance fram any regulation of the commission, whenever it is found
that compliance with the regulation will impose an unreasonable burden
upon any lawful buéiness, occupation or activity." § 74-6-4.G NMSA
1978. The Ca’r’misﬁon's flexibility has not been extended to grant a
variance when the resulting activity will endahger drinking water
sources because the Commission has consistently taken the view tha-t to
allow water pollution at a place of reasonsably foreseeable use as
human drinking water is not reasonable, regardless of the econamic
burden on the discharger. |

Under thel Water Quality Act, §§ 74-6-1 et seqg. NMSA 1978, the
Comission's primary charge is to "adopt, pramilgate and publish

regulations to prevent or abate water pollution in the state . . . ."

i .
1 Numbering of Points in this Text corresponds to nurbering given in

Table 2 of references USEPA Model Attorney General's Statement, UIC
Program, Groundwater Program Guidance #16 dated July 31, 1981.



[Emphasis added.] § 74-6-4.D NMSA 1978. In making its regulations,
the Commission is to consider: "(l) character and degree of injury to
or interference with helth, welfare and property{.|" § 74-6-4.D, supra.
Water pollution is defined as "introducing . . . into water . . . one
or more water contaminants . . . [that] fréy‘s“d‘th reasonable probability
injure human health . . . or . . . unreasonably interfere with the
public welfare . . . ." § 74-6-2.B NMSA 1;,978. The Commission has
consistently taken the veiw that burdens whlch a regulation places on
the discharger are reas@nable when the effect is to protect a current
or potential source of drinking water from watér pollution.

There has been a concern expressed by EPA representatives t;hat
Section 74-b-12 C NMSA 1978 might inhibit the Water Quality Control
Camission's abiii , to carry ouwt the underground inj‘ection control
program. That S;ction ‘states:

"The Water Quality Act does not authorize the Camission to

adopt any regulation with respect to any condition or quality

of water if the water pollution and its effects are confined

entirely within the boundaries of property within which the

water pollution occurs when the wtgter does not canbine with

other waters." [Hmphasis added. |

As a practical matter, this section would not inhibit implementation of
the UIC program by the State. Consultation with technical experts

indicates that there is no known situation in New Mexico where ground



water pollution and its effects would be confined entirely within the
boundaries of property within which the water pollution occurs and the
water does not cambine with other waters.

FOINT 4: Authority to issue permits or rule

EPA has questioned the stringency of the Camission's permitting
requirements for in situ extrac.'tion wells. The three specific points
delineated below are in response to EPA concerns.

l. Financial assurance requirements are contained in subsection
5-102.B.1.d(10), 5-102.B.2 -and 5-210.B.17 of the Comission
regulations. The purpose of these financial requirements is to insure
that there are adequate funds available to the State to pgrform
remedial action to protect groundwater if activities required under the
regulations are not camplied with by the party establishing the
financial assurance arrangements. For example, if a bonded individual
abandoned a construction site where a well was partially or fully
conpleted, the OState would take appropriate necessary measures to
insure that the secured funds were appropriated for reclamation and
other remedial action required to conmply with the regulations. Such
action could include initial court action to place the funds in an
escrow account and subsequent court action to desig%b(te the money fof
the remedial work. If a bond is held by another responsible
governmental agency, under the provisions of subsection 5-210.B.17 of.

the Camission regulations, the State will immediately notify that



agency upon default or non-campliance by the secured party and take all
appropriate measures to insure that the bonding agency uses the money
for appropriate remedial action. Such action by the State might
include court action against the responsible agency if attenpts at
cooperation are unsuccessful. | 5

- 2. If the State ‘beccmes aware of a significant threat to water
quality during the construction phase of a project, the Director of the

¥

Envirommental Inprovement Division has authority, under Section
74-6-11, NMSA 1978, to order "immediate abatement of the water
pollution creating an emergency condition". This authority may
confi:nue if t‘h.e. Directbr seeks court action within 48 hours. If a
human health threatening emergency does not occur, but a situation
which would impai. the State's al.ility to grant an approved discharge
plan for the project does occur, the State will notify t;1e applicant of

that situation. Under Section 3-104 of the Commission's Regulations:
Unless otherwise provided by these regulations, no person
shall cause or allow effluent or leachate to discharge so
that it may move directly or indirectly into ground water
unless he 1is discharging pursuant to a discharge plan
approved by the director. When a plan has been approved,
discharges must be consistent with the terms and conditions
of the plan.
The camingling of aquifers resulting fran improper dr:illing
practices or other causes is considered a discharge under the
regulations. A prudent discharger would not begin any activity such as

well drilling or injection of contaminants into ground water prior to

approval of its discharge plan since discharge plans, may not and will



not be approved unless the applicatién fully camplies with the
regulations. All prelicensing construction activities are at the
applicatns own risk and notice to that effect will be given to the
applicant as appropriate.

3. Under Section 5-102.B.4 and 3-108 of the regulations, there is
substantial opportunity tor public participation in the discharge plan
review process. Any member of fhe public who is dissatisfied with the
conduct ot the reviewing agency, pursuant to these sections, may file
an action in State court requesting relief. The Sta“te Mandamus Law,
Section 44-2-1 et seq., NMSA 1978, allows the issuance of a Writ of
Mandamus to campell "the performance of an Act which the law
specifically' enjoins as a duty resulting fram an office, trust or
station". Section 44-4-4 NMSA 1978. If the Camission or one of the
Division's tfails to pgrfcrm a duty under thc; reguiations a Writ of

Mandamus could be requested.

FOINT 5: Underground injection permits in New Mexico do not

convey property rights.

Section 74-6-12.A NMSA 1978 specifically states:

The Water Quality Act does not grant to the [Water Quality
Control] commission or to any other entity the power to take

| away or nodify property rights in water .

Neither the Commission, nor any of its constituent agencies, can take
away or modity property rights. A corollary is that neither can any of
these entities grant or create property rights. Although the statute

addresses itself specifically to property rights in water, it is clear



fran the statutory scheme.that a permit (or dischargé plan} is not a
property right. Permits are issued for a limited period of time, not
to exceed five years. § 74-6-5.F NMSA 1978. ‘A permit application may
be denied, § 74-6-5.D, and, once granted, it may be modified or
terminated. § 74-6-5.J Most importantly, the permittee is not
relieved fran complying with the Watei‘ Qua\lity Act and applicable
regulations. § 74-6-5.1. Had the legislature intended that a permit
under the Water Quality Act would constituie sare sort of property
right, it would have so indicated. Instead, the contrary intent is
indicated in § 74-6-12.A, supra. Moreover, to construe a permit as a
property right would contradict the legislative intent of § 74-6-5.D,
¥, I, and J., supra. Permits issued pursuant to the Water Quality Act
do not constitute prnperty righ'cs.1
l

FOINT 7: State authority to immediately restrain dangerous
i

(a) The EID has the authority unfrt §§ 74-7-19 .and 11 M»'SA 1978
to immediately restrain any person fran engaging in any unlawfui
activity which is endaxﬁgeri;l_g’g;ucausing'darnage to public heal th or the
envirorment. § 74-6-11 NMSA 1978 states in part:

lI]f any person is causing or contributing to water
pollution of such characteristics and duration as
to create an emergency which requires immediate
action to protect human health, the director of the
+ + .« lenvironmental improvement division| shall
order the person to inmediately abate the water
pollution . '



If the director of the division wishes the order to continue beyond
forty-eight hours, he may seek a temporary re:‘*raining order or
injunction in district court. Id.

The O has authority to restrain by order or injunction any
individual fran engaging in any activities in violation of the
Geothermal Resources Conservation Act. Section 71-5-20 of that Act
provides in part:

Whenever it shall appear that any person is
violating, or threatening to wviolate, any statute
of this State with respect to the conservation of
geothermal resources, or any provision of the

Geotherma! Resources Conservation Act, or any rule,
regulation or order made thereunder, the [Oil

Conservation] Division through the Attorney
General, shall bring suit against such
person . . . . In such suit the Division may

obtain injunction, prohibitory or mandatory,

including temporary  restraining orders  and

terporary injunctions, as the facts may warrant. .
In

|
The MMD has authority to restrain by order any individual from

engaging in any activities in violation of the Surtace Mining Act which
activities create imminent danger to public health or the environment.
§ 6Y-2bA-25.A NMSA 1978, Flailure to comply with a cessation order
could result in an injunction under § 69-25A-25.E NMSA 1978.

Other authority fram all the agencies is found in § 30-8-8 NMSA
1978, which allows a public officer to bring a civil action iﬁ the name
of the state to abate a public nuisance. The type of civil action
conterplated under this section incluaes an injunction. See, State ex

rel Marron v. Compere, 44 N.M. 414, 103 P.2d 273 (1940). The knowing



and unlawful introduction of a substance into the groundwater "causing
it to be offensive or dangerous for human or animal consurption or use"
is a public nuisance. § 30-8-2 NMSA 1978. An unauthorized discharge
which is endangering the enviromment would be within the purview of at
least one of the statutes mentioned in this-;discussion.

{b}) ‘'lThere is no requirement in the Water Quality Act the
Geothermal Resources Conservation Act, the Surface Mining Act, or in
the regulations pramilgated pursuant to tho‘:e acts, that a permit be

revoked before a suit can be instituted to enjoin campliance with the

permit or the regulations.
J

(c) '1he State can seek civil penalties of up to $5,000.00 per day
for violations of § 74~6=> NMSA 1978 of the Water Quality Act. See,
§ 74-6-5.Q. Under *his s.tatute, ~onditions may be imposed on permits.
A violation of a condition of a permit would be considex:ed a violation
ot § 74-6=5. VFor all wells covered under the Surface Mining Act (see
‘lable 1 of this statement), the State can seek civil penalties of up tb
$5,000.00 per day tftor violations of a permit. § 69-25A-22.A NMSA 1978.
Section 71=5-43 NMSA 1978 provides tor a civil penalty for violation of
the Geothermal Resources Act or the rules and regulation pramulgate
thereunder ot not more than $2,500.00 per day for each violation.

Criminal penalties may be sought by the State under the pértinent
acts. Section 74~6~5.P of the Water Quality Act authorizes the

imposition of a criminal fine of uw to $10,000.00 per day for a

violation ot a permit, as does § 6Y=~~bA=/Z2.E of the Surface Mining Act.



Under the Geothermal Resrouces Conservation Act, aﬁy knowing and
willtul violation of a statute or regulation shall subject the
violating party to the possibility of a criminal fine in the amount of
$5,000.00 per day tor each violation. This penalty is set forth in
§ 71-5-23.8B and C.

(d) ‘lhe civil penalties provided are flexible. Section 74-6-5.Q,
of the Water Quality Act, states that the civil penalty imposed is not
to exceed $5,000 per day. Similar wording is found in § 69-25A-22.A of
the Surtace Mining Act. As is the case with the other two acts, the
Geothermal Resrouces Act, specifically, § 71-5-23, sets forth the
maximumm penalty and does not require that this maxunx.m penaity be
1mposd ‘lhe State could request any civil penalty less than the
statutory maximums and tailor 1its request so as to be appropriate to
the violatvion. ‘Ihe court also has the discretion to adjust penalties
as appropriate.

(e) . Public participation in court éniorce’nent actions is provided
by means ot Rule <Z4(a} ot the Rules ot Civil Procedure, NMSA 1978,
which allows tor intervention ot right in civil actions in the state
district courts. N.M.R. Civ, [Pro. Z44(a) 1is similar to Rule <Z4(a) of
the Federal Rules of Civil Procedure.

None of the remedies specified in 40 CFR 123.9(a)(1l), (2) and (3)
would be obtained through administrative action. Nevertheless, the
public may participate in administrative hearings on discharge plans,

it the Water Quality Control Commission tinds the hearing is affected



with a substantial public interest. § 74-6-5.M NMSA 197/8. See, WX
Reg. 3-114.

FOINI' 13: State jurisdiction over persons injecting on federal

lands and over federal agencies injecting underground.

Under the Water Quality and the (}eo'ghenrxal Resources Acts, the
state ot New Mexico has jurisdiction over injections on tederal lands,

and over ftederal agencies. ‘lhe Water Quality Control Commission's
regulations define "person" as: :

the state or any  agency, institution, cammi ssion,
mmicipality, or other political subdivision thereoif, tederal
agency, public or private corporation, individual,
partnership, association or other entity and includes any
ofticer or governing or managing body ot any institution,
political subdivision, agency or public or private
corporation|.]

WXC Reg. 1-101.Q. Moreover, the Camission is charged with the duty
i
of '"promlgatling] H{ . regulations to prevent or ab;?te water
!

pollution in the state . . . ." § 74-6-4.D NMSA 1978. There is no
limitation in this statute excluding tederal lands from the authority
ot the Commission.

Section 7l-5-3(h) of the Geothermal Resources Act defines person
so0 as to include within 1its terms persons conducting injection
operations on federal lands, and federal agencies. That defition
states:

"Person" means any individual, estate, trust, receiver,
cooperative association, club, corporation, corpany,
tirmm, partnership, joint venture, syndicate or other
entity of the United States or any agency or

instrumentality thereof, the State of New Mexico or any
political subdivision thereof.

-10=-



Ihe Mining and Minerals Division asserts jurisdiction over federal
agencies pursuant to Executive Order <380 which instructs all federal
agencies to camply with state and local envirommental provisions. The
bDivision regulates coal surface mining and reclamation on federal lands
in New Mexico under an agreemnent between the State of New Mexico and
the Office of Surface Mining of the Department of the Interior. 45
Fed. Reg. 53.128 (Aug. 11, 1980). This agreement will be renewed. See,
46 Fed. Reg. 40,050 (Aug. 6, 1981).

State jurisdiction .over injections conducted by federal agencies
is not precluded by the federal Safe Drinking Water Act. The Act

states:

Each Federal agency . . . engaged in any activity
resulting, or which may result in, underground
.injection which endangers drinking water . . . shall be
subject to, and comply with all . . . State . . .
requirements . . . . This subsection shall apply, not
withstanding any immmnity of such agencies, under any
law or rule of law.

SDNA § 1447(a).

FOINT 14: Jurisdiction over non-Indian activities on Indian land.

The EID asserts that the State of New Mexico has authority to
regulate injection wells on lands within the State but also lying
within Indian reservations or territories. In determining whether a
state has jurisdiction over different activities on Indian lands,
courts have used a two-pronged test.  Under this test, the state is

considered to have jurisdiction unless I) jurisdiction over this type

-11-



of activity on Indian land has been pre-empted by the federal

governmment, or 2) the assertion of jurisdiction by the state over this

activity would interfere with tribal self-govermment. Organized

Villages of Kake v. Egan, 369 U.S. 60 (1962); Willims v. Lee, 358 U.S.

I
217 (1959) ; Norvell v. Sangre de Cristo Development Co., 372 F. Supp.

348 (D.N.M. 1974), rev'd on other grounds, 519 F.2d 370 (10th Cir.

1975).

[Clongress has plenary powers over all Indian affairs
and can, if it so desires, preclude state jurisdiction.
Where federal statutes and regulations issued pursuant
thereto entirely comprehend a subject, there can remain
no roan for state laws imposing additional burdens on

~ that subject. In the absence of governing acts of
Congress, the resolution of whether a given state
action is permitted depends on whether it infringes
upon the right of the Indians to make their own laws
and be ruled by them.

Norvell, supraAat 353-54, No argurent can be made that state

regulation of underground injections by non-Indians lessees on Indian

2 Without the

lands would interfere with tribal self-govermment.
express delegation of Congress, no Indian tribe has power beyond that
necessary to protect its self-goverrnment or control internal relationms.

Montana v. United States, 101 S. Ct. 1245 (1981). The remining

question is whether the area has been pre-empted by federal statutes

and regulations.

C While the question might be more complicated if the Indians
themselves were injecting, it 1is wunlikely that Indians will be
operating the types of wells relevant to the UIC program.

-12=-



The United States Supreme Court clearly employed the test of

federal pre-emption in Warren Trading Post Co. v. Arizona Tax

Cammission, 380 U.S. 685 (1965). In deciding that the State of Arizona
could not levy a 2 per cent gross income tax on a federally licensed
trading post located on an Indian reservation, the Court noted the
pervasive federal regulation of Indian traders and reasoned that, in
such circumnstances, it was inappropriate for the state to regulate the
same entity. The Court wrote:
These apparently all-inclusive regulations and the
statutes authorizing then would seem in themselves
sufficient to show that Congress has taken the business
of Indian trading on reservations so fully in hand that
no roan remains for state laws imposing additional
burdens on the traders. : '
Id. at 690. There are no federal statutes and regulations governing

underground injections on Indian lands comparable to those in the

Warren Trading Post case. Although the Federal Safe Drinking Water Act

(SDWA), as amended, and EPA regulations adopted pursuant to it set wp -a
federal scheme for regulating underground injections, the Act allows
the states to assume primary enforcement responsibiiity a.nd ié silent
on whether the states or the federal goverrment should enlforce such
regulations on Indian lands. It is specifically ‘stated that: "Nothing
in the Safe Drinking Water Amendments of 1977 shall be construed to
alter or affect the status of American Indian Lands or water
rights . . ." § 1447(c)(1) of the SDWA. The SDWA and attendant

regulations of EPA cannot li?‘e-”"ﬂconsidered as evidence of federal

e
~
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pre—e'.nption.‘_' As there are no other federal acts and regulations which
could be considered to pre-enpt the regulation of underground
injections on Indian Lands, the federal govermment has not pre-empted
this area; and .the State may regulate it.

- The State has not renounced jurisd‘icti'on over Indian lands. This
is so despite the disclaimer in the New Mexi‘co Enabling Act, 36 Stat.
557 (Ch. 310), where the State d{sclaimed alfl' right and title to, and

the United States retained absolute jurisdiction and control over,

lands held by the Indians. In Village of Kake, supra., the United

States Supreme Court, interpreting a similar disclaimer found in the
Alaska Statehood Act, concluded that absolute jurisdiction is not
necessarily exclusive jurisdiction, and that such a disclaimer does not
autcmat‘ically prec’ide the exerc‘se of state authority. Village of

‘ . X
Kake, supra., is good authority for the proposition that the disclaimer
i

in the New Mexicc; Enabling Act does not autamatically prohibit state
regulation of activities on Indian lands in the sta'ce.-

Nor did the State renounce authority over Indian lands in Article
XXI, § 2 of the Constitution of New Mexico which states‘ in part:

The people inhabiting this state do agree and declare
that they forever disclaim all right and title to .
all lands lying within [the boundaries of the state] .
owned or held by any Indian or Indian tribes, the
right or title to which shall have been acquired
through the United States, or any prior sovereignty;
and that until the title of such Indian or Indian
tribes shall have been extinguished the same shall be
and remain subject to the disposition and under the
absolute jurisdiction and control of the congress of
the United States.

-14-



The courts have interpreted this article as a disclaimer or proprietary

interest, rather than of goverrmmental control, by the state. Norvell,

supra; Sangre de Cristo Development Corp. v. City of Santa Fe, 84 N.M.

343, 503 P.2d 323 (1972).

The State's failure to act under Public Law 280 to assert
jurisdiction over Indian lands is jirrelevant in considering whether it
can act to regulate non-Indian activities which affect the health and

welfare of citizens of New Mexico. The Court in Norvell, supra., while

noting that New Mexico was not a Public Law 280 state, failed to

.ascribe any importance to this fact in determining that certain state

laws, among them, the New Mexico Water Quality Acﬂ, applied to a
non-Indian lessee developing and operating a hoqsing development for
non-Indians on Indian land. In reaching its decision, the Court noted
that the laws which the state wished to apply were designed to protect
and pramote the health. and welfare of the citiz‘ens of New Mexico, and
that New Mexican citizens would be affected if the State.’s regulations
were not irnplemen‘ted. This consideration is also relevan‘; in the
regulation of underground injections.-

Vhile the possibility exists that New Mexico's assurption of
authority might be challenged in court, this possibillity is ‘not 'a
sufficient reason for the EPA to deny EID's application to regulate
underground injection on Indian lands. The uncertainty of the extent

of state authority over Indian lands is not limited to New Mexico, but

~exists in all states having Indian lands within their boundaries.

«15=



The State of New Mexico has maintained, and continues to maintain,
that under the two-prong test, it Clearly.hasv jurisdiction to regulate
activities on Indian lands. (See the attached xeroxed copies of two
Attorney General's Opinions.) This wview has been endorsed in the

t

federal district court in New Mexico. Norvell, supra. Acting on its

assertion of jurisdiction, the =state currently issues permits
regulating various activities by non-Indians 6n Indian lands.

FOINT 17: State authority to submit information to EPA upon

_reggesgi .

The EID has the authority under the Water Quality Act to turn ovér
information it obtains fran the dischargers to the EPA upon request.
The Act requires all information obtaind by EID to be made available to
the public, excei:f infomntion divulging methods or processes entitled
to protection as trade secrets. § 74-6-12.B, NMSA 1978. That act

contains no restriction on intergoverrmment exchange of information as
ik ..
»’l

long as the states cénfidentiality \",A"requiranents are camplied wi£h.

The Water Quality Act, the Geothemml Res';ources Act, the Surface
Mining Act, and the regulations adopted pursuant to these acts, provide
adequate authority to the State of New Mexico to regulate the four

classes of wells specified in 40 C.F.R. § 122.32 in conformance with

=16~



the federal requirements.

A//%

" Bruce S. Garber
Assistant Attorney General
Environmental Improvement Division

.Doug Melkle]ohn //
Deput¥ Attorney General
Civil Division, Counsel for the
Mining and Minerals Division W{

The above Assistant and Deputy Attorneys General have full authority to
represent the state in court on matters pertaining to the State Underground

| .

Injection Control Program.

-17-
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Appendix A

Applicable New Mexico Statutes, Rules and Regulations



ARTICLE 6
Water Quality

Sec.

74-6-1. Short title.

74-6-2. Definitions.

74-6-3. Water quality control commission created.
74-6-4. Duties and powers of commission.

74-6-5. Permits; appeals; penalty.

74-6-6. Adoption of regulations; notice and hearing.
74-6-7. Validity of regulation; judicial review,

74-6-1. Short title.

Sec.
74-6-8.
74-6-9.
74-8-10.
74-6-11.
74-6-12.
74-6-13.

Duties of constituent agencies.
Powers of constituent agencies.
Abatement of water pollution.
Emergency procedure.
Limitations.

Construction.

This act {74-6-1 to 74-6-4, 74-6-6 to 74-6-13 NMSA 1978] may be cited as the "Water

Quality Act.”

History: 1953 Comp., § 75.39-1, enacted by
Laws 1967, ch. 190, § 1.

Cross-references. — For the Pollution Control
Revenue Bond Act, see 3-59-1 NMSA 1978.

Water laws apply on Indian land. — Where
non-Indians enter into long-term lease with an Indian
tribe under which the non-Indians are to develop the
land as a subdivision, state laws concerning subdi-
vision control, construction licensing and water
cannot be held inapplicable to the lessee because of
federal preemption. Norvell v. Sangre de Cristo Dev.

i
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Co., 372 F. Supp. 348 (D.N.M. 1974), rev'd on other
grounds, 519 F.2d 370 (10th Cir. 1975).

Provided Indian proprietary interest and
self-government unimpaired. - The application of
state antipollution laws to industries located on
Indian land is valid, provided that the operation of
those laws neither impairs the proprietary interest of
the Indian people in their lands nor limits the right of
the tribe or pueblo to govern matters of tribal
relations. The regulation of industrial discharges is

not a matter fundamental to tribal relations, and the



74-6-2 ‘ . WATER QUALITY 74-6-2

state supervision of environment pollution will not Law review. - For comment, "Control of Indus-
limit, in any meaningful manner, the right of the sev- trial Water Fo:iution in New Mexico,” see 9 Nat.
eral Indian peoples to govern themselves. The Resources J. 653 (1969).

extension of pollution controls to industries located on For note, "New Mexico Water Pollution Regulations
Indian land will not affect the ownership or control of and Standards Upheld,” see 19 Nat. Resources J. 693
the land. 1970 Op. Att'y Gen. No. 70-5. (1979).

7 4-6-2 Definitions.

As used in the Water Quahty Act [74-6-1 to 74-6-4, 74-6-6 to 74-6-13 NMSA 19‘78]

A, “water contaminant” means any substance which alters the physical, chemical or
biological qualities of water;

B. “water pollution” means introducing or permitting the introduction into water,
either directly or indirectly, of one or more water contaminants in such quantity and of such
duration as may with reasonable probability injure human health, animal or plant life or
property, or to unreasonably interfere with the public welfare or the use of property;

- C. “wastes” means sewage, industrial wastes or any other liquid, gaseous or solid
substance which will pollute any waters of the state;

D. “sewer system” means pipelines, conduits, pumping stations, force mains or any
‘other structures, devices, appurtenances or-facilities used for collecting or conducting wa:stes
to an ultimate point for treatment or disposal;

E. “treatment works” means any plat or other works used for the purpose of treating,
stabilizing or holding wastes;

F. “sewerage system” means a systermn for disposing of wastes, either by surface or
underground methods, and includes sewer systems, treatment works, disposal wells and
other systems;

G. “water” means all' water including water situated wholly or partly within or
bordering upon the state, whether surface or subsurface, public or private, except private
waters tlhat do not combine with other surface or subsurface water;

H. “person” means the state or any agency, institution or political subdivision
thereof, any public or private corporation, individual, partnership, association or other
entity, and includes any officer, or governing or managing body of any political subdivision
or public or private corporation;

I. "commission” means the water quality control commission;

J. “constituent agency” means, as the context may require, any or all of the following
agencies of the state:

(1) the environmental improvement division of the health and environment
department;

(2) the state engineer [director of the water resources division of the natural
resources department] and the interstate stream commission; '

(3) the New Mexico department of game and fish;

(4) the oil conservation commission;

(8) the state park and recreation commission [state park and recreation division
of the natural resources department};

(6) the New Mexico depax, {nent of agriculture;

(7) the state natural resource conservation commission [soil and water conserva-
tion division]; and

(8) the New Mexico bureau of mines [bureau of mines and mineral resources at
the New Mex1co mstxtute of mining and technology]; and

K. “new source” means any source, the construction of which is commenced after the
publication of proposed regulations prescribing a standard of performance applicable to the
source.

History: 1953 Comp., § 75-39-2, enacted by Section 9-10-3 NMSA 1978 establishes the natural

Laws 1967, ch. 190, § 2; 1970, ch. 64, § 1; 1971, ch. resources department, consisting of several divisions,
277, § 49; 1973, ch. 326, § 1; 1977, ch. 253, § 73. one of which is the water resources division. Section

Meaning of "state engineer”. — Laws 1977, ch. 72-2-1 N’MSA 1978 praovides that the director of this
254, § 4, abolishes the office of the state engineer, and division is the "state engineer.”
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Park and recreation division. — The park and
recreation commission was abolished by Laws 1977,
ch. 254, § 4. Section 9-10-3 NMSA 1978 establishes
the natural resources department, consisting of sev-
eral divisions, including a state park and recreation
division. Section 16-2-3 NMSA 1978 provides that

references to the commission shall mean the state

park and recreation division.

Soil and water conservation commission. —
Laws 1977, ch. 254, § 58, amends 73-20-28 NMSA
1978 changing the name of the natural resource con-

ENVIRONMENTAL IMPROVEMENT
e
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servation commission to the "soil and water conservs-
tion commission”; said commission is headed by =
chairman (see 73-20-29 NMSA 1978).

Bureau of mines and mineral resources. — The

* "New Mexico bureau of mines” refers to the bureau of

mines and mineral resources, established by 69-1-1
NMSA 1978 as a department of the New Mexico insti-
tute of mining and technology.

Law reviews. — For note, "On Building Better
Laws for New Mexico's Environment,” see 4 N.M. L.
Rev. 105 (1973).

- 74-6-3. Water quality control commission created.

A. There is created the “water quality control commission” consisting of:

(1) the director of the environment [environmental] improvement division of the
health and environment department or a member of his staff designated by him;

(2) the director of the New Mexico department of game and fish or a member of hig
staff designated by him;

(3) the state engineer [director of the water resources division of the naturai
resources department] or a member of his staff designated by him;

(4) the secretary [chairman] of the 0il conservation commission or a member of his
staff designated by him;

(5) the director of state park and recreation commission [state park and recreation
division] or a member of his staff designated by him; '

(6) the director of the New Mexico department of agriculture or a member of his staff’
designated by him;

(7) the executive secretary of the state natural resource conservation commissici:
[chairman of the soil and water conservation commission]} or a member of his staff desig-
nated by him;

(8) the director of the New Mexico bureau of mines [bureau of mines and mineral
resources at the New Mexico institute of mmmg and technology] or a member of his staff
designated by him; and :

(9) a representative of the public to be appointed by the governor for a term of four
years and who shall be compensated from the budgeted funds of the health and environment
department in accordance with the provisions of the Per Diem and Mileage Act [10-8=1 to
10-8-8 NMSA 1978].

B. No member of the commission shall receive or shall have received, during the previous
two years, a significant portion of his income directly or indirectly from permit holders or
applicants for a permit and shall, upon the acceptance of his appointment and prior to the
performance of any of his duties, file a statement of disclosure with the secretary of state
disclosing any amount of money or other valuable consideration, and its source, the value
of which is in excess of ten percent of his gross personal income in each of the preceding two .
years, that he received directly or indirectly from permit holders or applicants for permits
required under the Water Quality Act [74-6-1 to 74-6-4, 74-6-6 to 74-6-13 NMSA 1978].

C. The commission shall elect a chairman and other necessary officers and shall keep a
record of its proceedings.

D. A majority of the commission constitutes a quorum for the transaction of business, but
no action of the commission is valid unless concurred in by five or more members present
at a meeting. )

E. The commission is the state water pollution control agency for this state for all
purposes of the Federal Water Pollution Control Act, the Water Quality Act of 1965 and the
Clean Waters [Water] Restoration Act of 1966, and may take all action necessary and
appropriate to secure to this state, its political subdivisions or interstate agencies the
benefits of these acts.

F. The commission is admxmstratwely attached, as defined in the - Executive
Reorganization Act [9-1-1 to 9-1-10 NMSA 1978], to the health and envxronment depart-
ment. :
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History: 1953 Comp., § 75-39-3, enacted by
Laws 1967, ch. 190, § 3; 1970, ch. 64, § 2; 1971, ch.
277, § 50; 1973, ch. 326, § 2; 1977, ch. 233, § 74.

Cross-references. — As to exemption of water
quality control commission from authority of secre-
tary of health and environment, see 9-7-14 NMSA
1978. As o staff suppert from the environmental
improvement division, see 9-7-14 NMSA 1878,

Appropriations. — Laws 1978, ch. 137, § 1, appro-
priates $4,300,000 from the general fund to the water
quality control commission, or its successor agency, to
match funds available under the federal Water Pollu-
tion Control Act to construct sewage -treatment
facilities in accordance with the Water Quality Act in
the sixty-seventh fiscal year and provides that no
expenditure is to be made until the expenditure is
matched by federal and other funds on the basis of 75%
federal funds, 12%% state funds from this appropria-
tion and 12%2% from the funds of the political subdi-
vision or state agency initiating the construction
project.

Laws 1978, ch. 137, § 2, makes the act effective
immediately. Approved March 6, 1978.

Laws 1979, ch. 246, § 1, appropriates $955,600 from
the general fund to the water quality control commis-
sion for expenditure in the sixty-seventh and
sixty-eighth fiscal years to match funds available
wnder the federal Water Pollution Contro] Act for the
construction of sewage treatment facilities in accor-
dance with that act and provides that no expenditure
shall be made from the appropriation until the expen-
diture is matched by federal and other funds on the
basis of 75 percent federal funds, 12% percent state

WATER QUALITY
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funds from the appropriation and 122 percent from
the funds of the political subdivision or state agency
initiating the const—ction project.

Laws 1979, ch. 246. § 2, makes the act effective
immediately. Approved April 3, 1979.

Compiler’s notes. — The Federal Water Pollution
Control Act, the Water Quality Act of 1965 and the
Clean Water Restoration Act of 1966, were compiled
as 33 U.S.C. § 1151 et seq., but are now omitted as
superseded by 33 U.S.C. 1251 et seq.

Environmental improvement division. — The
reference to the “environment improvement division”
of the health and environment department in Subsec-
tion A(l) is incorrect, as the correct title is the "envi-
ronmental improvement division.” See 9-7-4 NMSA
1978.

Meaning of "state engimeer”, — See 74-6-2
NMSA 1978 and notes thereta.

0il and conservation commission. — The oil and
conservation commission, referred to in Subsection
A(4), is headed by a chairman. See 70-2-4¢ NMSA 1978.

Park and recreation division. — See 74-6-2
NMSA 1978 and notes thereto.

Soil and water conservation commission. -- See
74-6-2 NMSA 1978 and notes thereto.

Bureau of mines and mineral resources. — See
74-6-2 NMSA 1978 and notes thereto.

Law reviews. — For comment, "Control of Indus-
trial Water Pollution in New Mexico,” see 3 Nat.
Resources J. 653 (1969).

For note, "On Building Better Laws for New
Mexico's Environment,” see 4 N.M. L. Rev. 105 (1973).

74-6-4. Duties and powers of commission. |

The commission:

A. may accept and supervise the administration of loans and grants from the federal
government and from other sources, public or private, which loans and grants shall not be
expended for other than the purposes for which provided;

B. shall adopt a comprehensive water quality program and develop a continuing

planning process;

C. shall adopt water quality standards as a guide to water pollution control;

D. shall adopt, promulgate and publish regulations to prevent or abate water pollu-
tion in the state or in any specific geographic area or watershed of the state or in any part
thereof, or for any class of waters. Regulations shall not specify the method to be used to
prevent or abate water pollution, but may specify a standard of performance for new sources
which reflects the greatest degree of effluent reduction which the commission |[determines
to be achievable through application of the best available demonstrated control technology,
processes, operating methods, or other alternatives, including, where practicable, a stan-
dard permitting no discharge of pollutants. In making its regulations, the commission shall
give weight it deems appropriate to all facts and circumstances, including but not limited
to:

(1) character and degree of injury to or interference with health, welfare and
property; ‘

{(2) the public interest, including social and economical value of the sources of
water contaminants;

(3) technical practicability and economic reasonableness of reducing or
eliminating water contaminants from the sources involved and previous experience with
equipment and methods available to control the water contaminants involved;

(4) successive uses, including but not limited to, domestic, commercial, indus-
trial, pastoral, agricultural, wildlife and recreational uses;
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(5) feasibility of a user or a subsequent user treating the water before a subse-
quent use; and

. {6) property rights and accustomed.uses;

E. shall assign responsibility for administering its regulations to constitutent
agencies so as to assure adequate coverage and prevent duplication of effort. To this end, the
commission may make suck. classification of waters and sources of water contaminants as
will facilitate the assignmen: of administrative responsibilities to constituent agencies. The
commission shall also hear and decide disputes between constituent agencies as to jurisdic-
tion concerning any matters within the purpose of the Water Quality Act [74-6-1 to 74-6-4,
74-6-6 to 74-6-13 NMSA 1978]. In assigning responsibilities to constituent agencies, the
commission shall give priority to the primary interests of the constituent agencies. The
environmental improvement agency [envircnmental improvement division of the health
and environment department] shall provide testing and other technical services;

F. may enter into or authorize constituent agencies to enter into agreements with the
federal government or other state governments for purposes consistent with the Water
Quality Act, and receive and allocate to constitutent agencies funds made available to the
commission;

G. may grant an individual variance from any regulation of the commission,
whenever it is found that compliance with the regulation will impose an unreasonable
burden upon any lawful business, occupation or activity. The commission may grant a
variance conditioned upon a person effecting & particular abatement of water pollution
within a reaonable [reasonable] period of time. Any variance shall be granted for the period
of time specified by the commission. The commiszion shall adopt regulations specifying the
procedure under which variances may be sought. vs"**ic’*: regulations shall provide for the
holding of a public hearing before any variancs ; be granted;

H. may adopt regulations to require the {iiing with it or a constituent agency, of
proposed plans and specifications for the construction 2nd operation of new sewer systems,
treatment works'or sewerage systems or extensions, modifications of or additions to new or
existing sewer systems, treatment works or sewzrage systems. Filing with or approval by
the federal housing administration of plans for ax extension to an existing, or construction
of a new, sewerage system intended to serve 2 subdnm} ‘n substantially residential in

nature shall be deemed compliance with all provisions of this subsection;
' I. may adopt regulations requiring notics to it or a constituent agency of intent to
introduce or allow the introduction of water contaminants into waters of the state;
‘ J. may adopt regulations establishing pretreatment standards that prohibit or
control the introduction into publicly owned sewerage systems of water contaminants which
are not susceptible to treatment by the treatmen: works or which would interfere with the
operation-of-the treatment works; and

K. shall not require a permit respecting the use of water in irrigated agriculture,
except in the case of the employment of a specific practice in connection with such irrigation
that documentation or actual case history has shown to be hazardous to public health.

History: 1953 Comp., § 75-394, enacted by renmental improvement division, and Laws 1977, ch.

Laws 1967, ch. 190, § 4; 1970, ch. 64, § 3; 1971, ch.
277, § 51; 1973, ch. 326, § 3; 1981, ch. 347, § 1.

Cross-references. — For certification of utility
operators, see 61-30-1 NMSA 1978.

The 1981 amendment deleted “and” at the end of
Subsection I, added "and” at the end of Subsection J
and added Subsection K.

Effective dates. — Laws 1981, ch. 347, contains no
effective date provision but was enacted at the session
which adjourned on March 21, 1981. See N.M. Const.,
art. IV, § 23.

Environmental improvement division. — The
environmental improvement agency was abolished by
Laws 1977, ch. 253, § 5. Section 9-7-4 NMSA 1978
creates the health and environment department

consisting of several divisions, including an envi-

233, § 14 provides that all references to the agency
skall mean the division.

No requirement that commission consider com-
plete environmental impact. — There is no specific
requirement in the commission’s mandate that it con-
sicer to the fullest extent possible the environmental
cczsequences of its action. The commission could in all
good faith adopt a regulation governing the effluent
quality of sewage so restrictive that municipalities
weuld turn to methods other than those currently used
to dispese of it which would have adverse envi-
rozmental consequences far more serious than some
poilution of the waters of the state. City of Roswell v.
New Mexico Water Quality Control Comm’n, 84 N.M.
561, 505 P.2d 1237 (Ct. App. 1972), cert. denied, 84
{\’ M. 560, 505 P.2d 1236 (1973) (decided under former
aw,
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Law reviews, — For comment, “Control of Indus-
trial Water Pollution in- New Mexico,” see 9 Nat.
Resources J. 6§53 (1969).

For note, "Ground and Surface Water in New
Mexico: Are They Protected Against Uranium Mining

WATER QUALITY
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For note, "New Mexico Water Pollution Regulations
and Standards Upheld,” see 19 Nat. Resources J. 633
(1979,

Am. Jur. 2d, A.L.R. and C..S. references. — 61
Am. Jur. 24 Pollution Control §§ 69 to 71.

394 C.J.S Health and Environment §§ 133 to 136

and Milling?” see 18 Nat. Resources . 941 (1978).

74-6-5. Permits; appeals; penalty.

A. By regulation the commizzion may require persons to obtain from a constituent agency
designated by the commission a permit for the discharge of any water contaminant either
directiy or indirectly into water.

B. Prior to the issuance of a permit, the constituent agency may require the submission
of plans, specifications and other relevant information which it deems necessary.

C. The commission shall by regulation set the dates upon which applications for permits
must be filed and designate the time periods within which the constituent agency must,
after the filing of an application for a permit, either grant the permit, grant the permit
subject to conditions or deny the permit.

D. The constituent agency may deny any application for a permit if:

(1) it appears that the effluent would not meet applicable state or federal effluent
regulations or limitations;.

(2) any provision of the Water Quality Act [74-6-1 to 74-6-4, 74-6-6 to 74-6-13 NMSA
1978] would be violated; or

(3) it appears that the effluent would cause any state or federal stream standard to
be exceeded.

E. The commission shall by regulation develop procedures which will ensure that the
public, affected governmental agencies and any other state whose water may be affected,
shall receive notice of each application for issuance or modification of a permit. No ruling
shall be made on any application for a permit without opportunity for a public hearing at
which all interested persons shall be given a reasonable chance to submit data, views or
arguments orally or in writing and to examine witnesses testifying at the hearing.

F. Permits shall be issued for fixed terms not to exceed five years.

G. By regulation the commission may impose reasonable conditions upon permits
requiring permittees to:

(1) install, use and maintain effluent momtonng devices;

(2) sample effluents in accordance with methods and at locations and intervals as
may be prescribed by the commission;

(3) establish and maintain records of the nature and amounts of effluents and. the
performance of effluent control devices;

(4) provide any other information relating to the discharge of water contaminants;
and .

(5) notify a constituent agency of the introduction of new water contaminants from
a new source and of a substanrtial change in volume or character of water contaminants
being introduced from sources in existence at the time of the issuance of the permit.

H. The commission may provide by regulation a schedule of application fees for permits
not exceeding the estimated cost of investigation and issuance of permits. Fees are to be paid
at the time the application for the permit is filed. Fees collected pursuant to this section shall
be deposited in the general fund.

I. The issuance of a permit does not relieve any person from the responsibility of com-
plying with the provisions of the Water Quality Act and any applicable regulations of the
commission.

J. A permit may be terminated or modified by the constituent agency which issued it
previous to its date of expiration for any of the following causes:

(1) violation of any condition of the permit;
2) obtammg the permit by misrepresentation or failure to disclose fully all relevant
facts;
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(8) violation of any provisions of the Water Quality Act;

(4) violation of any applicable state or federal effluent regulations; or

(5) change in any condition that requires either a temporary or permanent reduction
or elimination of the permitted discharge.

K. Permits issued, denied, modified or terminated under this section shall not be deemed
a major state action significantly affecting the quality of the human environment within the
meaning of Section 12-20-6(C) NMSA 1953.

L. If the constituent agency denies, terminates or modifies a permit, or grants a permit
subject to condition, the constituent agency must notify the applicant or permittee by
certified mail of the action taken and the reasons therefor. If the applicant or permittee is
dissatisfled with the action taken by the constituent agency, he may file a petition for
hearing before the commission. The petition must be made in writing to the director of the
constituent agency within thirty days after notice of the constituent agency’s action has
been received by the applicant or permittee. Unless a timely request for hearing is made,
the decision of the constituent agency shall be final.

M. If a timely petition for hearing is made, the commission shall hold a hearing within
thirty days after receipt of the petition. The constituent agency shall notify the petitioner
by certified mail of the date, time and place of the hearing. Provided, that if the commission
upon receipt of the petition deems the basis for the petition for hearing by the commission
is affected with substantial public interest, it shall ensure that the public shall receive
notice of the date, time and place of the hearing and shall be given a reasonable chance to
submit data, views or arguments orally or in writing and to examine witnesses testifying
.at the hearing. Any public member submitting data, views or arguments arally or in writing
shall be subject to examination at the hearing. In the hearing, the burden of proof shall be
upon the petitioner. The commission may designate a hearing officer to take evidence in the

hearing. Based upon the evidence presented at the hearing, the commission shall sustain,

modify or reverse the action of the constituent agency.

N. If the petitioner requests, the hearing shall be recorded at the cost of the petmoner
Unless the petitioner requests that the hearing be recorded, the decision of the commssum
shall be final. |

0. 4 {aetmoner may appeal the decision of the comnussmn by filing with the court of
appeals a notice of appeal within thirty days after the dateé the decision is made. The appeal
must be on the record made at the hearing. The petitioner shall certify in his notice of appeal
that arrangements have been made with the commission for preparation of a sufficient
number of transcripts of the record of the hearing on which the appeal depends to support
his appeal to the court, at the expense of the De:itioner, including two copies which he shall
furnish to the commission. -

P. A person who violates any provision of thxs section is guilty of a misdemeanor and shall
be punished by a fine of not less than three hundred dollars ($300) nor more than‘ten
thousand dollars ($10,000) per day, or by imprisonment for not more thamn one year, or both.

Q. In addition to the remedy provided above, the trial court may impose a civil penalty
for a violation of any provision of this section not exceeding five thousand dollars ($5,000)
per day.

History: 1953 Comp., § 75-39-4.1, enacted by result in a violation of the standards and regulations;

Laws 1973, ch. 326, § 4. these requirements are well within the statutory
Compiler’s notes. — Sections 12-20-1 to 12-20-8, mandate. Bokum Resources Corp. v. New Mexico
1953 Comp., relating to environmental quality Water Quality Control Comm'n, 93 N.M. 546, 603
control, were repealed by Laws 1974, ch. 46, § 1. P.2d 285 (1979).
Commission’s requirement of information to In detenmmng whether administrative inter-

prevent water pollution within statutory pretation is “clearly incorrect,” the authority
mandate. — Where the objective of the Water Quality granted to an administrative agency should be
Act is to-abate and prevent water pollution, it is not " construed so as to permit the fullest accomplishment
“clearly incorrect” for the commission to require a dis- of the legislative intent or policy. Bokum Resources
charger of toxic pollutants to provide a site and 'Corp. v. New Mexico Water Quality Control Comm’n,
method for -flow measurement and to provide any 93 N.M. 546, 603 P.2d 285 (1979).

pertinent information relating to the discharge of . Law reviews. — For note, "New Mexico Water Pol-
water contaminants in order to demonstrate to the lution Regulations and Standards Upheld.” see 19
-commission that the plans of the discharger will not - Nat. Resources J. 693 (1979).
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74-6-6 . WATER QUALITY 74-6-7

Am. Jur. 2d, A.L.R. and C.J.S. references. — 61 for violation of environmental pollution statute, 81

Am. Jur. 2d Pollution Control $§ 69 to 73. A.L.R.3d 1238.
Validity of state statutory provision permitting 39A C.J.S. Health and Environment §% 134, 145
administrative agency to impose monetary penalties 154.

74-6-6. Adoption of regulations; notice and hearing.

No regulation or water quality standard or amendment or repeal thereof shall be adopted
until after a public hearing within the area of the state concerned; provided that the
commission may adopt water quality standards on the basis of the record of hearings held
by the New Mexico department of public health (health and environment department] prior
to the effective date of the Water Quality Act if those hearings were held in general
conformance with the provisions of this section. Hearings on regulations of statewide appli-
cation shall be held at Santa Fe. Notice of the hearing shall be given at least thirty days
prior to the hearing date and shall state the subject, the time and the place of the hearing
and the manner in which interested persons may present their views. The notice shail also
state where interested persons may secure copies of any proposed regulation or water
" quality standard. The notice shall be published in a newspaper of general circulation in the
area affected. Reasonable effort shall be made to give notice to all persons who have made
a written request to the commission for advance notice of its hearings. At the hearing, the
commission shall allow all interested persons reasonable opportunity to submit data, views
or arguments orally or in writing and to examine witnesses testifying at the hearing. The
cornmission may designate a hearing officer to take evidence in the hearing. Any person
heard or represented at the hearing shall be given written notice of the action of the
cornmission. No regulation or water quality standard or amendment or repeal thereof
adopted by the commission shall become effective until thirty days after its filing with the
supreme court law librarian.

History: 1953 Comp., § 75-39-5, enacted by social services department. Laws 1977, ch. 253, § 5,
Laws 1967, ch. 190, § 5. abolished the latter department. Laws 1977, ch. 253,

Cross-references. — As to filing with the supreme § 4 establishes the health and environment
court law librarian, see 14-4-9 NMSA 1978. department. See 9-7-4 NMSA 1978.

Effective dates. — Laws 1967, ch. 190, § 14, Law reviews. — For comment, "Control of Indus-
makes the act effective immediately. Approved March trial Water Pollution in New Mexico,” see 9 Nat.
29, 1967. Resources J. 653 (1969).

Health and environment department. — Laws Am. Jur. 2d, A.L.R. and C.J.S. references. — 61
1937, ch. 39, § 2, creating the state department of Am. Jur. 2d Pollution Control & 117, 118.
public health, was repealed by Laws 1968, ch. 37, § 3, 39A C.J.S. Health and Environment §§ 138, 142.

that department being replaced by the health and

74-6-7. Vadidity of regulation; judicial review. | —

A. Any person who is or may be affectegd by a regulation adopted by the commission may
appeal to the court of appeal [appeals] for further relief. All such appeals shall be upon the
record made at the hearing, and shall be taken to the court of appeals within thirty days
after filing of the regulation under the State Rules Act [14-3-24, 14-3-25, 14-4-1 to 14-4-9
NMSA 1978].

B. The procedure for perfecting an appeal to the court of appeals under this section
consists of the timely filing of a notice of appeal with a copy attached of the regulation from
which the appeal is taken. The appellant shall certify in his notice of appeal that arrange-
ments have been made with the commission for preparation of a sufficient number of
transcripts of the record of the hearing on which the appeal depends to support his appeal
to the court, at the expense of the appellant, including three copies which he shall furnish
to the commission.

C. Upon appeal, the court of appeals shall set aside the regulation only if found to be:
(1) arbitrary, capricious or an abuse of discretion;
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74-6-8 ENVIRONMENTAL IMPROVEMENT 74-6-9

(2) not supported by substantial evidence in the record or reasonably related to the
prevention or abatement of water pollution; or
(3) otherwise not in accordance with law.

History: 1953 Comp., § 75-39-6, enacted by
Laws 1967, ch. 190, § 6; 1970, ch. 64, § 4.

Standards adopted as rules, appealable. —
Since the standards for the evaluation of waste water
to determine whether it is contaminated were adopted
as rules, they are appealable to the court of appeals.
Bokum Resources Corp. v. New Mexico Water Quality
Control Comm'n, 93 N.M. 546, 603 P.2d 285 (1979).

Standard is rule, if the proper procedure has been
followed in promulgating it. Bokum Resources Corp.
v. New Mexico Water Quality Control Comm’n, 93
N.M. 546, 603 P.2d 285 (1979).

For note, "New Mexico Water Pollution Regulations
and Standards Upheld,” see 19 Nat. Resources J. 693
(1979).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 61
Am. Jur. 2d Pollution Control § 119.

Validity and construction of anti-water pollution
statutes and ordinances, 32 A.L.R.3d 215.

Pollution control: validity and construction of stat-
utes, ordinances or regulations controlling discharge
of industrial wastes into sewer system, 47 A.L.R.3d
1224.

39A C.J.S. Heaith and Environment § 146.

Law reviews, — For comment, “"Control of Indus-
trial Water Pollution in New Mexico,” see 9 Nat.
Resources J. 653 (1969).

74-6-8. Duties of constituent agencies.

Each constituent agency shall administer regulations adopted pursuant to the Water
Quality Act [74-6-1 to 74-6-4, 74-6-6 to 74-6-13 NMSA 1978), responsibility for the adminis-
tration of which has been assigned to it by the commission.

History: 1953 Comp., § 75-39-7, enacted by
Laws 1967, ch. 190, § 7.

74-6-9. Powers of constituent agencies.

Each constituent agency may:
A. receive and expend funds appropriated, donated or allocated to the constituent
agency for purposes consistent with the Water Quality Act [74-6-1 to 74-6-4, 74-6-6 to
4-6-13 NMSA 1978]; '
. B. develop facts and make studies and investigations and require the production of
documents necessary to carry out the responsibilities assigned to the constituent agency.
" The result of any investigation shall be reduced to writing and a copy thereof furnished to
the commission and to the owner or occupant of the premises investigated;

C. recommend regulations for adoption by the commission;

D. report to the commission and to other constituent agencies water pollution condi-
tions that are believed to require action where the circumstances are such that the respon-
sibility appears to be outside the responsibility assigned to the agency making the report;

E. make every reasonable effort to obtain voluntary cooperation in the prevention or
abatement of water pollution; and

F. upon presentation of proper credentials, enter at reasonable times upon or through
any premises in which an effluent source is located or in which are located any records
required to be maintained by regulations of the commission; provided that entry into any
private residence without the permission of the owner shall be only by order of the district
court for the county in which the residence is located and that, in connection with any entry
provided for in this subsection, the constituent agency may:

(1) have access to any copy of the records;

(2) inspect any monitoring equipment or methods required to be installed by
regulations of the commission; and

(3) sample any effluents.

History: 1953 Comp., § 75-39-8, enacted by
Laws 1967, ch. 190, § 8; 1973, ch. 326, § 5.
Appropriations. - Laws 1976 (S.S.), ch. 36, § 3,

appropriates $33,000 for the training of utility
operators of sewage treatment facilities.
Laws 1976 (S.8.), ch. 57, § 3, appropriates $25,000

54
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Law reviews. — For note, "On Building Better
Laws for New Mexico's Environment,” see 4 N.M. L.
Rev. 105 (1973).

for the training of utility operators for water supply
facilities. ’

Laws 1977, ch. 133, § 1, appropriates $60.000 for
the training of utility operators for water and waste
water facilities.

74-6-10. Abatement of water pollution.

A. If, as a result of investigation, a constituent agency has good cause to believe that any
person is violating or threatens to violate any regulation of the commission for the
enforcement of which the agency is responsible, and, if the agency is unable within a
reasonable time to obtain voluntary compliance, the commission may initiate proceedings
in the district court of the county in which the violation occurs. The commission may seek
injunctive relief against any violation or threatened violation of regulations, and such relief
shall be subject to the continuing jurisdiction and supervision of the district court and the -
court’s powers of contempt. The attorney general shall represent the commission.

B. In addition to the remedies provided in this section, the district court may impose civil
penalties not exceeding one thousand dollars ($1,000) for each violation of the Water Quality
Act (74-6-1 to 74-6-4, 74-6-6 to 74-6-13 NMSA 1978] or any regulation of the commission,
and may charge the person convicted of such violation with the reasonable cost of treating

-or cleaning up waters polluted. Each day during any portion of which a violation occurs
constitutes a separate violation.

C. Any party aggrieved by any final judgment of the district court under this section may
appeal to the court of appeals as in other civil actions.

D. As an additional means of enforcing the Water Quality Act or any ragulation of the
comrmission, the comrnission may accept an assurance of discontinuance of any act or prac-
tice deemed in violation of the Water Quality Act or any regulation adovrad pursuant

- thereto, from any person engaging in, or who has engaged in, such act or practice, signed
and acknowledged by the chairman of the commission and the party affected. Any such
assurance shall specify a time limit during which such discontinuance is to be accomplished.

History: 1953 Comp., § 75-39-9, enacted by

Am. Jur. 2d, A.L.R. and C.J.S. referenrqs, - 61
Laws 1967, ch. 190, § 9; 1970, ch. 64, § 5. J

Am. Jur. 2d Pollution Control §§ 154 to 12L.

Voluntary compliance no bar to assessment of
civil penalties and cleanup costs. — The voluntary
compliance provision of Subsection A of this section
does not apply to the remedies provided in Subsection
B of this section. The absence of voluntary compliance
actions on the part of the state in a case does not
prevent the state from seeking civil penalties and
costs of cleanup under Subsection B. State ex rel. New

-Mexico Water Quality Control -Commn v.
Molybdenum Corp. of America, 83 N.M. 552, 535 P.2d

375 (Ct. App.), cert. denied, 90 N.M. 8, 558 P.2d 620

(1976).

Law reviews. — For comment, "Control of Indus-
trial Water Pollution in New Mexico,” see 9 Nat.
Resources J. 653 (1969).

74-6-11. Emergency procedure.

Injunction against pollution of siream by private
persens or corporations, 46 A.L.R. &

Validity and construction of statutes, ordinances or
regulations controlling discharge of industrial wastes
into sewer system, 47 A.L.R.2d 1224.

Preliminary mandatory injunction to prevent,
correct or reduce effects of polluting practices, 49
A.L.R.3d 1239.

Right to maintain action to enjoin publie nuissance
as affected by existence of pollution control agency, 60
A.L.R.3d 665.

Validity, under federal constitution, of state statute
or local ordinance regulating phosphate content of
detergents, 21 A.L.R. Fed. 365.

39A C.J.S. Health and Environment §§ 150 to 154.

Notwithstanding any other provision of the Water Quality Act [74-6-1 to 74-6-4, 74-6-6
to 74-6-13 NMSA 1978], if any person is causing or contributing to water pollution of such
characteristics and duration as to create an emergency which requires immediate action to
protect human health, the director of the environmental improvement agency [envi-
ronmental improvement division of the health and environment department] shall order the
person to immediately abate the water pollution creating the emergency condition. If the
effectiveness of the order is to continue beyond forty-eight hours, the director of the envi-
ronmental improvement agency [environmental improvement division of the health and
environment department] shall file an action in the district court, not later than forty-eight
hours after the date of the order, to enjoin operations of any person in violation of the order.
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History: 1933 Comp., § 75-39-10, enacted by
Laws 1967, ch. 190, § 10; 1970, ch. 64, § 6; 1971, ch.
277, § 52. .

Environmental improvement division. — See
74-6-4 NMSA 1978 and notes thereto.

ENVIRONMENTAL IMPROVEMENT

74-6-13

trial Water Pollution in New Mexico,” see 9 Nat.
Resources J..653 (1969).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 61
Am. Jur. 2d Pollution Control § 124.
. 39A C.J.S. Health and Environment § 144.

Law reviews. — For comment, "Control of Indus-

74-6-12. Limitations.

A. The Water Quality Act [74-6-1 to 74-6-4, 74-6-6 to 74-6-13 NMSA 1978] does not grant
to the commission or to any other entity the power to take away or modify property rights
in water, nor is it the intention of the Water Quality Act to take away or modify such rights.

B. Effluent data obtained by the commission or a constituent agency shall be available
to the public. Other records, reports or information obtained by the commission or a constitu-
ent agency shall be available to the public, except upon a showing satisfactory to the
commission or a constituent agency that the records, reports or information or a particular
part thereof, if made public, would divulge methods or processes entitled to protection as
trade secrets.

C. The Water Quality Act does not authorize the commission to adopt any regulation with
respect to any condition or quality of water if the water pollution and its effects are confined
entirely within the boundaries of property within which the water pollution occurs when the
water does not combine with other waters.

D. The Water Quality Act does not grant to the commission any jurisdiction or authority
affecting the relation between employers and employees with respect to or arising out of any
condition of water quality.

E. The Water Quality Act does not supersede or limit the applicability of any law relating
to industrial health, safety or sanitation.

F. In the adoption of regulations and water- quality standards and in any action for -
enforcement of the Water Quality Act and regulations adopted thereunder, reasonable
degradation of water quality resulting from beneficial use shall be allowed.

G. The Water Quality Act does not permit the adoption of regulations or other action by
the commission or other constituent agencies which would interfere with the exclusive
authority of the oil conservation commission [oil conservation division of the energy and
minerals department] over all persons and things necessary to prevent water- pollution as
a result of oil or gas operations through the exercise of the power granted to the oil conserva-
tion commission [oil conservation division of the energy and minerals department] under
Section 70-2-12 NMSA 1978, and other laws conferring power on the oil conservation
commission [oil conservation division of the energy and minerals department].

History: 1953 Comp., § 75-39-11, enacted by
Laws 1967, ch. 190, § 11; 1973, ch. 326, § 6.

Oil conservation division. — Section 70-2-12
NMSA 1978, described in Subsection Ge2s granting
powers to the oil conservation commission, was
amended by Laws 1977, ch. 255, § 47, so that it now
enumerates the powers of the oil conservation divi-

sion, one of the divisions of the energy and minerals ..

74-6-13. Construction.

department established by Laws 1977, ch. 255, § 4.
See 9-5-4 NMSA 1978.

Law reviews. — For comment, "Control of Indus-
trial Water Pollution in New Mexico,” see 9 Nat.
Resources J. 653 (1969).

For note, "New Mexico Water Pollution Regulations
and Standards Upheld,” see 19 Nat. Resources J. 693
(1979).

The Water Quality Act (74-6-1 to 74-6-4, 74-6-6 to 74-6-13 NMSA 1978] provides addi-
tional and cumulative remedies to prevent, abate and control water pollution, and nothing
abridges or alters rights of action or remedies in equity under the common law or statutory
law, criminal or civil. No provision of the Water Quality Act or any act done by virtue
thereof estops the state or any political subdivision or person as owner of water rights or
otherwise, in the exercise of their rights in equity or under the common law or statutory law
to suppress nuisances or to abate pollution.
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History: 1953 Comp., § 75-39-12, enacted by
Laws 1967, ch. 190, § 12.

Emergency clauses. — Laws 1967, ch. 190, § 14.
makes the act effective immediately. Approved March
29, 1967.

Severability clauses. — Laws 1967, ch. 190, § 13,
provides for the severabiiity of the act if any part or
application thereof is heid invaiid.

Court retains jurisdiction of case seeking tort
and contract damages. — The trial court correctly
retains jurisdiction of a case seeking tort and contract
damages against a utility for its failure to supply
water meeting certain minimal standards of quality
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since the government agencies involved have no
expertise :n considering tort and contractual claims
and are without power to grant the relief that the
plaintiffs have asked, and this section evidences the
legislative intent that common:law remedies against
water pollution be preserved. O'Hare v. Valley Util.,
Inc., 89 N.M. 105, 547 P.2d 1147 (Ct. App.), modified,
89 N.M. 262, 550 P.2d 274 (1976).

Law reviews, — For comment, "Control of Indus-
trial Water Pollution in New Mexico,” see 9 Nat.
Resources J. 653 (1969).
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WATER QUALITY CONTROL COMMISSION

Post Office Box 968 32 AUBIQ p l . 4g

Santa Fe, New Mexico 87503
Phone: (505) 984-0020, Ext. 318

WwQCC 82-1
WATER QUALITY CONTROL COMMISSION REGULATIONS

(Supersedes WQCC 81-2, filed June 2, 1981, and Amendment No. 1 filed
December 28, 1981.)

PART I
General Provisions and Procedures

1-100. GENERAL PROVISIONS.

1-101. DEFINITIONS.--As used in the Water Quality Control
Commission Regulations:

A. "abandoned well" means a well whose use has been
permanently discontinued or which is in a state of disrepair such that
it cannot be rehabilitated for its intended purpose or other purposes
including monitoring and observation;

B. "agency''  means the environmental dimprovement
division of the New Mexico health and environment department;

C. "barrier well'" means a well used to inject fluids
into ground water to prevent the intrusion of saline or contaminated
water into ground water of better quality;

D. "board" means the Utility Operators Certification
Advisory Board;

E. "casing'" means pipe or tubing of appropriate
material, diameter and weight used to support the sides of a well hole
and thus prevent the walls from caving, to prevent loss of drilling mud
into porous ground, or to prevent fluid from entering or leaving the
well other than to or from the injection zone;

F. "cementing'" means the operation whereby a cementing
slurry is pumped into a drilled hole and/or forced behind the casing;

G. "certification act" means the Utility Operators
Certification Act, Section 61-30-1 et seq., NMSA 1978;
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H. "certified operator" means a person who is
certified by the commission as being qualified to supervise or operate
one of the classifications of water supply systems or wastewater
facilities;

I. "collapse" means the structural failure of
overlying materials caused by removal of underlying materials;

J. "collection system'" means pipelines or conduits,
pumping stations, force mains, and all other devices, appurtenances and
facilities used for collecting and conducting waste to a point of
treatment and disposal;

K. "commission" means the New Mexico water quality
control commission;

L. "confining =zone" means a geological formation,
group of formations, or part of a formation that is capable of limiting
fluid movement from an injection zone;

M. "conventional mining'" means the production of
minerals from an open pit or underground excavation. Underground
excavations include mine shafts, workings and air vents, but does not
include excavations primarily caused by in situ extraction activities.

N. "daily composite sample'" means a sample collected
over any twenty-four hour period at intervals not to exceed one hour
and obtained by combining equal volumes of the effluent collected, or
means a sample collected in accordance with federal permit conditions
where a permit has been issued under the National Pollutant Discharge
Elimination System or for those facilities which include a waste
stabilization pond in the treatment process where the retention time is
greater than twenty (20) days, means a sample obtained by compositing
equal volumes of at least two grab samples collected within a period of
not more than twenty-four (24) hours;

0. "director" means the director of the New Mexico
environmental improvement division or the director of a constituent
agency designated by the commission;

P. "discharge plan'" means a description of methods and
conditions, including any monitoring and sampling requirements, for the
discharge of effluent or leachate which may move directly or indirectly
into ground water;
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Q. "disposal'" means to abandon, deposit, inter or
otherwise discard a fluid as a final action after its use has been
achieved;

R. "distribution system" means  pipelines,
appurtenances, devices and facilities which carry potable water under
pressure to each consumer;

S. "drainage well" means a well used to drain storm
runoff into a subsurface formation;

T. "education" means academic credit received
attending any public or private primary, secondary or high school,
approved vocational training courses in the water supply and wastewater
field, college or university;

U. "effluent disposal well' means a well which is used
for the disposal of fluids which may have the pctential to cause water
pollution. Wells used in the following practices are not effluent
disposal wells: conventional mining, old stope leaching and sand

backfilling. Wells where the emplacement of fluids is limited to
natural ground water seeping or flowing into conventional mine workings
are not effluent disposal wells. Barrier wells, drainage wells,
recharge wells, and return flow wells are not effluent disposal wells
if the discharger ‘can demonstrate that the discharge will not adversely
affect the health of persons, and

1. the injection fluid does not contain a
contaminant which may cause an exceedance at any place of present or
reasonable foreseeable future use of any primary state drinking water
maximum contaminant level as specified in the ‘"Water Supply
Regulations" adopted by the Environmental Improvement Board under the
Environmental Improvement Act; or

2. the discharger can demonstrate that the
injection will result in an overall or net improvement in water quality
as determined by the director.

V. "experience" means actual work experience, full or
part-time, in the fields of potable water supply or wastewater
treatment. Applicable experience may be in the categories of design,
construction, administration, control, surveillance, operation or
maintenance. Work experience in a related field may be accepted at the
discretion of the commission;
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W. "experimental technology" means a technology which
has not been proven feasible under the conditions in which it is being
tested;

X. "fluid" means material or substance which flows or
moves whether in a semisolid, liquid, sludge, gas, or any other form or
state;

Y. "ground water" means interstitial water which
occurs in saturated earth material and which is capable of entering a
well in sufficient amounts to be utilized as a water supply;

Z. "hazard to public health" exists when water which
is used or 1is reasonably expected to be used in the future as a human
drinking water supply exceeds at the time and place of such use, one or
more of the numerical standards of Subsection 3-103.A, or the naturally
occurring concentrations, whichever is higher, or if any toxic
pollutant affecting human health is present in the water. In
determining whether a discharge would cause a hazard to public health
to exist, the director shall investigate and consider the purification
and dilution reasonably expected to occur from the time and place of
discharge to the time and place of withdrawal for use as human drinking
water,

AA. "injection" means the subsurface emplacement of
fluids through a well;

BB. '"injection zone" means a geological formation,
group of formations, or part of a formation receiving fluids through a
well;

“CC. "in 'situ extraction well" means a well which
injects fluids for mineral extraction, except 1) conventional mines, 2)
old stope leaching, 3) the extraction of o0il, natural gas, or gas
extracted from coal gasification, 4) wells for which the discharger can
demonstrate use as part of an experimental technology;

DD. '"old stope leaching"” means the c¢irculation of
waters through the mined areas of conventional mines with or without
the addition of chemicals, for the purpose of extraction of minerals;

EE. “'operational area" means a geographic area defined

in a project discharge plan where a group of wells or well fields in
close proximity comprise a single in situ extraction well operation;
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FF. ‘'operator'" means any person employed by the owner
as the person responsible for the operation of all or any portion of a
water supply system or wastewater facility. Not included in this
definition are such persons as directors of public works, city
engineers, city managers, or other officials or persons whose duties do
not include actual operation or direct supervision of water supply
systems or wastewater facilities;

GG. '"owner'" means the person or persons having the
responsibility of managing or maintaining a water supply system or a
wastewater facility;

HH. ‘"packer" means a device lowered into a well to
produce a fluid-tight seal within the casing;

II. '"person'" means the state or any  agency,
institution, commission, municipality, or other political subdivision
thereof, federal agency, public or private corporation, individual,
partnership, association or other entity, and includes any officer or
governing or managing body of any institution, political subdivision,
agency or public or private corporation;

JJ. 'petitioner" means a person seeking a variance from
a regulation of the Commission pursuant to Section 74-6-4(G) NMSA 1978;

KK. '"plugging" means the act or process of stopping the
flow of water, oil or gas into or out of a geological formation, group
of formations or part of a formation through a borehole or well
penetrating these geologic units;

LL. 'population served" means actual or estimated
maximum number of persons served by the water supply system or
wastewater facility;

MM. 'project discharge plan" means a discharge plan
which describes the operation of similar in situ extraction wells or
well fields within one or more individual operational areas;

NN. ‘'recharge well" means a well used to inject fluids
for the replenishment of ground water, including use to reclaim or
improve the quality of existing ground water, or to eliminate
subsidence associated with the overdraft of fresh water;

00. T"refuse" includes food, swill, carrion, slops and

all substances from the preparation, cooking and consumption of food
and from the handling, storage and sale of food products, the carcasses
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of animals, junked parts of automobiles and other machinery, paper,
paper cartoms, tree branches, yard trimmings, discarded furniture,
cans, oil, ashes, bottles and all unwholesome material;

PP. '"return flow well" means a well used to return to
the supply aquifer, or to other ground water, the water used for
heating or cooling for any purpose provided that the water does not
receive any additional chemical or biological water contaminants other
than heat or the absence thereof;

QQ. ‘'"sand backfilling" means the injection of a mixture
of water and sand, mill tailings or other solids into underground
conventional mines; '

RR. ''sewer system'" means pipelines, conduits, pumping
stations, force mains, or other structures, devices, appurtenances or
facilities used for collecting or conducting wastes to an ultimate
point for treatment or disposal;

SS. I'"sewerage system'" means a system for disposing of
wastes, either by surface of underground methods, and includes sewer
systems, treatment works, disposal wells and other systems;

TT. "TDS" means total dissolved solids as determined by
the '"calculation method" (sum of constituents), by the '"residue on
evaporation method at 180°" of the "U.S. Geological Survey Techniques
of Water Resource Investigations,'" or by conductivity, as the director
may determine;

UU. 'toxic pollutant" means a water contaminant or
combination of water contaminants in concentration(s) which, upon
exposure, ingestion, or assimilation either directly from the

environment or indirectly by ingestion through food chains, will
unreasonably threaten to injure human health, or the health of animals
or plants which are commonly hatched, bred, cultivated or protected for

use by man for food or economic benefit. As used in this definition
injuries to health include death, histiopathologic change, clinical
symptoms of disease, behavioral abnormalities, genetic mutation,
physiological malfunctions or physical deformations in such organisms
or their offspring. In order to be considered a toxic pollutant a

contaminant must be one of the potential toxic pollutants listed below
and be at a concentration shown by scientific information currently
available to the public to have potential for causing one or more of
the effects listed above.
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Any water contaminant or combination of the water contaminants in the
list below creating a lifetime risk of more than one cancer per 100,000
exposed persons is a toxic pollutant.

acrolein

acrylonitrile

aldrin

benzene

benzidine

carbon tetrachloride

chlordane

chlorinated benzenes
monochlorobenzene
hexachlorobenzene
pentachlorobenzene
1,2,4,5-tetrachlorobenzene

chlorinated ethanes
1,2-dichloroethane
hexachloroethane
1,1,2,2-tetrachloroethane
1,1,1-trichloroethane
1,1,2-trichloroethane

chlorinated phenols.
2,4-dichlorophenol
2,4,5-trichlorophenol
2,4,6-trichlorophenol

chloroalkyl ethers
bis (2-chlorocethyl) ether
bis (2-chloroisopropyl) ether
bis (chloromethyl) ether

chloroform

DDT

dichlorobenzene

dichlorobenzidine

1,1-dichloroethylene

dichloropropenes

dieldrin

2,4-dinitrotoluene

diphenylhydrazine

endosulfan

endrin

ethylbenzene

halomethanes
bromodichloromethane
bromomethane
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chloromethane
dichlorodifluoromethane
dichloromethane
tribromomethane
trichlorofluoromethane
heptachlor
hexachlorobutadiene
hexachlorocyclochexane (HCH)
alpha-HCH '
beta-HCH
gamma-HCH
technical HCH
hexachlorocyclopentadiene
isophorone
nitrobenzene
nitrophenols
2,4-dinitro~o-cresol
dinitrophenols
nitrosamines
N-nitrosodiethylamine
N-nitrosodimethylamine
N-nitrosodibutylamine
N-nitrosodiphenylamine
N-nitrosopyrrolidine
pentachlorophenol
phenol
phthalate esters
dibutyl phthalate
di-2-ethylhexyl phthalate
diethyl phthalate
dimethyl phthalate
polychlorinated biphenyls (PCB's)
polynuclear aromatic hydrocarbons (PAH)
anthracene
3,4-benzofluoranthene
benzo(k) fluoranthene
fluoranthene
fluorene
phenanthrene
pyrene
tetrachloroethylene
toluene
toxaphene
trichloroethylene
vinyl chloride
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VV. ‘training" means the non-academic training in the
field of water supply or wastewater; '

WW. "training credit' means the amount of credit earned
by a participant in a training program,

XX. 'treatment works'" means any plant or other works
used for the purpose of treating, stabilizing or holding wastes;

YY. '"wastes'" means sewage, industrial wastes, or any
other liquid gaseous or solid substance which will pollute any waters
of the state;

ZZ. '"wastewater facility" means a system of structures,
equipment and processes designed to collect and treat domestic and
industrial wastes and dispose of the effluents from a public system;

AAA. "water" means all water including water situated
wholly or partly within or bordering upon the state, whether surface or
subsurface, public or private, except private waters that do not
combine with other surface or subsurface water;

BBB. '"water contaminant' means any substance which
alters the physical, chemical or biological qualities of water;

CCC. "water supply system”" means a system of pipes,
structures and facilities through which potable water is obtained,
treated and distributed to the public;

DDD. "watercourse'" means any river, creek, arroyo,
canyon, draw, or wash, or any other channel having definite banks and
beds with visible evidence of the occasional flow of water;

EEE. '"well" means a bored, drilled or driven shaft, or a
dug hole, whose depth is greater than the largest surface dimension;

FFF. "well stimulation" means a process used to clean
the well, enlarge channels, and increase pore space in the interval to
be injected, thus making it possible for fluids to move more readily
into the injection zone. Well stimulation includes, but is not limited
to, (1) surging, (2) jetting, (3) blasting, (4) acidizing, (5)
hydraulic fracturing.
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1-200. PROCEDURES.
1-201. NOTICE OF INTENT TO DISCHARGE.

A. Any person intending to make a new water
contaminant discharge or to alter the character or location o¢f an
existing water contaminant discharge, unless the discharge is being
made or will be made into a community sewer system or subject to the
Liquid Waste Disposal Regulations adopted by the New Mexico
Environmental Improvement Board, shall file a notice with the Water
Pollution Control Bureau of the Environmental Improvement Division.
However, notice regarding discharges from facilities for the
production, refinement and pipeline transmission of oil and gas, or
products thereof, shall be filed instead with the Oil Conservation
Commission.

B. Notices shall state:
1. the name of the person making the discharge;
2. the address of the person making the
discharge;
3. the location of the discharge;
4. an estimate of the concentration of water

contaminants in the discharge; and

5. the quantity of the discharge.
T 1-202. FILING OF PLANS AND SPECIFICATIONS--SEWERAGE SYSTEMS.
A, Any person proposing to construct a sewerage system

or proposing to modify any sewerage system in a manner that will change
substantially the quantity or quality of the discharge from the system
shall file plans and specifications of the construction or modification
with the Water Pollution Control Bureau of the Environmental
Improvement Division. Modifications having a minor effect on the
character of the discharge from sewerage systems shall be reported as
of January 1st and June 30th of each year to the Water Pollution
Control Bureau.

B. Plans, specifications and reports required by this
section, if related to facilities for the production, refinement and
pipeline transmission of o0il and gas, or products thereof, shall be
filed instead with the 0il Conservation Commission.
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C. Plans and specifications required to be filed under
this section must be filed prior to the commencement of construction.

1-203. NOTIFICATION OF DISCHARGE--REMOVAL.

A. Any person in charge of a facility, as soon as he
has notice or knowledge of a discharge from the facility, of oil or
other water contaminant, in such quantity as may with reasonable
probability injure or be detrimental to human health, animal or plant
life, or property, or unreasonably interfere with the public welfare or
the use of property, shall immediately:

1. notify the <chief, Water Pollution Control
Bureau, Environmental Improvement Division, of the nature, amount and
location of the discharge; provided, however, that such notification
shall not be required if notification is required under rules,
regulations or orders promulgated by the 0il Conservation Commission;
and

2. take appropriate and necessary steps to
contain and remove or mitigate the damage caused by the discharge.

B. Exempt from the requirements of this section are
continuous or periodic discharges which are made:

1. in conformance with water quality control
commission regulations and rules, regulations or orders of other state
or federal agencies; or

2. in violation of water quality control
commission regulations but pursuant to an assurance of discontinuance
or schedule of compliance approved by the commission or one of its duly
authorized constituent agencies.

C. As used in this section:

1. "discharge' means spilling, leaking, pumping,
pouring, emitting, emptying, or dumping into water or in a location and
manner where there 1is a reasonable probability that the discharged
substance will reach surface or subsurface water;

2. "facility" means any structure, installation,

operation, storage tank, transmission line, motor vehicle, rolling
stock, or activity of any kind, whether stationary or mobile; and
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3. "0il" means o0il of any kind or in any form
including petroleum, fuel oil, sludge, o0il refuse and o0il mixed with
wastes.

D. Notification of discharge received pursuant to this
regulation or information obtained by the exploitation of such
notification shall not be used against any such person in any criminal
case, except for perjury or for giving a false statement.

1-210. VARTANCE PETITIONS.

Al Any person seeking a variance from a regulation of
the commission pursuant to Section 74-6-4(G) NMSA 1978, shall do so by
filing a written petition with the commission. The petitioner may
submit with his petition any relevant documents or material which the
petitioner believes would support his petition. Petitions shall:

1. state the ©petitioner's name and address;
2. state the date of the petition;
3. describe the facility or activity for which

the variance is sought;

4. state the address or description of the

property upon which the facility is located;

5. describe the water Dbody or watercourse
affected by the discharge;

6. identity the regulation of the commission from
which the variance is sought;

7. state 1in detail the extent to which the
petitioner wishes to vary from the regulation;

8. state why the petitioner Dbelieves that
compliance with the regulation will impose an unreasonable burden upon

his activity; and

9. state the period of time for which the
variance is desired.
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B. Within sixty days after the receipt of the petition
by the commission, the commission shall review the petition to
determine whether to grant or deny a public hearing on the petition.
Within fifteen days after commission determination to grant or deny a
public hearing, the commission shall notify the petitioner by certified
mail of the determination. If the commission refuses to grant a public
hearing, then the petition shall be denied.

C. If the commission grants a public hearing, at least
thirty days prior to each hearing date, the commission shall publish
notice of the date, time, place and subject of the variance hearing in
a newspaper of general circulation in the county in which the facility
is located and in a newspaper of general circulation in the state. The
notice shall also state the watercourse or water body affected. The
commission shall maintain a file of persons interested in variance
hearings and shall make a reasonable effort to notify them by mail of
the date, time, place and subject of scheduled public hearings.

D. 1. Public hearings shall be held not less than
thirty days nor more than ninety days from the date the commission
mails the notice of granting the hearing to the petitioner.

2. Public hearings shall be held in Santa Fe
unless the commission and the petitioner agree upon another site in the
state.

3. The commission may designate a hearing officer
to take evidence at the hearing.

4. A record shall be made at each hearing, the
cost of which shall be borne by the Environmental Improvement Division.
Transcript costs shall be paid by those persons requesting transcripts.
If the hearing is conducted by a hearing officer designated by the
commission, a transcript shall be prepared and the cost of providing
transcript to the commission members shall be borne by the
Environmental Improvement Division.

5. In variance hearings, the technical rules of
evidence and the rules of civil procedure shall not apply, but the
hearings shall be conducted so that all relevant views are amply and
fairly presented without undue repetition. The commission may require
reasonable substantiation of statements or records tendered and may
require any view to be stated in writing when the circumstances
justify.
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6. At the hearing, all interested persons shall
be given a reasonable chance to submit data, views or arguments orally
or in writing and to examine witnesses testifying at the hearing.

7. A petitioner may represent himself at the
hearing or be represented by any other individual.

8. The commission may grant the requested
variance, in whole or in part,. may grant the variance subject to
conditions, or may deny the variance. Any action taken by the

commission shall be by written order entered within sixty days after
the hearing. A copy of the order shall be mailed to the petitioner.
All persons appearing or represented at the hearing who so request
shall be mailed notice of the commission's action.

9. The commission shall not grant a variance for
a period of time in excess of five years.

10. Orders of the commission shall:
(a) state the petitioner's name and address;
(b) state the date the order is made;

(¢) describe the facility for which the
variance is sought;

(d) identify the regulation of the commission
from which the variance is sought;

(e) state the decision of the commission;

(£) if a wvariance 1is granted, state the
period of time for which it is granted; and

(g) state the reasons for the commission's

decision.

11. The commission shall maintain a file of all
orders made by the commission. The file shall be open for public
inspection.

E. An order of the commission is final and bars the
petitioner from petitioning for the same wvariance without special
permission from the commission. The commission may consider, among

other things, the development of new informaticn and techniques to be
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sufficient justification for a second petition. If the petitioner, or
his authorized representative, fails to appear at the public hearing on
the variance petition, the commission shall proceed with the hearing on
the basis of the petition. A variance may not be extended or renewed
unless a new petition is filed and processed in accordance with the
procedures established by this section.

F. When the last day for performing an act falls on
Saturday, Sunday or a legal, state or national holiday, the performance
of the act is timely if performed on the next succeeding day which is
not a Saturday, Sunday, or a legal, state or national holiday. All
matters required to be filed or mailed under this section are timely if
deposited in the United States mail on or before the required date.
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PART 2

Water Quality Control

2-100. APPLICABILITY OF REGULATIONS.--The requirements of
Section 2-101 and 2-102 of these regulations shall not apply to any
discharge which is subject to a permit under the National Pollutant
Discharge Elimination System of P. L. 92-500; provided that any
discharger who is given written notice of National Pollutant Discharge
Elimination System permit violation from the administrator of the
Environmental Protection Agency and who has not corrected the violation
within thirty days of receipt of said notice shall be subject to
Section 2-101 and 2-102 of these regulations until in compliance with
the National Pollutant Discharge Elimination System permit conditions;
provided further that nothing in these regulations shall be construed
as a deterrent to action under Section 74-6-11 NMSA, 1978.

2-101. GENERAL REQUIREMENTS.

A. Except as otherwise provided in Part 2 of these
regulations, no person shall cause or allow effluent to discharge to a
watercourse if the effluent as indicated by:

1. any two consecutive daily composite samples;

- 2. more than one daily composite sample in any

thirty-day period (in which less than ten [10] daily composite samples
are examined);

3. more than ten percent (10%) of the daily

composite samples in any thirty-day period (in which ten {[10] or more

daily composite samples are examined); or

4, a grab sample collected during flow from an
intermittent or infrequent discharge

does not conform to the following:

Bio-chemical Oxygen Demand (BOD) Less than 30 mg/1

Chemical Oxygen Demand (COD) Less than 125 mg/1
Settleable Solids : Less than 0.5 mg/1
Fecal Coliform Bacteria Less than 500 organisms/100 ml
pH Between 6.6 and 8.6
B. Upon application, the director of the Environmental

Improvement Division may eliminate the pH requirement for any effluent
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source that the director determines does not unreasonably degrade the
water into which the effluent is discharged.

C. Subsection A of this section does not apply to the
weight of constituents in the water diverted.

D. Samples shall be examined in accordance with the
most current edition of Standard Methods for the Examination of Water
and Wastewater published by the American Public Health Association or
the most current edition of Methods for Chemical Analysis of Water and
Wastes published by the Environmental Protection Agency, where
applicable.

2-102. RIO GRANDE BASIN-~COMMUNITY SEWERAGE SYSTEMS.

A. No person shall cause or allow effluent from a
community sewerage system to discharge to a watercourse in the Rio
Grande Basin between the headwaters of Elephant Butte Reservoir and
Angostura Diversion Dam as described in Subsection E of this section if
the effluent, as indicated by:

1. any two consecutive daily composite samples;

2. more than one daily composite sample in any
thirty-day period (in which less than ten [10] daily composite samples
are examined);

3. more than ten percent (10%) of the daily
composite samples in any thirty-day period {(in which ten [10] or more

daily composite samples are examined); or

4. a grab sample collected during flow from an
intermittent or infrequent discharge

does not conform to the following:

Bio-chemical Oxygen Demand (BOD) Less than 30 mg/1

Chemical Oxygen Demand (COD) Less than 80 mg/1
Settleable Solids Less than 0.1 mg/1
Fecal Coliform Bacteria Less than 500 organisms/100 ml
pH Between 6.6 and 8.6
B. Upon application, the director of the Environmental

Improvement Division may eliminate the pH requirement for any effluent
source that the director determines does not unreasonably degrade the
water into which the effluent is discharged.
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C. Subsection A of this section does not apply to the
weight of constituents in the water diverted.

D. Samples shall be examined in accordance with the
most current edition of Standard Methods for the Analysis of Water and
Wastewater published by the American Public Health Association or the
most current edition of Methods for Chemical Analysis of Water and

Wastes published by the Environmental Protection Agency, where
applicable.

E. The following is a description of the Rio Grande
Basin from the headwaters of Elephant Butte Reservoir to Angostura
Diversion Dam as used in this section:

Begin at San Marcial USGS gauging station, which
is the headwaters of Elephant Butte Reservoir Irrigation
Project, thence northwest to U.S. Highway 60, nine miles *
west of Magdalena; thence west along the northeast edge of
the San Agustin Plains closed basin; thence north along
the east side of the north plains closed basin to the
Continental Divide; thence northly along the Continental
Divide to the community of Regina on State Highway 96;
thence southeasterly along the crest of the San Pedro
Mountains to Cerro Toledo Peak; thence southwesterly along
the Sierra de Los Valles ridge and the Borrego Mesa to
Bodega Butte; thence southerly to Angostura Diversion Dam
which is the upper reach of the Rio Grande in this basin;
thence southeast to the crest and the crest of the Manzano
Mountains and the Los Pinos Mountains; thence southerly
along the divide that contributes to the Rio Grande to San
Marcial gauging station to the ©point and place of
beginning; excluding all waters upstream of Jemez Pueblo
which flow into the Jemez River drainage and the Bluewater:
Lake. Counties included in the basin are:

1. north portion of Socorro County;
2. northeast corner of Catron County;
3. east portion of Valencia County;
4. west portion of Bernalillo County;
5. east portion of McKinley County; and
5. most of Sandoval County.
2-200. WATERCOURSE PROTECTION.
2-201. DISPOSAL OF REFUSE.--No person shall dispose of any

refuse in a natural watercourse or in a location and manner where there
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is a reasonable probability that the refuse will be moved into a
natural watercourse by leaching or otherwise. Solids diverted from the
stream and returned thereto are not subject to abatement under this
section. '
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PART 3

Water Quality Control

3-100. REGULATIONS FOR DISCHARGES ONTO OR BELOW THE SURFACE OF
THE GROUND.

3-101. PURPOSE.
A. The purpose of these regulations <controlling

discharges onto or below the surface of the ground is to protect all
ground water of the state of New Mexico which has an existing
concentration of 10,000 mg/l1 or less TDS, for present and potential
future use as domestic and agricultural water supply, and to protect
those segments of surface waters which are gaining because of ground
water inflow, for uses designated in the New Mexico Water Quality
Standards. The regulations are written so that in general:

1. if the existing concentration of any water
contaminant in ground water is in conformance with the standard of
Section 3-103 of these regulations, degradation of the ground water up
to the limit of the standard will be allowed; and

2. if the existing concentration of any water
contaminant in ground water exceeds the standard of Section 3-103, no
degradation of the ground water beyond the existing concentration will
be allowed.

B. Ground water standards are numbers that represent
the pH range and maximum concentrations of water contaminants in the
ground water which still allow for the present and future use of ground
water resources.

C. The standards are not intended as maximum ranges
and concentrations for use, and nothing herein contained shall be
construed as limiting the use of waters containing higher ranges and
concentrations.

3-102. AUTHORITY.--Standards are adopted by the commission
under the authority of Section 74-6-4, NMSA 1978 (the New Mexico Water
Quality Act, Chapter 326, Laws of 1973, as amended). Regulations are
adopted by the commission under the authority of Sections 74-6-4 and
74-6-5 NMSA 1978.

3-103. STANDARDS FOR GROUND WATER OF 10,000 mg/1 TDS
CONCENTRATION OR LESS.--The following standards are the allowable pH
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range and the maximum allowable concentration in ground water for the
contaminants specified unless the existing condition exceeds the
standard or unless otherwise provided in Subsection 3-109.D. or Section
3-110. When an existing pH or concentration of any water contaminant
exceeds the standard specified in Subsection A, B, or C, the existing
pH or concentration shall be the allowable limit, provided that the
discharge at such concentrations will not result in concentrations at
any place of withdrawal for present or reasonably foreseeable future
use in excess of the standards of this section.

These standards shall apply to the dissolved portion of the
contaminants specified with a definition of dissolved being that given
in the publication "Methods for Chemical Analysis of Water and Waste of

the U.S. Environmental Protection Agency," with the exception of
mercury which shall be total.
A Human Health Standards--Ground water shall meet the

standards of Section A and B unless otherwise provided.

Arsenic (As) 0.1 mg/1
Barium (Ba) 1.0 mg/1
Cadmium (Cd) 0.01 mg/1
Chromium (Cr) 0.05 mg/1
Cyanide (CN) 0.2 mg/1
Fluoride (F) 1.6 mg/1
Lead (Pb) 0.05 mg/1
Total Mercury (Hg) 0.002 mg/1
Nitrate (NO, as N) 0.0 mg/1
Selenium (Sé&) 0.05 mg/1
Silver (Ag) 0.05 mg/1
Uranium (U) 5.0 mg/1
Radioactivity: Combined

Radium-226 and Radium-228 0.0 pCi/1
Benzene 0.01 mg/1
Polychlorinated biphenyls (PCB's) 0.001 mg/1
Toluene 5.0 mg/1
Carbon Tetrachloride 0.01 mg/1
1, 2-dichloroethane (EDC) 0.02 mg/1
1, 1-dichloroethylene (1, 1-DCE) 0.005 mg/1
1, 1, 2, 2-tetrachloroethylene (PCE) 0.02 mg/1
1, 1, 2-trichloroethylene (TCE) 0.1 mg/1
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B. Other Standards for Domestic Water Supply

Chloride (Cl) 250. mg/1

Copper (Cu) 1.0 mg/1

Iron (Fe) 1.0 mg/1

Manganese (Mn) 0.2 mg/1

Phenols 0.005 mg/1
Sulfate (S0,) 600. mg/1

Total Disso%ved Solids (TDS) 1000. mg/1

Zinc {(Zn) 10.0 mg/1

pH between 6 and 9

C. Standards for Irrigation Use - Ground water shall

meet the standards of subsections A, B, and C unless otherwise
provided.

Aluminum (A1) 5.0 mg/1

Boron (B) 0.75 mg/1

Cobalt (Co) 0.05 mg/1

Molybdenum (Mo) 1.0 mg/1

Nickel (Ni) 0.2 mg/1

3-104. DISCHARGE PLAN REQUIRED.--Unless otherwise provided by

these regulations, no person shall cause or allow effluent or leachate
to discharge so that it may move directly or indirectly into ground
water unless he is discharging pursuant to a discharge plan approved by
the director. When. a plan has been approved, discharges must be
consistent with the terms and conditions of the plan.

3-105. EXEMPTIONS FROM DISCHARGE PLAN REQUIREMENT.--Sections
3-104 and 3-106 of these regulations do not apply to the following:

A. Effluent or leachate which conforms to all the
listed numerical standards of Section 3-103 and has a total nitrogen
concentration of 10 mg/l1 or less, and does not contain any toxic
pellutant. To determine conformance, samples may be taken by the
agency before the effluent or leachate is discharged so that it wmay
move directly or indirectly into ground water; provided that if the
discharge. is by seepage through non-natural or altered natural
materials, the agency may take samples of the solution before or after
seepage. If for any reason the agency does not have access to obtain
the appropriate samples, this exemption shall not apply.

B. Effluent which is discharged from a sewerage system

used only for disposal of household and other domestic waste which
receives 2,000 gallons or less of liquid waste per day;
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C. Water used for irrigated agriculture, for watering
of lawns, trees, gardens or shrubs, or for irrigation for a period not
to exceed five years for the revegetation of any disturbed land area,
unless that water is received directly from any sewerage system;

D. Discharges resulting from the transport or storage
of water diverted, provided that the water diverted has not had added
to it after the point of diversion any effluent received from a
sewerage system, that the source of the water diverted was not mine
workings, and that the director has not determined that a hazard to
public health may result;

E. Effluent which is discharged to a watercourse which
is naturally perennial; discharges to dry arroyos and ephemeral streams
are not exempt from the discharge plan requirement, except as otherwise
provided in this section;

F. Those constituents which are subject to effective
and enforceable effluent limitations in a National Pollutant Discharge
Elimination System (NPDES) permit, where discharge onto or below the
surface of the ground so that water contaminants may move directly or
indirectly into ground water occurs downstream from the outfall where
NPDES effluent limitations are imposed, unless the director determines
that a hazard to public health may result. For purposes of this
subsection, monitoring requirements alone do not constitute effluent
limitations;

G. Discharges resulting from flood control systems;

H. Leachate which results from the direct natural
infiltration of precipitation through disturbed materials, unless the
director determines that a hazard to public health may result;

I. Leachate which results entirely from the direct
natural infiltration of precipitation through undisturbed materials;

J. Leachate from solids disposed of in accordance with
the 8Solid Waste Management Regulations adopted by the New Mexico
Environmental Improvement Board on April 19, 1974;

K. Natural ground water seeping or flowing into
conventional mine workings which re-enters the ground by natural
gravity flow prior to pumping or transporting out of the mine and
without being used in any mining process; this exemption does not apply
to solution mining;
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L. Effluent or leachate discharges resulting from
activities regulated by a mining plan approved and permit issued by the
New Mexico Coal Surface Mining Commission, provided that this exemption
shall not be construed as 1limiting the application of appropriate
ground water protection requirements by the New Mexico Coal Surface
Mining Commission; :

M. Effluent or leachate discharges which are regulated
by the 0il Conservation Commission and the regulation of which by the
Water Quality Control Commission would interfere with the exclusive
authority granted under Section 70-2-12 NMSA 1978, or under other laws,
to the 0il Conservation Commission.

3-106. APPLICATION FOR DISCHARGE PLAN APPROVAL.

A, Any person who, before or within 120 days after the
effective date of these regulations, is discharging any of the water
contaminants listed in Section 3-103 or any toxic pollutant so that
they may move directly or indirectly into ground water shall, within
120 days of receipt of written notice from the director that a
discharge plan is required, or such longer time as the director shall
for good cause allow, submit a discharge plan to the director for
approval; such person may discharge without an approved discharge plan
until 240 days after written notification by the director that a
discharge plan is required or such longer time as the director shall
for good cause allow.

B. Any person who intends to begin, more than 120 days
after the effective date of these regulations, discharging any of the
water contaminants listed in Section 3-103 or any toxic pollutant so
that they may move directly or indirectly into ground water shall
notify the director giving the information enumerated in Subsection
1-201.B.; the director shall, within 60 days, notify such person if a
discharge plan is required; upon submission, the director shall review
the discharge plan pursuant to Sections 3-108 and 3-109; for good cause
shown, the director may allow such person to discharge without an
approved plan for a period not to extend beyond one year after the
effective date of these regulations; after one year after the effective
date of these regulations, for good cause shown the director may allow
such person to discharge without an approved discharge plan for a
period not to exceed 120 days.

C. A proposed discharge plan shall set forth in detail
the methods or techniques the discharger proposes to use or processes
expected to naturally occur which will ensure compliance with these
regulations. At least the following information shall be included in
the plan:
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1. Quantity, quality and flow characteristics of
the discharge;

2. Location of the discharge and of any bodies of
water, watercourses and ground water discharge sites within one mile of
the outside perimeter of the discharge site, and existing or proposed
wells to be used for monitoring;

3. Depth to and TDS concentration of the ground
water most likely to be affected by the discharge;

4, Flooding potential of the site;

5. Location and design of site(s) and method(s)
to be available for sampling, and for measurement or calculation of
flow;

6. Depth to and lithological description of rock
at base of alluvium below the discharge site if such information is
available;

7. Any additional information that may be
necessary to demonstrate that approval of the discharge plan will not
result in concentrations in excess of the standards of Section 3-103 or
the presence of any toxic pollutant at any place of withdrawal of water
for present or reasonably foreseeable future use. Detailed information
on site geologic and hydrologic conditions may be required for a
technical evaluation of the applicant's proposed discharge plan; and

8. Additional detailed information required for a
technical evaluation of effluent disposal wells or in situ extraction
wells as provided in Part 5 of these regulations.

3-107. MONITORING, REPORTING, AND OTHER REQUIREMENTS.

Al Each discharge plan shall provide for the following
as the director may require:

1. The installation, wuse, and maintenance of
effluent monitoring devices;

2. The installation, use and maintenance of

monitoring devices for the ground water most likely to be affected by
the discharge;
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3. Monitoring in the vadose zone;

4. Continuation of monitoring after cessation of
operations;

5. Periodic submission to the director of results
obtained pursuant to any monitoring requirements in the dlscharge plan
and the methods used to obtain these results;

6. Periodic reporting to the director of any
other information that may be required as set forth in the discharge
plan;

7. The discharger to retain for a period of at
least five years any monitoring data required in the discharge plan;

8. A system of monitoring and reporting to verify
that the plan is achieving the expected results;

9. Procedures for detecting failure of the
discharge system;

10. Contingency plans to cope with failure of the
discharge plan or system;

11. Measures to prevent ground water contamination
after the cessation of operation, including post-operational
monitoring. '

B. Sampling and analytical techniques shall conform
with the following references wunless otherwise specified by the
director:

1. Standard Methods for the Examination of Water
and Wastewater, latest edition, American Public Health Association; or

2. Methods for Chemical Analysis of Water and

Waste and other publications of the Analytical Quality Laboratory, EPA;
ot :

3. Techniques of Water Resource Investigations of
the U.S. Geological Survey.

C. The discharger shall notify the director of any
facility expansion, production increase or process modification that
would result in any significant modification in the discharge of water
contaminants.
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D. Any discharger of effluent' or leachate shall allow
any authorized representative of the director to:

1. inspect and <copy records required by a
discharge plan;

2. inspect any treatment works, monitoring and
analytical equipment;

3. sample any effluent before or after discharge;
4. use monitoring systems and wells installed
pursuant to a discharge plan requirement in order to collect samples
from ground water or the vadose zone.
E. Each discharge plan for an effluent disposal well
or in situ extraction well shall incorporate the requirements of Part 5
of these regunlations.

3-108 PUBLIC NOTICE AND PARTICIPATION.

A. Within thirty (30) days of filing of a proposed
discharge plan, the director shall notify the following persons:

1. the public, who shall be notified through
publication of a notice in a newspaper of general circulation in this

state;

2. those persons who have requested notification,
who shall be notified by mail;

3. any local, state or federal governmental
agency affected which shall be notified by certified mail;

B. The public notice shall include:

1. name and address of the proposed discharger;

2. location of the discharge;
3. brief description of the activities which

produce the discharge described in the proposed discharge plan;

4. quantity, quality and flow characteristics of
the discharge;
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5. depth to and TDS concentration of the ground
water most likely to be affected by the discharge;

6. brief description of the procedures followed
by the director in making a final determination;

7. statement on the comment period; and

8. address and telephone number at  which
interested persons may obtain further information.

C. Following the public notice and prior to ruling on
any proposed discharge plan or its modification, the director shall
allow a period of at least thirty (30) days during which comments may
be submitted to the director and a public hearing may be requested by
any interested person. Requests for a public hearing shall set forth
the reasons why a hearing should be held. A public hearing shall be
held if the director determines there is significant public interest.
The time and place of the hearing shall be determined by the director
and notice shall be given at least thirty (30) days prior to the
hearing pursuant to Subsections A and B above. The director may
appoint a hearing officer. A transcript of the hearing shall be made
at the request of either the director or the discharger and at the
expense of the person requesting the transcript. At the hearing, all
interested persons shall be given a reasonable chance to submit data,
views or arguments orally or in writing and to examine witnesses
testifying at the hearing.

3-109. DIRECTOR APPROVAL, DISAPPROVAL, MODIFICATION OR
TERMINATION OF PROPOSED DISCHARGE PLANS.

A If no public hearing is held pursuant to Subsection
3-108.C., then the Director shall, within sixty (60) days after all
required information is available to him, approve or disapprove the
proposed plan based on the information available to him.

B. If a public hearing is held pursuant to Subsection
3-108.C., then the director shall, within sixty (60) days after the
public hearing or after all required information is available to him,
whichever is later, approve or disapprove the proposed plan based on
information contained in the proposed plan and information submitted at
the hearing. '

C. Provided that the other requirements of these
regulations are met and provided further that the discharge plan
demonstrates that neither a hazard to public health nor undue risk to
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property will result, the director shall approve a proposed discharge
plan if the following requirements are met:

1. ground water that has a TDS concentration of
10,000 mg/l or less will not be affected by the discharge, or

2. the person proposing to discharge demonstrates
that approval of the discharge plan will not result in either
concentrations in excess of the standards of Section 3-103 or the
presence of any toxic pollutant at any place of withdrawal of water for
present or reasonably foreseeable future use, except for contaminants
in the water diverted as provided in Subsection 3-109.D., or

3. the plan conforms to either Subsection a or b
below and Subsection ¢ below.

a. Municipal, Other Domestic Discharges, and
Discharges from Sewerage Systems Handling Only Animal Wastes.

The effluent is entirely domestic, is
entirely from a sewerage system handling only animal wastes or is from
a municipality and conforms to the following:

(1) the discharge is from an impoundment
or a leach field existing on the effective date of these regulations
which receives 1less than 10,000 gallons per day and the director has
not found that the discharge may cause a hazard to public health; or

(2) the discharger has demonstrated that
the total nitrogen in effluent that enters the subsurface from a leach
field or surface impoundment will not exceed 200 pounds per acre per
year and that the effluent will meet the standards of Section 3-103
except for nitrates and except for contaminants in the water diverted
as provided in Subsection 3-109.D.; or

(3) the total nitrogen in effluent that
is applied to a crop which is harvested shall not exceed by more than
25% the maximum amount of nitrogen reasonably expected to be taken up
by the crop and the effluent shall meet the standards of Section 3-103
except for nitrates and except for contaminants in the water diverted
as provided in Subsection 3-109.D.

b. Discharges from industrial, mining or
manufacturing operations.

WQCC 82-1 -29- September 20, 1982



(1) the discharger has demonstrated that
the amount of effluent that enters the subsurface from a surface
impoundment will not exceed 0.5 acre-feet per acre per year; or

(2) the discharger has demonstrated that
the total nitrogen in effluent that enters the subsurface from a leach
field or surface impoundment shall not exceed 200 pounds per acre per
yvear and the effluent shall meet the standards of Subsection 3-103
except for nitrate and contaminants in ‘the water diverted as provided
in Subsection 3-109.D.; or

(3) the total nitrogen in effluent that
is applied to a crop that is harvested shall not exceed by more than
25% the maximum amount of nitrogen reasonably expected to be taken up
by the crop and the effluent shall meet the standards of Section 3-103
except for nitrate and contaminants in the water diverted as provided
in Subsection 3-109.D.

c. All Discharges.

(1) the monitoring system proposed in
the plan includes adequate provision for sampling of effluent and
adequate flow monitoring so that the amount being discharged onto or
below the surface of the ground can be determined.

(2) the monitoring data is reported to
the director at a frequency determined by the director.

D. The director shall allow the following unless he
determines that a hazard to public health may result:

1. the weight of water contaminants 1in water
diverted from any source may be discharged provided that the discharge
is to the aquifer from which the water was diverted or to an aquifer
containing a greater concentration of the contaminants than contained
in the water diverted; and provided further that contaminants added as
a result of the means of diversion shall not be considered to be part
of the weight of water contaminants in the water diverted;

2. the water contaminants leached from
undisturbed natural materials may be discharged provided that:

a. the contaminants were not leached as a
product. or incidentally pursuant to a solution mining operation; and
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b. the contaminants were not leached as a
result of direct discharge into the vadose zone from municipal or
industrial facilities used for the storage, disposal, or treatment of
effluent;

3. the water contaminants leached from
undisturbed natural materials as a result of discharge into ground
water from lakes used as a source of cooling water.

E. If data submitted pursuant to any monitoring
requirements specified in the approved plan or other information
available to the director indicates that these regulations are being or
may be violated or that 'the standards of 3-103 are being or will be
exceeded in ground water at any place of withdrawal for present or
reasonably foreseeable future use due to the discharge, except as
provided in Subsections 3-109.D. and Section 3-110 of these
regulations;

1. the director may require a discharger to
modify a discharge plan within the shortest reasonable time so as to
achieve compliance with these regulations and to provide that any
exceeding of standards in ground water at anvy place of withdrawal for
present or reasonably foreseeable future use due to the discharge
except as provided in Subsections 3-109.D. and Section 3-110 will be
abated or prevented.

2. the director may terminate an approved
discharge plan when a discharger fails to modify the plan in accordance
with Subsection E.1. of this subsection.

3. the director may require modification, or may
terminate a discharge plan for an effluent disposal well or in situ
extraction well pursuant to the requirements of Part 5 of these
regulations.

F. At the request of the discharger, an approved
discharge plan may be modified in accordance with these regulations.

G. The director shall not approve a discharge plan
for:

1. any discharge for which the discharger has not
provided a site and method for flow measurement and sampling;

2. any discharge that will cause any stream
standard to be violated;
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3. the discharge of any water contaminant which
may result in a hazard to public health; or

4. a period longer than five years.

3-110. APPROVAL OR DISAPPROVAL OF PROPOSED DISCHARGE PLANS THAT
DO NGOT MEET THE STANDARDS OF SECTION 3-103.

A. The discharger may file a written petition with the
director seeking commission consideration of a discharge plan that
would not meet the standards of Section 3-103 if he believes that the
discharge plan demonstrates the maximum use of technology within the
economic capability of the discharger or that there is no reasonable
relationship between the economic and social costs and Dbenefits
(including attainment of the standards of Section 3-103) to be obtained
and that discharge under the plan would not create a hazard to public
health or undue risk to property.

B. The petition shall state the extent to which the
plan would violate the standards of Section 3-103 and why the plan
should be approved. The director may transmit the petition to the
commission recommending that it be approved or refuse to transmit the
petition.

C. If the director transmits the petiticn to the
commission, the commission shall review the petition and determine to
either grant or deny a public hearing on the applicability of the
criteria of Subsection A above to the proposed discharge plan.

D. If the director refuses to transmit the proposed
discharge plan to the commission, or if the commission refuses to grant
a hearing on the applicability of the criteria of Subsection A above to
the proposed discharge plan, the director shall act on the proposed
discharge plan without consideration of the criteria of Subsection A.

E. If the director denies the proposed discharge plan
pursuant to Subsection D, then the discharger may address the issue of
whether the proposed discharge plan meets the criteria of Subsection A
above upon appeal of the director's disapproval of his proposed
discharge plan to the commission in accordance with the provisions of
Subsection 74-6-5(L) NMSA 1978.

F. If the commission grants a public hearing, the
hearing shall be held in accordance with the provisions of Subsection
74-6-5(L), (M) and (N), NMSA 1978 Comp.
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G. If the commission, after hearing held pursuant to
Subsection F, denies the proposed discharge plan, the discharger may
appeal pursuant to Section 74-6-5(0) NMSA 1978 and on appeal may
address the issue of whether the proposed discharge plan meets the
criteria of Subsection A.

H. After public hearing and consideration of all facts
and circumstances included in Section 74-6-4(D) NMSA 1978 the
commission may authorize the director to approve a proposed discharge
plan if the commission determines that the plan meets the criteria of
Subsection A above.

3-111. TRANSFER OF DISCHARGE PLAN. ,

A discharger shall notify by letter the succeeding owner
of a facility which is operating pursuant to an approved discharge plan
of the existence of the discharge plan. The notice shall be given on
or before transfer of possession of the facility. A copy of the letter
shall be forwarded to the director. The succeeding owner shall be
responsible for compliance with the approved discharge plan upon taking
possession of the facility and receiving notice of the discharge plan.

3-112. APPEALS FROM DIRECTOR'S DECISIONS.

A. If the director disapproves a proposed discharge
plan, approves a proposed discharge plan subject to condition, or
modifies or terminates an approved plan, appeal therefrom and any
action of the commission thereon shall be in accordance with the
provisions of Subsections 74-6-5(L), (M) and (N), NMSA, 1978.

B. If the director determines that a discharger is not
exempt from filing a discharge plan pursuant to Section 3-105, or that
the material to be discharged contains any toxic pollutant as defined
in Section 1-101.X., which is not included in the numerical standards
of 3-103, then discharger may appeal such determination by filing a
notice of appeal to the commission within thirtv days after receiving
the director's written determination, and the appeal therefrom and any
action of the commission thereon shall be in accordance with the
provisions of Subsections 74-6-5(L), (M) and (N), NMSA 1978.

3-113. APPEALS FROM COMMISSION DECISIONS.--A discharger may
appeal the decision of the commission in accordance with the provisions
of Section 74-6-5(0), NMSA 1978.

3-114. SEVERABILITY.--If any section, subsection, individual

standard or application of these standards or regulations is held
invalid, the remainder shall not be affected.
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PART 4

Utility Operators Certification

4-100. CLASSIFICATION OF WATER SUPPLY SYSTEMS AND WASTEWATER
FACILITIES.
4-101. GENERAL PROVISIONS.

Water supply systems and wastewater facilities shall be
classified by the commission in accordance with Section 4(A) of the
Certification Act.

4-102. WATER SUPPLY SYSTEMS.
Population Served 2,500 5,001 10,001 20,000+
5,000 10,000 20,000

Treatment Process Classification
Filtration (sand, gravity) 111 11T 111 1v
Coagulation, Sedimentation,

Filtration : I11 I1I Iv IV
Chemical Precipitation

(Mn, Fe, Softening) 11T III 1v 1v
Aeration IT I1I ITI Iv
Odor and Taste Control

(activated carbon) I1 ITI 171 Iv
Chemical Addition

(stabilization) II II III Iv
Pressure Filtration II IT IIT Iv
Ion Exchange (softening,

defluoridation) II I1I I1I v
Chlorination 11 11 111 v
Fluoridation IT II ITI v
Special, such as

desalinization v IV v v
Production, ground ;

water only I I1 11T v

Distribution Systems Classification

Distribution of Treated
Surface Water II II II I1I
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Distribution of Chlorinated

Ground Water II II II ITT
Distribution of Unchlorinated

Ground Water I I1 IT ITI

4-103. WASTEWATER FACILITIES.

Population Served 2,500 5,001 10,001 20,000+

5,000 10,000 20,000

Treatment Process Classification
Raw Sewage Lagoons I I I I
Aerated Lagoons I1 II II IT
Primary Treatment II IT II I1
Primary Treatment and

Oxidation Ponds II 11 I1 11
Secondary Treatment,

Trickling Filter I1 ITI IIT IV
Secondary Treatment,

Aeration I1T ITI Iv IV
Physical-Chemical .

Treatment Processes ITI I1I IV v
Advanced Waste Treatment

Process III Iv IV v

Collection System

Ordinarily, collection systems are considered as a part of the
treatment works; however, where the jurisdiction or responsibility for
collection system is not the same as the jurisdiction or responsibility
for the treatment works, the collection system shall be classified as
Grade I, if the population served is less than 15,000 persons and as
Grade II, if the population served is greater than 15,000 persons.

4-200. OPERATOR CERTIFICATION.

4-201. GENERAL PROVISIONS.

, A. After July 1, 1976, each owner of a water supply
system or wastewater facility, for public or commercial use, serving
2,500 persons or more shall employ a certified operator(s).

B. Class IV is the highest classification level and
Class I is the lowest. The classes of certification are ranked so that
a person holding certification in a particular class may operate any
facility in that particular class and any lower class.
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C. The name(s) of the certified operator(s) must be on
file at all times with the agency. A certified operator may be
replaced with another certified operator of the required particular
class at any time. The owner shall notify the agency in writing within
ten days after the replacement.

4-202. REQUIREMENTS FOR CERTIFICATION.--Each applicant for
certification as a water system operator or wastewater facility
operator shall:

A. Make application on forms furnished by the agency.
Applications shall be submitted to the agency not later thanm thirty
(30) days prior to the date of the examination.

B. Submit evidence that the applicant has reached the
age of majority.

C. Pay a fee, in advance, to the agency through the
commission. The fee shall be $2.00 for each agency action such as
examination for certification, reexamination for certification,

issuance of a certificate, issuance of a temporary certificate, or
annual renewal.

D. Successfully meet the educational, experience and
training requirements stipulated in Section 4-203 of this regulation.
All training programs must be approved by the commission and the
commission shall assign the number of training credits for each
approved training program.

E. Successfully pass the examination for the class and
type of certification being applied for:

1. Examinations for certification shall be
scheduled at such times and locations as the commission deems
necessary.

2. Examinations shall be wused in determining
skill, knowledge, ability and judgment of the applicant.

3. All  examinations will be graded and the-
applicants notified of the results. Examination papers will not be
returned to the applicant, but may be reviewed by the applicant at the
agency office.
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4-203. REQUIREMENTS FOR THE CLASSES.
A. Basic requirements are:

1. Class I requires one year of experience plus
ten training credits;

2. Class 11 requires three years of experience
plus thirty training credits;

3. Class III requires five years of experience
plus 50 training credits; and

4. Class IV requires high school graduation, or
G.E.D. equivalent, plus one vyear's experience as a Class III
certificate holder plus 80 training credits.

B. Substitutions.

1. In no case shall the actual experience be less
than one year for any class.

2. Education may be substituted for experience as
follows:

a. High school graduation or G.E.D.
equivalent may be substituted for one year's experience.

b. One year (30 semester hours) of
successfully completed college education may be substituted for six
months of the required experience.

c. One year of an approved vocational school
in the water and wastewater field may be substituted for one year of
the required experience.

4-204. TEMPORARY CERTIFICATION.--If, after reasonable time and
effort by an owner, a qualified operator cannot be employed, temporary
certification may be issued for the operator of a system or facility.
Such a certificate is issued to an individual for a period not to
exceed six months. A temporary certificate may be extended to a
maximum of 18 months if the operator is involved in a training program
that will qualify him for the required level in that period.

4-205. PRIOR CERTIFICATION.--Certificates in appropriate
classification shall be issued without examination to persons who hold
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valid certificates of competency issued under the voluntary program
co-sponsored by the New Mexico Environmental Improvement Agency,
provided application is made on or before July 1, 1976.

4-206. CERTIFICATION WITHOUT EXAMINATION.
A. 1. Certificates shall be issued without an
examination to persons who, on July 1, 1973, were operators of a system
or facility. Applications for certification under this section must

have been made on or before January 1, 1974.

_ 2. Certificates issued under this section will be
restricted to the particular system or facility for which the applicant
is employed as it existed on July 1, 1973. Major modification of the
type of treatment employed would significantly affect the operation of
the system or facility shall cause any certificate issued under this
section to become invalid. The limitations of the certificate will be
printed thereon.

3. An operator certified under this section may
request to have his certificate transferred to another facility of the
same general class and type or to another facility of lower class. Such
a request will be granted if, in the opinion of the commission, such a
transfer would not adversely affect the health and safety of the public
or the environment.

B. The commission may issue certificates, in
equivalent classification, without examination to applicants who hold
valid certificates or licenses issued by any state, territory, or
foreign jurisdiction, provided that the requirements for issuance of
such certificates or licenses are, in the opinion of the commission,
equal to or higher than those set forth in this regulation.

4-207. RENEWAL OF CERTIFICATES.

A. Application for certificate renewal shall be made
annually prior to the last working day of the holder's birth month in
accordance with Section 4-202(C).

B. The agency shall mail each holder of a certificate
a renewal notice at least thirty days prior to the expiration date,
mailed to his last address of record. .Failure to receive such notice

shall not relieve the holder of his responsibility to apply for renewal
prior to the expiration date.
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C. Annual renewal of certificate issued under Section
4-206 shall be required.

D. Effective July 1, 1982, annual renewal will require
that each certificate holder is credited with having obtained thirty
(30) training credits in the three-year period preceding the date on
which renewal application is due. This requirement will apply after
the third year of New Mexico certification for each operator.

4-208. LAPSED CERTIFICATES.

A. Certificates which have not been renewed in
accordance with Section 4-207 will be considered lapsed and invalid.

B. Lapsed certificates may be reinstated without
penalty upon application within thirty days of the date of expiration.
A lapsed certificate which has not. been renewed within the thirty-day
period may be reinstated upon reapplication and payment of a $2.00 per
month penalty fee for each month or portion thereof beyond the
expiration date.

C. If a lapsed certificate has not been reinstated
within one year of its expiration date, the commission shall give
notice and may hold a hearing, if the applicant so requests, as
required by the Uniform Licensing Act to determine whether
re-examination is required for reinstatement.

4-209. SUSPENSION AND REVOCATION.

A. In the event of suspension or revocation of a
certificate, the commission shall notify the applicant by registered
mail of the reason for such action. Within 20 days after receipt of
the notice, the applicant may request in writing that a hearing be held
by the commission.

B. Re-issuance of a revoked certificate shall be
accomplished by reapplication as provided for an original certificate.
Any person whose <certificate 1is revoked shall be ineligible for
admission to any examination for certification for a period of not less
than six months.

C. The commission may suspend a certificate for a
specified period of time not to exceed six months.

4-210. ELIGIBILITY FOR OPERATOR TRAINING GRANT FUNDS.--Each

applicant for operator training grant funds administered by the agency
shall:
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A. Submit evidence satisfactory to the agency that the
recipient of the training:

1. is a person who is a candidate for employment
as a 'certified operator" as defined under Section 1-101 of these
regulations; or

2. is a person in a supervisory role responsible
for the management of a water supply system or wastewater treatment
facility; or

3. is a person who is or will be involved in the
instruction of operators.

B. Submit evidence satisfactory to the agency that not
less than ten percent (10%) of the training cost is provided by the
employer of the utility operator; the cost of per diem and mileage may
not be paid from grant funds but may be accounted in determining the
training cost provided by the employer; and

C. Supply any other pertinent information deemed
necessary by the agency.
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PART 5

Water Quality Control--Underground Injection Control

5-100. REGULATIONS FOR EFFLUENT DISPOSAL AND IN SITU EXTRACTION
WELLS.

5-101. DISCHARGE PLAN AND OTHER REQUIREMENTS.
A. Effluent disposal wells and in situ extraction

wells must meet the requirements of Part 5 din addition to other
applicable requirements of the Water Quality Control Commission
regulations. No effluent disposal well or in situ extraction well may
be approved which allows for movement of fluids into ground water
having 10,000 mg/1 or 1less TDS except for fluid movement approved
pursuant to Section 5-103, or pursuant to a temporary designation as
provided in Section 5-101.C.2.

B. Operation of an effluent disposal well or in situ
extraction well must be pursuant to an approved discharge plan
according to the schedules in the following subsections:

1. Any person who before the effective date of
Part 5 of these regulations, is injecting fluids into an effluent
disposal well or in situ extraction well without an approved discharge
plan, may continue to inject without an approved discharge plan for 90
days after the effective date of Part 5. No person who intends to
begin discharging into an effluent disposal well or in situ extraction
well after the effective date of Part 5 shall discharge except in
conformance with an approved discharge plan.

2. Any person who, before or within 90 days of
the effective date of Part 5 of these regulations, has a discharge plan
approved pursuant to Part 3 for the injection of fluids into an
effluent disposal well or an in situ extraction well, may inject
according to the approved discharge plan until the expiration of the
current discharge plan approval. Upon application for renewal of the
discharge plan approval, such person shall comply with the requirements
of Parts 3 and 5, in the renewal application.

3. Later than 90 days after the effective date of
Part 5, any person who does not have discharge plan approval pursuant
to Subsection 5-101.B.2. shall not discharge into an effluent disposal
well or an in situ extraction well without an approved discharge plan
meeting the requirements of Parts 3 and 5.
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C. Discharge plans for effluent disposal wells, or in
situ extraction wells affecting ground water of 10,000 mg/l or less TDS
submitted for director approval shall:

1. Receive an aquifer designation as required in
Section 5-103 prior to approval of the discharge plan; or

2. For in situ extraction wells only, address the
methods or techniques to be used to restore ground water so that upon
final termination of operations including restoration efforts, ground
water at any place of withdrawal for present or reasonably foreseeable
future use will not contain either concentrations in excess of the
standards of Section 3-103 or any toxic pollutant. Approval of a
discharge plan or project discharge plan for in situ extraction wells
that provides for restoration of ground water in accordance with the
requirements of this paragraph shall substitute for the aquifer
designation provisions of Section 5-103. The approval shall constitute
a temporary aquifer designation for a mineral bearing or producing
aquifer, or portion thereof, to allow injection as provided for in the
discharge plan. Such temporary designation shall expire upon final
termination of operations including restoration efforts.

D. The exemptions from the discharge plan requirement
listed in Section 3-105 do not apply to effluent disposal wells or in
situ extraction wells except as provided below:

1. Wells regulated by -the O0il Conservation
Division under the exclusive authority granted under Section 70-2-12
NMSA 1978 or under other sections of the "0il and Gas Act';

2. Wells regulated by the 0il Conservation
Division under the 'Geothermal Resources Act'";

3. Wells regulated by the New Mexico Coal Surface
Mining Bureau under the "Surface Mining Act'";

4. Wells for the disposal of effluent from
systems which receive less than 2,000 gallcons per day of domestic
sewage effluent and are regulated under the "Liquid Waste Disposal
Regulations” adopted by the Environmental Improvement Board under the
"Environmental Improvement Act'.

E. Section 3-110 does not apply to discharge plans for
effluent disposal wells or in situ extraction wells regulated under
this Part, except for in situ extraction well discharge plans that
address ground water restoration pursuant to Subsection 5-101.C.2.
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F. Project Discharge Plans for In Situ Extraction
Wells.

1. The director may consider a project discharge
plan for in situ extraction wells, if the wells are:

a. Within the same well field, facility site
or similar unit,
b. Within the same aquifer and ore deposit,
c. Of similar construction,
d. Of the same purpose, and
e. Operated by a single owner or operator.
2. An approved project discharge plan does not

allow the discharger to <commence injection in any individual
operational area wuntil the director approves an application for
injection in that operational area (operational area approval).

3. A project discharge plan shall:

a. Specify the approximate locations and
number of wells for which operational area approvals are or will be
sought with approximate time frames for operation and restoration (if
restoration is required) of each area; and

b. Provide the information required under
the following sections of these regulations, except for such additional
site-specific information as needed to evaluate applications for
individual operational area approvals: Subsection 3-106.C., 3-107.,
5-204 through 5-209, and 5-210.B.

4. Applications for individual operational area
approval shall include the following:

a. Site~-specific information demonstrating
that the requirements of these regulations are met, and

b. Information required under Subsections

5-202 through 5-210 of these regulations and not previously provided
pursuant to Paragraph 3.b. of this Subsection.
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5. Applications for project discharge plan
approval and for operational area approval shall be processed in
accordance with the same procedures provided for discharge plans under
Part 3 of the regulations, allowing for public notice on the project
discharge plan and on each application for operational area approval
pursuant to Section 3-108 with opportunity for public hearing prior to
approvél or disapproval.

6. The discharger shall comply 'with additional
requirements that may be imposed by the director pursuant to these
regulations on wells in each new operational area.

G. If the holder of an approved discharge plan for an
effluent disposal well, or in situ extraction well submits an
application for discharge plan renewal at least 180 days before
discharge plan expiration, and the discharger is in compliance with his
approved discharge plan on the date of its expiration, then the
existing approved discharge plan for the same activity shall not expire
until the application for renewal has been approved or disapproved. An
application for discharge plan renewal must include and adequately
address all of the information necessary for evaluation of a new
discharge plan. Previously submitted materials may be included by
reference provided they are current, readily available to the director
and sufficiently identified to be retrieved.

H. Discharge Plan Signatory Requirements.

No discharge plan for an effluent disposal well or in situ extraction
well may be approved unless:

1. The application for a discharge plan approval
has been signed as follows:

a. For a corporation: by a principal
executive officer of at least the level of vice-president, or a
representative who performs similar policy-making functions for the
corporation who has authority to sign for the corporation; or

b. For a partnership or sole proprietorship: -
by a general partner or the proprietor, respectively; or

c. For a municipality, state, federal, or

other public agency: by either a principal executive officer who has
authority to sign for the agency, or a ranking elected official; and
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2. The signature 1is directly preceded by the
following certification: "I certify under penalty of law that I have
personally examined and am familiar with the information submitted in
this document and all attachments and that, based on my inquiry of
those individuals immediately responsible for obtaining the
information, I believe that the information is true, accurate, and
complete. I am aware that there are significant penalties for
submitting false information including the possibility of fine and
imprisonment."

I. Transfer of Effluent Disposal Well and In Situ
Extraction Well Discharge Plans.

1. The transfer provisions of Section 3-111 do
not apply to a discharge plan for an effluent disposal well or in situ
extraction well.

2. An effluent disposal well or in situ
extraction well discharge plan may be transferred if:

a. The director receives written notice 30
days prior to the transfer date; and

b. The director does not object prior to the
proposed transfer date. The director may require modification of the
discharge plan as a condition of transfer, and may require

demonstration of adequate financial responsibility.

3. The written notice required by Subsection
I.2.a. above shall:

a. Have been signed by the discharger and
the succeeding discharger, 1including an acknowledgement that the
succeeding discharger shall be responsible for compliance with the
approved discharge plan upon taking possession of the facility; and

b. Set a specific date for transfer of
discharge plan responsibility, coverage and liability; and

C. Include information relating to the

succeeding discharger's financial responsibility required by Subsection
5-210.B.17.
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J. Modification or Termination of a Discharge Plan for
an Effluent Disposal Well or In Situ Extraction Well.

If data submitted pursuant to any monitoring requirements specified in
the approved plan or other information available to the director
indicate that these regulations are being or may be wviolated, the
director may require modification or, if it 1s determined by the
director that the modification may not be adequaté, may terminate a
discharge plan for an effluent disposal well, or in situ extraction
well or well field, that was approved pursuant to the requirements of
Part 5 of these regulations for the following causes: '

1. Noncompliance by the discharger with any
condition of the discharge plan; or

2. The discharger's failure in the discharge plan
application or during the discharge plan review process to disclose
fully all relevant factd, or the discharger's misrepresentation of any
relevant facts at any time; or

3. A determination that the permitted activity
may cause a hazard to public health or undue risk to property and can
only be regulated to acceptable levels by discharge plan modification
or termination.

5-102. PRE-CONSTRUCTION REQUIREMENTS.

A. Discharge Plan Requirement for Effluent Disposal
Wells.

Prior to construction of an effluent disposal well or conversion of an
existing well to an effluent disposal well, an approved discharge plan
is required that iacorporates the requirements of Part 5 of these
regulationsg, except Subsection 5-210.C. As a condition of discharge
plan approval, the operation of the effluent disposal well under the
discharge plan will not be authorized until the director has:

1. Reviewed the information submitted for his
consideration pursuant to Subsection 5-210.C., and

2. Determined that the information submitted

demonstrates that the operation will be in compliance with these
regulations and the approved discharge plan.
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B. Notification Requirement for In Situ Extraction
Wells.

1. The discharger shall notify the director in
writing prior to the commencement of drilling or coastruction of wells
which are expected to be used for in situ extractiod, unless the
discharger has previously received discharge plan or project discharge
olan approval for the in situ extraction operation.

a. Any persod, proposing to drill or
construct a new in situ extraction well or well field, or convert an
existing well to an in situ extraction well, shall file plang,
specifications and pertinent documents regarding such construction or
conversiod, with the Water Pollution Control Bureau of the
'Environmental Improvement Division.

b. Plans, specifications, and pertinent
documents required by this section, 1if pertaining to geothermal
installations, carbon dioxide facilitied, or facilities for the

exploration, production, refinement or pipeline transmission of oil and
natural gas, shall be filed instead with the 0il Conservation Division.

c. Plans, specifications and pertinent
documents required to be filed under this section must be filed 90 days
prior to the planned commencement of construction or conversion.

d. The following plans, specifications and
pertinent documents shall be provided with the notification:

(1) Information required in Subsection
3-106.C. of these regulations;

(2) A map showing the in situ extraction
wells which are to be constructed. The map must also show, in so far
as 1s known or 1s reasonably available from the public recordsd, the
numbe?, name, and location of all producing welld, injection wells,
abandoned welld, dry holes, surface bodies of water, springs, mines
(surface and subsurface), quarried, water wells and other pertinent
surface featured, including residences and roadd, that are within the
expected area of review (Section 5-202) of the in situ extraction well
or well field perimeter;

(3) Maps and cross-sections indicating
the general vertical and lateral 1limits of all ground water having
10,000 mg/l or less IDS within one mile of the sité,. the position of
such ground water within this area relative to the injection formatiod,
and the direction of water movement, where knowrd, in each zone of
ground water which may be affected by the proposed injection operation;
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(4) Maps and cross-sections detailing
the geology and geologic structure of the local area, including faults,
if known or suspected;

(5) The proposed formation  testing
program to obtain an analysis or description, whichever the director
requires, of the chemical, physical, and radiological characteristics
of, and other information on, the receiving formation; °

(6) The proposed stimulation program;
(7) The proposed injection procedure;

(8) Schematic or other appropriate
drawings of the surface and subsurface construction details of the
well;

(9) Proposed construction procedures,
including a cementing and casing program, logging procedures, deviation
checks, and a drilling, testing, and coring program;

(10) Information, as described in
Subsection 5-210.B.17., showing the ability of the discharger to
undertake measures necessary to prevent ground water contamination; and

(11) A plugging and abandonment plan
showing that the requirements of Subsections 5-209.B., C., and D. will
be met.

2. Prior to construction, the discharger shall
have received written notice from the director that the information
submitted under 5-102.B.1.d.(10) is acceptable. Within 30 days of
submission of the above information the director shall notify the
discharger that the information submitted is acceptable or
unacceptable.

3. Prior to construction, the director shall
review said plans, specifications and pertinent documents and shall
comment upon their adequacy of design for the intended purpose and
their compliance with pertinent parts of these regulations. Review of
plans, specifications and pertinent documents shall be based on the
criteria contained in Section 5-205, Section 5-209.E., and Subsection
5-102.B.1.d. above. :

4. Within thirty (30) days of receipt, the
director shall issue public notice, consistent with Section 3-108.A.,
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that notification was submitted pursuant to Section 5-102.B. The
director shall allow a period of at least thirty (30) days during which
comments may be submitted. The public notice shall include:

a. Name and address of the proposed
discharger;

b. Location of the discharge;

o Brief description of the proposed
activities;

d. Statement of the public comment period;
and

e. Address and telephone number at which

interested persons may obtain further information.

5. The director shall comment in writing upon the
plans and specifications within sixty (60) days of their receipt by the
director.

6. Within thirty (30) days after completion, the
discharger shall submit written notice to the director that the
construction or conversion was completed in accordance with submitted
plans and specifications, or shall submit as-built plans detailing
changes from the originally submitted plans and specifications.

7. In the event a discharge plan is not submitted
or approved, all wells which may cause ground water contamination shall
be plugged and abandoned by the applicant pursuant to the plugging and
abandonment plan submitted in the notification; these measures shall be
consistent with any comments made by the director in his review. If
the wells are not to be permanently abandoned and the discharger
demonstrates that plugging at this time is unnecessary to prevent
ground water contamination, plugging pursuant to the notification is
not required. Financial responsibility established pursuant to these
regulations will remain in effect until the discharger permanently
abandons and plugs the wells in accordance with the plugging and
abandonment plan.

5-103. DESIGNATED AQUIFERS.

A. Any person may file a written petition with the
director seeking commission consideration of certain aquifers or
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portions of aquifers as ''designated aquifers'. The purpose of aquifer
designation is:

1. For effluent disposal wells, to allow as a
result of injection, the addition of water contaminants into ground
water, which before initiation of effluent disposal has a concentration
between 5,000 and 10,000 mg/1 TDS; or

2. For in situ extraction wells, to allow as a
result of injection, the addition of water contaminants into ground
water, which before initiation of in situ extraction has a

concentration between 5,000 and 10,000 mg/l1 TDS, and not provide for
restoration or complete restoration of that ground water pursuant to
Subsection 5-101.C.2.

B. The applicant shall identify (by narrative
description, illustrations, maps or other means) and describe such
aquifers, in geologic and/or geometric terms (such as vertical and
lateral limits and gradient) which are clear and definite.

C. An aquifer or ‘portion of an aquifer may be
considered for aquifer designation under Paragraph A. of this section,
if the applicant demonstrates that the following criteria are met:

1. It is not currently used as a domestic or
agricultural water supply; and

2. There is no reasonable relationship between
the economic and social costs of failure to designate and benefits to
be obtained from its use as a domestic or agricultural water supply
because:

a. It 1is situated at a depth or location
which makes recovery of water for drinking or agricultural purposes
economically or technologically impractical at present and in the
reasonably foreseeable future; or

b. It is already so contaminated that it
would be economically or technelogically impractical to render that
water fit for human consumption or agricultural use at present and in
the reasonably foreseeable future.

D. The petition shall state the extent to which

injection would add water contaminants to ground water and why the
proposed aquifer designation should be approved. For in situ
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extraction wells, the applicant shall state whether and to what extent
restoration will be carried out.

E. The director shall either transmit the petition to
the commission within sixty (60) days recommending that a public
hearing be held, or refuse to transmit the petition and notify the
applicant in writing citing reasons for such refusal.

F. If the director transmits the petition to the
commission, the commission shall review the petition and determine to
either grant or deny a public hearing on the petition. If the

commission grants a public hearing, it shall issue a public notice,
including the following information:

1. Name and address of the applicant;

2. Location, depth, TDS, areal extent, generxal
description and common name or other identification of the aquifer for
which designation is sought;

3. Nature of injection and extent to which the
injection will add water contaminants to ground water; and

4. Address and telephone number at which
interested persons may obtain further information.

G. If the director refuses to transmit the petition to
the commission, then the applicant may appeal the director's
disapproval of the proposed aquifer designation to the commission
within thirty (30) days, and address the issue of whether the proposed
aquifer designation meets the criteria of Subsections A, B, C, and D
above.

H. If the commission grants a public hearing, the
hearing shall be held in accordance with the provisions of Subsection
74-6-6, NMSA 1978.

1. If the commission does not grant a public hearing
on the petition, the aquifer designation shall not be approved.

J. After public hearing and consideration of all facts
and circumstances included in Section 74-6-4(D), NMSA 1978, the
commission may authorize the director to approve a proposed designated
aquifer if the commission determines that the criteria of Subsection A,
B, C, and D above are met.
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K. Approval of a designated aquifer petition does not
alleviate the applicant from complying with other Sections of Part 5 of
these regulations, or of the responsibility for protection, pursuant to
these regulations, of other nondesignated aquifers containing ground
water having 10,000 mg/l or less TDS.

L. Persons other than the petitioner may add water
contaminants as a result of injection into an aquifer designated for
effluent disposal, or for in situ extraction without restoration,
provided the person receives discharge plan approval pursuant to the
requirements of Part 5. Persons, other than the original petitioner or
his designee, requesting addition of water contaminants as a result of
injection into aquifers previously designated only for in situ
extraction with partial restoration shall file a petition with the
commission pursuant to the requirements of 5-103.A, B, C, and D.

5-104. WAIVER OF REQUIREMENT BY DIRECTOR.

Al Where an effluent disposal well or an in situ
extraction well or well field, does not penetrate, or inject into or
above ground water having 10,000 mg/l1 or less TDS, the director may:

1. Approve a discharge plan for a well or well
field with less stringent requirements for area of review,
construction, mechanical integrity, operation, monitoring, and

reporting than required by this Part of these regulations; or

2. For in situ extraction wells only, approve a
discharge plan pursuant to the requirements of Part 3 of these
regulations.

B. Authorization of a reduction in requirements under
Paragraph A. of this section shall be granted only if injection will
not result in an increased risk of movement of fluids into groumnd water
having 10,000 mg/l1 or less TDS, except for fluid movement approved
pursuant to Section 5-103.

5-105. AUTHORITY--Regulations are adopted by the commission

under the authority of Sections 74-64 and 74-6-5, NMSA 1978 (The Water
Quality Act).
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5-200. TECHNICAL CRITERIA AND PERFORMANCE STANDARDS FOR
EFFLUENT DISPOSAL WELLS AND IN SITU EXTRACTION WELLS.

5-201. PURPOSE.

Sections 5-200 through 5-210 of these regulations provide the technical
criteria and performance standards for effluent disposal wells and in
situ extraction wells.

5-202. ARFEA OF REVIEW.

A. The area of review 1is the area surrounding an
effluent disposal well or in situ extraction well or the area within
and surrounding a well field that dis to be examined to identify
possible fluid conduits, including the location of all known wells and
fractures which may penetrate the injection zone.

B. The area of review for each effluent disposal well,
or each in situ extraction well or well field shall be an area which
extends:

1. Two and one half (2%) miles from the well, or
well field; or

2. One-quarter (%) mile from a well or well field
where the area of review 1is calculated to be zero pursuant to
Subsection B.3. below, or where the well field production at all times
exceeds injection to produce a net withdrawal; or

3. A suitable distancé, not less than one-quarter
(%) milé, proposed by the discharger and approved by the director,
based upon a mathematical calculation to determine the area of review.
Computations to determine the area of review may be based upon the
parameters listed below and should be calculated for an injection time
period equal to the expected 1life of the effluent disposal well, or
in situ extraction well or well field. The following modified Theis
equation illustrates one form which the mathematical model may take to
compute the area of review; the discharger must demonstrate that any
equation or simulation used to compute the area of review applies to
the hydrogeologic conditions in the area of review.

1
2.25 K Ht |2
s 10¥
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Where :

The above
(a)
(b2

(c)

(d)

WQCC 82-1

47 KH (Hw - Hbo)x S G

- p_D

% 2.3Q

r = Radius of the area of review for an effluent
disposal well or in situ extraction well (length)

K = Hydraulic conductivity of the injection zone
(length/time)

H = Thickness of the injection zone (length)

t = Time of injection (time)

S = Storage coefficient (dimensionless)

Q = Injection rate (volume/time)

Hbo = Observed original hydrostatic head of injection
zone f{length) measured from the base of the lowest
aquifer containing ground water of 10,000 mg/1
or less TDS '

Hw = Hydrostatic head of underground source of drinking
water (length) measured from the base of the lowest
aquifer containing ground water of 10,000 mg/l or
less TDS

Spr = Specific gravity of fluid in the injection =zone

(dimensionless)

M = 3.142 (dimensionless)
equation is based on the following assumptions:
The injection zone is homoggnous and isotropic;
The injection zone has infinite areal extent;

The effluent disposal well or in situ extraction well
penetrates the entire thickness of the injection zone;

The well diameter is infinitesimal compared to 'r" when
injection time is longer than a few minutes; and

-54~ September 20, 1982



(e) The emplacement of fluid into the injection zone creates an
instantaneous increase in pressure.

C. The director shall require submittal by the
discharger of information regarding the area of review including the
information to be considered by the director in Subsection 5-210.B.

5~203. CORRECTIVE ACTION.

A, Persons applying for approval of an effluent
disposal well, or an in situ extraction well or well field shall
identify the location of all known wells, drill holes, shafts, stopes
and other conduits within the area of review which may penetrate the
injection zone, in so far as is known or is reasonably available from
the public records. For such wells or other conduits which are
improperly sealed, completed, or abandoned, or otherwise provide a
pathway for the migration of contaminants, the discharger shall address
in the discharge plan such steps or modifications (corrective action)
as are necessary to prevent movement of fluids into ground water having
10,000 mg/1 or less TDS except for fluid movement approved pursuant to
Section 5-103.

B. Prior to operation, or continued operation of a
well for which corrective action is required pursuant to Subsection
5-203.D. or 5-203.A., the discharger must demonstrate that:

1. All required corrective action has been taken;
or

2. Injection pressure is to be limited so that
pressure in the injection zone does not cause fluid movement through
any well or other conduit. within the area of review into ground water
having 10,000 mg/l or less TDS except for fluid movement approved
pursuant to Section 5-103. This pressure limitation may be removed
after all required corrective action has been taken.

C. In determining the adequacy of corrective action
proposed in the discharge ©plan, the following factors will be

considered by the director:

1. Chemical nature and volume of the injected
fluid;

2. Chemical nature of native fluids and
by-products of injection;
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3. Geology and hydrology;

4, History of the injection and production
operation;

5. Completion and plugging records;

6. Abandonment procedures in effect at the time a

well, drill hole, or shaft was abandoned; and

7. Hydraulic connections with waters having
10,000 mg/1 or less TDS.

D. In the event that, after approval for an effluent
disposal well or in situ extraction well has been granted, additional
information is submitted or it 1is discovered that a well or other
conduit within the applicable area of review might allow movement of
fluids into ground water having 10,000 mg/l or less TDS except for
fluid movement approved pursuant to Section 5-103, the director may
require action in accordance with Subsections 5-101.J. and 5-203.B. of
the regulations.

- 5-204. MECHANICAL INTEGRITY.

A. An effluent disposal well or in situ extraction
well has mechanical integrity if there is no detectable leak in the
casing, tubing or packer which the director considers to be significant
at ‘maximum operating temperature and pressure; and no detectable
conduit for fluid movement out of the injection zone through the well
bore or vertical channels adjacent to the well bore which the director
considers to be significant.

B. Prior to well injection and at least once every
five vyears or more frequently as the director may require for good
cause during the life of the well, the discharger must demonstrate that
an effluent disposal well or in situ extraction well has mechanical
integrity. The demonstration shall be made through wuse of the
following tests:

1. For evaluation of leaks,
(a) Monotoring of annulus pressure (after an

initial pressure test:; with liquid or gas before operation commences),
or
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{(b) Pressure test with liquid or gas;

2. For determination of conduits for fluid
movement,

(a) The results of a temperature or noise
log, or

(b) Where the nature of the casing used for
in situ extraction wells precludes use of these logs, cementing records
and an appropriate monitoring program as the director may require which
will demonstrate the presence of adequate cement to prevent such
movement;

3. Other appropriate tests as the director may
require.

C. The director may consider the use by the discharger
of equivalent alternative test methods to determine mechanical
integrity. The discharger shall submit information on the proposed test
and all technical data supporting its use. The director may approve
the request if it will reliably demonstrate the mechanical integrity of
wells for which its use is proposed. For in situ extraction wells this
demonstration may be made by submission of adequate monitoring data
after the initial mechanical integrity tests.

D. In conducting aad evaluating the tests enumerated
in this section or others to be allowed by the director, the discharger
and the director shall apply methods and standards generally accepted
in the affected industry. When the discharger reports the results of
mechanical integrity tests to the director, he shall include a
description of the test(s), the method(s) used, and the test results.
In making an evaluation, the director's review shall include monitoring
and other test data submitted since the previous evaluation.

5-205. CONSTRUCTION REQUIREMENTS.

A. General Construction ‘Requirements Applicable to
Effluent Disposal Wells and In Situ Extraction Wells.

1. Construction of all effluent disposal wells
and all new in situ extraction wells shall include casing and
cementing. Prior to well injection, the discharger shall demonstrate
that the construction and operation of:

WQCC 82-1 =57- September 20, 1982



(a) Effluent disposal wells will not cause or
allow movement of fluids into ground water having 10,000 mg/l or less
TDS except for fluid movement approved pursuant to Section 5-103;

(b) In situ extraction wells will not cause
or allow movement of fluids out of the injection zone into ground water
having 10,000 mg/l or less TDS except for fluid movement approved
pursuant to Section 5-103.°

2. The construction of each newly drilled well
shall be designed for the proposed life expectancy of the well.

3. In determining if the discharger has met the:
construction requirements of this section and has demonstrated adequate
construction, the director shall consider the following factors:

{(a) Depth to the injection zone;

(b) Injection pressure, external pressure,
annular pressure, axial loading, and other stresses that may cause well
failure;

(c) Hole size;

(d) Size and grade of all casing strings,
including wall thickness, diameter, nominal weight, length, joint
specification, and construction material;

(e) Type and grade of cement;

(f) Rate, temperature, and volume of injected
fluid;

{(g) Chemical and physical characteristics of
the injected fluid, including corrosiveness, density, and temperature;

(h) Chemical and physical characteristics of
the formation fluids including pressure and temperature;

{i) Chemical and physical characteristics of
the receiving formation and confining zones including lithology and
stratigraphy, and fracture pressure; and

(j) Depth, thicknesses and chemical

characteristics of penetrated formations which may contain ground
water.
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4. To demonstrate adequate construction,
appropriate logs and other tests shall be conducted during the drilling
and construction of new effluent disposal wells or in situ extraction
wells or during work-over of existing wells in preparation for
reactivation or for change to injection use. A descriptive report
interpreting the results of such logs and tests shall be prepared by a
knowledgeable log analyst and submitted to the director for review
prior to well injection. The logs and tests appropriate to each type of
injection well shall be based on the intended function, depth,
construction and other characteristics of the well, availability of
similar data in the area of the drilling site and the need for
additional information that may arise from time to time as the
construction of the well progresses.

(a) The discharger shall demonstrate through
use of sufficiently frequent deviation checks, or another equivalent
method, that an effluent disposal well or in situ extraction well
drilled using a pilot hole then enlarged by reaming or another method,
does not allow a vertical avenue for fluid migration in the form of
diverging holes created during drilling.

(b) The director may require use by the
discharger of the following logs to assist in characterizing the
formations penetrated and to demonstrate the integrity of the confining
zones and the lack of vertical avenues for fluid migration:

(i) For casing intended to protect
ground water having 10,000 mg/1 or less TDS:

(A) Resistivity, spontaneous
potential, and caliper logs before the casing is installed; and

(B) A cement bond, or temperature
log after the casing is set and cemented.

(ii) For intermediate and long strings of
casing intended to facilitate injection:

(A) Resistivity, spontaneous
potential, porosity, and gamma ray logs before the casing is installed;

(B) Fracture finder or spectral
logs; and

(C) A cement bond or temperature
log after the casing is set and cemented.
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5. In addition to the requirements of Section
5-102, the discharger shall provide notice prior to commencement of
drilling, cementing and casing, well logging, mechanical integrity
tests, and any well work-over to allow opportunity for on~-site
inspection by the director or his representative.

B. Additional Construction Requirements for 'Effluent
Disposal Wells.

L. All effluent disposal wells shall be sited in
such a manner that they inject into a formation which is heneath the
lowermost formation containing, within one quarter mile of the well
boré, ground water having 10,000 mg/l ‘TDS or less except as approved
pursuant to Section 5-103.

2. All effluent disposal wells shall be cased and
cemented by circulating cement to the surface.

3. All effluent disposal welld, except those
municipal wells injecting noncorrosive wastes, shall inject fluids
through tubing with a packer set in the annulus immediately above the
injection zone, or tubing with an approved fluid =seal as an
alternative. The tubing, packe?, and fluid seal shall be designed for
the expected length of service.

(a) The use of other alternatives to a packer
may be allowed with the written approval of the director. [To obtain
approval, the operator shall submit a written request to the director
wnich shall set forth the proposed alternative and all technical data
supperting its wuse. .The director may approve the request if the
alternative method will reliably provide a comparable 1level of
protection to ground water. The director may approve an alternative
method solely for an individual well or for general use.

(b) In determining the adequacy of the
specifications proposed by the discharger for tubing and packer, or a
packer alternativé, the director shall consider the following factors:

(i) Depth of setting;

(ii) Characteristics of injection fluid
(chemical nature or characteristics, corrosivenesd, and density);

(i11) Injection pressure;
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(iv) Annular pressure;

(v) Rate, temperature and volume of
injected fluid; and

(vi) Size of casing.

C. Additional Construction Requirements for In Situ
Extraction Wells.

1. Where injection is into a formation containing
ground water having 10,000 mg/l or less TDS, monitoring wells shall be
completed into the injection zone and into the first formation above
the injection zone containing ground water having 10,000 mg/1l or less
TDS which could be affected by the extraction operation. If ground
water having 10,000 mg/l or less TDS below the injection zone could be
affected by the extraction operation, monitoring of such ground water
may be required. These wells shall be of sufficient number, located
and constructed so as to detect any excursion of injection fluids,
process byproducts, or formation fluids outside the extraction area or
injection zone. The requirement for monitoring wells in aquifers
designated pursuant to Section 5-103 may be waived by the director,
provided that the absence of monitoring wells does not result in an
increased risk of movement of fluids into protected ground waters
having 10,000 mg/1l or less TDS.

2. Where injection is into a formation which does
not contain ground water having 10,000 mg/l or less TDS, no monitoring
wells are necessary in the injection zone. However, monitoring wells

may be necessary in adjoining zones with ground water having 10,000
mg/1 or less TDS that could be affected by the extraction operation.

3. In an area that the director determines 1is
subject to subsisdence or collapse, the required monitoring wells may
be required to be located outside the physical influence of that area.

4. In determining the adequacy of monitoring well
location, number, construction and frequency of monitoring proposed by
the discharger, the director shall consider the following factors:

(a) The local geology and hydrology;

(b) The operating pressures and whether a
negative pressure gradient to the monitor well is being maintained;
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{c) The nature and volume of injected fluid,
formation water, and process by-products; and

(d) The number and spacing of in situ
extraction wells in the well field.

5-206. OPERATING REQUIREMENTS.

A. General Operating Requirements Applicable to
Effluent Disposal Wells and In Situ Extraction Wells.

1. The maximum injection pressure at the wellhead
shall not initiate new fractures or propogate existing fractures in the
confining zone, or cause the movement of injection or formation fluids
into ground water having 10,000 mg/l or less TDS except for fluid
movement approved pursuant to Section 5-103.

2. Injecticn between the outermost casing and the
well bore is prohibited in a zone other than the authorized injection
zone.

B. Additional Operating Requirements for Effluent
Disposal Wells.

1. Except during well stimulation, the maximum
injection pressure shall not initiate new fractures or propagate
existing fractures in the injection =zone.

2. Unless an alternative to a packer has been
approved under Subsection 5-205.B.3.(a), the annulus between the tubing
and the long string of casing shall be filled with a fluid approved by
the director and a pressure, also approved by the director shall be
maintained on the annulus.

C. Additional Operating Requirements for In Situ
Extraction Wells.

1. Initiation of new fractures or propagation of
existing fractures in the injection zone will not be approved by the
director as part of a discharge plan unless it is done during well
stimulation and the discharger demonstrates:

{(a) That such fracturing will not cause
movement of fluids out of the injection zone into ground water having
10,000 mg/1l or less TDS except for fluid movement approved pursuant to
Section 5-103, and
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(b) That the provisions of Subsections
3-109.C. and 5-101.C. for protection of ground water are met.

5-207. MONITORING REQUIREMENTS.

A. The discharger shall demonstrate mechanical
integrity for each effluent disposal well or in situ extraction well at
least once every five years during the life of the well pursuant to
Section 5-204.

B. Additional Monitoring Requirements for Effluent
Disposal Wells.

1. The discharger shall provide analyses of the
injected fluids at least quarterly or, if necessary, more frequently to
vield data respresentative of their characteristics.

2. Continuous monitoring devices shall be used to
provide a record of injection pressure, flow rate, flow volume, and
pressure on the annulus between the tubing and the long string of
casing.

3. The discharger shall provide wells within the
area of review as required by the discharge plan to be used by the
discharger to monitor pressure in, and possible fluid movement into,
ground water having 10,000 mg/l or less TDS except for such ground
waters designated pursuant to Section 5-103. This section does not
require monitoring wells for effluent disposal wells unless monitoring
wells are necessary due to possible flow paths within the area of
review.

C. Additional Monitoring Requirements for 1In Situ
Extraction Wells.

1. The discharger shall provide an analysis or
description, whichever the director requires, of the injected fluids at
least quarterly or, if necessary, more  frequently to yield

representative data.
2. The discharger shall perform:
(a) Appropriate monitoring of injected and

produced fluid volumes by whichever of the following methods the
director requires:
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(i) Recording injection pressure and
either flow rate or volume every two weeks; or

(ii) Metering and daily recording of
fluid volumes;

(b) Monitoring every two weeks, or more
frequently as the director determines, of the monitor wells, required
in Section 5-205.C. for:

(i) Water chemistry parameters used to
detect any migration from the injection zone;

(ii) Fluid levels adjacent to the
injection zone; and

(c) Other necessary monitoring as the
director for good cause may require to detect movement of fluids from
the injection zone into ground water having 10,000 mg/l or less TDS
except for fluid movement approved pursuant to Section 5-103.

3. With the approval of the director, all in situ
extraction wells may be monitored on a well field basis by manifold
monitoring rather than on an individual well basis. Manifold

monitoring to determine the quality, pressure, and flow rate of the
injected fluid may be approved in cases of facilities consisting of
more than one in situ extraction well, operating with a common
manifold, provided that the discharger demonstrates that manifold
monitoring is comparable to individual well monitoring.

5-208. REPORTING REQUIREMENTS.
A. Reporting Requirements for Effluent Disposal Wells.
1. If an effluent disposal well is found to be

discharging or is suspected of discharging fluids into a zone or zones
other than the permitted or authorized injection zone, the discharger
shall within 24 hours notify the director of the circumstances and
action taken. The discharger shall provide subsequent written reports
as required by the director.

2. The discharger shall provide reports quarterly
to the director on:

(a) The physical; chemical and other relevant
characteristics of injection fluids;
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(b) Monthly average, maximum and minimum
values for injection pressure, flow rate and volume, and annular
pressure; and

(c). The results of monitoring prescribed
under Subsection 5-207.B.

3. The discharger shall report, no later than the
first quarterly report after completion, the results of:

{a) Periodic tests of mechanical integrity as
required in Sections 5-204 and 5-207;

(b) Any other test of the effluent disposal
well conducted by the discharger if required by the director;

(c) Any well work-over; and

(d) Any changes within the area of review
which might impact subsurface conditions.

B. Reporting Requirements for In Situ Extraction
Wells.

1. The discharger shall notify the director
within 48 hours of the detection or suspected detection of a leachate
excursion, and provide subsequent reports as required by the director.

2. The discharger shall provide to the director:

(a) Reports on required monitoring quarterly,
or more frequently as required by the director; and

(b) Results of mechanical integrity testing
as required in Sections 5-204 and 5-207 and any other periodic tests
required by the director. These results are to be reported no later
than the first regular report after the completion of the test.

3. Where manifold monitoring is permitted,
monitoring results may be reported on a well field basis, rather than
individual well basis.

C. Report Signatory Requirements.
1. All reports submitted pursuant to this section

shall be signed and certified as provided in Section 5-101.H., or by a
duly authorized representative.
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2. For a person to be a duly authorized
representative, authorization must:

(a) Be made in writing by a signatory
described in Section 5-101.H.1.;

(b) Specify either an individual or a
position having responsibility for the overall operation of that
regulated facility or activity, such as the position of plant manager,
operator of a well or well field, superintendent, or position of
equivalent responsibility; and

(¢) Have been submitted to the director.
5-209. PLUGGING AND ABANDONMENT.

A. The discharger shall submit as part of the
discharge plan, a plan for plugging and abandonment of an effluent
disposal well or an in situ extraction well that meets the requirements
of Subsections 3-109.C. and 5-101.C. for protection of ground water.
If requested, a revised or updated abandonment plan shall be submitted
for approval prior to closure.

B. Prior to abandonment of a well used in an effluent
disposal or in situ extraction operation, the well shall be plugged in
a manner which will not allow the movement of fluids through the well
bore out of the injection zone or between other zones of ground water.
Cement plugs shall be used unless a comparable method has been approved
by the director for the plugging of in situ extraction wells at that
site.

C. Prior to placement of the plugs, the well to be
abandoned shall be in a state of static equilibrium with the mud weight
equalized top to bottom, either by circulating the mud in the well at

least once or by a comparable method approved by the director.

D. Placement of the plugs shall be accomplished by one
of the following:

1. The Balance Method; or
2. The Dump Bailer Method; or

3. The Two-Plug Method; or
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4. An equivalent method with the approval of the
director.

E. The following shall be considered by the director
in determining the adequacy of a plugging and abandonment plan.

1. The type and number of plugs to be used;

2. The placement of each plug, including the
elevation of the top and bottom;

3. The type, grade and quantity of cementing
slurry to be used;

4. The method of placement of the plugs;

5. The procedure to be used to plug and abandon
the well; and

6. Such other factors that may affect the
adequacy of the plan.

F. The discharger shall retain all records concerning
the nature and composition of injected fluids until five years after
completion of any plugging and abandonment procedures.

5-210. INFORMATION TO BE CONSIDERED BY THE DIRECTOR.

A. This section sets forth the information to be
considered by the director in authorizing construction and use of an
effluent disposal well or in situ extraction well or well field.
Certain maps, cross-sections, tabulations of all wells within the area
of review, and other data may be included in the discharge plan
submittal by reference provided they are current, readily available to
the director and sufficiently identified to be retrieved.

B. Prior to the approval of a discharge plan or
project discharge plan allowing construction of a new effluent disposal
well, operation of an existing effluent disposal well, or operation of
a new or existing in situ extraction well or well field, or conversion
of any well to injection use, the director shall consider the
following:

1. Information required in Subsection 3-106.C. of
these regulations;

WQCC 82-1 -67- September 20, 1982



2. A map showing the effluent disposal well, or
in situ extraction wells or well fields, for which approval is sought
and the applicable area of review. Within the area of review, the map
must show, in so far as is known or is reasonably available from the
public records, the number, name, and location of all producing wells,
injection wells, abandoned wells, dry holes, surface bodies of water,
springs, mines (surface and subsurface), quarries, water wells and
other pertinent surface features, including residences and roads;

3. A tabulation of data on all wells within the
area of review which may penetrate into the proposed injection =zone.
Such data shall include, as awvailable, a description of each well's
type, the distance and direction to the injection well or well field,
construction, date drilled, location, depth, record of plugging and/or
completion, and any additional information the director may require;

4, For wells within the area of review which
penetrate the injection =zone, but are not properly completed or
plugged, the corrective action proposed to be taken under Section
5-203;

5. Maps and cross-sections indicating the general
vertical and lateral limits of all ground water having 10,000 mg/1l or
less TDS within the area of review, the position of such ground water
within the area of review relative to the injection formation, and the
direction of water movement, where known, in each zone of ground water
which may be affected by the proposed injection operation;

6. Maps and cross-sections detailing the geology
and geologic structure of the local area, including faults, if known or
suspected;

- 7. Generalized maps and cross-sections
illustrating the regional geologic setting;

8. Proposed operating data, including:

(a) Average and maximum daily flow rate and
volume of the fluid to be injected;

(b) Average and maximum injection pressure;
and

{c) Source of injection fluids and an

analysis or description, whichever the director requires, of their
chemical, physical, radiological and biological characteristics;
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9. Results of the formation testing program to
obtain an analysis or description, whichever the director requires, of
the chemical, physical, and radiological characteristics of, and other
information on, the receiving formation, provided that the director may
issue a conditional approval of a discharge plan if he finds that
further formation testing is necessary for final approval;

10. Expected pressure changes, native fluid
displacement, and direction of movement of the injected fluid;

11. Proposed stimulation program;
12. Proposed or actual injection procedure;

13. Schmatic or other appropriate drawings of the
surface and subsurface construction details of the well;

14. Construction procedures, including a cementing
and casing program, logging procedures, deviation checks, and a
drilling, testing, and coring program;

15. Contingency plans to cope with all shut-ins or
well failures so as to prevent movement of fluids into ground water
having 10,000 mg/l or less TDS except for fluid movement approved
pursuant to Section 5-103;

16. Plans, including maps, for meeting the
monitoring requirements of Section 5-207; and

17. The ability of the discharger to undertake
measures necessary to prevent contamination of ground water having
10,000 mg/1 or less TDS after the cessation of operations, including
the proper closing, plugging, and abandonment of a well, ground water
restoration if applicable, and any post-operational monitoring as may
be needed. Methods by which the discharger may demonstrate the ability
to undertake these measures shall include submission of a surety bond
or other adequate assurance, such as financial statements or other
materials acceptable to the director. If an adequate bond is posted by
the discharger to a federal or another state agency, and this bond is
to insure closing and proper abandonment of the facility, the director
shall consider this bond as a submission of a bond to the Division.

C. Prior to the director's approval that allows the
operation of a new or existing effluent disposal well or in situ
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extraction well or well field, the director shall consider the
following:

1. Update of pertinent information required under
Section 5-210.B.;

2. All available logging and testing program data
on the well;

3. The demonstration of mechanical integrity

pursuant to Section 5-204;

4. The anticipated maximum pressure and flow rate
at which the permittee will operate;

5. The results of the formation testiﬁg program;

6. The physical, chemical, and biological
interactions between the injected fluids and fluids in the injection
zone, and minerals in both the injection zone and the confining zone;
and

7. The status of corrective action on defective
wells in the area of review.

5-300. INJECTION WELL NOTIFICATION REQUIREMENT.

All operators of injection wells, except those wells regulated under
the 0il and Gas Act, the Geothermal Resources Conservation Act, and the
Surface Mining Act, shall:

Al Submit to the director the information enumerated
in Section 1-201.B. of these regulations within one vear of the
effective date of Part 5; provided, however, that if the information in
1-201.B. has been previously submitted to the director and acknowledged
by him, the information need not be resubmitted; and

B. Operate and continue to operate in conformance with
Parts 1 and 3 of these regulations.
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71-5-1 GEOTHERMAL RESOURCES CONSERVATION 71-5-2

History' Laws 1981, ch. 379, § 12.
_ Emergency clauses. — Laws 1981, ch. 379, § 24,

makes the act effective immediately. Approved Apnl
10, 1981

.

ARTICLE 5
Geothermal Resources Conservation

Sec.

71-5-1. Short: title.
71.53-2. Purpose of act.
71-5-3. Definitions.
71-5-4. Waste prohibited.
71-5-5. Waste definitions.
71-5-6. Commission’s and dwxsxons powers and
- . duties.
71-5-7. Power of commission and division to prevent
waste and protect correlative rights.
71-6-8. Enumeration of powers.
71-5-9. Regulation of geothermal resources produc-
tion.
71-5-10. Allocation of production.
T1-5-11. Equitable allocation of production spacing;
pooling.
71-5-12. Court may authorize pooling or unitization
~ by fiduciaries.
T1-5-13. Spacing. unit with divided mineral
ownership. .
71-5-14. Common purchasers; discrimination in
purchasing prohibited.
71-5-15. Purchase, sale: or handling of excess
geothermal resources or products
prohibited. -_

“71-5-16. Rules and regulations to effectuate prohibi-

tions. against purchase or handling of
illegal geothermal resources or illegal
geothermal resources product.

71-5-1. Short title.

" Sec.

71-5-17. Hearihgs on mleé, regulations and orders;
notice; emergency rules.

71-5-17.1. Rules of procedure in hearings; manner of :

giving notice; record of rules, regulations
and orders.

71-5-17.2. Subpoena power; immunity of natural
persons required to testify.

71.5-17.3. Failure or refusal to comply with sub-
poena; refusal to testify; contempt.

71-6-17.4. Perjury; punishment.

71-5-17.5. Additional powers of commission or divi-
sion; hearings before examiner; hearings

, de novo.

71-5-18. Rehearings; appeals.

71-5-19. Temporary restraining order or injunction;
grounds; hearing; bond.

71-5-20. Actions for violations.

T71-5-21. Actions for damages; institution of actions.

for injunctions by private parties. _
71-5-22. Violation of court order grounds for appoint-
ment of receiver.

_71-5-23. Violations of the Geothermal Resources Con-

servation Act; penalties.

71-5-24. Seizure and sale of illegal geothermal
resources or illegal geothermal resources

product; procedure.

This act may be cited as the "Geothermal Resources Conservation Act.”

History: 1953 Comp., § 65-11-1, enacted by
Laws 1975, ch. 272, § 1.

Meaning of “this act”. — The term "this act”
refers to Laws 1975, ch. 272, the provisions of which
are presently compiled as 71-5-1 to 71-5-17, 71-5-18 to

71-5-2. Purpose of act.

71-5-22, 71-5-24.

Law reviews. — For comment on geothermal
energy and water law, see 19 Nat. Resources J. 445
(1979).

A. It is hereby found and determined that the people of the state of New Mexico have a
direct and primary interest in the development of geothermal resources, and that this state
should exercise its power and jurisdiction through its oil conservation commission and
division to require that wells drilled in search of, development of, or incident to the produc-
tion of geothermal resources be drilled, operated, maintained and abandoned in such a
manner as to safeguard life, health, property, natural resources and the public welfare, and
to encourage maximum economic recovery.

B. To these ends, it is the intent of the legislature that the power and jurisdiction of the
commission and the division as given by the Geothermal Resource {Resources] Conservation
Act shall be supplemental to the other powers and jurisdiction gwen the commission and
the division by the statutes of this state.

History: 1953 Comp., § 66-11.2, enacted by
Lawe 1978, ch. 272, § 2; 1977, ch. 258, § 73.

Croas-references. — For provisions relating to
energy resources generally, see Article 2 of this chap-

ter. For provisions relating to energy research and
development, see Article 4 of this chapter.

Geothermal Resources Conservation Act. —
See 71-5-1 NMSA 1978 and notes thereto.

13
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Law reviews. -~ For comment on geotherxnal
ef;;gy and water law, see 19 Nat. Resources J. 445
(1979)

Am. Jur. 2d, A.L.R. and C.J.S. references -1
Am. Jur. 2d Administrative Law §§ 24, 25.

81A C.J.S. States §3 36, 120 to 123.

71-5-3. DPfinitions.'

As used in the Geothermal Resources Conservation Act:.
A. “geothermal resources” means the natural heat of the earth or the energy, in

" whatever form, below the surface of the earth present in, resulting from, created by or which -

may be extracted from, this natural heat, and all minerals in solution or other products

~ obtained from naturally heated fluids, brines, agsociated gases and steam, in whatever form,™ -

found below the surface. of the earth, but excludxng oil, hydrocarbon gas and other hydro-
carbon substances,

B. “commission” means the 011 conservation commlssmn,

C. “"correlative rights” means the opportunity afforded, insofar as is practicable to do

‘80, to the owner of each property in a geothermal reservoir to produce his just and equitable

share of the geothermal resources within such reservoir, being an amount, so far as can be
practicably determined, and so far as can be practicably obtained without waste, substan-

tially in the praportion that the recoverable geothermal resources under such property bears
to the total recoverable geothermal resources in the reservoir, and for such purpose to use
his: just and eqkmtable share of the natural heat or energy in the reservoir;

D. "division” means the 011 conservatmn division of the energy and minerals depart--

ment; _
~ E. Feothermal reservoir” means an underground reservoir contalmng geoth.ermal
resources, whether the fluids in the reservoir are native to the reservoir or ﬂow into or are
injected into. the reservoir;

' F. “geothermal field” means the general area which is underlmd or reasonably

. appears to be underlaid by at least one geothermal reservoir; -
... G. “low-temperature thermal reservoir” means a geothermal reservoir containing
low- -temperature thermal water, which is defined as naturally heated water, the tempera-
. ture.of which is less than boiling at the altitude of occurrence, which has additional value
by virtue of the heat contained therein, and is found below the surface of the earth, or in
warm springs at the surface; ‘
H. “person” means any natural person, firm, association or corporation, or any other

group or combination acting as a unit, for the exploration, production, transportation,

processing or utilization of geothermal resources;
L “well” means any well dug or drilled for the discovery or development of
geothermal resources cr incident to the discovery or development of geothermal resources,

or for the purpose of injecting or rexmectmg geothermal resources or the residue thereof or

other fluids into a geothermal reservoir or any well dug or drilled for any other purpose and
reactivated or converted to any of the aforesaid uses; and

J. “potash” means the naturally occumng bedded deposits of the salts of the element
potassmm -

" History: 1963 Comp., § 65-11.3, enacted by

. Laws 1976, ch. 272, § 3; 1977, ch. 285, § 74.

- Geothermal Resources Conservation Act. —

" . See T1-5-1 NMSA 1978 and notes thereto.

Law reviews. — For comment on geothermal

~.i.71-5=4. Waste prohibited.

energy and water law, see 19 Nat. Resources J. 445
(1979).

For comment, “Protection of the Means of
Groundwater Diversion,” see 20 Nat. Resources J. 626
(1980).

~ The production or handhng of geothermel resources of any type or in any form, or the

"+ handling of products thereof, in such manner or under such conditions or in such amounts

as to conatitute waste is each hereby prolnblted

BIAVR



o 71 55 }‘ GEOTHERMAL L RESOURCES CONSERVATION 1156

Hmtorr 1953 Comp., 5 65-11-4, enact.ed by - Am Jur. 2d AL.R. and C.J.S. references. — 38
Laws 1975, ch. 272, § 4. o . Am. Jur. 2d Gas and Qil § 157.

-

71-5-5 Waste defimtlons. ‘

As used in this act, the term ‘waste,” in addxtlon to its ordinary meaning, shall include:

' "*underground waste” as those words are generally understood in the geothermal
busmess, and in any event to embrace the inefficient, excessive or improper use or
dissipation of the reservoir fluids or energy, including the natural energy of the heated

fluids or the natural heat of the earth, and the locating, spacing, drilling, equipping,.

operating or producing of any well or wells in a manner that would reduce or tend to reduce
the total quantity of geothermal resources ultimately recovered from any geothermal reser-
voir;

B. “"surface waste as.-those words are generally understood in the geothermal butsx~=

ness, and in any event to embrace the unnecessary or excessive surface loss or destruction

without beneficial use, however caused, of geothermal resources of any type or in any form,
or any product thereof, and including the loss or destruction of geothermal resources
resulting from leakage, evaporation or seepage, especially incident to or resulting from the
manner of spacing, equipping, operating or producing of any well or wells, or incident to or
resulting from the inefficient transportation, use.or storage of geothermal resources;
C. the production from any well or wells in this state of geothermal resources in
excess of the reasonable market demand therefor, in excess of the capacity of the geothermal

transportation facility connected -thereto to efficiently receive and transport such.

geothermal resources, or in excess of the capacity of a geothermal utilization facility to
efficiently receive and utilize such geothermal resources;

D. the nonratable purchase or taking of geothermal resources within a geothermal
reservoir in this state. Such nonratable taking or purchasing causes or results in excessive
or improper dissipation of reservoir energy and results in waste, as defined in Subsection
A of this section, and is in violation of Sectlon 14 [71-5-14 NMSA 1978] of the Geothermal

‘Resources Conservation Act; and -

'E. drilling or producing operations for geothermal resources within any area con-
taining commercial deposits of potash where such operations would have the effect unduly
to reduce the total quantity of such commercial deposits of potash which may reasonably be
recovered in commercial quantities or where such operations would interfere unduly with
the orderly development.of such potash deposits.

History: 1953 Comp., § 654.1-5,. "enacted by 'refer.s to Laws 1975, ch. 272, the provisions of which -

Laws 1975, ch. 272, § 5. are presently compiled as 71-5-1 to 71-5-17, 71-5-18 te
. Meaning of “this act”. —.The term "this ac;" - 71-5-22, 71-5-24. )

71-5-6. Commission’s and division’s powers and duties.

A. In addition to its other powers and duties, the division shall have, and is hereby given,
jurisdiction over all matters relating to the conservation of geothermal resources and the
prevention of waste of potash as a result of geothermal operations in this state. It shall have
jurisdiction, authority and control of and over all persons, matters or things necessary or
proper to enforce effectively the provisions of the Geothermal Resources Conservation Act
or:any other law of this state relating to the conservation of geothermal resources and the
preventmn of waste of potash as a result of geothermal operations. Provided, however,
nothing in this section shall be construed to supersede the authority which any state

- department or agency has with respect to the management, protection and utilization of the

state lands or resources under its jurisdiction.

B. The commission shall have concurrent jurisdiction and authority with the division to
the extent necessary for the commission to perform its duties as required by the Geothermal
Resources Conservation Act. In addition, any hearing on any matter may be held before the
commission if the division dxrector in his discretion, determines that the commission shall
hear the matter. . 15
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g Hxstou'y- 1953 Comp, 5 6!»-11-6, enacted by : Geothermal Resources Conser(ranon Act. — .
. Laws 1375, ch. 272, § 6; 1977, ch. 255, § 75 1979, *See T1-5-1 NMSA 1978 and notes thereto. s
ch.175,§ 2. - . o Law reviews. — For comment on geothermal
" Cross-references. —!Asto powers and duties of the energy and water law, see 19- Nal:. Resources dJ. 445
oil conservation comxmssxon, se¢ 70-2-4 NMSA 1978 : (1979).

" 71-5-‘7 Powe-r of commssmn and dnnsmn to prevent waste and pro-

tect correlatlve rights. -

‘The commission and d1v1810n are hereby empowered and it is thelr duty, to prevent the
waste prohlbltedl by the Geothermal Resources Conservation Act and to protect correlative

rights, as in that act provided. To that end, the commission and division may make and
enforce rules, regulations and orders relating to geothermal resources, and to do whatever -
may be reasonably necessary to carry-out the purposes of that act whether or not indicated

or specified in any sectlon thereof.

History: 1963  Comp., § 655-11-7. enacted by Am, Jur. 2d, A.L.R. and C.d.S. references. — 2

Laws 1875, ch. 272, § 7; 1977, ch. 2556, § 76. Am Jur. 2d Administrative Law §§ 277 to 287.
Geothermal Resources Conservation Act. — 78 C.J.S. Public Administrative Bodxes and Proce-
See 71 .5-1 NMBA 1978 and notes thereto : “dure §§ 92'to 113.

71-5-8. Enumeratmn of powers.

Included in the power given to the division is the authonty to collect data, to make
investigations and inspections; to examine properties, leases, papers, books and records; to
examine; check, test and gauge geothermal resources wells and geothermal resources trans-
portation, storage and utilization facilities; to limit and allocate production of geothermal

resources as provided in the Geothermal Resources Conservation Act; and to require certif-

icates of clearance for the production or transportation of geothermal resources. :

‘Apart from -any authority, express or implied, elsewhere given to or existing in thé
division by virtue of the Geothermal Resources Conservation Act or the statutes of this
state, the division may make rules, regulatmns and orders for the purposes and with respect
to the subject matter stated herein, viz.:

A. to require noncommercial or abandoned wells to be plugged in such a way as to.
_confine-all fluids in the strata in which they are found, and to prevent them from escaping-
. into other strata; the division may require a bond of not to exceed ten thousand dollars

($10,000) conditioned for the performance of such regulations;

B. to prevent geothermal resources, water or other fluids from escaping from the
strata in which they are found into other strata;

C. to require reports showing locations of all geothermal resources wells, and to -
require the filing of logs and drilling records or reports and production reports;

D. to prevent the premature cooling of any geothermal stratum or strata by water
encroachmo=nt or otherwise, which reduces or tends to reduce the total ultimate recovery of
geotherma} resources from any geothermal reservoir;

- E. to prevent “blowouts” and “caving” in the sense that such terms are generally

: und@rstood in the geothermal drilling business;

F. to require wells to be drilled, operated and produced in such a manner as to

- ~ prevent injury to neighboring leases or properties and to afford reasonable protection to
. human life and health and to the environment;

G. toidentify the ownership of geothermal producing leases, propertxes, plants struc-

""" tures, and transportation and utilization facilities;

H. to require the operation of wells efficiently;
L to fix the spacing of wells;

J. to classify and from time to time as is necessary reclassxfy geothermal xeservoxrs
and low-temperature thermal reservoirs;

K. todefine and from time to time as is necessary redefine the honzontal and vert1cal

- hmxts of geot]nermal reservoirs and low-temperature thermal reservoirs;

. 18 , .
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L to permit and regulate the injection of flulds into geothermal reservoirs and low-
. temperature thermal reservoirs;
' " M. to regulate the disposition of geothermal resources or the residue thereof and to
direct the surface or subsurface disposal of such in'a manner that will afford reasonable
protection against contamination of all fresh waters and waters of present or probable future
value for domestic, commercial, agricultural or stock purposes, and will afford reasonable
protection to human life and health and to the environment; and

N. to define and from time to time as is necessary redefine the limits of any area

containing commercial deposits of potash, and to regulate and where necessary prohibit -
~ geothermal drilling or producing operations where such operations would have -the effect

unduly to reduce the total quantity of such commercial deposits of potash which may
reasonably be recovered in commercial quantities.

History: 1983 Comp., § 65-11-8, enacted by

. Laws.1975, ch. 272, § 8; 1977, ch. 253, § 77.

Geothermal Resources Conservation Act. —
See 71-5-1 NMSA 1978 and notes thereto.

Law reviews. — For comment on geothermal.

energy and water law, see’ 19 Nat. Resources dJ. 445

(1979).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 2
Am. Jur. 2d Administrative Law §§ 277 to 287; 38
Am. Jur. 2d Gas and Oil § 159.

58 C.J.S. Mines and Minerals § 230; 73 CJ.S. Pub-

71-5-9.. Regulatiqn of geothermal resources production.

Upon determination by the division that geothermal resources production from a partic-
ular geothermal resources. reservoir is causing waste or is about to result in waste, the
division shall limit, allocate and distribute the total amount of geothermal resources which
may be produced from that reservoir.

History: 1953 Comp.,v § 65-11-9, emacted by
Lawsg 1875, ch. 272, § 9; 1977, ch. 255, § 78.

71-5-10. Allocation of pr'oduétion.

- - A. Whenever, to prevent waste, the total amount of geothermal resources which may be
produced from a geothermal reservoir is limited, the division shall allocate and distribute
the allowable production among the geothermal wells in the reservoir on a reasonable basis
and recognizing correlative rights, including in the allocation schedule any well which it
finds is being unreasonably discriminated against through denial of access to a geothermal
resources transportation or utilization facility which is reasonably capable of handling the
geothermal product of the well. In protecting correlative rights, the division may give
equitable consideration to acreage, to the pressure, temperature, quantity and quality of the
geothermal resources producible from the wells in the reservoir, and to such other pertinent
factors as may from time to time exist, and, insofar as is practicable, shall prevent drainage
between producing tracts in the reservoir which is not equalized by counterdrainage.

B. No order limiting, allocating.and distributing production from any geothermal reser-
voir shall be issued except after notice and hearing. In entering such an order the division
must find that waste is resulting or is about to result from the unratable taking of
geothermal resources or from the production of geothermal resources from a reservoir in

-

~ - excess of the market demand therefor, in excess of the capacity of the available geothermal

transportation facilities to efficiently receive and transport such geothermal resources, or
in excess of the capacity of the available geothermal utilization facility to efficiently receive
and utilize such geothermal resources. When limiting, allocating and distributing produc-
tion from a geothermal reservoir, the division shall do so on the basis of three-month

allocation periods and shall promulgate reasonable rules regarding production tolerances

and overproduction and underproduction.

C. After the effective date of any rule, regulation or order fixing the allowable production
and establishing permitted tolerances for overproduction, no person shall produce more than
the allowable production and permitted tolerance applicable to him, his wells, leases or

17

lic Administrative Bodies and Procedure §§ 92 to 113."
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properties deterrmned as prov1ded in the Geothermal Resources Conservation Act, and the
allowable production shall be produiced in accordance with the applicable rules, regulations

and orders. - L : - ) ' Q))
Hlistory: 1953 Comp., § 65-11-10, enacted by (1979). - .

Laws 1975, ch. 272, § 10; 1977, ch. 255, § 79. Am. Jur. 2d, A.L.R. and C.J.S. references. — 2

" Gieotherrnal Resources Conservation Act. — Am.Jur. 2d Administrative Law §§ 397 to 426, 447;38

See. 71-5-1 NMSA 1978 and notes thereto. - Am. Jur. 2d Gas and Oil § 164.
Law reviews, -— For comment on geothermal - 73 C..S. Public Administrative Bodies and Proce-

engrgy and wau-r law, see 19 Nat. Resources J. 45 . dure §§ 114, 115, 130 to 140.

71-5-11. E«qmtable allocatmn of production spacmg, poolmg

A. The rules, reg'ulcltlons or orders of the division shall, so far as it is practicable to do
so, afford to the owner of each property in a geothermal reservoir the opportunity to produce
- his just and equitable share of the geothermal resources in the reservoir, being an amount,
so far as can be practically determined, and so far as such can be practicably obtained
without waste, substantially in the proportion that the quantity of the recoverable
geothermal resources under such property bears to the total recoverable geothermal
resources in the reservoir, and for thls purpose to use his just and equxtable share of the
reservoir energy.

B. The division may establxsh a spacmg unit for each geothermal reservoir, such being
‘the area that can be efficiently and economically drained and developed by one well, and in

so doing the division shall consider the economic loss caused by the drilling of unnecessary
wells, the protection of correlative rights, including those of royalty owners, the prevention
of waste, the avoidance of the augmentation of risks arising from the drilling of an excessive
number of wells and the prevention of reduced recovery which might result from the drilling
of too few wells.

- C. When two ormore separately owned tracts of land are embraced within a spacing umt
or where there are owners of royalty interests or undivided interests in- geotherrnal ~ - . - Qﬁ

- resources which are separately owned, or any combination thereof, embraced within such -
_spacing unit, the owner or owners thereof may validly pool their interests and develop their
lands. as a unit. Where, however, such owner or owners have not agreed to pool their »
interests, and where one such separate owner, or owners, who has the right to drill has- - ‘ .
drilled or proposes to drill a well on said unit to a geothermal reservoir, the division, to avoid '
the drilling of unnecessary wells or:to protect correlative rights, or to prevent waste, shall
" pool all or any part of such lands or interest or both in the spacing unit as a unit. _

- All orders effecting such pooling shall be made after notice and hearing, and shall be upon
such terms and conditions as are just and reasonable and will afford to the owner or owners
of each tract or interest in the unit the opportunity to recover or receive without unnecessary
expense his just and fair share of the geothermal resources. Each order shall describe the
lands included in the unit designated thereby, identify the reservoir or reservoirs to which

it applies and designate an operator for the unit. All operations for the pooled geothermal
resources which are conducted on any portion of the unit shall be deemed for all purposes
to have been conducted upon each tract within the unit by the owner or owners of such tract.

Sy

s " For the purpose of determining the portions of production owned by the persons owning

interests in the pooled geothermal resources, such production shall be allocated to the:
respective tracts within the unit in the proportion that the number of surface acres included

 within each tract bears to the number of surface acres included in the entire unit. The
- portion of the production allocated to the owner or owners of each tract or interest included
in a well spacing unit formed by a pooling order shall, when produced, be considered as if
.- produced from the separately owned tract or interest by a well drilled thereon. Such pooling -
.. order of the division shall make definite provision as to any owner, or owners, who elects

" not to pay his proportionate share in advance for the pro rata reimbursement solely out of

_ production to the parties advancing the costs of development and operation which shall be -

limited to the actual expenditures required for such purpose not in excess of what are : Q'
reasonable, but which shall include a reasonable charge for supervision and may include a

18.
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che.rge for the risk 1nvolved‘in the dx-'i'lling" of such well, which charge for risk shall not

exceed two hundred percent of the nonconsenting working interest owner’s or owners’ pro
rata share of the: cost of drilling and completing the well. '

In the event of any dispute relative to such costs, the division shall determme the proper
costs after due notice to interested parties and a hearing thereon. The division is specifically
authorized to provide that the owner or owners drilling or paying for the drilling, or for the
operation of a well for the benefit of all shall be entitled to all production from such well
which would be received by the owner, or owners, for whose benefit the well was drilled or

operated, after payment of royalty as prov1ded in the lease, if any, applicable to each tract . =

or interest, and obligations payable out of production, until the owner or owners drilling or
operating the well or both have been paid the amount due under the terms of the pooling
order or order settling such dispute. No part of the production or proceeds accruing to any
owner or owners of a separate interest in such unit shall be applied toward the payment of

" any cost. properly chargeable to any other interest in said unit.

If the interest of any owner or owners of any unleased mineral interest is paoled by vn'tue
of the Geothermal Resources Conservation Act, seven-eighths of such interest shall be
considered as a working interest and one-eighth shall be considered a royalty interest, and
he shall in all events be pa:d one~e1ghth of all productmn from the unit and creditable to
his interest.

D. Whenever it appea.rs that the owners in any geothermal reservoir have agreed upon

a plan for the spacing of wells, or upon a plan or method of distribution of production from .

the reservoir; or upon any other plan for the development or operation of such reservoir,

-which plan, in the judgment of the division, has the effect of preventing waste as prohibited

by the Geothermal Resources Conservation Act-and is fair to the royalty owners in such
reservoir, then such plan shall be adopted by the division with respect to the reservoir;
however, the division, upon hearing and after notice, may subsequently modify any such
plan to the extent necessary to prevent waste as prohlblted by the Geothermal Resources
Consewatmn Act. o

. Hlstoryt 1353 Comp.._; G&iloil. enacted by .
" Laws 1878, ch. 272, § 11; 1877, ch. 256, § 80.

Geothermal Resources Conservation Act. —
See 71-5-1 NMSA 1978 and notes thereto.

Law reviews. — For comment on geothermal
energy and water law, see 19 Nat. Resources J. 445
(1979).

Compulsory pooling or unitization statute -or

ordinarnce requiring owners or lessees of oil and gas .

lands to develop their holdings-as a single drilling unit
and the like, 37 A.L.R.2d 434.

58 C.J.S. Mines and Minerals §§ 213, 230; 73 C.J.S.
Public Administrative Bodies and Procedure §§ 114,
115, 130 to 138.

Am. Jur. 2d, A.L.R. and C.J S. references, — 2
Am. Jur, 2d Administrative Law §§ 397 to 426; 38
Am. Jur. 2d Gas and Oil §§ 164 to 172.

71-8-12. Court may authorize pooling or unitization by fiduciaries.

A. When an existing geothermal resources lease upon property owned by a decedent at
the time of his death, by a minor.or by an incompetent, does not authorize pooling or

* unitization thereof with other lands-in the vicinity, the district court for the county in which

any portion of the lands subject to said lease is situated can authorize the executor or
administrator of the estate of the decedent, or the guardian of the minor or incompetent, to
execute appropriate instruments authorizing or effectuating such pooling or unitization, or

. both, if the court finds it to be in the interest of the owners of such property.

B. An executor, administrator or guardian desiring authorization to execute such instru-

" mentsshall file a verified petition in the appropriate district court setting forth a descnptxon

of the lease, the lands subject thereto and the reason that the proposed action is in the

.interest of the owners of the affected real estate. A copy of the instrument by which such
~ pooling or umtxzatmn is proposed to be authorized or effectuated shall be attached to the

petition.
C. No notice of the hearing upon the petition shall be required; prov1ded however, that
the court in its discretion may reqmre such notice as it may direct to be given to affected:

- parties.

19
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. D. Upon entry of an aorder of the court authorizing execution of the proposed instrument

in.the form attached to the petition, or with such modification as the court may direct, and.

execution thereof by the executor, administrator or guardian, the interest in the property
owned by the decedent at the time of death, or by the ward, shall be subject in all respects
to the terms of said instrument and the executor, administrator or guardian, without further
_order of the court, shall be authorized to execute division orders, transfer orders, correction
instruments, receipts and other instruments made. necessary or desirable by the pooling or
unitization so eﬁ'ected : .

- History: 1953 Comp, § 65-11-12 enacted by
Laws 1978, ch. 272, § 12.

Anm. Jur. 2d, A.L.R. and C.J.S. references. — 38
Am. Jur. 2d Gas and Qil §§ 164 to 167, 172.

58 C.J.S. Mines and Minerals § 213.

. - \
'71-5-13. Spacing unit with divided mineral ownership.

A, Whenever the operator of any geothermal resources well shall dedicate lands
comprising a standard spacing unit to a geothermal resources well, it shall be the obligation
of the operator, if two or more separately owned tracts of land are embraced within the
spacing unit, or where there are owners or royalty interests or undivided interests in the
‘geothermal resources which are separately owned or any combination thereof, embraced
within such spacing unit, to obtain* voluntary agreements pooling said lands or interests or
an order of the division pooling said lands, which agreement or order shall be effective from
~ the first production. Any division order that increases the size of a standard spacing unit
for a geothermal reservoir, or extends the boundaries of such a reservoir, shall require

. dedication of acreage to existing wells in the reservoir in accordance with the -acreage -

dedication requirements for said reservoir, and all interests in the spacing units that are

_dedicated to the: affected wells shall share in productlon from the effective date of the sald.

order ;

. B. Any oper.ator fallmg to obtam voluntary pooling agreements, or failing to apply for an
order of the division- pooling the lands dedicated to the spacing unit as required by this

section, shall nevertheless be liable to account to and pay each owner of geothermal inter-

ests, including owners of overriding royalty interests and other payments out of production, ' -

either the amount to which each interest would be entitled if pooling had occurred or the

amount to which each interest is entitled in the absence of pooling, whichever is greater.
. C. Nonstandard spacing units may be established by the division and all geothermal
interests in any such nonstandard unit shall share in production from that unit from the
date of the order establishing the sald nonstandard unit.

Hlntory: 1953 Comp., § 65-11-13, enacted by ordinance requiring owners or lessees of oil and gas
Laws 1975, ch. 272, § 13; 1977, ch. 255, § 81. lands to develop their holdings as a single drilling unit
Am. Jur. 2d, A.L.R. and C.J.S. references. — 38 and the like, 37 A.L..R.2d 434.

" Am. Jur. 2d Gas and Oil §§ 159, 164, 165, 172. 58 C.J.S. Mines and Minerals §§ 213, 230.
Compulsory pooling or unitization statute or- ’ :

i 71-5»-14 Lommon purchasers; discrimination in purchasing
- prohibited. '

.. - Any person now or hereafter engaged in the taking or purchasing of geothermal resources

" -from one or more producers within a single geothermal reservoir shall be a common pur-

" chaser within that geothermal reservoir, and shall purchase geothermal resources of like
- quality, quantity and pressure lawfully produced from that geothermal reservoir and ten-

~ dered to such common purchaser at a reasonable point. Such purchase shall be made without

unreasonable discrimination in favor of one producer against another in the price paid,
quantities taken, the bases of measurement or the facilities offered.

20
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In the event such purchaser is also a producer, he is prohibited to the 'same extent from
discriminating in favor of himself with respect to geothermal resources wells in which he

~ has an interest, direct or indirect, as against other geothermal resources wells in the same

geothermal reservoir.

For-the purposes of the Geothermal Resources Conservation Act, ‘reasonable differences
in prices paid or facilities afforded, or both, shall not constitute unreasonable discrimination
if such differences bear a fair relationship to difference in quality, quantity or pressure of
the geothermal resources available or to the relative lengths of time during which such
geothermal resources will be available to the purchaser.

Any common purchaser taking geothermal resources produced from wells thhm a
geothermal reservoir shall take ratably under such rules, regulations and orders,
concerning quantity, as may be promulgated by the division after due notice and public
hearing. The division, in promulgating such rules, regulations and orders may consider the
quality and the quantity of the geothermal resources available, the pressure and tempera-

ture of the product at the point of dehvery, acreage attributable to the well, market require--

ments and other pertinent factors.

Nothmg in the Geothermal Resources Conserva’uon Act shall be construed or apphed to
require, directly or indirectly, any person to purchase geothermal resources.of a quality or
under a pressure or under any other condition by reason of which such geothermal resource
cannot be economically and satisfactorily used by such purchaser by means of his
geothermal utilization facilities then in service. -

" History: 1953 Comp., § 65-11-14, enacted by . Geothermal Resources Conservation Act. —
Laws 1975, ch. 272, § 14; 1977, ch. 255, § 82 See 71-5-1 NMSA, 1978 and notes thereto.

| 71-5-15. Purchase, sale or handling of excess geothermal resources or

- products prohibited.

A. The sale or purchase or acquisition, or the transportation, utilization or processirxg, or
handling in any other way, of geothermal resources in whole or in part produced in excess
of the amount allowed by any statute of this state, or by any provision of the Geothermal

-Resources Conservation Act, or by any rule, regulation or order of the commission or

division made hereunder, is hereby prohxbxted and such geothermal resources are hereby

‘referred to as “illegal geothermal resources.”
- . B. The sale or purchase or acquisition, or the transportation, utilization or processing, or-
the handling in any other way, of any product of geothermal resources, which product is’

derived in whole or in part from geothermal resources produced in whole or in part in excess
of the amount allowed by any statute of this state, or by any provision of the Geothermal
Resources Conservation Act, or by any rule, regulation or order of the commission or
division made thereunder, is hereby prohibited, and each such commodity or product is
herein referred to as “illegal geothermal resources product.”

History: 1953 Comp., § 65-11-13, enacted by Geothermal Resources Conservation Act. —

Laws 1975, ch. 272, § 15; 1977, ch. 285, § 83. See 71-5-1 NMSA 1978 and notes thereto.

71-5-16. Rules and regulations to effectuate prohibitions against pur-
chase or handling of illegal geothermal resources or 111egal

- geothermal resources product.

- A, Thedivision is specifically authorized and directed to make such rules; regulations and
orders and may provide for such certificates of clearance or tenders, as may be necessary
to make effective the prohibitions contained in Section 71-5-15 NMSA 1978.

B. Unless and until the division provides for certificates of clearance or tenders, or some
other method, so that any person may have an opportunity to determine whether any
contemplated transaction of sale or purchase or acquisition, or of transportation, refining,
processing or handling in any other way, involves illegal geothermal resources, or illegal

21
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geothermal resources product no penalty shall be 1mposed for the sale or purchase or
acquisition, or the transportation, refining, processing or handling in any other way, of
illegal geothermal resources or illegal geothermal resources product, except under circum-
stances stated in the succeeding provisions of this subsection. Penalties shall be imposed for
the division of each transaction prohibited in Section 71-5-15 NMSA 1978 when the person
comrnitting the same knows that illegal geothermal resources, or illegal geothermal
" resources product, are involved in such transaction, or when such person could have known
or determined such fact by the exercise of reasonable diligence or from facts within his
knowledge. However, regardless of lack of actual notice or knowledge, penalties as provided

.in the Geothermal Resources Conservation Act shall apply to any sale or purchase or--

- acquisition, and to the transportation, refining, processing or handling in any other way, of
illegal geothermal resources, or illegal geothermal resources product where administrative
- provision is made for identifying the character of the commodity as to its legality. It shall
likewrise be a violation for which penalties shall be imposed for any person to sell or purchase
_ or acquire, or to transport, refine, process or handle in any way, any. geothermal resources
or any product thereof without complying with the rule, regulation or order of the commis-
sion or division relating thereto.

History: 1983 C'omp;, § 35-11-16, enacted by Am. Jur. 2d, A.L.R. and C.J.S. references. — 2

Laws 1975, ch. 272, § 18; 1977, ch. 255, § 84. Am. Jur. 2d Administrative Law §§ 92 to 97.
Geothermal Reasources Conservation Act. — 73 C.J.S. Public Adminiatrative Bodies and Proce-

~ See 71-5-1 NMSA 1978 and notes thereto. * ' dure & 156 to 159.

71- 5n-17 ]-Ie.armgs on. rules, regulatmns and orders' notice; emergency |

rules.

A Except as prov1ded for herein, before any rule, regulatxon or order, mcludmg revo-
- cation, change, renewal or extension thereof, shall be made under the provisions of the

.Geothermal Resources Conservation Act, a public hearing shall be held at such time, place

and manner as may be prescribed by the division. The division shall first give reasonable
notice of such hearing (in no case less than ten days, except in an emergency) and-at any
such hearing any person having an interest in the subject matter of the hearing shall be
entitled to be heard. Any member of the commission or division, or any employ<=e of the
comrission or division, shall have power to administer oaths to any witness in any hearing,
investigation or proceeding contemplated by the Geothermal Resources Conservation Act.
~ B. In case an emergency is found to exist by the division which in its judgment requires

the rnaking of a rule, regulation or order without first having a hearing,-such emergency

rule, regulation or order shall have the same validity as if a hearing with respect to the same

had been held after due notice. The emergency rule, regulation or order permitted by this

section shall remain in force no longer than fifteen days from its effective date, and, in any

event, it shall expire when the rule, regulation or order made after due notice and hearing

- with respect to the sub1|ect matter of such emergency rule, regulation or order becomes

effective.
*  History: 19583 'Coinp.. § 35-11-17, enacted by Am. Jur, 2d, A.L.R. and C.J.8. references. — 2
Laws 1878, ch. 272, § 17; 1977, ch. 286, § 85. Am, Jur; 2d Administrative Law §§ 277 to 286.
‘Geothermal Resources Conservation Act. — 73 CJ.S. Public Administrative Bodies and Proce-

o See 7161 NMSA 1978 and notes thereto. dure §§ 92 to 98, 130 to 138.

& 71-6-17 1. Rules of procedure in hearings; manner of giving notice;
record of rules, regulations and orders. : .

" The division shall prescribe its rules of order or procedure in hearings or other pror'eedmgs

_before it under the Geothermal Resources Conservation Act. Any notice required to be given
under that act or under any rule, regulation or order prescribed by the commission or
* division shall be by personal service on the person affected, or by publication once in a
newspaper of general circulation published at Santa Fe and once in a newspaper of general

22
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| cxrculatlon pubhshed in the county, or each of the counties 1f there is more than one, in

which any land, geothermal resources or other property which may be affécted shall be
situated. The notice shall issue in the name of “the state of New Mexico” and shall be signed
by the director of the division, and the seal of the commission shall be impressed thereon,
and it shall specify the number and style.of the case, and the time and place of hearing, shall

briefly state the general nature of the order or regulation contemplated by the division on .

its own motion or sought in a proceeding brought before the commission or division, the

name of the petitioner or applicant and, unless the order, rule or regulation is intended to
apply to and affect the entire state, it shall specify or generally describe the common source -
or sources of supply that may be affected by such order, rule or regulation. Personal service

thereof may be made by any agent of the division or by any person over the age of eighteen
years in the same manner as is provided by law for the service of summons in civil actions
in the district courts of this state. Such service shall be complete at the time of such personal
service or on the date of such publication, as the case may be. Proof of service shall be the
affidavit of the person making personal service or of the publisher of the newspaper in which
publication is had, as the case may be. All rules, regulations and orders made by the

commission or division shall be entered in full by the director thereof in a book to be kept -

for such purpose by the division, which shall be a public record and open to inspection at

- all times during reasonable office hours. A copy of any rule, regulation or order, certified

by the director of the division under the seal of the commission, shall be received in evidence

in all“courts of the state with the same effect as the original. : :

Hxstory' 1978 Comp., § 71- 5-17.1, enacted by Geothermal Resources Conservation Act. —
Laws 1979 ch. 326, § 1. _ See 71-5-1 NMSA 1978 and notes thereto.

71-5-»17 2. Subpoena power; lmmumty of natural persons required to

- testify.

The commission or any member thereof, or the director of the division or his authomzed
representative, may subpoena witnesses, require their attendance and giving of testimony

. before it and require the production of books, papers'and records in-any proceeding before
- the commission or the division. No person shall be excused from attending and testifying
~or from producmg books, papers and records before the commission or the division, or from

complymg with a subpoena, in any hearing, investigation or proceeding held by or before
the commission or division or in any cause or proceeding in any court by or agamst the
commission or division, relative to matters within the jurisdiction of the commission or
division, on the ground or for the reason that the testimony or evidence, documentary or
otherwise, required of him may tend to incriminate him or subject him to a penalty or
forfeiture; provided that nothing herein contained shall be construed as requiring any

person to produce any books, papers or records, or to testify in response to any inquiry, not
- pertinent to some question lawfully before the commission or division or court for deter-

mination. No natural person shall be subJected to criminal prosecution or to any penalty or
forfeiture for any transaction, matter or thing concerning which he may be required to

- testify or produce evidence, documentary or otherwise, before the commission or division,

or in compliance with a subpoena or in any cause or proceeding; provided, that no person

testifying shall be exempted from prosecution and pumshment for perjury commltted inso
~ testifying.

History: 1978 Comp, § 71-5-17.2, enacted by
Laws 1979, ch. 326,§ 2.
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71-5- 17 3 Failure or refusal to comply w1th subpoena- refusal 1l:o tes-
. tify; contempt

- In case of failure or refasal on the part of any person to comply with any subpoena 1s=iued

- by the commission or any member thereof, or the director of the division or his authorized -
representative, or on the refusal of any witness to testify or answer as to any matters.
regarding which he may be lawfully interrogated, any district court, on the application of - -

the commission or division, may issue an order and compel the person to comply with the
subpoena and to attend before the commission or division and produce such documents and
glve hxs testlmony upon such matters as may be lawfully required.

l-hstory' 19’)8 Comp., § 71-5-17.3, enacted by
Laws. 1979, ch. 326. § 3. )

71-5- 1‘7 4 Perjury pumshment

If any person of whom an oath shall be requu-ed under the prowsmns of the Geot hermal
Resources Conservation Act, or by ‘any rule, regulation or order of the commission or
division, shall willfully swear falsely in regard to any matter or thing respecting which such
oath is required, or shall willfully make any false report or affidavit required or authorized
by the provisions of the Geothermal Resources Conservation Act or by any rule, regulation
or order of the commission or division, such person shall be guilty of a felony and, upon
convn:tlon shall be 1mpr1soned for not more than five years nor less than six rnonths

I-hstmry 1978 C'omp. § 71-5-174, enacted by - Geothermal Resources Conservation. Act. —-

Laws l979, ch. 326, §4. . . _ See 71-5-1 NMSA 1978 and notes t.hereto

71 5-17 5 Addltlon(al powers of commission. or d1v151on' hearmgs
- before. exanuner, hearings de novo.

- In addltlon to the powers and authonty, either express. or 1mphed granted to the 011
conservation commission or division, the division may, in prescribing its rules of order or
procedure in connection with hearings or other proceedings before the division, provide for

the appointment of one or more examiners to be- members of the staff of the division to- -

- conduct hearings with respect to matters properly coming before the division and to make
reports. and recommendations to the director of the division with respect thereto. Any
member of the commission or the director of the division or his authorized representative
may serve as an examiner. The division shall promulgate rules and regulations with regard
to hearings to be conducted before examiners, and the powers and duties of the examiners
in any particular case may be limited by order of the division to particular issues or to the
performance of particular acts. In the absence of any limiting order, an examiner appointed.

- to hear any particular case may regulate all proceedings before him and perform all acts and

take all measures necessary or proper for the efficient and orderly conduct of the hearing,

e including the swearing of witnesses, [and] receiving of testimony and exhibits offered in
" - evidence subject to objections as may be imposed, and shall cause a complete record of the

proceeding to be made and transcribed and shall certify the same to the director of the
" division for consideration together with the report of the examiner and his recommendations

o _ in.connection therewith. The director of the division shall base the decision rendered in any
" " matter or proceeding heard by an examiner upon the transcript of testimony and record

.. made by or under the supervision of the examiner in connection with the proceeding, and

- - - the decision shall have the same force and effect as if the hearing had been conducted before

- the director of the division. When any matter or proceeding is referred to an examiner and

. a.decision is rendered thereon, any party of record adversely affected may have the matter
heard de novo before the commission upon application filed with the division within thirty
days from the time the decision is rendered.

24

N

-



\ O 4

A- 71-5-18 - GEO’I‘HERMAL RESOURCES CONSERVATION " o T15-18.

" History: 1978 Comp., § 71.8-17.5, enacted by Effective dates. — Laws 1981, ch. 63, contains no
Laws 1979, ch. 328, § 5; 1981, ch. 63, § 3. ' effective date provision, but was enacted at the session
.The 1981 amendment inserted “of record” follow- - which adjourned on March 21, 1981. See N.M. Const.,

" ing “party" near the middle of the last sentence. art. IV, § 23.

7 1-5-18 Rehearmgs, appeals..

A. Within twenty days after entry of any order or declsxon of the d1v131on, any party of
record adversely affected thereby may file with the commission an application for rehearmg
in respect of any matter determined by such order or decision; setting forth the respect in

~ which such order or decision is believed. to be erroneous. The commission shall grant or

refuse any such application in whole or in part within ten days after the same is filed, and
failure- to act thereon within such period shall be deemed a refusal thereof and a final
disposition of such application. In the event the rehearing is granted, the commission may

. enter such new order or declsxon after reheanng as may be required under the circum-

stances.
.- B. Any party of record to. such reheanng proceeding dissatisfied with the dlsposmon of

the application for rehearing may appeal therefrom to the district court of the county

wherein is located any property of such party affected by the decision by filing a petition for
the review of the action of the commission within twenty days after the entry of the order
following rehearing.or after the refusal of rehearing as the case may be. Such petition shall
state briefly the nature of the proceedmgs before the commission or division and shall set

" forth the order or decision-of the commission or division complained of and the grounds in
~ invalidity thereof upon which the applicant will rely; provided, however, that the questions
- reviewed on appeal shall be only questions presented to the commission by the application

for rehearing. Notice of such appeal shall be served upon the adverse party or parties and

- the commission in the manner provided for the service of summons in civil proceedings. The

trial upon appeal shall be without a jury, and the transcript of proceedings before the

commission or division, including the evidence taken in hearings by the commission or . -

division, shall be received in evidence by the court in whole or in part upon offer by either
party, subject to legal objections to evidence. The commission or division action complained
of shall be prima facie valid and the burden shall be upon the party or parties seeking review

- to establish the invalidity of such action of the commission or division. The court shall

determine the issues of fact and of law and shall enter its order either affirming or vacating
the order of the commission or division. Appeals may be taken from the judgment or decision
of the district court to the supreme court in the same manner as provided for appeals from

- any other final judgment entered by a district court in this state. The trial of such applica-

tion for relief from action of the commission or division and the hearing of any appeal to the
supreme court from the action of the district court shall be expedited to the fullest possible
extent.

C. The pendency of proceedings to review shall not of itself stay or suspend operation of

" the order or decision being reviewed, but during the pendency of such proceedings, the
district court in its discretion may, upon its own motion or upon proper application of any

- party thereto, stay or suspend, in whole or in part, operation of the order or decision pending

" . review thereof, on such terms as the court deems just and proper and in accordance with the

practice of courts exercising equity jurisdiction; provided, that the court, as a condition to
any such staying or suspension of operation of any order or decision, may require that one
or more parties secure, in such form and amount as the court may deem just and proper, one
or more other parties against loss or damage due to the staying or suspension of the
commission’s or division’s order or decxsmn, in the event that the action of the commission
or division shall be affirmed.

D. The applicable rules of practice and procedure in civil cases for the courts of this state
shall govern the proceedings for review and any appeal therefrom to the supreme court of
this state to the extent such rules are consistent with provisions of the Geothermal
Resources Conservation Act
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Hmtnry' 19563 Comp . & 65-11- 18 enacted by,- ' eﬂ'ectwe date provision, but was enacted at the session
Laws 1975, ch. 272, § 18; IVI'J ch. 255, § 86; 1981 - which adjourned on March 21, 1981. See N M. Const.,
ch. 63, § 4. art. IV, § 23.

The 1981 mnendment substituted “party of record Geothermal Resources Conservation Act. —
adversely” for “person” near the beginning of the first See 71-5-1 NMSA. 1978 and notes thereto. _
sentence of Subsection A, inserted "of record” near the - . . Am. Jur. 2d, A.L.R. and C.J.S. references. — 2
beginning of the first sentence of Subsection B, substi- Am. Jur. 2d Administrative Law §§ 520, 535 to 538,
tuted “the” for "said” preceding “order or decision 553 to 556, 717 to 720, 738.
pending review thereof” near the middle of Subsection Effect of court review of admlmstratxve decisions,

. C and. inserted. “and” preceding “any appeal 79 A.L.R.2d 1141.
therefrom” near the middle of Subsection D. 73 CJ.S. Public Admlmstratwe Bodies-and Proce-

Effe"hve dmhes. Laws 1981, ch. 63, contams no  dure §§ 156 to 159 160 to 173.

7 1-5--19 ’I'emporary restrammg order or m]unctxon- ground5° hearing;
' bond.

' A No tem porary restrmnmg order or uuunctaon of any kind shall be granted agamst, the
commission or the members thereof, or against the attorney general, or against any agent,
employee or representative of the division restraining the commission, or any of its mem-
bers, or the division or any of its agents, employees or representatives, or the attorney
general, from enforcing any statute of this state relating to conservation of geothermal
resources, or any of the provisions of the Geothermal Resources Conservation Act, or any
rule, regulation or order made thereunder, except. after due notice to the director of the
division, and to all other defendants, and after a hearing at which it shall be clearly shown
to the court that the act done or threatened is without sanction of law, or that the provision
of the Geothermal Resources Conservation Act, or the rule, regulation or order complained
of, is invalid, and that, if enforced against the complaining party, will cause an irreparable
injury. With respect to an order or decree granting temporary injunctive relief, the nature.
and extent of the probable invalidity of the statute; or of any provision of the Geothermal

Resources Conservation Act, or of any rule, regulation or order hereunder involved in such -
o vsuxt must be recited in the order or decree granting the temporary relief, as well as a clear

statement of the proba]ole damage rehed upon by the court as. Justlfymg ternporary
injunctive relief.. :

B. No temporary mJunctmn of any kmd mcludmg a temporary restrammg order agamst
the commission or the members thereof; or the division or its agents, employees or rep-
resentatives, or the attorney general, shall become effective until the plaintiff shall execute

a bond to the state with sufficient surety in an amount to be fixed by the court reasonably

sufficient to. indemnify all persons who may suffer damage by reason of the violation
pendente lite by the complaining party of the statute or the provisions .of the Geothermal
Resources Conservation Act or of any rule, regulation or order complained of. Any person
so suffering damage may bring suit thereon before the expiration of six months after the
. statute, provision, rule, regulation or order complained of shall be finally held to be valid,
_in whole or.in part, or such suit against the commission, or the members thereof, or the

division, shall be finally dismissed. Such bond shall be approved by the judge of the court:

in: which the suit is pending, and shall be for the use and benefit of all persons who may

" suffer damage by reason of the violation pendente lite.of the statute, provision, rule, regu-
- lation or order complained of in such suit, and who may bring suit within the time prescribed.
" by this section; and such bond shall be so conditioned. From time to time, on motion and with

" notice to the parties, the court may increase or decrease the amount of the bond and may

.- .require new or additional sureties, as the facts may warrant.

- : : Hisl'.ory: 1953 Comp., § 65-11-19,—- enacted by . Am. Jur. 2d Injunctions §§ 186, 187, 189, 194, 310,
- Laws 1975, ch. 272, § 19; 1977, ch. 255, § 87. 311,-314, 315.

.. .. Cross-references. — As to injunctions and tempo-- - Bond as prerequisite to issuance of temporary
T rary restraining orders, see Rule 66, N.M.R. Civ. P. restraining order, 73 A.L.R.2d 854.
- Geothermal Resources Conservation Act. — 43A CJ.S. Injunctlons §%§ 114, 116 126 to 129, 168
See 71.5-1 NMSA 1978 and notes thereto. to 174, 241.

h "Am., Jur. 2d, A.L.R. and C.J.S. references. — 42.
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71-5-20. Actioﬁs for violations.—

Whenever it shall appear that any person is violating, or threatening to- vxolate. any
statute of this state with respect to the conservation of geothermal resources, or any provi-
“sion of the Geothermal Resources Conservation Act, or any rule, regulation or order made

. thereunder, the division through the attorney general, shall bring suit against such person’

in the county of the residence of the defendant, or in the county of the residence of any
. defendant .if there be more than one defendant, or in the county where the violation is
~ alleged to have occurred, for penalties, if any are applicable,” and to restrain such person
from continuing such violation or from carrying out the threat of violation. In such suit the
division may, obtain injunction, prohibitory: and mandatory, including temporary
restraining orders and temporary injunctions, as the facts may warrant, including, when
appropriate, an injunction restraining any person from moving- or disposing of illegal
geothermal resources, or illegal geothermal resources product, and any or all such
commodities, or funds derived from the sale thereof, may be ordered to be impounded or
placed under the control of an agent appointed by the court if, in the Judgment of the court,
such action is advisable.

History: 1953 Comp.,. § 65-11-20, enacted by Geothiermal Resources Conservation Act. —
Laws 1975, ch. 272, § 20; 1977, ch. 255, § 88. See 71-5-1 NMSA 1978 and notes thereto.

_71-5-21 Actlons for damages, mstltutlon of actlons for 1nJunct10ns by
: pnvate parties.

Nothmg in the Geothermal Resources Conservatxon Act contamed or authonzed and no
suit by or against the division, and no penalties imposed or claimed against any person for

violating any statute of this state with respect to.conservation of geothermal resources, or-

-any provision of that act, or any rule, regulation or order issued hereunder, shall impair or

- abridge or delay any cause of action for damages which any person may have or assert

against: any person violating any statute of this state with respect to conservation of
geothermal resources, or any provision of the Geothermal Resources Conservation Act, or

"~ anyrule, regulation or order issued hereunder. Any person so damaged by the violation may

sue for and recover such damages as he may be entitled to receive. In the event the division
~ should fail to bring suit to enjoin any actual or threatened violation of any statute of this
state with respect to the conservation of geothermal resources, or of any provision of this act
(71-5-1 to 71-5-17, 71-5-18 to 71-5-22, 71-5-24 NMSA 1978], or of any rule; regulation or
order made hereunder, then any person or party in interest adversely affected by such

violation, and who has notified the division in writing of such violation or threat thereof and

has requested the division to sue, may, to prevent any or further violation, bring suit for that
purpose in the district court of any county in which the division could have brought suit. If,
in such suit, the court holds that injunctive relief should be granted, then the division shall

be made a party and shall be substituted for the person who brought the suit, and the °

injunction shall be issued as if the division had at all times been the complaining party.

History: 1953 Comp., § 65=i1;21, enacted by Geothermal Resources Conservation Act. —

Laws 1978, ch. 272, § 21: 1977, ch. 255, § 89. See 71-5-1 NMSA 1978 and notes thereto.
Cross-references. — As bo injunctions, see Rule Am. Jur. 2d, ALR. and C.J.S. references. —
68, NM.R. Civ. P. : ) 43A C.J.S. Injunctions § 129.

71-5-22. Vlolatlon of court order grounds for appomtment of receiver.

The vmlatlon by any person of an order of the court relatmg to the operation of any
geothermal resources well or wells, or of any geothermal transportation, storage or

utilization facility, shall be sufficient ground for the appointment of a receiver with power .

to conduct operations in accordance with the order of the court.
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. Hisitoryz 1953 ‘Compw § 65-11-22, enacted by - " Am. Jur. 2d, A.I.R. and C.J.S. references. — 66
Laws 1975, ch. 272, § 22, Am, Jur. 2d Receivers §§ 3to 5. = - '
Cross-references. — As to recexvers, see Rule 66, " 75 C.J.S. Receivers § 7.
N.M.E. Civ..P. o . : 4 :

71-5-23 V jolations of the Geothermal Resources Conservatlon Act;
pc=naltxe<i.

A. Any person who knowmgly and willfully v1olates any provision of the Geo»therrnal

Resources Conservation Act or any provision of any rule or order issued pursuant to that
* act shall be subject to a civil penalty of not more than two thousand five hundred dollars _

. ($2,500) for each violation. For purposes of this subsection, in the case of a continuing
. violation, each day of viclation shall constitute a separate violation. The penalties provided
in this subsection shall be recoverable by a civil suit filed by the attorney general in the
name and on behalf of the commission or the division in the district court of the county in
which the defendant resides or in which any defendant resides if there be more than one
" deferdant or in the district court of any county in which the violation occurred. The payment
~ to [of] such penalty shall not operate to legalize any illegal geothermal resources or illegal
* product involved in the violation for which the penalty is imposed or relieve a person on
whorn the penalty is unposed from liability to any other person for damages arising out of
such violation.

- B. It is unlawful, subject to a criminal penalty of a fine of not more than five thousand ‘

dollars ($5,000) or imprisonment fok a term not exceeding three years or both such fine and
" imprisonment, for any person to knowingly and willfully:
"~ (1) violate any provision of the Geothermal Resources Conservatlon Actor any rule,
regulation or order of the commission or the division issued pursuant to that act; or .
(2) do any of the following for the purpose of evading or violating the Geothermal
" Resources Conservation Act or any rule regulatmn or order of the commission or the
division issued pursuant to that act: .~
' ~ * (a) make any false entry or statement in a. report requlred by the Gec»thermal
" Resources Conservation Act or by any rule, regulatmn or-order of the commission or dxvxsmn
' 1ssue\d pursuant to that act;
(b) make or cause to be made any false entry in any record, account or memoran-

dum reqhu’wd by the Geothermal Resources Conservation Act or by any rule, regulation or |

order of thex commission. or division issued pursuant to that act;
' (c) omit or cause to be omitted from any such record, account or memorandum
full, true and correct entries; or
(d) remove from this state or destroy, mutilate, alter or falsify any such rwecord
account or memorandura.

C. For the purposes of Subsectlon B of this sectlon, each day of violation shall constltute ‘

a separate offense.
D. Any person who knowingly and w111fully procures, counsels, aids.or abets the commis-

. _ sion of any act described in Subsection A or B of this sectxon shall be subject to the same .
penaltles as are prescnhed therein.

. Hmtory' 1978 Comp. $§ 71-5-23, enacted by Repealing clauses. — Laws 1981, ch. 362, ‘§ 3,

" Laws 1981, ch. 362, § 2. repeals 70-2-20 NMSA 1978.
. Repeals and reenactments. — Lawa 1981, ch. Geothermal Resources Conservation Act. —
-~ 362; § 2, repeals former 71-5-23 NMSA 1978 and See 71-5-1 NMSA 1978 and notes thereto. .
- - enacts the above section, relating to the same subject Am. Jur. 2d, A.L.R. and C.J.S. references. — 21
- matter. : Am. Jur. 2d Criminal Law §§ 120 to 126.

- Effective dates. —-Laws 1981, ch. 362, contains no - 23 C.J.S. Criminal Law §§ 786, 787.

. effective date provision, but was enacted at the session
" - which adjourned on March 21, 1981. See N.M. Const.,

art.I'V§23
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71-5-24. Seizure and sale of 1llegal geothermal resources or ﬂlegal

geotherma.l resources product; procedure, .

“A. Apart from, and in addition to, any other remedy or procedure which may be available
to the division, or any penalty which may be sought against or imposed upon any person,
with respect to violations relating to illegal geothermal resources or illegal geothermal
resources product, [such resources] shall, exept [except] under such circumstances as are
stated herein, be contraband and shall be seized and sold, and the proceeds applied as herein
provided. Such sale shall not take place unless-the court shall find in the proceeding

‘provided. in this section that the owner of such illegal geothermal resources or illegal

geothermal resources product is liable, or in some proceeding authorized by the Geothermal
Resources Conservation Act such owner has already been held to be liable, for penalty for
having produced such illegal geothermal resources, or for having purchased or acquired
such illegal geothermal resources or illegal geothermal resources product. Whenever the
division believes that illegal geothermal resources or illegal geothermal resources product
is subject to seizure and sale, as provided herein, it shall, through the attorney general,
bring a civil action in rem for that purpose in the district court of the county where the
commodity is found, or the action may be maintained in connection with any suit or
cross-action for injunction or for penalty relating to any prohibited transaction involving
such illegal geothermal resources or illegal geothermal resources product. Notice of the
action in rem shall be given in conformity with the law or rule applicable to.such proceeding.

~ Any person or party in interest who may show himself to be adversely affected by any such
. seizure and sale shall have the right to intervene insaid suit to protect his rights.’

B. Whenever the pleading with respect to the forfeiture of illegal geothermal resources

orillegal geothermal resources product shows ground for seizure and sale, and such pleading-

is verified or is supported by affidavit or affidavits, or by testimony under oath, the court
shall order such commodity to be impounded or placed under the control, actual or con-
structive, of the court through an agent appointed by the court.

C. Thejudgment effecting the forfeiture shall provide that the commodity be seized, if not.

already under the control of the court, and that a sale be had in similar manner and with

-similar notice as provided by law or rule with respect to the sale of personal property under
. -execution; provided, however, the court may order that the commodity be sold in specified

lots or portions, and at specified intervals, instead of being sold at one time. Title to the
amount sold shall pass as of the date of the seizure. The judgment shall provide for payment
of the proceeds of the sale into the common school fund, after first deducting the costs in

. connection. with the proceedings and the sale. The amount sold shall be treated as legal
geothermal resources or legal geothermal resources product, as the case may be, in the

hands of the purchaser, but the purchaser and the commodity shall be subject to all
applicable laws and rules, regulations and orders with respect to further sale or purchase
or acquisition, and with respect to the transportation, reﬁmng, processing or handling in
any other way, of the commodity purchased.

D. Nothing in this section shall deny or abridge any cause of action a royalty owner, or
any lien holder, or any other claimant, may have, because of the forfeiture of the illegal

- geothermal resources or illegal geothermal resources product, against the person whose act
~ resulted in such forfeiture.

History: 1953 Comp., § 65-11-24, enacted by Repealing clauses. — Laws 1975, ch. 272, § 25,
Laws 1975, ch. 272, § 24; 1977, ch. 255, § 91. .. repeals 65-3-11.2, 1953 Comp.

Cross-references. — As to service of process, see Geothermal Resources Conservation Act. —
Rule 4, N.M.R. Civ. P. As to intervention, see Rule 24, See 71-5-1 NMSA 1978 and notes thereto.
NMR. Civ.P. Am. Jur. 2d, A.L.R. and C.J.S. references. — 36

Emergency clauses. — Laws 1975, ch. 272, § 27, Axg Juy. 2.d Fprfexf.ur.es land Penal'ues 58 b15 to 20, .36'
makes the act effective immediately. Approved April onviction in criminal prosecution as bar to action
10, 1975. for seizure, condemnation or forfeiture of property, 27

A.LR.2d 1137.

Severability clausges. — Laws 1975, ch 272 § 26, Lawfulness of seizure of property as prerequisite to
provides for the severability of the act if any part or forfeiture action or proceeding, 8 A.L.R.3d 473.
application thereof is held invalid. : * 79 C.J.S. Searches and Seizures §§ 115 to 117.
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. yresources board,” “taxation and revenue department”
" for “burean of revenue” and “environmental
improvement division of the health and
environmental department” for “environmental

improvement agency” in the second sentencs; inserted-

“appointed for two-year terms” following “three

~ ENERGY AND MINERALS

7145

members” in the last sentence; added “and shall serve
at the pleasure of the gavernor” at the end of the last
sentence; substituted ‘“energy and minerals
department" for “energy resources board” at the end
of Subsection B and added Subsaction D.

71-3-3. ]Federal- lands action group; staff work.

- The staff and research work shall be done under the supervision of the group, and shall
- be done by the energy and minerals department or by consultants selected by the group.

History: 1953 Comp., 8§ 7-2A-3, enacted by Laws.

- 1977, ch. 268, § 3; 1978, ch. 86, § 2.

Emergency clause. — Laws 1978, ch. 86, § 4, makes
the act effective immediately. Approved February 27,

The 1978 amendment substituted “energy and. . 1978..
minerals department” for “energy resources board.”
~ Effective date, — Lawa 1978, ch. 86, § 3, makes the
act effective on March 31, 1878,
ARTICLE 4

Energy Research and Development
e | |
_ '71-4-§. Special ﬁmd created.

71-4-5 :peclal fund created.

There is created a special fund to be - known as the “energy research and development
fund.” No money appropriated to this fund or accruing to it through gifts, grants or bequests,
and no income earned on the fund, shall be transferred to another fund or encumbered or
. disbursed in any manner except as provided in the Energy Research and Development Act.

- The fund shall not revert at the end of a fiscal year. The energy research and development
fund is appropriated to the department. Disbursements from the fund shall be made only
upon warrant drawn by the secretary of the department of finance and administration
"+ pursuant to vouchers signed by the secretary of the energy and minerals department or his
designated representative for paying the cost of research or development projects of ment

@

‘and potential benefit to the state apptoved by the department.

. History: 11953 Comp.. g 65.12-3, enu:ted by Laws
1978, ch. 60, § 1.

Repeal and reenactment. — Laws-1978, ch. 60, § 1,
repeals 65-12-3, 1953 Comp. (T1-4-5 NMSA 1978),
relating to the creation of a special fund, and enacts
the above section.

Effective date. — Laws 1978, ch. 60, § 2, makes the
act effective on March 31, 1978.

Emergency clause. — Laws 1978, ch. 60, § 3, makea
the act effective immediately. Approved February 24,
1978.

Appropriation. — Laws- 1978, ch. 111, §1,
appropriates $2,000,000 from the severance tax
income fund to the energy research and development
fund for expenditure pursuant to the Energy Research
and Development Act and appropriates $500,000 from
the severance tax income fund to the energy and
minerals department, to be disbursed to the board of
regents. of New Mexico state university, for certain

enumerated purposes relating to solar energy and
provides that the unencumbered and unexpended
balances shall not revert. .

Laws 1980, ch. 30, § 1, appropriates $1,000,000 frqm
the severance tax income fund to the energy research
and development fund, for expenditure in the
suty-nmth and following fiscal years pursuant ta the
provisions of the Energy Research and Development
Act, at least 75% of the expenditures to be expended

for development and demonatration of projects having

a practical application in New Mexico, and $600,000 to
the energy and minerals department for disbursement
to the board of regents of New Mexico state university

for the development and coordination of solar

research within the state. Any unencumbered or
unexpended balances are not to revert.
Energy Research and Development Act. — See

71-4-1 NMSA 1978 and notes thereto.

o ARTICLE 5
Geothermal Resources Conservation

Sec.

71-5-8. Commission’s and division’s ' powers and
duties.

Sec.

71-5-17.1. Rules of procedure in hearings; manner of
giving notice; record of rules, regulations
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Sec.

, and ordera. : R, 71-5-17.4. Perjury; punishment.
: 71-5-17.2. Subpoena power; immunity of . naturnl .. T18-17.5. Additional powers of commission or
persons required to testify. : division; hearings before exammer
- 718-17.3. Fulureorreﬁmaltoeomplythh subpoena. hearings de novo.
reﬁual to testify; contempt.

71-5-1. Short title.

Law review. — For eomment on geothermal energy

Meaning of “this sct”. — Laws 1975, ch. 272, is
and water law, see 19 Nat. Resources J. 445 (1979)

presently compiled as 71-5-1 to 71-5-17, 71-5-18 to
71-5-24 NMSA 1978. ]

71-5-2. Purpose of act.

Law review. — For comment on geothermal energy
and water law, see 19 Nat. Resources J. 445 (1979).

7 1»5-3‘. : Definitions.i

Law review. — For comment on geothermal energy
and water law, see 19 Nat. Besoureea dJ. 445 (1979)

71-5-6. Commission’s and dxvxgx_on s powers and duties. :
‘A. In addition to its other pbwers and duties, the division shall have, and is hereby given,

jurisdiction over all matters relating to the conservation of geothermal resources and the |

prevention of waste of potash as a result of geothermal operations in this state. It shall have
jurisdiction, authority and control of and over all persons, matters or things necessary or
proper to enforce effectively the provisions of the Geothermal Resources Conservation Act
or any other law of this state relating to the conservation of geothermal resources and the

prevention of waste of potash as a result of geothermal operations. Provided, however,.

nothing in this section shall be construed to supersede the authority which any state
department or agency has with respect to the management, protectlon and utlhzatmn of the
state lands or resources under its jurisdiction. =

B. The commission shall have concurrent Junsdxctxon and authority with the d1v1510n to
the extent necessary for the commission to perform its duties as required by the Geothermal
Resources Conservation Act. In addition, any hearing on any matter may be held before the
commission if the division dxrector, in his discretion, determines that the commission shall
hear the matter.

History: 1953 Comp., § 65-11-6, enacted by Laws
1978, ch. 272, § 6;1977, ch. 285, 8 75;1979,ch.175,8 2.

The 1979 amendment added the second sentence in
Subsection B. .

Geothermal Resources Conservation Act. — See
T1-5-1 NMSA 1978 and notes thereto.

Law review. — For comment on geothermal energy
and water law, see 19 Nat. Resources J. 445 (1979).

. 7 1-5»8. ‘Enumeration of powers.

I'.aw- review. — For comment on geothermal energy -

. 'andwamxaw,ml.s Nat. Resources J. 445 (1979).

: 71»5»10 Allocatmn of productxono

an review. — For comment on geothermal energy
and water law, ses 19 Nat. Resources J. 445 (1979)

71-»5-11 Equltable allocatlon of productlon spacing; poolmg

Law review. — For comment on geothermal energy

" . and water law, see 19 Nat. Resources J. 445 (1979).

e e
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' 71-8-17. ] Rules of procedure in hearings; manner of glvmg notice; record

of rules, regulations and orders.
The division shall prescnbe its rules of order or procedure in hearings or other

" proceedings before it under the Geothermal Resources Conservation Act. Any notice
. required to be given under that act or under any rule, regulation or order prescribed by the
- commission or division shall be by personal service on the person affected, or by publication

once in a newspaper of general circulation published at Santa Fe and once in a newspaper

‘of general circulation published in the county, or eath of the counties if there is more than
“one, in which any land, geothermal resources or other property which may be affected shall

be situated. The notice shall issue in the name of *“the state of New Mexico” and shall be
signed by the director of the division, and the seal of the commission shall be impressed
thereon, and it shall specify the number and style of the case, and the time and place of

" hearing, shall briefly state the general nature of the order or regulation contemplated by
the division on its own motion or sought in a proceeding brought before the commission or-
division, the name of the petitioner or applicant and, unless the order, ruie or regulation

is intended to apply to and affect the entire state, it shall specify or generally describe the
common source or sources of supply that may be affected by such order, rule or regulation.

- Personal service thereof may be made by any agent of the division or by any person over

the age of eighteen years in-the same manner as is provided by law for the service of

summons in civil actions in the district courts of this state. Such service shall be complete
- at the time of such personal service or on the date of such publicaticn, as the case may be.
Proof of service shall be the affidavit of the person making personal service or of the -

publisher of the newspaper in which publication.is had, as the case may be. All rules,

_regulations and orders made by the commission or division shall be entered in full by the

director thereof in a book to be kept for such purpose by the division, which shall be a public

. record and open to inspection at all times during reasonable office hours. A copy of any rule,

regulation or order, certified by the director of the division under the seal of the commission,

, shall be received in ev1dence in all courts of the state with the same effect as the: ongmal |

Hlatory- 1978 Comp., § 71-5-17 1, enacted by Laws Geothermal Resources Conaervatlon Act. See
19119 ch. 326. § L _ - T15-1 NMSA 1978 and notes thereto..

"71 5-17 2. Subpoena power; 1mmumty of natulral persons requlred to

testify. -

" The commission or any member thereof, or the director of the division or his authorized

representative, may subpoena witnesses, require their attendance and giving of testimony.": = -
before it and require the production of books, papers and records in any proceeding before:

the commission or the division. No person shall be excused from attending and testifying

or from producing books, papers and records before the commission or the division, or from.

complying with a subpoena, in any hearing, investigation or proceeding held by or before
the commission or division or in any cause or proceeding in any court by or against the
commission or division, relative to matters within the jurisdiction of the commission or
division, on the ground or for the reason that the testimony or evidence, documentary or
otherwise, required of him may tend to incriminate him or subject him to a penalty or
forfeiture; provided that nothing herein contained shall be construed as requiring any
person to produce any books, papers or records, or to testify in response to any inquiry, not

“pertinent to some question lawfully before the commission or division or court for-

determination. No natural person shall be subjected to criminal prosecution or to any
penalty or forfeiture for any transaction, matter or thing concerning which he may be
required to testify or produce evidence, documentary or otherwise, before the commission
or division, or in compliance with a subpoena or in any cause or proceeding; provided, that
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A'no person tesufymg shall be exempted from prosecutlon and pumshment for perjury
' mmtted in so teatxfymg

History: 1978 Comp., 3 71-5-11.2. enacted by Laws
. 1979, ch. 326, § 2

71-=5=17 3. Fanlure or refusal to comply with subpoena° refusal to testify;
contempt.

In case of failure or refusal on the part of any person to comply with any subpoena issued

" - by the commission or any member thereof, or the director of the division or his authorized
* representative; or on the refusal of any witness to testify or answer as to any matters

regarding which he may be lawﬁxlly interrogated, any district court, on the application of
the commission or division, may issue an order and compel the person.to comply with the
' aubpoena and to attend before the commission or division and produce such documents and
give hxs teatimony upon such matters as may be lawfully required.

‘History: 1978 Comp,, § 71-5-17 3, enacted by Laws
1979, ch. 326, 8 3

T1-5-17.4. Perjury; punishment.

If any person of whom an oath shall be required under the provisions of the Geothermal
Resources Conservation Act, or by ‘any rule, regulation or order of the commission or
division, shall willfully swear falsely in regard to any matter or thing respecting which such
oath is required, or shall willfully make any false report or affidavit required or authorized
" by the provisions of the Geothermal Resources Conservation Act or by any rule, regulation
- or order of the commission or divisiun, such person shall be guilty of a felony and, upon

conwctxon, sha.ll be u:npnsoned for not more than five years nor less than six months.

: Hlatory' 1978 Comp.,, 9 71-5-17 4, enacted by Laws " Geothermal Reaources Conservation: Act. — See
' 19‘(9, ch. 326. g4 - . ' . ~ 71-5-1 NMSA 1978 and notes thereto. -

71 5-17 5 Addxtlonal powers of commission or dwxsxon, hearings before
' ' exammer hearings de novo. :

. In addition to the powers and authority, either express or unphed granted to the oil
conservanon commission or division, the division may, in prescribing its rules of order or

procedure in connection with hearings or other proceedings before the division, provide for:

the appointment of one or more examiners to be members of the staff of the division to
_conduct hearings with respect to matters properly coming before the division and to make
" reports and recommendations to the director of the division with respect thereto. Any

| " member of the commission or the director of the division or his authorized representative -
_: may serve as an examiner. The division shall promulgate rules and regulations with regard
" to hearings to be conducted before examiners, and the powers and duties of the examiners

~_in any particular case may be limited by order of the division to particular issues or to the

‘performance of particular acts. In the absence of any limiting order, an examiner appointed

~ to hear any particular case may regulate all proceedings before him and perform all acts

- and . take all measures necessary or proper for the efficient and orderly conduct of the

;o hearing, including the swearing of witnesses, receiving of testimony and exhibits offered in

.-, evidence subject to objections as may be imposed, and shall cause a complete record of the
* - proceeding to be made and transcribed and shall certify the same to the director of the
... . division for consideration together with the report of the examiner and his
. recommendations in connection therewith. The director of the division shall base the
. decision rendered in any matter or proceeding heard by an examiner, upon the transcript
of testimony and record made by or under the supervision of the examiner in connection -

.. with the proceeding, and the decision shall have the same force and effect as if the hearing
. had been conducted before the director of the division. When any matter or proceeding is

v 8
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- referred to an examiner a.nd a decmon is rendered thereon, any party adversely affected -

may have the matter heard de novo before the commission upon apphcatmn ﬁled w1th the - .

division wnthm thn'ty days from the time the decxsxon is rendered.

llmory- nsns Comp., 8§ 71-5-17 5. elulcted by Lawo
179, ch. 32& § 5. A _

1140



ARTICLE 25

Coal Surfacemining
(Repealed by Laws 1979, ch. 291, § 38.)

69-25-1 to 69-25-21. Repealed.

Repeal. — Laws 1979, ch. 291, § 38, repeals 63-25-1 ing. For present provisions, see 69-25A-1 to 63-25A-35
to 69-25-21 NMSA 1978, relating to coal surface min- NMSA 1978.

ARTICLE 25A
Surface Mining

Sec. Sec.
69-25A-1. Short title. 69-25A-20. Environmental protection performance
69-25A-2. Purpose of act. standards; surface effects of under-
69-25A-3. Definitions. ground coal mining operations.
"69-25A-4. Coal surface mining commission; duties. 69-25A-21. Inspection and monitoring.
69-25A-5. Regulations. 69-25A-22. Penalties and sanctions.
- 69-25A-6. Procedure for adopting regulations. 69-25A-23. Release of performance bonds.

69-25A-7. Petition to initiate regulations. . 69-25A-24. Citizen suits.
69-25A-8. Director; duties. 69-25A-25. Enforcement.
69-25A-9. General provisions pertaining to permits. 69-25A-26. Areas unsuitable for surface coal mining;
69-25A-10. Permit application requirements. petitions; exclusions.
69-25A-11. Public liability and self-insurance 69-25A-27. Cooperative agreement between the state
. requirements. of New Mexico and the United States.
69-25A-12. Reclamation plan requirements. 69-25A-28. Applicability to public agencies, public
69-25A-13. Performance bonds. utilities and public corporations.
69-25A-14. Permit approval or denial. 69-25A-29. Administrative review.
69-25A-15. Revision of permits. 69-25A-30. Judicial review.
69-25A-16. Coal exploration. 69-25A-31. Exclusions. )
69-25A-17.  Public notice and public hearings. 69-25A-32. Conflict of interest; penalty; disclosure.
69-25A-18. Decisions of director and appeals. 69-25A-33. Experimental practices or other use.
69-25A-19. Environmental protection performance 69-25A-34. Termination of act.

standards; surface coal mining 69-25A-35. Administrative procedures; applicability.

operations.

69-25A-1. Short title.
This act [69-25A-1 to 69-25A-35 NMSA 1978] may be cited as the “Surface Mining Act.”

History: Laws 1979, ch. 291, § 1.

69-25A-2. Purpose of act.

It is the purpose of the Surface Mining Act [69-25A-1 to 69-25A-35 NMSA 1978] to:

A. establish a program to protect society and the environment from the adverse
effects of surface coal mining operations;

B. assure that the rights of surface landowners and other persons with a legal
interest in the land or appurtenances thereto are fully protected against losses resulting
from the improper conduct of such operations;

C. assure that surface mining operations are not conducted where reclamation as
required by the Surface Mining Act is not feasible;

D. assure that surface coal mining operations are conducted in a manner which will
protect the environment; .

E. assure that adequate procedures are undertaken to reclaim surface areas as
contemporaneously as possible with the surface coal mining operations;
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F. assure that the coal supply essential to the nation’s energy requirements and to
its economic and social well-being is provided, and to strike a balance between protection
of the environment and agricultural productivity and the nation’s need for coal as an
essential source of energy;

G. assure that appropriate procedures are provided for public partlclpatmn in the
development, revision and enforcement of regulations, standards, reclamatlon plans or
programs established under the Surface Mining Act; and

H. establish a regulatory program appropriate to the terrain, climate, biologic,
chemical and other physical conditions in areas subject to mining operations within New
Mexico so that the primary governmental responsibility for developing, authorizing, issuing
and enforcing regulations for surface mining and reclamation operations shall rest with the
state, and so that New Mexico may assume exclusive jurisdiction over the regulation of
surface coal mining and reclamation operations within this state, as contemplated by the
federal Surface Mining Control and Reclamation Act of 1977, 30 U.S.C. Sections 1201 - 1328
Q977).

History: Laws 1979, ch. 291, § 2.

69-25A-3. Definitions.

As used in the Surface Mining Act [69-25A-1 to 69-25A-35 NMSA 1978

A. “commission” means the coal surface mining commission; .

B. “director,” when used without further qualification, means the director of the
mining and minerals division of the energy and minerals department or his designee;

C. “alluvial valley floors” means the unconsolidated stream-laid deposits holding
streams where water availability is sufficient for subirrigation or flood irrigation.
agricultural activities, but does not include upland areas which are generally overlain by
a thin veneer of colluvial deposits composed chiefly of debris from sheet erosion, deposits
by unconcentrated -runoff or slope wash together w1th talus, other mass movement:
accumulation and windblown deposits; *

D. “approximate original contour” means that surface configuration achieved by

- backfilling and grading of the mined area so that the reclaimed area, including any

terracing or access roads, closely resembles the general surface configuration of the land
prior to mining, and blends into and complements the drainage pattern of the surrounding
terrain with all highwalls and spoil piles eliminated; water impoundments may be
permitted where the director determines that they are in compliance with Paragraph (8)
of Subsection B of Section 19 [69-25A-19 B(8) NMSA 1978] of the Surface Mining Act; L

E. “imminent danger to the health and safety of the public” means the existence of =
any condition or practice, or any violation of a permit or other requirement of the Surface
Mining Act, in a surface coal mining and reclamation operation, which condition, practice
or violation could reasonably be expected to cause substantial physical harm to persons
outside the permit area before such condition, practice or violation can be abated. A
reasonable expectation of death or serious injury before abatement exists if g rational
person, subjected to the same conditions or practices giving rise to the peril, would not
expose himself to the danger during the time necessary for abatement; A

F. “operator” means any person engaged in coal mining who removes or intends to
remove more than two hundred fifty tons of coal from the earth by coal mining within twelve
consecutive calendar months in any one location;

G. “other minerals” means clay, stone, sand, gravel, metalliferous and
nonmetalliferous ores, and any other solid material or substances of commercial value
excavated in solid form from natural deposits on or in the earth, exclusive of coal and those
minerals which occur naturally in liquid or gaseous form;

H. “permit” means a permit to conduct surface coal mining and reclamation
operations issued by the director pursuant to the Surface Mining Act;

I. “permit applicant” or “applicant” means a person applying for a permit;
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J. “permit area” means the area of land indicated on the approved map submitted
by the operator with his application, which area of land shall be covered by the operator’s
bond as required by Section 13 {69-25A-13 NMSA 1978] of the Surface Mining Act, and shall
be readily identifiable by appropriate markers on the site;

K. “permittee” means a person holding a permit; ‘

L. “person” means an individual, partnership, association, society, joint stock
' company, firm, company, corporation or other business organization;

M. the term “prime farmland” shall be defined by regulation of the commission after -
considering such factors as moisture availability, temperature regime, chemical balance,
" permeability, surface layer composition, susceptibility to flooding, erosion characteristics,
history of use for intensive agncultural purposes: and regulations 1ssued by the United
States secretary. of agriculture; .

N. “reclamation plan” means a plan submitted by an apphcant for a permit which
sets forth a plan for reclamation of the proposed surface coal mining operations pursuant
to Section 12 [69-25A-12 NMSA 1978] of the Surface Mining Act;

0. “surface coal mining and reclamation operations” means surface coal mining
operations and all activities necessary and incident to the reclamation of such operations
after the date of enactment of the Surface Mining Act;

P. “surface coal mining operations” means: '

(1) activities conducted on the surface of lands:in connection with a surface coal
mine or activities subject to the requirements of Section 20 [69-25A-20 NMSA 1978] of the
Surface Mining Act relating to surface operations and surface impacts incident o an
underground coal mine. Such activities include excavation for the purpose of ebtaining coal,
including such common methods as contour, strip, auger, mountaintop removal, box cut,
open pit and area mining. These activities also include uses of explosives and blasting and
in situ distillation or retorting, leaching or other chemical or physical processing, and the
cleaning, concentrating or other processing or preparation, including loading of coal at or
near the mine site. Provided, however, that such activities do not include the extraction
of coal incidental to the extraction of other minerals: where coal does not exceed sixteen
and two-thirds percent of the tonnage of minerals removed for purposes of commercial use
or sale or coal exploration subject to Section 16 [69-25A-16 NMSA 1978] of that act; and

(2) the areas upon which such activities occur or where such activities disturb
the natural land surface. Such areas shall also include any adjacent land, the use of which
is incidental to any such activities, all lands affected by the construction of new roads or
the improvement or use of existing roads to gain access to the site of such activities and
for haulage and excavations, workings, impoundments, dams, ventilation shafts, entryways,
refuse banks, dumnps, stockpiles, overburden piles, spoil banks, culm banks, tailings, holes
or depressions, repair areas, storage areas, processing areas, shipping areas and other areas
upon which are sited structures, facilities or other property or materials on the surface,
resulting from or incident to such activities;

Q.. “unwarranted failure to comply” means the failure of a permittee to prevent the
occurrence of any violation of his permit or any requirement of the Surface Mining Act due
to indifference, lack of diligence or lack of reasonable care, or the failure to abate any
violation of such permit or the Surface Mining Act due to indifference, lack of diligence or
lack of reasonable care; and

R. “lignite coal” means consolidated lignitic coal having less than eight thousand
three hundred BTU’s per pound, moisture and mineral matter free.

History: Laws 1979, ch. 291, § 3.
A.L.R. reference, -~ Validity and construction of
statutes regulating strip mining, 86 A.L.R.3d 27.

69-25A-4. Coal surface mining commission; duties.

A. The “coal surface mining commission” is created. The commission shall consist of:
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(1) the director of the bureau of mines and r:ineral resources or a member of his staff
designated by him;

(2) thedirector of the department of game and fish or a member of his staff designated
by him;

(3) the director of the envn'onmental 1mprovement division or a member of his staff
designated by him,;

(4) the chairman of the soil and water conservation commission or a member of his
staff designated by him;

(5) the director of the agricultural experiment station of New Mexico state umversu:y
or a member of his staff designated by him;

(6) the state engineer or a member of his staff designated by him; and :

(7) the commissioner of public lands or a member of his staff’ designated by him.

B. The commission shall elect a chairman and other necessary officers and keep records
of its proceedmgs

C. The commission shall convene upon the call of the chairman or a majority of its
members.

D. A majority of the commission is a quorum for the transaction of business. However,
no action of the commission is valid unless concurred in by at least three of the members
present.

E. The commission shall perform those duties as specified in the Surface Mining Act
[69-25A-1 to 69-25A-35 NMSA 1978] relating to the promulgation of regulations and as
specified in Section 29 [69-25A-29 NMSA 1978] of that act relatmg to appeals from the
decisions of the director.

History: Laws 1979, ch. 291, § 4, _ Am. Jur. 2d and CJ.S. references. — 54 Am. Jur.
Effective date. — Laws 1979, ch. 291, contains no 2d Mines and Minerals § 173.

effective date provision, but was enacted at a session 58 C.J.S. Mines and Minerals § 229.

which adjourned on March 17, 1979. See N.M. Const.,

art. IV, § 23.

State engineer. — The “state engineer” is the
director of the water resources division of the natural
resources department. See 72-2-1 NMSA 1978.

69-25A-5. Regulations.

A. The commission shall adopt and file such reasonable regulations as are necessary to
implement the Surface Mining Act [69-25A-1 to 69-25A-35 NMSA 1978] and as are consistent
with that act. Such regulations shall be concise and written in plain, understandable
language and shall include regulations governing surface coal mining and the issuance of

permits during the interim period following the effective date of that act and preceding the .

date which occurs eight months following the date upon which that act is approved as a
part of a state program within the meaning of Section 503 of the federal Surface Mining
Control and Reclamation Act of 1977, 30 U.S.C., Section 1253 (1977). In promulgating the
interim regulations, the commission shall consider existing federal law relating to surface
coal mining operations. The interim regulations shall govern surface coal mining 6perations
of applicants and permittees during the interim period or until a permittee receives a permit
issued pursuant to the Surface Mining Act which shall be valid beyond the interim period.
Such regulations shall provide that permits issued during such interim period may be
permits either as defined in Section 3 [69-25A-3 NMSA 1978] of the Surface Mining Act or
as were previously issued pursuant to Laws 1972, Chapter 68, as amended, and regulations
issued pursuant to such laws. Such permits shall be subject to performance standard
regulations promulgated pursuant to the Surface Mining Act.

B. Except for the persons having a permit to which Section 9 [69-25A-9 NMSA 1978] of
the Surface Mining Act is applicable, no person shall engage in or carry out any surface
coal mining operations during the interim period unless such person has first obtained a
permit issued by the director pursuant to regulations promulgated for the interim penod
under Subsection A of this section.
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History: Laws 1979, ch. 291, § 5 compiled as 69-25-1, 69-25-3 to 69-25-21 NMSA 1978
Effective date. — Laws 1979, ch. 291, contams no and was repealed by Laws 1979, ch. 291, § 38.
effective date provision, but was enacted at the session Am. Jur. 2d and CJ.S. references. — 54 Am. Jur.
which adjourned on March 17, 1979. See N.M. Const., 2d Mines and Minerals §§ 172, 173.
art. IV, § 23. 58 C.J.S. Mines and Minerals § 229.

Compiler’s note. — Laws 1972, Chapter 68, referred
to in the fifth sentence in Subsection A, was formerly

69-25A-6. Procedure for adopting regulations.

A. No regulation may be adopted, amended or repealed without a public hearing before
the commission or a hearing officer designated by the commission.

B.. The public hearing shall be held in Santa Fe and a verbatim record shall be maintained
of all proceedings. Notice of the subject, time and place of the hearing, the manner in which
interested persons may present their views, and the method by which copies of the proposed
regulation or amendment may be obtained shall be:

(1) published at least thirty days prior to the hearing date in a newspaper of g«=neral
circulation in the state; and

(2) mailed at least thirty days prior to the hearing date to all persons who have made
a written request for advance notice of hearings.

C. The commission shall allow all interested persons a reasonable opportunity to submit
arguments and to examine witnesses testifying at the hearing. '

D. The commission may designate a hearing officer to take evidence at the hearing.

E. Any person appearing or represented at the hearing shall, upon written request, be
given written notice of the commission’s action on the proposed adoption, amendment or
repeal of a regulation.

F. No regulation, its amnendment or repeal shall be effective until thirty days after it is
filed, as required under the State Rules Act [14-3-24, 14-3-25, 14-4-1 to 1449 NMSA 1978].

History: Laws 1979, ch. 291, § 6.

69-25A-7. Petition to initiate regulations.

A. After the commission has adopted the regulations required by the Surface Mining Act
[69-25A-1 to 69-25A-35 NMSA 1978}, any person may petition the commission to initiate
a proceeding for the issuance, amendment or repeal of a rule under that act.

B. Such petitions shall be filed with the chairman of the commission and shall set forth
the facts which it is ‘claimed establish that it is necessary to issue, amend or repeal a
regulation under the Surface Mining Act.

C. The commission may hold a public hearing or may conduct such investigation or
proceeding as the commission deems appropriate in order to determine whether or not such
petition should be granted.

D. Within ninety days after the filing of a petition described in Subsection A of this
secticn, the commission shall either grant or deny the petition. If the commission grants

-such petition, the commission shall promptly commence an appropriate proceeding in
accordance with the provisions of the Surface Mining Act. If the commission denies such
petition, the commission shall so notlfy the petitioner in writing setting forth the reasons
for such denial.

History: Laws 1979, ch. 291, § 7.

69-25A-8. Director; duties.

The director shall perform all duties specified in the Surface Mining Act [69-25A-1 to
69-25A-35 NMSA 1978] to be performed by the director and shall exercise all powers of
enforcement and administration arising under that act not otherwise expressly delegated
to the commission. The director shall execute and administer the commission’s regulations.
The director shall coordinate his review and issuance of permits for surface coal mining
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and reclamation with any other state or federal permit process applicable to the proposed
operations. Provided, that nothing in that act shall be construed to supersede the authority
which any state department or agency has with respect to the management, protection and
utilization of the state lands and resources under its jurisdiction.

History: Laws 1979, ch. 291, § 8. ' 58 C.J.S. Mines and Minerals § 229.
Am. Jur. 2d and CJ.S. references. — 54 Am. Jur. .
2d Mines and Minerals § 173.

69-25A-9. General provnsmns pertaining to permits.

A. No later than eight months from the date on which the Surf‘ace Mmmg Act [69-25A-1
to 69-25A-35 NMSA 1978] is approved as part of a state program within the meaning of
Section 503 of the federal Surface Mining Control and Reclamation Act of 1977, 30 U.S.C.
Section 1253 (1977), no person shall engage in or carry out any surface coal mining
operations unless such person has first obtained a permit issued by the director pursuant
to Section 14 [69-25A-14 NMSA 1978] of the Surface Mining Act; provided, that a person
conducting surface coal mining operations under a permit issued pursuant to Laws 1972,
Chapter 68, as amended in effect upon the effective date of the Surface Mining Act or issued
prior to the approval of a state program may conduct such operations beyond such period
if an application for a permit has been filed in accordance with the provisions of that act,
and the initial administrative decision has not been rendered.

B. All permits issued pursuant to the requirements of the Surface Mining Act shall be
issued for a term not to exceed five years; provided, that if the applicant demonstrates that
a specified longer term is reasonably needed to allow the applicant to obtain necessary
financing for equipment and the opening of the operation and if the application is full and
complete for such specified longer term, the director may grant a permit for the longer term.
A successor in interest to a permittee who applies for a new permit within thirty days of
succeeding to such interest and who is able to obtain the bond coverage of the original
permittee may continue surface coal mining and reclamation operations according to the
approved mining and reclamation plan of the original permittee until the successor’s
application is grant.ed or denied.

C. A permit shall terminate if the permlttee has not commenced the surface coal mining
operations covered by such permit within three years of the issuance of the permit; provided,
that the director may grant reasonable extensions of time upon a showing that such
extensions are necessary by reason of litigation precluding sueh commencement or
threatening substantial economic loss to the permittee, or by reason of conditions beyond
the control and without the fault or negligence of the permittee. Provided further, that with
respect to coal to be mined for use in a synthetic fuel facility or specific major electric:
generating facility, the permittee shall be deemed to have commenced surface coal mining

operations at such time as the construction of the synthetic fuel or generating facility is
initiated.

D. Any valid permit issued pursuant to the Surface Mining Act shall carry with it the
right of successive renewal upon expiration with respect to areas within the boundaries of
the existing permit. The permittee may apply for renewal and the renewal shall be issued
(provided that on application for renewal the burden shall be on the opponents of renewal),
subsequent to fulfillment of the public notice requirements of Sections 17 and 18 [69-25A-17
and 69-25A-18 NMSA 1978] of that act unless it is established that and [any] written findings
by the director are made that:

(1) the terms and conditions of the existing permit are not being satisfactorily met;

_ (2) the present surface coal mining and reclamation operation is not in compliance
with the environmental protection standards of the Surface Mining Act or regulations
promulgated thereunder;

(3) the renewal requested substantially jeopardizes the operator’s continuing
responsibility on existing permit areas;
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(4) the operator has not provided evidence that the performance bond in effect for
the operation will continue in full force and effect for any renewal requested in the
application as well as any additional bond the director might require pursuant to Section
13 [69-25A-13 NMSA 1978] of the Surface Mining Act; or

(5) any additional revised or updated information required by the director has not
been provided. Prior to the approval of any renewal of permit, the director shall provide
- motice to the appropriate public authorities.

E. If an application for renewal of a valid permt includes a proposal to extend the mining
operation beyond the boundaries authorized in the existing permit, the portion of the
. application for renewal of a valid permit which addresses any new land areas shall be
subject to the full standards applicable to new applications under the Surface Mining Act.
Provided, that if the surface coal mining operations authorized by a permit issued pursuant
to that act were not subject to the standards contained in Subparagraphs (a) and (b) of
Paragraph (5) of Subsection B of Section 14 [69-25A-14 B(5Xa) and (b) NMSA 1978] of that
act by reason of complying with the proviso of Paragraph (5) of Subsection B of Section 14.
{69-25A-14 B(5) NMSA 1978] of that act, then the portion of the application for renewal of
the permit which addresses any new land areas previously identified in the reclamation plan
submitted pursuant to Section 12 [69-25A-12 NMSA 1978] of that act shall not be subject
to the standards contained in such subparagraphs.

F. Any permit renewal shall be for a term not to exceed the penod of the original permit
established by the Surface Mining Act. Application for permit renewal shall be made at least
one hundred twenty days prior to the expiration of the valid permit.

History: Laws 1979, ch. 291, § 9. : 69-25-3 to 69-25-21 NMSA 1978 and was repealed by

Effective date. -— Laws 1979, ch. 291, contains no Laws 1979, ch. 291, § 38. ]
effective date provision, but was enacted at the session Am. Jur. 2d and CJ.S. references. — 54 Am. Jur
which adjourned on March 17, 1979. See N.M. Const., 2d Mines and Minerals § 173.

art. IV, § 23. 58 C.J.S. Mines and Minerals § 229.
Compiler’s note, — Laws 1972, Chapter 68, referred .
1o in Subsection A, was formerly compiled as 69-25-1,

69-25A.-10. Permit appllcatlon requirements.

A. Each application for a surface coal mining and reclamatlon permit pursuant to the
Surface Mining Act [69-25A-1 to 69-25A-35 NMSA, 1978] shall be accompanied by a fee as
determined by regulation of the commission. Such fee may be less than but shall not exceed
the actual or anticipated cost of reviewing, administering and enforcing the permit. All fees
collected by the director shall be deposited with the state treasurer to be placed in a special
fund and are appropriated for expenditure by the director in administering that act. The
director may develop procedures so as to enable the cost of the fee to be paid over the term
of the permit.

B. The permit application shall be submitted in a manner satisfactory to the director and
shall contain, among other things:

(1) the names and addresses of the permit applicant, every legal owner of record of
the property (surface and mineral) to be mined, the holders. of record of any leasehold
interest in the property, any purchaser of record of the property under a real estate contract,
the operator, if he is a person different from the applicant, and, if any of these are business
entities other than a single proprietor, the names and addresses of the principals, officers
and resident agent;

(2) the names and addresses of the owners of record of all surface and subsurface
areas adjacent to any part of the permit area;

(3) astatement of any current or previous surface coal mining permits in the United
States held by the applicant and the permit identification and each pending application;

(4) if the applicant is a partnership, corporation, association or other business entity,
the following where applicable: the names and addresses of every officer, partner, director
or person performing a furnction similar to a director of the applicant, together with the
name and address of any person owning, of record, ten percent or more of any class of voting
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stock of the applicant, and a list of all names under which the applicant, partner or principal
shareholder previously operated a surface coal mining operation within the United States
within the five-year period preceding the date of submission of the application;

(5) a statement of whether the applicant, any subsidiary, affiliate or persons
controlled by or under common control with the applicant, has ever held a federal or state
mining permit which, in the five-year period prior to the date of submission of the
application, has been suspended or revoked or has had a mining bond or similar security
deposited in lieu of bond forfeited and, if so, a brief explanation of the facts involved;

(6) a copy of the applicant’s advertisement to be published in a newspaper of general
circulation in the locality of the proposed site at least once a week for four successive weeks,
and which includes the ownership, a description of the exact location and boundaries of the
proposed site sufficient so that the proposed operation is readily locatable by local residents,
and the location of where the application is available for public inspection;

(7) a description of the type and method of coal mining operation that exists or is
proposed, the engineering techniques proposed or used and the equipment used or proposed
to be used; ' '

(8) the anticipated or actual starting and termination dates of each phase of the
mining operation and number of acres of land to be affected; .

(9) an accurate map or plan, to an appropriate scale, clearly showing the land to be
affected as of the date of the application, the area of land within the permit area upon which
the applicant has the legal right to enter and commence surface mining operations, and
a statement of those documents upon which the applicant bases his legal right to enter and
commence surface mining operations on the area affected and whether that right is the-
subject of pending court litigation. Provided, that nothing in the Surface Mining Act shall
be construed as vesting in the director or the commission the jurisdiction to adjudicate
property title disputes;

(10) the name of the watershed and location of any surface stream or tnbutary into
which surface and pit drainage will be discharged;

(11) a determination of the probable hydrologic consequences of the mining and
reclamation operations, both on and off the mine site, with respect to the hydrologic regime,
quantity and quality of water in surface and ground water systems, including the dissolved
and suspended solids under seasonal flow conditions, and the collection of sufficient data
for the mine site and surrounding areas so that an assessment can be made by the director
of the probable cumulative impacts of all anticipated mining in the area upon the hydrology
of the area and particularly upon water availability. Provided, that this determination shall
not be required until such time as hydrologic information on the general area prior to

mining is made available from an appropriate federal or state agency. Provided, that the: : -

permit shall not be approved until such information or comparable information developed
by either a professional engineer registered in New Mexico or a professional hydrologist
is available and is incorporated into the application;

(12) when requested by the director, the climatological factors that are peculiar to
the locality of the land to be affected, including the average seasonal precipitation, the
average direction and velocity of prevailing winds and the seasonal temperature ranges;

(13) accurate maps to an appropriate scale clearly showing the land to be affected
as of the date of application and all types of information set forth on topographical maps

-of the United States geological survey of a scale of 1:24,000 or 1:25,000 or larger, including

all manmade features and significant known archaeological sites existing on the date of
application. Such a map or plan shall, among other things specified by the director, show
all boundaries of the land to be affected, the boundary lines and names of present owners
of record of all surface areas abutting the permit area, and the location of all buildings
within one thousand feet of the permit area;

(14) cross-section maps or plans of the land to be affected. including the actual area
to be mined, prepared by or under the direction of and certified by a qualified professional
engineer registered in New Mexico, with assistance from experts in related fields such as
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geology, land surveying and landscape architecture, showing pertinent elevation and
location of test borings or core samplings and depicting the following information:

(a) the nature and depth of the various strata of overburden;

(b) the location of subsurface water, if encountered, and its quality;

. (c) the nature and thickness of any coal or rider seam ebove the coal seam to
be mined; A :
(d) the nature of stratum immediately beneath the coal seam to be mined;

(e) all mineral crop lines and the strike and dip of the coal to be mined within
the area of land to be affected; :

(f) existing or previous surface mining limits; .

(g) the location and extent of known workings of any underground mines,
including mine openings to the surface;

(h) the location of aquifers;

(i) the estimated elevation of the water table; \

() the location of spoil, waste or refuse areas and topsoil preservation areas;

(k) the location of all impoundments for waste or erosion control;

() any settling or water treatment facility; constructed or natural drainways and
the location of any discharges to any surface body of water on the area of land to be aﬁ'ected
or adjacent thereto; and

(m) profiles at appropriate cross sections of the anticipated final surface
configuration that will be achieved pursuant to the operator’s proposed reclamation plan;

(15) a statement of the result of test borings or core samplings from the permit area,
including logs of the drill holes; the thickness of the coal seam found and analysis of the
chemical properties of such coal; the sulfur content of any coal seam; chemical analysis of
potentially acid or toxic forming sections of the overburden; and chemical analysis of the
stratum lying immediately underneath the coal to be mined, except that the provisions of
‘this paragraph may be waived by the director with respect to the specific application by
a written determination that such requirements are unnecessary; _

(16) for those lands in the permit application which a reconnaissance inspection
suggests may be prime farmlands, a soil survey shall be made or obtained according to
regulations of the commission promulgated after consideration of standards established by
the United States secretary of agriculture in order to confirm the exact location of such
prime farmlands, if any; and

(17) information pertaining to coal seams, test borings, core samplings or soil samples
as required by this section shall be made available to any person with an interest which
is or may be adversely affected. Provided, that information which pertains only to the
analysis of the chemical and physical properties of the coal (excepting information regarding
such mineral or elemental content which is potentially toxic in the environment) shall be
kept confidential and not made a matter of public record.

C. Upon a determination by the director that the anticipated annual production from all
coal mining activities of an applicant will not exceed one hundred thousand tons, the
determination of probable hydrologic consequences required by Paragraph (11) of
Subsection B of this section and the statement of the result of test borings or core samplings
required by Paragraph (15) of Subsection B of this section shall, upon the written request
of the applicant, be performed by a qualified public or private laboratory designated by the
director and the cost of the preparation of the determination and statement shall be paid
for by {the] energy and minerals department.

D. Each applicant for a permit shall sibmit to the director as part of the permit
application a reclamation plan which shall meet the requirements of Section 12 [69-25A-12
NMSA. 1978] of the Surface Mining Act.

E. Each applicant for a permit shall file a copy of his application for public inspection
with the county clerk of the county or an appropriate public office approved by the director
where the mining is proposed to occur, except for that information perta.mmg to the coal
seam itself,"
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F. Each applicant for a permit shall submit to the director as part of the permit
application a blasting plan which shall outline the procedures and standards by which the
operator will meet the provisions of Paragraph (15) of Subsection B of Section 19 [69-25A-19
B (15) NMSA 1978] of the Surface Mining Act.

G. Each applicant for a permit shall submit to the director a certificate of insurance or
evidence of self-insurance as required by Section 11 [69-25A-11 NMSA 1978] of the Surface
Mining Act.

History: Laws 1979, ch. 291, § 10. Statutory or coéxtractual obligation to restore sur-
Am. Jur. 2d, AL.R. and CJ.S. references.-—54Am. face after strip or surface mining, 1 A.L.R.2d 575.
Jur. 2d Mines and Minerals §§ 172, 173. 58 C.J.S. Mines and Minerals § 229. -

69-25A-11. Public liability and self-insurance requirements.
A. Each applicant for a permit shall submit to the director as part of the permit

- application a certificate issued by an insurance company authorized to do business in the

United States certifying that the applicant has a public liability policy in force for the
surface coal mining and reclamation operations for which the permit is sought. The policy
shall provide for personal injury and property damage protection in the amount reqmred
by Subsection C of this section.

B. The director may waive the requirement of Subsection A of this sectmn, or may reduce
the amount of such insurance, if the applicant demonstrates to the satisfaction of the
director the existence of a suitable agent to receive service of process in New Mexico and
a history of financial solvency and continuous operation, within or without New Mexico,
sufficient for authorization to self-insure all or part of the amount required by Subsection
C of this section; or the existence of other insurance maintained by the applicant and arising
from an insurance exchange such as Lloyd’s of London, a mutual insurance association or

- a reciprocal insurance association, provided that such other insurance coverage be legally
enforceable within New Mexico, notwithstanding that some or all member companies. of
such associations or exchanges may not be companies authorized to do business in the
United States within the meaning of Subsection A of this section. The director may require
periodic review of the coverage maintained by the applicant. pursuant to this subsection

_following issuance of a permit involving a waiver of the reqmrements of Subsectxon A of
this section.

C. The policy or undertaking of self.insurance or other coverage, or the-total of such
coverage, shall be in an amount determined by the director to be an amount adequate to
compensate any persons damaged as a result of surface coal mining and reclamation
operations, including use of explosives, and entitled to compensation under state law. In

determining such amount, the director shall take into account the liability record of the - -

applicant, the nature and size of the applicant’s proposed operation and the location of the
permit area relative to areas of public access. Such coverage shall be maintained in full force
and effect during the terms of the permit and any renewal, including the length of all
reclamation operations. A certificate of such insurance, if any, shall be submitted to the
director with the application.

D. This section shall have no effect upon the New Mexico Occupational Disease
Disablement Law and the Workmen’s Compensation Act [52-1-1 to 52-1-69 NMSA 1978] and
shall not be construed to give to workmen any cause of action barred by such laws, it bemg

the intent of this section to compensate persons not employed by the applicant. ‘

History: Lawe 1979, ch, 291, § 11, Statutory or contractual obligation to restore sur-
Occupstional Disesse Disablement Law. — See . face after strip or surface mining, 1 A.L.R.2d 575.
52-3-1 NMSA 1978 and notes thereto.
Am. Jur. 2d and A.L.R. references. — 54 Am. Jur.
2d Mines and Minerais § 172.
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69-25A-12. Reclamation plan requirements.

A. Each reclamation plan submitted as part of a permit application shall include, in the
degree of detail necessary to demonstrate that reclamation required by the Surface Mining
Act [69-25A-1 to 69-25A-35 NMSA 1978] can be accomplished, a statement oft

(1) the identification of the lands subject to surface coal mining operations over the
. estimated life of those operations and the size, sequence and timing of the subareas for which
it is anticipated that individual permits for mining will be sought; .

(2) the condition of the land to be covered by the permit prior to any mining including:

(a) the uses existing at the time of the application, and if the land has a history
of previous mining, the uses which preceded any mining;

(b) the capability of the land prior to any mining to support a variety of uses
giving consideration to soil and foundation characteristics, topography and vegetative cover,
and, if applicable, a soil survey prepared pursuant to Section 10 [69-25A-10 NMSA 1978]
of the Surface Mining Act; and

(c) the productivity of the land prior to mining, including appropnate
classification as prime farmlands, as well as the average yield of food, fiber, forage or wood
products from such lands obtained under high levels of management; '

(3) the use which is proposed to be made of the land following reclamation, mcludnng
a discussion of the utility and capacity of the reclaimed land to support a variety of
alternative uses and the relationship of such use to existing land use policies and plans, and
the comments of any owner of the surface, state and local governments or agencies thereof
which would have to initiate, implement, approve or authonze the proposed use of the land
following reclamation;

(4) a detailed description of how the proposed post-mining land use is to be achieved
and the necessary support activities which may be needed to achieve the proposed land use;

(5) the engineering techniques proposed to be used in mining and reclamation and

a description of the major equipment; a plan for the control of surface water drainage and
of water accumulation; a plan, where appropriate, for backfilling, soil stabilization and
compacting, grading and appropriate revegetation; a plan for soil reconstruction,
replacement and stabilization, pursuant to the performance standards in Section 19
[69-25A-19 N'MSA 1978] of the Surface Mining Act, for those food, forage and forest lands
identified in Section 19 [69-25A-19 NMSA 1978] of the Surface Mining Act; an estimate of
the cost per acre of the reclamation, including a statement as to how the permittee plans
. to comply with each of the requirements set out in Section 19 [69-25A-19 NMSA 1978} of”
the Surface Mining Act; , ‘

(6) the consideration which has been given to maximize the utilization and
conservation of the solid fuel resource being recovered so that reaffecting the land in the
future can be minimized;

’ (7) a detailed estimated timetable for the accomplishment of each major step in the
reclamation plan;

(8) the consideration which has been given to makmg the surface mining and
reclamation operations consistent with surface owner plans and apphcable state and local
land use plans and programs;

(9) the steps.to be taken to comply with applicable air and water quality laws and
regulations and any applicable health and safety standards; :

 (10) the consideration which has been given to developing the reclamatmn plan in
a manner consistent with local physical environmental and climatological conditions;

(11) all lands, interests in lands or options on such interests held by the applicant
or pending bids on interests in lands by the applicant, which lands are contiguous to the
area to be covered by the permit;

(12) the results of test boring which the applicant has made at the area to be covered
by the permit, or other equivalent information and data in a form satisfactory to the
director, including the location of subsurface water and an analysis of the chemical
properties, including acid forming properties of the mineral and overburden. Provided, that
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information which pertains only to the analysis of the chemical zr:d physical properties of
the coal (excepting information regarding such mineral or elemental contents which are
potentially toxic in the envuonment) shall be kept confidential and not made a matter of
public record;
(13) a detailed description of the measures to be taken during the mmmg and
reclamation process to assure the protecticn of:
(a) the quahty of surface and gro:nd water systems, both on- and off- mte from
adverse effects of the mining and reclamation process;
(b) the rights of present users to such water; and
(c) the quantity of surface and ground water systems, both on- and off-site, from
adverse effects of the mining and reclamation process or to provide alternative sources of
water where such protection of quantity cannot be assured; and
(14) such other requirements as the commission shall prescribe by regulations.
B. Any information required by this section which is not on public file pursuant to state
law shall be held in confidence by the director.

History: Laws 1979, ch. 291, § 12.

69-25A-13. Performance bonds.

A. After a surface coal mining and reclamation permit application has been approved.
but before the permit is issued, the applicant shall file with the director, on a form prescribed
and furnished by the director, a bond for performance payable to the state, and conditioned
upon faithful performance of all the requirements of the Surface Mining Act [69-25A-1 to

69-25A-35 NMSA 1978] and the permit. The bond shall cover that area of land within the

permit area upon which the operator will initiate and conduct surface coal mining and.
reclamation operations within the initial term of the permit. As succeeding increments of -
surface coal mining and reclamation operations are to be initiated and conducted within
the permit area, the permittee shall file with the director an additional bond or bonds to

. cover such increments in accordance with this section. The amount of the bond required

for each bonded area shall depend upon the reclamation requirements of the approved
permit; shall reflect the probable difficulty of reclamation giving consideration of such
factors as topography, geology of the site, hydrology and revegetation potential, and shall
be determined by the director. The amount of the bond shall be sufficient to assure the -
completion of the reclamation plan if the work had to be performed by the director in the
event of forfeiture, and in no case shall the bond for the entire area under one permit be

less than ten thousand dollars ($10,000).

B. Liability under the bond shall be for the duration of the surface coal mining and .
reclamation operation and for a period coincident with the operator’s responsibility for

revegetation requirements in Section 19 [69-25A-19 NMSA 1978] of the Surface Mining Act. -

The bond shall be executed by the operator and a corporate surety licensed to do business
in the state, except that the operator may elect to deposit cash, negotiable bonds of the
United States government or the state or negotiable certificates of deposit of any bank
organized or transacting business in the United States. The cash deposit or market value
of such securities shall be equal to or greater than the amount of the bond required for the
bonded area.

- C. The director may accept the bond of the applicant itself without separate surety when

'~ the apphcant demonstrates to the satisfaction of the director the existence of a suitable

agent to receive service of process in New Mexico, and:

(1) a history of financial solvency and continuous operation within or without New
Mexico sufficient for authorization to self-insure such amount;

(2) the existence of other corporate bond coverage maintained by the applicant and
arising from an insurance exchange such as Lloyd’s of London, a mutual insurance

association or a reciprocal insurance association, provided that such other corporate
coverage be legally enforceable within New Mexico, notwithstanding that some or -all
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member companies of such associations or exchanges may not be companies authorized to

do business in the United States, provided that the director may require periodic review

of the coverage maintained by the applicant pursuant to this provision followmg the
issuarnce of a permit; or
(3) the existence of a letter of credit constituting a binding commitment to extend
credit in such amount, issued by a national or state bank chartered to do business within
the United States or within any one of the states. The letter of credit shall provide for
- payment to the state upon such conditions as the director shall make at the time of the
granting of the permit, provided that no payment pursuant to such letter of credit shall
.be required prior to a hearing before the commission at which the operator shall have an
opportunity to contest the requirement of payment, which hearing shall be held pursuant
to the requirements of Section 29 [69-25A-29 NMSA 1978] of the Surface Mining Act.
D. Cash or securities so deposited shall be deposited upon the same terms as the terms
upon which surety bonds may be deposited.

E. The amount of the bond or deposit required and the terms of each acceptance of the

applicant’s bond shall be adjusted by the director from time to time as.affected land acreages
are increased or decreased or where the cost of future reclamation changes.

History: Laws 1979, ch. 291, § 13.

69-25A-14. Permit approval or denial.

A. Upon the basis of a complete mining application and reclamation plan or a revision
or a renewal thereof, as required by the Surface Mining Act [69-25A-1 to 69-25A-35 NMSA
1978], including public notification and an opportunity for a public hearing as required by
Section 17 [69-25A-17 NMSA 1978] of that act, the director shall grant, require modification

_of or deny the application for a permit in a reasonable time not to exceed the time limitations
set forth in Section 18 [69-25A-18 NMSA 1978] of that act and notify the applicant in writing.

. The applicant for a permit, or revision of a permit, shall have the burden of establishing
that his application is in compliance with all the requirements of that act. Within ten days
after the granting of a permit, the director shall notify the local governmental officials in
the municipality, if any, and county, in which the area of land to be affected is located that
a permit has been issued and shall describe the location of the-land.

B. No permit or revision application shall be approved unless the application
affirmatively demonstrates and the director finds in writing on the basis of the information
set forth in the application or from information otherwise available which will be
documented in the approval, and made available to the applicant, that:

(1) the permit application is accurate and complete and that all the requirements

of the Surface Mining Act have been complied with;

(2) the applicant has demonstrated that. reclamation as required by the Surface
Mining Act can be accomplished under the reclamation plan contained in the permit
application;

- (3) the assessment of the probable cumulatwe impact of all anticipated mining in the

‘area on the hydrologic regime specified in Subsection B of Section 10 [69-25A-10 B NMSA
1978] of the Surface Mining Act has been made by the director and the proposed operation
thereof has been designed to prevent material damage to the water supply outside the
perm.lt area;,

(4) the area propoz,ed to be mined is not included within an area designated.

unsuitable for surface coal mining pursuant to Section 26 [69-25A-26 NMSA 1978] of the
Surface Mining Act or is not within an area under study for such designation in an
administrative proceeding commenced pursuant to that section (unless in such an area as
to which an administrative proceeding has commenced pursuant to Section 26 [69-25A-26
NMSA. 1978] of that act, the operator making the permit application demonstrates that
prior to January 1, 1977, he has made substantial legal and financial commitments in
relation to the operation for which he is applying for a permit);
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(5) the proposed surface coal mining operation would: .

(a) not interrupt, discontinue or preclude farming on alluvial valley floors that
are irrigated or naturally subirrigated, but, excluding undeveloped range lands which are
not significant to farming on such alluvial valley floors and those lands as to which the
director finds that if the farming-that will be interrupted, discontinued or precluded is of
such small acreage as to be of negligible impact on the farm’s agricultural production; or

(b) not materially damage the quantity or quality of water in surface or
underground water systems that supply these valley floors in Subparagraph (a) of this
paragraph. Provided, that this paragraph shall not affect those surface coal mining
operations which, in the :welve-month period immediately preceding August 3, 1977: (1)
produced coal in commercial quantities, and were located within or adjacent to alluvial
valley floors; or (2) had obtained specific permit approval to conduct surface coal mining
operations within the alluvial valley-floors; and

(6) in cases where the private mineral estate has been severed from the pnvate
surface estate, the applicant has submitted to the director:

(a) the written consent of the surface owner to the extraction of coal by surface
mining methods; or ' .

(b) a conveyance that expressly grants or reserves the right to extract the coal
by surface mining methods; or if the conveyance does not expressly grant the right to extract
coal by surface mining methods, the surface-subsurface legal relationship shall be
determined in accordance with state law. Provided, that nothing in the Surface Mining Act
shall be construed to authorize the director or the commission to adjudicate property rights:
disputes.

C. The applicant shall file with his permit application a schedule listing any and all
notices of violations of the Surface Mining Act and any law, rule or regulation of the United
States, or of any department or agency in the United States, pertaining to air or water"
environmental protection incurred by the applicant in connection with any surface coal
mining operation during the three-year period prior to the date of application. The schedule
shall also indicate the final resolution of any such notice of violation. Where the schedule
or other information available to the director indicates that any surface coal mining

_ operation owned or controlled by the applicant is currently in violation of that act or such

" other laws, rules or regulations referred to in this subsection, the permit shall not be issued
until the applicant submits proof that such violation has been corrected or is in the process.
of being corrected to the satisfaction of the director, department or agency which has
Jjurisdiction over such violation and no permit shall be issued to an applicant after finding
by the director, after opportunity for hearing, that the applicant, or the operator specified
in the application, controls or has controlled mining operations with a demonstrated pattern . -
of willful violations of the Surface Mining Act of such nature and duration with such °
resulting irreparable damage to the environment as to indicate an intent not to comply with
the provisions of that act. :

D. In addition to finding the application in compliance with Subsection B of this section,
if the area proposed to be mined contains prime farmland pursuant to Section 10 [69-25A-10
NMSA 1978] of the Surface Mining Act, the director shall, after consultation with the
United States secretary of agriculture, and pursuant to regulations issued by the United
States secretary of interior with the concurrence of the United States secretary of
agriculture, grant a permit to mine on prime farmland if the director finds in writing that
the operator has the technological capability to restore such mined area, within a reasonable
time, to equivalent or higher levels of yield as nonmined prime farm.and in the surrounding
area under equivalent levels of management and can meet the soil reconstruction standards
in Section 19 [69-25A-19 NMSA 1978] of that act. Except for compliance with Subsection
B of this section, the requirements of this subsection shall apply to all permits issued after
August 3, 1977. Nothing in this subsection shall apply to any permit issued prior to August
3, 1977, or to any revisions or renewals thereof, or to any existing surface coal mining
operations for which a permit was issued prior to August 3, 1977.
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History: Laws 1979, ch. 291, § 14. 58 C.J.S. Mines and Minerals § 229.
Am. Jur. 2d and CJ.S. references. — 54 Am. Jur. ’ i
2d Mines and Minerals § 173. i

69-25A-15.. Revision. of permits..

A. During the term of the permit the permittee may submit an application for a revision
. of the permit, together with a revised reclamation plan, to the director. An application for
a revision of a permit shall not be approved unless the director finds that reclamation as
required by the Surface Mining Act [69-25A-1 to 69-25A-35 NMSA 1978] can be
~ accomplished under the revised reclamation plan. The revision shall be approved or
disapproved within the period of time established in Section 14 [69-25A-14 NMSA 1978] of
that act. The director shall establish guidelines for a determination of the scale or extent-
of a revision request for which all permit application information requirements and
procedures, including notice and hearings, shall apply. Provided, that any revisions which
propose significant alterations in the reclamation plan shall, at a minimum, be subject to
notice and hearing requirements. Any extensions to the area covered by the permit, except
incidental boundary revisions, must be made by application for another permit.

B. Notransfer, assignment or sale of the rights granted under any permit issued pursuant
to the Surface Mining Act shall be made without the written approval of the director.

C. The director shall, within a time limit prescribed in regulations promulgated by the
commission, review outstanding permits and may require reasonable revision or
modification of the permit provisions during the term of such permit. Provided, that such
revision or modification shall be based upon a written finding and subject to notice and
hearing requirements established by the Surface Mining Act.

History: Laws 1979, ch. 291, § 15.

69- 25A-16 Coal exploration..

A. Coal exploratlon operations which substantmlly dxsturb the natural land surface sha.ll
be conducted in accordance with exploration: regulations issued by the commission. Such
regulations shall include, at 2 minimum: the requirement that prior to conducting any
exploration under this section, any person must file with the director notice of intention
to explore and such notice shall include a description of the exploration area and the period
of supposed exploration; and provisions for reclamation in accordance with the performance
standards in Section 19 [69-25A-19 NMSA 1978] of the Surface Mining Act of all lands
disturbed in exploration, including excavations, roads, drill holes and the removal of
necessary facilities and equipment.

B. Information submitted to the director pursuant to this section as confidential
concerning trade secrets or privileged commercial or financial information which relates
to the competitive rights of the person or entity intended to explore the described area shall
not be gavailable for public examination.

C. Any person who conducts any coal exploration activities which substantially disturb
the natural land surface in violation of this section or regulations issued pursuant thereto
shall be subject to the provisions of Section 22 [69-25A-22 NMSA 1978] of the Surface Mining
Act.

D. No operator shall remove more than two hundred ﬁﬁ'y tons of coal without the spemﬁc
written approval of the director. .

History: Laws 1979, ch. 291, § 16.

69-25A-17. Public notice and public hearings.

A. At the time of submission of an application for a surface coal mining and reclamation
permit, or revision of an existing permit, pursuant to the provisions of the Surface Mining
Act [69-25A-1 to 69-25A-35 NMSA 1978], the applicant shall submit to the director a copy
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of his advertisement of the ownership, precise location and boundaries of the land to be
affected. At the time of submission, such advertisement shall be placed by the applicant
in a local newspaper of general circulation in the county of the proposed surface mine at
least once a week for four consecutive weeks. The director shall notify various local
governmental bodies, planning agencies and sewage and water treatment authorities, and
water companies in the locality in which the proposed surface mining will take place, of
the operator’s intention to surface mine a particularly described tract of land and indicating
the application number, if any, and where a copy of the proposed mining and reclamation
plan may be inspected. These local bodies, agencies, authorities or companies may submit
written comments with respect to the effects of the proposed operation on the environment
which are within their area of responsibility within thirty days following the last
publication of the above notice. Such comments shall immediately be transmitted to the
applicant by the director and shall be made available to the public at the same locations
as are the mining applications. '

B. Any person having an interest which is or may be adversely affected or the officer or
head of any federal, state or local governmental agency or authority may file written
objections to the proposed initial or revised application for a permit for surface coal mining
and reclamation operations with the director within thirty days after the last publication
of the notice as provided in Subsection A of this section. Such objections shall immediately
be transmitted to the applicant by the director and shall be made available to the public.
If written objections are filed and an informal conference requested by the objector within
the thirty-day period, the director shall then designate a hearing officer who shall preside
at an informal conference in the locality of the proposed mining within a reasonable time
after the receipt of such objections and request. The informal conference shall also be held
if requested at any time by the applicant, or-upon the director’s own motion. The date, time
and location of the informal conference shall be advertised by the director in a newspaper
of general circulation in the locality at least two weeks prior to the scheduled conference
date. The hearing officer may arrange with the applicant, upon request by any party to the
administrative proceeding, access to the proposed mining area for the purpose of gathering
information relevant to the proceeding. An electronic or stenographic record shall be made
of the conference proceeding, unless waived by all parties. Such record shall be maintained
and shall be accessible to the parties until final release of the applicant’s performance bond.
In the event all parties requesting the informal conference stipulate agreement prior to the
requested informal conference and withdraw their request, the informal conference need
not be held.

History: Laws 1979, ch. 291, § 17.

69-25A-18. Decisions of director and appeals.

A. Ifaninformal conference has been held pursuant to Section 17 [69-25A-17 NMSA 1978]
of the Surface Mining Act, the director, after receiving the recommendation of the hearing
officer, shall issue and furnish the applicant for a permit and persons who are parties to
the administrative proceedings with the written finding of the director, granting or denying
the permit in whole or in part and stating the reasons therefor, within sixty days of the
informal conference. .

" B. If there has been no informal conference held pursuant to Sectlon 17[69-25A-17 NMSA
1978] of the Surface Mining Act, the director shall notify the applicant for a permit within
ninety days of the last publication required by Subsection A of Section 17 [69-25A-17 A
NMSA 1978] of that act, whether the application has been approved or disapproved in whole
or in part. Upon good cause shown, the time may be extended an additional ninety days.

C. If the application is approved, the permit shall be issued. If the application is
disapproved, specific reasons therefor must be set forth in the notification. Within thirty
days after the applicant is notified of the final decision of the director on the permit
application, the applicant or any person with an interest which is or may be adversely
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affected may request a hearing on the reasons for the final determination. The director shail
. hold a hearing within thirty days of such request and provide notification to all interested
parties at the time that the applicant is so notified. Such hearing shall be of record,
adjudicatory in nature and no person who presided at a conference under Section 17
[69-25A-17 NMSA 1978] of the Surface Mining Act shall either preside at the hearing or
participate in the decision thereon or in any administrative appeal therefrom. Within thirty
days after the hearing the director shall issue and furnish the applicant, and all persdns
who participated in the hearing, with the written decision of the director granting or

denying the permit in whole or in part and stating the reasons therefor. ‘

D. Where a hearing is requested pursuant to Subsection C of this section, the director
may, under such conditions as he may prescribe, grant such temporary relief as he deems
appropriate pending final determination of the proceeding if:

(1) all parties to the proceeding have been notified and given an opportumty to be
heard on a request for temporary relief; .

(2) the person requesting such rehef shows that there is a substantial likelihood that
he will prevail on the merits of the final determination of the proceeding; and

(3) such relief will not adversely affect the public health or safety or cause s1gmfwant
imminent environmental harm to land, air or water resources.

E. For the purpose of such hearing, the director may administer oaths subpoena
witnesses or written or printed materials, compel attendance of the witnesses or production
of the materials and take evidence including but not limited to site inspections of the land
to be affected and other surface coal mining operations carried on by the applicant in the
general vicinity of the proposed operation. A verbatim record of each public hearing
required by the Surface Mining Act shall be made, and a transcript made available on the
motion of any party or by order of the director.

F. Any applicant or any person with an interest which is or may be adversely affected
who has participated in the administrative proceedings as an objector, and who is aggrieved
by the decision of the director or the director’s failure to act within the time limits specified
in the Surface Mining Act, shall have the right to seek administrative review in accordance
with Subsection G of Section 29 [69-25A-29 G NMSA 1978] of that act.

History: Laws 1979, ch. 291, § 18. ' 58 C.J.S. Mines and Minerals § 229.
Am, Jur. 2d and C.J.S. references. — 54 Am. Jur. :
2d Mines and Minerals § 173.

69-25A-19. Environmental protection performance standards; surface coal
mining operations.

A. Any permit issued under the Surface Mining Act [69-25A-1 to 69-25A-35 NMSA 1978]
to conduct surface coal mining operations shall require that the surface coal mining
operations meet all applicable performance standards of that act, and such other
requirements as the commission shall promulgate by regulation.

- B. General performance standards shall be promulgated by regulation of the commission
and shall be applicable to all surface coal mining a.nd reclamation operations and shall
require the operator as a minimum to:

(1) conduct surface coal mining operations so as to maximize the utilization and
conservation of the solid fuel resource being recovered so that reaﬁ‘ectmg the land in the
future through surface coal mining can be minimized;

(2) restore the land affected to a condition capable of supporting the uses which it
was capable of supporting prior to any mining, or higher or better uses of which there is .
reasonable likelihood, so long as such use or uses do not present any actual or probable
hazard to public health or safety or pose any actual or probable threat of water dimunition
or pollution, and the permit applicant’s declared proposed land use following reclamation
is not deemed to be impractical or unreasonable, to be inconsistent with applicable land use
policies and plans promulgated by the legislature or any political subdivision, or planning
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districts established by the legislature, to involve unreasonable delay in implementation,
or to be violative of federal, state or local law;

(8) except as provided in Subsection C of this section with respect to all surface coal
mining operations, backfill, compact (where advisable to insure stability or to prevent
leaching of toxic materials), and grade in order to restore the approximate original contour
of the land with all highwalls, spoil piles. and depressions eliminated (unless small
depressions are needed in order to retain moisture to assist revegetation or as otherwise
authorized pursuant to the Surface Mining Act). Provided, that in surface coal mining which
is carried out at the same location over a substantial period of time where the operation
transects the coal deposit, and the thickness of the coal deposits relative to the volume of
the overburden is large and where the operator demonstrates that the overburden and other
spoil and waste materials at a particular point in the permit area or otherwise available
from the entire permit area is insufficient, giving due consideration to volumetric
expansion, to restore the approximate original contour, the operator, at a minimim, shall’
backfill, grade and compact, where advisable, using all available overburden and other spoil
and waste materials to attain the lowest practicable grade but not more than the angle of
repose, to provide adequate drainage and to cover all acid-forming and other toxic materials, .
in order to achieve an ecologically sound land use compatible with the surrounding region;
and provided further, that in surface coal mining where the volume of overburden is large _
relative to the thickness of the coal deposit and where the operator demonstrates that due
to volumetric expansion the amount of overburden and other spoil and waste materials
removed in the course of the mining operation is more than sufficient to restore the
approximate original contour, the operator shall, after restoring the approximate contour,
backfill, grade and compact, where advisable, the excess overburden and other spoil and
waste materials to attain the lowest grade but not more than the angle of repose, and to
cover all acid-forming and other toxic materials, in order to achieve an ecologically sound
land use compatible with the surrounding region. Such overburden or spoil shall be shaped -
and graded in such a way as to prevent slides, erosion and water pollution and shall be
revegetated in accordance with the requirements of the Surface Mining Act;

(4) stabilize and protect all surface areas including spoil pxles affected by the ‘surface
coal mining and reclamation operation to eﬁ'ectlvely control erosion and attendant air and

_water pollution;

(5) remove the topsoil from the land in a separate layer, replace it on the backfill
area, or, if not utilized immediately, segregate it in a separate pile from other spoil and when
the topsoil is not replaced on a backfill area within a time short enough to avoid
deterioration of the topsoil, maintain a successful cover by quick growing plant or other

. means thereafter so that the topsoil is preserved from wind and water erosion, remains free

of any contamination by other acid or toxic material and is in a usable condition for .
sustaining vegetation when restored during reclamation, except if topsoil is of insufficient
quantity or of poor quality for sustaining vegetation, or if other strata can be shown to be -
more suitable for vegetation requirements, then the operator shall remave, segregate and
preserve in a like manner such other strata which are best able to support vegetation;

(6) restore the topsoil or the best available subsoil which is best able to support
vegetation;

(7) for all prime farmlands to be mined and reclaimed, specifications for soil removal,
storage, replacement and reconstruction shall be established by regulation of the
commission after considering specifications established by the secretary of'the United States

‘department of agriculture, and the operator shall, as a minimum be required to:

 (a) segregate the A horizon of the natural soil, except where it can be shown that

other available soil materials will create a final soil having a greater productive capacity;

and if not utilized immediately, stockpile this material separately from other soil and

provide needed protection from wind and water erosion contamination by other acid or toxic
material;

(b) segregate the B horizon of the natural soil, or underlying C horizons or other

~ strata, or a combination of such horizons or other strata that are shown to be both texturally
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and chemically suitable for plant growth and that can be shown to be equally or more

favorable for plant growth than the B horizon, in sufficient quantities to create in the

regraded final soil a root zone of comparable depth and quality to that which existed in the:

natural soil; and if not utilized immediately, stockpile this material separately from other

spoil and provide needed protection from wind and water erosion or contammatwn by other
acid or toxic material;

A (c) replace and regrade the root-zone material descnbed in Subparagraph (b) of
this paragraph with proper compactlon and uniform depth over the regraded spoil material;
and

: (d) redistribute and grade in a-uniform manner the surface soil honzon described
in Subparagraph (a) of this paragraph;

(8) create, if authorized in the approved mining and reclamatlon plan and permit and
by the state engineer, permanent impoundments of water on mining sites as part of
reclamation activities only when it is adequately demonstrated that:

(a) the size of the impoundment is adequate for its intended purposes;

(b) the impoundment dam construction will be so designed as to achieve
necessary stability with an adequate margin of safety compatible with that of structures -
constructed under 16 U.S.C. § 1006; _

(c) the quality of impounded water will be suitable on a permanent basis for its
intended use and that discharges from the impoundment will not degrade the water quality
below water quality standards estabhshed pursuant to applicable federal and state law in
the receiving stream;

(d) the level of water will be reasonably stable if necessary for the intended use;

(e) final grading will provide adequate safety and access for proposed water
users; and ' _

_ (f) such water impoundments will not result in the diminution of the quality or
' quantity of water utilized by adjacent or surrounding 1a.ndowners for agnculturaL
industrial, recreational or domestic uses;

(9) conduct any augering operation associated w1th surf'ace mining in a manner to
maximize recoverability of mineral reserves remaining after the operation and reclamation
are complete, and seal all auger holes with an impervious and noncombustible material in
order to prevent drainage, unless the director determines that the resulting impoundment
of water in such auger holes may create a hazard to the environment or the public health
or safety. Provided, that the director may prohibit augering if necessary to maximize the
utilization, recoverability or conservation of the solid fuel resources or to protect against
adverse water quality impacts;

(10) minimize the disturbances to the prevailing hydrologic regime specified in
Subsection B of Section 14 [69-25A-14 B NMSA 1978] of the Surface Mining Act at the mine
site and in associated off-site areas and to the quality and quantity of water in surface and
ground water systems both during and after surface coal mining operations and during
reclamation by:

(a) avoiding acid or other toxic mine drainage by such measures as, but not
limited to: 1) preventing or removing water from contact with toxic producing deposits; 2)
treating drainage to reduce toxic content which adversely affects downstream water upon
being released to water courses; and 3) casing, sealing or otherwise managing boreholes,
shafts and wells to keep acid or other toxic drainage from entering ground and surface

- waters;

(b) conducting surface coal mining operatlons so as to prevent, to the extent
possible using the best technology currently available, additional contributions of suspended
solids to streamflow, or runoff outside the permit area, but in no event shall contributions
be in excess of requirements set by state or federal law;

(c) constructing any siltation structures pursuant to Subparagraph (b) of this
paragraph prior to commencement of surface coal mining operations, such structures to be
certified by a qualified. professional engineer registered in New Mexico, to be constructed
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"as designed and as approved in the reclamation plan; provided that such siltation structure

shall, if otherwise required by state law; be approved. by the state engineer;

(d) cleaning out and removing temporary or large settling ponds or other
siltation structures from drainways after disturbed areas are revegetated and stabilized,
and depositing the silt and debris at a site and in a manner approved by the director; -
(e) restoring recharge capacity of the ‘mined area to approximate premining
conditions; ' _ - A A -
(f) avoiding channel deepening or enlargement in operations requiring the
discharge of water from mines;

(g) preserving throughout the mining and reclamation process the &ssentml
hydrologic functions of alluvial valley ﬂoors in the arid and semiarid areas of New Mexico;

vand

(h) such other actions as promulgated by reg_ulation- of the commission;

(11) with respect to surface disposal of mine wastes, tailings, coal processing wastes
and other wastes in areas other than the mine workings or excavations, stabilize all waste
piles in designated areas through construction in compacted layers including the use of
incombustible and impervious materials if necessary and assure that the final contour of
the waste pile will be compatible with natural surroundings and that the site can and will
be stabilized and revegetated according to.the provisions of the Surface Mining Act;

(12) refrain from surface coal mining within five hundred feet from active and
abandoned underground mines in order to prevent breakthroughs and to protect health and.
safety of miners. Provided, that the director shall permit an operator to mine near, through
or partially through an abandoned underground mine or closer to an active underground
mine if: the nature, timing and sequencing of the approximate coincidence of specific surface
mine activities with specific underground mine activities are jointly approved by the
director and the state mine inspector; and such operations will result in improved resource-
recovery, abatement of water pollution or elimination of hazards to the health and safety
of the public;

(13) design, locate, construct, operate maintain, enlarge, modify and remove or
abandon, in accordance with the standards and criteria established by regulation of the
commission, all existing and new coal mine waste piles consisting of mine wastes, tailings,
coal processing wastes or other liquid and solid wastes, and used either temporarily or
permanently as dams or embankments;

(14) insure that all debris, acid-forming materials, toxic materials, or materials .
constituting a fire hazard are treated or buried and compacted or otherwise disposed of in
a manner designed to prevent contamination of ground or surface waters and that
contingency plans are developed to prevent sustained combustion; )

(15) insure that explosives are used only in accordance with existing state and federal
law and the regulations promulgated by the commission, which shall include provisions to:

(a) provide adequate advance written notice to local governments and residents
who might be affected by the use of such explosives by publication of the planned blasting
schedule in a newspaper of general circulation in the locality and by mailing a copy of the
proposed blasting schedule to every resident living within one-half mile of the proposed
blasting site and by providing daily notice to resnient/ occupxers in such areas prior to any
blastmg°

(b) maintain for a period of at least three'years and make available for public
inspection upon request a log detailing the location of the blasts, the pattern and depth of
the drill holes, the amount of explosives used per hole, and the order and length of delay
in the blasts;

(c) limit the type of explosives and detonating equipment and the size, timing
and frequency of blasts based upon the physical conditions of the site so as to prevent: injury -
to persons; damage to public and private property outside the permit area; adverse impacts
on any underground mine; and change in the course, channel or availability of ground or
surface water outside the permit area;
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" (d) require that all blasting operations be conducted by trained and competent
persons as certified and examined by the director pursuant to regulations promulgated by
the cornmission with the written concurrence of the state mine inspector;

(e) provide that upon the request of a resident or owner of a man-made dwelling
or structure within one-half mile of any portion of the permitted area the applicant or
permittee shall conduct a preblasting survey of such structures and submit the survey to

‘the director and a copy to the resident or owner making the request. The area of the survey .

shall be decided by the director;

(16) insure that all reclamation efforts proceed in an environmentally sound manner
and as contemporaneously as practicable with the surface coal mining operations. Provided,
that where the applicant proposes to combine surface mining operations with underground
mining operations to assure maximum practical recovery of the mineral resource, the
director may grant a variance for specific areas within the reclamation plan from the
requirement that reclamation efforts proceed as contemporaneously as practicable to
permit underground mining operations prior to reclamation:

(a) if the director finds in writing that: 1) the applicant has presented, as a part
of the permit application, specific, feasible plans for the_proposed underground mining
operations; 2) the proposed underground mining operations are necessary or desirable to
assure maximum practical recovery of the mineral resource and will avoid multiple
disturbance of the surface; 3) the applicant has satisfactorily demonstrated that the plan
for the underground mining operation conforms to requirements for underground mining
in New Mexico and that permits necessary for the underground mining operations have
been or will be issued by the director as a condition precedent to commencement.of
underground mining; 4) the areas: proposed for the variance have been shown by the
applicant to be necessary for the implementing of the proposed underground mining
operations; 5) no substantial adverse environmental damage, either on-site or off-site, will
result from the delay in completion of reclamation as required by the Surface Mining Act;
and 6) provisions for the off-site storage of spoil will comply with- Paragraph (22)-of this
subsection;

(b) if the commission has promulgated specific regulatlons to govern the granting
of such variances in accordance with the provisions of this paragraph and the director has
imposed such additional requirements as he deems necessary; :

(c) if variances granted under the provisions of this subsectlon aretobe rev1e~wed
by the director not more than three years from either the date of issuance of the permit
or the date of approval of the variance; and

(d) if liability under the bond filed by the applicant with the director pursuant
to Section 13 [69-25A-13 NMSA 1978] of the Surface Mining Act shall be for the duration
of the underground mining operations and until the requirements of Paragraph (13) of this
subsection and Section 23 [69-25A-23 NMSA 1978] of the Surface Mlmng Act have been fully
complied with;

(17) insure that the constructlon, maintenance and postmmmg conditions of access
roads into and across the site of operations will control or prevent erosion and siltation,
pollution of water or damage to fish or wildlife or their habitat or public or private property;

(18) refrain from the construction of roads or other access ways up a stream bed or
drainage channel or in such prox1m1ty to such channel so as to seriously alter the normal
flow of water;

(19) establish on the regraded areas, and all other lands affected, a diverse, effective
and permanent vegetative cover of the same seasonal variety native to the area of land to
be affected and capable of self-regeneration and plant succession at least equal in extent
of cover to the natural vegetation of the area; except that introduced species may be used
in the revegetation .process where desirable and necessary to achieve the approved
postmining land use plan;

(20) assume the responsibility for successful revegetation as required by Paragraph
(19) of this subsection, for a period of five full years after the last year of augmented seeding,
fertilizing, irrigation or other work in order to assure compliance with Paragraph (19) of
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this subsection, except in those areas or regions of New Mexico where the annual average
precipitation is twenty-six inches or less, then the operator’s assumption of responsibility
and liability will extend for a period of ten full years after the last year of augmented
seeding, fertilizing, irrigation or other work. Provided, that when the director approves a
long-term intensive agricultural postmining land use, the applicable five- or ten-year period
of responsibility for revegetation shall commence at the date of initial planting for such
long-term intensive agricultural postmining land use. Provided further, that when the
director issues a written finding approving a long-term, intensive, agricultural postmining
land use as part of the mining and reclamation plan, the director may grant exception to
the provisions of Paragraph (19) of this subsection;

(21) protect off-site areas from slides or damage occurring during the surface coal
mining and reclamation operations, and not deposit spoil material or (ocate any part of the
operations or waste accumulations outside the permit area;

(22) place all excess spoil material resulting from surface coal mining" and
reclamation activities in such a manner that:

(a) spoil is transported and placed in a controlled manner in position for
concurrent compaction and in such a way to assure mass stability and to prevent mass.
movement;

() the areas of disposal are within the bonded permit areas and all organic
matter shall be removed immediately prior to spoil placement;

(c) appropriate surface and internal drainage systems and diversion ditches are
used so-as to prevent spoil erosion and movement; _

(d) the disposal area does not contain springs, natural water courses or wet
weather seeps unless lateral drains ‘are constructed from the wet areas to the main
underdrains in such a manner that filtration of the water into the spoil pile will be
prevented; .
(e) if placed on a slope, the spoil is placed upon the most moderate slope among
those upon which, in the judgment of the director, the spoil could be placed in compliance
with all the requirements of the Surface Mining Act, and shall be placed, where possible,
upon, or above, a natural terrace, bench or berm, if such placement provides additional
stability and prevents mass movement;

(© where the toe of the spoil restson a downslope, a rock toe buttress, of sufficient
size to prevent mass movement, is constructed;

(g) the final configuration is compatible with the natural drainage pattern and
surroundings and suitable for intended uses;

(h) design of the spoil disposal area is certified by a qualified professional
engineer registered in New Mexico to be in conformance with professional standards; and

() all other provisions of the Surface Mining Act are met;

(23) meet such other criteria as are necessary to achieve reclamation in accordance
with the purposes of the Surface Mining Act, taking into consideration the physical,
climatological and other characteristics of the site;

(24) to the extent possible using the best technology currently available, minimize
disturbances and adverse impacts of the operation on fish, wildlife and related
environmental values, and achieve enhancement of such resources where practicable; and

(25) provide for an undisturbed natural barrier beginning at the elevation of the
lowest coal seam to be mined and extending from the outslope for such distance as the
director shall determine to be necessary to be retained in place as a barrier to slides and
erosion.

C. (1) Where an applicant meets the reqmrements of Paragraphs (2) and (3) of this
subsection a permit without regard to the requirement to restore to approximate original
contour set forth in Paragraph (3) of Subsection B or Paragraphs (2) and (3) of Subsection
D of this section may be granted for the surface mining of coal where the mining operation
will remove an entire coal seam or seams running through the upper fraction of a mountain,
ridge or hill (except as provided in Subparagraph (a) of Paragraph (3) of this subsection) by

_removing all of the overburden and creating a level plateau or a gently rolling contour with
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no highwalls remaining, and capable of supporting postmining uses in accord with the
requirements of this subsection.

(2) In cases where an industrial, commercial, agricultural, rosxdentml or public
facility (including recreational facilities) use is proposed for the postmining use of the
"affected land, the director may grant a permit for a surface rmmng operation of the nature

described in Paragraph (1) of this subsection where: .
g (a) after consultation with the appropriate land use planning agencies, if any,
_ the proposed postmining land use is deemed to constitute an equal or better economic or
public use of the affected land, as compared with premining use;

(b) the applicant presents specific plans for the proposed postmining land use
and appropriate assurances that such use will be: 1) compatible with adjacent land uses;
2) obtainable according to data regarding expected need and market; 3) assured of
investment in necessary public facilities; 4) supported by commitments from public agencies
where appropriate; 5) practicable with respect to private financial capability for completion .
of the proposed use; 6) planned pursuant to a schedule attached to the reclamation plan
80 as to integrate the mining operation and reclamation with the postmining land use; and

7) designed by a professional engineer registered in New Mexico in conformance with .

professional standards established to assure the stability, drainage and configuration
necessary for the intended use of the site;

(c) the proposed use would be consistent with adjacent land uses, and existing
state ard local land use plans and programs promulgated by the legislature or any polmca.l
subdivision, or planning districts established by the legislature;

(d) the director provides the governing bodies of the municipality and county in
which the land is located and any state or federal agency which the director, in his
discretion, determines to have an interest in the proposed use, an opportumty of not more -
than sixty days to review and comment on the proposed use; and

(e) all other requirements of the Surface Mining Act will be met.

(3) In granting any permit pursuant to this subsection the director shall require that:

(a) the toe of the lowest coal seam and the overburden associated with it are
retained in place as a barrier to slides and erosion; . '

() the reclaimed area is stable;

(c) the resulting plateau or rolling contour dra.ms inward from the outslopes
except at specified points;

(d) no damage will be done to natural water courses;

(e) spoil will be placed on the mountaintop bench as is necessary to achieve the
planned postmining land use. Provided, that all excess spoil material not retained on the
mountaintop shall be placed in accordance with the provisions of Paragraph (22) of
Subsection B of this section; and

(H insure stability of the spoil retamed on the mountaintop and meet the other
requirements of the Surface Mining Act. .

" (4) The commission shall promulgate specific regulations to govern the granting of
permits in accord with the provisions of this subsection, and may impose such additional
requirements as it deems necessary consistent with the purposes of [the] Surface Mining
Act.

(6) All permits granted under the provisions of this subsection shall be reviewed not
more than three years from the date of issuance of the permit, unless the applicant
affirmatively demonstrates that the proposed development is proceeding in accordance with
the terms of the approved schedule and reclamation plan. - :

. D. The following performance standards shall be applicable to steep-slope surface ooal

mining and shall be in addition to those general performance standards required by this
section. Provided, that the provisions of this subsection shall not apply to those situations
in which an operator is mining on flat or gently rolling terrain, on which an occasional steep
slope is encountered through which the mining operation is to proceed, leaving a plain or
predominantly flat area or where an operator is in compliance with provisions of Subsection
C of this section:
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(1) insure that when performing surface coal mining on steep slopes, no debris,
abandoned or disabled equipment, spoil material or waste mineral matter be placed on the
downslope below the bench or mining cut. Provided, that the spoil material in excess of that
required for the reconstruction of the approximate original contour under the provisions
of Paragraph (3) of Subsection B of this section or Paragraph (2) of this subsection shall be
permanently stored pursuant to Paragraph (22) of Subsection B of this section;

(2) complete backfilling with spoil material shall be required to ccver completely the
highwall and return the site to the approximate original contour, which material will
maintain stability following mining and reclamation;

(3) the operator may not disturb land above the top of the thhwa]l unless the director
finds that such disturbance will facilitate compliance with the environmental protection
standards-of this section. Provided, that the land disturbed above the highwall shall be
limited to that amount necessary to facilitate the compliance;

(4) for the purposes of this subsection, the term *“steep slope” is any slope above
twenty degrees or such lesser slope as may be defined by the director after consideration
of soil, climate and other characteristics of the region or the state.

E. (1) The director may permit variances for the purposes set forth in Paragraph (3) of
this subsection, provided that the watershed control of the area is improved; and further
provided complete backfilling with spoil material shall be required to cover completely the
_ highwall which material will maintain stability following mining and reclamation.

(2) Where an applicant meets the requirements of Paragraphs (3) and (4) of this
subsection a variance from the requirement to restore to approximate original contour set
forth in Paragraph (2) of Subsection D of this section may be granted for the surface mining
of coal where the owner of the surface knowingly requests in writing, as a part of the permit
application that such a variance be granted so as to render the land, after reclamation,
suitable for an industrial commercial, residential or public use, including recreational
facilities, in accord with the further provisions of Paragraphs (3) and (4) of this subsection. -

(3) (a) After consultation with the appropriate land use planning agencies of the
municipality, if any, and the county in which mining is to occur, the potential use of the
affected land is deemed to constitute an equal or better economic or public use;

: (b) is designed and certified by a qualified professional engineer registered in
New Mexico in conformance with professional standards established to assure the stability,
drainage and configuration necessary for the intended use of the site; and '

(c) after approval of the soil and water conservation division of the natural
resources department the watershed of the affected land is deemed to be improved.

(4) In granting a variance pursuant to this subsection, the director shall require that
only such amount of spoil will be placed off the mine bench as is necessary to achieve the
planned postmining land use, insure stability of the spoil retained on the bench, meet all -
other requirements of the Surface Mining Act, and all spoil placement off the mine bench *
must comply with Paragraph (22) of Subsection B of this section.

(5) The commission shall promulgate specific regulations to govern the granting of
variances in accord with: the provisions of this subsection, and may impose such additional -
requirements as it deems necessary.

(6) All exceptions granted under the provisions of this subsection shall be reviewed
not more than three years from the date of issuance of the permit, unless the permittee
affirmatively demonstrates that the proposed development is proceeding in accordance with
the terms of the reclamation plan.

History: Laws 1979, ch. 291, § 19.

69-25A-20. Environmental protection perfdrmance standards§ surface
effects of underground coal mining operations.

A. The commission shall promulgate rules and regulations directed toward the surface
effects of underground coal mining operations, embodying the following requirements and
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in accordance with the procedures established under Section 6 [69-25A-6 NMSA 1978] of
the Surface Mining Act. Provided, that in adopting any rules and regulations, the
commission shall consider the distinct difference between surface coal mining and
underground coal mining.

B. Each permit issued pursuant to the Surface Mmmg Act [69-25A-1 to 69-25A-35 NMSA
1978] and relating to underground coal mining shall require the operator to:
: (1) adopt measures consistent with known technology in order to prevent subsidence
. causing material damage to the extent technologically and economically feasible; maximize
mine stability; and maintain the value and reasonably foreseeable use of such surface lands,
except in those instances where the mining technology used requires planned subsidence
in a predictable and controlled manner. Provided, that nothing in this subsection shall be
construed to prohibit the standard method of room and pillar mining;

(2) seal all portals, entryways, drifts, shafts or other openings between the surface
and underground mine working when no longer needed for the conduct of the mining
operations;

(3) fill or seal exploratory holes no longer necessary for mining, maximizing to the
extent technologically and economically feasible return of mine and processing waste,
tailings and any other waste incident to the mining operation, to the mine workmgs or
excavations;

(4) with respect to surface disposal of mine wastes, tailings, coal processing wastes
and other wastes in areas other than the mine workings or excavations, stabilize all waste
piles created by the permittee from current operations through construction in compacted
layers including the use of incombustible and impervious materials if necessary and assure
that any leachate will not degrade surface or ground waters below water quality standards
established pursuant to applicable federal and state law, and that the final contour of the
waste accumulation will be compatible with natural surroundings and that the site is
stabilized and revegetated according to the provisions of this section;

5) design, locate, construct, operate, maintain, enlarge, modify and remove or
abandon, in accordance with the standards and criteria established by regulation pursuant
to Section 19 [69-25A-19 NMSA 1978] of the Surface Mining Act, all existing and new coal
mine waste piles consisting of mine wastes, tailings, coal processing wastes or other liquid
and solid wastes and used either temporarily or permanently as dams or embankments;

(6) establish on regraded areas and all other lands affected, a diverse and permanent
vegetative cover capable of self-regeneration and plant succession and at least equal in
extent of cover to the natural vegetation of the area;.

~(7) protect off-site areas from damages which may result from such mining
operations;

(8) eliminate fire hazards and otherwise eliminate conditions which constitute a
hazard to health and safety of the public;

(9) minimize the disturbances of the prevailing hydrologic regime at the mine site
and in associated off-site areas and to the quantity of water in surface and ground water
systems both during and after coal mining operations and during reclamation by:

(a) avoiding acid or other toxic mine drainage by such measures as, but not
limited to: 1) preventing or removing water from contact with toxic producing deposits; 2)
treating drainage to reduce toxic content which adversely affects downstream water upon
being released to water courses; and 3) casing, sealing or otherwise managing boreholes,
shafts and wells to keep ac1d or other toxic drainage from entering ground and surface
waters; and

(b) conducting surface coal mining operations so as to prevent to the extent
possible, using the best technology currently available, . additional contributions of
suspended solids to streamflow or runoff outside the permit area (but in no event shall such
contributions be in excess of limits set by applicable state or federal law), and avoiding
channel deepening or enlargement in operations requiring the discharge of water from
mines;
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(10) with respect to other surface impacts not specified in this subsection including
the construction of new roads or the improvement or use of existing roads to gain access
to the site of such activities and for haulage, repair areas, storage areas, processing areas,
shipping areas and other areas upon which are sited structures, facilities or other property
or materials on the surface, resulting from or incident to such activities, operate in
accordance with the standards established under Section 19 [69-25A-19 NMSA 1978] of the
Surface Mining Act for such effects which result from surface coal mining operations.
Provided that the commission shall make such modifications in the requirements imposed
by this paragraph as are necessary to accommodate the distinct difference between surface
and underground coal mining;

(11) to the extent possible using the best technology currently available, minimize
disturbances and adverse impacts of the operation on fish, wildlife and related
environmental values, and achieve enhancement of such resources where practicable; and

(12) locate openings for all new drift mines working acid-producing or iron-producing
coal seams in such a manner as to prevent a gravity discharge of water from the mine.

C. In order to protect the stability of the land, the director shall suspend underground
coal mining under urbanized areas, cities, towns and communities and adjacent to industrial
or commercial buildings, major impoundments or permanent streams if he finds imminent
danger to inhabitants of the urbanized areas, cities, towns and communities.

D. The provisions of the Surface Mining Act relating to permits, bonds, inspections and.
enforcement, public review and administrative and judicial review shall be applicable to
surface operations and surface impacts incident to an underground coal mine with such
modifications to the permit application requirements, permit approval or denial procedures
and bond requirements as are necessary to accommodate the distinct difference between
surface and underground coal mining. The commission shall promulgate such modifications
in accordance with the rule-making procedure established in Sectxon 6 [69-25A-6 NMSA
1978] of the Surface Mining Act. , |

History: Laws 1979, ch. 291, § 20.

69-25A-21. Inspection and monitoring.

A. The commission, by regulation, shall require any permittee to:

(1) establish and maintain appropriate records;

(2) make monthly reports. to the director;

(3} install, use and maintain any necessary monitoring equipment or methods;

(4) evaluate results in accordance with such manner as the commission shall
prescribe by regulation; and

(5) provide such other information relative to surface coal mining and reclamation
operations as the commission, by regulation, deems reasonable and necessary.

B. For those surface coal mining and reclamation operations which remove or disturb
strata that serve as aquifers which significantly insure the water supply for water users
either on or off the mining site, the director shall specify:

(0 ))] momtonng sites to record the quantity and quality of surface drainage above and
below the mine site as well as in the potential zone of influence:

(2) monitoring sites to record level, amount and samples of ground water and aquifers
potentially affected by the mining and also directly below the lowermost (deepest) coal seam
to be mined; ,

(3) records of well logs and borehole data to be maintained; and .

(4) monitoring sites to record precipitation.

C. The monitoring data collection and analysis required by this section shall be conducted
according to standards and procedures set forth by regulation of the commission in order
to assure their reliability and validity.

D. The authorized representatives of the director without advance notice and upon A

_ presentation of appropnate credentials:
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(1) shall have the right of entry to, upon or through any surface coal mining and
reclamation operations or any premises in which any records required to be maintained
under Subsection A of this section are located; and

(2) may at reasonable times, and without delay, have access to and copy any records,
inspect any monitoring equipment or method of operation required under the Surface
Mining Act [69-25A-1 to 69-25A-35 NMSA 1978].

E. The inspections by the director shall:

(1) occur on an irregular basis averaging not less than one partial inspection per
month and one complete inspection per calendar quarter for the surface coal mmmg and

reclamation operation covered by each permit;

(2) occur without prior notice to the permittee or his agents or employees except for
necessary on-site meetings with the permittee; and

3) include the filing of inspection reports adequate to enforce the requirements of
and to carry out the terms and purposes of the Surface Mining Act.

F. Each permittee shall conspicuously maintain at the entrances to the surface coal
mining and reclamation operations a clearly visible sign which sets forth the name, business
address and phone number of the permittee and the permit number of the surface coal
mining and reclamation operation.

G. Each inspector, upon detection of each violation of any requirement of the Surface
Mining Act, or regulation issued thereunder, shall forthwith inform the operator in writing,
and shall report in writing any such violation to the director.

. H. Copies of any records, reports, inspection materials or information obtamed under the

Surface Mining Act by the director, except for material required by law to be kept
confidential, shall be made immediately available to the public at central and sufficient
locations in the county, multicounty and state area of mining so that they are conveniently
available to residents in the areas of mining.

History: Laws 1979, ch. 291, § 21.

69-25A-22. Penalties and sanctions..

A. Any permittee who violates any permit condition or any person who violates any
provision of the Surface Mining Act [69-25A-1 to 69-25A-35 NMSA 1978] may be assessed
a civil penalty by the director, except that if such violation leads to the issuance of a
cessation order under Section 25 [69-25A-25 NMSA 1978] of the Surface Mining Act, the
civil penalty shall be assessed. Such penalty shall not.exceed five thousand dollars ($5,000)
for each violation. Each day of continuing violation may be deemed a separate violation for

purposes of penalty assessments. In determining the amount of the penalty, consideration.

shall be given to:

(1) the permittee’s history of previous v101at10ns at the particular surface coal mining
operation;

(2) the seriousness of the violation, including any irreparable harm to the
. environment and any hazard to the health or safety of the public;
(3) whether the permittee was negligent; and

(4) the demonstrated good faith of the permittee charged in attempting to achieve
rapid compliance after notification of the violation.

B. A civil penalty shall be assessed by the director only after the person charged with
a violation described under Subsection A of this section has been given an opportunity for
a public hearing. Where such a public hearing has been held, the director shall make
findings of fact, and shall issue a written decision as to the occurrence of the violation and
the amount of the penalty which is warranted, incorporating, when appropriate, an order
therein requiring that the penalty be paid. When appropriate, the director shall consolidate
such hearings with other proceedings under Section 25 [69-25A-25 NMSA 1978] of the
Surface Mining Act. Any hearing under this section shall be of record and adjudicatory in
accordance with commission regulations. Where the person charged with such a violation
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fails to avail himself of the bpportunity for a public i: earing, a civil penalty shall be assessed
by the director after the director has determined th:: a violation did occur, and the amount

of the penalty which is warranted and has issued an order requiring that the penalty be

paid.

C. Upon the issuance of a notice or order charging that a violation of the Surface Mining
Act has occurred, the director shall inform the operator within thirty days of the proposed
amount of the penalty. The person charged with the penalty shall then have thirty days

. to pay the proposed penalty in full or, if the person wishes to contest either the amount

of the penalty or the fact of the violation, forward the proposed amount to the director for
placement in an escrow account. If through administrative or judicial review of the proposed
penalty, it is determined that no violation occurred, or that the amount of the penalty should
be reduced, the director shall within thirty days remit the appropriate amount to the person,
with interest at the rate of six percent per annum, or at the prevailing United States

 department of the treasury rate, whichever is greater Failure to forward the money to the

director within thirty days shall result in a waiver of all legal rights to contest the vmlatlon
or the amount of the penalty. ..

D. Civil penalties owed under the Surface Mmmg Act may be recovered in a civil action
brought by the attorney general at the request of the dlrector in the district court of the
county where the violation occurred.

E. Any person who willfully and knowingly violates a condition of a permxt issued
pursuant to the Surface Mining Act or fails or refuses to comply with any order issued under
Section 25 [69-25A-25 NMSA 1978] or Section 30 [69-25A-30 NMSA 1979] of that act, or any
order incorporated in a final decision issued by the director or the commission with respect
to which the time for appeal has expired or with respect to which the right of appeal has
been exhausted, except an order incorporated in a decision issued under Subsection B of
this section, shall, upon conviction, be punished by a fine of not more than ten thousand ..
dollars ($10,000) or by imprisonment for not more than one year, or both. ‘

F. Whenever a corporate permittee commits a violation as specified in Subsection E of
this section, any director, officer or agent or [of] such corporation who willfully and
knowingly authorized, ordered or carried out such violation, failure or refusal shall be
subject to the same civil penalties, fines and imprisonment that may be imposed upon a -
person under Subsections A and E of this section.

G. Whoever knowingly makes any false statement, representation or certification or
knowingly fails to make any statement, representation or certification in any application,
record, report, plan or other document filed or required to be maintained pursuant to the
Surface Mining Act or any final order or decision issued by the director or the commission,
with respect to which the time for appeal has expired or with respect to which the right

of appeal has been exhausted shall upon conviction, be punished by a fine of not more than : o

ten thousand dollars ($10,000), or by imprisonment for not more than one year or both.

- H. Any operator who fails to correct a violation for which a citation has been issued under
Section 25 [69-25A-25 NMSA 1978] of the Surface Mining Act within the period permitted
for its correction, (which period shall not end until the last to occur of

(1) the entry of a final order by the director, in the case of any review proceedmgs
under Section 29 [69-25A-29 NMSA 1978] of that act initiated by the operator-wherein the
director orders, after an expedited hearing, the suspension of the abatement requirements
of the citation after determining that the operator will suffer irreparable loss or damage
from the application of those requirements;

. (2) the commission’s decision, in the case of an appeal m.ltxated by the operator
pursuant to Subsection G of Section 29 [69-25A-29G NMSA 1978] of the Surface Mining Act;
or :
(3) until the entry of an order of the court, in the case of any review proceedings under
Section 30 [69-25A-30 NMSA 1978] of that act initiated by the operator wherein the court
orders the suspension of the abatement requirements of the citation)
shall be assessed a civil penalty of not less than seven hundred fifty dollars ($750) for each
day during which such failure or violation continues.
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History: Laws 1979, ch. 291, § 22. 58 C.J.S. Mines and Minerals § 229.
Am. Jur. 2d and CJ.S. references. — 54 Am Jur.
2d Mines and Minerals §§ 172, 173.

69-25A-23. Release of performance bonds.

A. The permittee may file a request with the director for the release of all or part of a
performance bond or deposit. Within thirty days after any application for bond or deposit
release has been filed with the director, the operator shall submit a copy of an advertisement
placed at least once a week for four successive weeks in a newspaper of general circulation
in the locality of the surface coal mining operation. Such-advertisement shall be considered
part of any bond release application and shall contain a notification of the precise location
of the land affected, the number of acres, the permit and the date approved, the amount

of the bond filed and the portion sought to be released, and the type and appropriate dates. '
of reclamation work performed, and a description of the results achieved as they relate to"

the operator’s approved reclamation plan. In addition, as part of any bond release
application, the applicant shall submit copies of letters which he has sent to adjoining
property owners, local governmental bodies, planning agencies and sewage and water
treatment authorities or water companies in the locality in which the surface coal mining
and reclamation activities took place, notifying them of his intention to seek release from
the bond.

B. Upon receipt of the not1ﬁcat10n and request, the director shall w1thm thu'ty days
conduct an inspection and evaluation of the reclamation work involved. Such evaluation

shall consider, among other things, the degree of difficulty to complete any remaining

reclamation, whether pollution of surface and subsurface water is occurring, the probability
of continuance or future occurrence of such pollution and the estimated cost of abating such
pollution. The director shall notify the permittee in writing of his decision to release or not
to release all or part of the performance bond or deposit within sixty days from the filing

of the request, if no public hearing is held pursuant.to Subsection F of this section, and if .

~ there has been a public hearing held pursuant thereto, within thirty days thereafter.

C. The director may release in whole or in part the bond or deposit if he is satisfied the

reclamation covered by the bond or deposit or portion thereof has been accomplished as
required by the Surface Mining Act [69-25A-1 to 69-25A-35 NMSA 1978] according to the
following schedule:

(1) when the operator completes the backfilling, regrading and drainage control of

a bonded area in accordance with his approved reclamation plan, the release of sixty percent ,

of the bond or collateral for the applicable permit area;

" (2) after revegetation has been established on the regraded mined lands in
accordance with the approved reclamation plan. When determining the amount of bond to
be releaseed after successful revegetation has been established, the director shall retain that
amount of the bond for the revegetated area which would be sufficient for a third party to
cover the cost of reestablishing revegetation and for the period specified for operator
responsibility in Section 19 [69-25A-19 NMSA 1978} of the Surface Mining Act for
reestablishing revegetation. No part of the bond or deposit shall be released under this
paragraph so long as the lands to which the release would be applicable are contributing
suspended solids to streamflow or runoff outside the permit area in excess of the
requirements set by Section 19 [69-25A-19 NMSA 1978] of that act or until soil productivity
for prime farmlands has returned to equivalent levels of yield as non-mined land of the same
soil type in the surrounding area under equivalent management practices as determined
from the soil survey performed pursuant to Section 10 [69-25A-10 NMSA 1978] of that act.
Where a silt dam is to be retained as a permanent impoundment pursuant to Section 19
[69-25A-19 NMSA 1978) of that act, the portion of bond which relates to reclamation of the

silt dam may be released under this section so long as provisions for sound future

maintenance by the operator or the landowner have been made with the director;
(3} when the operator has completed successfully all surface coal mining and
reclamation activities, the release of the remaining portion of the bond, but not before the
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"17#7 in Section 19 [69-25A-19 NMSA

expiration of the period specified for opérator respons

1978] of the Surface Mining Act. Provided, that no =::d shall be fully released until all

reclamation requirements of that act are fully met.

D. If the director disapproves the application for release of the bond or portion thereof,
the director shall notify the permittee, in writing, stating the reasons for disapproval and
recommending corrective actions necessary to secure the release and allowing opportunity
for a public hearing.

E. When any application for total or partxal bond release is {iled with the director, the .
director shall notify the municipality, if any, in which the suriace coal mining operation .
is located by certified mail at least thirty days prior to the relesse of all or a portion of the .
bond. :
F. Any person with a valid legal interest which might be adversely affected by release
of the bond or the responsible officer or head of any federal, state or local governmental
agency which has jurisdiction by law or special expertise with respect to any environmental,
social or economic impact involved in the operation, or is authorized to develop and enforce
environmental standards with respect to such operations shall have the right to file written.
objections to the proposed release from bond to the director within thirty days after the last
publication of the notice pursuant to Subsection A of this section. If written objections are
filed and a hearing is requested, the director shall inform all the interested parties of the -
time and place of the hearing, and hold a public hearing in the locality of the surface coal
mining operation proposed for bond release within thirty days of the request for such
hearing. The date, time and location of such public hearing shall be advertised by the
director in a newspaper of general circulation in the locality for two consecutive weeks, and
shall hold a public hearing in the locality of the surface coal mining operation proposed for
bond release or at Santa Fe at the option of the objector, within thirty days of the request
for such hearing. ' .

G. Without prejudice to the rights of the objectors, the applicant or the responsibilities
of the director pursuant to this section, the director may establish an informal conference
as provided in Section 17 [69-25A-17 NMSA 1978] of the Surface Mining Act to resolve such .
written objections.

H. For the purpose of such hearing, the director shall have the authonty and is hereby
empowered to administer oaths, subpoena witnesses or written or printed materials, compel

“the attendance of witnesses or production of the materials and take evidence including but |

not limited to inspections of the land affected and other surface coal mining operations
carried on by the applicant in the general vicinity. A verbatim record of each public hearing
required by the Surface Mining Act shall be made, and a transcript made available on the
motion of any party or by order of the director:

History: Laws 1979, ch. 291, § 23.

69-25A-24. Citizen suits.

A. Any pei-son haﬁng an interest which is or may be adversely affected may commence
a civil action on his own behalf to compel compliance with the Surface Mining Act [69-25A-1
to 69-25A-35 NMSA 1978]. Such action may be brought against:

(1) the director or the commission alleging a violation of the Surface Mining Act or
of any rule, regulation, order or permit issued pursuant thereto;

@) any person who is alleged to be in violation of any rule, regulation, order or permit
issued pursuant to the Surface Mining Act; or

(3) the director or commission alleging a failure to perform any nondiscretionary act
or duty under the Surface Mining Act. Provided, however, that no action may be commenced
if the director or the commission has commenced and is diligently prosecuting a civil action
in a court of this state to require compliance with that act, but in any such action any person
whose interest may be adversely affected may intervene as a matter of right.
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B. No action may be commenced under this section prior to sixty days after the plaintiff
has given written notice to the director, the commission, the attorney general and to any
alleged violator of the Surface Mining Act. However, where the violation or order
complained of constitutes an immediate threat to the health or safety of the plaintiff or
would irnmediately and irreversibly impair a legal interest of the plaintiff, an action under ..
this section may be brought immediately after notification of the proper parties.

C. Any action brought under this section alleging a violation of the Surface Mining Act
or the regulations thereunder other than suits against the director or the commission shall
be brought in the judicial district in which the surface mining operation complained of is

‘located. Suits against the director or the commission shall be brought in the district court
-of Santa Fe. . A

D. In any action under this section, the director or commission, if not a party, may
intervene as a matter of right.

E. The court in issuing any final order in any actxon brought pursuant to this section,
may award costs of litigation, including attorney and expert witness fees, to any party,
whenever the court determines such award is appropnate The court may, if a temporary
anunctlon or preliminary injunction is sought, require the filing of a bond or equivalent
gecurity in accordance with the rules of civil procedure.

F. Any person who is injured in his person or property through a vmlatmn, by any
operator, of any rule, regulation, order or permit under the Surface Mining Act may bring
an action for damages, including reasonable attorney and expert witness.fees, only in the
judicial district in which the surface mining operation complained of is located. Nothing
in this subsection shall affect the rights established by or limits imposed under the New
Mexico Occupational Disease Disablement Law and the Workmen’s Compensatlon Act
[62-1-1 to 52-1-69 NMSA 1978].

G. Nothing in this section shall restrict any right which any person or class of persons '

may have under any statute or common law to seek enforcement of the Surface Mlmng Act
and the regulations thereunder, or to seek any other relief.

History: Laws 1979, ch, 291, § 24.. -
Occupational Disease Disablement Law. — See
§2-3-1 NMSA 1978 and notes thereto.

69-25A.-25. Enforcement.

A. When the director determines that any condition or practices exist, or that any
permittee is in violation of any requirements of the Surface Mining Act [69-25A-1 to
69-25A-35 NMSA 1978] or any permit condition required by that act, which condition,
practice or violation also creates an imminent danger to the health or safety of the public,
or is causing or can reasonably be expected to cause significant, imminent environmental
harm to land, air or water resources, the director shall immediately order a cessation of
surface coal mining and reclamation operations-or the portion thereof relevant to the
condition, practice or violation. Such cessation order shall remain in effect until the director
determines that the condition, practice or violation has been abated or until modified,
vacated or terminated by the director, pursuant to Subsection D of this section. Where the
director finds that the ordered cessation of surface coal mining and reclamation operations,
or any portion thereof, will not completely abate the imminent danger to the health or safety
of the public or the significant imminent environmental harm to land, air or water
resources, the director shall, in addition to the cessation order, impose affirmative

obligations on the operator requiring him to tske whatever steps the director deems

necessary to abate the imminent danger or the significant, imminent environmental harm.

B. When, on the basis of an inspection, the director determines that any permittee is in
violation of any requirement of the Surface Mining Act or any permit condition required
by that act, but such violation does not create an imminent danger to the health or safety
of the public, or cannot be reasonably expected to cause significant, imminent
environmental harm to land, air or water resources, the director shall issue a notice to the
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permittee or his agent fixing a reasonable time but not more than ninety days for the
abatement of the violation and providing opportunity for public hearing. If, upon expiration
of the period of time as originally fixed or subsequently extended for good cause shown and
upon the written finding of the director, the director finds that the violation has not been
abated, he shall immediately order a cessation of surface coal mining and reclamation
operations or the portion thereof relevant to the violation. Such cessation order shall remain -

. in effect until the director determines that the violation has been abated or until modified,.

vacated or terminated by the director pursuant to Subsection D of this section. In the order
of cessation issued by the director under this subsection, the director shall determine the
steps necessary to abate the violation in the most expeditious manner possible, and shall
include the necessary measures in the order.

C. When, on the basis of an inspection, the director determines that a pattern of vxolatlons
of any requirements of the Surface Mining Act or any permit conditions required by that
act exists or has existed, and if the director also finds that such violations are caused by
the unwarranted failure of the permittee to comply with any requirements of that act or
any permit conditions, or that such violations are willfully caused by the permittee, the
director shall forthwith issue an order to the permittee to show cause as to why the permit
should not be suspended or revoked and shall hold a public hearing pursuant to the .
provisions of Subsection E of Section 29 [69-25A-29 E NMSA 1978] of that act.

D. Notices and orders issued pursuant to this section shall set forth with reasonable

Vspeciﬁcity, the nature of the violation and the remedial action required, the period of time

established for abatement and a reasonable description of the portion of the surface coal
mining and reclamation operation to which the notice or order applies. Each notice or order
issued under this section shall be given promptly to the permittee or his agent by the
director who issues such notice or order, and all such notices and orders shall be in writing
and shall be signed by the director. Any notice or order issued pursuant to this section may
be modified, vacated or terminated by the director. Any notice or order issued pursuant to
this section which requires cessation of mining by the operator shall expire within thirty
days of actual notice to the operator unless a public hearing is held at the site or within
such reasonable proximity to the site that any viewings of the site can be conducted during

" the course of the public hearing.

E. The director may request the attorney general to institute a civil action for relief,
including a permanent or temporary injunction, restraining order or any other appropriate
order in the district court for the county in which the surface coal mining and reclamation
operation is located or in which the permittee thereof has his principal New Mexico office,
whenever such permittee or his agent: '

(1) violates or fails or refuses to comply with any order or decision issued by the
director under the Surfacing [Surface] Mining Act;

(2) interferes with, hinders or delays the director or his authonzed representatwes
in carrying out the provisions of that act;

(3) refuses to admit such authorized representative to the mine;

(4) refuses to permit inspection of the mine by such authorized representative;

(5) refuses to furnish any information or report requested by the director in
furtherance of the provisions of that act; or

(6) refuses to permit access to, and copying of, such records as the director determines
necessary in carrying out the provisions of that act. The court shall have jurisdiction.to
provide such relief as may be appropriate. Temporary restraining orders shall be issued in
accordance with the New Mexico Rules of Civil Procedure, as amended. Any relief granted
by the court to enforce an order under Paragraph (1) of this subsection shall continue in
effect until the completion or final termination of all proceedings for review of such order
unless, prior thereto, the district court granting such relief sets it aside or modifies it.

History: Laws 1979, ch. 291, § 25.
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69-25A-26. Areés unsuitable for surface coal mining; petitions; exclusions.

A. Subject to valid existing rights, no surface coal mining operations except those which
existed on August 3, 1977, shall be permitted:

" (1) which will adversely affect any publicly owned park or place included in the
national register of historic sites unless approved jointly by the director and the federal
-state or local agency with jurisdiction over the park or the historic site;

(2) within one hundred feet of the outside right-of-way line of any public road, except
where mine access roads or haulage roads join such right-of-way line and except that the
director may permit such roads to be relocated or the area affected to lie within one hundred
feet of such road if, after public notice and opportunity for public hearing in the locality,
a written finding is made that the interests of the public and the landowners affected
thereby will be protected;

(3) within three hundred feet from any occupied dwelling, unless wa1ved by the owner
thereof}

(4) within three hundred feet of any public building, school, church, commumt,y or ‘

institutional building or public park; or

(5) within one hundred feet of a cemetery as defined in Section 58-17-3 NMSA 1978.

B. By regulation, the commission shall establish a planning process for objectively
determining which, if any, additional land areas are unsuitable for all or certain types of
" surface coal mining, based upon competent and suentlﬁcally sound data and information.
The process shall include:

(1) a data base and an inventory system which will permit proper evaluation of the
capacxty of different land areas of the state to support and permit reclamatlon of surface
coal mining operations;

(2) a method for implementing land use planning decisions concerning surface coal
mining operations so that determinations of the unsuitability of 1and for surface coal mining
will be integrated as closely as possible with present and future-land use planning and
regulation processes at the federal, state and local levels; and '

(3) proper notice and opportunities for public participation, including a public
- hearing prior to making any designation or redesignation. :

C. Any person having an interest which is or may be adversely affected may petition the
director to have an area designated as unsuitable for surface coal mining operations, or to
have such a designation terminated. The petition shall contain allegations of facts with
supporting evidence which would tend to establish the allegations. Within ten months after
receipt of the petition, the director shall hold a public hearing in the locality of the affected
area, after appropriate notice and publication of the date, time and location of the hearing.
After an interested person has filed a petition and before the hearing, any person may
intervene by filing allegations of facts with supporting evidence which would tend to
establish the allegations. Within sixty days after the hearing, the director shall issue and
furnish to the petitioner and any other party to the hearing, a written decision regarding
the petition, and the reasons therefor. In the event that all the petitioners stipulate
agreement prior to the requested hearing and mthdraw their request, the hearing need not
be held.

D. Prior to de31gnatmg any land areas as unsuitable-for surface coal mining operatmns,
the director shall prepare a detailed statement on:

(1) the potential coal resources of the ares;

(2) the demand for -oal resources; and :

(3) the 1mpact of such de51gnat10n on the environment, the economy and the supply
of coal.

E. Upon petltlon pursueant to Subsection C of this sectmn, the director, pursuant to the
commission’s regulations:

(1) shall designate an area as unsuitable for all or certain types of surface coal mining
operations if he determines that reclamation pursuant to the requirements of the Surface
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Mining Act [69-25A-1 to 69-25A-35 NMSA 1978] is not technologically and economically
feasible; and

(2) may desxgnate an area as unsuitable for certain types of surface coal mining
operations if he determines that such operations will:

(a) be incompatible with existing state or local land use plans or programs;

(b) affect fragile or historic lands in ‘which such operations could result in
significant damage to important historic, cultural, scientific and esthetic values and natural .
systems; ]

(c) affect renewable resource lands in which such operations could result in a
substantial loss or reduction of long-range productivity of water supply or of food or fiber
products, and such lands to include aquifers and aquifer recharge areas; or

(d) affect natural hazard lands in which such operations could substantlal.ly
endanger life and property, such lands to include areas subject to frequent flooding and
areas of unstable geology. ,

F. The requirements of this section do not apply:
(1) to lands on which surface coal mining operations were being conducted on August
3, 1977; :
(2) to lands on which surface coal mining operations are being conducted under a
permit issued pursuant to the Surface Mining Act; or -
(3) where substantial legal and financial commitments in surface coal mmmg
operations were in existence prior to January 4, 1977.
G. The designation of lands as unsuitable for mining pursuant to this section shall not
prevent the mineral exploration pursuant to the Surface Mining Act of any area so
designated.

History: Laws 1979, ch. 291, § 26

69-25A 27. Cooperatlve agreement between the state of New Mexico and
the United States.

The governor is authorized to enter mto a cooperative agreement with the secretary of
the United States department of the interior for regulation by New Mexico of surface coal

mining and reclamation operations on federal lands within New Mexico. Such cooperative
“ agreement shall be on such terms as the governor deems appropriate, consistent with

applicable state and federal law.

' History: Laws 1979, ch. 291, 8 27

69-25A-28. Applicability to public agencies, public utilities and public |
corporations. -

Any agency, unit or mstrumentahty of federal, state or local government, including any
publicly owned utility or publicly owned corporatlon of federal, state or local government,
which proposes to engage in surface coal mining operations which are subject to the
requirements of the Surface Mining Act [69—25A°l to 69-25A-35 NMSA 1978] shall comply
with the provisions of that act.

History: Laws 1979, ch. 291, § 28.
69-25A-29. Adminiistrative review,

A. A permittee issued a notice or order by the director pursuant to the provisions of
Section 25 [69-25A-25 NMSA 1978] of the Surface Mining Act [69-25A-1 to 69-25A-35 NMSA
1978], or any person having an interest which is or may be adversely affected by such notice
or order or by any modification, vacation or termination of such notice or order, may apply

. to the director for review of the notice or order within thirty days of receipt thereof or within
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thirty days of its modification, vacation or termination. Upon receipt of such application,
the director shall cause such investigation to.be made as he deems appropriate. Such
investigation shall provide an opportunity for a public hearing, at the request of the
permittee or the person having an interest which is or may be adversely affected, to enable
the permittee or such person to present information relating to the issuance and
continuance of such notice or order or the modification, vacation or termination thereof.

- The filing of an application for review under thls subsectlon shall not operate as a stay of

any order or notice.
" B. The permittee and other mterested persons shall be given wntten notice of the time

- and place of the hearing at least five days prior thereto. Any such hearing shall be of record

b

and adjudicatory in nature in accordance with the commission’s regulations.

C. Upon receiving the report of such investigation, the director shall make findings of
fact, and shall issue a written decision, incorporating therein an order vacating, affirming,
modifying or terminating the notice or order, or the modification, vacation or termination
of such notice or order complained of and incorporate his findings therein. Where the
application for review concerns an order for cessation of surface coal mining and
reclamation operations issued pursuant to the provisions of Section 25 [69-25A-25 NMSA

- 1978] of the Surface Mining Act, the director shall issue the written decision within thirty

days of the receipt of the application for review, unless temporary relief has been granted
by the director pursuant to Subsection D of this section or by the court pursuant to Sectmn
30 [69-25A-30 NMSA 1978] of that act.

D. Pending completion of the investigation and hearing requ1red by this sectlon, the
applicant may file with the director a written request that the director grant temporary
relief from any notice or order issued under Section 25 [69-25A-25 NMSA 1978] of the
Surface Mining Act together with a detailed statement giving reasons for granting such
relief. The director shall issue an order or decision granting or denying such relief
expeditiously. Provided, that where the applicant requests relief from an order for cessation
of coal mining and reclamation operations issued pursuant to Section 25 [63-25A-25 NMSA
1978] of that act, the order or decision on such a request shall be issued within five days -
of its receipt. The director may grant such relief, under such conditions as he may prescribe,
(1) a hearing has been held in the locality of the permit area on the request for
temporary relief in which all parties were given an opportunity to be heard;

(2) the applicant shows that there is substantial likelihood that the findings of the
director will be favorable to him; and

(3) such relief will not adversely affect the health or safety of the public or cause
significant, imminent environmental harm to land, air or water resources.

E. Following the issuance of an order to show cause as to why a permit should not be
suspencdled or revoked pursuant to Section 25 [69-25A-25 NMSA 1978] of the Surface Mining
Act, the director shall hold a public hearing after giving written notice of the time, place -
and date thereof. Any such hearing shall be of record and adjudicatory in nature in
accordance with the commission’s regulations. Within sixty days following the public
hearing, the director shall issue and furnish to the permittee and all other parties to the
hearing a written decision, and the reasons therefor, concerning suspension or revocation
of the permit. If the director revokes the permit, the permittee shall immediately cease

surface coal mining operations on the permit area and shall complete reclamation within.
a period specified by the director, or the director shall declare as forfeited the performance

- bonds for the operatlon Any order issued pursuant to this subsection shall be appealable |

directly to the commission pursuant to Subsection G of th]S section without further review
by the director.

F. Whenever an order is issued under this section, or as a result of any admmmtratxve
proceeding under the Surface Mining Act, at the request of any person, a sum equal to the
aggregate amount of all costs and expenses, including attorney fees, as determined by the
director or the commission to have been reasonably incurred by such person for or in
connection with his participation in such proceedings, including any judicial review of
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agency actions, may be assessed against either party as the director, the commission or the
court deems proper; provided that no such assessment shall be imposed upon the director

‘or commission.

G. Any person who is aggrieved by a decision of the director may appeal to the commission
for relief. In order to perfect such appeal, a notice of appeal must be filed with the
commission and the director within thirty days of the director’s decision. A hearing limited
to the record compiled before the director shall be conducted by the commission in-

. accordance with commission regulations. The commission shall consider and weigh all of

the evidence contained in the record and shall make independent findings upon which to
base its decision. The commission shall not be bound by findings of the director; -
notwithstanding such findings may be supported in the record by substantial evidence. If
before the date set for hearing application is made to the commission for leave to present
additional evidence, and it is shown to the satisfaction of the commission that the additional
evidence is material and that there was good reason for failure to present it in the initial
proceeding, the commission may order that the additional evidence be taken by the director.
The director may modify his findings and decision by reason of the additional evidence and
shall file with the commission a transcript of the additional evidence, together with any

~ modified or new findings or decision.

3

History: Lawa 1979, ch. 291, § 29.

69-25A-30. Judicial review.

A. Any party to a proceeding before the commission who is aggrieved by a decision of
the commission issued after a hearing may obtain a review of that decision, other than a
promulgation of a regulation, in the district court of Santa Fe county In order to obtain_
a review such party must, within thirty days after the decision is rendered, file with the.
court a petition for review, a copy of which shall be served upon the chairman of the
commission and the attorney general. The petition shall state all exceptions to the decision,
and the court shall not consider any exceptions not contained in the petition. Failure to file
such petition in the manner and w1th1n the time specified shall operate as a waiver of the
right to judicial review.

B. Within thirty days after service of the copy of the petition for review, t.he commission -
shall prepare, certify and file with the clerk of the district court the record of the case,
comprising a copy of the complete transcript of the testimony taken at the hearing; copies
of all pertinent documents and other written evidence introduced at the hearing; a copy
of the decision of the commission and a copy of the petition for review: containing the

exceptions filed to the decision. For good cause shown within the time stated, the judge of .

the district court may issue an order granting one extension of time not to exceed sixty days.
With permission of the court, the record may be shortened by stipulation of all parties to
the review proceeding. The court may require or permit subsequent corrections to the record
when deemed desirable. At any time before or during the review proceeding the aggrieved
party may apply .to the reviewing court for an order staying the operation of the
commission’s decision pending the outcome of the review. The court may grant such relief,
under such conditions as it may prescribe, if: '

(1) a hearing has been held on the request for temporary relief in which all parties
were given an opportunity to be heard; ' ‘

(2) the applicant shows that there is substantial likelihood that the findings of the
director will be favorable to him; and _

(3) such relief will not adversely affect the health or safety of the public or cause
significant, imminent environmental harm to land, air or water resources.

C. Upon the review of any commission decision, the judge shall sit without a jury, and
may hear oral arguments and receive written briefs, but no evidence not offered at the
hearing shall be taken, except that in cases of alleged omissions or errors in the record,
testimony thereon may be taken by the court. The court may affirm the decision of the
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commission or remand the case for further proceedings; or it may reverse the decision, if
the substantial rights of the petitioner have been prejudiced because the administrative
findings, inferences, conclusions or decisions are:

(1) in violation of constitutional provisions; :

~ (2) in excess of the statutory authority or jurisdiction of the commission, or made

‘upon unlawful procedure; - :

(3) affected by other error of law;

(4) unsupported by substantial evidence on the entrre record as submrtted or

(5) unlawful, arbitrary or- capricious.

If the court reverses or remands the decision of the commission, the judge shall sM: out
in writing, which writing shall become a part of the record, the reasons for such reversal
or remand.

D. Any party to the review proceedmg in dlstnct court, including the commission, may
appeal to the supreme court under the rules of procedure applicable in other civil cases.

E. Any person who is or may be aggrieved by any regulation, or any amendment or repeal
of a regulaticn, adopted by the commission may appeal to the court of appeals for relief.
All appeals shall be based upon the record made at.the hearing before the commission, and
shall be filed with the court of appeals within thirty days after filing of the regulation under
the State Rules Act [14-3-24, 14-3-25, 14-4-1 to 14-4-9 NMSA 1978]. An appeal to the court
of appeals under this subsection is perfected by the timely filing of a notice of appeal with
the court of appeals, with a copy attached of the regulation from which the appeal is taken.
Appellant shall certify in his notice of appeal that satisfactory arrangements have been
made with the commission for preparation of transcripts of the record of the hearing at the -
expense of the appellant for filing with the court. Upon appeal, the court of appeals shall
set aside the regulation only if determined to be:

" (1) arbitrary, capricious or an abuse of discretion;
(2) contrary to law; or
(3) unsupported by substantial ev1dence on the entire record as submitted.

Hlstory Laws 1979, ch. 291, § 30. 58 CJ.S: Mines and Mmerals § 229.
Am. Jur. 2d and CJ.S. references. — 54 Am. Jur. : : :
2d Mines and Minerals § 173.

69-25A-31. Ex clusions.

The provisions of the Surface Mining Act [69-25A-1 to 69-25A-35 NMSA 1978] do not apply
to the extraction of coal:
A. by a landowner for his own noncommerclal use from land owned or leased by hxm,
- B. for commercial purposes where the surface mining operation affects two acres or
less; or
C. as an incidental part of federal, state or local government-financed highway or
other construction under regulations established by the commission.

- History: Laws 1979, ch. 291, & 31.

69f25A-32. Conflict of interest; penalty; disclosure.

A. It is unlawful for a state employee who performs any function or duty under the
Surface Mining Act [69-25A-1 to 69-25A-35 NMSA, 1978] to have a direct or indirect financial
interest in any underground or surface coal mining operation.

B. Whoever knowingly violates the provisions of Subsection A of this section shall be
guilty of a misdemeanor and, upon conviction, shall be punished by a fine of not more than
two thousand five hundred dollars ($2,500) or by imprisonment of not more than one year,
or both.

C. The commission shall promulgate regulations to establish methods by which the
provisions of this section shall be monitored and enforced, including appropriate provisions
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for the’ﬁfing by such employees and the review of statements and supplements thereto
concerning any fmanci_al interest which may be affected by this section.

History: Laws 1979, ch. 291, § 32.

69-25A-33. Expeﬁmental practices or other use.

~ To encourage advances in mining and reclamation practices or to allow post-mining land
use for industrial, commercial, residential or public use, including recreational facilities,
the director may, with the approval by the secretary of the United States department of
the interior, authorize departures in individual cases on an experimental basis from the

.environmental protection standards established under Sections 19 and 20 [69-25A-19 and

69-25A-20 NMSA 1978] of the Surface Mining Act. Such departures may be authorized if:

A. the experimental practices are potentially at least as environmentally protective,
during and after mining operations, as the performance standards of Sections 19 and 20
[69-25A-19 and 69-25A-20 NMSA 1978] of the Surface Mining Act;

B. the mining operations approved for particular land use or other purposes are not
larger or more numerous than necessary to determine the effectiveness and economic
feasibility of the experimental practices; and

C. the experimental practices do not reduce the protectlon afforded public health and
safety below that provided by the performance standards of Sections 19 and 20 [69-25A-19
and 69-25A-20 NMSA 1978] of the Surface Mining Act.

History: Laws 1979, ch. 291, § 33.

69-25A-34. Termination of act.

‘In the event a state program within the meaning of Section 503 of the Surface Mining’
Control and Reclamation Act of 1977, 30 U.S.C. Section 1253 (1977), is not approved by the
last day of the second session of the thirty-fourth- legislature, the Surface Mmmg Act
[69-25A-1 to 69-25A-35 NMSA 1978] shall be automatically repealed

History Laws 1979, ch. 291, § 34.

69-25A-35. Administrative procedures; applicability.

The administrative procedures provided in the Surface Mining Act [69-26A-1 to 69-25A-35
NMSA 1978] are exclusive. The director and commission, when performing any function

under the Surface Mining Act, are exempt from the provisions of the Administrative -

Procedures Act.

History: Laws 1979, ch. 291, § 35. energy and minerals department to administer the act
Separability clause. — Laws 1979, ch. 291, § 39, in the sixty-eighth fiscal year and provides that any
provides for the severability of the act if any part or ~ unexpended or unencumbered balance remaining at
application thereof is held invalid. the end of the sixty-eighth fiscal year shall revert to
Temporary provision. — Laws 1979, ch. 291, § 36, the oil conservation fund.
read: “"All regulations issued pursuant to any act re- Repealing clause. — Laws 1979, ch. 291. § 38, re-
pealed by the Surface Mining Act shall continue in peals 69-25-1 to 69-25-21 NMSA 1978."
full force and effect until replaced by regulations is- Administrative Procedures Act. — See 12-8-1
sued pursuant to the Surface Mining Act. NMSA 1978 and notes thereto.

- Appropriation. — Laws 1979, ch. 291, § 37, appro-
pnates $30,000 from the oil conservation fund to the
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PARTIhCOSTSUMMARY - . :
CoT LABOR (Ssecily labor Categoring) ST s, - omourLy T esTimaTeD] T oo e
7. cm;}_ T LAA?OB (Specily Iabor»calegonas) 'SSS;EE RATE cosT TOTALS
1 Water Resource Specialist 3 12 mosi® S 26,500
1 Water Resource Specialist 2 12 mos 23,150
1 Secretary 2 12 mos| 4 11,550

DIRECT LABOR TOTAL:

61,200

3. INDIRECT COSTS (Specify indirect cost pools) RATE x BASE = ESZLMS':.TED
Fringe Benevits 16.99%s 61,200 s 10,400

INDIRECT COSTS TOTAL:

10,400

5, OTHER ODIREZECT CO57S
da. TRAVEL ESg:;;:TED
. Cut-of-3 Traye { _ S s 3,300
In State Travel (75 Ghys @ $36/day) + mileage & fares Tls 4,400
TRAVEL SUBTOTAL: : 7.700
b. SQUIPMENT, MATERIALS, SUPPLIES (Specily catzgories) QTY cosT Es;g’;‘rso
Office, Field and UIC %auaxuux;jﬂuuﬂjﬁs s s 2,700
Laboratory Analyses 2,000
j EQUIPMENT SUBTOTAL: 2 .700
. SURCONTR ACTS ) ESTIMATED
- : — - cosT"
s
SUBCONTRACTS SUBTOTAL:
d. OTHER (Specify categories) ESE:)MS?’TED
-EID Matching ' - $_28.000
OTHER SUBTOTAL: Is 28.000
. €. OTHER DIRECT COSTS TOTAL: S B R AT 40,400
©3. TOTAL ESTIMATED COST 5112,000
11, PROAIT S
12. TOTAL PRICE 15112,000

PA Form 5700-41 12-76)
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Appendix D

Job Descriptions of Underground Injection Control Staff



sPe-212 . T . NE “MEXICO STATE PERSONNEL BOAR -

REV 3/78
. -...JOB.DESCRIPTION QUESTIONNAIRE

AGENCY: ‘Health and . ' DIVISION: Environmental .— AGENCY COOE: POSITION NO:
Environment Department- | Improvement Division 01,665,51

NATURE OF REQUEST: [J NEW POSITION s T - |CURRENT CLASSIFICATION:

ﬂ. RECLASSIFICAT]ON OF EXISTING POSITION atﬁl" Resource SDECia] 'iSt 2 TERM
NAME OF IMMEDIATE SUPERVISOR: PROPOSED CLASSIFICATION:
Jwater Resource Specialist 3 [TERM

NAME OF lN&:UMBENT {If any):
David G. Boyer - - - Maxine S. Goad --. -.

FOR SPO USE ONLY .
CODE: APPROVED CLASSIFICATION:

PMS SIGNATURE: DATE:

TO BE COMPLETED BY INCUMBENT OR, IF NEwW OR VACANT POSITION, BY IMMEDIATE SUPERVISOR

DESCRIPTION OF WORK: Using your own words, describe below the work performed. Avoid indefinite expressions such

Instead, explain exactly what you do and how you assist. For example: "l receive, open, time-stamp,
do.

as "l assist in...",
and route incoming mail." List each duty and responsibility. Do not tell us what your department does, tell us what

Don’t be afraid to list specific tasks merely because you believe everyone knows what a person in your job does. List the
most important duties first. In the column at the left, indicate the approximate percentage of time spent on each assignment.
If certain duties have recently been added or changed, indicate in parentheses the approximate dates when you began |

performing the duties as you have described them.
% OF TIME’

WORK PERFORMED

Under general direction, using laws, agency rules, regulations, policies and
procedures as guidelines: o

15 Develops and implements a technical program for control of 1iquid waste
discharges to the subsurface through injection wells. Actijvities in this
regard include writing specific program methodologies that consider program
objectives and goals and that consider program budget and personnel constraints.

{(4/1/80)

10 Reviews and evaluates federal and state ground water policies, programs, and
regulations, to determine their relationship and identify areas in state
regulations needing revision in order to be compatible with federal regulatiors
and’ supervises participation by Water Resource Specialist 2 in this activity.

(4/1/80)

10 Prepares reports to Environmental Protection Agency on status of Underground
Injection Control program as required to fulfill conditions of federal grant. |

(4/1/80) -
5 Drafts technical language for new regulations needed for ground water qua]ity;

protection and presents testimony as an expert witness at public hearings and:
Water Quality Control Commission meetings. (4/1/80)

- .":,‘5 -
g

15 Critically reviews discharge plan applications for subsurface waste disposal
sites and wells to ensure adequacy of protection of ground water quality as
required by state and federal regulations. Performs site reviews which
include examination of hydrologic, geologic, and geochemical parameters to
determine susceptibility of ground waters to contamination and contaminant
transport. Performs review of disposal well design to insure mechanical
integrity, proper construction and operation to prevent fluid migration to

areas of good water quality. (4/1/80)

"5 “|Writes.and-edits. staff memos and letters for.the Director's signature and
:loffers critical evaluations which form the basis of the Director's decisions
-[on=-discharge..plans submitted.to comply with State Regulations. (4/1/80)

CONTINUED ON REVERSE SIDE ===




Tupg-212 D v CNE 1CO:STATE ONNEL: i
REV 3/78 v NE'. --AEXlConSTA.-TE PERSONNEL:BOAR! L
--JOB- DESCRIPTION.. QUESTIONNAIRE. . . . _
o o o ‘Page 2 of 2
“GE@¢?= HeaTth and DIVISION: - Environmental AGENCY CODE: POSITION NO:
{ . _Environment Department-- Improvement D1v1s1on -1 07.665,51
1+ TURE OF REQUEST: - E] NE\N POSITIDN - T ICURRENT CLASSIFICATION: .
)(X)(RECLASSIF:CAT!ON OF EXISTING POSITION Nater Resqurce Specialist 2 ERM
*AE OF INCUMBENT (If any): NAME OF IMMEDIATE SUPERVISOR: PROPOSED CLASSIFICATION:
David G. Boyer _ Maxine S. Goad bater Resource Specialist 3 [JERM
FOR SPO USE ONLY . R
PMS SIGNATURE: DATE: : CODE: APPROVED CLASSIFICATION:
TO BE COMPLETED BY INCUMBENT OR, IF NEW OR VACANT POSITION, BY IMMEDIATE SUPERVISOR
DESCRIFPTION OF WORK: Using your own words, describe below the work performed. Avoid indefinite expressions such
&as "l assist in,,.". Instead, explain exactly what you do and how you assist, For example: "l receive, open, time-stamp,
and route incoming mail.” List each duty and responsibility. Do rot tell us what yaur department does, tell us what you do.
Don't be afraid to list specific tasks merely because you believe everyone knows what a person in your job does. List the
rmost important duties first. In the column at the left, indicate the approximate percentage of time spent on each assignment.
If certain duties have recently been added or changed, indicate in parentheses the approximate dates when you began
performing the duties as you have described them,
% OF TIME" WORK PERFORMED

3 Prepares and presents written and oral testimony for hearings, litigation and
court proceedings on adjudication matters relating to waste disposal applica-
tions. (4/1/80 .

3 Reviews periodic mon1tor1ng reports of disposal site operation to ensure
continued compliance with regulations. Examines disposal site water qua11ty
data and applies statistical techniques to detect trends in water quality
and significance of changes. Makes recommendations for enforcement of other
necessary action. - . o o

6 Confers and corresponds with professional geologic, hydrologic, and engineeripg
consultants, attorneys, industrial representatives and the public on technical
and regulatory matters relating to ground water quality.

5 Makes detailed investigations of hydrology and geology at subsurface liquid L
waste disposal sites that may include the use of mathematical and analytical [; %
data reduction techniques, and prepares written interpretative reports with .|: -

jconclusions and recommendations. :

3 Coordinates design and implementation of field investigations to quantify
ground water quality impacts at subsurface waste disposal sites, using
expertise in hydrology, geology, and subsurface contaminant transport.

15 Supervises and trains other technical staff in the implementation of field
1nvestmgat1ons and surveys, in d1scharge'p1an review and evaluation procedure§,
and in other assigned duties. (4/1/80

5 Interviews, hires and evaluates staff personnel as necessary.

~CONTINUED ON. REVERSE SIDE —— *




It any ri;-achtr\er'y', sbecia‘t‘tools--o"‘eq; - >» - ent a'i%e.bs.e“c.},»rllsthere-and.indtwte Whé'cher.:l"" -are-used frequently;-occastionally
or.-once in a while, ] )

o) Operate:field-vehicles;--occasionallys;. installs-and-operates. sampling and flow
. measurement, .once in a while; operates core drilling machinery, once 1in a while.

; "ml"ln incurmbent supervises other eémployees — t.e. effectively recommends hiring or disciplinary actions and prepares
performance _ev'aluatlors — list the names and job titles of those supervised.-

[J If an incumbent does not supervise but checks or assigns the work of other employees, list their names.and job titles.

(Vacant) Environmental Scientist 2 (Proposed reclassification to Water Resource
Specialist 2). ... g T .

Judy Scallorn, Secretary 2

lest the names and job titles of other employees performing the same tasks as this position. . .
Bruce Gallaher, Water Resource Specialist 3, Surveillance Section, Water Pollution

Control Bureau . . v
(vacant) Water Resource Specialist 3, Ground Water Section, Water Pollution
Control Bureau

SIGNATURE OF INCUMBENT: -
1 certify that the above statements are true. ) I 0132, %
' : IR ent (If any) Da

SIGNATURE OF SUPERVISOR AND APPOINTING AUTHORITY:

I certify that the above staterments, with the exceptions, comments and additions noted below, are correct and that the
incurmbent has been performing essentially the same duties since

- ep— 5%«0/ {”Z/N

7

Immediate Supervisor Appointing Authority Date
FOR SPO USE ONLY
POSITION IS: POSITION REVIEWED: D By itself
D NON-SUPERVISORY D In comparison to similar positions in agency
D SUPERVISORY w ' D In comparison to similar positions In other agencies
NUMBER SUPERVISED: D By on-site desk audit (attached) _
D By discussion with supervisor '
DUTIES OF PRIMARY IMPORTANCE (i.e. class controlling) ° OF TIME CLASS & LEVEL . :"f

REASON FOR APPROVED CLASSIFICATION:

st e e e e+ e s

W,



eseetzze T UL L NgEe WEXICO  STATE PERSONNEL BOAR™.

REVa/re .
‘ - ..JOB :DESCRIPTION QUESTIONNAIRE
Necaras FeaTth and ~[ENisioN: énvironmental AGENCY CODE: . | POSITION NO:
= -Environment Department - | Improvement Division -~ 101,665,5]}
""'i‘-’iTURE OF REQUEST: D NEW POSITION ~ * ] - - LI CURRENT CLASSIFICATION:

XXX RECLASSIFICATION OF EXISTING POSITION b Environmental Scientist 2 TE

M

L APME OF INCUMBENT (If any): NAME OF IMMEDIATE SUPERVISOR: PROPOSED CLASSIFICATION:

JERM

Vacant David G. Boyer Water Resource Specialist 2
————— FOR SPO USE ONLY .
PMS SlGMTURé: DATE: CODE: . APPROVED CLASSIFICATION:

TO BE COMPLETED BY INCUMBENT OR, IF NEW OR VACANT POSITION, BY IMMEDIATE SUFPERVISOR

DESCRIPTION OF WORK: Using your own words, describe below the work performed. Avoid indefinite expressions such

as "I assict in...". Instead, exzlzin exactly what you do and how you assist. For example: "] receive, open, time-stamp,
ano route Incoming mail.” List eacn duty ana responsibility. Do not tell us wrat your Cuzartrent ciss, teli us v 922 yiu dJo.

Don't be afraid to list specific tasks merely because you believe everyone knows what a person in your job does. LisF the
most important duties first. In the column at the left, indicate the approximate percentage of time spent on each assignment.
If certain duties have recently been added or changed, indicate in parentheses the approximate dates when you began

performing the duties as you have described them,

WORK PERFORMED

% OF TIME'

Under direction of Water Resource Specialist 3:

10 Using State and Federal laws and regulations as g&ide]ines, assists in devel-
opment and implementation of a technical program for control of 1liquid waste
discharges to the subsurface through injection wells. Activities in this

oping questionnaires and inventory forms, and using same to compile informati
on discharges.. (4/1/80)

10 Reviews Federal and State ground water policies, programs, and regulations,
to determine their relationship and identify areas in State regulations
needing revision . in order to be compatible with Federal requirements. (4/1/80

5 Together with the Water Resource Specialist 3, prepares reports to Environ-
mental Protection Agency on status of Underground Injection Control program
as required to fulfill Federal grant conditions. (4/1/80) :

5 Writes preliminary drafts of new regulations needed for ground water qua]ityi
protection. (4/1/80) :

* 10 Locates and inventories sources of liquid waste discharges to the subsurface
including injection wells. This is accomplished through oral and written
communication, review of files, and on-site inspections. (4/1/80)

5 Using a knowledge of- current computer techniques, prepares and processes
critical water quality monitoring data collected in the Underground Injection
Control Program for entry in the EID ground water data management system.

(4/1/80)

10 Critically reviews discharge plan applications for subsurface waste disposal
sites and wells to ensure adequacy for protection of ground water quality as
required by State and Federal Regulations. Performs site reviews which
~.|include examination of hydrologic, geologic,-and chemical parameters. to asses:
susceptibility of ground waters to contamination and contaminant transport.
|Performs review of disposal well design to insure mechanical integrity,
proper construction and-operation to prevent fluid“migration to areas of cood

water quality. (10/1/80) :

regard include such things as: writing specific program methodologies, develi

p1i

T ‘

CONTINUED ON REVERSE SIDE ~ ——



REV 378 o UNFET MEXICO--,S_.TATE_EER,SO.NNELI BOAD" A

- JOB DESCRIPTION QUESTIONNAIRE Page 2 of 2
[RGENCYT Heal th and - DIVISION: Environmental .AGENCY CODE: POSITION NO:
.Environment Depa[jment Improvement D1v1s1on _ 01.665.51
-«TURE OF REQIJEST NEW:POSITION" CURRENT CLASSIFICATION: -
XX RECLASSIFICATION OF EXISTING POSITION » Environmental Scientist 2 TERM
.ZME OF INCUMBENT (If any): NAME OF IMMEDIATE SUPERVISOR: PROPOSED CLASSIFICATION:
1. Vacant-- .. ..David_G. Boyer 2 Water Resource Specialist 2 [TERM
FOR SPQO USE ONLY -
PMS SIGNATURE: DATE: CODE: APPROVED CLASSIFICATION:
T EE COMPLETED BY INCUMBENT OR, IF NEW OR VACANT PCSITICN, EY IMMEDIATE SUPERVISOR
CESCRIPTION OF WCORK: Using your own words, describe below the work performed. Avoid indefinite expressions such
as "I assist in...". Instead, explain exactly what you do arxl how you assist. For exarmple: "I receive, open, time-stamp,
272 rzote imco—imr mail," List each duty a~2 resoonsibility, De not sell vs «mat your decartment does, tell us what vou do.
Don't be afraid to l\st specific tasks merely because you believe everyone kncws what a person in your job does, List the
most important duties first. In the column at the' left, indicate the apgroximate percentage of time spent on each assignment.
It certain duties have recently been added or changed,. indicate in parentheses the approximate dates when you began
performing the duties as you have described t.hern
% OF TIMIE' WORK PERFORMED
5 Writes and edits staff memos and letters for the Director's signature and
offers critical evaluations which form the basis of the Director's decisions
on discharge plans submitted to comply with State regulations. (10/1/80)
5 Prepares and presents written and oral testimony for public hearings,
litigation, and court proceedings on adjudication matters relating to waste
disposal application. (10/1/80)

10 Reviews -periodic monitoring reports of disposal site operation to ensure
continued compliance with regulations. Examines disposal site water quality
data and applies statistical techniques to detect trends in water quality and
significance of changes. Makes recommendations for enforcement or other
necessary action.

5 - |Confers and corresponds with professional geologic, hydrol ogic and engineering .
rd

and legal matters relating to ground water quality.

5 - Inventories published information on the lithology, water qua]ity, and
hydrologic characteristics of the State's aquifers to aid in the delineation:
for protection of underground sources of drinking water.

5 . [Makes 1nvest1gat1ons of varying detail in hydrology and geology at subsurface
liquid waste disposal sites that may include the use of mathematical and
analytical data reduction techniques, and prepares written interpretative
reports with conclusions and recommendations.

5 Participates in sampling procedures and operates ground and surface water
monitoring equipment to measure quality and quantity of effluents and ground
and surface water.

"f"~quant1fy ground water qua]1ty 1mpacts at subsurface waste d1sposa1 51tes,m
- #lusing. expertise -in. hydrology,:.geology, and subsurface.contaminant transport.

consultants, attorneys, industrial representatives and the public on techn1cah,4

- CONTINUED ON REVERSE SIDE-




~_’- rlﬁ faﬁy"rr-achinery,.:‘s;ééci»al“'toois or-equ” .ent:are.used;:list here and-indicate whether t

are.used frequently, occasionally
or once in a while. :

Operates field vehiﬁ]es, frequently; operates computer terminal equipment, occasion-

“ally; installs and“operates sampling~and:flow:measurement:equipment, occasionally;
. _operates drilling and core-machinery, once in.a while..

D If an incumbent supervises other employees — {.e. effectively recommends hiring or disciplinary actions and prepares
T performance evaluations —— list-the names.and.job titles of those supervised. co

,mlf an incurmbent does rot supervise but checks or assigns the work of ‘cther employees, list- their names and job titles.

i Judy Scallorn, Secretary 2 - AT e Ty o

-

List the names and job titles of other employees performing the same tasks as this position,
Ron Conrad, Water Resource Specialist 2, Ground Water Section, Water Pollution Contgol
Bureau, (WPCB)
Doug Jones, Water Resource Specialist 2, Ground Water Section, WPCB
Richard Raymondi, Water Resource Specialist 2, Ground Water Section, WPCB
Dennis McQuillan, Water Resource Spec 1 (underfilling Water Resource Spec 2), Surveillanc

SIGNATURE OF INCUMBENT: Secttom, WPCB—
1 certify that the above statements are true.

Incurmbent (If ary) Date

SIGNATURE OF SUPERVISOR AND APPOINTING AUTHORITY:

1 certify that the above statements, with the exceptions, comments and additions noted below, are correct and that the
incumbent has been performing essentially the same duties since

/az'gnga :
Date Appointing Authority

Date
FOR SPO USE ONLY
POSITION IS: POSITION REVIEWED: D By itself -
N=—

D NOp SUPERVISORY D In comparison to similar positions in agency

D SUPERVISORY _} D in comparison to similar positions in other agencies

NUMEER SUPERVISED: D By on-site desk audit (attached)

D By discussion with supervisor ° A e

DUTIES OF PRIMARY IMPORTANCE (i.e. class controlling) % OF TIME CLASS ; LEVEL -1

REASCN FOR APPROVED CLASSIFICATION:
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WATER RESOURCE SPECTALIST III
(VATER RESOURCE SPEC 3)

DEFINITION:-

Performs specialized water resource program tasks.

SUPERVISION AND GUIDELINES:

Work is under general direction. Guidelines are laws, agency rules, regu-
" lations, policies and procedures. ' ' T '

EXAMPLES OF WORK PERFORMED:

For Assignment with the Natural Resources Devartment:

Prepares plans to conserve, control, and distribute water resources; mzakes
field and office investigations of water resources for administration and
adjudication of water rights and water resource development; determines

the effects of apprpriations of water on surface and ground water sources; .

sclves hydrologic problems; computes schedules znd actual deliveries of
water pursuant to interstate water compzcts and court decrees; identi-~
fies past and present uses of water in river basins and underground
basins for use in interstate stream compact litigation, other court
proceedings and water right administration; advises legal staff on
technical matters in agency hearings or court proceedings; prepares
technical papers and reports on water and land tesources, uses and
status; prepares and edits technical, basic-data and biennial reports;
confers and corresponds with water users, consultants, attorneys, and
the public in technical water rescurce relazted matters; supervises, -

‘directs and trains subordinate personnél; performs related duties as

required.

For Assiecnment with the Health & Environzment Department:

Designs and implements technical elements of ground water quality moni-
toring progrzms including well design and placement, parameter selection
data collection frequencies and sampling procedures; critically reviews
hydrogeologic and geochemical aspects of discharge plans to determine
corpliance with state and federal water quality laws, regulations and
standards; writes and edits stzaff memos and letters for the Director's
signature and offers critical evaluations which form the basis of the
Director's decisions on discharge plans submitted to comply with state
regulations; evaluates complex mechanisms of contaminant transport
through earth materials and fluvial systems; supervises and trains cther
technical staff in the implementation of monitoring programs and in

-discharge plan evaluation procedures; supervises the izplementation and

maintenance of a computerized ground water data manage—ent svstem for
New Mexico ground water data; evalvates and identifies the need for
developing new regulatory controls, drafts technical language for new
regulations and presents testimony as an expert witness at public
hearings and Water Quality Control Commission meetings; writes and
edits interpretive technical reports incorporating statistical data
reduction techniques-'to present the results of wonitoring and other
basic data collection programs; confers with other technical, legal
and planning staff on a variety of water resource policy issues, en-
forcement matters and program activities relatlng to ground water:

qualicy.

L4
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DISTINGUISHING CHARACTERISTICS:

At this level of the series, Incumbents azre involved in the planning and
.monitoring of water resource prograrm activities and the solution of
- technical problems.. L .

MHINDMUM QUALI:-'z«:ATIONsi -

1. Any combination of education, training or experience in water
resource program activities, hy dro1oo), engineering, mathematics,
agriculture, agronomy, surveying or the pn}Slccl 'sciences
totaling eight (8) years.

2. Good knowledge of water resource laws, agency policles, proce-
dures, rules and regulations, state water resources, mathematics, -
hydrawuiics, hydrology, basic statistics, engineering principles
and supervisory techniques.

3. Ability to communicate verbally and in writing; to accurately
perform mathematical computations; to prepare, read and analyze
technical data; to supervise.

WORKING CONDITIONS:

Work may be performed in the field. May be required to zccept change of
reographical assigoment. Travel will be required.

= emwe

Approved: 8/1/79
Revised: 10/3/79 &

g,
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o WATER RESOURCE SPECTALIST II
(VATER RESOURCE SPEC 2)

DEFINITION:
Performs specialized water resource program tasks.

SUPERVISION AND GUIDELIMNES:

Work is under direction. Guidelines are laws, agency rules, regulations,
policies and procedures.

\MPLES OF WORK PERFORMED:

For Assiesnment with the Natural Resources Department:

Advises state, federal and loczl agencies and the public on locatiom and
availability of water and existing water rights; makes aquifer tests and
analyzes data to determine aquifer characteristics; analyzes hydrological
and climatological data for river and reservoir operaticps, water resource
planning, water use determination and administration of water. rights and
interstate compacts; coordinates the collection of field data on water-use
for water rights administration, court proceedings and dévelopment of water
resources; makes recommendations cn water use requirements; drafts hydro-
logical surveys and/or technical papers and reports on water and land
resources, uses and status; prepares information for and testifies at

" agency hezrings or court proceedings on water related matters; confers

and corresponds with water users and the public on water resource related

duties as required.

For Assignment with the Health & Environment Devartment:

Locates and inventories sources of liquid waste discharges to the subsur-

face; collects and evaluates geologic, hydrologic and chemical data to

assess the ground water pollution potential resulting frcm industrial,
municipal and agrigultural waste disposal practices; critically reviews
hydrogeologic and geochemical aspects of discharge permit zpplications s
to determine compliance with state and federal water quality laws, 4
regulations and standards; maintains and expands ground water quality
monitoring programs by servicing and supervising comstructicn of field
instrumentation, and coordinating data collection activities; prepares
and presents oral testimony at court proceedings and public hearings;
writes and edits interpretive techniczl reports incorporating statistical
data reduction techniques to present the results of monitoring and other
basic data collection programs; confers and corresponds with professional
consultants, attorneys, representatives of industry and the public cn
matters relating to wastewater discharges and ground water quality.

DISTINGUISHING CHARACTERISTICS:

At this journeyman level of the specialist series, incumbents independently
analyze water resource data. Incumbents are also involved in the adminis-
tration of water resource activities. :

MINDIUM QUALITICATIONS:

1. Any combination of education, training or experience in water
resource program activities, hydrology, engineering, mathematics,



L]

égricultﬁre, agronomy, surﬁeying or the physical sciences'totél-
ing six (6) years.

2. Good knowledge of mathematics, hydraulics, hydrology, basic sta-
tistics, engineering principles and supervisory techniques; scme
knowledge of water resource laws, agéncy policies,” ptocedure
rules and regulations, and state water resources.

3. Ability to comzunicate verbally and in writing; to accurately
periorm mathematical computations; to supervise.

WOPRKING CONDITIONS:

Work may be performed in the field. Some assignments may require manual

labor and work in inclement weather. May be recuired to accept change of

geographical assignment. Travel will be requirec.

Approved: 8/1/79
Revised: 10/3/79
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Appendix E

Demonstration of Compliance with = -
Public Participation Requirements. of 40.CFR-123.54-



PRIMACY SCHEDULE FOR NEW MEXICO
UNDERGROUND INJECTION CONTROL PROGRAM
(other than Class II wells)

EID proposed Technical Standards and Criteria for Injection Wells
(First Draft to EPA, Industry, and Interested Citizens)

Proposed Regulation Changes for UIC, Presented to WQCC by EID
Public Meeting to Discuss UIC Program and Proposed Regulations

Public Meeting to Redraft Proposed Regulations
Public Meetings to Receive Additional Input on Draft Regulations

Revised Draft UIC Regulations Presented to WQCC with the Request
to WQCC for Public Hearing on Proposed UIC Regulations

Draft #1 State Primacy Application to EPA

WQCC Public Hearing on Proposed Regulation Changes for UIC
(Provided Opportunity for Further Public Discussion & Comments)

Draft #2 State Primacy Application to EPA

Discussion by WQCC on UIC Changes to Regulations presented at
Public Hearing

Action by WQCC on UIC Changes to Regulations Presented at Public
Hearing

July 13, 1981

July 21, 1981
WQCC Meeting

September 15, 1981
October 2, 1981
October 29, 1981;
November 15, 1981;
December 8, 1981

January 12, 1982
WQCC Meeting

January 15, 1982

March 3, 1982

April 16, 1982

June 8, 1982

July 21, 1982

Public Notice of State UIC Primacy Application Hearing Week of August 16, 1982

Sy

New Mexico UIC Regulations Effective September 20, 1982'° °
Joint WQCC-EID-OCD Public Hearing on State UIC Primacy Application September 20, 1982
- (Other than Class II Wells) . :

Action by WQCC on Memorandum of Agreement and Primacy Application

.Response to Comments and Final State UILC Primacy Application to EPA

* October 12, 1982
Week of Nov. '8, 1982

EPA Public Hearing on NM State Primacy Application (other than Mid-December, 1982

Class II Wells)

Action by EPA on State Primacy Application February, 1983

ABBREVIATIONS :

EID: New Mexico Environmental Improvement Division
EPA: United Stated Environmmental Protection Agency
0CD: New Mexico 0il Conservation Division

UIC: Underground Injection Control

WQCC: New Mexico Water Quality Control Commission



NEW MEXICO WATER QUALITY CONTROL COMMISSION
NOTICE OF PUBLIC HEARING 0N PROPOSED REGULATION AMENDMENTS

The New Mexico later Quality Control Commission will hold a public hearing
starting at' 9 a.m. on March 3, 1982 in Apodaca Hall (Second Floor Auditorium),
PERA Building, Capitol Complex, Santa fe, 'lew Mexico, and continuing for as many
days as necassary to complete the hearing.

The hearing is to consider proposed additions and amendments to the Water
Quality Control Commission Regulations pertaining to the following:

1. Section 1-101.H. (Change in the definition of "Director”)

2. Section 1-101 (New definitions for Underground Injection Control)

3. Subsection 3-106.C.8. (Additional language for Underground
Injection Contral) '

4. Subsect;on 3-107.E. (Additional language for Underground Injection
Control

S. Subsec?}on_3~109.£.3. (Additional language for Underground Injection
Contro _

6. Proposed new Part 5 (Regulations, technical criteria, and performance
standards: for discharge to the: subsurface through certain types. of
injection wells, "Underground Injection Controi")

One set of proposad Underground Injection Control regulations to be considered
at. this hearing. was presented to the Commission jointly by the Envirommental
Improvement: Division (EID) and the 011 Conservation Division. (0CD) at the January
12,. 1982 Comnission meeting. These: regulations. were developed over the past 9
months: at. announced: public meetings: attended by EID, OCD, and U.S. EPA staff,
industry: representatives, citizens: groups,. and other interested members of the
public. Alternative propesazls,. presented at: the January 12 Comwission meeting by
Kerr-McGee Nuclear Corporation for Sections 5-103 and 5-202 of proposed Part 5,
and by' Homastake Mining Company: for the Section 1-101 definition of "effluent dispo-
sal wal1”, will aiso be considered at this public hearing. :

Copies of the proposed additions and amendments will be available for public
review during regular business hours at the Water Pollution Control Bureau, Crown
Building, 725 St.. Michael's. Drive, and. the 011 Conservation Division, State Land .
0ffice Building, 310 01d.Santa Fe Tratil, Santa Fe, N.M., and at the following:
Envirommantal Improvement Division and 011 Conservatior Division offices:

Albuquerque (EID) Gallup (EID)

4159 lr;_ontgmry Blvd., NE. : 706 West Hi11

Albuquerque, New Mexico. 87109 Gallup, New Mexico 87301
(oco) Hobbs {0CD)

324 ¥. Main 1000 W. Broadway

Petroleun Building : Hobbs, New Mexico 88240

Artesia, New Mexico 88210

Aztec (0CD) Las Cruces (EID)

1000 Rio Brazos 1007 North Solano Drive

Aztec, New Mexico 87410 Las Cruces, New Mexico 38007

Farmington (EID) Roswell (EID)

724 West Animas 200 E. Fifth Street

Farmington, New Mexico 87401 Roswell, New Mexico 88201

Requests for copies of the proposed additions and amendments and other inqui-
ries should be sent to Joseph A. Pierce, Chief, Water Pollution Control Bureau,
P. 0. Box 968, Santa Fe, New Mexico 87504-0968, telephone (505) 827-5271, or

R.L. Stamets, Technical Support Chief, 011 Canservation Division, P. 0
Santa Fe, New Mexico 87503, (505) 827-2434. » 7~ 0. Box 2088,
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The hearing shall be limited to the proposed language changes, amendments
thereta, and only those changes in other Subsections which are necessitated to
maintain consistency in the Requlations pursuant to the proposed additions and
amendments.

A1l interested persons will be given a reasonable opportunity at the hearing
to submit relevant evidence, data, views or arguments, arally or in writing, and
tc. examine- persons who. testify at the-hearing. Written statements to be incor-
porated into the public racord will also be accepted before and at the hearing.
Statements to be incorporated into the public record should be addressed to:

Joseph A. Pierce, Chief

Water Pollution Control Bureau
Environmental Improvement Division
P. 0. Box 968

Santa- Fe, New Mexico. 87504-1968

Statements should be titled as follows: "Statements for the Public: Record
of the later Quality Control Commission Regulation. Hearing on March 3, 1982."
Any persons desiring an-interpreter for the deaf at the hearing should submit a .
written request to the.EIl) at. least 10 days prior to the hearing. Upon request,.
g taped %ranscribt of the hear1ng will be made: to: be.available for listening
y-the- blind . : v

- / . y ~’ N
ss/ Cubia L. Clayton, Chairman: .
.4 Hater uality:ContrOWCCammission: S
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TO BE PUBLISHED ON OR BEFORE AUGUST 21, 1982

STATE OF NEW MEXICO

NOTICE OF PUBLIC HEARING TO PROVIDE OPPORTUNITY FOR PUBLIC COMMENT .

A public hearing before the Environmental Imorovement Division of the
Hezith & Environment Department and the 0i1 Conservation Division of the
Eneray and Minerals Department has been scheduled for 10 a.m., Sepntember 20,
1982 in Apodaca Hall (second floor auditorium) PERA Building, Capitol Complex,
Santa Fe, New Mexico, to obtain public comment on the draft State aoplication
to the U.S. Environmental Protection Agency (EPA) for Primary Enforcement
Authority (Primacy) to administer the Federal Underground Injection Control
(UIC) program in New Mexico. Underaround injection is the emplacement into
wells of fluids for disposal or other purposes. The imnroper injection of
such fluids can cause ground water used for drinking or other purposes to
be contaminated. ‘

Since 1979 the state of New Mexico has received grants from the: EPA
to develop and submit for EPA. approval a program that would allow the state
of New. Mexico to administer directly the UIC provisions of the Federal Safe-
Drinking Water Act (PL 93-523 as. amended). In February of this year New
Mexico received EPA approval to administer those portions of the Federal UIC
program dealing with underground injections that relate to the production of
011 and natural gas.. Comments at: this: hearing will therefore be Timited to
New Mexico's program to: control fluid injection practices other than those:
related to 011 and natural gas production.

The principal part: of the New Mexico program to protect ground water
from contamination by: non-0i1 and: gas: underground: injection has: been- the
New Mexico Water Quality Control Commission Regulations first adopted: im
1977 under the: authority of the New Mexico Water  Quality Act. Additional
UIC amendments were: adopted: by the Commission: July 27, 1982. Additional
around water protection: from: underground injection is provided by the New .
Mexico Geothermal Resources Conservation Act and the Surface Mining Act and
the- requlations adopted thereunder.

Copies of the UIC Primacy Application will be available for public
review during reqular business hours at the Water Pollution Control Bureau,
Environmental Improvement Division, Crown Building, 725 St. Michael's Drive
and the 0i1 Conservation Division, State Land Office Building, 310 01d Santa
Fe Trail, Santa Fe, New Mexico and at the following Environmental Improve-
ment Division and 0i1 Conservation Division offices:

Albuquerque (EID) Grants-Milan (EID)

4219 Montgomery Blvd., NE 708 Uranium Avenue
Albuquerque, New Mexico 87109 Milan, New Mexico 87020
Artesia (0CD) Hobbs (EID)

324 W. Main 414 Y. Taylor

Petroleum Building Hobbs, New Mexico 88240

Artesia, New Mexico 88210
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Farminaton (EID) ' ~ Las Cruces (EID)

724 West Animas 7007 North Solano Drive
Farmington, New Mexico 87401 Las Cruces, New Mexico 38001
Gallup (EID) . Roswell (EID)

106 West Hill . : 200 E. Fifth Street

Gallup, New Mexico 87301 Roswell, New Mexico 88201

One copy at each location will be available to individuals for photocopying
at their own expense. Inquiries regarding the applications should be
addressed to Roy D. McKeag, Chief, Water Pollution Control Bureau, Post
Office Box 968, Santa Fe, New Mexico 87504-0968, telephone (505). 984-0020,

- or R.L. Stamets,. Technical Support Chief, 011 Conservation Division, Post
O0ffice Box 2088, Santa Fe, New Mexico 87503, (505) 827-2434.

A1l interested persons will be given a reasonable opportunity at the
hearing to submit relevant oral and written statements and data. A written
transcript: of the hearing:will be: made. Written statements to be incorporated:
into the public record will be accepted before and during the hearing. State-
ments to be incorporated into. the public record shou]d be addressed to:. :

Roy. D@.McKeag,,Ch1ef

- Water Pollution: Control: Bureau

- Environmental Improvement Division
-Health: & Environment. Department:
P.0. Box 968 = -
Santa Fe, New Mexico 87504-0968

Statements.should be: titled: as- follows: "Statements for the Public -
Record of the UIC Public. Hearing: of September 20,.1982." Any person. des1r1ng
an interpreter for the deaf at the- hear1ng shou]d submit a written request
to the EID at Teast ten (10) days prior to the. hearing. Upon request, a taped

txanscr1pt of the hearing will be made to be available for Tistening by -the
blind
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Appendix F

Court of Appeals Decision Relating to the

Water Quality Control Commission Regulations
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On Oc=toper 1+, L2280, z=he New MexXxigco Watar Zuality Contzol

Zommissicn (Commission) agproved the Zavircnmencal Iaprovemant

i, Division's (EID) request 2o ncld & public hearing on zsroposed

regulations concerning toxic water pollutants. The public
hearings, conducted py a hearing cfficer pursuant to § 74—6-6,
¥.M.S.A. 1978 (Repl. 1981), were held on January 14 and 15, l98l.
The Commission- adopted the following requlation setting forth

a new derZinition of toxic pollutants (Water Quality Control
Commission Regulation 1-101.X), and amended several other i
regul;tions (Requlations 1-101.N, 3~105.A, 3-106, 3-109.C, 3-=31l2.
B): : -

X. "toxic pollutant" means a watexr
contaminant or combination of water con-
taminants in concentration(s) which,
upen éxposure, ingestion, or assimilation
either directly from the envircnmant or
indirectly by ingestion through food -
chains, will unreasconably threaten to
injure human health, or the health of
animals or plants which are commonly
hatched, bred, cultivated or protected
for use by man for focod or economic benefit.
As used in this definition injuries to
health include death, histiopathologic
change, clinical symptoms of diseasa,
behavioral abnormalities, genetic mutation,
physiological malfunctions or physical
daformations in such organisms or thaeir
offspring. 1In order teo be considered a
toxic pollutant a contaminant must be one
of tha potential toxic pollutants listed
below and be at a concentration shown by,
scientific information currently available
to the public to have potential for causing
cne or more of the effects listed above.

I

Any water contaminant or combination of the
water contaminants in the list below crezating
a lifetime risk of more than one cancer per
1,000,000 exposed persons is a toxic pollutant.

agrolein .
acrylonitrile
aldrin
benzene

S
-
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Saculzoion L-lll.X z2nd thne soner zmendsd racgulaticns wers
F:ilad wiz=h =ne Scate 3ecorss Cantar con June 2, 19881, and wizh
=he Suprame Cour:t Law. Lidrarian on June +, 128l. Rerr-McGee,

. Zomestake, .Phillips, and Unitad Nuclear (the Companies) appeal

| these regqulaticns pursuant to § 74~6-7, N.M.S.A. 1978 (Repl.

1981), which permits an appeal to this Court by "[(alny person
who 1s or may be affected by a regulation”. The issues on
appeal are: 1) whether Requlation 1-10l1.X is constitutional;
2) whether. the second paragraph of Regulation 1-101.X is
supported by substantial evidence and is in acco;dance with
law; 3) whether the appellant Companies received a fair and
impartial hearing; and 4) whether the Commission unlawfuLl}
agleqéted its authority and functions to the EID.

We hold the requlations are constitutional, the second
paragraph of Requlation 1-10l.X is supported by substantial
evidence, the Caompanies received a fair hearing, and the

Commission. 4id not unlawfully delegate its authority.

Constituticnality of
the Requlations

Section 74-6=7(C), N.M.S.A. 1978 (Repl. 1981), statas:

Uponn appeal, the court of appeals
.shall set aside . . . {a ragulation
adopted by the commission] only if
found to be:

e

. P
o . t

(1) arbitrary, capricious or an
abuse of discretion;

(2) not supported by substantial
evidence in the record or reasonably
related to the prevention or abatement
of water pollution: or

(3) otherwise not in accordance
with law.

The cgppanies contend Regulatiom 1-101.X defining toxic
pollutants and all other requlations making reference to that

definition are unconstitutionally vague and, therefore, arbitrary,

capricious, an abuse of discretion, and not in accordance with

-2
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sc uncer=2:in that they do not nave fair notice of what con-

., centration cf cocmpounds £alls within the definition of toxic

;ollutants.' The Companies state that they will incur senalties
for discharging compounds that they, in good £faith, believe are
not toxic. .

The Companies also claim the regulation is an ex post facto
law and, therefore, unconstitutional because the determination
by the Director of the EID of what is ; toxic pollutant will be
made after a dischargér is already discharging.

Both of the Companies' constitutional arguments are based
on a misperception of the requlatiﬁns and how they are apélied.
The Companies interpret tha ragulations as placing the burden on
them to determine whather the discharge contains toxic pollutants
and, therefore, Qhethe: they need a discharge plan. They contend
there are many unknowns in this area: such as, whether to
‘extrapolate the data from animal experiments to humans; whethex
the linear, non-threshold hypothesis should be applied;l how
sensitive a population to use to determine standards: and, the
Companies do not know what standards to use. Thay assert if -
they incorrectly detarmine whether a toxic pollutant is present,
they will later be punished. This is an incorrect interpretatioh
of the procadures provided in the regulations. The following is
a summary of the applicable procedures.

Any person intending to make a new water contaminant dis-
charge or intending to alter the charécter or location of an
existing one must file a notice with the EID. The notice must

contain the name and address of the discharger, the gquantity

1
This theory states that if adverse effects oeccur at high con-

centrations, adverse effects will also occur at lower concen-
trations, in a linear proportion.
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" Regulaticn Ll-20L.

Regulation 3-104 is entitled "Discharge Plan Required" and

| describes those dischargers wno must have a plan approved by the

Director of the EID (Director). Aany person causing or allowing
effluent,2 or leachate3 to be discharged directly or indirectly
into ground water must have a discharge plan approved by the
Dire;£or. The next regulation, 3=105,15escribes "Exemptions
From Discharge Plan Réquirement”. In thirteen different
instances set ocut in this regulation, no discharge plan will be
required. The Companies agsume they have the authority to deter-
mine that they are exempt under this regulation and that they,
therefore, need not apply for a discharge plan every tima they
come to the conclusion that they ars exempt. It is upon this’
assumption that they base part of their constitutional attaék
on the regqulations, For example, Regqulation 3-105.A provides
that a discharger is exempt if the discharge is composed of
"[é]ffluent or leachate which conforms to all the listed numer—
ical standards oﬁ.section 3=103 and has a total nitrogen cofi-
centration of lb mg/l or less, and does not contain any taxic
pollutant.” The Companies contend they might, in good faith,
detarmine thay are exampt under this section, but the Director
might later decide one of the compounds they are discharging
is at a concentration that brings it within the definition of
toxic pollutant. The Companies would, therefore, be fined for

discharging a toxic pollutant.

2
Def;ned as liquid discharged as waste. Webster's Third Inter-
national Dictionary (1961).

3

Defined as liguid that has percolatad through soil or other
medium. Id.




.included in the numerical standards of 3-103, the discharger may

Director if a discharge plan is required. Even if the Director

_Z%W L T4nlLs argument 3Tams ITCh T2 I3CT That acwners

ischarger nimsali given the authorioy

. =c decide whether he is axempt and =c act accordiangly. The
. ragulasions state that it is the Jirector who makes chat deter-

{ mimation. It is the Director whe informs che discharger whetier

ne qualifies for an ekemption under Regulation 3-105. The
language of the regulations supports this conclusion. "To
determine conformance (to Regulation 3-103 and the toxic pollu-

tant standards], samples may be taken bBv the agency [EID] before

the effluent or leachate is discharged . . . . 1If for any

reason the agency [EID] .does not have access to obtain the
;ppropriata samples, this exemptich sfall not apply.” Regqulaticn
3=-105.A. (Emphasis added.) "If the director determines that

a discharger is not exempt from £iling a discharge plan pursuant
Ed Saction 3-105, or that the material to be discharged cc;tains

any toxic pollutant as’defined‘in Section l1-101.X., yhich is noi

appeal such determination . . . ."™ Regulation 3-112.B.
{Emphasis added.) _

The procedure for applying for approval of a discharge plan
under certain circumstances is set out in Regqulation 3-106.
Anyone who was already discharging before or within 120 days

of the effective data of the requlations will be notified by the

notifies the discharger that he needs to submit a plan, he may
discharge up to 240 days without a plan, or longer if the
Director allows. Regulation 3-106. If a person plans to begin
discharging a contaminant listed in Regqulation 3-=103 or a toxic
poellutant more than 120 days after the effective date of the
regulations, he must inform the Director of his name and address,

the location and quantity of the discharge, and an estimate of

the concentration of water contaminants in the discharge. (This
!
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if a Zischarce zlan is cecuirad. £ a ztizan is ra2gquirzed, a

. zrocosed plan must se submitted, =né 1t must include the informa-

tion set out in Requlation 3-106.C. Within 30 days of the
submission of a proposed plan, the Director must notify the
sublic, any affected government agencies, and anyone else wha
has. requested notification. Regulation 3-108. During the 30
days following public notice, comments “may be made, a public
hearing may be regquested and shall be held if the Director
determines there is significant public interest. Requlation
;~108.

If no public hearing is held, the Director must either
.approve or disapprove the propesed plan within 60 days aftar the
necassary information was made available to him. Raqulationlf
3-109.A. If a hearing was held, the Director mast either
approve or disapprove the plan within 60 days of the hearing,
or the time the necessary information was made afailable to him,
whichever is later. Requlation 3-109.B. Requlation 3-109.C
sets cut the criteria thé Director must use in determining
whéther to approve or disapprove a discharge plan. If the .
Director disapproves a proposed discharge plan or approves a hif 7
plan subject to CQnditibﬁ, the discharger has the fiqht to a v
hearing da noveo by the Commission. Regulation 3-112. The
Commisgion'’s decisions may be appealed to the Court of Appeals.
Regqulation 3-113; see generally, § 74-6-5, N.M.S.A. 1978 (Repl.
1981).

A statute oOr regqulation is unconstituticnal if it defines
a prohibited act in terms so vagque that men of common intelligencJ
must guess at the meaning and would differ in its application.

Bokum Resources v. N.M. Water Quality Cont., 93 N.M. 546, 603

P.2d 285 (1979). We hold this regulation is not uncenstitutionallly
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srzcess =2ach discharger nust undertake befosrs Lt dischazcges.
Cnce the 3discharger decides when, where, what, and how mucha it
will discharce, it must submit that information =ao the ZID. It
must then épply for a discharge plan, no matter what the content
of the discharge. If‘a toxic pollutant is present, the Director
will inform the discharger. If the exemption statute applies,
the Director will inform the discharger. The only way the dis-
charger can be fined is if he discharqés without a plan in
viclaticn of the Director's determination that one is required,
or where he discharges in violation of an existing appfoved plan.
This is not vague. Each step is set out in the requlations and
each regulation is clearly labeled. Although there are no
numerical standards in the requlations for what concentration of
compounds. triggersthe label "toxic pollutant,” this is not '
detrimental to the dischargers. The Director will make those
determinations before a discharge plan is approved or disapproved)
and the dischérger will be'gptified.4 The lack of numerical
st;ndards is, therefore, not a basis for finding the statute
uncenstitutional.

In State v. Dority, 55 N.M. 12, 225 P.24 1007 (1950), our
Supreme Court stated: _"Legislative enactments may be declared
void for uncertainty if their meaning is so uncertain that the
court is unable, by the application of known and accepted rules
of construction, to detasrmine what the legislature intended with
any reasonable degree of certainty. But absolﬁte or mathematical

certainty is not required.in the framing of a statute.” In

Although the Supreme Court in Bokum, supra, stated that the dig-
charqe of a toxic pollutant is a criminal . act, we do not believe
that is what they meant. We believe they meant essentially

what we have described above, that is, that the discharce of a
toxic pollutant in violation of a discharge plan is the
prohibited act.
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. we ars able o intergrat zhe ragulations inm cuesticn with

| r»eascnablie cer+sainty, andé for the reasons set cut apove, we

hold the regulations are comnstitutional.

Substantial Evidence

The Companies contand that the second paragraph of the
definition of toxic pollutant in Requlatiom 1-101.X is not
supported by substantial evidence in the record, as required
by § 74=6-7(C), N.M.STA. 1378 (Regl; 1981). That part of the
definition provides: "Any water contaminant or ccmbinatién of
the water contaminants in the list below creating a lifetime
risk of more than one cancar per 1,000,000 exposed persons is
a toxic pollutant.

acrolein

acrylonitrile

We find there was substantial evidence in the record to

support the adoption of the above paragraph of Regulaﬁicn 1-101.

2.5 one of the exhibits offered by the EID at the hearing was

a summary of Ambient Water Quality Criteria for the protaection

of human health published by the Environmenmtal Protection Agency s_ﬂf

(EPA) in 1980. For potential carcinogens (cancexr producing
agents), a water concentration of zero was recommended by the

EPA. However, if a zero level is not cbtainable, the EPA

recommended three other concentrations, ome of which is the one

in 1,000,000 level incorporated into the second paragraph of

The standard to be used here is the same as for findings by a
court: If there is substantial evidence, the finding or
requlation must be upheld. In determining whether there is
substantial evidence, this Court must view the evidence in the
most faverable light to support the £inding, and only favorable
inferences will be drawn. United Veterans Org. v. New Mexico
Prop. App. Dept., 84 N.M. 114, 3500 P.2d 199 (Ct.App. 1972).

“3-
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<2e acéopticn c¢f the cancer standard in Reculation 1-10l.X.

The Companies raly on Xerr-idcGee Nuclzar Corgoraciocon v.
New Mexico Environmental Improvement 3card, 20 N.M. St. B. Bull.
816 (Ct-.app. 198l) (Wood, Specially Concurring), for their
argument that the regulations are invalid because the Companies
ware not given a fair and impartial hearing. We hold the
hearing was fa.ir and impartial. v

In Rerr-McGee, supra, regulaticns adopted by the Environ=-

mental Improvement Board (Board) were held to be invalid because
the EID participated in drafting the regulatioms, coungeled the
B;a:d; and also acted as an interested party at the raqulation
hearings. These factors were held to be indicative of an unfair
hearing vis-a-vis the Companies. The Companies hexra contend -
that the statutes for Commission hearings are identical to those
in the Kerr-McGee, supra, case and, since the EID prepared the
requlations in this case and then acted as an interested party,
the regulations are invalid.
This case differs from Rerr-McGee, supra, in cne major

agpect. Unlike the Environmental Improvement Board, the Water

Quality Control Commission is comprised of members of eight e

anvironmental or other Sfate agencies, plus a representative

of the public. Section 74-6-3, N.M.S.A. 1978 (Repl. 1981),
provides that the members of the Commission shall be the director
of the envirommental improvement division, the director of the
New Mexico department of game and fish, the state engineer, the
secretary of the oil conservation commission, the director of
state park and recreation, the director of the department of
agriculture, executive secretary of the state natural resocurce
conservation commission, the director of the bureau of mines,

and a representative of the public appointed by the governor.

o ty\
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‘i with hicghly technical and complicated matzars.

stacs [t~}

reprasant ninm i3 This serves

the purzese of having expertise cn tie Csomission which ceals

See, § 74~6-4,

| ¥.M.S.A. 1978 (Repl. 1981). The agency memsers of the Commission
are also the same as the constituent agencies. Section 74-~6=2(J)
N.M.S.A. 1978 (Repl. 198l1). These constituent agencies are

granted certain powers (§ 74-6-9, N.M.S.A. 1978 (Repl. 1981)),

among which is to recommend requlationé for adopticn by the

Commission. It is not difficult to see the wisdom behind this

section. Agencies which deal with certain technical aspects of

water quality and quantity are better able to keep a continuing
study of their particular duties as are charged by'law. They

have the expertise. By contrast, the New Mexico Envirocnmental

Improvement Board consists siﬁply of "five members appointad by

the governor®. Section 74~-1-4, N.M.S.A. 1978 (Repl. 1981).. In

light of the fact that the Legislature has seen fit to have the |
Director of the EID sit as a member of the Commission, we decLine;
to hold that because tha EID proposed regqulations to the Commis< [

sion and then acted‘as an interested party at the hearings, that

the Companies were denied a fair and impartial hearing. The

legislative scheme does not support the Companies’ positiom.

Delegation of Authority
The Companies contend the Commission, in adopting the

< -

regqulations in question, umlawfully delegated its authority
and functions to the EID and the Director. They argue it is

unlawful delegation for twe reasons. First, the Director is

allowed to determine at what concentration a compound constitutes
a toxic poliutant. Second, the preparation of the regulations
was delegated to the EID, which also appeared as an interested
party ﬁt the hearings. The Commission respends that there is no

delegation and, even if there were, it is lawful.
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adcgt, creomulgate and zusliish reculations wo grevent Cr abate
wazar gollution in the state . . . .°

Uncer the ragulations, :hera.has zeen no delagation. The
Commission set the standards when it adopred the regulations
pursuant to § 74-6-4 (D), supra. The RQirector merely applies
those standards, as allowed in § 74-6-8, N.M.S.A. 1378 (Repl.
1%81): “Eachuconstituent agency shall administer regulations
adopted pursuant to . . . [74=6=4, N.M.S.A. 1978], responsibility
for the administration of which has been assigned to it by the
commission." Since the Commission gave the EID the authority
tp administer cértain regulations, we hold there has been no
delegation.

Even if there were delegation of authority in this instance,
it would be lawful. In National Labor Relations Bd. v. Duval .
Jewelry Co., 357 U.Ss. 1, 78 s.ct. 1024, 2 L.Ed.2d 1097'(1958);.
the United States Supreme Court held where the ultimate decision
on the merits of the iésue does not rest with the dslegata, the
delegation is permissible. In that case, the National Labor
Ralations. Board daleqate& its'statutory power to issue and ravcke
subpoenas to hearing officers. Rulings of the hearing officer
could be appealed to the National Labor Relations Board if speci
permission was grantad.. The court, expressing sympathy for an
administrative agency's need for assistance in matters of this
sort, held "{wlhile there is delegation here, the ultimate
decision on a motion to revoke is reserved to the Board [NLRB],
not to a subordinate. All that the Board has delegated is the
preliminary ruling on the motion to revoke. It retains the
final decision on the merits. . . . The fact that special
permission of the Board is required for the appeal is not
important.” .

Under Duval, supra, any delegation of authority from the

P
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decisicns 2f zhe Cirector I the IIZ, § Te=5=3(L) and (d),

N.M.3.a. 1978 (Repl. 1281), crovide Zfor a2 de nove tearing sefocre

(&5

4! zhe Ccmmission. The petiitioner mav submit evidence crally or ina
5i] writing. The fact that the burden of proof is on the petitioner
61| at the hearing does not invalidate the delegation as suggested

~3

by the Companies. Since the appellant has the burden where the

8|| only recourse is a traditional appeal, and that did not invalidat:s
9| the procedures in Duval, supra, we cannot hold that the regulatior
104] in the case at bar are invalid because the discharger has the

11|| burden of proof at the trial de novoe. Accordingly, any reliance

12 by appellants on Rerr-McGee Nuclear Corporation, supra, is mis-—

13| placed.

14 We hold the Commission's regqulations are valid. ;

15{| = T IS SO ORDERED. ' I‘

)
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19 WE CONCUR:
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SUMMARY AND CONCLUSIONS

A technical analysis of Gulf Mineral Resources Company's proposed
ground water discharge plan (DP-117) for its Mt. Taylor Uranium Mill
Project has been conducted by the staff and consultants of the New
Mexico Environmental Improvement Division's Water Pollution Control Bureau.
The Plan presents the potential impacts to. ground-water quality which may
result from the proposed project. During the analysis an attempt was
made to determine whether the proposed plan satisfies the technical
requirements of the New Mexico Water Quality Act and the New Mexico Water
Quality Control Commission Regulations.

Specifically Gulf's plan was analyzed from the perspective of whether
Gulf has sufficiently demonstrated that discharges (planned or accidental
releases) will not result in ground water contamination beyond standards
at a place of withdrawal of water for present or reasonab]y forseeable
future use?

There are three main features of the project, the operation of which
have the potential to affect ground-water quality. These features are
.the mi1l impoundment. and. containment pond at the mill site,. the tailings
and liquid waste pipelines, and the tailings and liquid waste disposal
facilities. Each potential source of contamination was examined separately
by the staff to assess its possible affect on ground water. Based upon
an analysis of available information, the following conclusions and
recommendations were developed.

A. A mill impoundment and containment pond are planned to be
constructed approximately one-half mile downstream of the Mt. Taylor
Uranium Mill. The lined containment pond is provided to contain ,
any major process spill from the mill as well as process area runoff,
washdown water, and treated sewage water. The mill impoundment will
hold any storm water that exceeds the capacity of the containment pond.

Routine d1scharges to the lined containment pond will be relatively
Tow in volume; sufficient freeboard should exist in the pond to
contain any major process spillage. Contaminated releases to the
mill impoundment area, therefore, are seen to be infrequent. The
containment pond 11ner and the geologic conditions at the mill im-
poundment should prevent significant seepage of contaminated fluids
into underlying water bearings fromations. R

The staff's analysis of the site's geology and hydrology and of
the engineering concepts and designs 1ncorporated into the containment

~pond and mill impoundment supports Gulf's conclusion that minimal

impacts to ground water should result from these structures.

B. A waste transport pipeline. system approximately six miles in
length, will transport solid wastes in a slurry from the mill to the
tailings disposal area and mill carry decant water back to the mill.
The transport system consists of a pump station located within the
mill, one slurry pipeline, and a mi11 liquor pipeline for carrying




decant water from the evaporation pond to the mill. The Tiquor
decant pipeline can also be utilized as an emergency slurry line.

The design of the transport system incorporates features that.
minimize the potential for release of waste material from the pipe-
line. The features include redundant instrumentation and daily in-
spection'schedu]es. -In addition, the pipelines are placed within
a lined pipeway that will act to contain spills or leakage if
required, and catchment ba51ns will be provided at Tow po1nts
a]ong the route.

It is the staff's opinion that the applicant's proposed pipe-
1ine system design is acceptable. It is believed that the redundant
instrumentation and: inspection schedules will virtually eliminate
any possibility of accidental spills adversely affecting ground-
water quality. Assuming a major release of tailings or decant
liquid via pipeline rupture, it is unlikely that ground water standards
would be violated at a place of forseeable future use.

- A deficiency in the applicant's proposed discharge plan, is .
the lack of a detailed contingency plan describing the administrative,
procedural and technical procedures to be used for responding to
unanticipated releases of contaminated materials via a pipeline
rupture. Such a detailed contingency plan should be prepared by the
applicant and approved by EID before any d1scharge of tailings takes
p1ace.

C. The: proposed tailings disposal area is in La Polvadera Canyon,
“approximately four miles north-northwest of the mill site. Approxi- -
mately 1400 gallons per minute of tailings slurry, consisting of 20-
40 percent by weight solids, is proposed to be discharged into a
parallel series of dragline excavated trenches. Fluids draining -
from: the solids will be: collected and pumped to a lined settling pond(s)
and thence to a lined evaporation pond which will be- conta1ned by a
‘zoned earthfill dam. The facilities are designed so that all tailings
will be sequentially buried below the existing ground surface as each
of the trenches are filled to capacity, and so that most of the
Tiquid wastes will be disposed-of by evaporation. Provisions are
made for burial of evaporites and for reclamation of all disturbed
ground.

The proposed tailings and 1iquid disposal facilities were de-
signed to take advantage of the available pore storage in the
extremely dry native foundation materials which underlie the La
Polvadera. Canyon area. Laboratory analysis of core samplies from
both the Gallup Sandstone and Dilco Coal Member indicate water
contents far below specific retention for these foundation materials.
Therefore, the dry porous media has the potential to store water

and bind it by capillary forces which are strong enough to prevent
significant free drainage.

Seepage calculations indicate that significant saturation will
not occur beneath the disposal trenches, the settling pond, or the
avaporation pond. A monitoring system will be provided to verify
seepage predictions during operations and provide data for develop-

ment of contingency plans, if necessary, to solve unanticipated
problems.




Seepage analyses conducted by Gulf were based on assumptions of
flow through porous media having minor fracture related permeability.
A deficiency in the applicant's discharge plan is the lack of infor-
mation on fracture location, density, or related hydraulic con-
ductivities. A staff evaluation of available literature and on-site
conditions concluded that fracture permeability may exist in the
Gallup Sandstone beneath portions of the site and that a possibility
exists in which underground fluids may move easterly at relatively
higher rates than assumed for the seepage analyses along pathways
formed by joints and fractures in the sandstone. Given the absence
of extensive outcropping of the Gallup Sandstone at the dispoal site,
it is difficult to totally assess the degree of fracture related
permeability prior to construction. Upon. implementation of construction
and monitoring activities, additional field data will become available
for consideration. If site conditions are then found to reflect greater
fracture related permeability than has been calculated for, the seepag
projections should be revised. :

Shallow monitoring wells will be installed around the evaporation
pond perimeter to allow for detection of seepage front advance. The
bore holes will be aired-drilled and cored; in situ moisture content
measurements of the cores will be performed. If the information
from the tests suggest the presence of significantly higher rock.
moisture contents than considered in the seepage analyses, the
applicant should be obligated to quantify the effects of the increased
in situ moisture. . o

A deficiency in the applicant's proposed discharge plan is the
lack of detailed emergency response procedures to be implemented in
the event of a dam failure. The probability of such an event trans-
piring is considered to be quite Tow. Nevertheless, with proper
response procedures in effect, the ultimate insult of the failure
could be greatly reduced. It is recommended that the application be
required to develop a realistic response plan prior to any tailings
discharge. .

—-= ———- S YT

On the basis of the evaluation of the discharge plan and the analysis:
summarized in this Pre-Hearing Ground Water Discharge Plan Analysis, it
is recommended by the staff that any discharge plan approval be subject
to, but not limited to, the proposed conditions listed bleow. It must
be emphasized that these conditions were developed without the benefit
- of the discussions and: testimony to be presented during the forth-
coming public hearing on the plan. As such, these conditions should
be viewed as preliminary, subject to change as a result of new evidence
presented at the hearing.

(1) Within six months of the approval date of the discharge plan,
the discharger shall submit to the Division a detailed con-
tingency plan describing the administrative, procedural and
technical procedures to be used for responding to unanticipated
releases of contaminated materials in the event of a dam
failure or a major tailings pipeline failure. The contaminated
material release will be assumed to result from realistic
accident scenarios that are based on actual and hypothetical

accidents at uranium mills of design and capacity similar to
the discharger's.




-(2) Prior ta.construction of the La. Polvadera tailings and liquid
disposal facilities, Gulf shall submit to the Division the
following detailed technical specifications and procedures
for review and approval:

(a) Procedures to be follawed during preparation of areas
within the trenches and evaporation pond. This should
include a.thorough inspection of impoundment bottom
during excavation to identify Targe zones of high
porosity or high hydraulic conductivity. Steps to
“1ine or seal. such zones should be specified to ensure-

~that, to the maximum degree possible, solutions are
disposed of by evaporation rather than by seepage.

(b) Procedures/Technical sepcifications to be used to
: control installation of the liners to ensure installed
_properties are as specified.

(c) Procedure which ensures that the,tailinQS'wi11.drain
- to the maximum extent practicable by removal of solutions
from the trenches:.to lined ponds.

(d) Procedures.to enable a determination that the system
is behaving as predicted with respect. to seepage. This
should include. checks of the overall water balance, of
‘seepage collected in cutoff trenches in monitor wells,
of drainage of and moisture content in deposited tail-
ings, of slimes settlement. This should include
annual review of operations by qualified engineers,
geologists and/or hydrologists. to determine whether
operations are being conducted.as proposed and to make
recommendations for necessary design changes, changes
in operating.procdures,. and/or changes in monitoring
programs.

(3) A minimum of five (5) measurements shall be made of ‘infiltration:
- rates. on surficial soils which overliie the tailings trench

disposal area. Such tests shall be conducted at Tocations
uniformily distributed over the disposal area. The results
of the infiltration studies shall be used in designing re-
clamation plans. Such tests shall be made prior to com-
mencement of any further construction in the tailings dis-
posal area. The results of the tests shall be reported
to the Division as soon as they. become available.

(4) High resolution vertical aerial photographs of 'scale 1" = 200*
or 1 to 2400 shall be made of the area within a one (1) mile
radius of the proposed 1iquid and solid waste disposal
facilities perimeter. Such photographs shall be made prior
to commencement. of any further construction in the La Polvadera
Canyon area, and once every year thereafter following com-
mencement of discharge in the area. Area of coverage for
each set of photographs shall be identical. Photographs shall
be certified by the photographer and submitted to EID as

- soon as prints are available,




(5)..

(6)

(7)

The discharger shall notify the EID in writing within a
week when a- trench excavation is:complete, After excavation

of any trench and:prior to any tailings being discharged

thereto, there shall be:an EID inspection .of the trench
for fractures, unplugged drill holes, or any other features

~ which could.provide avenues of*excursion from the trench.

If such features are. found, effective corrective action
and/or additional monitoring as approved by EID shall be
accomplished. by the discharger before any discharge of
tailings to the trench.,

The discharger shall notify the EID in writing within one
week of the excavation of the alluvium from the evaporation
pond bottom. Before installation of the pond T1ining there
shall.be an EID inspection.of the pond. bottom, and the dis-
charger- shall perform a detailed examination of the joint
and. fracture ‘systems:present on the exhumed rock surface.

If the examination by EID or by the discharger reveals
significantly greater fracture.related permeability than
therefore considered in the seepage analyses, seepage

~assessment shall be revised-to consider the effects of the

enhanced permeabilities.. If the revised: seepage assessments
suggest that discharges:to the evaporation pond may cause

the standards of Section 3-103 of the regulations to be
exceeded in ground water at any place. of present or reasonab1y
forseeable future.use, then effective corrective action as.
approved by EID shall be accomplished by the discharger

before any discharge of wastes to the pond. If the Director
determines: that the proposed corrective action constitutes

a: modification to the discharge plan, an amendment to the :
plan shall be sought. .

The discharger shall measure in situ moisture contents in
the cores obtained during the installation of shaliow monitor
wells in the La Polvadera Canyon area. The results of the

tests shall be submitted to the EID-as soon as they become 5

-

available. If the-'measured moisture: contents are significantly v

higher than theretofore considered in the seepage analyses,

the discharger shall revise the seepage assessments to consider ..

the effects of the increased in situ moisture.

If the revised seepage assessments suggest that discharges
to the La Polvadera Canyon disposal facilities may cause
the standards of Section 3-103 of the regulations to be
exceeded in ground water at any place of present or re-
asonably forseeable future use, then effective corrective
action as spproved by EID shall be accomplished by the
discharger before any  discharge:of wastes to the pond.

If the Director determines that the proposed corrective
action constitutes a modification to the discharge plan, an
amendment to the plan shall be sought.




(8) Prior: to discharge: of any waste products tn La Polvadera
Canyon, the discharger shall develop: and submit for EID .
approval a revised monitoring system, and shall have -
received EID approval. thereon. The information abtained
from carrying out conditions (6) and (7) detailed above
shall -be used: in developing.the revised monitoring system.

(9) The discharger shall on a quarterly basis, collect re-
presentative samples of the evaporation pond liquid and
‘by measurement suitable to EID estimate the total volume A
of ‘1iquid in the pond. The: 1iquid samples shall be analyzed .
for the standard consitiuents tabulated: in section 3-103

- of the regulations and for total suspended solids.
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