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Governor
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Cabinet Secretary-Designate Division Director
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July 20, 2011

Agave Energy Company

c/o Matt Joy

Jorden Bischoff & Hiser, P.L.C.
7272 E. Indian School Road
Suite 360

Scottsdale, AZ 85251

Email: MJoy@jordenbischoff.com

Re: Administrative Compliance Order for Discharge Permit GW-050-5
Operator: Agave Energy Company, OGRID 147831
Facility: Red Bluff #1 Compressor Station; SE/4 SE/4 of Section 34, Township
7 South, Range 25 East, Chaves County, New Mexico

Dear Operator: H

Provision X of the above Administrative Complaince Order provides that the Order shall
terminate when Respondent, Agave Energy Company, certifies that all requirements of the
Order have been met and the Qil Conservation Division has approved such certification, or
when the parties have entered into a stipulated final order, WhICh has been, if applicable,
approved by the Water Quality Control Commission.

The parties have entered into a stipulated final order‘set‘tling all violations alleged in the
Administrative Compliance Order. As a result, the Administrative Compliance Order has
terminated. -

Please feel free to contact me if you have any questions.

Sincerely,

Sonny Swazo

OCD Assistant General Counsel
(505) 476-3463
sonny.swazo@state.nm.us

Qil Conservation Division * 1220 South St. Francis Drive

* Santa Fe, New Mexico 87505 J&W

* Phone: (505) 476-3440 * Fax (505) 476-3462" http://www.emnrd.state.nm.us X
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Bill Richardson

Governor
Mark Fesmire

Division Director
Oil Conservation Division

Jon Goldstein
Cabinet Secretary

Jim Noe!
Deputy Cabinet Secretary

May 14, 2010

Joyce Medina

WQCC — Administrator

New Mexico Environment Dept.
1190 S. St. Francis Dr., N2150
Santa Fe, NM 87505

Re: WQCC Case No. 09-08
Bitter Lakes Compressor Station
GW-050-1

WQCC Case No. 09-09
Red Biuff No. 1 Compressor Station

GW-050-5
Dear Ms. Medina:

Enclosed is a Settlement Agreement and Stipulated Final Order for each of the Water Quality
Control Commission (WQCC) cases identified above. The New Mexico Qil Conservation
Division and Agave Energy Company are submitting these signed Orders to the WQCC for its
approval pursuant to the settlement provision of WQCC Rule 20.1.3.700.B.1 NMAC. You may
send my copy of each final approved Order to sonny.swazo@state.nm.us or the address at the
bottom of the page. | am not sure if Mathew Joy, the attorney for Agave Energy Company,
wants his. copy of each final Order mailed or emailed to him. Mr. Joy's address is 7272 E.
Indian Schoo! Road, Suite 360, Scottsdale, Arizona 85251. His email address s
mjov@jordenbischoff.com. His telephone number is 480-5-5-3928.

If you have any questions, please feel free to email or call me at (505) 476-3463.

Sonny Swazo
OCD Assistant General Counsel

Sincerely,

Cc: Mathew Joy, Attorney for Agave Energy Company

Oil Conservation Division * 1220 South Sti. Francis Drive

* Santa Fe, New Mexico 87505
* Dhnano (RNRY A7R.RAAN * Fav (RNRY A7R.RARD*  hitn/hanany emnre atate nm 11q




STATE OF NEW MEXICO
BEFORE THE WATER QUALITY CONTROL COMMISSIQ

NEW MEXICO OIL CONSERVATION DIVISION,

Complainant,

v, WQCC CASE NO. 9-09(CO

O

AGAVE ENERGY COMPANY,

Respondent.

SETTLEMENT AGREEMENT AND STIPULATED FINAL ORDER

The New Mexico Oil Conservation Division (“OCD”) and Agave Energy Company
(“Agave”) agree to resolve the Administrative Compliance Order issued to Agave on October 7,
2009 based on the terms and conditions specified in this Settlement Agreement and Stipulated
Final Oder (“Final Order”). For purposes of this Final Order, Agave admits the jurisdictional
allegations of this Final Order and consents to the relief specified herein.

I. BACKGROUND OF DISPUTE

A. Parties

1. The OCD 1is a division of the New Mexico Energy, Minerals and Natural
Resources Debartment charged with enforcing the Oil and Gas Act (“OGA”), Chapter 70 Article
2 NMSA 1978. See NMSA 1978, Section 70-2-6(A). In addition to its duties under the OGA,
the OCD is authorized to make rules, regulations and orders with respect to the Water Quality
Act (“WQA”). NMSA 1978, Section 70-2-12(B)(22).

2. The Oil Conservation Commission (“OCC”) is an entity created by NMSA 1978,

Section 70-2-4 to enforce the OGA, and has concurrent jurisdiction and authority with the OCD.



7 .
E&'% Seé& NMSA 1978, Section 70-2-6(B). In addition to its duties under the OGA, the OCC 1s a
\{%‘y “constituent agency” under the WQA. NMSA 1978, Section 74-6-2(K)(4).
~BISEERS " Agave is an active domestic corporation doing business in New Mexico under
SCC No. 1720713. Agave markets and transports petroleum products.
4. Agave operates the Red Bluff #1 Compressor Station. The Red Bluff #1
Compressor Station is a natural gas compressor station. The Red Bluff #1 Compressor Station is
located in the SE/4 SE/4 of Section 34, Township 7 South, Range 25 East, Eddy County, New

Mexico.

5. On May 8, 2006, the OCD issued Discharge Permit Renewal GW-050-5 (“GW-
050-5”) to Agave for the Red Bluff #1 Compressor Station pursuant to the WQA and the Water

Quality Control Commission (“WQCC?”) rules.
6. Condition 9 of GW-05-5 states:

The owner/operator shall ensure that all above ground tanks have
impermeable secondary containment (e.g., liners and berms), which will
contain a volume of at least one-third greater than the total volume of the
largest tank or all interconnected tanks. The owner/operator shall retrofit
all existing tanks before discharge permit renewal. Tanks that contain
fresh water or fluids that are gases at atmospheric temperature and
pressure are exempt from this condition.

B. Alleged Violations

7. On April 24, 2009, the OCD inspected the Red Bluff #1 Compressor Station.

During the inspection the OCD inspector observed an unbermed above ground storage tank filled

with liquid methanol.

8. The OCD identified the alleged violation to Agave in the initial discharge permit

renewal that the OCD sent Agave on May 20, 2009.




9. On October 7, 2009, the OCD issued an Administrative Compliance Order to
Agave for the Red Bluff #1 Compressor Station. The Administrative Compliance Order alleged
that Agave violated Condition 9 of GW-05-5 by not properly containing an above ground tank
filled with liquid methanol. The Administrative Compliance Order required Agave to properly
contain the above ground tank filled with liquid methanol within an impermeable secondary
containment which will contain a volume of at least one-third greater than the total volume of the
tank. The Administrative Compliance Order required Agave to complete this requirement by
November 16, 2009.

10. The Administrative Compliance Order provided that if Agave failed to timely
comply with the requirements of the Compliance Order, the OCC may seek to assess a civil
penalty of not more than twenty-five thousand ($25,000) for each day of continued non-
compliance with the compliance order, and suspend or terminate the permit violated by the
person.

11. On or about November 2, 2009, Agave timely filed a Request for Order Hearing
and Request for Stay of Deadlines set forth in Administrative Compliance Order Pertaining to
Permit Renewal GW-05-5.

12. On or about November 13, 2009, the OCD and Agave agreed to extend the
November 16, 2009 deadline in the Administrative Compliance Order to January 13, 2010 for
purposes of settlement negotiations. The OCD and Agave waived the ninety-day hearing
deadline requirements of NMSA 1978, Section 74-6-10(G) and 20.1.3.400(B)(1) NMAC;

13 On or about January 13, 2010, the OCD and Agave agreed to extend the January

16, 2010 deadline to April 16, 2010 in order to facilitate the on-going settlement negotiations of

the parties.



14. On or about April 15, 2010, the OCD and Agave agreed to extend the April 16,
2010 deadline to May 14, 2010 in order to finalize a settiement agreement.

15. NMSA 1978, Section 74-6-10(A)(1) provides that when a constituent agency
determines that a person violated or is violating a requirement, regulation or water quality
standard adopted pursuant to the WQA, or a condition of a permit issued pursuant to ;[hat Act, the
constituent agency may issue a compliance order requiring compliance immediately or within a
specific time period, or issue a compliance order assessing a civil penalty, or both..

16.  Any person who does not comply with the provisions of NMSA 1978, Section 74-
6-5, including any regulation adopted pursuax;t to that section, or any permit issued pursuant to
that section, shall be assessed civil penalties up to the amount of fifteen thousand dollars
($15,000) per day of non-compliance for each violation. NMSA 1978, Section 74-6-10.1(A).

17.  Any person who violates any provision of the WQA other than Section 74-6-5
NMSA 1978, or any person who violates any regulation, water quality standard or compliance
order adopted pursuant to that act shall be assessed civil penalties up to the amount of ten
thousand dollars ($10,000) per day for each violation. NMSA 1978, Section 74-6-10.1(B).

18.  For purposes of the WQA, “person” is defined to include corporations. NMSA
1978, Section 74-6-2(1).

C. Mitigating Factors

19. Agave has complied with the Administrative Compliance Order regarding

containment of the liquid methanol tank.

11. COMPROMISE AND SETTLEMENT




20. The OCD has jurisdiction pursuant to the WQA, WQCC Regulations and NMSA
1978, Section 70-2-12(B)(22) to issue the Administrative Compliance Order and to enter into
this Final Order.

21.  The parties have engaged in settlement discussions to resolve the Administrative
Compliance Order without further proceedings.

22.  The parties agree to this Final Order for the sole purpose of settling all violations
alleged in the Administrative Compliance Order.

23.  Agave denies the alleged facts and conclusions of law identified in Paragraphs 7,
8 and 9, above, and set forth in the Administrative Compliance Order, and does not admit any
liability, fact or conclusion of law by entering into or complying with this Final Order.

24. Agave has placed the liquid methanol tank in secondary containment as ;equired

by the Administrative Compliance Order.

25. Agave agrees that it shall maintain the methanol tank in secondary containment
whenever it is stationary and in use.

26.  Because Agave complied with the requirements of the Administrative
Compliance Order within the time frame provided for by the Administrative Compliance Order
and extensions, the OCD will not seek the civil penalties that it may have sought under the
Administrative Compliance Order had Agave not timely complied with the requirements of the

Administrative Compliance Order.

III. OTHER TERMS AND CONDITIONS

27. Enforcement. The OCD retains the right to pursue any relief authorized by the
WQA or WQCC Regulations for any violation not addressed in this Final Order. The OCD

retains the right to enforce the Final Order by administrative or judicial action, which decision

N



shall be in its sole discretion. In the event that the OCD elects to file a judicial action to enforce
the Final Order, the parties agree that the action shall be heard by the district court for Santa Fe
County, which shall have exclusive jurisdiction over the parties and Final Order, and they waive
any right to challenge such jurisdiction in any forum. The laws of New Mexico shall govern the
construction and interpretation of the Final Order. In any such action, Agave reserves the right
to assert any defenses it may have.

28.  Binding Effect. The Final Order shall be binding on the parties and their officers,
directors, employees, agents, subsidiaries, successors, assigns, trustees, or receivers.

29. Integration. The Final Order merges all prior written and oral communications
between the parties concerning the subject matter of the Final Order, and contains the entire
agreement between the parties. The Final Order shall not be modified without the express

written consent of the parties.

30. Reservation of Rights and Defenses. The Final Order shall not be construed to

prohibit or limit in any way the OCD from requiring Agave to comply with any applicable state
or federal requirement. The Final Order shall not be construed to prohibit or limit in any way the
OCD from seeking any relief authorized by the WQA for violation of any state or federal
requirement applicable to ‘Agave not resolved in this Final Order. The Final Order shall not be
construed to prohibit or limit in any way Agave from raising any defense to an OCD action

seeking such relief.

31. Mutual Release. The parties mutually release each other from all claims that each

party raised or could have raised against the other regarding the facts and legal conclusions

alleged above.



32. Waiver of State Liability. Agave shall assume all costs and liabilities incurred in

performing any obligation under the Final Order. The OCD, on its own behalf or on the behalf
of the State of New Mexico or any other state agency, shall not assume any liability for Agave’s

performance of any obligation under the Final Order.

33. Authority to Bind. The person executing this Final Order on behalf of Agave

represents that s/he has the authority to execute this Final Order on behalf of Agave.

34,  Disclosure to Successor-In-Interests. Agave shall disclose the Final Order to any

successor-in-interest and shall advise such successor-in-interest that the Final Order is binding on

the successor-in-interest until such time as Agave complies with its terms and conditions or it is

terminated by written agreement of the parties.

35. Effective Date. The Final Order shall become effective upon the execution by the

duly authorized representatives of both parties.

AGAVE ENERGY COMPANY
K) (X@yg?{“—«—- | z, // /// 0
PIF 1der§h pate / [

Agave Energy Company
Mark Fesmue P.E. Date

Director

New Mexico Oil Conservation Division




STATE OF NEW MEXICO

WATER QUALITY CONTROL, COMMISSION

NEW MEXICO OIL CONSERVATION DIVISION,

Complainant

V.

AGAVE ENERGY COMPANY,

1.

Respondent

JOINT STATUS REPORT AND THIRD

)
)
)
)
)
)
)
)

Case No.

UNOPPOSED MOTION TO STAY DEADLINES
SET FORTH IN ADMINISTRATIVE COMPLIANCE
ORDER PERTAINING TO PERMIT RENEWAL GW-050-5

CEIVED

Erree L,
MRS g

WALER Qisny g
CONFRR Chrmmsamy
,/A

09-09 (CO)

Come now the Respondent, Agave Energy Company (Agave) and the Oil
Conservation Division (OCD) (collectively, the Parties), pursuant to the Order Granting
Unopposed Motion to Stay Deadlines Set Forth in Administrative Compliance Order and
Granting Request to Waive the 90-Day Hearing Deadline, dated November 13, 2009 and
Water Quality Control Commission (WQCC) regulation 20.1.3.113(B) NMAC, and
hereby file this Joint Status Report and Third Unopposed Motion to Stay Deadlines Set
Forth in Administrative Compliance Order Pertaining to Permit Renewal GW-050-5 (the
Adnuinistrative Compliance Order). Agave states to the WQCC the following:

The Respondent timely filed a Request for Order Hearing and Request for Stay of
Deadlines Set Forth in Administrative Compliance Order Pertaining to Permit
Renewal GW-050-5 on or about November 2, 2009.

By letter dated November 2, 2009, Respondent asked the Oil Conservation Division
1o meet with it to discuss and possibly resolve the issues raised by the Administrative
Compliance Order.

Respondent and the Qil Conscrvation Division are engaged in ongoing scttlement
negotiations and an extension of the compliance deadline would facilitate those
negotiations. The Parties believe scttlement is imminent.

Attorneys for Respondent and the Oil Conservation Division have conferred and
agree that an extension of the November 16, 2009, the January 16, 2010 and the April
16, 2010 extension of the deadline set forth in the Administrative Compliance Order
is warranted and both concur that the deadline should be extended to May 14, 2010.



& ®

Joint Status Report and Third Unopposed Motion to Stay Deadlines Set Forth in
Administrative Compliance Order

April 15,2010

Page 2 of 2

5. Respondent and the Oil Conservation Division shall file a joint Status Report on or
before May 14, 2010.

6. Respondent and the OCD are the only parties to this hearing.

WHEREFORE, Respondent and the Qil Conservation Division respectfully
request that the WQCC grant the following:

I. Grant Respondent an extension to the November 16, 2009 deadlinc set

forth in the Administrative Compliance Order and the January 16, 2010 extension of the
deadline to May [4, 2010,

Respectfully submitted this 'ﬁay of April, 2010.

SNy &f/{m__.

Sonn)(-gwaz§ Eric L. Hiser (N.M. Bar No. 21786)
Attorney for Qil Conservation Division Matthew Joy

1220 S. St. Francis Dr., Jorden Bischott & Hiser, P.L.C.
Santa Fe, NM 87505 7272 E. Indian School Road

Tel. (505) 476- 3463 Suite 360

Fax: (505) 476-3462 Scottsdale, AZ 85251

Tel: (480) 505-3900
Fax: (480) 505-3901
Attorneys for Agave Energy Company



CERTIFICATE OF SERVICE

I certify that on this 1S ~day of April, 2010, service of the foregoing Third Unopposed
Motion to Stay Deadlines Set Forth in Administrative Compliance Order Pertaining to
Permit Renewal GW-050-5 was made as follows:

Via electronic mail to the following parties (with original and sixteen true and complete
copies mailed on the ___ of April, 2010 to):

Ms. Joyce Medina

WQCC Administrator

Water Quality Control Commission
New Mexico Environment Department
1190 St. Francis Drive

Santa Fe, New Mexico 87502

With a copy of the same via overnight delivery, signature required, to:

New Mexico Energy, Minerals and Natural Resources Department
01l Conservation Division

1220 8. Saint Francis Drive

Santa Fe, New Mexico 87505

New Mexico Attorney General’s Office
408 Galisteo Street

Villagra Building

Santa Fe, New Mexico §7501

Qﬂ%ffe ,A/r*z() Cf/'( Qé{,éflb—-f
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STATE OF NEW MEXICO / i . /\x
WATER QUALITY CONTROL COMMISSION / -/ RECEVED
AR Y ‘ ¢ 7} érf} 2

\ \ WATER QUALITY

fUH ROL COMISSION

NEW MEXICO OIL CONSERVATION DIVISION,

Complainant
Case No. 09- 59\(@@)"’”\% T

)

)

)

v. )

)

AGAVE ENERGY COMPANY, )

Respondent )

)

Order Granting Third Unopposed Motion to Stay Deadlines
Set Forth in Administrative Compliance Order

Respondent, Agave Energy Company (Agave), after conferring with the Oil
Conservation Division (OCD), the only Parties to this Request for Order Hearing, filed a
Third Unopposed Motion to Stay Deadlines Set Forth in Administrative Compliance
Order Pertaining to Permit Renewal GW-050-5 on or about April 15, 2010, requesting
that the Water Quality Control Commission (WQCC) stay the deadline set forth in the
Administrative Compliance Order for Discharge Permit Renewal GW-050-5 until May
14, 2010 in order to facilitate settlement discussions. Having considered the Unopposed
Motion and, in reliance thereon, finding good cause for the requested stay and waiver,

‘ IT IS HEREBY ORDERED that the Third Unopposed Motion to Stay Deadlines
Set Forth in Administrative Compliance Order Pertaining to Permit Renewal GW-050-5
is granted, and not later than May 14, 2010, the Parties shall file a Status Report with the
WQCC.

DATED this / fiﬂday of April, 2010.

el Lt
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Swazo, Sonny, EMNRD

From: : Matt Joy [MJoy@)jordenbischoff.com]

Sent: Friday, February 12, 2010 1:24 PM

To: Swazo, Sonny, EMNRD

Subject: Close Out Report - Bitter lakes & Red Bluff #1

Attachments: Ltr Swazo 2-12-10.pdf; Methanol Containment Photos.pdf; OCD Status Update 011510.pdf
Sonny:

Attached is a letter concerning the actions taken by Agave Energy Company with regard to secondary containment of
totes at the Bitter Lakes and Red Bluff #1 Compressor Stations. In addition, | have included photographic documentation
of the work done at both sites.

I believe this resolves the issues in the matters before the WQCC with respect to these two sites (as well as all issues
raised in the inspection reports). Agave would like confirmation that the issues have been addressed and that no further
action is required with respect to the inspections at the Bitter Lakes and Red Bluff #1 Compressor Stations.

In addition, Agave would like confirmation that the issues raised during the inspection of the Red Bluff #2 Compressor
Station (not at issue in these appeals) have been addressed and no further action is necessary.

Please give me a call if you have any questions.
Thanks.
| hope all is well.

Matt

Matthew Joy

Jorden Bischoff & Hiser, P.L.C.
7272 E. Indian School, Suite 360
Scottsdale, Arizona 85251
Phone: (480) 505-3900

Fax: (480) 505-3901

This email message and attachments are intended only for the use of the addressee named above and may be privileged
and confidential. If you are not the intended recipient, any dissemination, distribution or copying of this e-mail is
prohibited. If you have received this e-mail in error, please notify us by replying to this e-mail and permanently deleting
this e-mail.

This inbound email has been scanned for malicious software and transmitted safely to you using Webroot
Email Security.




. 7272 E. INDIAN SCHOOL ROAD, Suttt 360
Law OFFICES SCOTTSDALE, ARIZOKA 85251
TeLepHont: 480-505-3900

J O R D EN B l S C H O F F FacsIMILE: 480-505-3501
&l HISER, P.L.C. MATTHEW JOY

DmECT LINE: 480-505-3928
c-mail: mjoy(@jordenbischofl.com

February 12, 2010

Via E-Mail & U.S. Mail

Mr. Sonny Swazo

Attorney for Oil Conservation Division
1220 S. St. Francis Dr.

Santa Fe, NM 87505

Re:  Appeal of Administrative Compliance Orders — Close Out Report
Discharge Permit Renewal GW-050-1 — Bitter Lakes Compressor Station
Discharge Permit Renewal GW-050-5 — Red Bluff #1 Compressor Station

Dear Sonny:

The purpose of this letter is to provide you with a “Close Out Report” delineating the
actions taken by Agave Energy Company (Agave) to address “Compliance Order” requirements
raised in the above-captioned Administrative Compliance Orders. Based on the actions taken,
Agave believes the “Compliance Orders” in the Administrative Compliance Orders (ACOs) have
been fulfilled.

Agave respectfully requests written confirmation that the Oil Conservation Division
(OCD) agrees that the ACOs have been satisfactorily resolved and that no further action is
required.

Administrative Compliance Order - Permit Renewal GW-050-1 (Bitter Lakes Compressor
Station)

The Administrative Compliance Order for permit renewal GW-050-1 provides that:

Agave shall properly contain the above ground tank filled with liquid methanol
with an impermeable secondary containment which will contain a volume of at
least one-third greater than the total volume of the tank. Agave shall complete
this requirement by November 16, 2009.

As stated in our letter, dated January 7, 2010, Agave identified one 3000 gallon tote at the
Bitter Lakes facility. Agave has placed the 3000 gallon tote in secondary containment. The
containment is plastic-lined 5500 gallon corrugated steel. Three inches of sand were installed



Mr. Sonny Swazo, Esq.

Appeal of Administrative Compliance Orders — Close Out Report
Discharge Permit Renewal GW-050-1 — Bitter Lakes Compressor Station
Discharge Permit Renewal GW-050-5 — Red Bluff #1 Compressor Station

February 12, 2010
Page 2 of 3

below and above the plastic 1o ensure its integrity. This action resolves the Compliance Order
set forth in Section IV, Paragraph 1 of the Administrative Compliance Order. Photographs
documenting the action are attached.

As no other compliance issues were noted in the Administrative Compliance Order and
all other issues raised in the inspection reports have been addressed, Agave respectfully requests
written confirmation that the matter is resolved and that no further action is necessary regarding
the April 23, 2009 inspection. Upon receipt of confirmation, I propose that we file the necessary
motion to dismiss with the Hearing Examiner.

Administrative Compliance Order - Permit Renewal GW-050-5 (Red Bluff #1 Compressor
Station)

The Administrative Compliance Order for permit renewal GW-050-5 provides that:

Agave shall properly contain the above ground tank filled with liquid methanol
with an impermeable secondary containment which will contain a volume of at
least one-third greater than the total volume of the tank. Agave shall complete
this requirement by November 16, 2009.

Agave identified one 1200 gallon metal methanol tote at the Red Bluff #1 facility. The
metal tank was emptied and removed from service and replaced with a 3000 gallon poly tote.
Agave placed the tote in a plastic-lined 5500 gallon corrugated steel containment. Three inches
of sand were installed below and above the plastic to ensure its integrity. This action resolves
the Compliance Order set forth In Section IV, Paragraph 1 of the Administrative Compliance
Order. Photographs documenting the action are attached.

In addition, though not specifically listed as a requirement in the Administrative
Compliance Order, the cover letter received with the ACO referred to liquids in “sumps” and
secondary containment units at the facility and stated that sumps and secondary containment
units must be “cleaned out frequently so that no fluids are being stored in them.” By letter dated
January 15, 2010, Agave provided Mr. Lowe with photographic documentation that the “sumps”
had been cleaned and maintained properly. This letter is also attached.

As no other compliance issues were noted in the Administrative Compliance Order and
all other issues raised in the inspection reports have been addressed, Agave respectfully requests
written confirmation that the matter is resolved and that no further action is necessary regarding
the April 24, 2009 inspection. Upon receipt of confirmation, I propose that we file the necessary
motion to dismiss with the Water Quality Control Commission.



Mr. Sonny Swazo, Esq.

Appeal of Administrative Compliance Orders — Close Out Report
Discharge Permit Renewal GW-050-1 — Bitter Lakes Compressor Station
Discharge Permit Renewal GW-050-5 — Red Bluff #1 Compressor Station

February 12, 2010
Page 3 of 3

Administrative Compliance Order - Permit Renewal GW-050-7 (Red Bluff #2 Compressor
Station)

Finally, the Administrative Compliance Order for permit renewal GW-050-7
required Agave to place bungs in all drums and properly store them as well as cleaning
up alleged discharges at the facility. As you can see from the attached January 15, 2010
letter, this work has been completed and documented. As of yet, Agave has not received
confirmation that the issues raised in the Administrative Compliance Order have been
addressed.

While we understand that the Administrative Compliance Order for Red Bluff #2 was not
appealed to the Water Quality Control Commission, Agave requests that the Division confirm in
writing that the issues raised during the April 23, 2009 inspection have been resolved.

Please give me a call at your earliest convenience to discuss proceeding forward with

dismissing the matters before the Water Quality Control Commission or if you have any
questions. I can be reached at 480-505-3928.

Sincerely,

Matthew"Joy
Attorney for Agave Energy Company
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Roswell Area Methanol Containments

The following actions were taken by Agave to address secondary containment allegations
in Administrative Consent Orders for methanol totes.

Bitter Lakes:

On February 4, 2010 the 3000 gallon methanol storage tote was placed into a plastic-
lined 5500 gallon corrugated metal containment. Three inches of sand was placed under
the liner to prevent the liner from being punctured by rocks. After the liner was installed,
three inches of sand was placed on the floor of the containment. This was done to protect
the floor of the liner. A spider was placed on top of the sand and the tote was placed on
the spider.

The 5500 gallon containment unit provides sufficient freeboard, as required by the
regulations.

New tote at Bitter Lakes New tote at Bitter Lakes

-4

s

New tote at Bitter Lakes )



Red Bluff # 1: !

On February 10, 2010, the 3000 gallon methanjol storage tote was placed into a plastic-
lined 5500 gallon corrugated metal containment. Three inches of sand was placed under
the liner to prevent the liner from being punctujred by rocks. After the liner was installed,
three inches of sand was placed on the floor of the containment. The 1200 gallon metal
tote that was being used was removed and replaced with a 3000 gallon poly tote. The

new tote was placed directly on the sand.

The 5500 gallon containment unit provides sufficient freeboard, as required by the
regulations.

tote removed

New tote in containment



AGAVE ENERGY ’C‘OMPANY
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Leonard Lowe
Status Report
ACO GW-OSC?-I GW-030-5, GW- 050-7

January 15, 2010
Page 2 of 3

Red Bluff #1 Com‘pregsor Station
GW-050-5

1. Agave tcspcctfully denies that the sumps were being used as “below grade tanks"
However, Agave has cleaned up a 1l sumps and inspected the sumps to ensure their
mtepnty

2. Aoavc respccttully dxsa&rces with OCD’s posmon that this contamer is an above g,lound
stordgc tank. Rather, itisa portable container and, as such, is not subject to secondary
containment requirements while in use. However, after ongoing discussions with OCD,
Agave has agreed to remove the large ycllow tote from service. This will be
accomphshed within the comphance deadline set forth ifi the Second Unopposed Motion
to Stay Deadlines Set Forth in Administrative Compliance Order Pertaining to Pemnt
Renewal GW-050-5, dated January 13, 2010,

With the exception of the removal of the large yellow tote, the alleged violations have been
timely addressed at the Red Bluff #1 Compressor Station.

Bitter Lake Compressor Station
GW-050-1

Agave has cleaned up all sumps and mspected the sumps for integrity.

Agave respcctﬁxlly disagrees with OCD’s assertion that the container at issue is an above-

ground storage tank. Rather, it is a portable container and, as such, is not subjegt to

secondary containment requirements while in use. However, afier ongoing discussions

with OCD, Agave has agteed to design and construct a ‘;econdary containment unit for

the 2500-3000 gallon tote. This will be accomphshed within the compliance:deadline set

forth in the Second Unopposed Motion to Stay Deadlines Set Forth in Administrative

Compliance Order Pertaining to Permit Renewal GW-050-1, dated January 13, 2010.

3. All barrels have been removed or stored horizontally. Agave has instructed field
personnel that this is BMP for all facilities.

4. Agave has cleaned up secondary containments and all fluids were managed properly.

D

With the eXception of the secondary containment design and construction, the alleged violations
have been timely addressed at the Bitter Lake Compressor Station.

Photographs demonstrating corrective actions taken since notification of the alle<red violations to
present are attached to this letter.

In addition, impacted soil removed from these facilities was collected in a central rolloff and
disposed of at Controlled Recovery Inc.-(CRI); a permitted and authorized OCD facility. The
waste manifest for The material is attached. The sludge that was collected off f the bottoms of
various skids and sumps was dlSpOSCd of via HRW Industrial Services. We are still waiting on
the final manifest but copies of the paperwork are attached.
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Agave looks. forward to working with OCD in resolvm;: the remammg issues-as e\pcdxtlouslv as
p0551b1e Plea&e .give'me a call if: you have any qucstlons

RIS

Jenn_if‘er Knowlton.
Agave Energy Company

Sincerely,
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Red Bluff #2 Compressor Station
OCD Inspection |



OCD Photos from Aprit 23 Inspections Agave Photos from June 25 and September 18 Site Visits
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Photo 2: Sump in secondary containment
used as a below grade tank.
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OCD Photos from April 23 Inspections
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Agave Photos from June 25 and September 18 Site Visits
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Photo 4: Empty and partially empty
barrels with missing bungs.
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Red Bluff #1 Compressor Station
OCD Inspection



OCD Photos from April 23 Inspections
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Photo I: Sump being used as a below N . hei | bel
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orade tank. Photo 4: Sump being used as a below

grade tank.

Photo 2: Dirty sizﬁnp.

Photo 3: No drainage within sump.
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Agave Photos from June 25 and September 18 Site Visits
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Bitter Lake Compressor Station
OCD Inspection



QOCD Photos from April 23 Inspections
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Photo 4: Sediment in sumyj

Photo 3: Fluids in sump.




Agave Photos from June 25 and September 18 Site Visits
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Photo 6: Containers within secondary
containment.
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Agave Photos from June 25 and September 18 Site Visits

OCD Photos from April 23 Inspections
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Agave Photos from June 25 and September 18 Site Visits
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OCD Photos from April 23 Inspections
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OCD Photos from April 23 Inspections
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OCD Photos from April 23 Inspections
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STATE OF NEW MEXICO
WATER QUALITY CONTROL COMMISSION

NEW MEXICO OIL CONSERVATION DIVISION,

Complatnant
Case No. 09-09 (CO)

)
)
)
V. )
)
AGAVE ENERGY COMPANY, )
Respondent )
)
JOINT STATUS REPORT AND SECOND
UNOPPOSED MOTION TO STAY DEADLINES

SET FORTH IN ADMINISTRATIVE COMPLIANCE
ORDER PERTAINING TO PERMIT RENEWAL GW-050-5

Come now the Respondent, Agave Energy Company (Agave) and the Oil
Conservation Division (OCD), pursuant to the Order Granting Unopposed Motion to Stay
Deadlines Set Forth in Administrative Compliance Order and Granting Request to Waive
the 90-Day Hearing Deadline, dated November 13, 2009 and Water Quality Control
Commission (WQCC) regulation 20.1.3.113(B) NMAC, and hereby file this Joint Status
Report and Second Unopposed Motion to Stay Deadlines Set Forth in Administrative
Compliance Order Pertaining to Permit Renewal GW-050-5 (the Administrative
Compliance Order). Agave states to the WQCC the following:

1. The Respondent timely filed a Request for Order Hearing and Request for Stay of
Deadlines Set Forth in Administrative Compliance Order Pertaining to Permit
Renewal GW-050-5 on or about November 2, 2009.

2. By letter dated November 2, 2009, Respondent asked the Oil Conservation Division
to meet with it to discuss and possibly resolve the issues raised by the Administrative
Compliance Order.

- 3. Respondent and the Oil Conservation Division are engaged in ongoing settlement
negotiations and an extension of the compliance deadline would facilitate those
negotiations.

4. Attorneys for Respondent and the Oil Conservation Division have conferred and
agree that an extension of the November 16, 2009 and the January 16, 2010 extension
of the deadline set forth in the Administrative Compliance Order is warranted and
both concur that the deadline should be extended to April 16, 2010.
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Joint Status Report and Second Unopposed Motion to Stay Deadlines Set Forth in
Administrative Compliance Order

January 13, 2010

Page 2 of 2

5. Respondent and the Oil Conservation Division shall file a joint Status Report on or
before April 16, 2010.

6. Respondent and the OCD are the only parties to this hearing.

WHEREFORE, Respondent and the Oil Conservation Division respectfully
request that the WQCC grant the following:

1. Grant Respondent an extension to the November 16, 2009 deadline set
forth in the Administrative Compliance Order and the January 16, 2010 extension of the
deadline to April 16, 2010.

Respectfully submitted this l}t 'gay of January, 2010.

/’W/ For

Sonny Swazgf & _/ Eric L. Hisen#Q . Bar No. 21786)
Attorney for Oil Conservation Division Matthew Joy

1220 S. St. Francis Dr. Jorden Bischoff & Hiser, P.L.C.
Santa Fe, NM 87505 7272 E. Indian School Road

Tel: (505) 476- 3463 Suite 360

Fax: (505) 476-3462 , Scottsdale, AZ 85251

Tel: (480) 505-3900
Fax: (480) 505-3901
Attormmeys for Agave Energy Company



CERTIFICATE OF SERVICE

T
I certify that on this {3 “day of January, 2010, service of the foregoing Second
Unopposed Motion to Stay Deadlines Set Forth in Administrative Compliance Order
Pertaining to Permit Renewal GW-050-5 was made as follows:

Via electronic mail to the following parties:

Ms. Joyce Medina

WQCC Administrator

Water Quality Control Commission
New Mexico Environment Department
1190 St. Francis Drive :

Santa Fe, New Mexico 87502

With a copy of the same via overnight delivery, signature required, to:

New Mexico Energy, Minerals and Natural Resources Department
Oil Conservation Division

1220 S. Saint Francis Drive

Santa Fe, New Mexico 87505

New Mexico Attorney General’s Office
408 Galisteo Street

Villagra Building

Santa Fe, New Mexico 87501

e ke,




STATE OF NEW MEXICO
WATER QUALITY CONTROL COMMISSION

Respondent

NEW MEXICO OIL CONSERVATION DIVISION, )
Complainant )
) Case No. 09-09 (CO)
v. )
)
AGAVE ENERGY COMPANY, )
)
)

Order Granting Second Unopposed Motion to Stay Deadlines
Set Forth in Administrative Compliance Order

Respondent, Agave Energy Company (Agave), after conferring with the Oil
Conservation Division (OCD), the only Parties to this Request for Order Hearing, filed a
Second Unopposed Motion to Stay Deadlines Set Forth in Administrative Compliance
Order Pertaining to Permit Renewal GW-050-5 on or about January 15, 2009, requesting
that the Water Quality Control Commission (WQCC) stay the deadline set forth in the
Administrative Compliance Order for Discharge Permit Renewal GW-050-5 until April
16, 2010 in order to facilitate settlement discussions. Having considered the Unopposed
Motion and, in reliance thereon, finding good cause for the requested stay and waiver,

IT IS HEREBY ORDERED that the Second Unopposed Motion to Stay
Deadlines Set Forth in Administrative Compliance Order Pertaining to Permit Renewal
GW-050-5 is granted, and not later than April 16, 2010, the Parties shall file a Status
Report with the WQCC.

DATED this day of January, 2010.




7272 E. INDIAN SCHOOL ROAD, SUITE 360

LAwW OFFICES SCOTTSDALE, ARIZONA 85251
TELEPHONE: 480-505-3900
JORDEN BISCHOFF

MATTHEW JOY

& HISER, P.L.C.

DirecT LiNg: 480-505-3928

c-mail: mjoy@jordenbischofl.com

January 7, 2010

Via E-Mail & U.S. Mail

Mr. Sonny Swazo

Attorney for Oil Conservation Division
1220 S. St. Francis Dr.

Santa Fe, NM 87505

Re:  Appeal of Administrative Compliance Orders
Discharge Permit Renewal GW-050-1 — Bitter Lakes Compressor Station
Discharge Permit Renewal GW-050-5 — Red Bluff #1 Compressor Station
Discharge Permit Renewal GW-125 — Penasco Compressor Station
Rule 11-408 Settlement Document

Dear Sonny:

The purpose of this letter is to provide you with the status and/or proposed resolutions to
issues raised in the three Requests for Hearing filed by Agave Energy Company (Agave)
concerning the above-captioned Administrative Compliance Orders. Essentially, Agave is
proposing solutions to resolve the secondary containment issues raised in the Administrative
" Consent Orders for the Bitter Lakes and Red Bluff #1 Compressor Stations. The Division should
be extremely pleased with the proposed resolutions. In addition, a status report on the
Administrative Compliance Order for the Penasco Compressor station is below.

Administrative Compliance Order - Permit Renewal GW-050-1 (Bitter Lakes Compressor
Station)

The Administrative Compliance Order for permit renewal GW-050-1 provides that:

Agave shall properly contain the above ground tank filled with liquid methanol
with an impermeable secondary containment which will contain a volume of at
least one-third greater than the total volume of the tank. Agave shall complete
this requirement by November 16, 2009.

~ Agave has identified one 2500 to 3000 gallon tote at the Bitter Lakes facility. Although
Agave disagrees that secondary containment requirements are applicable to totes and other
containers, in order to resolve this issue as expeditiously as possible, Agave will design and
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Mr. Sonny Swazo, Esq.

Appeal of Administrative Compliance Orders

Discharge Permit Renewal GW-050-1 — Bitter Lakes Compressor Station
Discharge Permit Renewal GW-050-5 — Red Bluff #1 Compressor Station
Discharge Permit Renewal GW-125 — Penasco Compressor Station

January 7, 2010
Page 2 of 3

install secondary containment for the tote. The secondary containment will be large enough to
contain the volume of the tote plus one-third. Because of possible delays due to weather and
other factors, Agave requests an extension of ninety (90) days (from the January 16, 2010
deadline) to install the secondary containment.

If this is agreeable to the Division, I suggest we file a status report with the Water Quality
Control Commission stating that a resolution has been reached, pending installation of the
containment, and that the compliance deadline has been extended an additional ninety (90) days
to allow for installation of the containment.

Administrative Compliance Order - Permit Renewal GW-050-5 (Red Bluff #1 Compressor
Station)

The Administrative Compliance Order for permit renewal GW-050-5 provides that:

Agave shall properly contain the above ground tank filled with liquid methanol
with an impermeable secondary containment which will contain a volume of at
least one-third greater than the total volume of the tank. Agave shall complete
this requirement by November 16, 2009.

Based on our review of the inspection report, it appears the tank in question is the large
yellow tote pictured in the inspection report. Although Agave disagrees that secondary
containment requirements are applicable to totes and other containers, Agave will remove the
large yellow tote from service.. Hence, no secondary containment is necessary. Agave requests
that it be given an additional thirty (30) days (from the January 16, 2010 deadline) to
remove the tote from service.

If this is acceptable, I propose that we submit a status report with the Water Quality

Control Commission stating that the matter is resolved, pending removal from service of the tote,
and that the compliance deadline has been extended to February 16, 2010

Administrative Compliance Order - Permit Renewal GW-125 (Penasco Compressor
Station)

The Administrative Compliance Order for permit renewal GW-125 provides that:

Respondents shall immediately close the below-grade tanks in accordance with
OCD Rule 19.15.17.13.E NMAC. In lieu of closure, Respondents may submit a
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Appeal of Administrative Compliance Orders

Discharge Permit Renewal GW-050-1 — Bitter Lakes Compressor Station
Discharge Permit Renewal GW-050-5 — Red Bluff #1 Compressor Station
Discharge Permit Renewal GW-125 — Penasco Compressor Station

January 7, 2010
Page 3 of 3

workplan to retrofit the below-grade tanks to meet the standards specified at OCD
Rule 19.15.17.11 NMAC. Respondents shall complete this by November 16,
2009.

As you know, Agave submitted an initial workplan to the Division for removal of the
“tanks” in November, 2009. Agave removed two tanks and back-filled the excavation. Agave
sought confirmation of the final closure of these two tanks twice in November, 2009. No
response was received and, for safety reasons, Agave back-filled the excavation areas.

On or around January 5, 2010, Agave submitted a Supplemental Work Plan to the
Division setting forth the final closure plan for the remaining tanks (that Work Plan is attached).
Agave is awaiting approval of the Supplemental Work Plan. Agave is concerned that approval
may be delayed past the January 16, 2010 deadline. Hence, Agave requests an additional
extension to the compliance deadline of thirty (30) days (from the January 16, 2010
deadline).

, In light of the above, I suggest we submit a status report to the Water Quality Control
Commission providing a status of the closure plan and requesting an additional thirty day
extension to the compliance deadline. If the Division does not comment on the Supplemental
Work Plan within the 30 day deadline, the Supplemental Work Plan will be approved. If the
Supplemental Plan is not approved, an additional status report will be submitted.

Finally, Agave received draft renewal discharge plans for the Penasco, Red Bluff #1 and
Bitter Lakes Compressor Stations (in addition to draft discharge plans for the Red Bluff #2 and
Red Bluff #3 Compressor stations) on or about September 15, 2009. Agave timely provided
comments on those draft discharge plans and asked for revisions to several conditions. To date,
no response has been received from the Division. Agave respectfully requests that the Division
respond to those comments prior to issuing the final permits.

Agave trusts that the proposed resolutions to the Administrative Compliance Orders are
satisfactory as they resolve the primary concerns raised by the Division (i.e., minimizing the
possibility of “discharges” to the ground). Please give me a call at your earliest convenience to
discuss this proposal or if you have any questions. I can be reached at 480-505-3928.

Sincerely,

Matthew Jdy -~
Attorney for Agave Energy Company



STATE OF NEW MEXICO
WATER QUALITY CONTROL COMMISSION

NEW MEXICO OIL CONSERVATION DIVISION, )
Complainant ) ) a
) Case\No 09“‘6“ (c/oy y
v. ) \\\.
)
AGAVE ENERGY COMPANY, )
Respondent )
)

Order Granting Unopposed Motion to Stay Deadlines Set forth in Administrative
Compliance Order and Granting Request to Waive the 90-Day Hearing Deadline

Respondent, Agave Energy Company (Agave), after conferring with the Qil
Conservation Division (OCD), the only Parties to this Request for Order Hearing, filed an
Unopposed Motion to Stay Deadlines Set Forth in Administrative Compliance Order
Pertaining to Permit Renewal GW-050-5 and Request for Waiver of 90-Day Hearing
Deadline (the Unopposed Motion) on or about November 13, 2009, requesting that the
Water Quality Control Commission (WQCC) stay the deadline set forth in the
Administrative Compliance Order for Discharge Permit Renewal GW-050-5 until
January 16, 2010 in order to facilitate settlement discussions. In addition, the Motion
requested that the Commission waive the ninety day hearing deadline and schedule any
hearing, if necessary, in this matter after the Parties file their joint Status Report. WQCC
regulation 20.1.3.400(B)(1) allows the ninety day deadline to be waived by stipulation or
unopposed motion. Having considered the Unopposed Motion and, in reliance thereon,
finding good cause for the requested stay and waiver,

IT IS HEREBY ORDERED that the Unopposed Motion to Stay Deadlines Set
Forth in Administrative Compliance Order Pertaining to Permit Renewal GW-050-5 and
Request for Waiver of 90-Day Hearing Deadline is granted, and not later than January 16,
2010, the Parties shall file a Status Report with the WQCC.

DATED this [ day of November, 2009.

-~
. g g o




Law OFFICES

JORDEN BISCHOFF
& HISER, P.L.C.

Via overnight delivery

Ms. Joyce Medina

WQCC Administrator

Water Quality Control Commission
New Mexico Environment Department
1190 St. Francis Drive

Santa Fe, New Mexico 87502

7272 E. INDIAN SClooL RoAD, Surre 360
SCOTTSDALE, ARIZONA 85251
TELEPHONE: 480-505-3900

FACSIMILE: 480-505-3901

MATTHEW JOYy

Diricr LiNg: 480-505-3928
c-mail: mjoy@jordenbischofl.com

November 12, 2009

Re:  Unopposed Motion to Stay Deadlines Set Forth in Administrative Compliance
Order Pertaining to Permit Renewal GW-050-5 and Request for Waiver of 90-

Day Hearing Deadline
Case No. 09-09

Dear Ms. Medina:

Please find enclosed an original and sixteen copies of the above-referenced Unopposed
Motion to Stay Deadlines Set Forth in Administrative Compliance Order Pertaining to Permit

Renewal GW-050-5 and Request for Waiver of 90-Day Hearing Deadline.

We have also

included an additional copy to be conformed and returned to us.

Thank you and please contact Matthew Joy if you have any questions at (480) 505-3928.

Cc: New Mexico Oil Conservation Division
New Mexico Attorney General’s Office

Sincerely,

Matthew40
Eric L. Hiser



STATE OF NEW MEXICO
WATER QUALITY CONTROL COMMISSION

NEW MEXICO OIL CONSERVATION DIVISION,

Complainant
Case No. 09-09 (CO)

AGAVE ENERGY COMPANY,

)
)
)
V. )
: )
)
Respondent )
)
UNOPPOSED MOTION TO STAY DEADLINES
SET FORTH IN ADMINISTRATIVE COMPLIANCE

ORDER PERTAINING TO PERMIT RENEWAL GW-050-5 AND
REQUEST FOR WAIVER OF 90-DAY HEARING DEADLINE

Comes now the Respondent, Agave Energy Company (Agave), pursuant to Water

Quality Control Commission (WQCC) regulation 20.1.3.400(B)(1) NMAC, and hereby
files this Unopposed Motion to Stay Deadlines Set Forth in Administrative Compliance
Order Pertaining to Permit Renewal GW-050-5 and Request for Waiver of 90-Day
Hearing Deadline. Agave states to the WQCC the following:

1.

The Respondent timely filed a Request for Order Hearing and Request for Stay of
Deadlines Set Forth in Administrative Compliance Order Pertaining to Permit
Renewal GW-050-5 on or about November 2, 2009.

By letter dated November 2, 2009, Respondent asked the Oil Conservation Division
to meet with it to discuss and possibly resolve the issues raised by the Administrative
Compliance Order. :

Respondent and the Oil Conservation Division believe that settlement discussions are
appropriate with respect to the management of the methanol containers at issue in the
Administrative Compliance Order.

Attorneys for Respondent and the Oil Conservation Division have conferred and
agree that an extension of the November 16, 2009 deadline set forth in the
Administrative Compliance Order for Discharge Permit Renewal GW-050-5 is
warranted.

. Because Respondent and the Oil Conservation Division believe that meaningful

settlement discussions are likely and agree that an extension of the deadline is
warranted, no hearing needs to be scheduled at this time.



Unopposed Motion to Stay Deadlines Set Forth in Administrative Compliance Order
Pertaining to Permit Renewal GW-050-5 and Request for Waiver of 90-Day Hearing
Deadline

November 13, 2009

Page 2 of 2

6. NMSA 1978, Section 74-6-10(G) requires the WQCC to conduct a public hearing on
any compliance order issued by a constituent agency pursuant to Section 74-6-10
within ninety days after receipt of a request for a hearing on the compliance order.

7. WQCC regulation 20.1.3.400(B)(1) NMAC provides that an Order Hearing must be
scheduled to begin no later than ninety days after a Request for Order Hearing is
received unless an unopposed motion is filed requesting that the ninety day deadline
be waived.

8. Respondent and the OCD are the only parties to this hearing and request a waiver to
the ninety day hearing deadline and request that any hearing, if necessary, be
scheduled after the Parties submit their joint Status Report.

9. Respondent and the Oil Conservation Division shall file a joint Status Report on or
before January 16, 2010.

WHEREFORE, Respondent and the Oil Conservation Division respectfully
request that the WQCC grant the following:

1. Grant Respondent an extension to the November 16, 2009 deadline set
forth in the Administrative Compliance Order until January 16, 2010; and

2. Waive the ninety day hearing deadline and schedule the hearing in this
matter, if necessary, after the Parties file their joint Status Report. '

Respectfully submitted this _@i dday of November, 2009.

/%% For_

Eric L. Hiser (N.M. Bar No. 21786)
Matthew Joy

Jorden Bischoff & Hiser, P.L.C.

7272 E. Indian School Road

Suite 360

Scottsdale, AZ 85251

Tel: (480) 505-3900

Fax: (480) 505-3901

Attorneys for Agave Energy Company




CERTIFICATE OF SERVICE

I certify that on this @3 day of November, 2009, service of the original and sixteen true
and complete copies of the foregoing Unopposed Motion to Stay Deadlines Set Forth in
Administrative Compliance Order Pertaining to Permit Renewal GW-050-5 and Request
for Waiver of 90-Day Hearing Deadline were mailed via overnight delivery, signature
required, to the following parties:

Ms. Joyce Medina

WQCC Administrator

Water Quality Control Commission
New Mexico Environment Department
1190 St. Francis Drive

Santa Fe, New Mexico 87502

With a copy of the same via overnight delivery, signature required, to:

New Mexico Energy, Minerals and Natural Resources Department
Oil Conservation Division

1220 S. Saint Francis Drive

Santa Fe, New Mexico 87505

New Mexico Attorney General’s Office
408 Galisteo Street

Villagra Building

Santa Fe, New Mexico 87501



STATE OF NEW MEXICO
WATER QUALITY CONTROL COMMISSION

NEW MEXICO OIL CONSERVATION DIVISION,
Complainant
Case No. 09-09 (CO)

)

)

)

v. )

)

AGAVE ENERGY COMPANY, )
Respondent )

)

Order Granting Unopposed Motion to Stay Deadlines Set forth in Administrative
Compliance Order and Granting Request to Waive the 90-Day Hearing Deadline

Respondent, Agave Energy Company (Agave), after conferring with the Oil
Conservation Division (OCD), the only Parties to this Request for Order Hearing, filed an
Unopposed Motion to Stay Deadlines Set Forth in Administrative Compliance Order
Pertaining to Permit Renewal GW-050-5 and Request for Waiver of 90-Day Hearing
Deadline (the Unopposed Motion) on or about November 13, 2009, requesting that the
Water Quality Control Commission (WQCC) stay the deadline set forth in the
Administrative Compliance Order for Discharge Permit Renewal GW-050-5 until
January 16, 2010 in order to facilitate settlement discussions. In addition, the Motion
requested that the Commission waive the ninety day hearing deadline and schedule any
hearing, if necessary, in this matter after the Parties file their joint Status Report. WQCC
regulation 20.1.3.400(B)(1) allows the ninety day deadline to be waived by stipulation or
unopposed motion. ‘Having considered the Unopposed Motion and, in reliance thereon,
finding good cause for the requested stay and waiver,

IT IS HEREBY ORDERED that the Unopposed Motion to Stay Deadlines Set
Forth in Administrative Compliance Order Pertaining to Permit Renewal GW-050-5 and
Request for Waiver of 90-Day Hearing Deadline is granted, and not later than January 16,
2010, the Parties shall file a Status Report with the WQCC.

DATED this ___ day of November, 2009.
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X WQCC #09-09 (CO)

NEW MEXICO OIL’‘CONSERVATION DIVISION,
Complainant

AGAVE ENERGY COMPANY,
Respondent

ENTRY OF APPERANCE

COMES NOW, Sonny Swazo, Assistant General Counsel for the Oil Conservation
Division, and hereby enters his appearance in the above-entitled matter on behalf of the Oil
Conservation Division.

Respectfully submitted,

Sonnmazo” o/

Attorney for Oil Conservation Division
1220 S. St. Francis Dr.

Santa Fe, NM 87505

(505) 476-3463

Fax: (505) 476-3462

Email: sonny.swazo@state.nm.us

CERTICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing Entry of Appearance was
mailed first class to the following parties on November 4, 2009.

Matthew Joy

Jorden Biscott & Hiser, P.L..C

7272 E. Indian School Road, Suite 360
Scottsdale, AZ 85251

Attorneys for Agave Energy Company



Zachary Shandler

New Mexico Attorney General’s Office
P.O. Drawer 1508

Santa Fe, NM 87504-1508

Attorney for Water Quality Control Commission

X hee

Sonny Swazo
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AGAVE ENERGY COMPANY

103 South-Fourch Screet Artesia, New Mexim 882 10 (373)748-4535 Fax (575) 748-4275

Via U.S. Mall Return Recelpt Requested 7006 2130 0000 3855 3814

Vovember 2 2009

Mr Glenn von Gonten
Env1ronmenta1 Bureau
‘ New \/Ie‘nco 1 "'Conservatlon D1v1510n U
1220 Souith St. Fréncis Dr. -~
Santa Fe, New _Mexlco
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Mr. Glenn von G()nten . . . - . E

. :\Jew Me(lco Oil Conservation Division _ , ‘
“*Administrative Ordérs ‘ T e
: Aoave Energy Company ' : ‘
‘November 2, 2009
) Paoe 2 of4

Condition'9 of GW-030-1 [issuéd May’8; 2006] states:

) l'r\

.Ag‘ave

20 6 7 glOJ(A) N\/[AC \/[ethanol 15 not a. cohtéﬁmant llsted under 20, 6 23 103 \I\/IAC 1t 1s not‘"

v

' Agave’s mterpretatlon ofthe definition of “tank™ versus the defnmon of* contamer” is supported by the federal
deﬁmtlons of'both, Wnder EPA reﬂulatlon a’ tank is a “stationary devxce 40C. F R §760 10. A contalner
accordmu to federal reﬂulatlon is'¢ anv portable dev1ce “ld-

”r( o7



Mr. Glenn von Gonten : a ﬁ

New Me"\lco Oil Conservation Division
Admrmstrattve Orders

Aoave Enerov Companv

November 2, 2009

Paoe 3 0f4 '

a t0‘<1c pollutant lrsted under 20.6.2.7(WW) NMAC and it doés not contain 10 mg/1 or more total -

mtrooen Theretore methanol containers .are not subject to the drscharoe permlttrno
requrrements of 20 6 2.3 104 NMAC

3 Fmall\ the methanol from the tank 1 is not 1ntended to be ‘‘discharged.” Even if some
rnethanol in the ContHine ‘_ts, sprlled durmof”_ se, it rs unlrkelv that it would drrectly or mdrrectly”
reach: any groundwater See 20:6.2.3104 N\/IAC Gnen that the methanol isa product whrch 1s
bemo used (or is stored i ina portable contalner between uses) and the methanol is exempt from
permitting as *there are no apphcable aroundwater qualrty ot human health croundwater
standards, Aoave respectfully requests that th ‘secondary contamment prov1sron in the ACOs be
removed w1th respect to the methanol contarners' , e o .

Agave respectfully requests that . the secondary ‘containment requrrements in
Administrative Compliance Order, GW 050 5 ‘Section IV, § l and Admrnrstratlve Complrance '
Order GW- 050 1 be’ deleted from the order ;

Below-Grade Tanks—-Penasco I ‘

The ACO for the Penasco Compressor Statron (GW 125) requrres that Aoave close _

.....

2009 and has engaaed a contractor to perform the work The work commenced oni October 19 1
2009 ‘Agave is concerned that all three fanks may’ not be closed by the \Iovember 162009

deadlme and respectfullv requests an extensmn for completron of the work untrl January 16 a

2009.. . T S ; D ‘

Due to the ¢ enomeermo hecessary to remove the tanks the actual trme it will take to
conduct the work and the fact that it w1ll take several weeks to obtain lab analyses of the. soil
samples (and potenttally an additional round of conﬁrmatron samplrnO), it'is extremely unlikely
that the work can be completed be the deadlme set forth in the Comphance Order

Complete‘d- Actions

_ Admrmstratrve Complrance Order GW 030-7, 9 1 requires Agave to ° place bungs in all
drums and properlv store drums in accordance with Condmon 7 Aoaye has completcd this
action. : ‘

Although Agave disagrees with the D1v1sron s characterization of the vast majonty of the
“spills” 1dentrt1ed at the Red Bluff #2 Compressor Statlon (GW-050-7) .and the Penasco
Compressor Station (GW-125), it has cleaned up the majority of spills 1dent1ﬁed durrns. the
inspections and managed all cleanup materials approprtatel



Mr. Glenn von Gonten g - &

: New Me‘<1co Oil Conservatlon Division

Admlmstratlve Orders. o . . :
- Aoaye En 'Ov Company L ’ ' "

November 2,2009
Page %I.Q.f‘l . .

‘ As. always “Agave app1ec1ates t_h1s opportumty to comment on the Admmxstratwe

Compllance Orders. for GW-050-1; ‘GW- 050-5, GW-030-7 and. GW 173 JAgaye looks forwardl
to resolymg _th.é’ outst dm0 issues e‘<pedmously Pleas owe me a call at (575) 748 4471 if you

R A
have any.questions:

et

Sincerely,




STATE OF NEW MEXICO
WATER QUALITY CONTROL COMMISSION /

jj—j{ "’VW 03 g
Request for Hearing and Request for Stay B o s / ,,J
of Deadlines Set Forth in Administrative WQCC# 9-09 (C issio

Compliance Order Pertaining to Permit 2

Renewal GW-050-5, Agave Energy Company [

NOTICE OF DOCKETING

The above-captioned case is hereby docketed pursuant to the New Mexico Water
Quality Control Act, NMSA 1978, §§74-6-1 through 74-6-17, and the Adjudicatory
Procedures for the Water Quality Control Commission, §20.1,3.200 NMAC. The
Administrator received the Request for Order Hearing and Request for Stay of Deadlines in
Administrative Compliance Order relating to Permit Renewal GW-050-5, November 2, 2009.

Cop, e

(fo’yce"Medina, Administrator
Water Quality Control Commission
P. O. Box 5469 »
Santa Fe, New Mexico 87502
(505) 827-2425 (P)

(505) 827-0310 (F)

CERTIFICATE OF SERVICE

[ hereby certify that a copy of the foregoing Notice of Docketing was sent
electronically to Sonny Swazo, Office of General Counsel, Oil Conservation Division, New
Mexico Energy, Minerals and Natural Resources Department, at sonny.swazo(@state.nm.us
and was sent by first class mail to Zachary Shandler, Board Counsel, NM Attorney General’s
Office, P. O. Drawer 1508, Santa Fe, NM 87504-1508, and to Matt Joy, Esq., Jorden
Bischoff Law Firm, 7272 E. Indian School Road, Suite 360, Scottsdale, Arizona 85251,
this 3" day of November, 2009.

-

u//&' M_/
C)éyc Medma, Administrator




LAw OFFICES

JORDEN BISCHOFF
& HISER, P.L.C.

Via overnight delivery

Ms. Joyce Medina
WQCC Administrator

Water Quality Control Commission
New Mexico Environment Department

1190 St. Francis Drive
Santa Fe, New Mexico 87502

Re:  Request for Order Hearing and Request for Stay of Deadlines Sbt Fo
Administrative Compliance Order Pertaining to Permit Renewal GW-

Dear Ms. Medina:

7272 E. INDIAN SCHOOL ROAD, SUITE 360
SCOTTSDALE, ARIZONA 85251
TELEPHONE: 480-505-3900

FACSIMILE: 480-505-3901

MATTHEW JOY

DIRECT LINE: 480-505-3928
e-mail: mjoy@jordenbischoff.com

October 30, 2009
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Please find enclosed an original and sixteen copies of the above-referenced Request for

Order Hearing and Request for Stay of Deadlines.

The Request concerns the issuance of an

Administrative Compliance Orders issued to Agave Energy Company. We have also included an

additional copy to be conformed and returned to us.

Thank you and please contact Matthew Joy if you have any questions at (480) 505-3928

Cce:

New Mexico Oil Conservation Division
New Mexico Attorney General’s Office

Sincerely,

Matthew
Eric L. Hiser



STATE OF NEW MEXICO
ENERGY, MINERALS AND NATURAL RESOURCES DEPARTMENT
BEFORE THE WATER QUALITY CONTROL COMMISSION

IN THE MATTER OF REQUEST FOR )
HEARING ON ADMINISTRATIVE )
COMPLIANCE ORDERS FOR DISCHARGE )

PERMIT RENEWALS GW-050-5 ) Case No.

)
Agave Energy Company )
)

REQUEST FOR ORDER HEARING AND REQUEST S ,_3%7

FOR STAY OF DEADLINES SET FORTH IN =z O

ADMINISTRATIVE COMPLIANCE ORDER = rm

PERTAINING TO PERMIT RENEWAL [N ,..,:\_,

GW-050-5 » O

- O

<O

Comes now the Petitioner, Agave Energy Company (Agave), pursuant to Water'——
Quality Control Commission (WGCC) regulation 20.1.3.400 NMAC and Section VI of
the Administrative Compliance Order (ACO), and hereby files this Request for Order
Hearing and Request for Stay of Deadlines Set Forth in Administrative Compliance
Order Pertaining to Permit Renewal GW-050-5 (the Request). Agave States to the Water

Quality Control Commission (WQCC) the following:

L Information About the Petitioner

1. The Petitioner filing this Request is Agave Energy Company, located at 105 South 4"
Street, Artesia, NM, 88210 and is qualified to do business in New Mexico.

2. Petitioner in this matter is represented by Eric L. Hiser (New Mexico Bar Number
21786) and Matthew Joy, of Jorden Bischoff & Hiser, P.L.C., 7272 East Indian
School Road, Suite 360, Scottsdale, Arizona, 85251. Correspondence and
information related to this appeal should be served on Agave attorneys and on the

company, c/o Jennifer Knowlton, at the address above.

1. Admissions and Denials of Factual Assertions

1. Agave admits the allegations set forth in Section I, paragraph 1 of the Administrative
Compliance Order.
2. Agave admits the allegations set forth in Section I, paragraph 2 of the Administrative

Compliance Order.



Request for Order Hearing and Request for Stay of Deadlines

GW-050-5

Agave Energy Company
October 30, 2009

Page 2 of 4

3.

Agave admits the allegations set forth in Section I, paragraph 3 of the Administrative
Compliance Order.

Agave admits the allegations set forth in Section I, paragraph 4 of the Administrative
Compliance Order.

Agave admits the allegations set forth in Section I, paragraph 5 of the Administrative
Compliance Order.

Agave admits the allegations set forth in Section I, paragraph 6 of the Administrative
Compliance Order.

Agave denies the allegations set forth in Section I, paragraph 7 of the Administrative
Compliance Order. The methanol “tank” identified during the inspection is not a tank
as that term is defined under the regulations. A tank is defined as “a stationary device
designed to contain an accumulation of regulated substances which is constructed of
non-earthen materials...” 20.5.1.7(FA) NMAC (italics added) (see also, 20.5.1.7(B)
NMAC defining aboveground storage tanks as “permanently installed”). In other
words, in order for a container to be a tank, it must be stationary or permanently
installed. The methanol container is not stationary or permanent and is frequently
moved around the facility to areas where it is needed.

In addition, methanol containers are exempt from permitting requirements under the
Water Quality Control Commission regulations. An effluent stream or leachate is
exempt if the effluent or leachate “conforms to all listed numerical standards of
section 20.6.2.3103 and has a total nitrogen concentration of 10 mg/1 or less, and does
not contain any toxic pollutant.” 20.6.2.3105(A) NMAC. Methanol is not a
contaminant listed under 20.6.2.3103 NMAC, it is not a toxic pollutant listed under
20.6.2.7(WW) NMAC and it does not contain 10 mg/l or more total nitrogen.
Therefore, methanol containers are not subject to the discharge permitting
requirements of 20.6.2.3104 NMAC.

Finally, the methanol from the tank is not intended to be “discharged.” Even if some
methanol in the container is spilled during use, it is unlikely that it would directly or
indirectly reach any groundwater. See 20.6.2.3104 NMAC.

Agave admits the allegations set forth in Section I, paragraph 8 of the Administrative
Compliance Order.

To the extent that Sections II (Applicable Statutes and Rules) and III (Conclusions of
Law) of the Administrative Compliance Order contain “factual assertions,” Agave
denies those assertions.



Request for Order Hegg and Request for Stay of Deadlines
GW-050-5

Agave Energy Company

October 30, 2009

Page 3 of 4

III.  Administrative Compliance Order is Attached

1. A copy of the Administrative Compliance Order for Discharge Permit Renewal GW-
050-5 is attached as Exhibit “A”. '

IV. Settlement Discussions

1. Contemporaneously with this Request for Order Hearing, Agave has submitted a
letter to the Oil Conservation Division outlining its position that Condition 9 of GW-
050-5 is not applicable to the methanol container.

2. In that letter, Agave also asked the Division to meet to discuss its position in
furtherance of reaching settlement.

V. Request for Stay of Permit Conditions

1. The Administrative Compliance Order requires Agave to install secondary
containment by November 16, 2009.

2. If the Division’s interpretation of Permit Condition 9 is upheld, Agave will be
required to construct secondary containment at all its facilities that have methanol in
portable containers.

3. Secondary containment would no longer allow the use of the portable methanol
containers and would result in undue interference with operations at the facility.

4. If the corrective action in the compliance order is not completed by the November 16,
2009 deadline, Agave could be subject to penalties up to $25,000 per day despite the
fact that the alleged violation is not valid.

5. Agave would suffer irreparable harm if the Compliance Order deadline is enforced as
written in the Administrative Compliance Order.
WHEREFORE, Agave respectfully requests the WQCC grant the following

relief:

1. Grant Agave an Order Hearing pursuant to the Water Quality Act, and the
New Mexico Administrative Code;

2. Stay the effective deadline of November 16, 2009 until settlement
discussions have concluded and the matter is resolved or a hearing is set;



Request for Order Hearing and Request for Stay of Deadlines
GW-050-5

Agave Energy Company

October 30, 2009
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3. In the alternative, Agave requests that the WQCC find that the methanol
container is not a tank and, therefore, is not subject to GW-050-5, Condition 9; and

4. Provide such other relief as the WQCC determines just and reasonable
under the circumstances.

¥
Respectfully submitted this 23 day of October, 2009.

Eric L. Hiser (N.M. Bar No. 21786)
Matthew Joy

Jorden Bischoff & Hiser, P.L.C.

7272 E. Indian School Road

Suite 360

Scottsdale, AZ 85251

Tel: (480) 505-3900

Fax: (480) 505-3901

Attorneys for Agave Energy Company

STATE OF NEW MEXICO )

_ ) ss.
County of [ A4 ,% )

I swear under oath, that I have read this Request for Order Hearing and Request for Stay
of Deadlines Set Forth in Administrative Compliance Order Pertaining to Permit
Renewal GW-050-1 and all the information contained therein is true and correct and
complete to the best of my knowledge and belief.

, 2009.




CERTIFICATE OF SERVICE

I certify that on thist_Q(\gay of October, 2009, service of the original and sixteen true and
complete copies of the foregoing Request for Order Hearing and Request for Stay of
Deadlines Set Forth in Administrative Compliance Order Pertaining to Permit
Renewal GW-050-5 were mailed via overnight delivery, signature required, to the

following parties:

Ms. Joyce Medina

WQCC Administrator

Water Quality Control Commission
New Mexico Environment Department
1190 St. Francis Drive

Santa Fe, New Mexico 87502

With a copy of the same via overnight delivery, signature required, to:

New Mexico Energy, Minerals and Natural Resources Department
Oil Conservation Division

1220 S. Saint Francis Drive

Santa Fe, New Mexico 87505

New Mexico Attorney General’s Office
408 Galisteo Street

Villagra Building

Santa Fe, New Mexico 87501
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New Mexico Encrgg, Mincra]s and Natura] Kcsources Departmcnt

Bill Richardson

Governor

Joanna Prukop Mark Fesmire

Cabinet Secretary Division Director
Qil Conservation Division

October 7, 2009

Mr. Matthew Joy, Esq.
Jorden Biscoff & Hiser P.L.C
7272 E. Indian School Road
Suite 360

Scottsdale, AZ 85251

Attorneys for Agave Energy Company
Certified Mail No. 7009 0960 0001 0919 5747

Re: Administrative Compliance Order—Agave Energy Company
Discharge Permit Renewal GW-050-5
Red Bluff #1 Compressor Station

Dear Mr. Joy:

The Oil Conservation Commission has issued the enclosed Administrative Compliance
Order to Agave Energy Company (Agave) for violations of Discharge Permit Renewal
GW-050-5 dated May 8, 2006.

As explained in the Order, Agave has the right to request an order hearing on the Order.
If Agave does not file a Request for an Order Hearing within 30 days of the Order’s
receipt, the Order will become final. Agave may also confer with the Oil Conservation
Division concerning settlement, regardless of whether Agave files a Request for an
Order Hearing. To explore the possibility of settlement, contact Glenn von Gonten,
Environmental Bureau, New Mexico Oil Conservation Division, 1220 South St. Francis
Dr., Santa Fe NM 87505 or (505) 476-3488 or glenn.vongonten@state.nm.us.

During the Division’s inspection of the Red BIluff #1 Compressor Station on April 24,
2009, the inspector observed several sumps within secondary containments being used
as below-grade tanks. Sumps and secondary containment systems are intended to
catch releases and must be predominantly dry and clean. Sumps and secondary
containment systems must be cleaned out frequently so that no fluids are being stored
in them. If sumps are not predominately dry then they must be retrofitted with a
secondary containment with a leak detection system. A work plan for retrofit must be
submitted to and approved by the Division prior to implementing modification.



STATE OF NEW MEXICO
NEW MEXICO OIL CONSERVATION DIVISION

IN THE MATTER OF
AGAVE ENERGY COMPANY,

Respondent.

ADMINISTRATIVE COMPLIANCE ORDER

Pursuant to the New Mexico Water Quality Act (“WQA”), Chapter 74, Article 6 NMSA
1978, the Oil Conservation Division (“OCD”) issues this Administrative Compliance Order
(“Order”) to Respondent Agave Energy Company (“Agave” or “Respondent”) for the Red Bluff

#1 Compressor Station.

I FINDINGS OF FACT

1. The OCD is a division of the New Mexico Energy, Minerals and Natural
Resources Department charged with enforcing the Oil and Gas Act (“OGA”), Chapter 70, Article
2 NMSA 1978. See NMSA 1978, § 70-2-6(A). In addition to its duties under the OGA, the
OCD is authorized to make rules, regulations and orders with respect to the WQA. See NMSA
1978, § 70-2-12(B)(22).

2. The Oil Conservation Commission (“OCC”) is an entity created by NMSA 1978,
Section 70-2-4 to enforce the OGA, and has concurrent jurisdiction and authority with the OCD.
See NMSA 1978, § 70-2-6(B). In addition to its duties under the OGA, the OCC is a
“constituent agency” under the WQA. See NMSA 1978, § 74-6-2(J)(4).

3. Respondent Agave is an active domestic corporation doing business in New

Mexico under SCC No. 1720713. Agave markets and transports petroleum products.

Compliance Order
Agave Energy Company
GW-050-5

Page 1



4. Agave operates the Red Bluff #1 Compressor Station. The Red Bluff #1
Compressor Station is a natural gas compressor station. The Red Bluff #1 Compressor Station is
located in the SE/4 SE/4 of Section 34, Township 7 South, Range 25 East, Chaves County, New
Mexico.

5. On May 8, 2006, the OCD issued Discharge Permit Renewal GW-050-5 (“GW-
050-5”) to Agave for the Red Bluff #1 Compressor Station pursuant to the WQA and the Water

Quality Control Commission (“WQCC”) rules.
6. Condition 9 of GW-050-5 states:

The owner/operator shall ensure that all above ground tanks have

impermeable secondary containment (e.g., liners and berms), which will

contain a volume of at least one-third greater than the total volume of the

largest tank or all interconnected tanks. The owner/operator shall retrofit

all existing tanks before discharge permit renewal. Tanks that contain

fresh water or fluids that are gases at atmospheric temperature and
pressure are exempt from this condition.

7. During an inspection of the Red Bluff #1 Compressor Station on April 24, 2009,
OCD inspector Leonard Lowe observed an unbermed above ground storage tank filled with
liquid methanol. _

8. The OCD identified the violation to Agave in the initial discharge permit renewal
that the OCD sent Agave on May 20, 2009.

II. APPLICABLE STATUTES AND RULES

1. The WQA provides that the WQCC may require persons to obtain discharge
permits from a constituent agency. See NMSA 1978, § 74-6-5.

2. For purposes of the WQA, “person” is defined to include corporations. See

NMSA 1978, § 74-6-2(I).

Compliance Order
Agave Energy Company
GW-050-5
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3. When a constituent agency determines that a person violated or is violating a
requirement, regulation or water quality standard adopted pursuant to the WQA or a condition of
a permit issued pursuant to that act, the constituent agency may issue a compliance order
requiring compliance immediately or within a specific time period or issue a compliance order
assessing a civil penalty or both. See NMSA 1978, § 74-6-10(A)(1).

4. If a person fails to take corrective actions within the time specified in a
compliance order, the constituent agency may assess a civil penalty of not more than twenty-five
thousand dollars ($25,000) for each day of continued noncompliance with the compliance order,
and suspend or terminate the permit violated by the person. See NMSA 1978, § 74-6-10(F)(1).

III. CONCLUSIONS OF LAW

1. The OCD has jurisdiction over Agave and the subject matter of this Order
pursuant to NMSA 1978, Section 70-2-12(B)(22) and NMSA 1978, Section 74-6-10(A)(1).

2. Agave is a “person” for purposes of the WQA.

3. Agave is subject to GW-050-5.

4. Agave violated Condition 9 of GW-050-5 by not properly containing an above
ground tank filled with liquid methanol. Condition 9 requires all tanks not containing fresh
water or fluids that are gases at atmospheric temperature and pressure to have impermeable
secondary containment which will contain a volume of at least one-third greater than the total

volume of the largest tank.

IV. COMPLIANCE ORDER

Based upon the foregoing findings and conclusions, Agave is hereby ordered to comply

with the following order:
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1. Agave shall properly contain the above ground tank filled with liquid methanol

within an impermeable secondary containment which will contain a volume of at least one-third

greater than the total volume of the tank. Agave shall complete this requirement by

November 16, 2009.

V. CIVIL PENALTY

1. Section 74-6-10(F)(1) NMSA 1978 provides that if a person fails to take
corrective actions within the time specified in a éompliance order, the constituent agency may
assess a civil penalty of not more than twenty-five thousand dollars ($25,000) for each day of
continued noncompliance with the compliance order, and suspend or terminate the permit
violated by the person.

2. If Respondent fails to timely comply with the foregoing Compliance Order
requirements, the OCC may seek to assess a civil penalty of not more than twenty-five thousand
dollars (§25,000) for each day of continued noncompliance with the compliance order, and

suspend or terminate the permit violated by the person.

VI.  RIGHT TO ANSWER AND REQUEST A HEARING

1. Pursuant to NMSA 1978, Section 74-6-10(G), Respondent has the right to request
a hearing to contest the Order.

2. An Order hearing shall be initiated by the filing of a Request for Order Hearing
within thirty days after the Compliance Order is served. The Respondent shall file the original of
the Request for Order Hearing with the WQCC, and serve a copy on the OCD. See WQCC Rule

20.1.3.400(A)(1) NMAC.
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3. The Request for Order Hearing shall also serve as an Answer to the Compliance
Order and shall:
a. clearly and directly admit or deny each of the factual assertions contained in
the Compliance Order; but where the Respondent has no knowledge of a
particular factual assertion and so states, the assertion may be denied on that
basis. Any allegation of the Compiiance Order not specifically denied shall
be deemed admitted;
b. in&icate any affirmative defenses upon which the Respondent intends to rely.
Affirmative defenses not asserted in the Request for Order Hearing, except a
defense asserting lack of subject matter jurisdiction, shall be deemed waived,;
c. be signed under oath or affirmation that the information contained therein is,
to the best of the signer’s knowledge, believed to be true and correct; and
d. attach a copy of the compliance order.
See WQCC Rule 20.1.3.400(A)(2) NMAC.

VII. FINALITY OF ORDER

1. This Order shall become final unless the Respondent files a Request for Order
Hearing with the WQCC within thirty days of receipt of this Order. Failure to file a Request for
Order Hearing constitutes an admission of all facts alleged in the Order and a waiver of the right
to a hearing under NMSA 1978, Section 74-6-10(G) concerning this Order. Unless the

Respondent files a Request for Order Hearing the Order shall become final.
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VIII. SETTLEMENT CONFERNCE

1. Respondent may confer with the OCD concerning settlement, regardless of
whether Respondent files a Request for Order Hearing. The WQCC encourages settlement
consistent with the provisions and objectives of the WQA and applicable rules. Settlement
discussions do not extend the thirty day deadline for filing the Respondent’s Request for Order
Hearing, or alter the deadlines for compliance with this order. See WQCC Rule 20.1.3.700(B)
NMAC. Settlement discussions may be pursued as an alternative to and simultaneously with the
hearing proceedings. The Respondent may appear at.the settlement conference itself and/or be
represented by legal counsel.

2. Any settlement reached by the parties shall be finalized by a written, stipulated
final order, which must resolve all issues raised in the Order, shall be final and binding on all
parties to the Order, and shall not be appealable. If reached more than thirty days following the‘
issuance of this Compliance Order, the WQCC must approve a stipulated final order.

3. To explore the possibility of settlement in this matter, contact Glenn Von Gonten,
Environmental Bureau, New Mexico Oil Conservation Division, 1220 South St. Francis Drive,
Santa Fe, NM 87505 or (505) 476-3488.

IX. COMPLIANCE WITH OTHER LAWS AND WAIVER

1. Compliance with the requirements of this Order does not relieve Respondent of

the obligation to comply with all other applicable laws and rules.
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X. TERMINATION

1. This Order shall terminate when Respondent certifies that all requirements of this
Order have been met and the OCD has approved such certification, or when the parties have

entered into a stipulated final order, which has been, if applicable, approved by the WQCC.

-

ﬂ . .
/Me?)( Fesmiré, Chairman
O1l Conservation Comimission
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%W
New Mexxco E_nergy, Mmerals and Natural Resources Depar‘tment

Bill Richardson

Governor

Joanna Prukop Mark Fesmire
Cabinet Secretary Division Director
Qil Conservation Division

October 7, 2009

Mr. Matthew Joy, Esq.
Jorden Biscoff & Hiser P.L.C
7272 E. Indian School Road
Suite 360

Scottsdale, AZ 85251

Attorneys for Agave Energy Company
Certified Mail No. 7009 0960 0001 0919 5747

Re: Administrative Compliance Order—Agave Energy Company
Discharge Permit Renewal GW-050-5
Red Bluff #1 Compressor Station

Dear Mr. Joy:

The Oil Conservation Commission has issued the enclosed Administrative Compliance
Order to Agave Energy Company (Agave) for violations of Discharge Permit Renewal
GW-050-5 dated May 8, 2006.

As explained in the Order, Agave has the right to request an order hearing on the Order.
If Agave does not file a Request for an Order Hearing within 30 days of the Order's
receipt, the Order will become final. Agave may also confer with the Oil Conservation
Division concerning settlement, regardless of whether Agave files a Request for an
Order Hearing. To explore the possibility of settlement, contact Glenn von Gonten,
Environmental Bureau, New Mexico Oil Conservation Division, 1220 South St. Francis
Dr., Santa Fe NM 87505 or (505) 476-3488 or glenn.vongonten@state.nm.us.

During the Division's inspection of the Red Bluff #1 Compressor Station on April 24,
2009, the inspector observed several sumps within secondary containments being used
as below-grade tanks. Sumps and secondary containment systems are intended to
catch releases and must be predominantly dry and clean. Sumps and secondary
containment systems must be cleaned out frequently so that no fluids are being stored
in them. If sumps are not predominately dry then they must be retrofitted with a
secondary containment with a leak detection system. A work plan for retrofit must be
submitted to and approved by the Division prior to implementing modification.



Matthew Joy, Esq.

Agave Energy Company
Administrative Compliance Order
GW-050-5

Red Bluff #1 Compressor Station
October 7, 2009

Page 2

Several areas of contamination were also observed. Agave must ensure that spills and
releases do not reach the ground. Agave must quickly and properly clean up any spills
or releases to the ground when they occur.

If you have any questions please feel free to contact me at sonny.swazo@state.nm.us
or (505) 476-3463.

Sincerely,

o

Sonny Swazo
Assistant General Counsel, OCD

Ec:  Mark Fesmire, Chairman, Oil Conservation Commission
Daniel Sanchez, OCD Enforcement & Compliance Manager
Gail MacQuesten, OCD Legal Counsel
Glenn von Gonten, Acting OCD Environmental Bureau Chief
Leonard Lowe, OCD Environmental Engineer




STATE OF NEW MEXICO
NEW MEXICO OIL CONSERVATION DIVISION

IN THE MATTER OF
AGAVE ENERGY COMPANY,

Respondent.

ADMINISTRATIVE COMPLIANCE ORDER

Pursuant to the New Mexico Water Quality Act (“WQA”), Chapter 74, Article 6 NMSA
1978, the Oil Conservation Division (“OCD”) issues this Administrative Compliance Order
(“Order”) to Respondent Agave Energy Company (“Agave” or “R‘espondent”) for the Red Bluff
#1 Compressor Station.

I FINDINGS OF FACT

1. The OCD is a division of the New Mexico Energy, Minerals and Natural
Resources Department charged with enforcing the Oil and Gas Aét (“OGA”), Chapter 70, Article
2 NMSA 1978. See NMSA 1978, § 70-2-6(A). In addition to its duties under the OGA, the
OCD is authorized to make rules, regulations and orders with respect to the WQA. See NMSA
1978, § 70-2-12(B)(22).

2. The Oil Conservation Commission (“OCC”) is an entity created by NMSA 1978,
~ Section 70-2-4 to enforce the OGA, and has 0011cunént jurisdiction and authority with the OCD.
See NMSA 1978, § 70-2-6(B). In addition to its duties under the OGA, the OCC is a
“constituent agency” under the WQA. See NMSA 1978, § 74-6-2(J)(4).

3. Respondent Agave is an active domestic corporation doing business in New

Mexico under SCC No. 1720713. Agave markets and transports petroleum products.
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4, Agave operates the Red Bluff #1 Compressor Station. The Red Bluff #1
Compressor Station is a natural gas compressor station. The Red Bluff #1 Compressor Station is

located in the SE/4 SE/4 of Section 34, Township 7 South, Range 25 East, Chaves County, New

Mexico.

5. On May 8§, 2006, the OCD issued Discharge Permit Renewal GW-050-5 (“GW-
050-57) to Agave for the Red Biuft #1 Compressor Station pursuant to the WQA and the Water
Quality Control Commission (“WQCC?”) rules.

0. Condition 9 of GW-050-5 states:

The owner/operator shall ensure that all above ground tanks have
imperimeable secondary containment (e.g., liners and berms), which will
contain a volume of at least one-third greater than the total volume of the
largest tank or all interconnected tanks. The owner/operator shall retrofit
all existing tanks before discharge permit renewal. Tanks that contain
fresh water or fluids that are gases at atmospheric temperature and
pressure are exempt from this condition.

7. During an inspection of the Red Blutt #1 Compressor Station on April 24, 2009,

OCD inspector Leonard Lowe observed an unbermed above ground storage tank filled with
liquid methanol.

8. The OCD identitied the violation to Agave in the initial discharge permit renewal
that the OCD sent Agave on May 20, 2009,

. APPLICABLE STATUTES AND RULES

1. The WQA provides that the WQCC may require persons to obtain discharge
permits from a constituent agency. See NMSA 1978, § 74-6-5.

2. For purposes ot the WQA, “person™ is detined to include corporations. See
NMSA 1978, § 74-6-2(]).
Compliance Order
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3. When a constituent agency determines that a person violated or is violating a
requirement, regulation or water quality standérd adopted pursuant to the WQA or a condition of
a permit issued pursuant to that act, the constituent agency may issue a compliaﬁce order
requiring compliance immediately or within a specific time period or issue a compliance order
assessing a civil penalty or both. See NMSA 1978, § 74-6-10(A)(1).

4. [f a person fails to také corrective actions within the time specitied in a
compliance order, the constituent agency may assess a civil penalty ot not more than twenty-five
thousand dollars ($25,000) for each day of continued noncompliance with the compliance order,
and suspend or terminate the permit violated by the person. See NMSA 1978, § 74-6-10(F)(1).

III.  CONCLUSIONS OF LAW

I The OCD has jurisdiction over Agave and the subject matter of this Order
pursuant to NMSA 1978, Section 70-2-12(B)(22) and NMSA 1978, Section 74-6-10(A)(1).

2. Agave is a “person” for purposes ot the WQA.

3. Agave is subject to GW-050-5.

4, Agave violated Condition 9 of GW-050-5 by not properly containing an above
ground tank filled with liquid methanol. Condition 9 requires all tanks not containing fresh
water or fluids that are gases at atmospheric temperature and pressure to have impermeable
secondary containment which will contain a volume of at least one-third greater than the total

volume of the largest tank.

V. COMPLIANCE ORDER

Based upon the foregoing findings and conclusions, Agave is hereby ordered to comply

with the following order:
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l. Agave shall properly contain the above ground tank filled with liquid methanol

within an impermeable secondary containment which will contain a volume of at least one-third

greater than the total volume of the tank. Agave shall complete this requirement by

November 16, 2009.

V. CIVIL PENALTY

1. Section 74—‘6-10(1*’)(1) NMSA 1978 provides that if a person fails to take
corrective actions within the time specified in a éofnpliance order, the constituent agency may
assess a civil penalty of not more than twenty-five thousand dollars ($25,000) for each day of
continued noncompliance with the compliance order, and suspend or terminate the permut
violated by the person.

2. It Respondent fails to timely comply with the foregoing Compliance Order
requirements, the OCC may seek to assess a civil penalty of not more than twenty-five thousand
dollars ($25,000) tor each day of continued noncompliance with the compliance order, and
suspend or terminate the permit violdted by the person.

VI. _ RIGHT TO ANSWER AND REQUEST A HEARING

1. Pursuant to NMSA 1978, Section 74-6-10(G), Respondent has the right to request
a hearing to contest the Order.

2. An Order hearing shall be initiated by the filing of a Request for Order Hearing
within thirty days after the Compliance Order is served. The Respondent shall tile the original of
the Request tor Order Hearing with the WQCC, and serve a copy on the OCD. See WQCC Rule

20.1.3.400(A)(1) NMAC.
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3. The Request for Order Hearing shall also serve as an Answer to the Compliance

Oxjcle:‘ and shall:

a. clearly and directly admit or deny each ot the factual assertions contained in
the Compliance Order; but where the Respondent has no knowledge of a
' particular factual assertion and so states, the assertion may be denied on that
basis. Any allegation of the Comp'liance Order not specifically denied shall
be deemed admitted;

b. in‘dicate any aftirmative defenses upon which the Respondent intends to rely.
Affirmative defenses not asserted in the Request for Order Hearing, except a
defense asserting lack of subject matter jurisdiction, shall be deemed waived,

c. be signed under oath or affirmation that the information contained therein is,
to the best of the signer’s knowledge, believed to be true and correct; and

d. attach a copy of the compliance order.

See WQCC Rule 20.1.3.400(A)(2) NMAC.

VU. FINALITY OF ORDER

I This Order shall become final unless the Respondent files a Request tor Order
Hearing with the WQCC within thirty days of receipt ot this Order. Failure to tile a Request for
Order Hearing constitutes an admission ot all facts alleged in the Order and a waiver of the right
to a hearing under NMSA 1978, Section 74-6-10(G) concerning this Order. Unless the

Respondent files a Request for Order Hearing the Order shall become final.
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VIII. SETTLEMENT CONFERNCE

l. Respondent may confer with the OCD concerning settlement, regardless of
whether Respondent files a Request for Order Hem‘ing. The WQCC encourages secttlement
consistent with the provisions and objectives ot the WQA and applicable rules. Settlement
discussions do not extend the thirty day deadline for tiling the Respondent’s Request tor Order
Hearing, or alter the deadlines tor compliance with this order. See WQCC Rule 20.1.3.700(B)
NMAC. Settlement discussions may be pursued as an alternative to and simultaneously with the
hearing proceedings. The Respondent may appear at.the settlement conference itself and/or be
represented by legal counsel.

2. Any settlement reached by the parties shall be finalized by a written, stipulated
final order, which must resolve all issues raised in the Order, shall be final and binding on all
parties to the Order, and shall not be appealable. If reached more than thirty days following thc-:~
issuance of this Compliance Order, the WQCC must approve a stipulated final order.

3. To explore the possibility of settlement in this matter, contact Glenn Von Gonten,
Environmental Bureau, New Mexico Qil Conservation Division, 1220 South St. Francis Drive,
Santa Fe, NM 87505 or (505) 476-3488.

[X. COMPLIANCE WITH OTHER LAWS AND WAIVER

I Compliance with the requirements ot this Order does not relieve Respondent of

the obligation to comply with all other applicable laws and rules.
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X TERMINATION

1. This Order shall terminate when Respondent certifies that all requirements of this
Order have been met and the OCD has approved such certification, or when the parties have

entered into a stipulated final order, which has been, if applicable, approved by the WQCC.

%/f S

/(l csmne’ Chairman
O1l Conservation Comimission
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