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WHEREUPON, the f o l l o w i n g proceedings were had a t 

9:55 a.m.: 

CHAIRMAN WROTENBERY: Okay, w e ' l l take up Case 

12,033. This i s the A p p l i c a t i o n of Public Service Company 

of New Mexico f o r review of the O i l Conservation D i v i s i o n 

D i r e c t i v e dated March 13, 1998, d i r e c t i n g t he A p p l i c a n t t o 

perform a d d i t i o n a l remediation f o r hydrocarbon 

contamination, San Juan County, New Mexico. 

The Commission heard t h i s case on August 26th and 

27th of t h i s year. We had two f u l l days of hearing. And 

at the conclusion of t h a t hearing we asked the p a r t i e s t o 

v i s i t w i t h one another on the c u r r e n t s t a t u s of the 

i n v e s t i g a t o r y a c t i v i t i e s a t the s i t e and the c u r r e n t 

r e s u l t s of the monitoring work t h a t i s being done out th e r e 

and r e p o r t back t o us a t t h i s meeting. 

And so we're here today not t o take a d d i t i o n a l 

testimony but t o hear from the r e p r e s e n t a t i v e s of the 

p a r t i e s i n t h i s case on the st a t u s of those discussions and 

also t o determine what our next steps are i n t h i s matter. 

At t h i s p o i n t l e t me c a l l f o r appearances. 

MR. CARR: May i t please the Examiner, my name i s 

W i l l i a m F. Carr w i t h the Santa Fe law f i r m Campbell, Carr, 

Berge and Sheridan. We represent B u r l i n g t o n Resources O i l 

and Gas Company i n t h i s matter, and appearing w i t h me today 

i s John Bemis, Bur l i n g t o n ' s Farmington counsel. 
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MR. CARROLL: May i t please the Commission, my 

name i s Rand C a r r o l l , appearing on behalf of the O i l 

Conservation D i v i s i o n . 

MR. ALVIDREZ: May i t please the Commission, my 

name i s Rick A l v i d r e z , appearing on behalf of P u b l i c 

Service Company of New Mexico, and w i t h me i s Ms. Toni 

Ristau of PNM's Environmental Services Department. 

CHAIRMAN WROTENBERY: Thank you. I b e l i e v e 

t h a t ' s everybody. 

Let me j u s t ask, and I don't know who wants t o go 

f i r s t here, but Mr. A l v i d r e z , I ' l l give you the 

o p p o r t u n i t y ; you are the Applicant i n t h i s case. 

MR. ALVIDREZ: We would be very glad t o go f i r s t . 

May i t please the Commission, since the hearing 

concluded i n August of t h i s year, the p a r t i e s have 

conferred — t h a t i s , Public Service Company of New Mexico, 

the D i v i s i o n and B u r l i n g t o n have conferred on s i t e about 

what f u r t h e r i n v e s t i g a t o r y a ctions are a p p r o p r i a t e a t t h i s 

s i t e . 

And indeed a d d i t i o n a l i n v e s t i g a t o r y a c t i v i t i e s 

were performed i n the form of the i n s t a l l a t i o n of th r e e new 

w e l l s t h a t were placed, r e a l l y , i n the area of B u r l i n g t o n ' s 

former and c u r r e n t a c t i v i t i e s out a t t h i s s i t e . And th e r e 

were some f a i r l y s i g n i f i c a n t f i n d i n g s t h a t r e s u l t e d from 

the i n s t a l l a t i o n of those w e l l s , and those w e l l s were 

STEVEN T. BRENNER, CCR 
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i n s t a l l e d j u s t l a s t month. 

Of most s i g n i f i c a n c e i s the discovery of two f e e t 

of f r e e product i n a new monitoring w e l l , MW-14, which i s 

locat e d i n the area of Burlington's former tank b a t t e r y . 

I t ' s also i n the area of a temporary w e l l t h a t was put i n , 

TPW-7, which, when t h a t w e l l was i n s t a l l e d , had some very 

high readings. And as PNM i n d i c a t e d a t the hearing, we 

f e l t f a i r l y s t r o n g l y t h a t had t h a t w e l l been allowed t o 

stay i n place i t would have shown the presence of f r e e 

product. And indeed, t h a t 1 s been borne out by the 

i n s t a l l a t i o n of MW-14. 

source or a very large volume of f r e e product underneath 

t h i s s i t e . And i t also shows t h a t the remediation 

a c t i v i t i e s t h a t were c a r r i e d out i n the area of 

Bur l i n g t o n ' s tank b a t t e r y , where they have the l a r g e 

excavation, were not successful i n remediating the f r e e -

product contamination i n t h a t area. 

PNM also d i d a complete round of sampling of the 

e x i s t i n g w e l l s i n t h i s area, w i t h the exception of MW-1, 

and the r e s u l t s show t h a t there i s an upward t r e n d of the 

hydrocarbon contaminations i n the seep area, which you may 

r e c a l l i s somewhat downgradient of where the mass 

excavation was, and also MW-7, which i s o f f the wellpad and 

down the w e l l s i t e . 

This i s suggestive of, again, e i t h e r a c o n t i n u i n g 
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We saw a 100-percent increase i n benzene and a 

44-percent increase i n BTEX based on the l a s t sampling 

event from the second quarter of 1999, which i s a 

s i g n i f i c a n t f i n d i n g because what i t suggests i s , t he 

a c t i v i t y t h a t was t a k i n g place i n the area of PNM's former 

p i t i n terms of the mass excavation t h a t went on t h e r e has 

had the e f f e c t of what we feared, of pushing the 

contamination downgradient, because we're seeing elevated 

l e v e l s t h e r e . 

MW-12, which was i n the area of PNM's former 

recovery w e l l — you may r e c a l l PNM had ongoing operations 

i n terms of recovery out a t the s i t e — continues t o show a 

sheen — t h i s i s the area of the mass excavation — which 

suggests again t h a t there i s s t i l l contamination. And 

again, I've addressed the hydrocarbon seep, which i s s t i l l 

an issue. 

The i n f o r m a t i o n t h a t we see i s c o n s i s t e n t w i t h a 

co n t i n u i n g source, and i t ' s also suggested t h a t t he 

presence of the f r e e product and the amount of the 

di s s o l v e d phase t h a t are present a t t h i s s i t e are such t h a t 

the q u a n t i t i e s are so great, n a t u r a l a t t e n u a t i o n i s not 

able t o a r r e s t the dissolved-phase contamination, and we're 

seeing a t l e a s t signs of an increase, which i s an increase 

o f f s i t e , which i s a concern. 

PNM has submitted a l e t t e r o u t l i n i n g i t s opinions 
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and conclusions w i t h regard t d the recent a c t i v i t i e s t h a t 

took place out t h e r e . I t ' s a l e t t e r dated October 29th, 

1999, t o the D i v i s i o n . And I would be glad t o provide the 

Commission w i t h copies of the l e t t e r . I understand we're 

not t a k i n g l i v e testimony, and perhaps t h i s i s n ' t even p a r t 

of the e v i d e n t i a r y record i n the case, but the l e t t e r i s 

u s e f u l i n terms of i d e n t i f y i n g the l o c a t i o n of where the 

new mo n i t o r i n g w e l l s are i n s t a l l e d and showing what the lab 

r e s u l t s are a t t h i s p o i n t , and I t h i n k i t gives a p r e t t y 

good p i c t u r e of what's going on out the r e . 

The l e t t e r also contains PNM's recommendations 

w i t h respect t o f u r t h e r a c t i v i t y t h a t should take place a t 

t h i s s i t e . 

I t ' s i n t e r e s t i n g , one of the w e l l s t h a t was put 

i n was MW-15, and t h a t was put i n i n the area of 

Bu r l i n g t o n ' s c u r r e n t and former u n l i n e d separator p i t . You 

may r e c a l l , t h e r e were two u n l i n e d p i t s a t t h i s place. A 

l o t of the testimony has centered around PNM's dehydrator 

p i t . Well, B u r l i n g t o n also had a t l e a s t one u n l i n e d p i t 

out t h e r e , i t s separator p i t . 

And i n t e r e s t i n g l y enough, when MW-15 was 

i n s t a l l e d i n t h a t area i t d i d n ' t show free-product 

contamination, suggesting, of course, t h a t t h e r e wasn't 

t h a t much f r e e product running through the separator and i n 

t u r n through the dehydrator t o cause the type of 

STEVEN T. BRENNER, CCR 
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contamination that we are seeing out there i n terms of free 

product contamination. 

The investigation seems to point, at least i n 

PNM's estimation, that a l i k e l y source i s i n the area of 

the former tank battery, and there was apparently another 

unlined p i t i n that area that was operated by Burlington. 

And i t appears that the pathway, i f you w i l l , f o r the 

contamination t o move downgradient i s along the easternmost 

side of the wellpad, and that i s one of the areas tha t PNM 

believes an additional well should be placed. 

We also believe that a recovery we l l should be 

i n s t a l l e d at t h i s s i t e to s t a r t recovering the free product 

and hopefully s t a r t arresting some of the dissolved-phase 

contamination that we're seeing occurring at the s i t e . 

What we're a f r a i d of i s i f that action i s n ' t 

taken, that what we're going to have i s a recontamination 

of the area i n the area of PNM's former operations. As we 

know, tha t was a l l taken out — completely taken out by 

Burlington l a s t year, but i f we don't get i n there and 

something i s n ' t done, there's going to be a p o t e n t i a l 

recontamination of that area, and we c e r t a i n l y would not 

want t o see that . 

I think one of the issues that w i l l undoubtedly 

be addressed i s whether — i s who's paying f o r a l l t h i s , I 

guess. PNM has participated and consulted with respect t o 

STEVEN T. BRENNER, CCR 
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the i n s t a l l a t i o n of the w e l l s . PNM hasn't p a i d f o r the 

w e l l s . We have paid f o r the sampling t h a t we've done, 

which has been a b i t more widespread than the sampling 

t h a t ' s been done by any of the other p a r t i e s . 

But i n any case, i t ' s c l e a r t h a t a d d i t i o n a l work 

needs t o be done a t the s i t e . Some o f f s i t e w e l l s , 

downgradient w e l l s , probably also need t o be i n s t a l l e d , and 

we understand the D i v i s i o n has i n s t r u c t e d B u r l i n g t o n t o 

proceed along w i t h the i n s t a l l a t i o n of those w e l l s . 

There have been some problems, as we understand 

i t , w i t h access t o the o f f - s i t e w e l l — proposed w e l l 

l o c a t i o n s , because the property has changed hands since PNM 

i n i t i a l l y put i n one of i t s o f f s i t e w e l l s and d i d some 

sampling on the Everett Burton w e l l . So we understand 

access i s one of the t h i n g s t h a t ' s h o l d i n g t h i n g s up. 

But t h a t , as we understand i t , i s the s t a t u s of 

t h i n g s a t the s i t e . 

I would mention — I don't know i f the Commission 

wants t o take the issue up a t t h i s time — t h a t PNM has 

f i l e d an a p p l i c a t i o n or motion t o submit a d d i t i o n a l 

testimony i n t o the record based on the new f i n d i n g s w i t h 

regard t o the t h i c k product plume t h a t ' s been found under 

the area of Bu r l i n g t o n ' s operations, and we're g l a d t o 

address t h a t today or defer i t t o another date a t the 

Commission's pleasure. 

STEVEN T. BRENNER, CCR 
(505) 989-9317 
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CHAIRMAN WROTENBERY: Thank you, Mr. A l v i d r e z . 

Mr. Carr? 

MR. CARR: May i t please the Commission, as Mr. 

Al v i d r e z i n d i c a t e d , on September the 8th t h e r e was a 

meeting a t the s i t e and ne g o t i a t i o n s and discussions w i t h 

PNM and w i t h repr e s e n t a t i v e s of the OCD. I t was agreed 

t h a t f i v e a d d i t i o n a l monitor w e l l s were needed. 

Three of those have been d r i l l e d , t h ey're on the 

pad i t s e l f , and they're upgradient from the former PNM p i t . 

There are two a d d i t i o n a l w e l l s t h a t need t o be 

d r i l l e d . They have not been t o date. 

There i s a meeting tomorrow w i t h W illiams F i e l d 

Service t o go out and pick the l o c a t i o n of one of those two 

w e l l s i n the p i p e l i n e r i g h t of way. 

The problem i s t h a t — as t o the l a s t w e l l , i s 

t h a t a C a l i f o r n i a group c a l l e d The Quiet Hour has acquired 

the p r o p e r t y , and The Quiet Hour i s not e x c i t e d about 

having us go onto the property t o d r i l l t h a t l a s t w e l l . 

And so we're having some problem g e t t i n g on t o a c t u a l l y 

d r i l l the l a s t monitor w e l l . 

Mr. A l v i d r e z referenced a l e t t e r from PNM t h a t 

contains t h e i r recommendations as t o what needs t o be done 

a t t h i s time. There are l e t t e r s , t h e r e are w r i t t e n r e p o r t s 

on the a c t i v i t i e s a t the s i t e , t h a t B u r l i n g t o n has f i l e d 

w i t h the D i v i s i o n , and I' d l i k e t o hand those t o you. They 

STEVEN T. BRENNER, CCR 
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summarize the a c t i v i t y , they reference the meeting a t the 

s i t e , and they c o n t a i n a l l of the data t h a t has been 

obtained since the hearing, the sampling r e s u l t s t h a t were 

done by PNM, and we s p l i t some of those samples. 

B u r l i n g t o n i s out there t r y i n g t o remediate t h i s s i t e and 

t h a t PNM i s w i l l i n g t o advise us and t e l l us what should be 

done, but we r e a l l y are t r y i n g t o coordinate our e f f o r t s 

w i t h the Environmental Bureau of the O i l Conservation 

D i v i s i o n , and whether or not PNM w i l l share the costs 

associated w i t h the i n s t a l l a t i o n of downgradient w e l l s , 

we're going t o continue t o do t h i s and continue t o address 

the problem. 

the f r e e phase t h a t was encountered a t the MW-14 w e l l was 

unexpected, i t i s a concern, and t h i s i s the k i n d of 

i n f o r m a t i o n t h a t ' s going t o be d i r e c t i n g what we do a t the 

s i t e , and we're going t o be c o n t i n u i n g t o work w i t h the 

Environmental Bureau and f o l l o w i n g t h i s u n t i l we get the 

matter under c o n t r o l . 

So t h a t ' s where we stand i n regard t o c u r r e n t 

a c t i v i t y a t t h i s w e l l l o c a t i o n . 

We also are prepared t o address the a p p l i c a t i o n 

t o reopen t h i s case, i f you would l i k e t o do i t . Our 

p o s i t i o n b a s i c a l l y i s t h a t the only issue t h a t i s p r o p e r l y 

I t h i n k i t ' s important t o remember t h a t 

Furthermore, I t h i n k i t i s important t o note t h a t 

STEVEN T. BRENNER, CCR 
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before you i s whether or not PNM should be excused from 

i n v e s t i g a t i o n and remediation as of March of 1998, and t h a t 

as we go forward and t r y and address and get our hands 

around t h i s and clean t h i s problem up, the issue s t i l l 

stands whether or not a t a time when they have excavated 

t h e p i t t o about 12 f e e t and then l e f t contaminated s o i l s 

below t h a t depth, should they be excused from sharing the 

costs d i r e c t l y i n c u r r e d i n t r y i n g t o remediate the s i t e . 

CHAIRMAN WROTENBERY: Mr. C a r r o l l ? 

MR. CARROLL: May i t please the Commission, the 

D i v i s i o n has prepared a l i t t l e summary of the a c t i v i t i e s 

t h a t have occurred i n the l a s t three months. We haven't 

marked i t as an e x h i b i t , I r e a l i z e you're not t a k i n g 

evidence. I f you would l i k e a copy of i t , I can pass i t 

out. 

CHAIRMAN WROTENBERY: Why don't you j u s t recap i t 

f o r us? 

MR. CARROLL: Okay. Well, the p a r t i e s have 

p r e t t y much t o l d you what has occurred. On September 8th 

th e r e was an o n - s i t e meeting between the OCD and PNM and 

B u r l i n g t o n f o r the OCD t o give both p a r t i e s d i r e c t i o n on 

a d d i t i o n a l s i t e - i n v e s t i g a t i o n a c t i o n s . 

The OCD required B u r l i n g t o n t o i n s t a l l t h r e e 

a d d i t i o n a l groundwater monitoring w e l l s upgradient t o PNM's 

s i t e . The OCD req u i r e d both PNM and B u r l i n g t o n t o i n s t a l l 

STEVEN T. BRENNER, CCR 
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two a d d i t i o n a l groundwater monitor w e l l s t o determine the 

l a t e r a l extent of contamination downgradient of the wellpad 

and r e q u i r e d t h a t both p a r t i e s provide a r e p o r t by the end 

of October. 

On October 28th, B u r l i n g t o n submitted t h e i r 

r e p o r t , and I be l i e v e you have a copy of t h a t . 

On October 29th, PNM also submitted a r e p o r t , and 

I b e l i e v e you have a copy of t h a t . 

And on November 2nd B u r l i n g t o n submitted a 

supplemental r e p o r t t o t h e i r October 28th r e p o r t . 

The OCD's plan of a c t i o n now i s t o review the 

r e p o r t s and r e q u i r e a d d i t i o n a l remedial a c t i o n s by the 

middle of September. This s i t e i s not — 

CHAIRMAN WROTENBERY: The middle of September? 

MR. CARROLL: December. Did I say September? 

CHAIRMAN WROTENBERY: I don't know, I may have 

mis-heard you. 

COMMISSIONER LEE: September. 

MR. CARROLL: By the middle of December. The 

s i t e i s not a h i g h - p r i o r i t y s i t e f o r the Environmental 

Bureau. No immediate t h r e a t t o the p u b l i c h e a l t h e x i s t s 

here. Actions are being taken by one or both of the 

responsible p a r t i e s , and the Environmental Bureau i s 

processing t h i s case i n i t s normal course of business. 

And t h a t ' s where i t i s i n the OCD's mind r i g h t 
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now. Thanks. 

CHAIRMAN WROTENBERY: Thank you. 

Commissioners, before we s t a r t d e l i b e r a t i n g on 

t h i s p a r t i c u l a r matter, we do have a pending motion from 

PNM t o reopen the record t o take some a d d i t i o n a l evidence 

on the recent monitoring a c t i v i t i e s , and would you l i k e t o 

hear argument on t h a t p a r t i c u l a r motion? 

go ahead and present t h a t motion. 

MR. ALVIDREZ: May i t please the Commission, I 

t h i n k what might be h e l p f u l as w e l l , perhaps, i s i f I 

provided you w i t h a copy of PNM's r e p o r t , which has the 

maps and i s i l l u s t r a t i v e of where the f r e e product was 

encountered. 

record, I should c l a r i f y t h a t w e ' l l hold these f o r purposes 

of the general record of the hearing, but these are not i n 

evidence a t t h i s p o i n t . 

appealed the determination by the D i v i s i o n of March 13th, 

1998, on a v a r i e t y of grounds, and I t h i n k i t ' s s i m p l i s t i c 

t o s t a t e t h a t the sole issue i n t h i s case i s simply whether 

PNM i s a responsible p a r t y or not. 

COMMISSIONER BAILEY: Yes. 

COMMISSIONER LEE: (Nods) 

CHAIRMAN WROTENBERY: I f you would, Mr. A l v i d r e z , 

CHAIRMAN WROTENBERY: I guess j u s t f o r the 

MR. ALVIDREZ: I f i t please the Commission, PNM 
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PNM appealed based on a couple of grounds. One 

i s t h a t what the D i v i s i o n had ordered under the 

circumstances was simply p a t e n t l y unreasonable from a 

t e c h n i c a l standpoint because of the way t h i s p a r t i c u l a r 

wellpad was configured, and there was no p r a c t i c a l way f o r 

PNM t o continue performing remediation i n p e r p e t u i t y out 

th e r e unless something was done t o address B u r l i n g t o n ' s 

areas of a c t i v i t y . And we're now j u s t seeing the very 

beginnings of a c t i v i t i e s on Burlington's s i t e t o anywhere 

approaching the same l e v e l of a c t i v i t y t h a t took place i n 

the area of PNM's former p i t . 

the conclusion, make the f i n d i n g , t h a t the f r e e product 

t h a t u n d e r l i e s t h i s s i t e and t h a t i s c o n t r i b u t i n g t o the 

dis s o l v e d phase, which i s c l e a r l y going o f f the s i t e , i s a 

r e s u l t of a c t i v i t i e s by B u r l i n g t o n . And the new evidence 

c e r t a i n l y corroborates PNM's p o s i t i o n w i t h regard t o t h i s 

matter. 

t h a t you had a large layer of f r e e product under PNM's 

former p i t . We heard expert testimony from B u r l i n g t o n ' s 

witnesses, we heard the D i v i s i o n ' s witness saying, Well, 

t h i s i s a c l e a r i n d i c a t i o n t h a t t h a t ' s the source of f r e e 

product. 

What we have asked the Commission t o do i s draw 

Much of the testimony centered around the f a c t 

And they r e l i e d on the f a c t t h a t they weren't 
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seeing a s i m i l a r phenomenon on Bur l i n g t o n ' s area of t h e i r 

operations, and they pointed t o the open excavation t h a t 

they have t h a t d i d n ' t have the f r e e product f l o a t i n g i n i t . 

PNM has submitted along, and we disagree w i t h 

B u r l i n g t o n ' s a s s e r t i o n i n i t s r e p o r t t h a t the free-phase 

product under i t s s i t e was unexpected. Indeed, PNM 

pr e d i c t e d a t the hearing i n August and the one t h a t 

preceded t h a t , t h a t there was going t o be a l o t of f r e e 

product under Bur l i n g t o n ' s operations, t h a t TPW-7 and TPW-6 

t h a t were placed i n t h i s area were not l e f t i n long enough 

t o e q u i l i b r a t e and allow the f r e e product t o be discovered. 

When you put i n the monitoring w e l l and l e f t i t i n a 

s u f f i c i e n t amount of time, you see a s i g n i f i c a n t amount of 

f r e e product. 

Indeed, i t may be t h a t the free-product thickness 

i s even t h i c k e r than t h a t , because the sampling t h a t was 

done was r e l a t i v e l y recent a f t e r the w e l l was i n s t a l l e d , 

and we've seen s i t u a t i o n s where the free-product thickness 

has increased over time. So indeed, MW-14, the two f e e t of 

product t h a t we see under there may r e a l l y be j u s t the 

beginnings of the layer of f r e e product t h a t we've seen 

under t h e r e . 

But we t h i n k t h i s i s h i g h l y r e l e v a n t t o the issue 

of whether PNM's small p i t could have been the source f o r 

a l l t h i s contamination t h a t we've seen a t the s i t e . 
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Again, we also t h i n k i t ' s t e l l i n g t h a t 

B u r l i n g t o n ' s former u n l i n e d dehydrator p i t came up clean 

when you put i n the monitoring w e l l i n t h a t area. I mean, 

a t l e a s t there wasn't f r e e product. This i s e x a c t l y the 

type of s i t u a t i o n t h a t you would have expected t o f i n d w i t h 

regard t o PNM's p i t . 

You've got t o s i t back and wonder, why i s i t t h a t 

the separator t h a t was being discharged and operated by 

B u r l i n g t o n i n t o an unli n e d p i t d i d n ' t show massive amounts 

of f r e e product when the dehydrator, which i s only t a k i n g 

t h i n g s o f f of t h a t separator, i s being blamed as the source 

f o r massive amounts of f r e e product i n PNM's dehydration 

p i t . 

We t h i n k t h a t the evidence, as I sa i d before, i s 

c l e a r l y i n d i c a t i n g t h a t there i s a s i g n i f i c a n t p o t e n t i a l 

source i n t h a t southeastern corner of the wellpad. And the 

r e p o r t t h a t we submitted b a s i c a l l y shows — I t ' s a Xerox 

copy, but i t shows the area of MW-14, which i s i n the f a r 

southeastern p o r t i o n . I t shows the area of PNM's p i t , 

which i s f a r , f a r upgradient from where we're seeing t h i s 

newly encountered f r e e product. 

And t h i s evidence, the evidence t h a t we would 

seek t o put before the Commission i s again h i g h l y r e l e v a n t 

t o whether PNM's p i t i s the source of the f r e e product. 

I n a d d i t i o n , we've asked the Commission t h a t i f 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

19 

i t f i n d s t h a t PNM somehow c o n t r i b u t e d t o f r e e product, t h a t 

i t perform an apportionment of r e s p o n s i b i l i t y , because as 

th i n g s stand now — and t h i s i s d i f f e r e n t than when we 

s t a r t e d — PNM has been accorded, i f you w i l l , 50 percent 

of the r e s p o n s i b i l i t y . 

f r e e product a t the s i t e . We t h i n k t h i s i s w e l l over what 

could p o s s i b l y , under any reasonable scenario, have been 

released t o the groundwater, even i f you assume t h a t there 

were amounts released t o the groundwater from PNM's p i t , 

and t h a t PNM be r e l i e v e d of i t s f u r t h e r o b l i g a t i o n s . 

massive amount of f r e e product underlying the s i t e and 

again suggests t h a t PNM's l i t t l e dehydration i s not the 

source, and c e r t a i n l y not a 50-percent source, of the f r e e 

product t h a t we're seeing under the s i t e . 

record t h i s new evidence. We t h i n k i t i s important, i t ' s 

r e l e v a n t , i t ' s compelling, t o the issues t h a t are before 

the Commission, and i t ' s necessary f o r any type of j u s t 

a d j u d i c a t i o n w i t h regard t o the issues t h a t are before the 

Commission. 

CHAIRMAN WROTENBERY: Mr. Carr? 

MR. CARR: When the Commission act s , i t ' s a c t i n g 

i n a q u a s i - j u d i c i a l context, and there are procedures and 

PNM has already recovered nearly 1100 g a l l o n s of 

Again, t h i s new evidence i s i n d i c a t i v e of a 

For those reasons, we would l i k e t o have i n the 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

20 

processes which l i m i t and define what you decide. And i n 

t h i s case, since we a l l know t h a t there was contamination 

a t the Hampton 4M w e l l s i t e , and we know t h a t i n March of 

1998 your Environmental Bureau d i r e c t e d PNM t o conduct some 

a d d i t i o n a l i n v e s t i g a t i o n and remediation. 

And t h e i r response was, they sought a stay, and 

they f i l e d an a p p l i c a t i o n w i t h the D i v i s i o n and they asked, 

now you, t o enter an order t h a t would reverse and n u l l i f y 

the d i r e c t i v e from your Environmental Bureau and enter a 

f i n d i n g t h a t PNM i s not a responsible person f o r purpose of 

f u r t h e r i n v e s t i g a t i o n or remediation a t the Hampton 4M 

s i t e . 

As the case i s before you, t h a t i s the issue. 

And i t ' s a very i n t e r e s t i n g t h i n g t o have a case 

brought t o you i n t h a t context. Just because we're here, 

s t a r t every day, every time there's a d d i t i o n a l i n f o r m a t i o n , 

t r y i n g t o come back t o l e t those who aren't paying f o r the 

costs of the remediation come i n and complain and drag 

those — through a hearing process, those who are out there 

t r y i n g t o clean i t up. 

I f what we're going t o do i s , every day look a t 

the evidence again and again and again, we shouldn't be 

here w i t h a cou r t r e p o r t e r , we should a l l be out a t the 

s i t e . 

And the way th i n g s work around here, as I 
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understand i t , i s , t h a t ' s what happening, t h a t i s what 

happens when B i l l Olson goes out t o the s i t e , you've got 

someone out there t r y i n g t o clean i t up. That's us, t h a t ' s 

B u r l i n g t o n . We're paying the cost of p u t t i n g the w e l l s i n . 

And yes, we're being surprised, but we're out t h e r e t r y i n g 

t o do the j o b . 

And t o understand the motion t o reopen t h i s case, 

you've got t o simply put i t i n the h i s t o r i c a l context of 

the proceeding before you. There i s one issue, and t h a t 

issue i s whether or not you're going t o say, as of March of 

1998, t h a t PNM was not a responsible p a r t y . Not t h a t they 

d i d 10 percent or 90 percent. 

The question i s , they're asking t o be t o l d t h a t 

when they had l e f t contamination from 12 f e e t down t o 26 

f e e t under t h a t former p i t , they can come t o you and you 

can say, I t ' s a l l r i g h t , you go home. That's what the 

issue i s i n t h i s proceeding. 

And the proceeding i s progressing a t a s o r t of 

lumbering pace. I mean, no f a u l t t o anyone, but the f a c t 

of the matter i s , I t h i n k i t would be a b i g mistake t o 

s t a r t saying t h a t we're going t o c a l l people i n over and 

over again on c o l l a t e r a l issues when they're out the r e 

t r y i n g t o clean i t up, because I ' l l t e l l you what t h a t w i l l 

r e s u l t i n . I w i l l advise B u r l i n g t o n and everyone t h a t ever 

comes i n again not t o touch the s i t e u n t i l the hearing 

STEVEN T. BRENNER, CCR 

(505) 989-9317 ( f t ) 3$S"C/ 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

22 

processes are finished, because i t w i l l become a target. 

You'll be called i n over and over and over again. 

Today Mr. Alvidrez says, you know, our t i n y p i t 

couldn't be the cause of a l l t h i s contamination, and new 

data w i l l show that. That's never been an issue. That's 

the issue du j o u r , that's the issue today. 

The fac t of the matter i s , there's an issue 

framed by the pleadings, and that's the one that's before 

the Commission. And i t i s n ' t s i m p l i s t i c , because i f you 

don't take the approach that when people ask you to decide 

something, that's what you look at, we might as w e l l j u s t 

have a public meeting once a month and come i n and t a l k 

about i t . 

But i t i f involves the Hampton 4M, I would 

suggest we need to go to the w e l l s i t e . And there has been 

additi o n a l information and i t ' s , i n the opinion of PNM, 

highly relevant, and they sp e l l i t out i n t h e i r motion or 

t h e i r application t o reopen the case, i n about 11 

paragraph, i n Paragraph 8 of t h e i r Application. 

But i f you look at that , i t f a l l s i n three 

d i s t i n c t categories. I n Subparagraphs A, B, F, J and L, 

they say contamination remains, and the new data shows i t , 

and that's admitted, and we're out there t r y i n g t o clean i t 

up. 

But that doesn't have any bearing on the f a c t 
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t h a t as of March of 1998, t h a t they c o n t r i b u t e d , they were 

a responsible p a r t y f o r contamination a t the s i t e . 

The next t h i n g they do i s something they've done 

a l l along, they complain about the e f f o r t s B u r l i n g t o n has 

undertaken t o t r y and address t h i s s i t u a t i o n . That's i n 

Paragraphs C, E, F and J. They complain about our e f f o r t s . 

That i s n ' t r e l e v a n t t o whether or not i n March of 1998 

th e r e were a responsible p a r t y f o r contamination a t t h i s 

s i t e . 

And then i n subparagraphs G, H, I and K they c a l l 

f o r f u r t h e r i n v e s t i g a t i o n and remediation, the same t h i n g s 

they put i n the l e t t e r t h a t Ms. Gannon signed t o you and 

sent a t approximately the f i r s t of the month as t h e i r 

r e p o r t . Your Environmental Bureau can consider those, we 

w i l l consider those. We're t r y i n g t o get our hands around 

t h i s s i t u a t i o n and clean i t up. 

And a t the same time, on another t r a c k , there's a 

proceeding going where PNM has asked t o be completely 

excused. And I would submit t o you t h a t the new data i s 

important because i t ' s going t o d i r e c t what we do t o clean 

t h i s up, but i t doesn't bear on the issue t h a t was brought 

t o you by PNM. We t h i n k t h e i r motion or a p p l i c a t i o n , 

whichever i t i s , should be denied. 

CHAIRMAN WROTENBERY: Mr. C a r r o l l ? 

MR. CARROLL: May i t please the Commission, you 
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have a l l been through a l l t h i s before, r e f e r r e d t o a l l t h i s 

evidence. The OCD has looked a t the r e p o r t s f i l e d , and 

t h i s supposedly new evidence i s cumulative evidence. We 

knew f r e e product was coming from B u r l i n g t o n ' s s i t e . Where 

e x a c t l y , we d i d not know. This new evidence i s showing 

where e x a c t l y i t ' s coming from. 

B u r l i n g t o n has admitted t h a t f r e e product i s 

coming from i t s s i t e , and there's evidence of t h a t i n the 

record you've already heard, and t h a t issue has been 

addressed. 

Also i t came out during the hearing t h a t 

contamination l e v e l s were r i s i n g . There's evidence of t h a t 

i n the record, and t h a t was addressed a t the hearing. 

The issue i s whether PNM c o n t r i b u t e d t o the 

contamination underneath i t s s i t e , which c o n t r i b u t e d t o the 

downgrade i n contamination, and t h e r e f o r e PNM i s a 

responsible p a r t y . 

PNM makes the claim t h a t the l i a b i l i t y has been 

apportioned 50-50. That i s i n c o r r e c t . B u r l i n g t o n has been 

apportioned 100 percent of the l i a b i l i t y upgradient of the 

PNM s i t e . Underneath the PNM s i t e and downgradient of t h a t 

s i t e , the l i a b i l i t y has been apportioned 50-50. 

Because t h i s evidence, we don't b e l i e v e , r e a l l y 

shows anything other than what you've already heard, we 

oppose the motion t o reopen. 
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I f the Commission does decide t o reopen, we 

be l i e v e t h i s motion i s premature. Ongoing a c t i v i t i e s are 

oc c u r r i n g a t the s i t e , and the D i v i s i o n doesn't b e l i e v e 

t h a t the Commission needs t o meet every month or every 

t h r e e months t o examine new evidence t h a t i s brought up 

dur i n g t he c u r r e n t remediation a c t i v i t i e s . 

We would suggest t h a t the case be de f e r r e d 

u n t i l — we don't know when. Maybe close of the s i t e , 

which may occur years down the road. There's many problems 

i n reopening the case t o take a d d i t i o n a l evidence, and f o r 

t h a t reason we oppose i t . 

And i f you do decide t o reopen, we t h i n k t h a t the 

motion or the a p p l i c a t i o n i s premature. 

Thank you. 

CHAIRMAN WROTENBERY: Thank you. 

Any questions? 

COMMISSIONER BAILEY: No. 

CHAIRMAN WROTENBERY: I don't have any e i t h e r . 

What I ' d l i k e t o do a t t h i s p o i n t , i f the p a r t i e s 

don't have anything f u r t h e r — 

MR. ALVIDREZ: I ' d l i k e t o respond j u s t very 

b r i e f l y . 

We don't a n t i c i p a t e coming i n on a monthly basis 

or a p e r i o d i c basis asking the Commission t o take 

a d d i t i o n a l evidence or in f o r m a t i o n . The f a c t of the matter 
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i s , we're here today, you've heard what the f i n d i n g s have 

been, and obviously the Commission i s i n t e r e s t e d i n 

a d d i t i o n a l data, a d d i t i o n a l evidence i f you w i l l , about 

what i s going on a t t h i s s i t e , or you wouldn't have asked 

t h a t a d d i t i o n a l work be done out th e r e , you wouldn't have 

asked us t o appear before you today f o r purposes of an 

update. 

asking f o r , i s t o allow t h i s new evidence, allow t h i s new 

in f o r m a t i o n i n t o the formal record t h a t the Commission i s 

mai n t a i n i n g w i t h respect t o t h i s hearing. I t i s important 

t o PNM t o get t h i s i n f o r m a t i o n i n t o the formal record. I f 

th e r e i s an appeal, we beli e v e t h a t the evidence w i l l be 

h i g h l y r e l e v a n t , and we t h i n k we're e n t i t l e d t o have t h a t 

i n t o the formal record. You've heard i t , you're going t o 

t h i n k about i t , i t may d i r e c t what you u l t i m a t e l y decide i n 

t h i s case, and the proper procedure i s t o get t h a t f o r m a l l y 

i n the record before you so t h a t there i s something f o r an 

ap p e l l a t e body t o look a t i n the event t h i s matter i s 

appealed. We t h i n k i t ' s very important t h a t we be able t o 

f o r m a l l y get t h i s evidence before you. 

procedures f o r g e t t i n g issues before you, and i f t h i s i s 

appealed I would expect the Court t o look a t what the 

What we're r e a l l y asking f o r , what PNM i s r e a l l y 

CHAIRMAN WROTENBERY: Mr. Carr? 

MR. CARR: I would j u s t note t h a t t h e r e are 
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p a r t i e s asked you t o decide and decide, based upon the 

record made as i t r e l a t e s t o the issue of whether or not 

PNM should be r e l i e v e d of r e s p o n s i b i l i t y f o r any cleanup 

a c t i v i t y a t the s i t e . 

q u a r r e l i n g w i t h the f a c t t h a t there's new data. The data 

i s of concern t o us, we're going t o be meeting and we're 

going t o t r y and clean i t up. 

But when you get i n t o a l e g a l or q u a s i - l e g a l 

proceeding, issues are framed by the pleadings. And you 

don't, then, j u s t walk i n t o an e f f o r t t o d i v e r t the 

a t t e n t i o n of the hearing body away from what you've asked 

and s t a r t having nice touchy-feely-fuzzy meetings t o t a l k 

about contamination. I t h i n k t h a t ' s what's happening here. 

CHAIRMAN WROTENBERY: Okay. Mr. C a r r o l l , 

anything else? 

MR. CARROLL: This new evidence i s important t o 

the D i v i s i o n . I t a f f e c t s how B i l l Olson d i r e c t s the 

p a r t i e s t o conduct f u r t h e r remediation a c t i v i t i e s . 

Other than t h a t , we don't see i t r e a l l y a f f e c t i n g 

your d e c i s i o n . 

CHAIRMAN WROTENBERY: Thank you. What I ' d l i k e 

t o do a t t h i s p o i n t i s e n t e r t a i n a motion pursuant t o the 

p r o v i s i o n s of the New Mexico Open Meetings Act — and I'm 

I don't t h i n k courts appreciate j u s t dumping 

p i l e s of a d d i t i o n a l data i n t o a record. We're not 
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s o r r y , Carol, I don't know the s p e c i f i c s e c t i o n — 

MS. LEACH: You're doing f i n e — 

CHAIRMAN WROTENBERY: — i s i t okay t o c i t e 

the — 

MS. LEACH: — you're doing f i n e . 

CHAIRMAN WROTENBERY: — se c t i o n g e n e r a l l y ? 

E n t e r t a i n a motion t o go i n t o closed session f o r 

purposes of d e l i b e r a t i n g on the two cases t h a t we have 

heard today. 

COMMISSIONER BAILEY: I so move. 

CHAIRMAN WROTENBERY: Second? 

COMMISSIONER LEE: Second. 

CHAIRMAN WROTENBERY: Thank you. That's 

unanimous, then, and so we — 

MS. LEACH: Go ahead and make a vote. 

CHAIRMAN WROTENBERY: A l l i n favor say "Aye". 

COMMISSIONER BAILEY: Aye. 

COMMISSIONER LEE: Aye. 

CHAIRMAN WROTENBERY: Aye. Got i t ? Okay, good, 

so — You're thrown out? I wouldn't have s a i d i t l i k e 

t h a t , but... 

(Off the record a t 11:02 a.m.) 

(The f o l l o w i n g proceedings had a t 11:25 a.m.:) 

CHAIRMAN WROTENBERY: And a t t h i s p o i n t I ' l l 

e n t e r t a i n a motion t o come back i n t o open session. 
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COMMISSIONER BAILEY: I so move. 

COMMISSIONER LEE: Second. 

CHAIRMAN WROTENBERY: A l l i n favor say "Aye". 

COMMISSIONER BAILEY: Aye. 

COMMISSIONER LEE: Aye. 

CHAIRMAN WROTENBERY: Aye. 

And j u s t l e t the record r e f l e c t t h a t w h i l e we 

were i n closed session, the only t h i n g s t h a t we discussed 

were the two cases t h a t we heard today, Case 12,223, the 

A p p l i c a t i o n of Pogo Producing Company f o r approval of a 

p i l o t pressure maintenance p r o j e c t , and then also case 

12,033, the A p p l i c a t i o n of Public Service Company of New 

Mexico f o r review of the O i l Conservation D i v i s i o n 

d i r e c t i v e dated March 13th, 1998, r e l a t e d t o remediation of 

hydrocarbon contamination i n San Juan County, New Mexico. 

We w i l l go ahead and discuss the Case 12,033, the 

A p p l i c a t i o n of Public Service Company of New Mexico, since 

t h a t seems t o be the group t h a t we s t i l l have here. 

We d i d consider the two motions t h a t we have 

pending today, one from Public Service Company of New 

Mexico t o reopen the hearing t o submit new evidence, and 

the other being B u r l i n g t o n Resources O i l and Gas Company's 

motion t o dismiss the A p p l i c a t i o n of Public Service Company 

of New Mexico t o reopen the de novo hearing t o submit new 

evidence. 
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And what we have determined t h a t we would l i k e t o 

do a t t h i s p o i n t i s leave these motions under advisement, I 

guess, i s the terminology t h a t ' s t y p i c a l l y used here. I 

can say t h a t the sense of the Commission i s , a t t h i s p o i n t , 

t h a t we have adequate i n f o r m a t i o n i n the record t h a t was 

developed — the e v i d e n t i a r y record, t h a t was developed a t 

the August hearing t o make our de c i s i o n i n t h i s matter. 

But we are going t o review the t r a n s c r i p t of t h a t 

hearing. We do now have the t r a n s c r i p t s a v a i l a b l e . Mr. 

Brenner, i n f a c t , provided those a l i t t l e e a r l i e r than we 

had a n t i c i p a t e d , so those are now a v a i l a b l e . We w i l l be 

reviewing the t r a n s c r i p t and the evidence presented t h e r e . 

And we also would l i k e t o get the w r i t t e n c l o s i n g 

arguments from the p a r t i e s , along w i t h d r a f t proposed 

orders. We had o r i g i n a l l y t a l k e d about a January 14th due 

date f o r those m a t e r i a l s from the p a r t i e s . We t h i n k t h a t 

those continue t o be good — t h a t continues t o be a good 

t a r g e t date f o r the submission of those documents, and I 

j u s t wanted t o v e r i f y t h a t w i t h the p a r t i e s . 

MR. CARR: That's f i n e . 

CHAIRMAN WROTENBERY: Any o b j e c t i o n t o c o n t i n u i n g 

along t h a t time l i n e ? 

MR. ALVIDREZ: No o b j e c t i o n . 

MR. CARROLL: (Shakes head) 

CHAIRMAN WROTENBERY: Good. Then we w i l l expect 

STEVEN T. BRENNER, CCR 

(505) 989-9317 {JDX3Q3 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

3J_ 

t o r e c e i v e — I be l i e v e we had set a ten-page l i m i t on the 

w r i t t e n c l o s i n g statement, i f I remember c o r r e c t l y — 

MR. ALVIDREZ: We'll have t o look a t the 

t r a n s c r i p t . 

CHAIRMAN WROTENBERY: — accompanied by a d r a f t 

proposed order. 

MR. CARR: Cut down what we've been working on. 

MS. LEACH: Madame Chairman? 

CHAIRMAN WROTENBERY: Yes, was i t — 

MS. LEACH: I t h i n k you wanted t o giv e these 

back. 

CHAIRMAN WROTENBERY: Yes, and we also wish t o 

r e t u r n the w r i t t e n m a t e r i a l s t h a t the p a r t i e s submitted t o 

us today, t o avoid any confusion about whether those were a 

p a r t of the e v i d e n t i a r y record i n t h i s hearing. They are 

not. So make these copies a v a i l a b l e , you've got t h a t . 

Let's see, and your copy of the B u r l i n g t o n . 

I t h i n k I do bel i e v e these are m a t e r i a l s t h a t 

have been provided t o the D i v i s i o n f o r the most p a r t , t o 

the Environmental Bureau. I bel i e v e t h a t ' s a l l the copies. 

We'll r e t u r n those t o you today. 

Anything else t h a t we need t o note f o r the 

record? 

MS. LEACH: No, I t h i n k t h a t ' s a l l the issues 

t h a t we t a l k e d about. 
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CHAIRMAN WROTENBERY: Yeah. Any questions a t 

t h i s p o i n t ? 

Thank you very much. 

MR. CARR: Thank you. 

MR. ALVIDREZ: Thank you. 

MR. CARROLL: Thank you. 

(Thereupon, these proceedings were concluded a t 

11:28 a.m.) 

* * * 
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