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This matter came on for hearing before the Oil 

Conservation Commission, MARK E. FESMIRE, Chairman, on 

Thursday, September 9th, 2004, at the New Mexico Energy, 

Minerals and Natural Resources Department, 1220 South Saint 

Francis Drive, Room 102, Santa Fe, New Mexico, Steven T. 

Brenner, Certified Court Reporter No. 7 for the State of 

New Mexico. 
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WHEREUPON, the following proceedings were had at 

9:00 a.m.: 

CHAIRMAN FESMIRE: Good morning, i t ' s nine 

o'clock a.m. on September 9th, 2004. At t h i s time I'd l i k e 

to c a l l t h i s meeting of the New Mexico O i l Conservation 

Commission to order. For the record, we're located i n 

Porter Hall i n the New Mexico O i l Conservation Division 

Office i n Santa Fe, New Mexico. 

My name i s Mark Fesmire. 

To my right i s Commissioner Jami Bailey. Ms. 

Bailey i s the designee of the Commissioner of State Lands, 

Commissioner Patrick Lyons. 

To my l e f t i s Mr. Frank Chavez. He's the OCD 

supervisor i n Aztec and the appointee of the New Mexico 

Energy, Minerals and Natural Resources Secretary, Joanna 

Prukop. 

To Mr. Chavez's l e f t i s David Brooks, Commission 

counsel. 

To Ms. Bailey's right i s Florene Davidson, the 

Commission Secretary. 

And Steve Brenner i s the court reporter. 

Let the record r e f l e c t that a l l Commissioners or 

t h e i r designees are present. 

* * * 
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CHAIRMAN FESMIRE: The f i r s t order of business 

today i s the adoption of the minutes of the l a s t meeting, 

held August 12th, 2004. At t h i s time I ' l l ask the 

Commissioners i f they've had the opportunity to review the 

minutes. 

COMMISSIONER BAILEY: Yes, I have — 

COMMISSIONER CHAVEZ: We have. 

COMMISSIONER BAILEY: — and I move that we adopt 

them. 

COMMISSIONER BAILEY: I second. 

CHAIRMAN FESMIRE: The adoption of the minutes 

has been moved and seconded. A l l those i n favor? 

COMMISSIONER BAILEY: Aye. 

COMMISSIONER CHAVEZ: Aye. 

CHAIRMAN FESMIRE: Opposed? The minutes have 

been adopted. I ' l l take a minute to sign them. 

* * * 

CHAIRMAN FESMIRE: The next order of business i s 

the adoption of f i n a l action i n Cause Number 13,153, the 

Application of Pride Energy Company for cancellation of a 

d r i l l i n g permit and reinstatement of a d r i l l i n g permit, an 

emergency order halting operations, and compulsory pooling, 

Lea County, New Mexico. 

At t h i s time I ' l l ask Commission counsel Brooks 

STEVEN T. BRENNER, CCR 
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i f he w i l l review the status of the case and explain the 

draft order, please. 

MR. BROOKS: Thank you, Mr. Chairman, honorable 

Commissioners. The case was heard at the August 12th 

meeting of the Commission. Both parties appeared through 

able counsel and presented extensive presentations, both 

argument and evidence. 

Following the hearing, the Commission met in 

executive session and made a determination on various 

issues in the case, made determinations on various issues 

in the case, and I was instructed to prepare a draft order 

to incorporate those determinations. 

The Commissioners w i l l r e c a l l that the issue in 

this case arose from a situation where two applications for 

permit to d r i l l had been approved by the Division. The 

f i r s t one was the Application of Pride Energy, which did 

not own any interest in the d r i l l s i t e tract, but did own 

interest in an adjacent track which could be included in a 

unit for that — that would include the d r i l l s i t e tract 

under applicable spacing rules. 

The other Application was by Yates Petroleum 

Corporation, which owned both the d r i l l s i t e tract and 

another tract that could be unitized therewith to form a 

laydown unit for the d r i l l site tract, whereas Pride's unit 

was a standup unit. 

STEVEN T. BRENNER, CCR 
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Pride's APD was fil e d f i r s t , and the Di s t r i c t 

Supervisor decided that because Pride did not own an 

interest in the d r i l l s i te tract, that the APD had been 

improvidently approved, and consequently he canceled that 

approval by an ex parte notice without a hearing, and then 

subsequently approved an APD for the same location by 

Yates. 

Pride f i l e d an Application to reinstate their APD 

approval, to cancel Yates* APD approval and to force pool a 

standup unit, including the d r i l l s i t e tract. 

The Commission heard land and geological 

testimony from both parties and also engineering testimony 

from Yates. 

The Commission determined, as I understand i t — 

and this i s what the draft order states — that, number 

one, the approval of an APD, while i t does not, probably, 

grant a property right — and I use the word "probably", I 

believe, in the draft order, or some similar word of 

uncertainty, because I think that ultimately i t ' s an issue 

for the courts and not something the Commission would 

really be in a position to make an authoritative 

determination on, but while we do not — the Commission 

does not view the APD approval as really constituting 

property rights, s t i l l , i t does create a right that ought 

not to be revoked without some kind of process, due 

STEVEN T. BRENNER, CCR 
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process, and accordingly, that the revocation of Pride's 

APD was not proper. And of course i f Pride's APD was not 

properly revoked, then Yates's subsequent one was not 

properly issued. The Commission, I believe, f e l t that the 

appropriate procedure for Yates would have been i f they 

f e l t like the acreage was being tied up improperly, would 

have been to f i l e an application for a hearing before the 

Division. 

However, the Commission concluded that the APD 

issue i s not necessarily determinative, that in accordance 

with the Commission's prior decision in the TMBR/Sharp 

case, that the issues really should be determined in the 

compulsory pooling aspect. 

The Commission further, upon i t s review of the 

geologic testimony, concluded that geologic testimony 

favored the position of Pride, and consequently that a 

compulsory pooling unit should be created and Pride should 

be appointed as the operator, and that i s what the draft 

order so provides. 

There i s one thing on which I was not entirely 

clear and therefore did not — the draft order does not 

comment. I was not entirely clear how the — and neglected 

to ask this during the executive session as to whether the 

Commission has a definite view on the issue of burden of 

proof. Ordinarily, of course, the burden of proof would be 

STEVEN T. BRENNER, CCR 
(505) 989-9317 
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on the applicant, which i s Pride. I was not sure i f the 

Commission viewed Pride having the proper APD, that 

s i t u a t i o n s h i f t i n g the burden of proof to Yates. The 

Commission, however, needs only address that issue i f i t 

would make a difference. I thought perhaps the 

Commission's conclusion was that they agreed with Pride's 

technical position, regardless of who was viewed as having 

the burden of proof, i n which case i t was not necessary to 

the r e s u l t for the Commission to address the burden-of-

proof issue. The draft order does not address the burden-

of-proof issue. And so I j u s t r a i s e that issue because i t 

did not occur to me at the time of the executive session. 

Otherwise, I believe the draft order i s i n 

accordance with at l e a s t my understanding of what the 

Commission directed at the executive session a f t e r the l a s t 

meeting. 

CHAIRMAN FESMIRE: Okay. Commissioner Bailey, 

have you had a chance to review the draft order? 

COMMISSIONER BAILEY: Yes, I have, and I expect 

that we should sign i t . 

CHAIRMAN FESMIRE: Okay. Commissioner Chavez, 

have you had a chance to review i t ? 

COMMISSIONER CHAVEZ: Yes, I have, and I agree 

with i t . 

CHAIRMAN FESMIRE: And do you agree with the 

STEVEN T. BRENNER, CCR 
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of-proof issue i r r e l e v a n t to our decision today? 

COMMISSIONER BAILEY: Yes. 

COMMISSIONER CHAVEZ: Yes, I do too. 

CHAIRMAN FESMIRE: At t h i s time, we w i l l adopt 

the proposed order and go ahead and sign i t . 

(Thereupon, these proceedings were concluded at 

9:09 a.m.) 

* * * 

STEVEN T. BRENNER, CCR 
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