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At the close of the April 24th special hearing on these two matter, Examiner Brooks requested that
we provide Commission and Division authority discussing the factors to be considered for competing
pooling applications.  Attached is Commission Order R-10731-B issued in 1997 and subsequent
Division orders in chronologic order noting the relevant factors for consideration.  I have taken the
liberty of highlighting the portion of each order discussing the relevant factors for ease of review. 
Please note that Examiner Brooks may find subsequent Orders 11869 and 11870 of particular
interest, since he is the listed as the author of those 2002 decisions.
 
Unless Jennifer feels differently, I do not believe briefing is necessary on these order, since they are
self-explanatory.  Thank you for your attention to these matters.    
 
Michael H. Feldewert
Santa Fe Office
505-988-4421
505-983-6043 (fax)
mfeldewert@hollandhart.com
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STATE OF :\~W \1EXICO 
ENERGY, MINERALS, AND NATCRAL RESOl'RCES DEPART:\IENT 


OIL CONSERVATION DIVISIO:\ 


I:\ THE MATTER OF THE HEARI~G 
CALLED BY THE OIL CONSERV A TIO.I\ 
COYIMISSION FOR THE PURPOSE OF 
CO:\'SIDERI~G: 


APPLICA TIO:'\ OF KCS MEDALLIO'.\" 
RESOURCES, I~C. (FORMERLY 
lNTERCOAST OIL AI\'D GAS 
COMPANY) FOR COMPULSORY 
POOLING AND UNORTHODOX GAS 
WELL LOCATIO:\ , EDDY COUNTY, 
:\'E\V \'IEXICO. 


APPLICATION OF YATES 
PETROLEUM CORPORATION FOR 
COMPLLSORY POOLING A'.\"D AN 
L:\'ORTHODOX GAS WELL 
LOCATION, EDDY COUNTY, :\"E\V 
!\IEXICO. 


ORDER OF THE CO.'.\'JMISSJO:\ 


BY THE COMMISSION: 


DE NOVO 
CASE NO. 11666 
CASE :\0. 11677 
Order ~o. R-10731 -B 


This cause came on for hearing ar 9:00 a.m. on February 13. 1997. al Sama Fe. 
New Mexico, before the Oil Conservation Commission. hereinafter referred to as the 
··commission .. , 


>rOW, on th is 28th day of February, 1997. lhe Comm ission. a 4uorum being 
presenr. having considered the testimony. the record, :ind being fully ad Yisec.l in rhe 
premises. 


FI:\'DS THAT: 


(1) Due public notice having been given as required by law. the Commission 
has jurisdiction of this cause and the subject matter rhereM". 
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(2) Case Nos. 11666 and 11677 were consolidated at the time of the hearing 
fo r the purpose of testimony, and, inasmuch as approval of one application would 
necessarily require denial of the other, one order should be entered for borh cases. 


(3) The applicant in Case No. 11666, KCS Medallion Resources , Inc. 
("Medallion") formerly known as ImerCoast Oil and Gas Company, seeks an order 
pooling all mineral interests from the surface to the base of the Morrow formation 
underlying the E/2 of Section 20, Township 20 South, Range 28 East, NMPM, Eddy 
County, New Mexico, thereby forming a standard 320-acre gas spacing and proration unit 
for any and all formations and/or pools spaced on 320 acres within said vertical extent, 
which presently includes but is not necessarily limited to the Burton Flat-Morrow Gas Pool 
and the Undesignated West Burton Flat-Atoka Gas Pool. Said unit is to be dedicated to 
the applicant's proposed State of New Mexico "20" Well No. 1 to be drilled at an 
unorthodox gas well location 990 feet from the North and East lines (Unit A) of Section 
20. 


(4) The applicant in Case No. 11677, Yates Perroleum Corporarion ('·Yates .. ), 
seeks an order pooling all mineral interests from the surface to the base of the Morrow 
formation underlying the E/2 of Section 20, Township 20 South, Range 28 East, NMPM, 
Eddy County, New Mexico, thereby forming a standard 320-acre gas spacing and 
proration unit for any and all formations and/or pools spaced on 320 acres within said 
vertical extent, which presently includes but is not necessarily limited to the Burton Flat­
Morrow Gas Pool and the Undesignated West Burton Flat-Aroka Gas Pool. Said unit is 
to be dedicated to the applicant's proposed Stonewall "AQK .. Stare Com Well No. 1 to be 
drilled at an unorthodox gas well location 990 feet from the North and East lines (Unit A) 
of Section 20. 


(5) The subject wells and proration unit are located within the Burton Flat-
Morrow Gas Pool and within one mile of the West Burton Flat-Atoka Gas Pool , both of 
which are currently governed by Rule No. 104.C. of the Division Rules and Regulations 
which require standard 320-acre gas spacing and proration units with wells to be located 
no closer than 1650 feet from the end boundary nor closer than 660 feet from the side 
boundary of the proration unit nor closer than 330 feet from any quarter-quarter section 
line or subdivision inner boundary. 


(6) Both Yates and Medallion have the right to drill within the proposed spacing 
unit and both seek to be named operator of their respective wells and the subject proration 
unit. 


(7) Yates and Medallion have conducted negotiations prior to the hearing but 
have been unable to reach a voJumary agreement as to which company will drill and 
operate the well within the spacing unit. 
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(8) According to evidence and testimony pre erncJ hy hl)th panic!'. the.: primary 
objccti vt: \Vithin the wel] b(ire is tl1e \tlorrow formation \\'itl1 1it h1..' r formation~ c.:ompri !\ ing 
~ccnndary objecti\'CS. 


(9) Both Yare~ and \1edal lion are in agree1111..' nt that the ,,·di '' hich \\'ill 
ultimately develop rhc subject pwration unit should be IOl.'.<1tc:.J at the unonl10Jnx gas well 
loca tion requested by both panics. In supporr of thi~ rl.'qucst. hoth panic~ presc:nted 
gc:o logic.: c,·idence and testimony at the Examiner hearing "hich im.lic.:aics that a \\'ell at the 
propn. e<l unorthodox location should penetrate the llprcr and Lo" er \ lnrrow sand 
imen al~ in an area of greater net sand thickness than a \\ell drilled at a tanJ:trd ga~ wdl 
lo..:ation thereon. thereby increasing the likelihood of ohtai111n:i ..:ommercial ga~ production. 
Sine<: hNh parties agreed on the proposed location. prnspc:cr gc\)ll)gy. as it relate~ to the 
propn~ed well locarion. should not be a facm r in dee id in:' thi..; u1se. 


<10) O\~ U.S.A. Inc .. the affected offset opcrat ,1r tci the 1H.1nh \'' the pwptbCd 
loc.:ation. did not appear at the hearing in oppos ition or t'thcrn i'e l)hjec t It) the propt)scd 
unorthodox gas well location. No other offset operamr anJ l'I' interest owner appeared at 
che hearing in oppos ition to the proposed unorthodox ga' ''~11 lrn..:atil'tl. 


(11) Approval of the proposed unonhodo\ ga, \\t: ll ll,cacitm ''il l afford the 
()perator 1,virhin che E/2 of Seccion 20 the opportunity l\ ' pt\1dw.:e iL ju<;t and e4uitahlc 
~hare or the ga in the Bunun Flat-Morrow Gas Pool. prl..' \e lll the economic loss caused 
hy the drilling of unnecessary wells. avoid the augmentat1\1n of ri. k ari ... ing from the 
dri ll ing of an exces~ i ,·e number of \Velis and othern 1,c prc\'t:'nt wa~tc and pnnect 
corre lati\'e rights. 


< 12) Both Yatc'I and \ledallion . uhmiued ,\I 1.·, t'tir the drilling M their 
rc1.,pcc.:1ive wells within the subject ~pacing unit. The .-\rt:· ' .ire not suh tanti.111~ uif'krc111 
and ~hou l d not he a factor in deciding these cases . 


113) The overhead rates proposed by Yates anJ \kdallion arc JH)l q1hsramially 
different and al o hould not be a factor in deciding tllc1.,t· c.1,e!'. 


( 1-l) Boch partie. proposed that a risk penalty lH. 211l) percent he :t"-1.''\Sed against 
those interest owners \\ho do not participate in rhe drilli11~ 11f a \\'ell within the -;uhjcc t 
<;pac ing unir. 


( 15 ) A brief de-;cription of the chronolngy of c.:11..'lll. kat.ling up tP chc: hearing 
in these cases is summarized as follows: 
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By letter dated August 30. 1996. \1e<.lallion soughl a farmout from 'Yates 
in Section 20 in order to drill an 11 .250 foot !'v1orn''\ test at a loca tion 990 
feel from the i\onh and East lines (l_,'"n ir AL The rwposal did nor .;pccify 
which spacing unit will be utilized: 


September 17. 1996--By phone conversation Yace~ i11 h.mned .\ledall i\)n of 
its desire nor LO farmout the subject acreage: 


September 26. 1996--Medallion filed compulSl'r: pooling applii..·arion 
seeking a N/2 spacing unit in Section 20 for a well cc• he drilled in l 'n ir A. 
Yates received notice of Medallion's compulsor) p1)0ling applicati\lll on 
Sernember 30. 1996. A hearing was set for Oct\\~cr 17 . 1996: 


By letter dated October 1, 1996, complete \Vith (\pc:rating ag reement and 
AFE , Medall ion formally proposed the drilling 1.1 f its well in Unit A of 
Section 20 . Yates received Yledallion· s letter Occober 9. 1996. 
Medallion's hearing was posrponed unti l Novemher: . 1996. ro a\10\\' Yares 
the opportunity co review the proposal; 


Ocwber 24 . 1996--Yares informed Medallion lhar it preferred a different 
wel l loca tion in the N/2 of Section 20; 


By letter dated October 19. 1996. complere with tipc: raring agreement and 
AFE. Yates proposed the drilling of the Stanewall ··on·· State Com Well 
No. 3 at a location 990 feet from the North and \Vest lines (Unit 0) of 
Section 20 to the interest owners in the Srone\\ :ll I Un it . The pn,posed 
spacing un it was the N/2. By letter dared Ocrokr 31 . 1996. Yates made 
rhe same proposal ro Medallion: 


>iovern ber 7, 1996--Yares and ~1edallion lllt'l in Anesia ro discuss 
development of Section 20. Each company in::.- isted on drill ing its 
respective well location. Both companies agreed that c.le\'eloping Section 
20 with stand-up E/2 and W /2 spacing units \vould allow both wdls t0 be 
drilled and agreed to pursue management apprO\ al t.'f this option: 


By letter dated >lovember 11. 1996. Medallion fprmal ly proposed ro drill 
a well wirhin Unir A (990 feet from the >!t.mh and Easr lines) \\ irhin a 
stand-up prorat ion unit comprising the E/2 of Se~ci~ 1 n 20: 


>lovember 12. 1996--Medallion filed a compulsN: pooling app licat ion for 
proposed Ei2 spacing unit: 
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November 13, 1996--By phone conversation , Yates informed Medallion 
that it agrees to develop Section 20 with stand up proration units but 
proposed that it be allowed to drill both wells. Yfedallion responded that 
it desires to drill and operace che well in the E/2: 


By letter dated November 14, 1996, Yates formally proposed rhe drilling 
of the Stonewall "DD" State Com Well No. 3 on a W /2 spacing unit to rhe 
"Stonewall Unit" interest owners; 


By letter dated November 22. 1996, Yates formally proposed to Medallion 
the drilling of the Stonewall "AQK" State Com Well No. 1 at a location 
990 feet from the North and East lines (Unit A) of Section 20. The 
proposed spacing unit is the E/2; 


November 26, 1996--Yates filed an application for the compulsory pooling 
of the E/2 of Section 20; 


December 2-13, 1996--0ngoing discussions between the parties. 


December 19, 1996-Competing pooling applications of Yates in Case 
11677 and Medallion in Case 11666 came up for hearing before Division 
Examiner David R. Catanach. 


January 13 , 1997--The Division entered Order No. R-10731 granting the 
application of Medallion and denying the companion application or Yates. 
Order No. R-10731 pooled the E/2 of Section 20. Township 20 South, 
Range 28 East, NMPM, Eddy County, New Mexico. designated Medallion 
operator of the well , and provided that the well shall be commenced on or 
before April 15, 1997. 


January 21, 1997--Yates filed an Application for Hearing De Novo. At 
that time the next Commission hearing was scheduled for February 13 , 
1997. 


January 21. 1997--Medallion had obtained an extension of their farmout. 


January 24, 1997--Yates requested a Stay of Division Order No. R-10709 
to enable it to have the Commiss ion review these competing pooling 
applications in a de novo hearing prior to Medallion commencing to drill 
the wel l. Medallion objected to the stay. 
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January 31, 1997--The Division Director denied th~ Stay because. among 
other things. granting the '"Stay" 1,.vould delay the drilling of che well \\'hich 
would risk che loss of valuable farmout rights . Sec- Order No . R-10731-A. 


February 8. 1997--Medallion moved a dril ling rig on location and 
commenced drilling State of '.\iew Mexico .. 20" \Veil >Io. 1. 


( 16) Land testimony presented by both parties in thi~ t.:asc . which 1s general ly m 
agreement , indicates chat: 


a) 100 percent of the SEi4 and 5 percent M chc >i Ei4 of Section ~O are 
subjecc w an exiscing unit agreement. rile Srone,.vall Unir 
Agreement. in which Yates is the operator: 


b) Yates Petroleum Corporation, Yates Dri l ling Compan}. Abo 
Petroleum Corporarion and Myco lndusrric5, Inc .. (the ··Yares 
Group .. ) collectively own 37. 7 percem of the proposed spacing unit. 
In addition. Yates testified chat by ,·inuc <Jf the Stone\\·all Unit 
Agreement. it controls an additional 14. 765 rcrcenr of the rrnrosed 
spacing unit: 


c) the 95 percent working inrerest in the NE.:-J. nf Section 20 which is 
n.Q1 subject to rhe Sronewall llnic Agreement is l)\rned 
approximately as follows: 


Kerr-McGee Corporation-------------48 perce rn 
Diamond Head Properties. L.P.------.+7 pcr..:cnr 


d J by virtue of a farmout agreement with Kcrr-YfcGee Corporar ion. 
~1edallion will ··earn·· approximately ~-+.101 percenr llf rhe 
proposed spacing unit. Cnder the terms of 1he farmout agreement. 
a wel l must be commenced by February 1:. 1997. or the farmour 
ag reemem will expire. Land restimony ry Medallion rurcher 


indicates that the subject farmout agreem~1n will remain in effect 
even if Yates is named operator of the m.~11 and unic. rnwided 
however. such well must be commenced hy the t.lri lling JL'adl ine 
described above. 


( 17) Diamond Head Properties, LP. submill<::d -.;l)m~spomkncc ll) rhe Division 
in these cases on December 12. 1996, in which ir sta tc:d char it will remain neutral as 1 ~1 


its preference of operator and that it will most likely join in rhe drilling of the well in the 
E/2 of Section 20 regardless of who operates. 
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(18) Interest ownership within the spacing unit is summarized as fo llows: 


Yates Petroleum Corporation 
Yates Drilling Company 
Abo Petroleum Corporation 
Myco Industries , Inc. 
Stonewall Unit Owners (Other than 
the Yates Group) 
Medallion 
Diamond Head Properties , L.P. 


19.635 % 
7.742% 
2.581 % 
7.742 % 
14.765 3 


24.1013 
23.416% 


(19) Yates and the Yates Group own approximately 19.635 percent and 37.7 
percent , respectively , within the spacing unit. Medallion, by virtue of the farmout 
agreement with Kerr McGee, will earn 24.101 percent of the spacing unit upon the drilling 
of a well in the E/2 of Section 20. 


(20) Yates testified that if named operator of the subject spacing unit , it will take 
over the position and contract obligations of Medallion as operator and continue drilling 
the State of New Mexico "20'' Well No. 1 without interruption. 


(21) Yates contends it should be allowed to operate the State of New Mexico 
·' 20" Well No. 1 and operate the E/2 of Section 20 for the following reasons: 


a) collectively, the Yates Group owns a larger percentage of the 
spacing unit than Medallion--37. 7 percent to 24.10 l percent; 


b) Yates has the support of several of the interest owners in the 
Stonewall Unit, while Medallion has been unable to secure the 
support of any of these interest owners: 


c) Yates has drilled and operated twenty-one wells in the Stonewall 
Unit since 1973; 


d) the Stonewall Unit area is very complex and as operator. Yates is 
the most familiar with it and best able to deal with the land, 
accounting and distribution of production proceeds. 


(22) Medallion contends that it is an experienced operator and due ro the fact rhar 
it took the initiative in developing the prospect and was the moving force in getting the 
well drilled , it should be allowed to operate its State of New Mexico '·20" Well No. l and 
operate the Ef2 of Section 20. 
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(23) An evaluation of the evidence, testimony and information obtained from 
Division records indicates that: 


a) within the Stonewall Unit area, which encompasses all or portions 
of Sections 19, 20, 29 and 30, Yates has drilled five wells ro a 
depth sufficient to produce the Morrow formation. Most of the 
drill ing and production from the Burton Flat-Morrow Gas Pool 
within the Stonewall Unit area occurred during the period from 
approximately 1973 to 1987, and, with the exception of the 
Sconewall ·'EP" State Well No. 1, located in Unit N of Section 19. 
which is currently an active producing \·Veil in the Morrow 
formation, all of the other wells have been plugged and abandoned; 


b) even though Yates has had the opportunity co develop the N/2 or 
E/2 of Section 20 in the Burton Flat-Morrow Gas Pool since 1973, 
it apparently chose not to do so until such time as Medallion. on 
September 3, 1996, sought a farmouc of its acreage in Section 20: 


c) as a result of the agreement reached with Medallion to develop 
Section 20 with stand-up proration units. Yates will have the 
opporrunity to develop the W/2 of this section by drilling its 
Stonewall "DD" State Com Well No. 3 in lJnir D: 


d) there is a fairly significant difference in interest ownership in the 
E/2 of Section 20 between the "Yates Group" and Medallion with 
Medallion controlling 24.1 % by virtue of its Kerr-McGee farmout 
and Yates controll ing 37.7% by virruc or ics relationship with the 
'·Yates Group.,. The uncommitted acreage as to operational 
preference is owned by Diamond Head Properties. L.P. which 
comprises 23.4% of the proration unit and should be credited to the 
account of Medallion for purposes of deciding the party controlling 
majority interest. le was because of rhe efforts of Medallion that 
this acreage will be participating in the \\'ell that is being drilled. 
Yates on the other hand should be credited with the Stonewall 
Unit's 14.8 % of the spacing unit because they are operators of that 
unit and have the support of the majority of interest owners in the 
unit. Incorporating these two credits the breakdown of proration 
unit control is as follows: Medallion 47.5% and Yates 52 .5%; 
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e) the comrolling percentage under a 160 \)r .+O acre proration unit 
would be different from the controlling pc:rL·cntage under ch~ subject 
320 acre unit. If the State of New \1e.\il.'.l) .. 20" Well r\(1. l was 
completed from the Delaware. Bone Spring nr Strawn formation the 
re ultant proration unit would probahl: be .+O or 160 acres 
depending upon whether it is an oil or Permian gas completion. 
Paying interest for these completions vvoulJ he Jifferent than raying 
interest under the 320 ac re prorarion unit am.I would reflect acreage 
ownership under the assigned 40 or 160 :1~rc.: . In analyz ing which 
parties have the most at stake in drilllng lh~ \\'Cll. additional weight 
must be given tO secondary objecti\'t!S anJ tile resultant n,,·nership 
under chose prospective proration units. fhe breakdown of imcresc 
under 40 or 160 acre proration units umkr 1he currenrl: drilling 
State of ~ew Mexico "20'' Well No. I is as follo\\'s : Yates 
(Stonewal l Unit) 5% and Medallion 95<~ : 


f) the most important considerarion in a\\ .uding operacions co 
competing interest owners is geologic e' iJt:n-:e as il rl!latl!s 10 well 
location and recovery of oil and gas anJ a-; ociaced risk. Since 
Yates and Medallion agree on geology <1n<l lncacion. this i. not a 
factor: 


g) good fai th negotiation prior to force rl)Oli11g i:-. a !'actor. lf the force 
pooling parry does not negotiate in good faith. the app lication is 
denied and the applicant is instructed lt) try co negotiate an 
agreement prior to refi ling the fo rce r(lt1li11g application. Both 
Yates and Medallion conducted adequate di:--:ussion rrior lt> filing 
competing force pool ing applications. '-t' thi:-. is not a fa~tor in 
awarding operations: 


h) both parties stipulated that 200% was th~ arrropriat<.! risk factor for 
non-consulting working interest O\\ ners p\l('kd under chis l'rder so 
this is not a factor in awarding operation'-: 


i) both parties are capable of operating the pn)pl!rt: prudent!: so chi~ 
is not a factor in awarding operacion. : 


j) differences in AFE's (well cost esti mat~~ l and ocher operational 
criteria are not significant factors in awarding operations anJ have 
only minor signi ficance in evaluating an operator's ability ro 
prudently operace the propeny. 



m_feldewert

Highlight



m_feldewert

Highlight



m_feldewert

Highlight



m_feldewert

Highlight



m_feldewert

Highlight



m_feldewert

Highlight







CASE t-/0. 11666 
CASE NO. 11677 
Order No. R-10731-B 
Page -JO-


r24} In the absence of compelling factors such a~ geologic and prospect 
differences, ability ro operate prudently. or any rea~on why one operaror would 
economically recover more oil or gas by virrue of being awarJed operations chan che other, 
··working imerest control.·· as defined and modified by findings 23 (d). and 1el should he 
che controlling facror in awarding operations. 


(25) Since che adjusced .. ,~·orking interest contrnl'· under rhe proration unit wa~ 
relatively even, Medallion 47 .5 % to Yates 52.5 % . the ra~r chat Medallion would have 
95 % of the "working inreresc control" over completions in all fo rmations spaced on 40 or 
160 acres should be the critical factor in deciding who operates the Scace of >few Mexico 
"20" Well No . 1 and the proposed spacing unit. 


(26) Medallion should be designated operaror of 1he Stare of Ne\\' .\.lexico "20" 
Well No. l and che proposed spacing unir. 


(27) The application of Yaces Petroleum Corpura tion in this case should be 
denied. 


(28) To avoid the drilling of unnecessary wells. l\) prntecc correlative righ ts, to 
avoid wasre, and to afford to the O\.vner of each imerest in said unic the opportunity co 
recover or receive without unnecessary expense his just and fai r share of rile: production 
in any pool completion resulting from t.his order. the appli~arion of Medallinn Resources, 
fnc. should he approved by pooling all mineral interesrs. \\·hacever they may be. wichin rhe 
E/2 of Section 20. 


(29) Any non-consenting working imerest LHrne r should he afforded the 
opportuni ry co pay his share of estimated well costs to th~ operacor in lieu of paying his 
share of reasonable well costs our of production. 


(30) Any non-consenting \VOrking interest owner v.-ho does nor pay his share of 
estimated well costs should have withheld from production llis share of the reasonahle well 
cos ts plus an additional 200 percenr thereof as a r·easonable charge for the risk inrnlved 
in the drilling of the well. 


(3 1) Any non-consenring working inceresr \l\\·ner should be afforded the 
opportunity to objecc to the acrual well coses but acrual wd I costs should be adopted as the 
rc.!asonahle well coses in rhe absence of such objection. 
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(32) Following determination of reasonable well costs. any non-consenting 
working interest owner who has paid his share of estimated costs should pay to the 
operator any amount that reasonable well costs exceed estimated well costs and should 
receive from the operator any amount that paid estimated well costs exceed reasonable well 
costs. 


(33) $5819.00 per month while drilling and $564.00 per month while producing 
should be fixed as reasonable charges for supervision (combined fixed rates): the operator 
should be authorized to withhold from production the proportionate share of such 
supervision charges attributable to each non-consenting working interest , and in addirion 
thereto , the operator should be authorized to withhold from production the proportionate 
share of actual expenditures required for operating the subject well, not in excess of what 
are reasonable , attributable to each non-consenting working interest. 


(34) All proceeds from production from the subject well which are not disbursed 
for any reason should be placed in escrow to be paid to the true owner thereof upon 
demand and proof of ownership. 


(35) Upon the failure of the operator of said pooled unit to commence the 
drilling of the well to which said unit is dedicated on or before April 15 , 1997. the order 
pooling said unit should become null and void and of no effecr whatsoever. 


(36) Should all the parties to this forced pooling order reach voluncary agreement 
subsequent to entry of this order, the portion of the order concerning the compulsory 
pooling of the subject proration unit shall thereafter be of no further effect. 


(37) The operator of the well and unit shall notify the Director of the Division 
in writing of the subsequent voluntary agreement of all parties subject to the forced 
pooling provisions of this order. 


IT IS THEREFORE ORDERED THAT: 


(1) The application of Yates Petroleum Corporation in Case No. 11677 for an 
order pooling all mineral interests from the surface to the base of the Morrow formation 
underlying the E/2 of Section 20, Township 20 South, Range 28 East, NMPM, Eddy 
County, New Mexico, thereby forming a standard 320-acre gas spacing and proration unit 
for any and all formations and/or pools spaced on 320 acres within said vertical extent, 
which presently includes but is not necessarily limited to the Burton Flar-Morrow Gas Pool 
and the Undesignated West Burton Flat-Atoka Gas Pool. said unit to be dedicated to the 
applicant 's proposed Stonewall "AQK" State Com Well No. 1 to be drilled at an 
unorthodox gas well location 990 feet from the North and East lines (Unit A) of Section 
20, is hereby denied. 
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CJ The application of Medall ion in Case l\u . 11666 for an orJc:r pooling all 
mineral interest from the surface to the base of the Morr._,,, rnr111ation umkrl ying rile Ei2 
of Section 20 . Township 20 South. Range 28 Eas1. :\YIP>!. Eddy County . :'\ew .\frxico. 
therehy forming a standard 3~0-acrc gas pacing and pniration unit f'nr any and all 
formations and/or pools :-paced on 320 ac res within ~aid \ c:nical c:xtent. '' hich presently 
includes but is not necessaril) limited to the Burton J'Ja1 -.\l orn}\\ Ga~ Pt)(>I and the 
l.indesigna ted West Bunon Flat-Atoka Gas Pool. said unit L1J he d~Jica ted 10 the 
applicant ·· propost!d Medallion State of )ic\\ Mexico "20 · \\ 'c: ll '.'Jn . I l tl hL' Jrillc:d at an 
unonhodox ga. well location 990 fee t fr0m rht! '.'Jonh anJ L.1~1 lines {U nit .-\.)of Sc:ction 
20. i!-. hereby appro,cd. 


PROVIDED HO\VEVER THAT. the operator Pr' -..1iJ unit 'hall ctimmem:e thc 
Jrilling of said well on or before the 15th day of April. J 99-. and c.,hall therc:afcer continue 
the drill ing or <;a id well with due diligence to cl dc:pth -.uffi..:ient tl) te:-l the ~:forrow 


fo rmation. 


PROVIDED fC RTHER THAT. in the e,·em sa iJ 11rcr::\l1)r Ll 1k:'i ntH L\)mmem:e the 
urill ing uf sa id \\ell un ur before Lht:: l5th day or April. [ li')- . Ordering Paragraph No. ( l ) 


of thi.s order shall be null and ,·oid and of no c:ffecc \\h;H-.oc\er. unks:- ,aid t)perawr 
ohcains a time cxcension from the Division Direccor for gu,iJ cause shcrn n. 


PROVIDED FURTHER THAT. should said \\'e ll 11Pt he drilkJ w .:(impletion. or 
abandonment. wichin l~O days after commencement rhere1 it . ... aid opcrat\)r shal l appear 
before the Division Di rector and show cause why Ordr.::rin~ Paragraph '.'Jo . ( I 1 ,)f this order 
should not be rescinded. 


('.:! l KCS Yledal lion Re oun::es. Inc . is herc:h: J.: .... ignateJ the t1rcr:1ror nf tilt: 
Stale ut' >:e'' ~1t:xic.:o "20" Wdl >:o I and .... uhject pror.11 11 1 11 unit 


(3 I Within 30 days from the date the ~cheuuk (lf e.,t1mateJ ,,·di cti~ts is 
fu rnished to him. any non-consenting \VOrking intaest ('\' ncr 1.hall ha\L' the: rig.hr ro pay 
his share of estimated \\el l costs to the operator in lieu l' i pa~ ing his :- hare ,,f reasonable 
\\'e ll cos ts out of production, and any such owner who p.1:' his shan.: o t' ~,1 i matL~d \\'di 
co'\ts as prov ided abo,·e shall remain liabk for operating .:1"- t' hut ha ll 1H1t he: Jiabk for 
risk charges. Since the Scace of t\ew Mexico .. ~O" Wel l \ 11 . I i' cu rre nt ! ~ urilling Lil t: 


ckc tion time to parcicipate is ex tended to March 7. 199..., 
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(.+) The opcracor shall furnish the Di,·ision am! c:ach known "1.wking interest 
owner an itemized schedule of acrual well costs \\'ithin 90 Ja~ <; following 1.:ompletion or 
the wel l: if no objection to the actua l well 1.:osts is rel..'.L'i ,1.xl by the Di,·ision and the 
Division has not objected with in -+5 tlays following receipt 1.)f o.,aitl schedule . th\! actual wel l 
coses ~hall be the reasonable well costs: provided howe\t!L 1f thc:re is objection co actual 
well costs within said 45-day period the Division will derc:rmi11e reasonahk \\ell costs after 
public notice and hearing. 


(5) Within 60 days follO\\ ing determination of rea-;onahk well n'~t~. any nnn-
consenting working interest owner who has paid his share of estimated \\·ell costs in 
advance as provided abo,·e shall pay to the operator his pro rata share or th\.! amount tha t 
reasonable well costs exceed estimated well coses and sha ll receive from the· t)perator his 
pro ram share of the amount chat esrimaced well cos rs cx~ec:J reasonable "di costs. 


(6) The operator is hereby authorized co withhold rhe fo llo\\·ing costs and 
charges from production: 


{A) The pro rata share of reasonable \\'Cll ~,i t · attributable: co eaclt mm­
consenring working interest owner "ho has not paid his share of 
estimated well costs by March 7. 1997. 


(B) As a charge for the risk inrnh·ed in the drilling or the well. 200 
percent of the pro rata share of rea'~)nahk well co ts attrihutable w 
each non-consenting working interest mrner who has not paid his 
share of estimated well cos rs by \1a1-...:h 7. 1997. 


(7) The operator shall distribute said cost~ .111<.l charge "ithheltl from 
production to the panics who ad,·anced the well costs. 


(8) 55819.00 per month while drilling and S56-t.00 per month while producing 
are hereby fixed as reasonable charges for supervision (comhined fixed rates l. the operator 
is hereby authorized tO withhold from production the proportionate share or such 
supervision charges auributable to each non-consenting ,,.tirl\ing: inreresc. anJ in addit ion 
thereto. the operaror is hereby authorized to withhold from rroduct ion the proportionate 
share or actual expenditures required for operating such '' t!ll. not in exec.;~ of what are 
reasonabk. anributable ro each non-consenting working intcres1. 


(9) Any un leased mineral interest shall be C('ll'iJcred a seven-eighths (7/8) 
work mg interest and a one-eighth ( 118) royalty intere t for the purpose or alk)cating co cs 
and charge under the terms of this order. 
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110) Any well costs or charges \\'hich are to be raid out or productit)n shall be 
withheld only from the working imere!>t's share of prodL11.:11lHI. and no C\hls or chargt:s 
!>hall he \\'ithheld from production aurihutahlc c0 royal!~ iml!n.:<., t:-.. 


( 11) All proceeds from production from the suh_1.:c1 ''ell \\'hich arc nor dishurscd 
for any reason . hall immediately be placed in escro\\' in l.:dJy C\)u niy. !\c\\ Mexico. 10 
he paid to the true owner thereof upon demand and proor nf 11'' nl!rship: the 11perator ~ha l l 


nmify the D ivision of rhe name and address of said e. Cr<)\\ :1gen1 \\'ithin 30 days fn1m tile 
date of first deposit with said escrow agent. 


(12) Should all the parties to this forced pooling t'rder reach 'olumary agreemelll 
subsequent to emry of this order. the ponion of the orJer concerning 1hc cnmpulsory 
pool ing of the subject proration unit shall thereafter be t'f no runhcr effoct. 


< 13) The operator of the \\'el l and uni t shal l not if~ the Direcwr 11f the Di,·ision 
in wri ting of rhc subsequent , ·oluntary agrecmcm of all panies . ubject t0 the f0rced 
pool ing provisions o f chis order. 


( 14) Juri ·dictilrn is hereh) retained for che enm \I f 'uch further l)rders as che 
Commi~~ion ma~ deem necessary. 


DOJ\'E at Santa Fe. \:e\\ \k:-;ico. on the day :rnd :-:.tr hcr~inart~r dc:-. i gnm~d. 


STATE OF :\EW \ 1£:\I CO 
OIL CONSFR\'.-\ TIO~ C0\1:\IISSIO!'i 


JA:\11 BAILEY. \kmbn 


W ILLIA.VJ \ \ . \ \ EISS. f lrm hcr 


-- f-. ! 
'-- < ~ '-+- w_~ 
\\' ILLJ.-\\ l .J. L EM.·\ Y, C hairnutn { 
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STATE OF NEW MEXICO
ENERGY, MINERALS AND NATURAL RESOURCES DEPARTMENT


OIL CONSERVATION DIVISION


IN THE MATTER OF THE HEARING
CALLED BY THE OIL CONSERVATION
DIVISION FOR THE PURPOSE OF
CONSIDERING:


CASE NO. 12922


APPLICATION OF DAVID H.  OIL AND GAS, INC. FOR
COMPULSORY POOLING, LEA COUNTY, NEW MEXICO.


CASE NO. 12943


APPLICATION OF GREAT WESTERN DRILLING FOR COMPULSORY
POOLING, LEA COUNTY, NEW MEXICO.


ORDER NO.  1869


ORDER OF THE DIVISION


BY THE DIVISION:


Case No. 12922 came on for hearing at 8:15 a.m. on September 5, 2002 before
Examiner David K. Brooks. The case was continued and subsequently consolidated for
hearing with Case No.  The consolidated cases came on for hearing on October


 2002, at Santa Fe, New Mexico, before Examiner David K. Brooks.


NOW, on this 6th day of December, 2002, the Division Director, having
considered the testimony, the record and the recommendations of the Examiner,


FINDS THAT:


(1) Due public notice has been given, and the Division has jurisdiction of
these cases and of the subject matter.


(2) In Case No. 12922, David H.  Oil and Gas, Inc.,
seeks an order pooling all uncommitted mineral interests from the surface to the base of
the Morrow formation underlying the E/2 of Section 34, Township 15 South, Range 34
East, N.M.P.M., Lea County, New Mexico, as follows:


(a) the E/2, forming a standard  gas spacing
and proration unit for all formations or pools spaced
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on 320 acres within this vertical extent which
presently include but are not necessarily limited to
the Eidson North-Morrow Gas Pool;


(b) the SE/4, forming a standard  gas spacing
and proration unit for all formations or pools spaced
on  acres within this vertical extent;


(c) the N/2 SE/4, forming a standard 80-acre oil
spacing and proration unit for all formations or
pools spaced on 80 acres within this vertical extent,
which presently include, but are not necessarily
limited to, the Eidson  Pool; and


(d) the  SE/4, forming a standard 40-acre oil
spacing and proration unit for all formations or
pools spaced on 40 acres within this vertical extent,
which presently include, but are not necessarily
limited to, the Townsend  Pool.


(3) Arrington proposes to dedicate the above-described units ("the Units") to
its proposed  Huma 34 Well No. 1 to be drilled at a standard well location 1700 feet
from the South line and 950 feet from the East line (Unit I) of Section 34.


(4) In Case No. 12943 Great Western Drilling Company ("Great Western")
seeks an order pooling the same lands, forming exactly the same units to be dedicated to
Great Western's proposed GWDC Federal 34 Com. Well No. 1 to be drilled at the same
identical location as proposed for  Huma Huma 34 Well No.


(5) The primary objective of the wells proposed by each of the applicants is
the Morrow formation.


(6) Inasmuch as approval of one of the subject applications would necessarily
require denial of the other, one order should be entered for both cases.


(7) Two or more separately owned tracts are embraced within each of the
Units, and/or there are royalty interests and/or undivided interests in oil and gas minerals
in one or more tracts included in each of the Units that are separately owned.


(8) Both Arrington and Great Western are owners of oil and gas working
interests within each of the Units. Each applicant has the right to drill and proposes to
drill to a common source of supply at the proposed location.
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(9) There are interest owners in each of the proposed units that have not
agreed to pool their interests.


(10) Yates Petroleum Corporation, David Petroleum Corporation, Edward N.
David, Keith E. McKamey, Michael A. McMillan, McMillan Ventures, L.L.C., McMillan
Production Company, William B. Owen and Permian Exploration Corporation ("the
Yates Group") appeared through counsel in support of the application of Great Western,
and in opposition to the application of Arrington.


 A brief description of the chronology of events leading to the hearings in
these cases follows:


(a) In the 1970s Great Western initially acquired a working
interest in the subject land.


(b) In January of 2001, Arrington initially acquired a working
interest in the subject land.


(c) In late 2001 or early 2002, Great Western's interest was
focused on the immediate area when Yates Petroleum Corporation
solicited a proposal for a farm-out from Great Western.


(d) On April  2002, Arrington staked a location for a well it
contemplated drilling in the E/2 of Section 34.


(e) On June  2002, KuKui, Inc. completed a well in adjacent
Section 6 which, according to testimony offered by both applicants, was a
material inducement to interest in drilling in Section 34.


 On June 18, 2002, Arrington proposed its Huma Huma
Well No. 1 by letter to working interests owners, which letter, however,
contained material errors.


(g) On June 21, 2002, Arrington staked the currently proposed
location for its Huma Huma Well No.


(h) On June 27, 2002, Arrington re-proposed its Huma Huma
 No. 1.


(i) On July 1, 2002, Arrington commenced its archeological
study for the proposed location.
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 On August 2, 2002, Arrington filed an Application for
Permit to Drill (APD) for its proposed well with the United States Bureau
of Land Management.


(k) On August  2002, without any preliminary negotiations
with Great Western or the Yates Group beyond mailing its proposal,
Arrington filed Case No. 12922.


(1) On September 3, 2002, Great Western entered its
appearance in Case No. 12922.


(m) On September 5, 2002, Great Western filed its application
 No. 12943.


(n) On September 5, 2002 a hearing was conducted in Case
No. 12922, and the case was continued to the Division's October  2002
docket for consideration in connection with Case No. 12943.


(o) On September 5, 2002, Great Western proposed its GWDC
Federal 34 Com. Well No.  The record does not reflect whether the
proposal was mailed before or after the time that the application was filed.


(p) On September 5, 2002, Arrington received its approved
APD from the BLM for the proposed location.


(q) During September and October of 2002 both parties
negotiated for participation of the Yates Group, which negotiations
resulted in all of the members of the Yates Group joining in Great
Western's proposal, and rejecting Arrington's proposal. The record does
not reflect any negotiations between Arrington and Great Western.


(12) Land testimony and exhibits presented at the hearings indicate that:


(a) at the time of the hearing on October 10, 2002, Arrington
owned a  gross working interest in the 320-Acre Unit;


(b) Great Western owns a  gross working interest in
the 320-Acre Unit;


(c) the remaining working interest is owned by thirteen parties
in the proportions reflected on Arrington Exhibit No. 18, admitted in
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evidence at the September 5, 2002 hearing;


(d) ownership is the same as to all depths; however there is no
evidence concerning the respective ownership percentages in any of the
Units other than the 320-Acre Unit;


(e) all of the working interest owners except Arrington have
joined in Great Western's well proposal either by executing an AFE
prepared by Great Western, or by executing a joint operating agreement
naming Great Western as operator of the subject lands, or both. None of
the working interest owners, except Arrington, has joined in Arrington's
well proposal;


 Arrington owns a significant portion of its working interest
in the Units pursuant to a term assignment under which its interest will
terminate if a well is not commenced on the subject land on or before
March 1, 2003; and


(g) Great Western has represented that if it is designated
operator of the Units it plans to commence drilling its proposed well prior
to March


(13) Arrington contends that the application of Great Western should be
dismissed because Great Western first circulated its well proposal on the same day that it
filed its application, contrary to an alleged division policy requiring circulation of a well
proposal at least thirty (30) days in advance of filing an application for compulsory
pooling.


(14) Although the Division, in Order No.  filed in Case No. 11927,
dismissed an application for compulsory pooling where the well proposal was not
circulated until fourteen (14) days after the filing of the application, neither Order No. R-
10977 nor any other order cited by the parties references or indicates the existence of a
rule or policy requiring circulation of a proposal thirty days prior to filing an application.


 If a policy exists or has existed requiring circulation of a proposal prior to
filing an application, such policy should not be applied to a competing well proposal filed
after the filing of a compulsory pooling application by another party, inasmuch as such a
policy would encourage the first party proposing a well to file a compulsory pooling
application at the earliest possible time in order to pretermit competition.


(16) Even if an established policy has existed as contended by Arrington,
which the Division believes is not the case, no due process right of Arrington is infringed







CaseNos. 12922/12943
Order No.
Page


by not applying such policy in this case because no criminal or civil penalty is involved.
Hence the decision in General Electric Company v. United States Environmental
Protection  53  1324 (D.C.Cir 1995), cited by Arrington, is not in point.


(17) Great Western's application should not be dismissed due to its not having
proposed its well prior to the date of filing of its application.


(18) The testimony and evidence offered by the parties at the hearing bearing
on the factors the Division deems relevant to the issue of operator appointment indicate
that:


(a) no meaningful negotiations have taken place between the
applicants;


(b) the "adjusted working interest control" (as such term is
used by the Oil Conservation Commission in Finding Paragraph (25) of
Order No.  in the 320-Acre Unit is: Arrington 32.03125%;
and Great Western 67.96875%;


(c) there is no evidence regarding the applicable percentages as
to any of the other Units;


(d) the applicants propose the same location and objective, and
there is no material difference in their geologic interpretations;


(e) although, both parties did independent exploratory work in
the area, Arrington was the first to propose a well on the subject lands;


 the proposed overhead rates and risk penalties are identical;


(g) differences between estimated well costs, as reflected in the
AFEs placed in evidence by the respective applicants, are not significant;
and


(h) both applicants are experienced operators, and the evidence
does not justify a conclusion that either applicant could not operate the
Units prudently.


(19) The Oil Conservation Commission has admonished in Order No. R-
 entered in Cases No.  and  that:


In the absence of compelling factors such as geologic and prospect
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differences, ability to operate prudently, or any reason why one operator
would economically recover more oil or gas by virtue of being awarded
operations than the other, "working interest control," as defined [in this
order] should be the controlling factor in awarding operations.


(20) Anecdotal evidence of cost overruns experienced by an operator on
unrelated projects does not justify a finding that the operator cannot operate prudently,
especially since the costs recoverable from a non-operator under a compulsory pooling
order are limited to "reasonable costs," as determined by the Division, if necessary, after
notice and hearing.


(21) Ordinarily, the failure of the parties to negotiate would require dismissal
of both applications. However, the proximity of the expiration of Arrington's interest
held pursuant to a term assignment that expires on March 1, 2003 militates against
dismissal in this case.


(22) To avoid the drilling of unnecessary wells, protect correlative rights,
prevent waste and afford to the owner of each interest in the Units the opportunity to
recover or receive without unnecessary expense its just and fair share of hydrocarbons,
the application of Great Western in Case No. 12943 should be approved by pooling all
uncommitted mineral interests, whatever they may be, within the Units.


(23) Because Great Western has significantly larger adjusted working interest
control, and no other compelling factor exists, Great Western should be designated the
operator of the proposed well and of the Units.


(24) The application of Arrington in Case No. 12922 should accordingly be
denied.


(25) Because of the impending termination of Arrington's term assignment, this
order should be made contingent upon commencement of a well within the Units not later
than January


(26) Any non-consenting working interest owner who does not pay its share of
estimated well costs should have withheld from production its share of reasonable well
costs plus an additional 200% thereof as a reasonable charge for the risk involved in
drilling the well.


(27) Reasonable charges for supervision (combined fixed rates) should be fixed
at $6,000 per month while drilling and $600 per month while producing, provided that
these rates should be adjusted annually pursuant to Section  of the  AS form
titled
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IT IS THEREFORE ORDERED THAT:


(1) Pursuant to the application of Great Western Drilling Company in Case
No. 12943, all uncommitted mineral interests from the surface to the base of the Morrow
formation underlying the E/2 of Section 34, Township 15 South, Range 34 East,
N.M.P.M., Lea County, New Mexico, are hereby pooled, as follows:


(a) the E/2, forming a standard  gas spacing
and proration unit for all formations or pools spaced
on 320 acres within this vertical extent which
presently include but are not necessarily limited to
the Eidson North-Morrow Gas Pool;


(b) the SE/4, forming a standard  gas spacing
and proration unit for all formations or pools spaced
on  acres within this vertical extent;


(c) the N/2 SE/4, forming a standard 80-acre oil
spacing and proration unit for all formations or
pools spaced on 80 acres within this vertical extent,
which presently include, but are not necessarily
limited to, the Eidson  Pool; and


(d) the  SE/4, forming a standard 40-acre oil
spacing and proration unit for all formations or
pools spaced on 40 acres within this vertical extent,
which presently include, but are not necessarily
limited to, the Townsend  Pool.


The Units shall be dedicated to Applicant's proposed GWDC Federal 34 Com.
Well No. 1 ("the proposed well") to be drilled at a standard gas well location 1700 feet
from the South line and 950 feet from the East line (Unit I) of Section 34.


(2) Great Western Drilling Company is hereby designated the operator of the
proposed well and of the Units.


(3) The operator of the Units shall commence drilling the proposed well on or
before January  2003, and shall thereafter continue drilling the well with due diligence
to test the Morrow formation.
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(4) In the event the operator does not commence drilling the proposed well on
or before January 31, 2003, Ordering Paragraph (1) shall be of no effect, unless the
operator obtains a time extension from the Division Director for good cause.


(5) Should the proposed well not be drilled to completion, or be abandoned,
within 120 days after commencement thereof, the operator shall appear before the
Division Director and show cause why Ordering Paragraph (1) should not be rescinded.


(6) After pooling, uncommitted working interest owners are referred to as
non-consenting working interest owners. ("Uncommitted working interest owners" are
owners of working interests in the Units, including unleased mineral interests, who are
not parties to an operating agreement governing the Units.) After the effective date of
this order, the operator shall furnish the Division and each known non-consenting
working interest owner in the Units an itemized schedule of estimated costs of drilling,
completing and equipping the proposed well ("well costs").


(7) Within 30 days from the date the schedule of estimated well costs is
furnished, any non-consenting working interest owner shall have the right to pay its share
of estimated well costs to the operator in lieu of paying its share of reasonable well costs
out of production as hereinafter provided, and any such owner who pays its share of
estimated well costs as provided above shall remain liable for operating costs but shall
not be liable for risk charges.


(8) The operator shall furnish the Division and each known non-consenting
working interest owner an itemized schedule of actual well costs within 90 days
following completion of the proposed well. If no objection to the actual well costs is
received by the Division, and the Division has not objected within 45 days following
receipt of the schedule, the actual well costs shall be deemed to be the reasonable well
costs. If there is an objection to actual well costs within the 45-day period, the Division
shall determine reasonable well costs after notice and hearing.


(9) Within 60 days following determination of reasonable well costs, any non-
consenting working interest owner who has paid its share of estimated costs in advance as
provided above shall pay to the operator its share of the amount that reasonable well costs
exceed estimated well costs and shall receive from the operator its share of the amount
that paid, estimated well costs exceed reasonable well costs.


(10) The operator is hereby authorized to withhold the following costs and
charges from production:
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(a) the proportionate share of reasonable well costs
attributable to each non-consenting working interest
owner who has not paid its share of estimated well
costs within 30 days after receipt of the schedule of
estimated well costs is furnished; and


(b) as a charge for the risk involved in drilling the well,
200% of the above costs.


(11) The operator shall distribute the costs and charges withheld from
production, proportionately, to the parties who advanced the well costs.


(12) Reasonable charges for supervision (combined fixed rates) are hereby
fixed at $6,000 per month while drilling and $600 per month while producing, provided
that these rates shall be adjusted annually pursuant to Section  of the  AS
form titled  Procedure-Joint  The operator is authorized to
withhold from production the proportionate share of both the supervision charges and the
actual expenditures required for operating the well, not in excess of what are reasonable,
attributable to each non-consenting working interest.


(13) Except as provided in Ordering Paragraphs (10) and (12) above, all
proceeds from production from the well that are not disbursed for any reason shall be
placed in escrow in Lea County, New Mexico, to be paid to the true owner thereof upon
demand and proof of ownership. The operator shall notify the Division of the name and
address of the escrow agent within 30 days from the date of first deposit with the escrow
agent.


(14) Any unleased mineral interest shall be considered a seven-eighths (7/8)
working interest and a one-eighth (1/8) royalty interest for the purpose of allocating costs
and charges under this order. Any well costs or charges that are to be paid out of
production shall be withheld only from the working interests' share of production, and no
costs or charges shall be withheld from production attributable to royalty interests.


(15) Should all the parties to this compulsory pooling order reach voluntary
agreement subsequent to entry of this order, this order shall thereafter be of no further
effect.


(16) The operator of the well and Units shall notify the Division in writing of
the subsequent voluntary agreement of all parties subject to the forced pooling provisions
of this order.
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(17) The application of Arrington for pooling of the Units with Arrington as
operator and for dedication thereof to Arrington's proposed Huma Huma 34 Well No. 1 is
hereby denied.


(18) Jurisdiction of this case is retained for the entry of such further orders as
the Division may deem necessary.


DONE at Santa Fe, New Mexico, on the day and year hereinabove designated.


STATE OF NEW MEXICO
OIL CONSERVATION DIVISION


Director


S E A L








STATE OF NEW MEXICO
ENERGY, MINERALS AND NATURAL RESOURCES DEPARTMENT


OIL CONSERVATION DIVISION


IN THE MATTER OF THE HEARING
CALLED BY THE OIL CONSERVATION
DIVISION FOR THE PURPOSE OF
CONSIDERING:


CASE NO. 12942


APPLICATION OF DAVID H.  OIL AND GAS, INC. FOR
COMPULSORY POOLING, LEA COUNTY, NEW MEXICO.


CASE NO. 12956


APPLICATION OF GREAT WESTERN DRILLING FOR COMPULSORY
POOLING, LEA COUNTY, NEW MEXICO.


ORDER NO.  1870


ORDER OF THE DIVISION


BY THE DIVISION:


Case No. 12942 came on for hearing at 8:15 a.m. on October 10, 2002 before
Examiner David K. Brooks. The case was continued and subsequently consolidated with
Case No. 12956. The consolidated case came on for hearing on November 14, 2002, at
Santa Fe, New Mexico, before Examiner David K. Brooks.


NOW, on this 6th day of December, 2002, the Division Director, having
considered the testimony, the record and the recommendations of the Examiner,


FINDS THAT:


(1) Due public notice has been given, and the Division has jurisdiction of
these cases and of the subject matter.


(2) In Case No. 12942, David H.  Oil and Gas, Inc.,
seeks an order pooling all uncommitted mineral interests from the surface to the base of
the Morrow formation underlying Lots 1, 2, 7, 8, 9, 10, 15 and 16, being a portion of the
E/2 of irregular Section 1, Township 16 South, Range 34 East,  Lea County, New
Mexico, in the following manner:


Lots 1, 2, 7, 8, 9, 10, 15 and 16, forming a standard
acre gas spacing and proration unit for all formations or
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pools spaced on 320 acres within this vertical extent, which
presently include, but are not necessarily limited to, the


 Gas Pool.


Arrington proposes to dedicate the above-described unit ("the Unit") to its
proposed Triple Teaser Federal Com. Well No. 1 (the "proposed well") to be drilled at a
standard well location 1200 feet from the North line and 1665 feet from the East line
(Unit B) in Lot 2 of Section


(3) In Case No. 12956, Great Western Drilling Company ("Great Western")
seeks an order pooling the same lands as follows:


Lots 1, 2, 7, 8, 9, 10, 15 and 16, of Section 1 forming a
standard  gas spacing and proration unit for all
formations or pools spaced on 320 acres within this vertical
extent, which presently include, but are not necessarily
limited to, the Undesignated Townsend-Morrow Gas Pool;


Lots 1, 2, 7 and 8  of the north  of Section 1
forming an approximate  spacing and proration
unit for all formations or pools spaced on 160 acres within
this vertical extent;


Lots 1 and 2 (N/2 of the NE/4 of the north  rds) of
Section 1 forming an approximate 80-acre spacing and
proration unit for all formations or pools spaced on 80 acres
within this vertical extent; and


Lot 1 (NE/4 of the NE/4 of the north  of Section 1
forming an approximate 40-acre spacing and proration unit
for all formations or pools spaced on 40 acres within this
vertical extent.


These units are to be dedicated to Great Western's proposed Lovington Federal Well No.
1 to be drilled at the same identical location as proposed for  Triple Teaser
Federal Com. Well No. 1.


(4) Great Western's application in fact asks for a 40-acre unit to consist of the
NE/4 NE/4, by which is presumably meant Lot 1, although its proposed well location is
in Lot 2. It is assumed that this is an error, but it is rendered irrelevant by the disposition
herein made of Great Western's application.
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(5) The primary objective of the wells proposed by each of the applicants is
the Morrow formation.


(6) Inasmuch as approval of one of the subject applications would necessarily
require denial of the other, one order should be entered for both cases.


(7) Two or more separately owned tracts are embraced within the units, and/or
there are royalty interests and/or undivided interests in oil and gas minerals in one or
more tracts included in the units that are separately owned.


(8) Both Arrington and Great Western are owners of oil and gas working
interests within the units. Each applicant has the right to drill and proposes to drill to a
common source of supply at the proposed location.


(9) There are interest owners in the proposed units that have not agreed to
pool their interests.


 No interest owner other than the applicants appeared at either hearing.


 A brief description of the chronology of events leading to the hearings in
these cases follows:


(a) In the 1970s Great Western initially acquired an acreage
position in the subject area, apparently including a working interest in the
units.


(b) In January of 2001, Dale Douglas, an independent
petroleum landman, apparently acting on behalf of Arrington, acquired a
working interest in the Unit.


(c) In early 2002, Great Western's interest was focused on the
immediate area when Yates Petroleum Corporation solicited a proposal for
a farm-out from Great Western.


(d) On January  2002, Arrington staked a location for a well
it contemplated drilling in Lot 2 of Section


(e) On February 28, 2002, Arrington completed an
archeological survey of the proposed location.


 In March, 2002, Arrington received archeological survey
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clearance from the United States Bureau of Land Management for the
proposed location.


(g) On June 18, 2002, KuKui, Inc. completed a well on
adjacent Section 6 which, according to testimony offered by both
applicants, was a material inducement to interest in drilling in Section


(h) On July 23, 2002, Arrington, by letter to working interest
owners, proposed its Triple Teaser Federal Com. Well No. 1, to be drilled
at a location 1200 feet from the North line and  feet from the East line
of Section


(i) On August 27, 2002, Arrington staked the currently
proposed location for its Triple Teaser Federal Com. Well No.


 On September 13, 2002, Arrington received archeological
survey clearance from the United States Bureau of Land Management for
the currently proposed location.


(k) On September 17, 2002, without any preliminary
negotiations with Great Western beyond mailing its proposal, Arrington
filed  No. 12942.


(1) On September 27, 2002, Tom Brown, Inc. executed a farm-
out of its interest in Section 1 to Arrington.


 On September 30, 2002, Great Western, by letter to
working interest owners, proposed its Lovington Federal Com. Well No.
1, to be located at the same location originally proposed by Arrington on
July 23, 2002, namely 1200 feet from the North line and  from the
East line of Section


(n) On October 4, 2002, Great Western entered its appearance
 No. 12942.


(o) On October 4, 2002, Dale Douglas executed an assignment
of a working interest in the Unit to Arrington, dated (effective) March 1,
2002.


(p) On October 9, 2002, Great Western filed its application in
 No. 12956.
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(q) On October  2002 a hearing was conducted in Case No.
12942, and the case was continued to the Division's November 14, 2002
docket for consideration in connection with Case No. 12956.


(r) On or about October 21, 2002, Great Western re-proposed
its Lovington Federal Com. Well No. 1 at the location currently proposed
by both parties. Apparently Arrington never formally proposed its Triple
Teaser Well No. 1 at the currently proposed location. However,


 witnesses testified to the change of location and the reasons
therefor at the October  2002 hearing.


(s) On November 8, 2002, brief negotiations took place
between representatives of applicants. However the negotiations were
unproductive.


(t) On November  2002, the assignment from Dale Douglas
to Arrington executed on October 4, 2002, was recorded in the office of
the County Clerk of Lea County, New Mexico.


(12) Land testimony and exhibits presented at the hearings indicate that:


(a) at the time of the hearing on November 14, 2002, Arrington
owned a 50% gross working interest in the Unit;


(b) Great Western owns a 32.238% gross working interest;


(c) Davoil, Inc., which owns the remaining 17.762% gross
working interest, has executed a joint operating agreement naming Great
Western as operator of the Unit and has joined in Great Western's well
proposal by executing an AFE prepared by Great Western; and


(d) Arrington owns a significant portion of its working interest
in the Unit under a term assignment under which its interest will terminate
if a well is not commenced on the subject land not later than March 1,
2003.


(13) Arrington contends that the application of Great Western should be
dismissed because Great Western first circulated its well proposal less than thirty (30)
days before it filed its application, contrary to an alleged division policy.


(14) Although the Division, in Order No.  filed in Case No. 11927,
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dismissed an application for compulsory pooling where the well proposal was not
circulated until fourteen (14) days after the filing of the application, neither Order No. R-
10977 nor any other order cited by the parties references or indicates the existence of a
rule or policy requiring circulation of a proposal thirty days prior to filing an application.


 If a policy exists or has existed requiring circulation of a proposal prior to
filing an application, such policy should not be applied to a competing well proposal filed
after the filing of a compulsory pooling application by another party, inasmuch as such a
policy would encourage the first party proposing a well to file a compulsory pooling
application at the earliest possible time in order to pretermit competition.


(16) Even if an established policy has existed as contended by Arrington,
which the Division believes is not the case, no due process right of Arrington is infringed
by not applying such policy in this case because no criminal or civil penalty is involved.
Hence the decision in General Electric Company v. United States Environmental
Protection  53  1324 (D.C.Cir 1995), cited by Arrington, is not in point.


(17) Great Western's application should not be dismissed due to its not having
proposed its well prior to the date of filing of its application.


(18) Great Western contends that Arrington's application should be dismissed
because Arrington did not have record or paper title to any interest in the Unit when it
filed its application.


(19) Great Western does not claim any part of the interest in the Unit claimed
by Arrington, and there is no evidence of any adverse claim to any of Arrington's interest
by any person.


(20) Great Western did not present any testimony or evidence indicating that it
took or omitted to take any action in reliance on any defect of Arrington's paper or record
title.


(21) Arrington's application should not be dismissed due to its not having held
paper or record title when it filed its application.


(22) Great Western further contends that Arrington's application should be
dismissed because Arrington never formally proposed its Triple Teaser Federal Com.
Well No. 1 at the location presently proposed by both applicants.


(23) Both applicants are in agreement that the well should be drilled at the
presently proposed location (1200 feet from the North line and 1665 feet from the East
line of Section 1), and neither party testified that the relocation of the well was in any
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way material to its evaluation of this prospect.


(24) Arrington's application should not be dismissed due to its failure to
formally propose the revised location.


(25) The testimony and evidence offered by the parties at the hearing bearing
on the factors the Division deems relevant to the issue of operator appointment indicate
that:


(a) minimal negotiations have taken place between the
applicants;


(b) the "adjusted working interest control" (as such term is
used by the Oil Conservation Commission in Finding Paragraph (25) of
Order No.  entered in Cases No.  and  in the 320-
Acre Unit is: Arrington 50%; and Great Western 50%;


(c) there is no evidence of different percentages as to any
relevant subdivision of the subject land;


(d) the applicants propose the same location and objective, and
there is no material difference in their geologic interpretations;


(e) both parties did independent exploratory work in the area,
however, Arrington was the first to propose a well in the Unit;


 the proposed overhead rates and risk penalties are identical;


(g) differences between estimated well costs, as reflected in the
AFEs placed in evidence by the respective applicants, are not significant;
and


(h) both applicants are experienced operators, and the evidence
does not justify a conclusion that either applicant could not operate the
units prudently.


(26) Division precedent has established that in the absence of other controlling
factors, the party who first developed a prospect and first proposed a well should be
designated operator.


(27) Anecdotal evidence of cost overruns experienced by an operator on
unrelated projects does not justify a finding that the operator cannot operate prudently,
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especially since the costs recoverable from a non-operator under a compulsory pooling
order are limited to "reasonable costs," as determined by the Division, if necessary, after
notice and hearing.


(28) The minimal negotiations between the parties might, in another case,
require dismissal of both applications. However, the proximity of the expiration of
Arrington's interest held pursuant to a term assignment on March 1, 2003 militates
against dismissal in this case.


(29) To avoid the drilling of unnecessary wells, protect correlative rights,
prevent waste and afford to the owner of each interest in the Unit the opportunity to
recover or receive without unnecessary expense its just and fair share of hydrocarbons,
the application of Arrington in Case No. 12942 should be approved by pooling all
uncommitted mineral interests, whatever they may be, within the Unit.


(30) Because Arrington initially proposed a well at the approximate location
and with the objective currently proposed, and no other compelling factor exists,
Arrington should be designated the operator of the proposed well and of the Unit.


 Inasmuch as Arrington did not apply for designation of any unit other than
the  Unit, only such unit should be formed.


(32) The application of Great Western in Case No. 12956 should be


(33) Any non-consenting working interest owner who does not pay its share of
estimated well costs should have withheld from production its share of reasonable well
costs plus an additional 200% thereof as a reasonable charge for the risk involved in
drilling the well.


(34) Reasonable charges for supervision (combined fixed rates) should be fixed
at $6,000 per month while drilling and $600 per month while producing, provided that
these rates should be adjusted annually pursuant to Section  of the  AS form
titled


IT IS THEREFORE ORDERED THAT:


(1) Pursuant to the application of David H. Arrington Oil & Gas, Inc. in Case
No. 12942, all uncommitted mineral interests from the surface to the base of the Morrow
formation underlying Lots 1, 2, 7, 8, 9, 10, 15 and 16 of Section 1, Township 16 South,
Range 34 East, N.M.P.M., Lea County, New Mexico, are hereby pooled to form a
standard 328.34-acre gas spacing and proration unit ("the Unit") for all formations or
pools spaced on 320 acres within this vertical extent which presently include but are not
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necessarily limited to, the Undesignated Townsend-Morrow Gas Pool. The Unit shall be
dedicated to Arrington's proposed Triple Teaser Federal Com. Well No. 1 ("the proposed
well") to be drilled at a standard gas well location 1200 feet from the North line and 1665
feet from the East line (Unit B) in Lot 2 of Section


(2) David H. Arrington Oil & Gas, Inc. is hereby designated the operator of
the proposed well and of the Unit.


(3) The operator of the Unit shall commence drilling the proposed well on or
before March  2003, and shall thereafter continue drilling the well with due diligence to
test the Morrow formation.


(4) In the event the operator does not commence drilling the proposed well on
or before March  2003, Ordering Paragraph (1) shall be of no effect, unless the operator
obtains a time extension from the Division Director for good cause.


(5) Should the proposed well not be drilled to completion, or be abandoned,
within 120 days after commencement thereof, the operator shall appear before the
Division Director and show cause why Ordering Paragraph (1) should not be rescinded.


(6) After pooling, uncommitted working interest owners are referred to as
non-consenting working interest owners. ("Uncommitted working interest owners" are
owners of working interests in the Unit, including unleased mineral interests, who are not
parties to an operating agreement governing the Unit.) After the effective date of this
order, the operator shall furnish the Division and each known non-consenting working
interest owner in the Unit an itemized schedule of estimated costs of drilling, completing
and equipping the proposed well ("well costs").


(7) Within 30 days from the date the schedule of estimated well costs is
furnished, any non-consenting working interest owner shall have the right to pay its share
of estimated well costs to the operator in lieu of paying its share of reasonable well costs
out of production as hereinafter provided, and any such owner who pays its share of
estimated well costs as provided above shall remain liable for operating costs but shall
not be liable for risk charges.


(8) The operator shall furnish the Division and each known non-consenting
working interest owner an itemized schedule of actual well costs within 90 days
following completion of the proposed well. If no objection to the actual well costs is
received by the Division, and the Division has not objected within 45 days following
receipt of the schedule, the actual well costs shall be deemed to be the reasonable well
costs. If there is an objection to actual well costs within the 45-day period, the Division
shall determine reasonable well costs after notice and hearing.
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(9) Within 60 days following determination of reasonable well costs, any non-
consenting working interest owner who has paid its share of estimated costs in advance as
provided above shall pay to the operator its share of the amount that reasonable well costs
exceed estimated well costs and shall receive from the operator its share of the amount
that paid, estimated well costs exceed reasonable well costs.


(10) The operator is hereby authorized to withhold the following costs and
charges from production:


(a) the proportionate share of reasonable well costs
attributable to each non-consenting working interest
owner who has not paid its share of estimated well
costs within 30 days from the date the schedule of
estimated well costs is furnished; and


(b) as a charge for the risk involved in drilling the well,
200% of the above costs.


(11) The operator shall distribute the costs and charges withheld from
production, proportionately, to the parties who advanced the well costs.


(12) Reasonable charges for supervision (combined fixed rates) are hereby
fixed at $6,000 per month while drilling and $600 per month while producing, provided
that these rates shall be adjusted annually pursuant to Section  of the  AS
form titled  Procedure-Joint  The operator is authorized to
withhold from production the proportionate share of both the supervision charges and the
actual expenditures required for operating the well, not in excess of what are reasonable,
attributable to each non-consenting working interest.


(13) Except as provided in Ordering Paragraphs (10) and (12) above, all
proceeds from production from the well that are not disbursed for any reason shall be
placed in escrow in Lea County, New Mexico, to be paid to the true owner thereof upon
demand and proof of ownership. The operator shall notify the Division of the name and
address of the escrow agent within 30 days from the date of first deposit with the escrow
agent.


(14) Any unleased mineral interest shall be considered a seven-eighths (7/8)
working interest and a one-eighth (1/8) royalty interest for the purpose of allocating costs
and charges under this order. Any well costs or charges that are to be paid out of
production shall be withheld only from the working interests' share of production, and no
costs or charges shall be withheld from production attributable to royalty interests.
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(15) Should all the parties to this compulsory pooling order reach voluntary
agreement subsequent to entry of this order, this order shall thereafter be of no further
effect.


(16) The operator of the well and Unit shall notify the Division in writing of
the subsequent voluntary agreement of all parties subject to the forced pooling provisions
of this order.


(17) The application of Great Western for pooling of the units with Great
Western as operator and for dedication thereof to Great Western's proposed Lovington
Federal Com. Well No. 1 is hereby denied.


(18) Jurisdiction of this case is retained for the entry of such further orders as
the Division may deem necessary.


DONE at Santa Fe, New Mexico, on the day and year hereinabove designated.


STATE OF NEW MEXICO
OIL CONSERVATION DIVISION


Director


S E A L








STATE OF NEW MEXICO
ENERGY, MINERALS AND NATURAL RESOURCES DEPARTMENT


OIL CONSERVATION DIVISION


IN THE MATTER OF THE HEARING
CALLED BY THE OIL CONSERVATION
DIVISION FOR THE PURPOSE OF
CONSIDERING:


CASE NO. 13603


APPLICATION OF DEVON ENERGY CORPORATION FOR COMPULSORY
POOLING, EDDY COUNTY, NEW MEXICO.


AND


CASE NO. 13628


APPLICATION OF LCX ENERGY, L.L.C FOR COMPULSORY POOLING,
EDDY COUNTY, NEW MEXICO.


ORDER NO. R-12511-A


BY THE DIVISION:


These cases came on for hearing concurrently at 8:15 a.m. on March 2, 2006, at
Santa Fe, New Mexico, before Examiner Richard I.


NOW, on this 20th day of March 2006, the Division Director, having considered
the testimony, the record and the recommendations of the Examiner,


FINDS THAT:


 Due public notices have been given by both parties, and the Division has
jurisdiction of these cases and of their subject matter.


(2) Division Case No. 13603 and Case No. 13628 were consolidated at the
hearing because two operators are seeking the same relief in these matters, therefore one
order will be issued in these cases.


(3) In Case No. 13603, Devon Energy Corporation ("Devon") seeks an order
pooling all uncommitted mineral interests from the surface to the base of the



m_feldewert

Highlight



m_feldewert

Highlight







Case  13603 and 13628
Order  R-12511-A


 9


formation underlying the W/2 of Section 6, Township 17 South, Range 25 East, NMPM,
Eddy County, New Mexico, in the following manner:


The W/2 to form a standard 320-acre gas spacing and proration unit for all
formations developed on 320-acre spacing within that vertical extent, which
include but are not necessarily limited to the  West


 Gas Pool; and


The NW/4 to form a standard  gas spacing and proration units for all
formations developed on  spacing within that vertical extent.


(4) The above described Units are to be dedicated to the 1725 Federal Com
Well No. 61 (API# 30-015-34340) which has been directionally drilled from a surface
location 660 feet from the North line and 760 feet from the West line (Unit D) to a


 location 660 feet from the South line and 760 feet from the West line (Unit
M) of Section 6.


(5) In Case No. 13628, LCX Energy, L.L.C. ("LCX") seeks an order pooling
all uncommitted mineral interests from the surface to the base of the  formation
underlying the W/2 of Section 6, Township  South, Range 25 East, NMPM, Eddy
County, New Mexico, in the following manner:


The W/2 to form a standard 320-acre gas spacing and proration unit for all
formations developed on 320-acre spacing within that vertical extent, which
include but are not necessarily limited to the Undesignated West Cottonwood
Creek-Wolfcamp Gas Pool; and


The NW/4 to form a standard 160-acre gas spacing and proration unit for all
formations developed on  spacing within that vertical extent.


(6) The above described Units are to be dedicated to the  Federal Com
Well No. 61  30-015-34340) which has been directionally drilled from a surface
location 660 feet from the North line and 760 feet from the West line (Unit D) to a
bottomhole location 660 feet from the South line and 760 feet from the West line (Unit
M) of Section 6.


(7) Two or more separately owned tracts are embraced within the Units,
and/or there are royalty interests and/or undivided interests in oil and gas minerals in one
or more tracts included in the Units that are separately owned.


(8) Both Devon and LCX are owners of oil and gas working interest within
the Units. Therefore, Devon and LCX have the right to drill and the 1725 Federal Com
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Well No. 61  30-015-34340) has been directionally drilled and completed by LCX
Energy, L.L.C.


(9) Devon and LCX each requested to be designated the operator of the
subject well and of the Units.


(10) There are interest owners in the proposed Units that have not agreed to
pool their interests.


 Both Devon and LCX appeared at the hearing on March 2, 2006, through
counsel and presented land and engineering testimony, Devon presented the testimony of
Meg Muhlinghause, a petroleum landman employed by Devon, and Raye P. Miller, a
Practical Oilman employed by Marbob Energy. LCX presented the testimony of Frank
Nix, a petroleum landman and  Gillette, a Petroleum Engineer both of who are
employed by LCX.


Undisputed Facts:


(12) Based on the statements of counsel and testimony offered by the parties,
the Division concludes that the following facts pertinent to these cases are undisputed.


(a) There is no disagreement between the parties over the unit
configuration and the actual location of the well.


 Prior to the hearing on March 2, 2006, the well has been drilled
and completed by LCX but was shut-in pending a decision in these cases.


(c) The well initially tested at  MMCFPD of gas.


(d) Both parties agree that continued shut-in of the well would
probably result in reservoir damage. Accordingly, the Division issued an Emergency
Order on March 3, 2006, to enable the well to be put on production until the Division
Order is issued in these cases.


(e) This Emergency Order should remain in effect pending the
issuance of a final Order in these consolidated compulsory pooling cases.


 LCX and Devon agree that the portion of sales proceeds
attributable to Devon Energy  ownership share should be escrowed for the
interim pending the issuance of an Order in the consolidated compulsory pooling cases.


(g) Devon filed application for compulsory pooling on November 15,
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2005, and an amended application on December 6, 2005.


 LCX tiled application for compulsory pooling on December 8,
2005.


(i) In the W/2 of Section 6, Devon has a 37.5 percent working interest
while LCX has a 35.2 percent working


 All other working interests in the W/2 of Section 6 except Devon
are currently committed in one way or the other to the well. Therefore, LCX et
working interest in this unit is 62.5 percent.


 The counsel for Devon argued that LCX knew or should have known that
Devon had an interest in these units, but it drilled the well before it made any contacts
with Devon to try to reach an agreement. He opined that LCX did not demonstrate any
good-faith effort to try to obtain the voluntary participation of all the parties involved. He
also argued that since LCX has drilled the well, it has assumed all the risks involved in
drilling the well and as a result, no risk penalty should be imposed regardless of who is
designated the operator of the well.


(14) The counsel for LCX argued however, that LCX acted in good faith in
seeking voluntary participation of all the mineral interest owners in the well. He also
requested that the 200 percent risk penalty be imposed on any uncommitted mineral
interest owner pursuant to the provisions of Division Rule 35.


 The senior landman for LCX testified as follows:


(i) That he is new to New Mexico and does not have a great deal of
New Mexico experience even though he has 26 years of land work
in Texas;


(ii) That the field landman advised him that all the mineral interest
owners in the unit have been leased and all the title opinions have
been executed;


(iii) That because LCX lease was due to expire on October 29, 2005, he
advised the drilling engineer to start drilling the well;


(iv) That the well was spudded on October 7, 2005;


(v) That as the well was drilling and during the course of preparing the
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communitization agreement, he discovered that the interest of
Devon has not been committed and he realized that he had made a
mistake; and


(vi) That he immediately called Devon's landman on October 28,
2005, and acknowledged the mistake and started a series of
negotiations with Devon.


(16) The negotiations that ensued between LCX and Devon did not yield any
 results hence the Division is now obligated to designate an operator for this well.


(17) The Division concludes that:


(a) There is no disagreement between the parties over the unit
orientation or the actual location of the well.


(b) Geological and engineering evidence are not relevant to these
consolidated cases since the well has already been drilled, completed, and tested at 1.2


(c) It appears that the landman for LCX made a mistake and did not
seek the participation of Devon's interest before drilling the well.


(d) Devon Energy Corporation has the single largest mineral interest at
37.5 percent in this W/2 of Section 6. LCX Energy, L.L.C. has the second largest mineral
interest at 35.2 percent in the unit. However, with the rest of the working interest owners
committed to LCX, then LCX et  interest in the unit is collectively 62.5 percent.


(e) All these other working interest owners except Devon support the
application of LCX and request that LCX be designated the operator of the well.


 The Oil Conservation Commission has indicated that working
interest percentages operated is a major factor in determining whom to designate as
operator.


(g) Division Rule 35 provides that "Unless otherwise ordered
pursuant to Subsection B of 19.15.1.35 NMAC, the charge for risk shall be 200% of well
costs"


(h) Subsection B of 19.15.1.35 NMAC states  part:


B. Exceptions  Any person responding to a compulsory pooling
application who seeks a different risk charge than that provided in



m_feldewert

Highlight



m_feldewert

Highlight



m_feldewert

Highlight



m_feldewert

Highlight



m_feldewert

Highlight



m_feldewert

Highlight







Case Nos. 13603 and 13628
Order No. R-12511-A
Page 6  9 __


Subsection A shall so state in a timely pre-hearing statement filed with the
division and served on the applicant in accordance with Subsection B of
19.15.14.1208 NMAC, and shall have the burden to prove the justification for
the risk charge sought by relevant geologic or  evidence.


(i) During the hearing, no geologic or technical evidence was offered
for a different risk penalty, therefore a risk penalty of 200 percent should be imposed.


 A compulsory-pooled unit should be established consisting of the
stand-up  half (W/2) of Section 6, Township 17 South, Range 25 East, NMPM, Eddy
County, New Mexico.


 To avoid the drilling of unnecessary wells, protect correlative rights,
prevent waste and afford to the owner of each interest in the Units the opportunity to
recover or receive without unnecessary expense its just and fair share of hydrocarbons,
the application of LCX should be approved by pooling all uncommitted interests,
whatever they may be, in the oil and gas within the Units.


(19) LCX Energy, L.L.C. should be designated the operator of the well and of
the units.


(20) The application of Devon Energy Corporation for compulsory pooling
should be denied.


 Any pooled working interest owner who does not pay its share of actual
well costs should have withheld from production its share of reasonable well costs plus
an additional 200% (pursuant to rule  thereof as a reasonable charge for the risk
involved in drilling the well.


(22) Reasonable charges for supervision (combined fixed rates) should be fixed
at  per month while drilling and  per month while producing, provided
that these rates should be adjusted annually pursuant to Section  of the  AS
form titled  Procedure-Joint


IT IS THEREFORE  THAT:


(1) Pursuant to the application of LCX Energy, L.L.C., all
uncommitted mineral interests from the surface to the base of the Wolfcamp formation
underlying the W/2 of Section 6, Township  South, Range 25 East, NMPM, Eddy
County, New Mexico, are hereby pooled in the following manner:


The W/2 to form a standard 320-acre gas spacing and proration unit for all
formations developed on 320-acre spacing within that vertical extent, which
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include but are not necessarily limited to the Undesignated West Cottonwood
Creek-Wolfcamp Gas Pool; and


The NW/4 to form a standard 160-acre gas spacing and proration unit for all
formations developed on  spacing within that vertical extent.


The above described Units shall be dedicated to the 1725 Federal Com Well No. 61
 30-015-34340) which has been directionally drilled from a surface location 660


feet from the North line and 760 feet from the West line (Unit D) to a bottomhole
location 660 feet from the South line and 760 feet from the West line (Unit M) of Section
6.


(2) LCX Energy, L.L.C. is hereby designated the operator of the subject well
and of the Units.


(3) The application of Devon Energy Corporation for compulsory pooling is
hereby denied.


(4) Upon final plugging and abandonment of the subject well, the pooled
Units created by this Order shall terminate, unless this order has been amended to
authorize further operations.


(5) After pooling, uncommitted working interest owners are referred to as
pooled working interest owners. ("Pooled working interest owners" are owners of
working interests in the Units, including  mineral interests, who are not parties
to an operating agreement governing the Units.) Within 30 days from the effective date
of this order, the operator shall furnish the Division and each known pooled working
interest owner in the Units an itemized schedule of estimated costs of drilling, completing
and equipping the subject well.


(6) Within 30 days from the date the schedule of estimated well costs is
furnished, any pooled working interest owner shall have the right to pay its share of
estimated well costs to the operator in lieu of paying its share of reasonable well costs out
of production as hereinafter provided, and any such owner who pays its share of
estimated well costs as provided above shall remain liable for operating costs but shall
not be liable for risk charges. Pooled working interest owners who elect not to pay their
share of estimated well costs as provided in this paragraph shall thereafter be referred to
as "non-consenting working interest owners."


(7) The operator shall furnish the Division and each known pooled working
interest owner (including non-consenting working interest owners) an itemized schedule
of actual well costs within 90 days following the effective date of this order. If no
objection to the actual  costs is received by the Division, and the Division has not
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objected within 45 days following receipt of the schedule, the actual well costs shall be
deemed to be the reasonable well costs. If there is an objection to actual well costs within
the 45-day period, the Division will determine reasonable well costs after public notice
and hearing.


(8) Within 60 days following determination of reasonable well costs, any
pooled working interest owner who has paid its share of estimated costs in advance as
provided above shall pay to the operator its share of the amount that reasonable well costs
exceed estimated well costs and shall receive from the operator the amount, if any, that
the actual well costs it has paid exceed its share of reasonable well costs.


(9) The operator is hereby authorized to withhold the following costs and
charges from production:


(a) the proportionate share of actual well costs
attributable to each  working interest
owner; and


(b) as a charge for the risk involved in drilling the well,
200% of the above costs.


(10) The operator shall distribute the costs and charges withheld from
production, proportionately, to the parties who advanced the well costs.


 Reasonable charges for supervision (combined fixed rates) are hereby
fixed at $5,500.00 per month while drilling and $550.00 per month while producing,
provided that these rates shall be adjusted annually pursuant to Section III.1.A.3. of the


 AS form titled  Procedure-Joint  The operator is
authorized to withhold from production the proportionate share of both the supervision
charges and the actual expenditures required for operating the well, not in excess of what
are reasonable, attributable to pooled working interest owners.


(12) Except as provided in Ordering Paragraphs (9) and (11) above, all
proceeds from production from the well that are not disbursed for any reason shall be
placed in escrow in Eddy County, New Mexico, to be paid to the true owner thereof upon
demand and proof of ownership. The operator shall notify the Division of the name and
address of the escrow agent within 30 days from the date of first deposit with the escrow
agent.


(13) Any unleased mineral interest shall be considered a seven-eighths (7/8)
working interest and a one-eighth  royalty interest for the purpose of allocating costs
and charges under this order. Any well costs or charges that are to be paid out of
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production shall be withheld only from the working interests' share of production, and no
costs or charges shall be withheld from production attributable to royalty interests.


 Should all the parties to this compulsory pooling order reach voluntary
agreement subsequent to entry of this order, this order shall thereafter be of no further
effect.


(15) The operator of the well and Units shall notify the Division in writing of
the subsequent voluntary agreement of all parties subject to the forced pooling provisions


 this order.


(16) This Order supersedes the Emergency Order issued by the Division on
March 3, 2006.


(17) Jurisdiction of this case is retained for the entry of such further orders as
the Division may deem necessary


DONE at Santa Fe, New Mexico, on the day and year hereinabove designated.


STATE OF NEW MEXICO
OIL CONSERVATION DIVISION


 7 .


/


MARK E. FESMIRE, PE
__ Director


SE
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STATE OF NEW MEXICO 
ENERGY, MINERALS AND NA TIJRAL RESOURCF.s DEPARTMENT 


OIL CONSERVA TJON DIVI ION 


lN TIIE MATIER OF 
CALLED BY THE OIL 
DIVISION FOR THE 
CONSIDERING: 


THE HEARJNG 
CONSERV A TJON 


PURPOSE OF 


APPLICATIONS OF BURNETT OIL CO., INC. FOR 
COMPULSORY POOLING AND AN UNORTllODOX 
OIL WE LL LOCATION, EDDYCOUNTY, NEW MEXICO. 


AND 


APPLICATIONS OF COG OPERA TING LLC FOR 
NON-STANDARD OIL SPACING AND PRORATION 
UNITS AND COMPULSORY POOLING, EDDY 
COUNTY, NEW MEXICO. 


Case Nos. 14673 and 14674 


Case Nos. 14706-14718 
Order No. R-13481 


ORDER OF THE DIVlSION 


BY THE DIVISION: 


These cases came on for hearing on August 29, 2011 at 9:00 a.m. al Santa Fe, 
New Mexico, before Examiner Richard I. Ezeanyim. 


NOW. on this 181
h day of November, 2011, the Division Director, having 


considered the testimony, the record, and the recommendations of the Examiner. 


FINDS THAT: 


(1) Due public notice has been given, and the Division has jurisdiction of. 
these cases and of the subject matter. 


(2) Case Nos. 14673, 14674, and 14706 through 147 18 were consolidated for 
the purpose of testimony; however, one order wi ll be issued for all the cases. 


(3) lo Case No. 14673, Bumeu Oil Co., Inc. seeks an order pooling all 
mineral interests from 4230 fee1 subsurface to the base of the Glorieta-Yeso formation 
underlying the SE/4 SF/4 of Section 24, Township 17 South, Range 31 East, NMPM, to 



m_feldewert

Highlight



m_feldewert

Highlight







I 


I 


Case Nos. 14673, 14674, and L4706-L4718 
Order No. R-L348l . 
Page 2 of 13 


form a standard 40-acre oil spacing and proration unit for all pools or formations 
developed on 40-acre spacing within that venical extent. The unit is to be dedicated to the 
proposed Noster Federal Well No. 3, (API No. 30-015-38635) to be drilled at an 
unonhodox location 890 feet from the South line and 1190 feet from the East line of 
Section 24. Also to be considered will be the cost of drilling and completing the well and 
the allocation of the cost thereof. as well as actual operating costs and charges for 
supervision. designation of applicant as operator of the well, and a 200% charge for the 
risk involved in drilling and completing the well. 


(4) In Case No. 14674, Burnett Oil Co., Inc. seeks an order pooling all 
mineral interests from 4230 feet subsurface to the base of the Glorieta-Yeso formation 
underlying the SE/4 SE/4 of Section 13, Township 17 South, Range 31 East, NMPM, to 
form a standard 40-acre oil spacing and proration unit for all pools or formations 
developed on 40-acre spacing within that vertical extent. The unit is to be dedicated to the 
proposed Partition Federal Well No. 2, (API No. 30-01 5-39062) Lo be drilled at an 
unorthodox location 990 feet from the South line and l 140 feet from the East line of 
Section 13. Also to be corisidered will be the cost of drill ing and completing the well and 
the allocation of the cost thereof1 as well us actual opera1ing costs and charges for 
supervision, designation of applicant as operator of the well , and a 200% charge for the 
risk involved in drilling and completing the well. 


(5) 1n Case No. 14706, Concho seeks an order: ( I) creating a non-standard 
spacing unit comprised of the wn wn of Section 12, Township 17 South. Range 31 
East. NMPM, (2) non-s tandard location for the Puckett " 12" Federal Well No. IH and (3) 
pooling all mineral interests in the Glorieta-Yeso formation in the non-standard spacing 
unit which will be the project area for the Puckett "12" Federal Well No. 1 H to be drilled 
from a surface location 75 feet from the South line and 330 feet from the West line and a 
bottomhole location 330 feet from the Nonh line and 330 feet from the West !foe of 
Section 12. Also to be considered will be the cost of drilling and completing said well 
and the allocation of the cost lbereof as well as actual operating costs and charges for 
supervision, designation of COG Operating LLC as operator of the well and a 200% 
charge for risk involved in drill ing said well. 


(6) In Case No. 14707, Concho seeks an order: ( I) creating a non-standard 
spacing unit comprised of the E/2 W /2 of Section 12, Township 17 South, Range 31 East, 
NMPM, (2) non-standard location for the Puckett " 12" Federal Well No. 3H and (3) 
pooling all mineral interests in the Glorieta-Yeso format ion in the non-standard spacing 
unit which will be the project area for the Puckell " 12" Federal Well No. 3H to be dri lled 
from a surface location 75 feet from che North line and 1650 feet from the West line to a 
s1<1ndard botlomh61e locatjoo in Unit N of Section 12. Also to be considered will be the 
cost of drilling and completing said well and the allocation of the cost thereof as.well as 
actual operating costs and charges for supervision, designation of COG Operating LLC as 
operator of the well and a 200% charge fqr risk involved in drilling said well. 


(7) In Case No. 14708, Concho seeks an order: ( I) creating a non-standard 
spacing unit comprised of the W n E/2 of Section 12, Township 17 South, Range 31 East, 
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NMPM, (2) non-standard location for the Puckett "12" Federal Well No. SH and (3) 
pooling all mineral interests in the Glorieta-Yeso formation in the non-standard spacing 
unit which will be the project area for the Puckett" 12" Federal Well No . .5H to be drilled 
from a surface location lO feet from the North I ine and 1781 feet from the East line of 
Section 13 and a bottombole location 330 feet from the North line and 1980 feet from ·the 
East line of Section 12.· Also to be considered will be the cost of drilling and completing 
said well and the allocation of the cost thereof. as well as actuai operating costs and 
charges for supervision, designation of COG Operating LLC as operator of the well and a 
200% charge for risk involved in drilling said well. 


(8) In Case No. 14709, Concho seeks an order: (1) creating a non-standard 
spacing unit comprised of the E/2 E/2· of Section 12, T~wnsbip 17 South, Range 31 . East, 
NMPM, (2) 'non-standard location for the Puckett "12"·Federal Well No. 7H (3) pooling 
all mineral interests in the Glorieta-Yeso formation in the non-standard spacing unit 
which will be. the project area for the Puckett "12" Federal Well No. 7H to be drilled 
from a surface location 10 feet from the North line and 850 feet from the East line and a 
bottomhole location 330 feet from the South line and 990 feet from the East line of 
S!!ction 12. Also to be considered will be the cost of drilling and completing said well 
and the allocation of the cost thereof as well as actual operating costs and charges for 
supervision, designation of COG Operating LLC as operator of the well and a 200% 
charge for risk involved in drilling said well. 


(9) In Case No. 147 LO, Concho seeks an order: (1) creating a non-standard 
spacing unit comprised of the N/2 N/2 of Section 12, Township 17 South, Range 31 East, 
NMPM, and (2) pooling all mineral interests in the Glorieta-Yeso formation in the non­
standard spacing unit which will be the project area for the Puckett "12" Federal Well 
No. 9H to be drilled at a standard surface and bottomhole location in Section 12. Also to 
be considered will be the cost of drilling and· completing said well and the allocation of 
the cost thereof as well as actual operating costs and charges for supervision, designation 
of COG Operating LLC as operator of the well and a 200% charge for risk involved in 
drilling said well. 


. (10) In Case No. 14711, Concho seeks an order: (1) creating a non-standard 
spacing unit comprised of the W /2 W /2 of Section 13, Township 17 South, Range 31 
East, NMPM and (2) pooling all mineral interests in the Glorieta-Yeso formation in the 
non-standard spacing unit which will be the , project area for the Puckett "13" Federal 
Well No. lH to be drilled from a standard surface location in Unit M and a standard 
bottomh9le location in Unit D of Section 13. Also to be considered will be the cost of 
drilling and completing said well and the allocation of the cost thereof as well as actual 
operating costs and charges for supervision, designation of COG Operating LLC as 
operator of the well and a 200% charge for risk involved in drilling said well. 


( l l) In . Case No. 14 712, Concho seeks an order: ( l) creating a non-standard 
spacing unit comprised of the E/2 W/2 of Section 13, Township 17 South, Range 3 .I East, 
NMPM, (2) non-standard location for the Puckett "13" Federal Well No. 3H and (3) 
pooling all mineral interests in the Glorieta-Yeso formation in the non-standard spacing 
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unit which wi II be the project area for the Puckell "13" Federal Well No. 3H lo be drilled 
from a surface location 7S feet from the South line and 1480 feet from the West line and 
a bottomhole location 330 feet from the Nonh line and I 6SO feet from the West line of 
Section 13. Also to be considered will be the cost of drilling and completing said well 
and the allocation of the cost thereof as well as actual operating costs and charges for 
supervision, designation of COG Operating LLC as operator of lhe well and a 200% 
charge for risk involved in drilling said wel l. 


( 12) In Case No. 14713, Concho seeks an order: ( 1) creating a non-standard 
spacing unit comprised of the W/2 E/2 of Section 13. Township 17 South. Range 31 East. 
NMPM, (2) non-standard .location for the Puckett "13" Federal Well No. SH and (3) 
pooling all mineral interests in the Glorieta-Yeso fonnation in the non-standard spacing 
uni t which will be lhe project area for the Puckeu "13" Federal Well No. SH to be drilled 
from a surface location 7S feet from the Nonh line and 1940 feet from the Ea~t line and a 
bottomhole location 330 feet from the South line and 1980 feet from lhe East line of 
Section 13. Also to be considered will be the cost of drilling and completing said well 
and the a llocation of the cost thereof as well as actual operating costs and charges for 
supervision, designation of COG Operating LLC as operator of the well and a 200% 
charge for risk involved in dri ll ing said well. 


(13) In Case No. 14714, Concho seeks an order:(!) creating a non-slandard 
spacing unit comprised of the E/2 E/2 of Section 13, Township 17 South, Range 31 East, 
NMPM, (2) non-standard location for the Puckeu "13" Federal Well Nos. 7H and 8H and 
(3) pooling all mineral interests in the Glorieta-Yeso formation in the non-slandard 
spacing unit which will be the project area for the Puckett '' 13" Federal Well No. 7H to 
be drilled from a surface location 83 feet from.the North line and 970 feet from the East 
line and a bollomhole location 330 feet from the South line and 990 feet from the East 
line of Section 13 and the Puckett "13" Federal Well No. 8H to be drilled from a surface 
location 232 feet from the South line and 4S9 feet from the East line of Section 12 and a 
bottomhole location 330 feet from the South line and 330 feet from the East line of 
Section 13. Also to be considered will be the cost of drilling and completing said well 
and the allocation of the cost thereof as well as actual operating costs and charges for 
supervision, designation of COG Operating LLC as operator of the well and a 200% 
charge for risk involved in drill ing said well. 


( 14) In Case No. 1471S, Concho seeks an order: (I) creating n non-standard 
spacing unit comprised of the W/2 W/2 of Section 24, Township 17 South, Range 31 
East, NMPM, (2) non-standard location for the Puckeu "24" Federal Well No. 2H and (3) 
pooling all mineral interests in the Glorieta-Yeso formntion in lhe non-standard spacing 
unit which will be the project area for the Puckett "24" Federal WelJ No. 2H to be drilled 
from a surface location 75 feet from the Nonh line and 990 feet from the West line and a 
bouombole location 330 feet from the South line and 990 feet from the West line of 
Section 24. Also to be considered will be the cost of drilling and completing said well 
and the allocation of the cost thereof as well as actual operating costs and charges for 
supervision, designation of COG Operating LLC as operator of the well and a 200% 
charge for risk involved in drilling said well. 
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(15) In Case No. 14716, Concho seeks an order: (1) creating a non-standard 
spacing uni t comprised of the E/2 W /2 of Section 24, Township 17 South, Range 3 l East, 
NMPM, (2) non-standard location for the Puckett "24" Federal Well No. 4H and (3) 
pooling all mineral interests in the Glorieta-Yeso formation in the non-standard spacing 
unit which will be the project area for the Puckett ''24" Federal Well No. 4H to be drilled 
from a surface location 75 feet from the South line and 1902 feet from the West line and 
a bottomhole location 330 feet from the North line and 1980 feet from the West line of 
Section 24. Also to be considered will be the cost of drilling and completing said well 
and the al location of the cost thereof as well as actual operating costs and charges for 
supervision. designation of COG Operating LLC as operator of the well and a 200% 
charge for risk involved in driJJing said well. 


(16) Io Case No. 14717, Concho seeks an order: (1) creating a non-standard 
spacing unit comprised of the W /2 E/2 of Section 24, Township 17 South, Range 31. East, 
NMPM, (2) non-standard location for the Puckett "24" Federal Well No. 6H arid (3) 
pooling all mineral interests in the Glorieta-Yeso formation in the non-standard spacing 
unit which will be the project area for the Puckett "24" Federal Well No. 6H to be drilled 
from a surface Jocation 75 feet from the South line and 1650 feet from the East Jine and a 
bottomhole· Jocation 330 feet from the North line and 1650 feet from the East line of 
Section 24. Also to be considered will be the cost of drilling and completing said well 
and the allocation of the cost thereof as well as actual operating costs and charges for 
supervision, designation of COG Operating LLC as operator of the well and a 200% 
charge for tjsk involved in drilling said well. 


. (17) In Case No. 14718, C~ncho seeks an order: (1) creating a non-standard 
spacing unit compriseq of the E/2 E/2 of Section 24, Township 17 South, Range 31 East, 
NMPM, (2) non-standard location for the· Puckett "24" Federal Well No. 8H and (3) 
pooling all mineral interests in the GJorieta-Yeso formation in the non-standard spacing 
unit which will be the project area for the Puckett "24" Feder\11 Well No. 8H to be drilJed 
from a surface location 170 feet from the North line and 440 feet from the East line of 
Section 25 and a bottomhole location 330 feet from the North line and 330 feet from the 
East line of Section 24. Also to be considered will be the cost of drilling and completing 
said well and the alJocation of the cost thereof as well as actual operating costs and 
charges for _supervision, designation of COG Operating LLC as operator of the well and a 
200% charge for risk involved in drilling said well. . 


Burnett Oil Company, Inc. (''Burnett") appeared at the hearing through legal 
counsel and presented the following testimony. 


(18) Burnett owns or controls approximately sixty-seven (67%) percent of the 
working interest within Sections 12, 13, and 24, Township 17 South, Range 31 East, 
NMPM, while COG owns or controls thirty-three (33%) percent of the working interest. 


( 19) After receiving two well proposals from Burnett in January 2011, COG 
respondc,:d by sending 47 vertic_al well proposals to Burnett. Burnett's applications on its 
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first two pooling proposals in Case Nos. 14640 and 14641 were granted by Division 
Order No. R- 13450. COG has now abandoned iL<; competing vertical well proposals. 


(20) Subsequently, Burnell filed its applications in Case Nos. 14673 and 
14674, which are lhe subject of this hearing. Thereafter, COG sent well proposals Lo 
Burnell for 11 triple lateral horizontal wells, with total AFE costs of approximately 
$123,000.000. 


(2 1) Neilher COG nor any other operator has ever drilled triple lateral 
hori1ontal wells to any formation in the Srare of New Mex ico. The triple lareral method is 
replete with risks in bolh drilling and completion, and presents numerous possibilities for 
cost over-runs and production inefficiencies. 


(22) Burnell believes that a prudent plan of development for Seclions 12, 13, 
and 24 should initially contain vertical wells, to gather important information on which to 
base future horizontal drilling. Burnett's plan to drill up to six vertical wells to gather 
critical data, followed by a horizontal drilling program is superior technically, and less 
risky than COG's proposal. Drilling and stimulation methods should be monitored to 
allow for improvements in lhe drilling plan. 


(23) Burnen can drill two or three single lateral wells from one wellpad. 
Bumeu's drilling and completion methods (in both vertical and horizontal wells) have 
re ulled in substantially higher oil rates and e. timated ultimate recoveries (EUR's), and 
sub!>tantially lower gas-oil ratios lhan COG's methods. Burneu's horizontal wells 
produce more than two times the oil per lateral foot than COG's horizontal wells. Thus, 
Burneu's methods will prevent waste and protect correlative rights. 


(24) Sections 12, 13, and 24 contain potentially endangered species habitat, as 
well as an arroyo and a highway, and the Bureau of Land Management ("BLM") wishes 
to minimize lhe surface footprint in these sections. This can be most effectively 
accomplished by having only one operator in these sections, avoiding redundant 
infrastructure, and implementing horizontal drilling in the future. 


(25) Although Burnell has not filed pooling applications covering all of · 
Sections 12, 13, and 24, it has a competing plan of development which will result io full 
and prudent development of these sections. There is no need to pool all well units in 
Sections 12, 13, and 24 at lhis time. 


(26) Burnett and its working interest partners control eighty-four (84%) percent 
of the working interest in the formations above the Glorieta-Yeso formation. Thus, it is 
appropriate to 'designate Burnett the operator of the Taylor Draw Unit because shallow 
and deep zones can be cooperatively developed to minimize surface disturbance. 


(27) Burnett has approved applications for permit to drill (APDs) from the 
Bureau of Land Management for its initial venical wells in Sections 12, 13, and 24. COG 
has no approved APDs for its proposed triple lateral horizontal wells. 
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COG Operating, LLC. ("COG" or "Concho") appeared at the hearing through 
legal counsel and presented lhe following testimony: 


(28) Concho operates over 1,500 Ycso wells, and has drilled five Yeso 
horizontal wells. In the vicinity of the subject leases, Concho has an extensive data 
library of the Yeso which includes 220 wells with open-hole logs, 35 wells with 
Formation Micro-Imaging (FMI) logs, 42 wells with sidewall cores, and five wells with 
whole cores. 


(29) In addition to this comprehensive data library, Concho plans to drill 
vertical pilot holes for each cluster of surface locations to run a full suite of open-hole 
logs, such as spectral, gamma ray, res istivity, neutron density porosity, a mud log, and 
possibly FMI and sidewall cores. In the horizontal laterals, Concho plans to run a mud 
Jog 'and a gamma ray tool. 


(30) Concho'$ personnel hav!! extensive experience drilling multiple lateral 
horizontal wells, including dual arid triple lateral wells, and believe based on their 
experience and research that tl1eir proposed plan of development will be successful. 


(3 1) Because of B LM's stringent surface-use restrictions, more than 82 percent 
of Sections 12, 13, and 24 are off-limits to development with vertical wells. As a 
consequence of these stringent surface-use restrictions, horizontal wells are the only way 
to fully produce these properties. Given these constraints, Concho has thus far proposed 
and is prepared to immediately commence drilling a horizontal well plan that will fully 
develop Sections 12, 13, and 24, by drilling triple-lateral horizontal wells. Concho has 
designed its horizontal well plan to contact as much of the Yeso fonnation with the triple 
lateral well bores and subsequent fracture jobs as possible, while minimizing surface 
disturbances. 


(32) Under Burnett's proposed development plan, Concho would be denied a 
reasonable and timely rate of return on its term assignments because Burnett is not 
willing to advance its drilling program. 


(33) A vertical well program, limited ro 35 approved surface locations because 
of BLM's habitat concerns, would produce fewer than 18% of che recoverable oil 
reserves. Burnett's proposed vertical wells, including the two that are the subject of 
Burnett's applications, will interfere with an efficient horizontal well pattern and will 
cause waste, resu)ting in unproduced reserves. 


(34) The only way to fully develop the entire 1,500 vertical feet of the Yeso 
formation under BLM's restrictive surface-use constraints is to use tbree horizontal 
laterals to drain .the reservoir, because it cannot be done with one or two laterals. 
Concho's proposed triple lateral horizontals, each 4,600 feet in length, will increase the 
chances for economic completion -and development 'or the Yeso fonnation. Concho plans 
to drill for each proposed weJJ, one lateral in the Paddock and two laterals in the 
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Blinebry. With a fracture half length of 400 to 600 feel in height, Concho's horizontal 
drilling plan will contact nearly all of the productive Yeso formation. 


(35) Because Burnett's current plans have committed 10 drilling only vertical 
wells with the possibility of single laterals or possibly double laterals at some future date, 
Concho's full plan of development employing triple laterals to contact all productive 
parts of the Yeso formatio~ . will result in increased drainage of the reservoir relative to 
Burnett's preliminary plan for vertical wells and possibly single or dual horizontal wells 
drilled later. 


(36) Burnett's preliminary plan 10 drill dual horizontal lateral wells across the 
l ;500-foot thick Yeso formation is not sufficient to contact the en lire formation and is 
inconsistent . with Burnett's vertical well completion strategy where cwo fracture 
stimulations are conducted in ·the Blinebry. Ac~ordingly, one lateral is required 10 drain 
the Paddock and two laterals are required LO drain the Blinebry. A plan to drill only two 
laterals across the entire Yeso would leave reserves in the 'ground, resulting in waste. 


(37) Drilling triple lateral horizontal wells will avoid the drilling of 
unnecessary wells, prevent waste, protect correlative rights, and allow Concho and the 
other interest owners in the non-standard units the opportunity to produce their just and 
fair share of the oil and gas under the subject lands. 


(38) Concho estimates that the cost of drilling three individual laterals is 
$11.34 million; however, drilling triple lateral wells from within the same vertical well 
bore is estimated to cost only $9.65 million, resulting in a cost saving of about $850,000 
for each additional lateral. The cost savings result from eliminating redundant facilities a1 
the surface. such as lift equipment, pumping units and now lines. 


(39) A single vertical well costs $1.75 million. When the cost 10 drill eight 
vertical wells for $14 million is compared with Concho's cost 10 drill a triple lateral 
horizontal well for $9.6 million, covering the same acreage, the economics of a triple 
lateral horizontal well is clearly favorable. 


(40) Given the surface limitations, Concho believes that horizontal wells are the 
best way to produce the reserves underlying the subject leases. Concho anticipates that 
each-quarter-quarter section in each of the proposed project areas contains prospective 
reserves and is likely to contribute significant production to the non-standard unit. 


(41) The horizontal wellbores proposed by Concho will test a greater reservoir 
length than the vertical wellbores proposed by Burnell and increase the chances for an 
economk completion and development of the Yeso formation. Concbo's horizontal well 
plan is a reasonable and prudent method for developing these units, and therefore should 
be approved. 
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The Division concludes as follow: 


(42) When there are undivided interests in oil and gas minerals: which are 
separately owned, and the owners have not agreed to poof their interests and when one 
owner or owners who has the right to drill proposes to drill a well to a common source of 
supply, the Oil Conservation Division shall pool all or any part of such lands or interests 
or both in a spacing or proration -unit as a unit to avoid the drilling of unn.eeessary wells 
or to protect correlative rights, or to prevent waste. 


(43) AU orders effecting such pooling shall be made after notice and hearing, 
and shall be upon such terms and conditions as are just and reasonable and will afford to 
the owner or owners of each tract or. interest in the unit the opportunity to recover or 
receive without unnecessary expense his just and fair share of the oil or gas, or both. 


(44) The.Taylor Draw Unit is a federal exploratory unit consisting of Sections 
12, 13, and 24 of Township l7 South, Range 31 East, NMPM, Eddy County, New 
Mexico. The Bureau of Land Management (BLM) has granted preliminary approval of 
this unit to Burnett Oil Company, Inc. This preliminary approval is, however,. a necessary 
but not a sufficient condition to award operatorship of this unit to an operator. 


(45) The issue to be determined by the Division is which of the competing 
compulsory pooling applications filed by Burnett and Concho· should be granted. Both 
Burnett and Concho have the right to drill and 'develop the Taylor Draw Unit, and both 
seek to be named operator of their respective wells and the Taylor Draw Unit. 


(46) The Taylor Draw unit COf!tains extensive habitat for the Sand Dune Lizard, 
and the Lesser Prairie'Chicke.n. As a consequence of these Habitat issues, horizontal well 
development is preferred to vertical well development in ·order to minimize surface 
distur.bance. However; it is not unusual in the oil and gas industry for operators to first 
drill a few vertical wells to gather formation evaluation data and use the data to describe 
the local reservoir and determine horizontal well placement and orientation. 


(47) Burnett Oil Company, Inc. and COG Operating LLC had enrolled in the 
Bureau of Land Management's (BLM) Candidate Conservation Agreement (CCA), 
which contains certain surface protection stipulations sucb as maintaining a minimum 
distance from the Sand Dune Lizard and other restrictions. 


(48) Both Burnett and Concho are prudent operators, and are capable of drilling 
vertical wells as well as horizontal wells of any configuration. This should therefore not 
be a factor in awarding operatorship. 


(49) Good faith negotiation prior to force pooling is a factor. ff the force 
pooling party does not negotiate in good faith, the application for compulsory pooling is 
denied. However, at the hearing the examin_er determined that both Burnett and Concho 
failed to negotiate in good faith, and therefore this is ~ot a factor in awarding operations. 
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(50) The Division is obligated to prevent waste and protect correlative rights. 
Geologic evidence is therefore one of the most important consideration or factors in 
awarding operations to competing working interest owners. The Division concludes that 
both Burnell and Concho are prudent operators and have the capacity and experience to 
develop the Taylor Draw Unit efficiently without waste while at the same time protecting 
correlative rights. Therefore geologic evidence is not a factor in awarding operations in 
these cases. 


(5 l) Ownership interest is a necessary but not a sufficient sole condition or 
factor in awarding operations. However, Burnell owns or controls approximately sixty­
seven (67%) percent of the working interest in the Taylor Draw Unit, while COG owns or 
controls thirty-three (33%) percent of the working interest. ln addi tion, Burnell and its 
working interest partners control eighty-four (84%) percent of the working inte rest in the 
formations above the Glorieta-Yeso formation. Therefore, since all other variables are 
fairly constant, it would be beneficial under these c ircumstances to designate Burnell the 
operator of its proposed spacing units because ii controls a larger percentage of the 
Taylor Draw Unit, and because shallow and deep zones can be cooperatively developed 
to minimize surface disturbance. 


(52) The applications of Burnett Oil Company, Inc. should be approved 


(53) The applications of COG Operating, LLC should be denied. 


(54) Two or more separately owned tracts are embraced within the Uni ts, 
and/or there are royalty interests and/or undivided interests in oil and gas minerals in one 
or more tracts included in the units that are separately owned. 


(55) There are interest owners in the proposed units who have not agreed to 
pool their interests. There are no unlocatable parties; therefore, es'crow deposits will not 
be required. 


(56) To avoid the drilling of unnecessary wells. protect correlative rights, 
prevent waste, and afford to the owner of each interest in the units the opportunity to 
recover or receive without unnecessary expense its just and fair share of hydrocarbons, 
Burnett's applications should be approved by pooling all uncommitted interests, whatever 
they may be, in the oil and gas within the well units. ' , 


(57) Burnett should be designated 1he operator of the subject wells and of the 
spacing units for its proposed wells. 


(58) Any pooled working interest owner who does not pay its share of 
estimated well costs should have withheld from production its share of reasonable well 
costs plus an additional 200% thereof as a reasonable charge for the risk involved in 
drilling the wells. 
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. (59) Reasonable charges for supervision (combined fixed rates) should be fixed 
at $5750.00 per month while drilling and $575.00 per month while producing, provided 
that these rates should be adjusted annually pursuant to Section IJJ. I.A.3. of. the COPAS 
form titled "Accounting Procedure-Joint Operations." 


IT IS THEREFORE ORDERED THAT: 


(1) Pursuant to the applications of Burnett Oil Co., Inc., all uncommitted 
·interests in all formations from 4230 feet subsurface to the base of the Glorieta-Yeso 
formation are hereby_poole9 and in the following manner: · 


Case No. 14673: The SE/4 SE/4 of Section 24, Township 17 South, Range 3 1 East, 
NMPM, Eddy County, New Mexico, to form a standard 40-acre oil spacing and proration 
unit for all pools or fotmations developed on 40-acre spacing within that vertical extent. 
The uni t sha!J be dedicated to the proposed Nosier Fed. Well No. 3 (API No. 30-015-
38635), to be drilled at an unorthodox location 890 feet from the South line and 1190 feet 
from the East line of Section 24. 


Case No. 14674: The SE/4 SE/4 of Section 13, Township .l7 South, Range 31 East, 
NMPM, Eddy County, New Mexico, to form a standard 40-acre oil spacing and proration 
unit for aU pools or formations developed on 40-acre spacing within that vertical extent. 
The units.hall be dedicated to the proposed Partition Fed. Well No. 2 (API No. 30-015-
39062), to be drilled at an unorthodox location 990 feet from the South line and 1140 feet 
from the East line of Sect!on 13. 


(2) The unorthodox locations of the Nosier Fed. Well No. 3 and Partition Fed. 
Well No. 2 are approved. 


(3) The applications of COG Operating LLC in Case Nos. 14706-14718 are 
hereby denied. · · 


(4) .Burnett Oil Co., Inc. (OGRID No. 3080) is hereby designated the operator 
of its proposed wells and of.the spacing units (the "Units"). · 


(5) The operator of the Units shall commence drilling at. least one of the 
proposed wells on or bef6.re March 31, 2012 and shall thereafter continue drilling the 
well with due diligence to test the Glorieta-Yeso formation. 


(6) In. the event th~ operator does not commence drilling at least one of the 
proposed wells on or before March 31, 2012, Ordering Paragraph (l) shall be of no 
effect, unless the operator obtains a time extension from the Division Director for good 
cause. 


(7) Should the prop9sed wells not be drilled and completed within 120 days 
after commencement thereof, Ordering Paragraph ( 1) shall be of no further effect, and the 
Units created by this Order shall terminate unless the operator appears before the 
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Division Director and obtains an extension of time to complete the wells for good cause 
demonstrated by satjsfactory evidence. 


(8) Upon final plugging and abandonment of the proposed wells and any olher 
well drilled on the Units pursuant to 19.15.13 NMAC, Sections 9-11, the pooled Units 
created by this Order shall terminate, unless this order has been amended to authorize 
funher operations. 


(9) After pooljng, uncommiued working interest owners are referred to as 
pooled working interest owners. ("pooled working interest owners" are owners of 
working interesL<; in the Unjt-;, including unleased mineral interests, who are not parties to 
an operating agreement governing the Units established by this Order.) 


(10) After the effective date of this Order, the operator shall furnish the 
Division and each known pooled working interest owner in the Units an itemized 
schedule of estimated costs of drilling, completing and equipping the subject wells ("well 
costs"). 


( I I) Within 30 days from the date the schedule of estimated well costs is 
furnished, any pooled working interest owner shall have the right to pay its share of 
estimated well costs to lhe operator in lieu of paying its share of reasonable well costs out 
of production as hereinafter provided, and any such owner who pays its share of 
estimated well costs as provided above shall remain liable for operating costs but shall 
not be liable for risk charges. Pooled working interest owners who elect not to pay their 
share of estimated well costs as provided m this paragraph shall thereafter be referred to 
as "non-consenting working interest owners." 


( 12) The operator shall furnish the Divi~1on and each known pooled working 
interest owner (including non-consenting working interest owners) an itemized schedule 
of actual well costs within 90 days following comple11on of the proposed well. If no 
objection to the actual well costs is received by the Division, and the Division has not 
objected within 45 days following receipt of the schedule, the actual well costs shall be 
deemed to be the reasonable well costs. lf there is an objection to actual well costs within 
the 45-day period, the Division will determine reasonable well costs after public notice 
and hearing. 


( 13) Within 60 days following determination of reasonable well costs, any 
pooled working interest owner who has paid its share of estimated costs in advance as 
provided abo~e shall pay to the operator its share of the amount that reasonable well costs 
exceed estimated well costs and shall receive from the operator the amount, if any, that 
the estimated well costs it has paid exceed its share of reasonable well costs. · 


( 14} The operator is hereby authorized to withhold the following costs and 
charges rrom production: 
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(a) the proportionate share of reasonable ,well costs 
attributable to each non-consenting working interest 
owner who has not paid its share of estimated well 
costs within 30 days from the date the schedule of 
estimated well costs is furnished; and 


(b) as a charge for the risk involved in drilling the well, 
200% of the above costs. 


(15) The operator shall distribute 1he costs and charges withheld from 
production, proportionately, to the parties who advanced 1he well costs. 


( 16) Reasonable charges for supervision (combined fixed rates) are hereby 
fixed at $5750.00 per month while drilling and $575.00 per month while producing, 
provided lhat these rates s~all be adjusted annually pursuant to Section m. I .A.3. of the 
COPAS form titled "Accounting Procedure-Joint Operations." The operator is 
authorized to withhold from production the proportiona1e share of both the supervision 
charges and lhe actual expenditures required for operating the well, not in excess of what 
are reasonable, a.ttributab1e to pooled working interest owners. 


( 17) Any unleased mineral interest shall be coqsidered a seven-eighths (7/8) · 
working interest and a one-eighth (1/8) royally interest for the purpose of aJlocating costs 
and charges under this order. Any well costs or charges that are to be paid out of 
production shall be withheld onJy from the working interests' share of production, and no 
costs or charges shall be withheld from production auributable 10 royalty interests. 


(18) Should all the parties to this compulsory pooling order reach voluntary 
agreement subsequent tb entry of this order, this order shall thereafter be of no further 
effect 


(19) The operator of the wells and the Units shall notify 1l1e Division in writing 
of the subsequent voluntary agreement of all parties subject 10 the forced pooling 
provisions of this order. 


(20) Jurisdiction of this case is retained for 1he entry of such further orders as 
the Commission may deem necessary. 


DONE at San.ta Fe, New Mexico, on the day and year hereinabove designated. 


ST A TE OP NEW MEXICO 
OIL CONSERVATION DNISION 


JAMJBAILEY 
SEA Director 








STATE OF NEW MEXICO
ENERGY, MINERALS AND NATURAL RESOURCES DEPARTMENT 


OIL CONSERVATION DIVISION


IN THE MATTER OF THE HEARING 
CALLED BY THE OIL CONSERVATION 
DIVISION FOR THE PURPOSE OF 
CONSIDERING:


CASE NO. 15600


APPLICATION OF MEWBOURNE OIL COMPANY FOR A NON-STANDARD 
OIL SPACING AND PRORATION UNIT AND COMPULSORY POOLING, LEA 
COUNTY, NEW MEXICO.


CASE NO. 15630


APPLICATION OF BLACK MOUNTAIN OPERATING, LLC FOR A NON-
STANDARD OIL SPACING AND PRORATION UNIT AND COMPULSORY 
POOLING, LEA COUNTY, NEW MEXICO.


ORDER NO. R-14518


ORDER OF THE DIVISION


BY THE DIVISION;


This case came on for hearing at 8:15 a.m. on March 30, 2017, at Santa Fe, New 
Mexico, before Examiner Phillip R. Goetze and on April 27, 2017, before Examiner 
William V. Jones.


NOW, on this 8th day of December, 2017, the Division Director, having 
considered the testimony, the record and the recommendations of Examiner Goetze,


FINDS THAT:


(1) Due public notice has been given, and the Division has jurisdiction of this 
case and of the subject matter.


(2) Cases No. 15600, 15601, 15602, 15628, 15629, and 15630 were 
consolidated at the hearing for the purpose of testimony; however, one order will be 
issued for Cases No. 15600 and 15630.
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(3) In Case No. 15600, Mewboume Oil Company (the “Applicant” or 
“Mewboume”) seeks approval of a non-standard 160-acre, more or less, oil spacing and 
proration unit and project area (the "Applicant’s Unit") in the Bone Spring formation 
(Antelope Ridge; Bone Spring, West Pool (Pool code 2209)) consisting of the E/2 E/2 of 
Section 15, Township 23 South, Range 34 East, NMPM, in Lea County, New Mexico. 
Applicant further seeks an order pooling all uncommitted interests in the Unit for the 
Bone Spring formation.


(4) The Applicant’s Unit would be dedicated to the Pronghorn 15 B3AP 
Federal Com Well No. 1H (API No. 30-025-43912), a horizontal well to be drilled from a 
surface location 185 feet from the North line and 660 feet from the East line (Unit A) of 
Section 15, to a terminus 330 feet from the South line and 450 feet from the East line 
(Unit P) of Section 15, both in Township 23 South, Range- 34 East, NMPM. The 
completed interval of the proposed well will be orthodox.


(5) In Case No. 15630, Black Mountain Operating, LLC (the “Intervenor” or 
“Black Mountain”) seeks approval of a non-standard 240-acre, more or less, oil spacing 
and proration unit and project area (the "Intervenor’s Unit") in the Bone Spring formation 
(Antelope Ridge; Bone Spring, West Pool (Pool code 2209)) consisting of the E/2 E/2 of 
Section 15 and the E/2 SE/4 of Section 10, both in Township 23 South, Range 34 East, 
NMPM, in Lea County, New Mexico. Intervenor further seeks an order pooling all 
uncommitted interests in the Unit for the Bone Spring formation.


(6) The Intervenor’s Unit would be dedicated to the Duke Federal 10 Well 
No. 26H (API No. 30-025-pending), a horizontal well to be drilled from a surface 
location 2442 feet from the South line and 461 feet from the East line (Unit I) of Section 
10, Township 23 South, Range 34 East, NMPM, to a terminus 330 feet from the South 
line and 461 feet from the East line (Unit P) of Section 15, Township 23 South, Range 34 
East, NMPM. The completed interval of the proposed well will be orthodox.


(7) Both proposed wells are within the Antelope Ridge; Bone Spring, West 
Pool. Spacing in this pool is governed by Division Rule 19.15.15.9(A) NMAC, which 
provides for standard 40-acre units, each comprising a governmental quarter-quarter 
section. The Applicant’s Unit and project area consists of four adjacent quarter-quarter 
sections. The Intervenor’s Unit and project area consists of six adjacent quarter-quarter 
sections.


(8) Based on Division records, Mewboume is the operator of the Pronghorn 
15 B3DM Federal Com Well No. 1H (API No. 30-025-42968) which is producing in the 
Antelope Ridge; Bone Spring, West Pool and has a 160-acre project area (dedicated 
acreage) consisting of the W/2 W/2 of Section 15, Township 23 South, Range 34 East, 
NMPM.


(9) Applicant appeared at the hearing through counsel and presented land and 
geologic evidence to the effect that:
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(a) the Bone Spring formation in this area is suitable for development 
by horizontal drilling;


(b) Applicant’s proposed well is approximately one mile in length and 
is to be completed in the 3rd Bone Spring sand of the Bone Spring 
formation.


(c) the proposed orientation of the horizontal well from North to South 
is appropriate for the Applicant’s Unit;


(d) all standard units to be included in the Applicant’s Unit are 
expected to be productive in the Bone Spring formation, so that 
formation of the Unit as requested will not impair correlative 
rights;


(e) Mewboume has acquired approximately 74 percent of the working 
interest commitment within Section 15;


(f) the Authorization for Expenditures (AFE) for the proposed one- 
mile well (dated August 26, 2016), has a total well cost of 
$4,898,700;


(g) Mewboume demonstrated a history of effective development with 
one-mile length wells in this area including producing horizontal 
wells in Sections 9 and 15;


(h) Mewboume stated that it had no mineral interest in Section 10;


(i) Mewboume identified problems with the use of 1 Vi-mile horizontal 
wells in other regions that has resulted in less efficient recovery of 
hydrocarbon due to drilling and completion complications 
associated with the additional one-half mile extension;


(j) Mewboume stated that if the Intervenor’s proposed wells are 
approved and drilled, the resulting configuration would create a 
parcel in Section 10 (equaling approximately two quarter-quarter 
sections) that will become isolated and, therefore, uneconomical to 
develop with a horizontal well;


(k) Mewboume should be designated the operator of the proposed well 
and the proposed unit;


(l) notice by certified mail was provided to all uncommitted interest 
owners in the proposed unit whose interests were evidenced by a 
conveyance instrument, either of record or known to Applicant 
when the application was filed, and to heirs known to Applicant of
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deceased persons who appear as owners in such instruments, and 
whose whereabouts could be ascertained by exercise of reasonable 
diligence; and


(m) those potentially affected parties whose whereabouts could not be 
ascertained were noticed by publication as provided in Rule 
19.15.4.12(B) NMAC.


(10) Intervenor appeared at the hearing through counsel and presented land and 
geologic evidence to the effect that:


(a) the Bone Spring formation in this area is suitable for development 
by horizontal drilling;


(b) the Intervenor’s proposed well is planned for horizontal length of 
\Yi miles and is to be completed in the 3rd Bone Spring sand of the 
Bone Spring formation;


(c) the proposed orientation of the horizontal well from North to South 
is appropriate for the Intervenor’s Unit and allows for the 
extension of the Intervenor’s proposed well into the S/2 of Section 
10;


(d) all standard units to be included in the Intervenor’s Unit are 
expected to be productive in the Bone Spring formation, so that 
formation of the Unit as requested will not impair correlative 
rights;


(e) Black Mountain has acquired approximately 24 percent of the 
working interest commitment within Section 15;


(f) the AFE for the proposed 1 Vi-mile well (dated December 9, 2016) 
has a total well cost of $7,220,337;


(g) Black Mountain testified that when compared to a one-mile well, 
the lVi-mile horizontal well can achieve higher estimated ultimate 
recovery (EUR) of reserves and longer well life;


(h) Black Mountain provided evidence of the performance of lVi-mile 
horizontal wells in the area completed in the shallower 2nd Bone 
Spring sand and Avalon Shale (upper Bone Spring formation);


(i) Black Mountain estimated an increase of the EUR for the lVi-mile 
horizontal completion to be approximately 13,000 barrels of oil 
and 28 million cubic feet of gas with the inclusion of the setback 
areas at the common boundary of Sections 10 and 15;







Cases No. 15600 and No. 15630
Order No. R-14518
Page 5 of 11


(j) Black Mountain also presented testimony supporting greater 
economic benefits for the lVfe-mile well completion due to lower 
drilling cost per foot, reduced surface impacts and increased 
production life;


(k) Black Mountain should be designated the operator of the proposed 
well and the Unit;


(l) notice by certified mail was provided to all uncommitted interest 
owners in the proposed unit whose interests were evidenced by a 
conveyance instrument, either of record or known to the Intervenor 
when the application was filed, and to heirs known to the 
Intervenor of deceased persons who appear as owners in such 
instruments, and whose whereabouts could be ascertained by 
exercise of reasonable diligence; and


(m) those potentially affected parties whose whereabouts could not be 
ascertained were noticed by publication as provided in Rule 
19.15.4.12(B) NMAC.


(11) Based on Division records, Applicant’s Pronghorn 15 B3AP Federal Com 
Well No. 1H (API No. 30-025-43912) has an active federal Application for Permit to 
Drill or Re-enter submitted on November 18, 2016, and approved on July 20, 2017.


(12) At hearing, both Mewboume and Black Mountain offered evidence and 
testimony as to the protracted negotiations conducted between the two parties prior to the 
filing of Mewboume’s pooling application.


(13) In testimony, both Mewboume and Black Mountain requested that any 
pooled working interest owner who does not pay its share of estimated well costs should 
have withheld from production its share of reasonable well costs plus an additional 200% 
thereof as a reasonable charge for the risk involved in drilling the proposed well.


(14) In testimony, both Mewboume and Black Mountain stated reasonable 
charges for supervision (combined fixed rates) should be fixed at $7,500 per month while 
drilling and $750 per month while producing, provided that these rates should be allowed 
to adjust annually pursuant to the overhead section of the COPAS form titled 
“Accounting Procedure-Joint Operations".


(15) ICA Energy, Inc. appeared at hearing through counsel, but did not offer 
testimony or oppose the granting of this application. Patterson Properties and CML 
Exploration LLC appeared at hearing through counsel and offered a statement in support 
of the pooling application submitted by Mewboume. No other party appeared at the 
hearing, or otherwise opposed the granting of either application.
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The Division concludes as follows:


(16) With competing pooling applications for the development of the same 
area, the Oil Conservation Commission has established precedent in Commission Order 
No. R-10731-B (Cases No. 11666 De Novo and No. 11677 De Novo) for comparing and 
assessing the evidence presented in support of the applications. The order identified the 
following list of criteria for use in the selection of the application with the best 
qualifications:


(a) a comparison of geologic evidence presented by each party as it relates 
to the proposed well location and the potential of each proposed 
prospect to efficiently recover the oil and gas reserves underlying the 
property [Findings Paragraph (23)(f)];


(b) a comparison of the risk associated with the parties’ respective 
proposal for the exploration and development of the property 
[Findings Paragraph (23)(h)];


(c) a review of the negotiations between the competing parties prior to the 
applications to force pool in order to determine if there was a “good- 
faith” effort [Findings Paragraph (23)(g)];


(d) a comparison of the ability of each party to prudently operate the 
property and, thereby, prevent waste [Findings Paragraph (23)(i)];


(e) a comparison of the differences in well cost estimates (AFEs) and 
other operational costs presented by each party for their respective 
proposal [Findings Paragraph (23)(j)]; and


(f) an evaluation of the mineral interest ownership held by each party at 
the time the application was heard [Findings Paragraph (23)(d) and 
(e)].


Of these criteria described in Order No. R-10731-B, the Commission stated that the 
comparison of the geologic evidence and prospect differences between the two 
applications is “the most important consideration in awarding operations to competing 
interest owners” [Findings Paragraph (23)(f)].


(17) Upon review of the evidence presented at hearing, the Division finds no 
significant difference in the geologic evidence and the related potential to efficiently 
recover the oil and gas reserves underlying the property. Both Mewboume and Black 
Mountain presented geologic interpretations that were equivalent including the selection 
by each party for the same North-South orientation for their proposed horizontal wells.


(18) Additionally, both parties assigned the same risk factor including 
requesting similar overhead charges for drilling and operation, provided sufficient
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evidence that negotiations were conducted in good faith, and submitted well cost 
estimates that were comparable based on the respective drilling program offered by each 
party.


(19) Black Mountain presented a plan of development with a lV^mile 
horizontal well, but this operator could not offer any evidence of prior experience for 
completing a well of this length in the State of New Mexico.


(20) Mewboume provided sufficient evidence establishing a greater capacity to 
prudently operate the property based on successful drilling operations for the targeted 
interval in this area along with active production from its existing horizontal well 
completed in the 3rd Bone Spring sand and located in the W/2 W/2 of Section 15.


(21) Mewboume proved a larger control of the working interest for Section 15 
with approximately 74 percent committed to Mewboume while Black Mountain could 
provide documentation of approximately 24 percent committed to their proposed well.


(22) Finally, the Division identified a potential for “stranded acreage” in 
Section 10 should the three lVi-mile horizontal wells proposed by Black Mountain be 
approved. The continued development of Section 15 with one-mile horizontal wells as 
proposed by Mewboume will prevent waste while protecting the correlative rights of 
mineral interest owners in Section 10.


(23) Mewboume Oil Company should be designated operator of the Pronghorn 
15 B3AP Federal Com Well No. 1H and the proposed spacing unit and project area.


(24) The application of Black Mountain Operating, LLC in this case should be
denied.


(25) Approval of the proposed non-standard Unit will enable Applicant to drill 
a horizontal well that will efficiently produce the reserves underlying the Unit, thereby 
preventing waste, and will not impair correlative rights.


(26) Two or more separately owned tracts are embraced within the Unit, and/or 
there are royalty interests and/or undivided interests in oil and gas minerals in one or 
more tracts included in the Unit that are separately owned.


(27) Applicant is owner of an oil and gas working interest within the Unit. 
Applicant has the right to drill and proposes to drill the proposed well to a common 
source of supply within the Unit at the proposed location.


(28) There are interest owners in the Unit that have not agreed to pool their 
interests.


(29) To avoid the drilling of unnecessary wells, protect correlative rights, 
prevent waste and afford to the owner of each interest in the Unit the opportunity to
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recover or receive without unnecessary expense its just and fair share of hydrocarbons, 
the application of Mewboume in Case No. 15600 should be approved by pooling all 
uncommitted interests, whatever they may be, in the oil and gas within the Unit.


(30) Any pooled working interest owner who does not pay its share of 
estimated well costs should have withheld from production its share of reasonable well 
costs plus an additional 200% thereof as a reasonable charge for the risk involved in 
drilling the proposed well.


(31) Reasonable charges for supervision (combined fixed rates) should be fixed 
at $7,500 per month while drilling and $750 per month while producing, provided that 
these rates may be adjusted annually pursuant to the overhead section of the COPAS 
form titled “Accounting Procedure-Joint Operations.”


IT IS THEREFORE ORDERED THAT:


(1) The application of Black Mountain Operating, LLC in Case No. 15630 for 
an order pooling all mineral interests in the Bone Spring formation underlying the E/2 
E/2 of Section 15 and the E/2 SE/4 of Section 10, both in Township 23 South, Range 34 
East, NMPM, Lea County, New Mexico, thereby forming a non-standard 240-acre, more 
or less, oil spacing and proration unit and project area in the Antelope Ridge; Bone 
Spring, West Pool, with said unit to be dedicated to applicant’s Duke Federal 10 Well 
No. 26H (API No. 30-025-pending), a horizontal well to be drilled from a surface 
location 2442 feet from the South line and 461 feet from the East line (Unit I) of Section 
10, Township 23 South, Range 34 East, NMPM, to a terminus 330 feet from the South 
line and 461 feet from the East line (Unit P) of Section 15, Township 23 South, Range 34 
East, NMPM, is hereby denied.


(2) A non-standard 160-acre, more or less, oil spacing and proration unit and 
project area (the "Unit") is hereby established for the Bone Spring formation (Antelope 
Ridge; Bone Spring, West Pool (Pool code 2209)) consisting of the E/2 E/2 of Section 
15, Township 23 South, Range 34 East, NMPM, in Lea County, New Mexico.


(3) Pursuant to the application of Mewboume Oil Company (“Mewboume”), 
all uncommitted interests, whatever they may be, in the oil and gas in the Bone Spring 
formation underlying the Unit, are hereby pooled.


(4) The Unit shall be dedicated to the Pronghorn 15 B3AP Federal Com 
Well No. 1H (API No. 30-025-43912), a horizontal well to be drilled from a surface 
location 185 feet from the North line and 660 feet from the East line (Unit A) of Section 
15, to a terminus 330 feet from the South line and 450 feet from the East line (Unit P) of 
Section 15, both in Township 23 South, Range 34 East, NMPM. The completed interval 
of the proposed well will be orthodox.
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(5) The operator of the Unit shall commence drilling the proposed well on or 
before December 31, 2018, and shall thereafter continue drilling the proposed well with 
due diligence to test the Bone Spring formation.


(6) In the event the operator does not commence drilling the proposed well on 
or before December 31, 2018, Ordering Paragraphs (1) and (2) shall be of no effect, 
unless the operator obtains a time extension from the Division Director for good cause 
demonstrated by satisfactory evidence.


(7) Should the proposed well not be drilled and completed within 120 days 
after commencement thereof, then Ordering Paragraphs (1) and (2) shall be of no further 
effect, and the Unit and project area created by this order shall terminate, unless the 
operator appears before the Division Director and obtains an extension of the time for 
completion of the proposed well for good cause shown by satisfactory evidence. If the 
proposed well is not completed in all of the spacing units included in the proposed Unit 
within 120 days after commencement of drilling, then the operator shall apply to the 
Division for an amendment to this Order to contract the Unit so that it includes only those 
spacing units in which the well is completed.


(8) Upon final plugging and abandonment of the proposed well and any other 
well drilled on the Unit pursuant to Division Rule 19.15.13.9 NMAC, the pooled Unit 
created by this Order shall terminate, unless this Order has been amended to authorize 
further operations.


(9) Mewboume Oil Company (OGRID 14744) is hereby designated the 
operator of the well and the Unit.


(10) After pooling, uncommitted working interest owners are referred to as 
pooled working interest owners. (“Pooled working interest owners” are owners of 
working interests in the Unit, including unleased mineral interests, who are not parties to 
an operating agreement governing the Unit.) After the effective date of this Order, the 
operator shall furnish the Division and each known pooled working interest owner in the 
Unit an itemized schedule of estimated costs of drilling, completing and equipping the 
proposed well ("well costs").


(11) Within 30 days from the date the schedule of estimated well costs is 
furnished, any pooled working interest owner may have the right to pay its share of 
estimated well costs to the operator in lieu of paying its share of reasonable well costs out 
of production as hereinafter provided, and any such owner who pays its share of 
estimated well costs as provided above shall remain liable for operating costs but shall 
not be liable for risk charges, fooled working interest owners who elect not to pay their 
share of estimated well costs as provided in this paragraph shall thereafter be referred to 
as "non-consenting working interest owners."


(12) The operator shall furnish the Division and each known pooled working 
interest owner (including non-consenting working interest owners) an itemized schedule
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of actual well costs within 90 days following completion of the proposed well. If no 
objection to the actual well costs is received by the Division, and the Division has not 
objected, within 45 days following receipt of the schedule, the actual well costs shall be 
deemed to be the reasonable well costs. If there is an objection to actual well costs within 
the 45-day period, the Division will determine reasonable well costs after public notice 
and hearing.


(13) Within 60 days following determination of reasonable well costs, any 
pooled working interest owner who has paid its share of estimated costs in advance as 
provided above shall pay to the operator its share of the amount that reasonable well costs 
exceed estimated well costs and shall receive from the operator the amount, if any, that 
the estimated well costs it has paid exceed its share of reasonable well costs.


(14) The operator is hereby authorized to withhold the following costs and 
charges from each non-consenting working interest owner’s share of production from 
each well:


(a) the proportionate share of reasonable well costs 
attributable to each such owner; and


(b) as a charge for the risk involved in drilling the well,
200% of the above costs.


(15) The operator shall distribute the costs and charges withheld from 
production, proportionately, to the parties who advanced the well costs.


(16) Reasonable charges for supervision (combined fixed rates) for the well are 
hereby fixed at $7,500 per month while drilling and $750 per month while producing, 
provided that these rates may, at the operator’s discretion, be adjusted annually pursuant 
to the overhead provisions of the COPAS form titled “Accounting Procedure-Joint 
Operations.” The operator is authorized to withhold from each pooled working interest 
owner’s share of production from the subject well, such owner’s proportionate share of 
both the supervision charges and the actual expenditures required for operating the well, 
not in excess of what are reasonable.


(17) Except as provided above, all proceeds from production from the proposed 
well that are not disbursed for any reason shall be held for the account of the person or 
persons entitled thereto pursuant to the Oil and Gas Proceeds Payment Act (NMSA 1978 
Sections 70-10-1 through 70-10-6, as amended). If not disbursed, such proceeds shall be 
turned over to the appropriate authority as and when required by the Uniform Unclaimed 
Property Act (NMSA 1978 Sections 7-8A-1 through 7-8A-31, as amended).


(18) Any unleased mineral interests shall be considered a seven-eighths (7/8) 
working interest and a one-eighth (1/8) royalty interest for the purpose of allocating costs 
and charges under this Order. Any well costs or charges that are to be paid out of
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production shall be withheld only from the working interests’ share of production, and no 
costs or charges shall be withheld from production attributable to royalty interests.


(19) Should all the parties to this compulsory pooling order reach voluntary 
agreement subsequent to entry of this Order, this Order shall thereafter be of no further 
effect.


(20) The operator of the well and the Unit shall notify the Division in writing 
of the subsequent voluntary agreement of all parties subject to the compulsory pooling 
provisions of this Order.


(21) Jurisdiction of this case is retained for the entry of such further orders as 
the Division may deem necessary.


DONE at Santa Fe, New Mexico, on the day and year hereinabove designated.


SEAL


DAVID R. CATANACH 
Director


STATE OF NEW MEXICO 
OIL






