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Page 3
(Time noted 10:18 a.m.)

HEARING EXAMINER ORTH: Finally moving on to our
last case. This i1s 21346. Allar Development is the
Applicant.

Mr. Padilla, 1 believe you entered an
appearance for the Applicant.

MR. PADILLA: Yes, 1 did.

Ernest L. Padilla for Allar Development.

HEARING EXAMINER ORTH: All right. Thank you.

And Devon Energy entered an appearance. |
see Avadie & Schill.
Mr. Savage, is that true again for Devon?

MS. SAVAGE: Yes, Madam Examiner. Darin Savage
with Avadie & Schill on behalf of Devon Energy Production
Company, LP.

HEARING EXAMINER ORTH: Thank you. Let me pause
a moment to see iIf there are any other appearances.

(Note: No response.)

We have argument today on Devon®s Motion to
Dismiss. The pleadings I have iIn connection with this
motion are the Motion to Dismiss by Devon, the Response to
the Motion to Dismiss by Allar, and Devon®s Reply to
Allar®™s Response.

Mr. Savage, if you would begin. It was

your motion.
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MR. SAVAGE: Yes. Thank you, Madam Examiner.

So this case seems pretty straightforward
to us, to Devon. And looking at the case law that was
used by both Devon and Allar that both parties rely on,
this seems to be clear that the case law supports Devon®s
position. So 1711 just —- 1711 go step by step through
this, hopefully provide some clarity.

So one, No. 1, the main issue. The main
issue Is whether the Division should open Devon®s pooling
cases based on the contractual terms of an exploration
agreement, an exploration agreement that has expired under
its own terms 17 years ago or thereabouts, and over which
Allar Development and Devon are iIn disagreement.

So this is basically a dispute over
contractual terms.

Now, the exploration agreement, and It"s
just the exploration agreement, is referenced in an
assignment from Oxy to Devon, and this is the assignment
by which Devon gets its interest iIn the unit.

So both parties acknowledge that this
assignment was referenced, and therefore i1t provides
constructive notice of record, and -- but i1t only provides
constructive notice as to the terms of the agreement
itself and nothing else.

And so Devon did a review of the record,
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they noted the exploration agreement, and then they
reviewed and investigated the terms of the exploration
agreement.

When they looked at the terms of the
exploration agreement they came to Article 5, and that"s
part 5.1. And 5.1 is a rather ambiguous provision. It --
it gives us contractual contingency. 1It"s -- you know,
the parties in the exploration agreement are trying to
develop multiple sections, a large geographic area, and
even can have provisions to expand the geographic area.
And so once they zero In on a prospect, that provision 5.1
requires the parties or a successor party who participates
when the exploration agreement is in effect, It requires
the parties to choose between two operators, KOC or ECHO,
those were the operators at the time of the agreement, and
then i1t gives them the option to, once they choose an
operator, to enter iInto a JOA. There"s no JOA executed or
set in place. They get the option to enter into a JOA.

And then there"s a recommended form for
that JOA, or a template that"s attached as an appendix iIn
this exploration agreement.

So the terms of the exploration
agreement -- because they do not provide and execute a
valid JOA, it basically goes to another level of inquiry,

and that"s an Inquiry Notice.
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So once Devon®s satisfied there”s
Constructive Notice of the exploration agreement, then
they step down to looking at the Inquiry Notice, and that
IS, you know, the obligation to iInvestigate whether a
governing JOA exists.

So Devon entered into communications with
Allar Development by email and exchanged information,
exchanged -- uh, proposed a JOA that Devon had, made
inquiries with other parties regarding the exploration
agreement. Made inquiries with Oxy, for example. And Oxy
said, ""No, we never exec -- there was never executed a JOA
pursuant to the exploration agreement."

So Devon satisfied, as far as we can tell,
all standards of diligent inquiry and search in review of
the record and in its communications with Allar, and was
not able to find or obtain any existing JOA.

In fact, in our Reply, in Devon"s Reply to
Allar®s Motion to Dismiss, Response to Motion to Dismiss,
Devon communicated with Allar right up to the day before
the hearing, March 4th. The hearing was on March 5th. So
Devon communicated with Allar right up to the day before
the hearing, trying to find out what the status of Allar
was, whether a JOA existed, and they included that
communication as Exhibit B of Devon"s Reply to Allar™s

Development Response, Allar®s Response to Motion to
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Dismiss.

IT 1 could just read that email that Allar
sent to Devon. It said: Verl, (phonetic), we would have
no problem signing a JOA in this area if everyone signs
and we can see the final version.

And then he says: Please send the latest
JOA version so we can evaluate.

So this i1s the day before the hearing, the

pooling hearing, so if you -- so, Madam Examiner, if you
woulld put yourself iIn Devon"s shoes. 1 mean it looks to
Devon -- Devon saw this. |If there was an existing JOA

that governed the subject lands then you would think that
Allar would have presented i1t at this point. You would
think that they would not have agreed to sign Devon®s
proposed JOA, and not -- and see the latest version of the
JOA.

So they put -- basically Allar put Devon in
the position of that -- you know, being informed that they
are not going to sign the JOA before the hearing but being
informed that they would sign the JOA after they look at
it after everybody else has signed it. The only
conclusion for Devon was that Allar presents itself as an
uncommitted interest owner, uh, and they are willing to
be -- are consenting to the pooling and they are willing

to be subject to the pooling until after they see the
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final version of the JOA.

And that seems like a reasonable
conclusion.

So Allar failed to provide the JOA to Devon
prior to the hearing; Allar failed to make an appearance
under proper procedural due process and protest the
hearing; they have not produced a JOA to the Division at
the hearing; they have not produced a JOA iIn its
Applications for Reopen; and more recently they have not
produced the JOA iIn response to Devon®a motion.

So in looking at the case law, the case law
seems to support Devon. Allar cites two cases, NBI
Services v. Commission, Corporations Commission. That"s
an Oklahoma case. And then also another Oklahoma case,
Chesapeake v. Burlington.

NBl Services, is really —- it"s a textbook
example of what Allar would need to do to prevail in its
position. So in NBI Services, NBI is a party, received
Notice of the pooling from the Commission, from the
Corporation Commission in Oklahoma. And it didn"t
disregard that Notice. It respected the procedural due
process that was required of a hearing and the authority
of the Commission, and so 1t made an appearance into the
hearing and i1t entered a protest, and then at the hearing

it presented to the Commission. And the other party an
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existing, valid governing JOA to which NBlI was subject.
And as a result the court under those facts said, yes,
under those facts NBI is subject to the JOA and therefore
the Commission does not have jurisdiction to pool the
interest.

So that"s what Allar, you know, should have
done 1T they wanted to prevail in this application, but
what they did is what they did in the other case they have
cited, and that"s Chesapeake v. Burlington. And in that
case Burlington received Notice of the pooling hearing,
failed to respond to the Notice, failed to make an
appearance, failed to protest because i1t believed it was
subject to this JOA that i1t had, and then i1t failed to
make a selection under the Pooling Order that was issued.

So when Burlington challenged this matter,
the 0OCC, the Commission said the Pooling Order stands, the
trial court said the pooling order stands, and the
appellate court said the Pooling Order stands.

The JOA at that point, because -- uhm, did
not override a valid Pooling Order that was issued under
the powers of the Commission, and the proper venue for the
dispute of the JOA as a contract then becomes the district
court®s, and the appellate court confirmed that.

So if we believe this Is a proper decision

of the Division here to protect the integrity of the
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procedural due process in i1ts hearings, on which all

parties rely, both interest owners and the applicants both

rely on the integrity of the due process, we respectfully

request that Allar®s application to reopen be dismissed.
Thank you.

HEARING EXAMINER ORTH: All right. Thank you,
Mr. Savage.

Mr. Padilla, your response, please.

MR. PADILLA: 1In the argument that Mr. Savage
made In the Mewbourne cases, all of a sudden 1 looked to
make sure that I was in the right case, because he seemed
to be making a case identical to the one that he made
here. Just judging from the pleadings in the Mewbourne
cases, Ascent and Apache cases, it seems to me that that
argument has to be reviewed by the Division over again

The argument of res judicata and collateral
estoppel really doesn"t make any sense when it becomes a
jurisdictional argument based on Section 17-2-17C.

IT you have a consenting interest owner to
a joint operating agreement that is attached in this case
to the exploration agreement, then I think -- and we"ve
demonstrated that when you have essentially covenants
running with the land, any subsequent assignee Is going to
be bound by the terms of that.

Devon chose to ignore the operating
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agreement that has been used iIn about 25 wells that have
been drilled under the exploration agreement.

That joint operating agreement has been
followed and most recently was followed by Oxy in 2016, 1
believe, and drilled using that joint operating agreement.

The argument that is made by Devon is that
operating agreement was not signed.

When 1 attach something to an agreement, or
agreements that 1 have seen that attach something to be
followed as the guide for operating and drilling wells,
iIt"s Incorporated into the base agreement. That agreement
was signed by all the interest owners, and we demonstrated
that in the chain of title, uhm, that exploration
continues.

There®s an argument about that the
agreement terminated, no one continued, but It created a
covenant that runs with the land irrespective of whether
or not the terms of the agreement have expired or the
term.

The -- 1 recall arguing cases, take-or-pay
natural gas contract cases, where iIn iInterstate commerce
that once dedicated always dedicated was the rule. That
seems to be applicable here because i1t runs with the land.

We"ve cited this TransTexas Gas Corporation

vs. Forcenergy Onshore case that says you got to follow
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and take subject to the agreements.

What is amazing iIn this case is that Devon
argues that the assignment it took from Oxy means nothing,
essentially; that they can ignore the fact that they took
subject to the exploration agreement, which had the format
for the operating agreement attached to it.

IT you go to Section 70-2-17(c) we have
alleged there"s nothing factual. We did not attach
affidavits or anything, neither did Devon, other than its
interpretation and our interpretation of what went on iIn
the negotiations.

One of the -- but one of the concerns was
that at least from the Allar standpoint is that they were
willing to participate iIn the wells under the operating
agreement which they thought they were bound by.

So -- and they stood by that.

I recall a case a few years ago where |
filed a Compulsory Pooling Application for a client. The
other party, one of the majors, brought out an operating
agreement that called for the drilling of a deep gas well,
and 1t did not have any segregation, vertical segregation.
And essentially the Division told me: If you want to find
out whether this 35-year-old operating agreement is any
good, you"re going to have to go to court.

The practical choice there was we had to
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withdraw the Application because the operating agreement
was there. In other words, the decision at that time --
there was no written decision. We had a hearing, or some
type of a consensus hearing that was being held at the

time. They said, "Well, there®s an operating agreement.”

And 1 argued it was 35 years old, i1t didn"t
apply to the upper formation that we sought to force pool,
and so that"s where it stood.

So I -- when you look at Section 70-2-17 we
are contending that jurisdictionally the Oil Conservation
Division could not have made those Orders as to Allar
because there was an existing operating agreement. There
has to be a factual finding not about interpretation of
the agreement or whether the agreement applies but whether
there is a -- an operating agreement that binds Devon and
whether or not the Division in an affidavit case could
essentially destroy property rights held by Allar.

I know underlying all of this iIs the same
argument that Mr. Savage made earlier about the issues
have changed -- or one of the counsel made, 1"m not
attributing 1t to Mr. Savage, but in the Mewbourne cases
where conditions in the oil industry dictate prudence as
far as an evaluation of wells and whether to go forward
with the continuous development plan that Devon seems to

be applying here.
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The motivation for that we don"t know, and
it shouldn®"t be part of this consideration, but the
argument made by Devon is, uh, -- iIn a jurisdiction case
should be reviewed by the Oil Conservation Commission,
because I learned a long time ago that jurisdiction trumps
anything in terms of whether or not there was Notice. If
the Division did not have Notice or did not have
jurisdiction because Allar was a consenting party to a
joint operating agreement, then the argument that Allar"s
bound by didn"t appear at the hearing but i1s bound by the
Order, or the various Orders that were issued.

The fact of the matter is, is that all of
the lands iIn Section 26 and 23 underlying the spacing
units are subject, we contend, to the Operating Agreement
and the exploration agreement that was signed by all of
the parties at that time. But as that agreement 1is
succeeded, we don"t -- everybody continues to be bound by
the chain of title, the documents that are subject to the
exploration agreement.

One of the cases we cited includes areas of
mutual iInterest and that sort of thing. Those are bound
by -- those are subject to the main agreement. You know,
I"ve never seen where a -- you attach a document to
something and everybody has to sign that when it"s

incorporated by reference.
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There®s an argument whether or not iIt"s
incorporated by reference. Mr. Savage argues that it"s
not incorporated, it"s referred to, or something in terms
of a reference. And that seems absurd.

Now, in the Reply filed by Devon the
argument is made that we, or Allar, speculates that there
exists an operating agreement. There®s no speculation
about that. The original contract package that was signed
by Allar®s predecessors-in-interest and that has been
followed since that time, whether or not some of the lands
that followed have stayed under the terms of that
exploration agreement, is not really relevant. The
question iIs that Sections 22 and -- 23 and 26 are, all of
those lands are committed to that operating agreement and
the exploration agreement.

We submit that it"s one and the same.

So I don"t see the distinction. And this
argument of preclusive effect is not applicable because it
becomes a jurisdictional argument under 70-2-17(c).-

That statute is very clear. We have cited
Oklahoma, and Mr. Savage has referenced those cases and
discussed those cases iIn his argument, and they just call
for re-opening these cases for only the specific
determination as to whether Allar is a consenting or

nonconsenting party under this statute.
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IT It"s a consenting party then the
jurisdiction of the Division to issue an Order is not
applicable. They don"t have jurisdiction where there is a
consenting party.

And it goes back to the same experience I
had before where 1 was told by the Division essentially:
IT you want to find out whether or not this 35-year-old
joint operating agreement applies to the upper formation
you"re going to have to go to court.

And I don"t want to go to court, but this
IS where this is heading iIn terms of -- and luckily -- we
don"t have case law Iin New Mexico, but Mr. Savage is
correct Oklahoma does have considerable, or at least some
case law on this issue where you have i1dentical spacing
statutes -- or not spacing but compulsory pooling statutes
that are applicable.

The case law supports Allar in this case
that the JOA attached to that original agreement should --
iIs the one that should be followed.

Now, whether or not Devon likes it or
doesn®t like the terms of it, we argue that they"re bound
by 1t and under the terms of that JOA Allar was willing to
participate in drilling these wells.

And I know this is not relevant to this

case or anything, but the compulsory pooling cases, iIn
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today~s climate, you know when you have essentially, my
understanding is they have three rigs ready to drill these
wells. That means Allar would have a commitment of
roughly $10 million that they have to pony up immediately.

But I think the jurisdictional issue is
there, and 1 think that the Division should reopen this
case to determine whether or not you have -- 1t is a
nonconsenting interest owner or whether or not it is a
consenting owner subject to the operating agreement.

I think Mr. Savage®s argument on Oklahoma case
law 1s -- uh, he argues that it applies/doesn”t apply, but
if you read those cases closely, and the parts that we
have cited in our response points to a determination that
the -- that this case should be reopened to decide whether
or not the issuance of the Orders were procedurally
correct and whether or not it had subject matter
jurisdiction to issue the Orders.

So I"m not -- 1 think that the Division
should, as we requested, should reopen these cases for the
limited purpose of deciding whether or not It°s a
consenting -- Allar was a consenting or nonconsenting
party under 70-2-17(c).

Once that finding gets made, and -- but I
think out of prudence and caution on the jurisdictional

Issue under that statute, 1t -- we"re not asking the
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Division to determine a private dispute as between whether
or not the contract is any good or whether it runs with
the land or anything else. Case law points to that.

And 1 think the Division should look at
this and decide that, yeah, we overstepped.

But to be fair, the Division did not know
that, and neither did Devon disclose or say anything with
respect to whether or not iIs there maybe an existing joint
operating agreement that controlled the drilling of wells
in Sections 23 and 26.

111 leave it at that, and 1 think we stand
by the argument that we made In our Response and that
these cases should be reopened.

HEARING EXAMINER ORTH: Thank you, Mr. Padilla.

Mr. Savage, do you have anything to add to
your. ..

(Note: Pause.)

MR. SAVAGE: So every case that was cited in the
filings, In every agreement that was part of the facts
there was a JOA that was executed, specifically executed
by the parties. It describes, | believe with legal
specificity, the lands involved, and it was produced as a
governing JOA for those lands. Here we do not have that.
We have a contractual contingency and an exploration

agreement that gives a contractual option for the parties
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to enter a JOA, but there is no JOA entered. If there was
a JOA entered into 1t would have been produced by now,
especially given the last correspondence between Devon and
Allar.

Mr. Padilla says that if that template is
not binding then the exploration agreement doesn"t mean
anything.

Well, the exploration agreement does mean
something, and what the exploration agreement means 1is
that there®s Notice of record that a JOA could exist. And
1T a JOA was entered iInto and executed under that
provision, paragraph 5.1, then that JOA would be binding
on the lands and on the parties, and Devon would have
acknowledged that and would have viewed Allar differently.

But 1t didn"t view Allar differently
because of the last communication that they were going to
sign Devon®s JOA and the language of this exploration
agreement that shows that there was no JOA, only a
recommended template should the parties enter into a JOA
under those contractual terms.

So 1T the Division tries to find a JOA they
are going to have to interpret those contractual terms to
see 1T the parties, while the agreement was in effect
prior to its expiration, to see i1If those terms allowed the

parties to have entered a JOA for the lands.
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So all these arguments -- all these
arguments Allar could have made, Allar could have made had
they respected the procedural due process of the hearings
and had they entered an appearance prior to the hearing
and showed up and objected and protested.

It"s as easy as that. |If they had done
that then we wouldn®t be having this post hoc argument or
application to reopen. It would have been decided at the
time of the hearing.

And just one last point. So Allar
Company -- Allar Development, the Applicant in this
hearing, iIn this motion hearing, they received their
interest in the subject lands, Section 23 and 26, from
Allar Company, the Allar Company, and that was by an
assignment that 1 have attached in my Reply.

And this was done after the Oxy/Devon
assignment.

So Allar Company was an original party to
the exploration agreement. Allar Company, if they were
subject to a JOA or i1f they were subject to the
exploration agreement that -- of which, you know, a JOA
woulld have existed, they certainly would have been aware
of that and they would have, 1 would assume would have put
that in as a reference in the conveyance from the Allar

Company to Allar Development. But they did not. In fact
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that assignment from the Allar Company, who was the
original member of the exploration agreement, it
references neither the exploration agreement nor does it
reference any existing JOA.

So that seems to be rather telling that a
JOA does not exist.

And for those reasons we ask that the
Division deny the application to reopen.

Thank you.

HEARING EXAMINER ORTH: Thank you, Mr. Savage.

Mr. Cox, did you have questions of either
counsel?

MR. COX: No, Madam Examiner. 1 have no
questions at this time.

HEARING EXAMINER ORTH: Thank you.

Mr. McClure?

MR. McCLURE: Yes, ma“"am. 1 do have a few
questions.

MR. McCLURE: In regards to the original
exploratory unit agreement, has that been submitted to the
OCD as of yet? Do we have that?

MR. SAVAGE: Mr. Examiner, yes, you have it as
an exhibit in our filings regarding the Application to
Reopen. 1It"s -- the relevant sections that are involved

are included and they can be reviewed by the OCD.
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MR. McCLURE: Okay. Sounds good.

I was just confirming that we did have
that.

The other question 1 had: Mr. Padilla
references a case involving a 35-year-old JOA that was
dismissed. Do you have reference with anything being
submitted to us in regards to the case number that that
was?

MR. PADILLA: 1 have -- I didn"t want to mention
the i1nnocent parties in this case, but that case involved
an application of Lime Rock Resources that 1 filed, and
Mewbourne Oil opposed that and brought out the joint
operating agreement. |1 can get you that case.

But we saw the light at the end of the
tunnel 1n that case, and we decided to withdraw the
application based on the OCD"s consensus.

It wasn*t -- the way they had those
hearings it was more like a status conference where 1
think the counsel for the Division at that time,

Mr. Brooks, pretty much said, "You better go to court to
find out whether or not you have -- the contract exists.”

But 1 can make that available to you.

MR. McCLURE: That could potentially be helpful.

The other question 1 guess | have that may

be more prudent in regards to that is: Is the original

PAUL BACA PROFESSIONAL COURT REPORTERS

500 FOURTH STREET NW - SUITE 105, ALBUQUERQUE, NM 87102




© 00 N oo o A w N P

=
o

11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Page 23

joint operating agreements that was involved in that case,
is that a part of that case file, do you know?

MR. PADILLA. 1 think 1t is. 1 think when
Mewbourne pulled i1t out we had a copy of it.

And 1 know that we argued the contract area
strenuously because it didn"t have any depth limitations,
it was just -- 1 think it may have said from the surface
to the base of the Morrow Formation, but 1 can®t remember.
All 1 know i1s that my client decided to withdraw the case
because court proceedings would take fairly -- too much
time.

MR. McCLURE: Okay. Sounds good. That was all
the questions that I had. Thank you, Madam Examiner.
HEARING EXAMINER ORTH: Thank you, Mr. McClure.

It seems like we"ve come to the end of our
docket this morning. The Motion to Dismiss will be taken
under advisement and an Order will be forthcoming at some
point. |If there®s nothing else, I"m hoping everyone has a
great rest of the week, and we will talk with you again
two weeks from now. Thank you all very much.

MR. SAVAGE: Thank you, Madam Examiner. Have a
good day.

MR. PADILLA: Thank you.

HEARING EXAMINER: Thank you.

(Note: Time noted 10:40 a.m.)
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STATE OF NEW MEXICO )

:SS
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