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CHAIRWOMAN SANDOVAL: Moving on to Item Number 4

-— I"m sorry -- Agenda ltem Number 5, Case Number 21469,
application for rulemaking pursuant to 19.15.38(A) NMAC,
Petitioner WildEarth Guardians hereby petitions the New
Mexico Oil Conservation Commission to amend 19.15.34.20
NMAC, disposition of produced water and other oil field
waste, a rule to regulate the disposition, handling,
storage, recycling, treatment and disposal of produced water
In a manner that protects public health, the environment and
fresh water, NMSA 1978 70-2-12(B)(15).

The OCC/0OCD rules do not prohibit spills of
produced water. The proposed rule would fill that glaring
regulatory hole by specifically prohibiting the spilling or
releasing of produced water.

Upon application of WildEarth Guardians, the Oil
Conservation Commission will review the request for a
hearing on the rulemaking. Let"s see.

MS. MALAVE: Commissioner Sandoval, 1f I may?

CHAIRWOMAN SANDOVAL: Go ahead.

MS. MALAVE: 1 just want to clarify that the
motion that what the Commission is considering today is
simply whether or not to hold a rule hearing. And so iIf
you"ve reviewed the application, and 1t -- you"re going to
vote on whether or not to grant a rule hearing to initiate

that process or not.
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CHAIRWOMAN SANDOVAL: Well, thank you for the

clarification for the record. Commissioners, have you
reviewed the application from WildEarth Guardians?

COMMISSIONER KESSLER: Director, 1 have reviewed
the application, and I wonder if there may be a segment of
the hearing where we could ask a couple of clarifying
questions of the applicant.

CHAIRWOMAN SANDOVAL: Yes, that iIs permitted, as
well as both the New Mexico Oil & Gas Association and the
Oil Conservation Division have requested to make statements
today. So it might be best to first hear from or start with
Mr. Timmons.

Mr. Timmons, would you please give a brief
statement regarding the rulemaking petition and then we can
go into Commissioners®™ questions, and then we will go to the
New Mexico Oil & Gas Association, and then we can move on to
the Oi1l Conservation Division.

MR. TIMMONS: Thank you, Madam Chair, 1 would
like to take maybe five minutes, If that"s okay.

Madam Chair, Members of the Commission, again,
Daniel Timmons on behalf of WildEarth Guardians. Thanks for
the time today. 1 will try to be as brief as possible.

O1l and gas waste water, a/k/a produced water, 1iIs
toxic. The EPA and everyone else to study has confirmed

this basic uncontroversial fact. Produced water contains
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high levels of salts, heavy metals, organic compounds
including detox contaminants, fracking chemicals both known
and unknown and significant levels of radioactivity.

In fact, just this week researchers from Harvard
University released a new study documenting landscape level
radioactive contamination resulting from fracking across the
country.

At the Commission®s produced water rulemaking
back 1n July, Guardians and the public at large were frankly
shocked to learn that the Commission®s rules don"t actually
prohibit spilling this toxic oil and gas waste. But given
the staggering number of produced water spills that
routinely occur across the state, perhaps we should. 7000
produced water spills since 2010.

In the recent New Mexico Oil & Gas waste report
released by Earthworks identified 822 oil and gas waste
water spills in 2019 totaling 3.9 million gallons. To date
in 2020 there have 539 reported spills, 266 major ones by
October 1. That"s a major spill of more than 1000 gallons
every single day. This year alone more than 45,000 barrels
of produced water have been reported as spilled and OCD
records show that more than one-third of that was
unrecovered, and, quote, lost In the environment, 700,000
gallons of toxic produced water, simply lost.

As testimony back in July also showed, the vast
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majority of these spills are preventable. They are results
of human error, equipment failure and corrosion, causes
which could be largely eliminated through proper training,
maintenance and materials.

Now we recognize that the Commission®s rules
require reporting and clean up of spills, but frankly that
iIs simply not good enough to protect the public health
environment and fresh water resources as the legislature has
specifTically charged the Commission to regulate produced
water.

As we discussed back in July a produced water
pipeline that burst in January of this year showered a
family home with toxic rain of produced water. Penny
Aucoin®s chickens are now all dead. Her dog is dead,
euthanized after this exposure.

Now, the Division has reportedly deemed the spill
clean-up complete, but there is still benzene, chloride and
petroleum contaminants in the soil, and county health
officials have directed the family not to eat anything grown
on their property.

And this i1s just one of many examples that
highlights the need to prevent spills from happening in the
first place and not simply react after the fact. Guardian®s
rulemaking proposal is intended to fill that regulatory gap

and prohibit spills and releases of produced water.
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There is really not much else to say. Guardians
and the public don"t think 1t should be okay to spill toxic
oil and gas waste water here iIn New Mexico, period. So we
are asking the Commission to exercise i1ts authority and to
take this most basic step to protect public health, the
environment and fresh water resources by prohibiting spills
and releases of produced water.

Given the toxic emergency post by daily waste
water spills, we ask that you initiate a formal rulemaking
on this proposal to be heard as soon as possible, preferably
at your already-scheduled November meeting.

And again, | would be happy to answer any
questions that you may have. Thank you.

CHAIRWOMAN SANDOVAL: Thank you, Mr. Timmons.
Commissioner Kessler, did you want to begin with any
questions?

COMMISSIONER KESSLER: Thank you, Director. Mr.
Timmons, can you please explain to me why this rule,
proposed rule (unclear) produced water rather than spills
more generally?

MR. TIMMONS: Thank you, Commissioner. 1 think
In reviewing this we have come to the understanding that
broader reform on spills i1s likely needed. But given the
current legislative and regulatory push to open up new uses

of produced water, the recent rulemaking before the
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Commission and the efforts at NMED, we felt that i1t was
appropriate to focus on produced water as well as the fact
that there are, you know, multiple spills a day happening
across the state, daily major spills across the state, and
this just seems a huge regulatory gap, so we wanted to take
first a targeted approach at produced water and recognizing
that broader spills reform is likely needed as well.

COMMISSIONER KESSLER: Thank you. (unclear) to
amend this application for a proposed rulemaking hearing, or
will the proposed application stand as i1t 1s?

MR. TIMMONS: At this point our iIntention is to
maintain the rule as proposed. We believe that a broader
spills rule would likely require a, a new application or at
least a new notice given that i1if you went through the spills
rules in particular, 1t would invoke a different regulatory
provision, so we want to make sure that we provide proper
notice of what"s being proposed.

COMMISSIONER KESSLER: That was finishing my
question. Thank you.

CHAIRWOMAN SANDOVAL: Dr. Engler, do you have any
questions for Mr. Timmons?

COMMISSIONER ENGLER: No, I don®"t. Thank you.

CHAIRWOMAN SANDOVAL: Okay, I just have a couple
of brief questions. So you said you are going to do a more

targeted approach. 1 guess, are you familiar with OCD"s
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rules in that spills of all kinds are regulated under Part
29?

MR. TIMMONS: Yes, Commissioner, we"re aware that
they are regulated, but our reading of the rules and from
the testimony back in July, it"s pretty clear that those
rules do not actually prohibit spills.

CHAIRWOMAN SANDOVAL: Right. So but wouldn™t it
be more appropriate if you wanted to regulate spills for
that under 29 and not Part 347

MR. TIMMONS: 1 mean, 1 think that there are
certainly different ways that the Commission could approach
prohibiting spills. If the Commission was interested iIn a
broader rules to prohibit spills across the board including
oil and gas spills, certainly Part 29, the spills rule could
be a place to do that.

We have been focused on the produced water issue
just given the extreme volume of the produced water issue
right now, and again the current regulatory and legislative
focus on produced water. So given the efforts to expand
uses of produced water In the state right now, that®"s why we
focused on this.

We are certainly willing to investigate and work
with the Division or the Commission to craft a broader
spills reform, but we do feel that i1ts appropriate to take

a -- you know, given sort of the, I would say, the toxic
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emergency of produced water right now, that focusing right
on that produced water iIssue was our intention with this
rule.

CHAIRWOMAN SANDOVAL: So would i1t be accurate to
say that you are really only concerned about the produced
water spills and not the remainder of the spills that
happen?

MR. TIMMONS: No, 1 think we are absolutely
concerned about the rest of them, just the produced water
volume at this moment, we felt that a targeted approach is
the way we wanted to start this. Again, if -- actually, I
would be very interested to hear it the Commission is, |
guess, willing to entertain at least the general concept of
a spills -- of a broader spills prohibition which would
certainly, 1 think, be great information to have.

And I think we would, again, be willing to work
with the Division, Division staff, again, to craft a broader
spills rule 1T that was something that the Commission at
least sort of, I guess, generally was willing to entertain.

CHAIRWOMAN SANDOVAL: Okay. So are you aware of
all of the filing time lines and the procedures and
processes that go along with having a rulemaking hearing?

MR. TIMMONS: 1 have reviewed them, but I can"t
remember all of them off the top of my head, no.

CHAIRWOMAN SANDOVAL: So you had mentioned you
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wanted to have this rulemaking hearing during the November 4
hearing. There is some very rigorous scheduling time lines.
It has to be posted In the New Mexico Register. Those are
only posted twice a month on very certain days, you have
twice (unclear) those days then dictate public comment time,
et cetera.

The very soonest, due to like the regulatory time
line we could have this hearing, is mid December, which
basically butts up on Christmas, which iIs not something that
the Commission would be willing to do.

In addition, I think, as the public is very well
aware of, we will likely be having a rulemaking hearing
early on in 20 -- well, 2021 now on venting and flaring,
which will take the majority of the State®"s -- well, OCD"s
resources in order to implement.

So, in general, the earliest we can have this
rulemaking hearing would probably be in April. So if we
have venting and flaring, you know, 1f we"re addressing that
in early 2021 and we move into two months, a 60-day
legislative session this time, which doesn®"t end until the
very end of March, then we are looking at basically April.

So, you know, you said that something along the
lines of 1T the Commission or the Division were willing to
entertain a different rulemaking proposal, I mean, I think

the whole purpose of this whole process, the Commission --
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well, the Division doesn"t have to entertain any sort of
rule, you can propose whatever you want.

And due to regulatory time lines, if you were to
propose something (unclear) i1t"s probably going to impact
whatever sort of rulemaking time line that may be iIn effect.
So I just want to make sure you®ve done your homework and
understand those regulatory time lines are tied to a
rulemaking hearing.

MR. TIMMONS: Thank you, Madam Chair. I think a
great Christmas present for the people of New Mexico would
be to ban toxic spills. | appreciate the concerns about
folks®™ time and holidays, but 1 think that if that"s, if
that"s a doable thing, 1 think there is an emergency
situation iIn the state right now with multiple spills of
toxic waste occurring every single day.

So, again, | appreciate your concerns about
holidays and butting up with the holidays, but that is a
scheduled meeting on the Commission®s agenda or on their
calendar, 1 think 1t would be appropriate to move forward
with a hearing at that date i1f that date can be reasonably
Issued.

CHAIRWOMAN SANDOVAL: Okay. Well, we have heard
your perspective. Commissioners, do you have any additional
questions?

COMMISSIONER KESSLER: I want to simply state,
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Director, that 1 think an important component of this
hearing, 1 think, it"s a really important proposed rule,
rule change that has been submitted, and 1 would also like
to hear from the public on it, so I would like to ensure
that we have -- not only that we fulfill the public comment
requirement, but as for the produced water rule that was
recently heard before the Commission, consider, you know,
potentially an extended time frame so that we can receive
the public comment that we need to hear to support decisions
that we make. Thank you.

CHAIRWOMAN SANDOVAL: Thank you. So we"ll go
next to NMOGA and then the OCD and Commissioners and we"ll
circle back and discuss the proposal hearing time lines,
what those sort of public engagement requirements would be.

We did, as Commissioner Kessler mentioned, do an
extended comment and public engagement period on the front
end of the rule. 1 believe 30 days i1s what"s required, but
we did something around 50, and we would probably want to do
something synonymous here.

So let"s go to NMOGA and then OCD and circle back
around and have that discussion. Mr. Rankin, do you have
any statements?

MR. RANKIN: (Inaudible.)

CHAIRWOMAN SANDOVAL: You may be muted.

MR. RANKIN: (Inaudible.)
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CHAIRWOMAN SANDOVAL: Still can®t hear you.

MR. RANKIN: How is that?

CHAIRWOMAN SANDOVAL: There you go.

MR. RANKIN: My assistant switched my microphone
to the sound bar.

Good morning, Madam Chair, Commissioners, Adam
Rankin with the law firm of Holland & Hart and appearing on
behalf of NMOGA this morning. Thank you very much for the
opportunity to respond.

At this time NMOGA is still evaluating the
proposed rule, but, in general, iIn considering the
proposals, we don"t necessarily see a great need for the
rulemaking or the proposed changes at this time.

As has been mentioned, the OCD does have a
separate rule addressing spills, and in that rule it
identifies -- 1t didn"t use the word "prohibit,” but it
uses the word "unauthorized.” So any release of any fluid
that 1s not permitted is unauthorized.

So whether you use the word unauthorized or
prohibited, it seems the intent is the same. And then of
course under that rule there i1s a strong enforcement
provision that gives the Division and Commission authority
to enforce against parties who have not complied with the
rule willing to unauthorize, so 1| have been through that, 1

know i1t"s stringent enforcement Division.
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So at this time, in light of that, you know, I

think it"s a little bit of a semantics game at this point,
so we don"t feel a great need to go through the rulemaking
and take the effort and time.

But with that, we would like to reserve the
opportunity to further comment depending on how the
Commission decides whether to proceed or not.

And then finally on the rulemaking application
itself, the applicants cite to an incident that I™m
intimately familiar with. 1 just want to point out, I"m not
aware the Division did approve the closure of that release.
I"m not aware of any independent analysis at all that
indicates there is still any unhealthy levels of
contaminants iIn the soil of any kind, so | take issue with
that.

I*m very familiar with this case, and I"m not
aware of a single independent analysis out there that shows
anything other than that the cleanup met closure
requirements imposed by the Division.

So I, 1 just want to state my, my concern that
that was considered iIn this application because 1"m not --
unless Mr. Timmons can point me to where those are, | think
he maybe took it from a newspaper article, and 1"m not aware
of any analysis that supports his statement.

With that, Madam Chair, we have no further

PAUL BACA PROFESSIONAL COURT REPORTERS

500 FOURTH STREET NW - SUITE 105, ALBUQUERQUE, NM 87102




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Page 16

comments at this time other than to evaluate the application
and think maybe 1t might be better served on other matters
that are (unclear).

CHAIRWOMAN SANDOVAL: Thank you, Mr. Rankin. Do
any of the Commissioners have any questions for Mr. Rankin?

COMMISSIONER KESSLER: No questions.

COMMISSIONER ENGLER: No, Madam Chair.

CHAIRWOMAN SANDOVAL: Thank you. Mr. Ames, would
you like to make any statement?

MR. AMES: (Inaudible.)

CHAIRWOMAN SANDOVAL: 1 think you®"re on mute, Mr.
Ames.

MR. AMES: Let"s start again.

CHAIRWOMAN SANDOVAL: Okay.

MR. AMES: Thank you, Ms. Sandoval. Good
morning, Madam Chair, Members of the Commission, Eric Ames
for the Oil Conservation Division. Appreciate the
opportunity to address you this morning.

OCD is concerned about this petition. It appears
to amend the wrong part of the OCD rules. WEG proposes to
amend Part 34. According to the petition WEG"s objective is
to prohibit and make subject to enforcement the unauthorized
release of produced water. Putting aside the merits of the
proposal, Part 34 is not the right place for the proposed

amendment.
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Part 34 authorizes the transportation, disposal,
recycling and reuse of produced water, it does not regulate
spills or releases. The right place to regulate spills and
releases i1s Part 29, which is specifically designed for that
purpose.

WEG also proposes to amend Section 20 of Part 34.
That also doesn®"t make sense to us. Section 20 already
prohibits the unauthorized disposal of produced water, and
that prohibition is already enforceable by OCD.

Now, Bill Brancard and 1 brought this up with
Mr. Timmons a few weeks ago, and we asked WEG to consider
withdrawing i1ts petition and refiling it in the right place
in our rules, but WEG apparently has now refused.

Nonetheless, 1T the Commission decides to go
ahead and schedule a hearing on this petition, we request
that the hearing not be scheduled until after the Commission
hears the venting and flaring proposed rules iIn January of
2021 or anticipated to be heard iIn early January 2021.

Today OCD filed the proposed rules with the
Commission. There will be a meeting, 1 believe, the
beginning of next month to schedule a hearing on that
petition, and OCD is requesting a hearing in early January.
We do not believe it would be appropriate to hear WEG"s
proposed rules until after then.

First of all, WEG is sorely mistaken to think
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their petition can be heard as early as November 4. The
rules are very clear. |If OCC agrees to have a hearing, a
notice needs to be published in the New Mexico Register, and
at least 30 days needs to pass before a hearing can be held.
By my calculation that"s no earlier than mid December.

And 1f, In fact, OCC decides to include a longer
public comment period given the significance of WEG"s
petition and the Commission®s desire to hear -- or to give
the public a full and fair opportunity to comment, that time
will only be longer.

I also would like to say that 1 think Mr. Timmons
focused on Commissioner -- Commissioner or Chairwoman
Sandoval®s comment about Christmas as being a reason not to
hear i1t i1s misplaced. Chairman Sandoval also -- or
Chairwoman Sandoval also mentioned OCD resources being
fairly limited in another major hearing coming up, and I
think i1t"s important not to downplay that too much. That"s
an important consideration to take into account.

We only have so many attorneys and staff to go
around, and to address this petition in a meaningful way
will require a considerable amount of work, including
possibly OCD filing its own petition.

So that said, i1If the Commission decides to go
forward and schedule a hearing, we request that it not be

any sooner -- or, let me rephrase that. We ask that it not
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be until after the Commission hears the Division"s proposals
for the venting and flaring rules.

Thank you.

CHAIRWOMAN SANDOVAL: Thank you, Mr. Ames.
Commissioners, do you have any questions for Mr. Ames?

COMMISSIONER KESSLER: I don"t.

COMMISSIONER ENGLER: No, 1 don"t.

CHAIRWOMAN SANDOVAL: Thank you. Mr. Ames, would
you just very briefly explain for the Commission what the
typical filing time lines are in terms of a rulemaking, like
the regulatory time lines are.

MR. AMES: Sure, happy to, Commissioner. Once
OCC decides to have a hearing -- and 1 should say, Ms.
Malave 1s an expert in this as well, so you might want to
ask her as well -- but once the OCC decides to have a
hearing, a public notice needs to get published In the New
Mexico Register.

The New Mexico Register publishes twice monthly.
It has stringent submittal deadlines that occur about 10
days to -- 10 to 14 days prior to publication. Once the
notice i1s published in the Register, there iIs a mandatory
waiting period of 30 days of public comment period.

So once you -- once you look at -- so when you
figure out when the Register has published, then you figure

out when the hearing can be. And according to my
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calculation, the earliest a hearing could occur would be mid
December provided that the Commission did not extend the
public comment period beyond 30 days.

And then I guess | should also say, one week
before the hearing, pursuant to Commission rules, prehearing
statements are fTiled, but that"s not really relevant to our
discussion right now.

CHAIRWOMAN SANDOVAL: Thank you, Mr. Ames.
Commissioners, do you have any follow-up questions for any
of the three parties who entered appearances?

COMMISSIONER KESSLER: I have no additional
questions, thanks.

COMMISSIONER ENGLER: 1 have no additional
questions.

CHAIRWOMAN SANDOVAL: Okay. So now let"s discuss
a couple of things. We need to decide whether or not this
rulemaking application should be set for a hearing, when
that would be and what the parameters around that are.

Unfortunately we are in this position where we
don"t know what next month or three months from now will be
in terms of the health pandemic, and so in my mind we have
to move forward considering that.

I am open to having a hearing on this and
scheduling 1t. | do not think that the OCD can do that

until April, at the earliest, for really all of the time
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frames and issues that Mr. Ames detailed in his statement.
But 1 do not ultimately have any concerns about scheduling
this for a hearing, 1t would just need to take iInto
consideration the venting and flaring rule, the limited
resources that we have, and that all of them are going to be
working towards that and then the two-month session that we
have after that.

So let"s maybe first go through and discuss our
(unclear) Commissioner Kessler, where are you on scheduling
this for hearing? Are you open to scheduling this for
hearing, or would you wish to deny the proposal?

COMMISSIONER ENGLER: Madam Chair, this is Tom
Engler. 1 do have -- | actually truly agree that this has
been filed in the wrong section. | think this should get
returned back and WildEarth Guardians should go back and
think about Section 29.

So before you even want to schedule the timing to
hear this, 1 really don"t like the fact that i1t"s in the
wrong section. And so my opinion and I guess my take is
that this should get sent back to WildEarth Guardians to
review the appropriate section, 29, and then come back with
a better proposal. Thank you.

CHAIRWOMAN SANDOVAL: Thank you, Dr. Engler.
Commissioner Kessler?

COMMISSIONER KESSLER: Yes, 1 share that similar
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concern related to the placement of the rule. I generally
would like to hear this application. 1 have -- there"s a
question in my mind about whether or not there is a
substantive argument rather than a procedural argument
related to where the rule can be placed.

So | would support setting a hearing date for
this application, understanding that, you know, we may get
to hearing and hear arguments that i1t"s not located in the
correct section of OCD"s code.

I also would just like to state concerns about
potential amendment of the application with respect to
notice, although that may be something that Guardians can
hear. So 1 would support hearing this application. 1 would
support setting a hearing date for this application.

I certainly would support hearing this
application after the venting and flaring rule In January,
although, you know, if we -- 1 don"t think any of us have
certainty about what the session will look like this year,
so in my mind we could set this iIn February, March or April
and continue 1t 1T there are conflicts that arise because of
the session, you know, but that®"s something that we can
discuss.

COMMISSIONER ENGLER: Madam Chair, do we discuss
this separately then and provide a decision, or do we keep

this open? How does this work?
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CHAIRWOMAN SANDOVAL: Ms. Malave?

MS. MALAVE: So 1 think --- excuse me, I™"m
sorry -- Commissioner Engler, at this point, as | mentioned
at the outset, this, what you are considering right now is
whether or not to grant or deny the petition for a hearing.

And so, you know, iIn terms of the actual merits
and the different arguments that both Mr. Timmons and
Commissioner Kessler alluded to, those would be considered
at the hearing, but that"s not what you are considering
right now. What you are considering is whether or not you
are inclined to grant the hearing or not.

And at this point, you are looking at, for
example, 1 looked up iIn the New Mexico Register, the
earliest publication of this rule would be November 10, and
1T you are wanting a robust -- a robust public comment
period, then you are looking, whether i1t"s 30, 45, 60 days
from November 10 for your public comment, and then after
that, you are looking at then you can set the hearing for
any time after your public comment period.

COMMISSIONER ENGLER: Thank you. 1 think, you
know, as mentioned, you know, we have a lot of time and
effort, and the Division does, too, towards this methane
rule coming up. 1 am not in favor of trying to squeeze this
in between now and then.

I am not in favor of, again, the fact that it"s
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In the wrong section. | do agree there are merits that I
would like to hear and would definitely like to hear, but 1
just think this 1s the wrong section and the wrong time.

I don"t think do we get to -- | guess, Ms.
Sandoval, are we going to have a decision to agree to either
deny or accept this, or how are we going to do that?

CHAIRWOMAN SANDOVAL: Yeah, we need to make a
decision whether or not the Commission wants to accept this
application or deny 1t. And i1f it accepts the application,
what the conditions and parameters would be around the
hearing, as well as what date we want to set it, so iIt"s
like twofold.

COMMISSIONER ENGLER: Well, 1 make a motion to
deny 1t and to turn i1t back to WildEarth to look at possibly
resubmitting under Section 29. That"s my motion.

CHAIRWOMAN SANDOVAL: 1Is there a second for that
motion?

(No response.)

CHAIRWOMAN SANDOVAL: 1 do not believe that there
IS a second for that motion, Dr. Engler. Maybe there is a
counter-motion?

COMMISSIONER KESSLER: Director, 1 would move to
accept the application that"s been filed and set i1t for
hearing, again noting the concerns that 1"ve addressed

earlier.
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CHAIRWOMAN SANDOVAL: I would second that motion

and also echo Commissioner Kessler®s concerns, you know, 1
think 1t"s worth hearing this application, but 1t does seem
like 1t"s positioned in the wrong place.

It might be much more practical and actually
regulatory appropriate in another place, but 1f that is the
way that WildEarth Guardians wants to move forward, that"s,
you know, theilr decision.

So 1, again, I second that motion. Ms. Malave,
would you do a roll call vote to approve the WildEarth
Guardians® petition for rulemaking?

MS. MALAVE: Commissioner Kessler?

COMMISSIONER KESSLER: Approve.

MS. MALAVE: Commissioner Engler?

COMMISSIONER ENGLER: No.

MS. MALAVE: Commissioner Sandoval?

CHAIRWOMAN SANDOVAL: Approve. The motion
carries two to one with Dr. Engler not agreeing.

(Motion passes 2-1.)

CHAIRWOMAN SANDOVAL: So now that we have decided
to set 1t for a hearing, we need to determine the parameters
around the hearing and when we should set that date. 1 do
not feel comfortable having this hearing before the session.
I believe the session ends the 19th of March is the last

day.
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I would be open to like maybe that first week of

April setting a special hearing date. But just knowing how
the session 1s and how burnt out everybody is, 1t might be
good to have a day or two of a breather before we jump iInto
a hearing. But I am open to hearing other suggestions, and,
Dr. Engler, what your schedule is.

COMMISSIONER ENGLER: Well, again, thank you.
What 1 do again is, I load my work here at Tech on Monday
through Wednesday, so -- specifically so that Thursdays,
Fridays are available.

So right now we have a meeting scheduled, OCC
meeting for the 15th of April. |1 think that one already has
cases into i1t or a schedule 1 believe; correct?

CHAIRWOMAN SANDOVAL: Yes.

COMMISSIONER ENGLER: 1 would -- earlier April
than late April would be best for me because when you get
late April you are getting very close to the end of
semester. So that"s -- Thursdays, Fridays, 1 can hold off.

CHAIRWOMAN SANDOVAL: 1 believe we have our March
Commission hearing on the 25th, but we do already have cases
on that. 1 might suggest April 1 or 2nd -- or 1st or 2nd
would probably be more appropriate.

COMMISSIONER KESSLER: That"s fine with me,
Director. You know, again, I think 1t"s hard for us, any of

us to predict what April i1s going to look like, so -- even
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in terms of the session, | don"t know what 1t will look
like, what we are used to. So I would restate, you know,
the possibility of hearing 1t in February or March, but if
that"s something that (unclear) decides to work with
resources, then I understand that, and 1"m available April,
I think, 2nd or 3rd.

CHAIRWOMAN SANDOVAL: 1st and 2nd?

COMMISSIONER KESSLER: That"s fine with me.

COMMISSIONER ENGLER: You do know April 2nd is
Good Friday?

CHAIRWOMAN SANDOVAL: Oh, 1s it? That could
cause a conflict for some people.

COMMISSIONER KESSLER: Director, 1 think the Land
Office sometimes -- well, iIn the past they"ve closed early.
I think other agencies have as well.

CHAIRWOMAN SANDOVAL: Okay. 8th and 9th?

COMMISSIONER KESSLER: That"s fine with me.

COMMISSIONER ENGLER: 1 can do that, yes.

CHAIRWOMAN SANDOVAL: Okay.

COMMISSIONER ENGLER: Do we think two days is
going to be enough?

CHAIRWOMAN SANDOVAL: Last time two days was just
enough. No? | saw you shake your head there. We could --
It depends -- you said your Wednesdays are pretty rough? 1

believe you don"t have spring break this year.
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COMMISSIONER ENGLER: That"s a different

problem -- question we are still working on.

CHAIRWOMAN SANDOVAL: Okay.

COMMISSIONER ENGLER: 1 can try -- if you decide
if you want 7, 8, 9, 1 will work with that and figure out
what -- from there. |1 can make 1t.

CHAIRWOMAN SANDOVAL: Maybe we should say for 7,
8 and 9, and then i1If we end, 1If we end early, that"s
fantastic.

COMMISSIONER KESSLER: It seems i1f we are
doing one and a half days would be Good Friday, and then
spill over into the Thursday, Friday on the 8th and 9th.

CHAIRWOMAN SANDOVAL: That would be fine. So
basically you are saying do -- wailt, say that again, 1st
and 2nd, half day of the 2nd?

COMMISSIONER KESSLER: Half day of 2nd, and then
we can reserve whatever the following week, the 8th and 9th,
hoping that 1t will not be a three-and-a-half day hearing,
but anticipating that.

CHAIRWOMAN SANDOVAL: That®"s fine with me. And
then 1T 1t goes a lot further than expected, 1t"s done
earlier. 1I1"m fine with that. Okay. So then what do we
want to look at in terms of formatting? 1 think, you know,
considering where the world is today, we have to set it for

a virtual format.
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COMMISSIONER KESSLER: Let me ask, that"s

something that"s two months from now, three months from now
can look very different, iIs that something that we could, If
we go from virtual to In-person, or are you meaning to stick
with whatever we decide to do today?

CHAIRWOMAN SANDOVAL: Ms. Malave, do you know?

MS. MALAVE: No, because the notice of hearing,
you know, you can decide in terms of whether or not -- your
notice of hearing will indicate whether or not i1t"s virtual
or in-person or a hybrid, so you do not need to make that
determination today. You can probably, you know, just wait.

I mean, you have the date and then, you know, the
notice of hearing later will indicate when or how, you know,
that hearing will be held. What you need to consider,
though, 1s how -- well, at this point you are accepting
public comment, and then you will have your, you know, your
public participation -- the hearing later.

So at this point you can just decide how long
your public comment period will be, and -- and given that
you"re talking about an April hearing, | mean, now you are
looking -- you know, depending on when you get, you get this
in the register, a prolonged public comment period, which is
probably a good thing given the pandemic because you will
have more people, you know, people have a longer period of

time within which to submit comment.
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CHAIRWOMAN SANDOVAL: Okay. I mean, 1 think

considering that we are planning to do it the meeting of
April, a 60-day comment period might be appropriate.

COMMISSIONER KESSLER: 1*d agree with that.

CHAIRWOMAN SANDOVAL: 1 think, like last time, it
was helpful when people signed up ahead of time for public
comment because i1t just helped keep some structure. So
maybe 1f you want to make public comment, you know, public
comment would be 60 days and submit a request to the
Commission clerk.

MS. MALAVE: Commissioner Sandoval, we can work
on the details for that in terms of when we do, when we
prepare the notice to be published, we can work on those
details.

CHAIRWOMAN SANDOVAL: Okay. So maybe we just
need to relate how long the public comment period is. Okay.
All right.

COMMISSIONER KESSLER: Do you need a motion for
that, Counsel?

CHAIRWOMAN SANDOVAL: Excuse me?

COMMISSIONER KESSLER: Do you need a motion for
how long the comment period would be?

MS. MALAVE: Well, I guess you can do a motion.

COMMISSIONER KESSLER: I would move that the

comment period be 60 days.
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MS. MALAVE: At least 60 days.

COMMISSIONER KESSLER: At least 60 days.

CHAIRWOMAN SANDOVAL: 1Is there a second?

COMMISSIONER ENGLER: 1 will second that.

CHAIRWOMAN SANDOVAL: Ms. Malave, would you do a
roll call vote, please?

MS. MALAVE: Commissioner Engler?

COMMISSIONER ENGLER: I approve.

MS. MALAVE: Commissioner Kessler?

COMMISSIONER KESSLER: I approve.

MS. MALAVE: Commissioner Sandoval?

CHAIRWOMAN SANDOVAL: Approved.

(Unanimous approval of 60 day comment period.)

CHAIRWOMAN SANDOVAL: All right. Wwell, the
hearing will be set for April 1, half day April 2nd, and
then continue the 8th and 9th if need be. There will be a
60 day comment period for that. More details will be to
come.

I will just make the note that with the hearing
scheduled on April 1, that time frame, 1 suspect there will
be time to withdraw an application and resubmit a new
application and then get rescheduled on that same date if
that were to be the path that the parties choose to go.

(Agenda Item 5 concluded.)
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