10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 2405 |

STATE OF NEW MEXICO
ENERGY, MINERAL AND NATURAL RESOURCES DEPARTMENT

OIL CONSERVATION COMMISSION
ORIGINAL |

APPLICATION OF THE NEW MEXICO OIL AND GAS i
ASSOCIATION FOR AMENDMENT OF CERTAIN PROVISIONS OF
TITLE 19, CHAPTER 15 OF THE NEW MEXICO
ADMINISTRATIVE CODE CONCERNING PITS, CLOSED-LOOP
SYSTEMS, BELOW GRADE TANKS AND SUMPS AND OTHER
ALTERNATIVE METHODS RELATED TO THE FORE GOING
MATTERS, STATE-WIDE.

CASE NO. 14784 AND 14785

VOLUME 12
September 24, 2012 ‘ %
9:00 a.m.

Wendell Chino Building

1220 South St. Francis Drg\
Porter Hall, Room 102 =
Santa Fe, New Mexico =~

THE COMMISSION: Lad

JAMI BAILEY, Chairperson

GREG BLOOM, Commissioner

DR. ROBERT BALCH, Commissioner
MARK SMITH, Esq.

FLORENE DAVIDSON, COMMISSION CLERK

REPORTED BY: Jan Gibson, CCR, RPR, CRR

A e e e e e

PAUL BACA PROFESSIONAL COURT REPORTERS

53c3cf5c-1dec-4e80-a925-ffb19b22a1ea



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Page 2406

500 Fourth Street, NW - Suite 105
Albugquergue, New Mexico 87102

ST R e R o A S R M PR s s 2

PAUL BACA PROFESSIONAL COURT REPORTERS

53c3cf5c-1dec-4e80-a925-ffb19b22alea




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

APPEARANCES

FOR NEW MEXICO OIL & GAS ASSOCIATION (NMOGA) :

HOLLAND & HART, LLP

P.O. Box 2208

Santa Fe, New Mexico 87504-2208
505-988-4421

BY: WILLIAM F. CARR
wcarr@hollandhart.com

JORDEN BISCHOFF & HISER

7272 E. Indian School Road, Rd. Suite 360
Scottsdale, Arizona 85251

480-505-3927

BY: ERIC L. HISER
ehiser@jordenbischoff.com

FOR OIL & GAS ACCOUNTABILITY PROJECT (OGAP) :

NEW MEXICO ENVIRONMENTAL LAW CENTER
1405 Luisa Street, Suite 5

Santa Fe, New Mexico 87505
505-989-9022

BY: ERIC D. JANTZ

ejantz@nmelc.org

FOR THE OCD:

GABRIELLE GERHOLT

Assistant General Counsel
1220 St. Francis Drive

Santa Fe, New Mexico 87505
505-476-3210
gabrielle.Gerholt@state.nm.us

T D T T

PAUL BACA PROFESSIONAL CO

e R S R e R R ST e e

URT REPORTERS

Page 2407

53c3cf5c-1dec-4e80-a925-ffb19b22a1ea



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 2408 |
APPEARANCES CONTINUED ~

FOR INDEPENDENT PETROLEUM ASSOCIATION OF NM:

K. FOSTER ASSOCIATES, LLC
5805 Mariola Place, NE
Albuquerque, New Mexico 87111
BY: KARIN FOSTER
505-238-8385
fosterassociates@yahoo.com

FOR THE NEW MEXICO CITIZENS FOR CLEAN AIR & WATER:

DR. DONALD NEEPER and DR. JOHN BARTLIT
2708 B. Walnut Street

Los Alamos, New Mexico 87544
505-662-4592

dneeper@earthlink.net

FOR JALAPENO CORPORATION:

PATRICK FORT

P.O. Box 1608

Albuquerque, New Mexico 87103
patrickfort@msn.com

FOR NEW MEXICO WILDERNESS ALLIANCE:

JUDITH CALMAN

142 Truman Street, Suite B-1
Albugquerque, New Mexico 87108
judyenmwild.org

FOR NEW MEXICO STATE LAND OFFICE:

HUGH DANGLER

310 0ld Santa Fe Trail
P.O. Box 1148

Santa Fe, New Mexico 87504
(505) 827-5756

O e e O R R z S S e SR U N e e e IRt —; »;ij

PAUL BACA PROFESSIONAL COURT REPORTERS

53c¢3cf5c-1dec-4e80-a925-ffb19b22a1ea




Page 2409 |
1 APPEARANCES CONTINUED

FOR NEARBURG PRODUCING COMPANY :

JAMES G. BRUCE
4 P.O. Box 1056
Santa Fe, New Mexico 87504
5 505-982-2043
jamesbruc@aol.com

o e A R R T

e TR R 8 o

PAUL BACA PROFESSIONAL COURT REPORTERS

53c3cf5¢c-1dec-4e80-a925-ffb19b22a1ea

R S



Page 2410
1 INDEX

3 DELIBERATIONS. . . . ot it it et it it e e oo 2411

5 REPORTER'S CERTIFICATE.................. 2622

R 2

PAUL BACA PROFESSIONAL COURT REPORTERS

53c3cf5c-1dec-4e80-a925-ffb19b22atea



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Page 2411

(Note: 1In session at 9:00.)

CHAIRWOMAN BAILEY: Good morning. It's
9:05 on Monday, September 24th in Porter Hall in
Santa Fe, New Mexico. This is a meeting of the 0il
Conservation Commission that has come together for
the purpose bf deliberating Consolidated Cases 14784
and 14785, which are the applications of New Mexico
0il and Gas Association and the Independent
Petroleum Association of New Mexico for amendment of
certain provisions of Title 19 Chapter 15 of the New
Mexico Administrative Code Concerning Pits,
Closed-loop Systems, Below-grade Tanks, Sumps and
Other Alternative Methods Related to thevForegoing,
and Amending Other Rules to Conform with Changes
State-wide.

I am Jami Bailey, Director of the 0il
Conservation Division; Greg Bloom is here, who is
the designee of the Commissioner of Public Lands;
and Dr. Balch, who the designee of the Energy,
Minerals and Natural Resources Department. All
three commissioners are here. We do have a quorum
of the Commission.

We are trying something different if it
works for the commissioners. It may or may not be

helpful. We have taken the amended submittal of New

PAUL BACA PROFESSIONAL COURT REPORTERS
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1 Mexico 0il and Gas Association - hereafter I will

2 call them NMOGA -- their amended red-line

3 application, consolidated it with the IPANM

4 suggested changes, proposed changes, and it is now

5 up on the screen so we can look at what we are

6 discussing and make our changes or not, but to

7 record our decisions there so we can all be aware of

8 what we have done.

9 In accordance with Rule 19.15.3.12E1, the
10 Commission will make a decision in open session on
11 the proposed rule changes based on the motion that §
12 includes reasons for the decision. So at the end of
13 every section we need to vote on the motion for

14 whatever we have decided and reasons for that

|
i
!
!
15 decision. g
16 Upon the Commission's issuance of the §
|
17 order in these cases, the commission clerk shall §
18 post the order on the Division's website and mail or §
19 E-mail a copy of the order to each person who %
5
1]
20 presented non-technical testimony at the hearing or ;
21 who filed a prehearing statement or the person's 3
22 attorney. i
23 ‘ Before we get started, our commission §
24 attorney may have a few words of guidance for us %
| %
|
%
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1 MR. SMITH: Just a couple. This is -- .

2 first of all, let me say this to everyone in the

3 room. This is deliberation. It is public, but that
4 does not mean the public has the opportunity to

5 comment. Regardless of how badly you want to say

6 something, don't. If you don't think that you can

7 avoid it, go outside and say it. But you may not

8 interrupt the deliberations of the Commission.

9 This is a rule-making, not an
10 adjudication. You all are not only able but I think
11 probably encouraged to take into account your own

12 expertise in judging these matters. That's one of
13 the reasons that you are on the Commission. You
14 have a rule that has been in place now for a while.
15 You have proposed amendmerits. You have heard

16 evidence on the amendments and you want to look for
17 substantial evidence to back up whatever decision

18 you make. Substantial evidence, as I appreciate it,

19 is evidence that would lead a reasonable mind to the
20 conclusion to which you have come, taking into

21 account all of the evidence that's been put before
22 you.

23 You can have substantial evidence on both

24 sides. You can have substantial evidence for A and

25 substantial evidence for not A at the same time.

R L R o e e
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1 Okay? That's all I have to say unless you have 3

2 questions.

3 CHAIRWOMAN BAILEY: Do you have any

4 questions?
5 COMMISSIONER BLOOM: I do not.
6 CHAIRWOMAN BAILEY: Commissioner Balch, do

7 you have questions?

8 COMMISSIONER BALCH: Not at this time.

9 CHAIRWOMAN BAILEY: Okay. The screen will
10 hold the consolidated applications. If this does

11 not seem to be helpful or if it seems to be a

12 problem, we are not bound to use it. It was just an
13 idea that could help us in our deliberations.

14 COMMISSIONER BLOOM: I think it will be

15 nice. We will be able to literally be on the same
16 page.

17 COMMISSIONER BALCH: I think it's a great
18 idea to track anything that we change.

19 CHAIRWOMAN BAILEY: I do, too. Okay.
20 Then why don't we get to it. Let's be sure to speak
.21 up for the court reporter so she can hear what we
22 are talking about. If we go section by section,
23 then we can take care of this in a reasonably

24 concise way. However, I do expect that there will

25 be some back and forth, because what we decide at

[rmensments e m e e P A T R T A e S R T TSRO SR
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1 one point may not hold true for what's later on in

2 the rule.

3 COMMISSIONER BALCH: I think I may have

4 one question rather than diving straight into the

5 rule. And that is the proposed findings. There are
6 some findings that say we are unable to do this and
7 other findings that say we are not -- I guess I

8 would like clarification.

9 MR. SMITH: I was messing with my
10 computer. I'm sorry.
11 COMMISSIONER BALCH: If we have opposing

12 findings, if somebody says the hearing is not

13 appropriate to move forward, if that's appropriate.
14 MR. SMITH: I think you can move forward.
15 I read theﬁ.

16 COMMISSIONER BALCH: So we are fine

17 until --

18 MR. SMITH: This is not a trial, not res
19 judicata.

20 COMMISSIONER BALCH: That's all I need.

21 Thank you.

22 CHAIRWOMAN BAILEY: Thexe may be
23 misrepresentations in several of the submittals.
24 COMMISSIONER BALCH: I understand that. I

just wanted to make sure that was brought up.
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MR. SMITH: That's right. No, you can
move forward. What you have a lot here is argument.
As I was reading through, what I saw in one is that
OCD had supported someone's position in particular.
I think it was one of thé industry submissions. I
didn't recall that anyway. My recollection was OCD
was neutral throughout this. So you're going to see
a lot of argument in.there. If you are persuaded by
some of the argument, that's fine. But much of it
is argument. Closing arguments are closing
arguments. You have to take into account what you
know and the evidence that was placed before you.
Lawyer argument is not fact unless it's, of course,
from me.

CHAIRWOMAN BAILEY: The first proposed
change is in 19.15.17.5, the effective date. And
the industry proposal is to change the old date of
the current rule to 30 days after publication of the
final rule in the New Mexico Registry. Do you have
any opinions on that proposal for the effective
date?

COMMISSIONER BLOOM: I think that would be

fine. Seems like it's in line with the effective

‘dates of other new rules to stand as-is.

COMMISSIONER BALCH: And there's the

PAUL BACA PROFESSIONAL COURT REPORTERS
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language in there that if we need a later date than
that we can come to that in this rule-making, so I
think it's flexible enough.

CHAIRWOMAN BAILEY: So I move that we
accept these proposed changes in 19.15.17.5. All in
favor?

COMMISSIONER BLOOM: Aye.

COMMISSIONER BALCH: Aye.

CHAIRWOMAN BAILEY: All opposed? No one.
The next section where there are proposed changes
are in 19.15.17.7, Definitions. We have quite a few
definitions to discuss. The first one is Portion B
for below-grade tank. The proposal is "means a
vessel with greater than a 500-gallon capacity,
excluding sumps and pressurized pipeline drip traps
installed within an excavation or buried below the
surrounding ground surface's elevation. Below-grade
tank does not include an above-ground storage tank
that is located above or at the surrounding ground
surface's elevation and is surrounded by berms." Do
either of you have an opinion on that definition?

COMMISSIONER BLOOM: Madam Chair, just a
question. What was the capacity again that you
read?

CHAIRWOMAN BAILEY:

The submittal was 500

53c3cf5c-1dec-4e80-2925-ffb19b22a1ea
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gallons. The teétimony said five barrels.

COMMISSIONER BLOOM: Yes. I would be
comfortable with five barrels there based on the
testimony we heard.

COMMISSIONER BALCH: And I remember from
discussing this in hearing in direct, that my main
concerns were thét the rule should address function
rather than form, at least to some degree. My notes
say the tank is for storage, the sump is for fluids
that are in transit. You are not going to leave it
there for any substantial period of time. It should é
be a relatively small volume. !

CHAIRWOMAN BAILEY: So would you like to |
include language to that effect or are you relying
on the later discussiorn concerning below-grade tanks
where it talks about de minimis volumes in the tank?

COMMISSIONER BALCH: Where is that
definition?

CHAIRWOMAN BAILEY: The de minimis?

COMMISSIONER BALCH: Was that modified in
17.17 where they are talking about sumps?

CHAIRWOMAN BAILEY: Section 11. Sump as

opposed to below-grade tank. A sump has the de

minimis transit but a below-grade tank is a holding

R

IONAL COURT REPORTERS
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1 COMMISSIONER BALCH: As long as it's clear

2 gsomewhere else in the rule then I have no problem

3 with the modification to the five barrels.

4 CHAIRWOMAN BAILEY: The OCD suggests that
5 the language says "Below-grade tank means a vessel
6 excluding sumps and pressurized pipeline drip traps %

7 where a portion of the tank's sidewall is below the
8 surrounding ground surface elevation. Below-grade
9 tank does not include an above-ground storage tank

10 that is located above or at the surrounding ground

11 surface's elevation and is surrounded by berms."
12 I would like to use the OCD language but
13 insert the five barrel definition, if that's -- if

14 you both would like to have the five barrel

15 description.

e S I

16. COMMISSIONER BLOOM: Yeah, I would be in
17 agreement with that. I believe that coincides

18 almost precisely with what NMOGA had except they

19 substituted five barrels. I think that would be %
20 fine. %
21 COMMISSIONER BALCH: Which exhibit is %
22 that? §
23 CHAIRWOMAN BAILEY: OCD Exhibit 2, Page 1. §

24 So you would like to have "means a vessel with

o
25 greater than a five barrel"? §
§
1
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COMMISSIONER BLOOM: Five barrel, correct.

CHAIRWOMAN BAILEY: Commissioner Balch, is
that what you would like to have? To change the 500
gallon to five barrel?

COMMISSIONER BALCH: That would be fine.

CHAIRWOMAN BAILEY: And then accept the
rest of the language that OCD suggested where it
would say, "Below-grade tank means a vessel with
greater than a five barrel capacity excluding sumps
and pressurized pipeline drip traps," is that
correct? Okay.

COMMISSIONER BALCH: Do we need to wait
for this to be on the screen?

CHAIRWOMAN BAILEY: No, I think they will
catch up with us as soon as they can. The next
change of definitions is in the definition for
closed-loop system where the language "without using
below-grade tanks or pits" would be deleted. Do
either of you have --

COMMISSIONER BALCH: I think that depends.
Without using below-grade tanks or pits is SO if you
have a site on a slope you can still use a
closed-loop system, whereas possibly the existing
language could disallow that.

CHAIRWOMAN BAILEY: I agree with that. I

TR
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1 think that it limits the variety of ways the

2 closed-loop system can be used. Do we all agree to
3 delete the language as suggested?

4 COMMISSIONER BALCH: I find that

5 acceptable, yes.

6 COMMISSTIONER BLOOM: I do as well.

7 CHAIRWOMAN BAILEY: Okay. Confined

8 groundwater is the next proposed language change.

9 MR. SMITH: I'm sorry, can you go back and
10 let Theresa know what you did on that, the new C?

11 CHATRWOMAN BAILEY: C does delete the last
12 phrase of that definition. Yes. The next question
13 is do we want to have the definition of confined
14 groundwater as part of the rule? The charge to the
15 0il Conservation Division is to protect waters

16 designated by the State Engineer. It does not make
17 a distinction between confined or unconfined.
18 COMMISSIONER BALCH: I think there's some

19 challenge to try to determine whether water is

20 confined or not.

21 CHAIRWOMAN BAILEY: Yes, there is.

22 COMMISSIONER BALCH: You would know it
23 would be -- by this definition you would know it

24 would be confined only if the water came to the

surface in an Artesian way. But if the head was

53c3cf5c-1dec-4e80-a925-ffb19b22a1ea
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1 such that it rose up ten feet from the aquifer or

3

;

-

2 within two feet of the surface, you may not know §

3 that necessarily. That condition could change, g

4 depending upon other factors, seasonal changes to §

5 water flux from rivers. All kinds of things could %

. .

6 affect whether the water is confined, so it may not %

7 be confined in August but it could be in February. %

8 So I think it may be a complicating factor to have a
9 separate definition, especially if the State

10 Engineer's Office does not have multiple definitions

11 of groundwater.

12 CHAIRWOMAN BAILEY: They may, but the %
13 charge to the OCD is to protect water designated by E
14 the State Engineer. It does not make a distinction !
15 between confined and unconfined. §
16 COMMISSIONER BLOOM: I would coincide with §
17 Commissioner Balch. There is, as Dr. Neeper pointed §
18 out, an unsupportable distinction or difficulty in %
19 determining if groundwater is confined or %
20 unconfined, so I would not include this new §
21 definition in the final rule. %
22 COMMISSIONER BALCH: As a counterpoint to g

i
23 that, why would we need a definition of confined | §
24 groundwater? E
25 CHAIRWOMAN BAILEY: There are references %

%

.
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1 later in the prbposal to distinguish between

2 confined and unconfined as far as some of the

3 proposals are concerned.

4 COMMISSIONER BALCH: I think the concept
5 ig if you have confined groundwater, which I take to
6 mean you have something isolated and under pressure,
7 is you have little chance of contaminants spreading

8 from that aquifer. But I think the fact or the

9 difficulty in discerning whether the water is

10 actually confined is what makes me uncomfortable

11 about having the definition in the rule.

12 CHAIRWOMAN BAILEY: All three of us reject
13 the insertion of this definition of confined water;

14 is that correct?

15 COMMISSIONER BLOOM: That's correct.
16 COMMISSIONER BALCH: Yes.
17 CHAIRWOMAN BAILEY: Okay. The next

18 definition is "Continuously flowing watercourse

19 means a river, stream or creek that is named or

20 delineated by a solid blue line on a USGA guadrangle
21 map having a scale factor of one to 24,000 and that
22 typically has water flowing during the majority of
23 the days of the year. This does not include

24 ephemeral washes, arroyos and similar depressions

25 that do not have flowing water during the majority

[ st s SR T oo s 2 e e e T
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of days during the year."

Do either of you have an opinion on
insertion of that definition?

COMMISSIONER BLOOM: I find that
acceptable. It looks like there's agreement between
OCD's definition and NMOGA's proposed definition.

CHAIRWOMAN BAILEY: I believe so.

COMMISSIONER BLOOM: I find that
acceptable.

COMMISSIONER BALCH: I think in practice
that's something that could be enforced.

CHAIRWOMAN BATLEY: I agree with both of
you.

COMMISSIONER BALCH: It's common mapping
terms. You know the exact scale and the definition.

CHAIRWOMAN BAILEY: So we will accebt this
proposed definition and include the definition for
continuously flowing watercourse.

COMMISSIONER BLOOM: Yes.

MR. SMITH: Could I just raise an issue
here?

CHATRWOMAN BAILEY: Yes.

MR. SMITH: I think you want to make sure
that you have the definition from the legal

perspective that's manageable. You might want to

PAUL BACA PROFESSIONAL COURT REPORTERS
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discuss how the determinaﬁion'of flow majority days
of the year is going to be determined.

COMMISSIONER BLOOM: Half a year plus one?

COMMISSIONER BALCH: Surface water in New
Mexico is a real interesting thing because, you
know, I don't think you are going to find something
that's half plus one that's ephemeral. Generally
it's usually flowing or generally not usually
flowing. How that enters into the definition I'm
not completely clear.

COMMISSIONER BLOOM: Let me -- so this
becomes important in the definition of a
continuously flowing watercourse when we start
looking at setbacks, so I think we could add
something in there where you could have the same
sort of setback for an arroyo that we do for the
continuously flowing watercourse or something along
those lines. The fact that the arroyo can contain
water would be respected.

COMMISSIONER BALCH: The arroyo can
contain water but it would only contain it during
the rain event at that location or above. But by
that definition, if you wefe to look at San Antonio,
New Mexico and look at the Rio Grande it would be an

ephemeral stream many parts of the year when it's

R e o s R T MR O
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not flowing at the surféce. However, that would be
a solid blue line on the USGS map and that example
would not fall into the bin. So I think perhaps the
question is whether the solid blue line covers all
the cases of surfécé watef flow that we want it to.

The other example I would point out is the
Rio Salado, which is at about Mile Marker 165. I
think that river is a dashed line where it crosses
the freeway and you are lucky to see water in there
five times a year.

MR. SMITH: You guys know this stuff. I
don't. I'm only worried about your language and the
law. But the way this is drafted, it's a solid blue
line on the USGS map and having a scale factor and
that typically has water flowing during the majority
of days during the year. It's a conjunction. So
the fact that it's a blue line isn't going to get
you anywhere. It has to have both of the conditions
fulfilled, according to your language.

CHAIRWOMAN BAILEY: But if we change and
and use "or" it would be both what's mapped and --

MR. SMITH: Then it would be either. The
question is whether that éuits you.

COMMISSIONER BLOOM: Let me -- I don't

know if this is helpful or not, but wasn't NMOGA's

PAUL BACA PROFESSIONAL COURT REPORTERS
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1 original intent here to have something which better

2 delineated watercourse because they felt that a j
.

3 playa or just a public water after rain was %
| | i

4 sometimes being seen by inspectors as being a body

5 of water? Wasn't that the issue?

6 CHAIRWOMAN BAILEY: Yes, I believe it was.
7 COMMISSIONER BALCH: Really it would
8 depend on -- basically you want to come up with

9 something in the rule, I think, where if the

10 inspector went out, there wouldn't be an ambiguity
11 whether it was a regular watercourse or something
12 ephemeral. The map designation, if you were to

13 scratch everything after the one to 24,000, that

14 would be very simple to enforce.

15 CHAIRWOMAN BAILEY: Yes, it would be,

16 relying simply on those maps.

17 COMMISSIONER BALCH: The problem is the
18 maps or USGS quadrangles are updated every 20 to 30
19 years and things can change in that amount of time,
20 so you do want to leave some flexibility,

21 particularly if someone were to build an irrigation
22 ditch. If it.didn't show up on the map for 15 years
23 or so, that would be a continuously flowing

24 watercourse. It would eventually --

25 COMMISSIONER BLOOM: It would appear on
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1 the USGS.

2 COMMISSIONER BALCH: It would eventually,
3 but it mightktake some time to do so. So you want
4 something to cover‘the changes in water flow that
5 could make something that was regular ephemeral or
6 something that was not there at all or ephemeral

7 into a regular flow.

8 CHAIRWOMAN BAILEY: An irrigation ditch

9 wouldn't qualify by the very first words of the

10 definition because it means a river, stream or
11 creek.
12 COMMISSIONER BALCH: To me the gsimplest

13 definition, the thing most enforceable, is to really
14 strike everything after the one in 24,000, and if we
15 think that leaves too much leeway we ﬁay have to add
16 other language somewhere else or come up with other
17 language that better describes the intent.

18 MR. SMITH: You could make this

19 disjunctive, use the word "or," but it doesn't make
20 it less vague with respect to determining the

21 majority of the days, but if you use the "or" it

22 would give you more flexibility in your rule so it
23 could be "river, stream or creek" that USGS..."or a
24 river, stream or creek that typically has water

25 flowing through it." At least then you have SOME
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flexibility to make the determination.

CHAIﬁWOMAN BAiLEY;. And gives an unbiased
reference out in thé field if it's struck completely
for the period-aftér,one to 24,000 so that there are
no questionable calls for enforcement.

MR. SMITH: That's right.

COMMISSIONER BALCH: You are saying after
the one to 24,000 "or has water continually flowing
through it"?

MR. SMITH: No. Typically -- you could
keep the majority of days. The only reason I bring
it up is if you put a period after the one in
24,000, that's it. There will be no flexibility in
making the determination. The issue is do you want
flexibility in making that determination?

COMMISSIONER BALCH: It seems to me that
the intent of the proposed changes is to remove
ambiguity and make things more easily enforced, so
in my mind that has to be a consideration. If you
leave too many things in there ambiguous, then you
could have something that would have varying
judgment of whoever goes out there. If you happen
to go out on one of the non-majority days and
there's flow, the next week you might go out and

have exactly the opposite case.
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CHAIRWOMAN BAILEY: . That's right. |

MR. SMITH: That's a judgment call. You
are above my pay grade now.

COMMISSIONER BLOOM: Just to summarize, I
think we are looking at three different things. One
is continuously flowing watercourse. Later it comes
up when we are looking at setbacks. We are talking
about using the definition to help protect water.

We are going to make the change to keep companies
from being dinged inappropriately. We also want to
use it for enforcement, and then the irrigation or
canal was interesting because we have some unlined
canals that do have contact with groundwater and
that can be recharging in different areas.. And a
lot of irrigated canals don't have water in them
more than half a year.

COMMISSIONER BALCH: Sure. They have them
irrigation season.

COMMISSIONER BLOOM: Exactly.

COMMISSIONER BALCH: So I guess the
question would be if you were to propose a pit
within X distance of perhaps an irrigation canal
that Commissioner Bloom mentioned, do you want to
write a rule where that's okay in December and not

okay in July? Or would you like it to be always not
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be okay or always be okay?

CHAIRWOMAN BAILEY: And that has to be a
judgment call.

COMMISSIONER BALCH: I think the intent is
if there's going to be continuously flowing water at
some point in time as a regular watercourse, then
you want to protect it. Since you are separating
out the arroyos and things like that, you can't
predict when those are going to have water, but to
me, that irrigationAditch is going to be a regular
watercourse, and I do believe a one in 24,000
quadrangle will show us the blue line even if they
don't have water in them for one month out of the
year.

So that particular case would be predicted
by the one in 24,000 map definition, the blue line.
But you want to build in enough flexibility so that
if someone builds a new ditch that it would be
protected as well. I guess that's the point.

MR. SMITH: Remember that you are not
stuck with the language being proposed here. You
can make whatever adjustments here that you want,
including saying "This definition includes

irrigation ditches but does not include," and then

go on if you have things that you are particularly
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concerned about.

COMMISSIONER BALCH: I don't want to make
things overly complicated. I wanted to bring up
those issues.

CHAIRWOMAN BAILEY: They are important
issues.

COMMISSIONER BLOOM: They are important.

CHAIRWOMAN BAILEY: We need to look at
them.

COMMISSIONER BLOOM: Yeah.

CHAIRWOMAN BAILEY: So what is your
proposed language?

COMMISSIONER BLOOM: As it stands now, I
would be concerned that an irrigation canal would
not be considered a continuously flowing watercourse

and be protected as such, because a continuously

- flowing watercourse is only a river, stream or creek

that is named, delineated, and not an irrigation
ditch or an acequia. 8o perhaps we add that in
there and we could change the "and" to an "or."
Maybe that gets us where we need to go.
COMMISSIONER BALCH: You are proposing
"means a river, stream, creek or irrigation"?

COMMISSIONER BLOOM: Channel, canal.

COMMISSIONER BALCH: And put in the "or."

3
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1 COMMISSIONER BLOOM: Separate the one in

2 24,000 "or that typically has water flowing during
3 the majority of days of the year."
4 MR. SMITH: I'm sorry, that's not going to
5 get you where you want to go. Unless you might have
6 an irrigation ditch that is a solid blue line on the
7 USGS you're not going to be able to add irrigation
8 ditch at the lead-in. You will have to add it after
9 the "or" if that's what you want to protect.
10 COMMISSIONER BLOOM: So it could be --
11 COMMISSIONER BALCH: You would have to
12 have a period after one to 24,000.
13 MR. SMITH: No. If you put an "or" there
14 it would be a long sentence but it would be
15 grammatically all right.
16 COMMISSIONER BLOOM: It would be "Having a
17 écale factor of one to 24,000 or that typically has
18 water flowing during the majority of the days of the
19 year or is an irrigation channel.?"
20 COMMISSIONER BALCH: At the risk of
21 complicating things further you could say, "Or
22 typically has water flowing through it for some
23 substantial period of the year." I guess.the
24 majority of the days is a little too confined

25 because the irrigation ditch is not going to have
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water flowing the majority of the days of the year.

CHAIRWOMAN BAILEY; Until October 1st?

COMMISSIONER BALCH: That's the irrigation
season, but just because that's the season doesn't
mean there's waﬁer always going to be in the ditch.
Sometimes in Socorro it comes in in June or July and
if you have a drought like we are having now, it may
end early. So it may only have water in it for one
or two days in the year when it's most crucial for
water.

MR. SMITH: You can change it to
substantial if you want. But if you want to protect
irrigation ditches, put irrigation ditches in there
is my advice.

CHAIRWOMAN BAILEY: So it can read "on a
USGS quadrangle map having a scale factor of one to
24,000, an irrigation channel, or." What do you
think about that?

COMMISSIONER BALCH: So replace the "and"
with "or an irrigation channel or"?

CHAIRWOMAN BAILEY: Put a comma after
24,000, an irrigation channel, comma, or.

MR. SMITH: Then you are putting

irrigation channel in there, which is not a river,

stream or creek, so after your irrigation channel
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1 or, you are going to have to repeat something that
2 has water flowing during the majority of days,

3 modifies. Do you know what I'm saying?

4 CHAIRWOMAN BAILEY: Or a watercourse that

5 typically has water flowing.

6 MR. SMITH: I think that gets you where

7 you want to go. Do you want to keep majority or do
8 you want to go back to substantial?

9 CHAIRWOMAN BAILEY: I like majority. What
10 do you feel?

11 COMMISSIONER BLOOM: The majority gives us
12 at least an understanding that it would be half the
13 year plus one, and substantial could be a little bit
14 more ambiguous.

15 COMMISSIONER BALCH: As long as we

16 specifically point out irrigation channels, which I
17 think are probably the most likely gray area that

18 will be left out.

19 CHAIRWOMAN BAILEY: So Theresa, could you
20 insert "having a scalg factor of one to 24,000 or an
21 irrigation channel." Make a comma after the 24,000.
22 Delete "and" and put "or."

23 COMMISSIONER BALCH: And a comma?

24 CHAIRWOMAN BAILEY: True. A watercourse

25 that typically has water flowing. Does that work
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for you?

COMMISSIONER BLOOM: I think that would
work for me, yes.

COMMISSIONER BALCH: I'm comfortable with
that definition.

CHAIRWOMAN BAILEY: Then we can g§ on to
the next definition. Let's go to emergency pit. :
The OCD made a suggestion that emergency pit means a |
pit that is constructed in an emergency to contain a
spill in the event of a release. Because a
precautionary pit is not an emergency.

COMMISSIONER BLOOM: How would we change

that?

CHAIRWOMAN BAILEY: It would read,
"Emergency pit means a pit constructed in an
emergency to contain a spill in the event of a
release." If it's not changed, that precautionary
pit that's constructed would not have to have the

clearances, the site locations.

s O I e S P Y

COMMISSIONER BALCH: Would it be more
clear to say, "An emergency pit means a temporary
pit that is constructed in an emergency as a
precautionary manner"?

CHAIRWOMAN BAILEY: Then we run into the

problem with the use of the word "temporary pit"
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because that's a drilling or workover pit.

COMMISSIONER BLOOM: Madam Chair, I
remember we discussed this during the hearing and
this definition as you proposed would be sufficient.

CHAIRWOMAN BAILEY: Commissioner Balch,
are you thinking?

COMMISSIONER BALCH: I don't know about
the lawyer words but I'm wondering if you want to
say "during an emergency instead" of "in an
emergency."

CHAIRWOMAN BAILEY: I think that's an
acceptable change. "Emergency pit means a pit that
is constructed during an emergency to contain a
spill in the event."

COMMISSIONER BLOOM: Do we need
"precautionary matter" in there still?

CHAIRWOMAN BAILEY: ©No, because that
removes it from the realm of the emergency.

COMMISSIONER BLOOM: Take that out, right?

CHAIRWOMAN BAILEY: Yes, delete it.

COMMISSIONER BALCH: This is an attempt to
deal with a bad situation. You don't want it to be
permanent in any way.

CHAIRWOMAN BAILEY: Do we all agree on

removing the words "as a precautionary matter" and
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instead using the words ”during an emergency"?

COMMISSIONER BALCH: Yes. \

COMMISSIONER BLOOM: I agree with that,
yes.

CHAIRWOMAN BAILEY: Okay. The next
definition to go to is floodplain. It means U.S.
Army Corps of Engineers or FEMA documented 100-year
floodplain. Is there any discussion on that?

COMMISSIONER BLOOM: Madam Chair, I think
this was being inserted because it makes it easy to
enforce what a floodplain is. To our friends in
industry, I would commeht that FEMA has begun
remapping floodplains in Néw Mexico, and éftentimes
there's been unbelievable disagreement at the county
level doing it county by county, and areas are
getting cast in the floodplains that folks imagine
is up for serious debate. And I would just caution
everyone to keep an eye on this process and make
sure you cheék in with youf flood map managers
because sometimes things can appear in a floodplain
and we can get sheet flows and things like that and
it can be very disruptive if you have a lot of |
floodplain added.

COMMISSIONER BALCH: I'm glad to hear you

say they are reworking on it on a county-by-county
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1 basis. But right now in New Mexico, if you go to

2 FEMA floodplains, most of the state is broadly

3 categorized counﬁy by county as the whole county is
4 X risk. So if you want to find more detailed

5 information, it's certainly out there. But

6 enforceable, ultimately theAU.S. Army Corps of

7 Engineers or FEMA are the nationally accepted

8 authority.

9 . COMMISSIONER BLOOM: That's correct.

10 CHAIRWOMAN BAILEY: So shall we accept

11 this definition?

12 COMMISSIONER BALCH: I don't see any other
13 way to define a floodplain.

14 COMMISSIONER BLOOM: I agree. No other
15 way to do it neatly.

16 COMMISSIONER BALCH: Let me correct that.
17 There's another way to define a floodplain but it
18 requires two years of a master's student's life.

19 Because I had a student do a floodplain analysis for
20 the Pecos River. It took her two years.

21 CHATIRWOMAN BAILEY: I don't think our

22 inspectors have that option, so we will accept this
23 proposed definition and go on to the definition for
24 groundwater. I would like to point out that this

25 definition is not what's recognized by the Water
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1 Quality Control Commission in their regulations

2 20.6.2.7. That's the Water Quality Control

3 Commission definition.

4 COMMISSIONER BALCH: So the green text

5 here, that's NMOGA's secohd modification?

6 COMMISSIONER BLOOM: Does that come in

7 from IPA?

8 CHAIRWOMAN BAILEY: That's IPA. In fact,

9 NMOGA's proposed modifications does not have a

10 definition -- does not have this definition.

11 COMMISSIONER BALCH: What is the other

12 definition that you referred to? Or is there a

13 strict definition?

14 COMMISSIONER BLOOM: WQCC?

15 CHAIRWOMAN BAILEY: For the Water Quality
16 Control Commission? I think I have it somewhere

17 here. I don't seem to be able to put my fingers on
18 it right now. As I recall, it does not require the
19 water to be capable of entering the well in

20 sufficient amounts to be used as a continuous water

21 supply.

22 COMMISSIONER BALCH: So it just says

23 something like "means institial water that occurs in
24 saturated earth material." Something like that.

25 CHAIRWOMAN BAILEY: And is capable of
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entering the well té be used as a water supply.

MR. SMITH: Do you guys want to --

CHAIRWOMAN BAILEY: Take a break?

MR. SMITH: Well, either take a break or
move on and let me see if I cén find it here on
Westlaw?

CHAIRWOMAN BAILEY: That would be good.

COMMISSIONER BLOOM: I wasn't tracking
this change, and I don't recall the discussion we
had on it. So if there would be any way to pull
that up here in the transcript, that might be
helpful. Maybe search institial.

COMMISSIONER BALCH: This brings up a
question that I think will come up later. What
happens when -- who has precedence on definitions
for some of these things?

MR. SMITH: I'm sorry?

COMMISSIONER BALCH: So later on we will
be talking about fluid management pits that have a
greater than a ten acre foot capacity. But there's
apparently a limitation in other state regulations
to impoundments that are greater than ten acre feet.
Who has precedent or who can write the rule on that

case? Can we write a rule that counters somebody

else's definition?
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MR. SMITH: Well, your definitions don't
have to be like other definitions. Now, if an
operator who is subject to your regulations is also
subject to these other regulations, then probably
until there is soﬁe sort of resolution in the
courts, the operator is probably going to have to
compiy with the more restrictive of the two. That
is to say, I don't think an operator would want to
say, "Well, I'm subject to both of these but because
OCC says I can do X plus one, that's what I'm going
to do even though some other agency says only do X."
Do you understand what I'm saying?

COMMISSIONER BALCH: Yes.

MR. SMITH: You create a problem for the
operator that way. If théy are not subject to the
other agency's regulations you can do whatever you
want to do.

COMMISSIONER BALCH: When it comes to that
point I'm sure we will have an active discussion,
but I was curious about what happens when you have
conflicting rules.

CHAIRWOMAN BAILEY: As in if we allow the
insertion of "continuous water supply" rather than
just "water supply"?

COMMISSIONER BALCH: Right.
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1 CHAIRWOMAN BAILEY: I don't believe that

2 we have a good reason to insert "continuous water
3 supply" when Water Quality Control Commission

4 Regulation 20.6.2.7, I believe, says "of entering

5 the well in sufficient amounts to be used as a water
6 supply."”
7 COMMISSIONER BALCH: And it sounds like

8 from counsel's perspective if we did change it, you
9 would create a point of litigation.
10 CHAIRWOMAN BAILEY: I believe we would.
11 MR. SMITH: Do you want me, if you guys
12 are going to take a break, do you want me to try to
13 pull up what the WQCC says?

14 COMMISSIONER BLOOM: Sure, that would be

15 helpful.

16 CHATRWOMAN BATILEY: Yes.
17 COMMISSIONER BLOOM: I would agree that we
18 don't want to have two definitions of groundwater in

19 the state.

20 CHAIRWOMAN BAILEY: Why don't we take a
21 ten-minute break.
22 (Note: The hearing stood in recess at

23 10:00 to 10:15.)
24 CHAIRWOMAN BAILEY: When we broke for the

25 break, there was still the question on the Water
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Quality Control Commission definition for
groundwater. I believe our counsel found that
definition during the break, and it is highlighted
up on the screen; that it means interstitial water
that occurs in saturated earth material and which is
capable of entering a well at sufficient amounts to
be utilized as a water supply. Commissioners, do
you want to replace the proposed definition for
groundwater with that definition?

COMMISSIONER BLOOM: The only difference
is change the spelling of interstitial and drop
continuous?

CHATRWOMAN BAILEY: Yes.

COMMISSIONER BLOOM: Then I would find the
definition from the WQCC to be sufficient.

COMMISSIONER BALCH: Seems like an
adequate definition.

CHAIRWOMAN BAILEY: Then we are in
agreement that the proposed definition for
groundwater will be replaced with the Water Quality
Control Commission definition for groundwater.

MR. SMITH: Let me say for the record,
that definition is at NMAC 20.6.2.7 Subparagraph Z

as in zebra.

CHAIRWOMAN BAILEY: The next definition is
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1 life form ratio. It is the relative percentage of

2 plants in each of the following classifications:

3 Shrubs, forbs and.grasses. Commissioners, do you

4 have opinions on that? I believe that this shows up
5 in the sections concerning reclamation.

6 COMMISSIONER BLOOM: Madam Chair, I prefer

7 the definition proposed by the OCD which is "Life

8 form ratio means the relative percentage of
9 regionally native species in each of the following
10 classifications: Shrubs, forbs and grasses," so we

11 would be adding in "regionally native species."

12 CHAIRWOMAN BAILEY: Commissioner Balch, do
13 you support thét?

14 COMMISSIONER BALCH: It certainly sounds
15 better.

16 'COMMISSIONER BLOOM: I will say that I

17 like OCD's definition because it does make sure that
18 we are dealing with native species when we are

19 dealing with revegetation. That's important and it
20 should be in there, and I think regionally is good
21 in that it doesn't mean it has to be a site-specific
22 native species, so if there was a particular strain
23 of grass or something on a nearby site but seeds

24 weren't available but something that was regionally

25 appropriate and generally fitting with the area,
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1 that it would be‘well suitea for revegetation of the
2 area. |

3 COMMISSIONER-BALCH: I believe that was

4 Dr. Buchanan's argument was you didn't want to

5 restrict yourself -- if you said only plants native
6 to New Mexico but you had a location that was on the i
7' New Mexico/Colorado border and the climate, thé

8 elevation, all of that stuff is appropriate for the g
9 plant that doesn't usually show up in New Mexico but
10 might, you wouldn't be able to use it if you said

11 regionally.

12 My only concern would be -- and this is

13 actually sort of -- this comes back to the issue of §
14 enforceable and Vague rules. Because regionally g
15 could mean something different to everybody. §
16 Somebody could say the Southwest U.S., and that %
17 would include Texas and Arizona and maybe New §

18 Mexico. But if you are in the northern part of the

19 state, you are more like Colorado or Wyoming type
20 climates. If you are in the Southeast you are much
22 So if it's going to be easily enforceable,

23 I think you want to leave as broad an ability to put

24 in the correct plants that you can. Even just

25 saying a relative percentage of plants, how do you

|
|
%
21 more like Texas. §
%
|
|
:
-
|
|
§
§
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2 CHAIRWOMAN BAILEY: There are requirements
3 in the current rule concerhing comparison with plant
4 species and thickness, volume, in the same general

5 area as the well site. I believe that regionally is
6 specific enough as to eliminate California or New

7 York or any areas clearly outside of the region, no
8 matter if you are talking about the mountainous west

9 or the desert southwest.

10 COMMISSIONER BALCH: Sure. I guess let me ;
11 restate my concern. It's not that great of a
12 concern necessarily, but if you go down to the Gila

13 Wilderness you will find plants that are unique to
14 that area which are seen nowhere else in New Mexico
15 really. However, they would be in the same region.
16 You could theoretically take that plant and use it s
17 in the San Juan Basin or the Permian Basin, which

18 I'ﬁ not sure if that's necessarily bad. I just want
19 to point out that you might take a regionally native
20 species from the Permian Basin that may not

21 necessarily be found in the San Juan Basin. |
22 COMMISSIONER BLOOM: So maybe you would
23 like to suggest language then that cleans that up a

24 little bit and would be something along the lines of

25 relative percentage of native species to a New
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1 Mexico region? Or a region in New Mexico?

2 COMMISSIONER BAILCH: I don't think you can
3 clean it up better than it igs. The fact is, a plant
4 that can't survive in the new area would not take

5 anyway. Of course, that leaves you without your

6 ground cover. So you are kind of trusting wherever
7 else in the regulations that specify your relative

8 percentage of plants to -- I'm not sure that I'm

9 being clear.

10 CHAIRWOMAN BAILEY: No, I can see where

11 you're trying to define region.

12 COMMISSIONER BALCH: But I don't think you
13 really can.

14 CHAIRWOMAN BAILEY: I don't think you can
15 either, but I think we wénﬁ to eliminate California
16 and New York.

17 ' COMMISSIONER BALCH: Right. So what was
18 the OCD definition again that you were reading,

19 please?

{

20 COMMISSIONER BLOOM: Yes. "Life form
21 ratio means the relative percentage of regionally
22 native species in each of the following

23 classifications: Shrubs, forbs and grasses.”

24 COMMISSIONER BALCH: If I recall

25 correctly, I think that Dr. Buchanan actually had a

o TN
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1 difference of opinion with language that was very
2 ° similar to that because he thought it would be

3 eliminating.

4 COMMISSIONER BLOOM; I think Dr.

5 Buchanan's concern was that native could be

6 over-enforced and yéu could end up with somebody

7 saying well, there was a particular strain of blue
8 grama grass on this pad originally and that's what
9 has to be put there, and maybe there's no seed

10 market for that so you couldn't find it. I think

11 that was his concern, that it could be you were
12 causing some issues.
13 COMMISSIONER BALCH: I guess my question

14 is: Is there a list of regionally native plants?
15 If there is, does it ificlude Russian Thistle?
16 That's not native but it's all over the United

17 States.

18 COMMISSIONER BLOOM: I don't think that's
19 considered a native species.
20 . CHAIRWOMAN BAILEY: I don't think so. I

21 think that's one of those introduced species that
22 they are trying to eliminate.

23 COMMISSIONER BALCH: You could eliminate
24 it. It's tumbleweeds. You see it everywhere. So

25 there's a place where you could find lists of native
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1 plants?

2 CHAIRWOMAN BAILEY? I believe so.

3 COMMISSIQNER-BALCH: I don't think we can
4 come up with a better definition than the proposed
5 OCD language.

6 CHAIRWOMAN BAILEY: So shall we agree to

7 insert the words "is the relative percentage of

8 regionally native plants in each of the following %
9 classifications"? g
10 COMMISSIONER BALCH: I would agree to %
11 that. ;
12 COMMISSIONER BLOOM: That would work for

13 me.

14 MR. SMITH: Plants or species?

15 CHAIRWOMAN BAILEY: Plants, because we are

16 talking three different types, shrubs, forbs and

17 grasses.

18 COMMISSIONER BALCH: Should that be plant
19 species?

20 CHAIRWOMAN BAILEY: Native species.

21 COMMISSIONER BALCH: Native plant species?
22 COMMISSIONER BLOOM: Regionally native

23 plant species. Does that help?
24 CHAIRWOMAN BAILEY: Sure.

25 COMMISSIONER BLOOM: Add "plant" between
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native and species.

CHAIRWOMAN BAILEY: Then we come to low
chloride fluidsf The proposed definition is "means
fluids that céntain less than 15,000 milligrams per
liter of chloridés determinea by analysis or process
knowledge." Do either of you believe that we need
to have this definition first?

COMMISSIONER BALCH: It seems kind of an
interesting definition to have, because it's not
half of sea watexr but it's half higher than drinking
water standards, which is why I think it's in the
definition.

CHAIRWOMAN BAILEY: Drinking water
standards is 250 milligrams per liter.

COMMISSIONER BALCH: What's the limit?

CHAIRWOMAN BAILEY: TDS, total dissolved
solids.

MR. SMITH: Low chloride fluids is what
you are working on?

COMMISSIONER BLOOM: Yes.

CHAIRWOMAN BAILEY: Because the way this
definition is used, it makes the distinction between
siting locations, burial of waste materials and
analyses performed for soils. Other states have

developed their own definitions for low chloride
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1 fluids. It appears to be a useful standard in the
2 industry.

3 COMMISSIONER BALCH: It certainly gives
4 you something to measure against.

5 CHAIRWOMAN BAILEY: Yes, it does.

6 COMMISSIONER BALCH: More or less. It's
7 either less or greater than. What is the typical

8 number for other states that you are aware of?

9 CHAIRWOMAN BAILEY: I think in the
10 transcripts there were some numbers that were given.
11 In some states it may be as low as 5,000 and in

12 others it may be 15,000.

13 COMMISSIONER BALCH: That's what I

14 remember. I think it was pointed out in the hearing
15 that it was a number that basically translated to

16 material being able to be buried on-site when you

|

|
17 did your mixes. ;
18 CHAIRWOMAN BAILEY: And site locations. §
19 COMMISSIONER BALCH: Right. %
20 CHAIRWOMAN BAILEY: As far as offsets. é
21 COMMISSIONER BALCH: So it's not exactly g
22 arbitrary, but it does allow you to conclude that if %

23 you have a fluid with less than that concentration
24 that you would be able to bury it on-site in many

25 cases.
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CHAIRWOMAN BAILEY: If we decide that :

that's an option.

COMMISSIONER BALCH: Right. I was just
saying I think that's where the number came from.
It wasn't pulled out of a hat.

COMMISSIONER BLOOM: Madam Chair, I don't
support the inclusion of the definition of low
chloride fluids. Chlorides are currently used as a
marker and if we set the level this high there
wouldn't be a cause to look at chloride plumes,
which is pretty helpful in terms of finding how a
leak is moving.

CHAIRWOMAN BAILEY: No, I have to disagree
with that statement because we still would be able
to mark chloride plumes within groundwater.

COMMISSIONER BLOOM: We wouldn't be
looking at them over a certain period.

CHAIRWOMAN BAILEY: Of course we would.
We would be able to analyze any volume of chlorides
or any concentration of chlorides, put it that way,
in groundwater.

COMMISSIONER BLOOM: I think we want to
look at that.

COMMISSIONER BALCH: Maybe if I can say

this briefly, this may be something we have to come
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1 back to after we look at the end result, which is

2 why we do have this limitation or this definition.

3 CHAIRWCMAN BAILEY: Shall we come back to
4 it later?

5 COMMISSIONER BLOOM: We could do that.

6 That would be fine.

7 - CHAIRWOMAN BAILEY: Okay.

8 COMMISSIONER BALCH: It may turn out that
9 we don't need a definition or that the discussion
10 will be more meaningful in context.

11 CHAIRWOMAN BAILEY: Okay. Why don't we go
12 down to the definition for measurable. It means a
13 layer of oil greater than a sheen that is measurable
14 by color cutting or other acceptable method.

15 COMMISSIONER BALCH: This is another one
16 that's hard to measure.

17 CHAIRWOMAN BAILEY: Unless you have color
18 cut tape.

19 COMMISSIONER BALCH: I think the examples
20 were if you had a windy day it could be blown to one
21 side of the pit and you wouldn't necessarily be able
22 to see it at all. Other days that same amount of
23 oil or whatever could cause a sheen that would cover
24 half the pond. So do you color cut -- if you have

25 that situation and you use your tape, will you see
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anything if it's all blown to one side of the pond?

CHAIRWOMAN BAILEY: Obviously, it's
decided by where you put your tape, but on the tank
or on the pit under the normal circumstances you
would be able to éay from an unbiased point of view
this is what it shows on the tape as measurable.

COMMISSIONER BALCH: Okay. Could you
describe what that tape is?

CHAIRWOMAN BAILEY: I haven't used it in a
very long time.

COMMISSIONER BALCH: You have got me beat.
I have never used it so I guess I want to understand
what it does.

CHAIRWOMAN BAILEY: A very long time.
There have been other improvements and it's simply a
matter of dipping it in and the tape shows the depth
of the --

COMMISSIONER BALCH: Okay. So it measures
the thickness of the o0il on top of the water?

CHATRWOMAN BAILEY: Yes.

COMMISSIONER BALCH: And then the
thickness is translated on a volume across the area
of the surface? Okay. And measurable, you know,
what kind of limitations are on that? I think you

have to be able to see it to be able to measure it.
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1 You would see the sheen before you would measure it.
2 CHAIRWOMAN BAILEY: You would see

3 something, yes, obviously. If it's measurable, it's
4 vigible, but thefe.is that_distinction between i
5 visible and measurable because you can see a sheen
6 but it's not going to be measurable.

7 COMMISSIONER BALCH: Right. It's a

8 molecule thing.

9 CHAIRWOMAN BAILEY: Yes.
10 COMMISSIONER BLOOM: I'm wondering, and
11 this just occurred to me, I haven't considered it

12 before, but do we want to look at the definition of

?
.
|
|
§
.
|
13 visible at the same time? I think these seem to §
|
|

14 intersect at some point.

15 COMMISSIONER BALCH: That's on the next

16 page.

17 CHAIRWOMAN BAILEY: Page 3.

18 COMMISSIONER BAILCH: I guess it would be §

19 T. No, it's still S. %
1

20 CHAIRWOMAN BAILEY: So you can see a §

21 sheen. §

22 COMMISSIONER BLOOM: Then there's a %
2

23 separate OCD definition of visible, which is any oil

24 on the surface of the pit.

25 CHAIRWOMAN BAILEY: Any sheen.
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1 COMMISSIQNER BLOOM: That's correct.

2 CHAIRWOMAN BAILEY: That's visible, not
3 measurable. You're not going to be able to clean up

4 a sheen as easily or practically as you-can a

5 measurable amount. %
’ !
6 COMMISSIONER BALCH: So I guess what is %

7 the purpose of the definition? Where would it come

12 COMMISSIONER BLOOM: I'm wondering if we

5

8 into play for measurable and for visible? %

9 CHAIRWOMAN‘BAILEY: Operations. I think %

10 in the chapter on operations there are references to g
11 | distinguish visible from measurable. %

13 need both.

14 CHATRWOMAN BAILEY: Do you want to come
15 back to that?

16 COMMISSIONER BLOOM: We should come back

17 to that.

18 COMMISSIONER BALCH: I would like to be
20 perhaps?

21 CHAIRWOMAN BAILEY: Let's come back to

22 that after we look at Section 1107. We come to

23 multi-well fluid management pit, which includes not
24 only the definition but time and size is not

i
!
§
|
19 clear. Visible is what triggers the measurement %
i
%
§
25 attached to the definition. It means a pit used for §
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the storage, treatment and recycling of stimulation
fluids and flowback water, not drilling muds, not
produced water, during the dfilling and completion
of multiple wells. They are not governed by the
Surface Waste Management Rule and not used for the
disposal of drilling or completion waste. Located
either on-site or off-site of a well drilling
location and may remain in use until all wells
identified in the pit are completed. Any freshwater
containment structure such as pond, pit or other
impoundment is not included in this definition.

I think we have a lot of work to do on
this paragraph.

COMMISSIONER BALCH: So 19.13.36 NMAC, is
that where you are limiting your impoundments to
less than ten acre feet?

CHAIRWOMAN BAILEY: Rule 36 is the Surface
Waste Management Rule which has to do with landfills
and ponds for disposal or treatment of wastes.
Landfills. This would exempt it because it's not a
permanent disposal of the stimulation fluids and
flowback water, but there's no size limitation and
there's no expiration in this definition.

COMMISSIONER BALCH: The reason there's no

size limitation is because you don't know

............... 2 v R R R e T
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1 necessarily how many welis you might want to treat
2 as a single -- |

3 CHAIRWOMAN BAILEY: Or what volume will be
4 used in the frac job.

5 COMMISSIONER BALCH: It would be

6 determined operationally what the size of the pond

7 would be?

8 CHAIRWOMAN BAILEY: Right.

9 COMMISSIONER BLOOM: I know during

10 testimony, I think it was Mr. Lane, talked about the
11 multi-well fluid management pit and said that the

12 typical multi-well pit would have about 40 acre feet
13 as opposed to a temporary pit, which is about ten.
14 So we're looking usually at about four times the

15 volume.

16 I'm very intrigued by the multi-well fluid
17 management pit. I think we have much less surface
18 disturbance, conservation of water. It works in a
19 lot of ways. But I don't know that it was fleshed
20 out very well throughout the -- or developed here in
21 terms of how it's regulated, and we heard bits and
22 pieces and I don't know if we can cobble something
23 together and make these work but I am very intrigued
24 by it.

25 CHAIRWOMAN BAILEY: I have done some
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research, because like you, I have been-intrigued by
it. I think that there are some strong advantages,
but yet I believe that there are some regulatory
constraints that should be put on them. In fact,
during the discussion with‘Mf. Lane I asked, "When
does the regulator step in and say this is no longer
a multi-well pit, it's a permanent pit because it
has some aspects of a permanent pit." And his
testimony was that there may be an inactivation
component that needs to be built into this.

So looking at that, I checked what's the
typical size of a frac job? And I looked at frac
focus, which is the national database, and I found
everything from less than 2000 gallons of water to
six and seven million gallons of water for some of
the larger jobs. The six and seven I found in
Texas. I didn't find those in New Mexico. But just
from my plunking around, it appeared as though a
typical water volume was about 3.2 million gallons.

I looked specifically at the Devon
Snapping 2 State 3H, which used 3.3 rounded up
million gallons of water in their report.

COMMISSIONER BLOOM: So to make sure we
are on the same page, an acre foot is 325,000

gallons, ten acre feet is 3.25 million gallons? 1Is

g
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that right?

CHATRWOMAN BAILEYQ The way I measured it
out, ten acre feet was about 3,350,000 gallons, so
the ten acre foot limitation would take care of many
of the frac jobs that go on, many of the frac
systems. It wouldn't take care of all of them, but
would take care of many of them.

COMMISSIONER BAILCH: It would depend on
the operations, too. If you are doing them
serially, then I think ten acre feet would be able
to cover your typical shale frac jobs of two, three
or four million gallons. You do lose water on the
frac job. Your flowback is half to 70 percent of
the water you put in. It varies, depending upon the
formation, compatibility.

The idea, I think, and the way these are
done in practice, the reason they are large in
places like Wyoming and Texas is so they can be
rapidly moving their rig. Or you have two rigs
operating at once on a sequence of wells. That
said, I don't think you want something that's -- if
you are starting to look at things that are to the
scale of several Olympic swimming pools, you need to
probably look at them a little differently than a

temporary pit.
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The petitionsp I think, tried to address ‘

that primarily by some softvof double liner or liner
in play with monitoring for your leakage, and then
by describing them as temporary, everything in there
would be femoved and the site reclaimed and nothing
left on the site.

Whether that addresses all of the concerns
you might have with the large scale impoundment, and
then my other concern, I think, is limitation --
other limitations by other agencies on the size of
ponds and impoundments. We have to figure out
jurisdictionally if we can even have something
greater than ten acre feet. I don't know for sure
and we can probably discuss that later on.

CHAIRWOMAN BATL.EY: I checked into it. I
believe -- and I may be wrong because I'm not an
authority on State Engineer regulations. I believe
that it's a matter of our determining if we want to
have a size limitation and, if we want to have that
limitation, what it should be. 1In my research, it
appeared as though the 3.3 million gallon volume
would be ten acre feet and would be adequate for
many -- maybe the majority of jobs. But if it was
inadequate they could always bring trucks, as they

apparently are doing now, to supplement.
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COMMISSIONER BAILCH: I guess if the ten
acre feet limitation was not for operating under the
new paradigm of production, particularly with shales
and some of these large commingled plays, and I'm
thinking more of what's happening in West Texas
right now, if that ten acre feet limit was enough,
then they wouldn't be building ponds that are
bigger, and they are building ponds that are bigger.

CHAIRWOMAN BAILEY: Because that
eliminates the need for additional trucking.

MR. SMITH: I just want to caution you all
to remember that you need to be able to look to your
record in order to justify whatever decisions you
make in this matter. I don't know whether there's
enough evidence for you to make these kinds of
determinations or not. That's up to you all, but
you want to look to the record in order to make your
decisions.

COMMISSIONER BALCH: I think they didn't
put a -- in testimony, I don't think Mr. Lane put a
limitation on it because he didn't want there to be
a limit that was imposed arbitrarily. He would
rather it be imposed by the needs of the operation.
That said, in a well-formed regulation you would --

I think there's a couple things that are important
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1 to me in multi-well fluid management pits. I think
2 they have to be substantially temporary. You don't

3 want them sticking around for ten years or five

12 size? And I think that one approach that might be

4 years. You want it. to be.there for the duration of é
5 the operation that's it's being built for. You want %
6 to make sure there's something that has some §
7 limitation on the time so it is temporary. %
8 CHAIRWOMAN BAILEY: I have some f
9 suggestions for that, too. §
10 COMMISSIONER BALCH: Okay. The other g
11 thing is do you want to let them be of any arbitrary é
%

;

13 viable is to set some limit, and then above that you
14 would have to seek an exception or a variance on a
15 case-by-case basis. What that limit is, I do not
16 know.

17 COMMISSIONER BLOOM: That's a concern I
18 have as well. We don't have a lifespan yet. The
19 lifespan would be, I guess, the --

20 COMMISSIONER BALCH: Until the operations
21 are completed.

22 COMMISSIONER BLOOM: Yes. If you get

23 bigger in size, we haven't really talked about

24 performance of liners and what liners would be

25 adequate, but we do have the permanent pits and. they
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are limited to ten acre feet and then they have

ARSIt

their guidelines which I would have to review. But
that's out there.

CHAIRWOMAN BAILEY: Talking about a time
limit that you are concerned about also, and based
on Mr. Lane's comment, "So there may be an
inactivation component that needs to be built into
this," I looked to see where else in the o0il and gas

industry we have the potential for a reasonable

limitation on time. If we use the language that the
pit may remain in use -- looking at the third line
from the bottom -- until all wells with approved

APDs identified in the pit permit are completed --
because APDs have a two-year limitation.

COMMISSIONER BALCH: That would be the
operational period plus two years at the most. It
would be two years at the most from the latest filed
APD.

CHAIRWOMAN BAILEY: There's another
approach. I tell you, I was intrigued with the
idea. 1In the template for the standard unit
agreements, exploration unit agreements, there is a
section on drilling to discovery, and it says that,
"An operator shall continue drilling diligently one

well at a time allowing not more than six months
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between the completion of one well and the beginning
of the next well," which means that -- or until the
production is -- the discovery is made. We don't
need to have that, ‘but there's also the limitation
that the director could modify the drilling
requirements of that section by granting reasonable
extensions of time when such action is warranted.

So I throw out for discussion, we could
either limit it to only thosé approved APDs and/or
we could have this continuous drilling requirement.

COMMISSIONER BALCH: I think the active
APDs to me sounds a little more easy to enforce and
trackable because it's already tracked on the map.
Whether you can drill or not -- APDs, can you get an
extension on the two years?

CHAIRWOMAN BAILEY: They can be renewed.

COMMISSIONER BALCH: They can be renewed
for another two years?

CHATRWOMAN BATILEY: Yes.

COMMISSIONER BALCH: Just another two
years? Continuously drilling -- here is my concern.

And I think you have heard me say this a lot of

‘times. About 70 percent of all oil comes from the

smaller producers and about half our natural gas at

this time. Well, last time I checked in 2003. I
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1 have no reason to think that's changed

2 substantially. By small, I mean not a major oil
3 company .
4 If some of the scenarios that Mr. Lane

5 described were to occuf in the San Juan Basin and be
6 done by a large operator, I would imagine that the
7 pits would only be there for a year because they §
8 would get in theré, they would do a completion, §
9 three weeks iater another completion, three weeks é
10 later another completion. They would probably spend
11 more time on building and dismantling the pit than
12 they did on operation.
13 On the other hand, if you have a smaller
14 operator or a group of smaller operators, you could
15 run into délays that would extend that time period
16 and you definitely don't want to discourage those
17 people from using a tool like a multi-well fluid
18 management pit which would make things more
19 efficient, use less resources and be more
20 cost-effective. But you also want to make sure it
21 doesn't hang around for four years or two years and
22 another two years and another two years, and you are
23 starting to get to the point where you wonder if the

24 liner is going to be stable for that time period.

25 So something has to be put in there to
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make sure that these are temporary, that's easily
monitored and enforceable but allows the flexibility
to make them actually beneficial. Did I pose more
questions than I did anéwers there?

CHAIRWOMAN BAILEY: Well, I'm looking for
a solution to the proposal. -

COMMISSIONER BALCH: I like the idea of
tying it to APDs and having certain APDs tied to the
initial application for the multi-well fluid
management pit.

COMMISSIONER BLOOM: I think that's a good
way to start considering it, putting a lifespan on
there, on the multi-well fluid management pit. I'm
concerned that ten acre feet might not be enough for
ihdustry. It may be where they would need to go
bigger. Commissioner Balch talked about some in
Texas or some larger pits, and I think one of the
things that we like about the multi-well fluid
management pits is you reduce a lot of truck traffic
which is often a complaint in our oil producing
regions. You have less environmental impacts.

If we found something that would end a
good portion of the truck traffic, I think that
would be good. I don't know how -- I haven't heard

any testimony of anything over ten acre feet and I
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don't know how liners perform given various volumes
and depths.

COMMISSIONER BALCH: I think there was
testimony on that, and it particulérly came up in
regards to hydraulic head, and I think the idea was
that the pits would not necessarily be deeper, they
would tend to be larger in area. So the point of
where you are measuring your hydraulic head on a
liner at the bottom of the pit, it doesn't care how
much water there is to the side. It only cares how
much water is above it. |

COMMISSIONER BLOOM: I understand it. If
we go wider there's more evaporative loss of water
and more surface disturbance, too.

COMMISSIONER BALCH: Right. Although if
you are replacing multiple heads you wash out the
increase in the surface area. I don't know what a
good average number is. I do know that you want
something that can be useful and flexible enough.
In other words, if you say ten or you say 20 or you
say 30 or 80 or like some of these pits in Texas
that are 100 acre feet, I don't know if pinning an
exact number on it is the best way to go or having a
number over which you have to have a more active

involvement by the Division or the Commission.
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Now, in our work that we have done lately,
we look at the acid gas injection wells. The reason
is because it's something that's becoming more and
more prevalent, and we want to understand the
usefulness and the implications of a variety of
features and how do you best address them. So it
may be a similar time period where we would look at
some of these larger pits or pits above a certain
size just to see what they are doing and come up
with a good understanding of how well they work or
what is a size below you don't worry too much and
above you want to have extra considerations taken.

CHAIRWOMAN BAILEY: Are you suggesting
that we put a ten acre feet and approved APD, but
say that there exceptions may be for differences in
size or length of time?

COMMISSIONER BALCH: Well, I guess I am
less confident about putting a size limit. I don't
know what would be appropriate. I think if you are
doing -- I think some of the jobs that Mr. Lane
described might be ten wells or 15 wells, and if you
have a limitation of ten acre feet and that was one
frac job, then I think you are not going to have
something that would be efficient for rapidly

completing those wells with just ten acre feet.
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On the other hand, do I want them to be

|
able to arbitrarily build as large of an impoundment §
as he wants to? I think there has to be someplace §
where you look at it a little more closely. g

MR. SMITH: Let me just interject here %
real quickly. You want to make sure, I think, that
the discussions that you are having at this point
are matters of how to exercise your judgment as
opposed to matters not having enough evidence to
make the decision.

COMMISSIONER BALCH: Okay. I think --

MR. SMITH: I mean, I'm not arguing
anything one way or the other. I just, again, want
to caution you that you want to make sure that you
have enough evidence in the record to make decisions
or maybe you do and you are trying to make a
judgment call. That's up to you guys.

CHAIRWOMAN BAILEY: I believe this is a
judgment call based on the information that is in
the record.

MR. SMITH: Okay.

CHAIRWOMAN BAILEY: And the additional

research that was done at the time.

MR. SMITH: That's fine. I'm just doing

my Jjob.
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1 CHAIRWOMAN BAILEY: I realize that.

2 COMMISSIONER BALCH: Appreciate it.
3 CHAIRWOMAN BAILEY: There is the

4 possibility of not putting a size limitation but

5 putting a construétion requirement that it meets the
6 same standards és a permanent pit with the heavier

7 liner and the double liner?

8 COMMISSIONER BALCH: I think other

9 concerns that were raised was about the nature of

10 the double protective system.

11 CHAIRWOMAN BAILEY: We do have testimony §
12 concerning the problem with the construction. |
13 COMMISSIONER BLOOM: We heard both things. §
14 Somebody said there would be two liners and somebody §
15 said it could be one fabric liner and it could be §
16 clay as well. g
17 COMMISSIONER BALCH: What does the current |
18 regulation state for permanent pits? é

i
19 CHAIRWOMAN BAILEY: Unchanged. %
20 COMMISSIONER BALCH: Right. I understand. ?

z
21 CHAIRWOMAN BAILEY: It's a double liner %
22 with a leak detection system. é
23 COMMISSIONER BLOOM: You have a choice of %
24 a 30 mil flexible PVC or 60 mil HDPE liner. §
25 CHAIRWOMAN BAILEY: The 60 mil is the é

!

;

R T TR SR — T % - T R R S e e s mmmmwmmm“wNMMwm««mw

PAUL BACA PROFESSIONAL COURT REPORTERS

53c¢3cf5c-1dec-4e80-a925-ffb19b22atea



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Page 2473

permanent pit.

COMMISSIONER BLOOM: It allows both.
"Geomembrane liner shall consist of 30 mil flexible
PVC or 60 mil HDPE liner."

CHAIRWOMAN BAILEY: Oh, okay. Depending
on the type?

COMMISSIONER BLOOM: Exactly.

CHAIRWOMAN BAILEY: It has the upper liner
geomembrane and secondary'lower liner, geomembrane
liners. Geomembrane shall constant of 30 mil or the
60 mil.

COMMISSIONER BLOOM: I will note, too,
that when I was reading OGAP's closing statement
that they also shared some concerns about was this
fleshed out enough that the permanent pit could be a
possible solution here, looking at that for
guidance.

CHAIRWOMAN BAILEY: Right. I would feel
more comfortable if we put the time limitation of
the approved APDs for the wells that would be
dedicated.

COMMISSIONER BALCH: That these would
include --

CHAIRWOMAN BAILEY: Yes. And the use of

the construction standards of a permanent pit
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without any kind of size limitation.

COMMISSIONER BLOOM: Now, I would have
some concerns there in that if the pit went higher
and bigger, ydu would have a lot more head, correct?
And maybe those liners wouldn't be sufficient in
that case. I haven't heard any testimony about the
efficacy of those liners if the size would increase
above ten acre feet.

CHAIRWOMAN BAILEY: So are you proposing
the time limitation, the size limitation and the
permanent pit construction standards?

COMMISSIONER BALCH: I think he is talking
more about a depth limitation.

COMMISSIONER BLOOM: Depth, yeah.

COMMISSIONER BALCH: There was testimony
about hydraulic head on a number of occasions. The
back of the envelope calculation like I believe
Dr. Neeper did in one of his exhibits, he could
calculate a rather large amount of water going
through a liner with ten feet of hydraulic head, but
I don't believe that those equations really work
very well for the effusive flow that you are seeing
with the liner, so you are really looking more at

what's going to come through pinhole leaks and

imperfections and things like that.
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1 To some extent, 1f you increase head
2 dramatically you might increase that amount of
3 effusive flow, but I would have to do an awful lot

4 more calculation before I comfortably want to look
5 at that. I think I would rather see these pits be
6 larger aerially than considerably much deeper. Is

7 there a limitation on the depth of permanent pits?

8 CHAIRWOMAN BAILEY: No.
9 COMMISSIONER BLOOM: I don't think so.
10 CHAIRWOMAN BAILEY: Do you have a copy of

11 the current Rule 177

12 COMMISSIONER BLOOM: I am looking at the
13 NMOGA's Attachment A which had their changes.

14 Permanent pit is on Page 15 of that.

15 COMMISSIONER BALCH: I think, practically
16 speaking, you are probably not going to end be up
17 with a 40-foot deep head. 1If you have a ten acre
18 foot head, it could be ten acres of area and ten

19 feet of depth or it could be five acres of area and
20 20 feet of depth -- sérry, five acres of 20 feet of
21 depth. But at some point you are going to find it
22 easier to make_it wider than deeper with a

23 bulldozer, and being able to meet other construction
24 guidelines such as your edge material and your

25 overlap and things like that. Berm.

g
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CHAIRWOMAN BAILEY: And the slope that we

still need to talk about.

COMMISSIONER BALCH: Right.

COMMISSIONER BLOOM: Dr. Balch, is there a

way to increase the volume similar to the 20 acre

feet that there would be

more than enough to do at

one average frac job, increase it to 20 acre feet,

not get it to a size where it has too much more head

on it than you would have in a permanent pit that's

ten acre feet?

COMMISSIONER BALCH: Well, head is just

dependent on the depth of the water so the only

thing you would be able to do is put a limitation on

the depth of the pond. But there was not, I don't

think, any testimony or anything about depth and

what would be appropriate --

COMMISSIONER BLOOM: We don't have

guidance.

COMMISSIONER BALCH: Now, these liners

have design specifications and I'm going to guess

that one of those design
much head can it handle,
normally what they do is

a rod or something until

specifications would be how
how much pressure. Well,
a rod test, poke at it with

it breaks and then they

know how much pressure in the particular location.

R o A AR o o AR R S S

IONAL COURT REPORTERS

53c3cf5c-1dec-4e80-a925-ffb19b22a1ea



Page 2477

1 So, i méan, some of the things we are
2 discussing may not be important at all because they
3 will already be in the limitations of the materials
4 if they are used correctly, which is a concern.

5 Now, as far as limiting the size of a

6 multi-well fluid management pit, I think if you do

7 that then very likely we will be discussing it again
8 pretty soon because you are not making a design

9 that's based upon operational parameters and needs,
10 you are making one based on some arbitrary number,
11 that probably the three of us individually are not
12 necessarily qualified to determine. We have the

13 evidence that's before us$ that there's a need for

14 it, and I think it's up to us that makes a

15 regulation that allows for it in a safe and

16 effective way.

17 And I like the stronger requirements of

18 the permanent pit. I don't like ad hoc limitation
19 on size. I have a feeling that I don't want them to
20 be 100 feet deep or 300 acres big, but I don't know
21 how to really limit that. The only limitation I can
22 see is to limit the number of wells that would be

23 allowed on a permanent for multi-well pit, at which

24 point you are looking at effecting what is the most

effective operations. But that might be the easiest
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way to limit the-size.

If you say ten wells, you are going to be
looking at, at most, probably 50 acre feet would be
a very large, effective volume that you could use.

CHAIRWOMAN BAILEY: But that --

COMMISSIONER BALCH: And if they wanted
more than that, then they would have to seek an
exception;

CHAIRWOMAN BAILEY: That disallows use of
the pit for large frac jobs if you limit it to the
number of wells. A central location within one of
the large units in the Northwest may service more
than ten wells.

COMMISSIONER BALCH: Sure. Well, ten was
an arbitrary number. My concern in constructing a
useful regulation is that if you put in arbitrary
limitations then you defeat the purpose of having
the rule in the first place. You create an
artificial limit on what it's supposed to remove,
which is an inefficiency.

COMMISSIONER BLOOM: I agree. You want
this to serve the industry's needs and be efficient
for them.

COMMISSIONER BALCH: Well, and the most

efficient they are, the less truck traffic, the less

PAUL BACA PROFESSIONAL COURT REPORTERS
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1
1 water tanks there are moving down the freeways, the %
|
|

2 less individual chance for leaks from all the
3 fittings and valves  that you have on your thousand
4 tanks. I mean, it makes a lot of sense to reduce

5 your foQtprint for these large operations, and

6 realistically, the direction that industry is going
7 is towards shales and towards larger frac jobs and

8 that's going to be happening in New Mexico as well.
9 Texas doesn't have a Pit Rule, so they can
10 build a 100 acre multi-well pit if they want to.

11 But because we have a ten acre limit, that's why

12 it's brought up. If industry thought they could do
13 this with a ten acre pit they wouldn't have put it
14 in here. They would just do it under the current

15 rules. i
16 CHAIRWOMAN BAILEY: Because the permanent

17 pit is only used for the produced water.

18 COMMISSIONER BALCH: No, I meant using the
19 temporary pit. I guess there's no allowance in the
20 current version of the Pit Rule for using multiple

21 wells from one pit anyway. You have to have one
22 well, one pit, which is an example of what I was
23 just saying. If you -- you have to be careful not

24 to impose limitations that defeat the purpose of the

25 proposed change if we think the proposed change is a

é
|
|
%
é
|
%
|
|
|
:
%
|
J
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1 good thing. %

2 CHAIRWOMAN BAILEY: So what would you like
3 to see?

4 MR. SMITH: Let me remind you about your

5 idea for a variance. Maybe that would give you more

6 flexibility.
7 COMMISSIONER BALCH: The idea is if there
8 was some trigger where like with the acid gas
9 injection wells that have to come before the
10 Commission and not potentially give us more work but
11 it does give an opportunity to put a workable
12 regulation into play now rather than doing ten years
13 of research énd then putting the regulation into
14 play. I think this is something that is extremely
15 important.
16 CHAIRWOMAN BAILEY: It is. So do you
17 suggest a ten acre foot limitation with a larger to
18 be an exception to be heard by a hearing examiner or
19 the Commission?
20 COMMISSIONER BALCH: I think I like the
21 idea better of having the larger pits managed by
22 something else, like a number of APDs that are
23 attached to it or something like that. Or the
24 predicted -- you know, at some point it's going to

25 become impractical -- and I think Mr. Lane brought
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1 this up -- it's going to become impractical to have

2 more than X number of wellé managed by one central

3 management pit because you do have to have temporary

4 pipelines and all kinds of things like that to move

5 the water around.

6 Tt seems like you would end up with a

7 situation where you would be fracking the 100 wells

8 from one multi-well pit.

9 CHAIRWOMAN BAILEY: So the true limitation
10 would be the number of wells‘with approved APDs that
11 can be drilled using that pit within two years or
12 extensions thereof.

13 COMMISSIONER BALCH: That would seem to be §
14 a practical limit that would be pretty easily
15 monitored. Well, it wouldn't have to be monitored.
16 It would take care of itself.
17 CHAIRWOMAN BAILEY: Takes care of itself. |
18 COMMISSIONER BALCH: So if you had an §
19 operational plan to do 20 wells and you could do it §
20 within two years -- I guess you wouldn't make a plan
21 then if you couldn't do it within three years, so it
22 would be a natural limitation. And if you weren't a
23 large company and you were doing it with a different i
24 type of operation, you may not try to put 20 wells %
E

25 on your APD. Maybe that would be the best way to
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limit it. I really don't like the idea of putting
an arbitrary size limit on it.

CHAIRWOMAN BAILEY: And we have had no
testimony.

COMMISSIONER BALCH: That's right. Now,
on the other hand, I think if those APDs are put up
for renewal, that'é when it should come before the
Commission, because then they are going to extend
the life of the pit.

CHAIRWOMAN BAILEY: What is your belief,
Commissioner Bloom?

COMMISSIONER BLOOM: TIf we could cobble
something together that would be protective of the
environment and base it on testimony we heard and
what's in the rule currently, I think we could do
that. I don't know that -- I'm still wondering if
we have heard enough to be able to put together a
multi-well pit that works for industry and gets them
what they need.

COMMISSIONER BALCH: Well, I think that
the time limitation on the APDs will self-limit the
volume, the size of the volume they need.

COMMISSIONER BLOOM: Let me ask you this:
What if the frac job requires -- hearing what

Commissioner Bailey found was some three million
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1 gallons plus for an average frac job, but we are
2 seeing some that go up much larger than that. We

3 could be seeing in the Northwest more shale oil

4 production. If we make something too small we lose
5 some of the environmental benefits.

6 COMMISSIONER BALCH: Here's the thing.

§ The larger the frac job -- your frac job size is

8 going to be dictated by a couple things. The first
9 thing it's going to dictate is how many stages you
10 are going to do. The number of stages is going to
11 be dictated by the length of the section that you
12 are trying to fracture and the rock mechanics that
13 goes into how much fluid is needed within a

14 particular closed-off section to break the rock. So §
15 the larger your horizontal wells are, the longer

16 they are, the less wells you are going to need.

17 So as you increase the size of the frac
18 job, you need less wells in the same area. There's
19 also going to be a limitation on how many -- well,
20 there's not really a limitation on horizontal wells,
21 is there?

22 CHATIRWOMAN BAILEY: No.

23 COMMISSIONER BALCH: But basically, I

24 think that's the other side of it. If you are doing

25 a much larger job, you need to do less of them in
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the same relative area to fracture the rock
effectively. So I think it would be self-limiting
to some extent. Actually, to a great extent. I
really like the automatic use of the APD timeline
and then if they want to extend the APD then they
have to come show us.

COMMISSIONER BLOOM: I think we could work
something with that, and‘if it extended‘out two
years it could sfill be okay maybe because we were
dealing with something originally designed as a
permanent pit which would have a longer lifespan.

COMMISSIONER BALCH: I think you would
want to héve a re-evaluation at that point basically
and make sure that there's a fixed time. And that's
when coming before the Commission would be
appropriate.

CHAIRWOMAN BAILEY: You want them to come
before the Commission or before the Division?

COMMISSIONER BALCH: The Division, yeah.
Doesn't have to come straight to us. I know with
the acid gas it comes straight to us. And since
this is a new thing, that might be advisable for a
period of time. I don't know how you write

something like that.

CHAIRWOMAN BAILEY: We can simply say it
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1 shall go to hearing, and then -- s

2 COMMISSIONER BALCH: You can
3 administratively decide --
4 CHAIRWOMAN BAILEY: Then administratively

5 say, like the acid gas comes to the Commission,

6 administratively say that it comes to the Commission

7 for extensions.

8 COMMISSIONER BALCH: APDs for wells tied
9 to a multi-well management pit?

10 CHAIRWOMAN BAILEY: Okay. Then let's do

11 some wordsmithing.

12 COMMISSIONER BLOOM: Excuse me. Have we
13 decided on a ten acre foot size limit on this?

14 COMMISSIONER BALCH: No.

15 CHAIRWOMAN BAILEY: No.

16 COMMISSIONER BALCH: I think the

17 modification will be based on what they can do

18 operationally within two years, which should be a
19 pretty good limitation on size. I think that would
20 be greater than ten acre feet but it won't be a

21 million acre feet or 100 or something like that.

22 Hopefully it gives enough flexibility that they can
23 design operations appropriately, and I think most
24 operations would be designed to be completed by the

25 time the APD expires.
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COMMISSIONER BLOOM: If it was to go §
beyond ten acre feet, would there be a way we could f
craft something where the depth wouldn't be much
bigger on average than what you find in the
permanent pit so you don't'have --

COMMISSIONER BALCH: I think it would be
more on the design specifications than the liners.

COMMISSIONER BLOOM: Not to exceed the
design specifications.

COMMISSIONER BALCH: Not to exceed. Or
actually engineering, they usually have a 200
percent factor so you wouldn't go up to a limit of
the liner, you would go to half the limit of the
liner typically in most engineering designs.

COMMISSIONER BLOOM: That could work.

CHAIRWOMAN BAILEY: There's one other
small detail. Part of this definition says
"Multi-well fluid management pits may be located
either on-site or off-site of the well drilling
location." One of the public comments by R360
Environmental Solutions talked about the definition
of on-site. On their public comment dated May 2nd,

2012 on Page 7 R360 suggests keeping the word

"on-site" throughout 19.15.17.11 NMAC and defining

it in 19.15.17.7 NMAC to mean within the boundaries
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1 of the lease and/or development plan wherein

2 exploration and production waste continues to be

3 under the control and management of the

4 operator/producer.

5 That would prévent a commercial landfill

6 from being developed on an on-site area that allows
7 disposal of the fluids or temporary holding of the

8 fluids in the multi-well fluid management pits. The
9 word -- I'll repeat that. Because we use the term
10 "on-site" in this definition, I believe we need to
11 have a definition of on-site to mean within the

12 boundaries of the lease and/or development plan

13 wherein exploration and production waste continues
14 to be under the control and management of the

15 operator/producer.

16 COMMISSIONER BALCH: 1Is there ever a

17 situation where it would be off-site by that

18 definition?

19 CHAIRWOMAN BAILEY: When we start allowing
20 fluids from multiple wells to be put into an

21 off-site location?

B 3 R RS e S A

22 COMMISSIONER BALCH: Right, but I'm
23 guessing by the definition that -- where would it be
24 off-site? Because it would still be -- they would

25 still have to have an agreement for the pit with the
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surface owner.

COMMISSIONER BLOOM: Maybe they are trying
to prevent somebody opening multi-well fluid
management pits, say, on private land and saying, "I
will take the water over to you," or something like
that where it's no longer in the control of the
owner/operator.

COMMISSIONER BALCH: Somebody basically
saying you can put it on my ranch?

COMMISSIONER BLOOM: Yeah.

CHATIRWOMAN BAILEY: Then they become --

COMMISSIONER BALCH: They become a partner
in the operation. So by definition it would be
on-site. ©Now, the question there might be sort of
how do you connect the water to your operations? I
think you have to have a continuous surface area to
be able to run your temporary pipeline, get the
water from the management pit to the site that you
need. 8o I guess off-site, the only thing that
would be really off-site is something that was
disconnected to that location and you would have to
have some other arrangement to move the pipeline or
pipe the water. That might be the concern.

CHAIRWOMAN BAILEY: Well, if you have

multiple leases and multiple well sites and you are

RS o o R —
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using a centralized multi-well pit that's not
located on the lease --

MR. SMITH: Let me ask you two to keep in
mind -- and I don't know whether it's used elsewhere
or not -- but if you are going to define on-site for
the purpose of making this definition clearer, you
want to make sure that however you define it, it
does not unintentionally affect uses of the term
on-site elsewhere in the regulations.

CHAIRWOMAN BAILEY: Then why don't we hold
off on debating this definition for on-site until we
see where else in the rule it may appear. We will
just stay alert.

MR. SMITH: Well, not just the use of the
word "on-site" where it may appear in the amendments
but use of the word "on-site" where it's left
completely alone. I mean, you may not notice it
there, but what we should probably do is a search
for the word "on-site" throughout the whole
document, not just looking at it there.

COMMISSIONER BALCH: Seems like what the
intent of the existing definition is, is you
wouldn't necessarily have to put it at a well
drilling location.

CHAIRWOMAN BAILEY: Yes.
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COMMISSIONER BALCH: But I think that

maybe eliminating the words "on-site" or "off-site"
and putting in sométhiﬁg that is more appropriate
would be better than trying to tackle the issue of
the definition,.which may have cross—purposés in
other places. We could better frame the intent
using a different set of words.

CHAIRWOMAN BAILEY: Why don't we see where
else "on-site" and "off-site" are used within the
rule.

COMMISSIONER BALCH: Okay.

CHAIRWOMAN BAILEY: But other than that,
do we want to use this definition but insert the
words in that next to the last sentence where it
says, "Multi-well fluid management pits may be
located either on-site or off-site of a well
drilling location and may remain in use until all
wells with approved applications for permits to
drill APDs identified in the pit permit are
completed."”

COMMISSIONER BLOOM: Yes.

COMMISSIONER BALCH: That gives it a
two-year maximum, and that would self-limit the size
of the operation.

COMMISSIONER BLOOM: Does that leave some
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ambiguity in there about whether or not the APD

could be extended?

COMMISSIONER BALCH: Okay, so now in the
next sentence --

COMMISSIONER BLOOM: Do we want to say
"the original life of the APD" or add something else
after that which would say should the APD be
extended this would go before --

CHAIRWOMAN BAILEY: "Any extensions of
approved APDs in the pit permit shall come to
hearing."

COMMISSTIONER BLOOM: Yes.

COMMISSIONER BALCH: Yes. Aren't
extensions common?

CHAIRWOMAN BAILEY: It depends. A lot of
times. I can't give you a number.

COMMISSIONER BALCH: I think that
addresses the time limit.

COMMISSIONER BLOOM: The lifespan.

COMMISSIONER BALCH: Now we can talk about
the other design characteristics when we get to that
part of the rule.

CHAIRWOMAN BAILEY: Okay. So that brings
us to the definition for permanent pit.

COMMISSIONER BALCH: No, that hasn't
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caught up yet.

CHAIRWOMAN BATILEY: "Until all wells with
approved applications for permit to drill." After
that sentence -- no. No, no period there. That's

part of the sentence. Go to the end of the sentence
and insert anothef sentence that says, "Any
extensions of permits to drill identified in the pit
permit shall go to hearing." Identified in the pit
permit shall go to hearing.

COMMISSIONER BALCH: At the beginning we
have until "all wells" twice.

MR. SMITH: Just before the language
identified in the pit pe¥mit, do you want to
put "that are" in there?

CHAIRWOMAN BAILEY: Okay.

COMMISSIONER BALCH: Put an effective
three-year lifespan or something on the pit?

MR. SMITH: Do you want to discuss the two
different definitions and why you are picking one
over the other?

CHAIRWOMAN BAILEY: What are the
differences between the two other than what we
inserted?

MR. SMITH: Well, I think it's the

discussion of the Surface Waste Management Rule in

PAUL BACA PROFESSIONAL COURT REPORTERS
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.
1 the first one. I don't see that in the second one. §
2 I haven't done it word for word. §
3 COMMISSIONER BLOOM: Where did the second %
4 definition come from? §
5 MR. SMITH: I think that's IPANM. 1Is that |
6 IPANM? . %
7 MS. FOSTER: No.
8 MR. SMITH: You're not supposed to talk.

9 I enjoyed that.

10 CHAIRWOMAN BAILEY: That portion j
11 concerning the Surface Waste Management Rule is part %
12 of the NMOGA application, so the second paragraph §
13 would be the IPANM. %
14 COMMISSIONER BALCH: So what's the Surface ;

.
15 Waste Management Rule of 19362 §
16 CHATIRWOMAN BAILEY: That's the Surface z

17 Waste Management Rule.

18 COMMISSIONER BALCH: Basically governs -- §
19 CHAIRWOMAN BAILEY: Disposal of wastes. %
20 COMMISSIONER BLOOM: Since this is not a §

.
21 permanent -- g
22 COMMISSIONER BALCH: There's no disposal §
23 on-site. And if there happened to be a leak you g
24 would have to claim it. So there would still be §
25 notice. %

é
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COMMISSIONER BLOOM: Does that clarify the

rule by having that in there?

CHAIRWOMAN BAILEY: I think so. So we can
eliminate the second paragraph, the one in green?

COMMISSIONER BLOOM: Let's see if there
are any other differences. I don't think there are.

COMMISSIONER BALCH: Then we will have to
come back. Maybe get her to highlight the
on-site/off-site and we will have to come back to
that and discuss that later.

MR. SMITH: You might want to consider for
clarity's sake, instead of saying "not governed
under the Surface Waste Management Rule," if what
you really want there is to say "may not be used for
permanent disposal" as opposed to making some sort
of --

CHAIRWOMAN BAILEY: So it would read
"Multi-well fluid management pits may not be used
for the disposal of drilling or completion waste."

MR. SMITH: Are there only two kinds of
waste? Do you want to put "drilling, completion or
other"? I don't know. I'm just a lawyer.

CHAIRWOMAN BAILEY: That would ensure that

nothing is disposed of.

COMMISSIONER BLOOM: Could it be
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"Multi-well fluid management pits may not be used
for the permanent disposal of waste"?

COMMISSIONER BALCH: "Or other waste"
covers everything.

COMMISSIONER BLOOM: Okay.

CHAIRWOMAN BAILEY: Good.

MR. SMITH: You want to take out the next
one; is that correct?

CHAIRWOMAN BAILEY: Yes. It's 20 till
12:00. Shall we go for a couple more?

COMMISSIONER BALCH: Are they smaller?

CHAIRWOMAN BAILEY: They are smaller.
They should not be nearly as time-consuming. The
next definition is for permanent pit. It means a
pit, including a pit used for collection, retention
or storage of produced water or brine that is
constructed with the conditions and/or the duration
provided in its permit and is not a temporary pit,
and then they have suggested adding the language "or
a pit governed under the Surface Waste Management
Rule 19.15.36," which is the surface waste
management or disposal, permanent disposal or for
land farming.

COMMISSIONER BALCH: I think the reason we

took it out of the other one is because it was

I oo St A M ey S N R 2 et e

'PAUL BACA PROFESSIONAL COURT REPORTERS

53c3cf5c-1dec-4e80-a925-ffb19b22atea




Page 2496

1 temporary. But the permanent pit is, by its very %
2 nature, permanent. §
3 CHAIRWOMAN BAILEY:. But a permanent pit is é
4 specifically for produced water or brine. Permanent §

5 pit does not include anything other than those two
6 components.

7 COMMISSIONER BALCH: I think that

8 definition is okay.

9 CHAIRWOMAN BAILEY: To include the

10 suggested language or to not?
11 COMMISSIONER BALCH: I'm not a lawyer.
12 CHAIRWOMAN BAILEY: I don't think we need
13 it when we have Rule 36 that says what it covers.
14 COMMISSIONER BLOOM: I'm fine with that.
15 CHAIRWOMAN BAILEY: Shall we eliminate the

16 suggested language?

17 COMMISSIONER BLOOM: I would be fine with
18 that.

19 MR. SMITH: I don't think you need to

20 reference other statutes or make a claim with

21 respect to what is or is not governed as long as you
22 are saying what you mean without reference to the

23 other statute. My fear is it could lead to argument
24 later on. Just say what you mean and stop.

25 CHAIRWOMAN BAILEY: Rule 36 should say
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1 what it covers.

2 MR. SMITH: Yeah.

3 CHAIRWOMAN BAILEY: We can go to -- are we
4 all in agreement?

5 COMMISSIONER BALCH: Yes.

6 COMMISSIONER BLOOM: Yes.

7 CHAIRWOMAN BAILEY: Shall we go to playa

8 lake? It means a dry, barren area in the lowest
9 part of an undrained natural desert basin underlain
10 by clay, silt or sand and commonly soluble salt,
11 which the OCD suggests a different definition.
12 ' COMMISSIONER BALCH: Any relevant state
13 regulations that describe the playa lake?
14 CHAIRWOMAN BAILEY: ©Not that I'm aware of.
15 COMMISSIONER BLOOM: So the NMOGA
16 definition doesn't mention the formation of the
17 temporary lake. This definition is taken from
18 19.15.2.7.4.
19 CHAIRWOMAN BAILEY: Which is the current
20 definition in the OCD regs.
21 COMMISSIONER BLOOM: Okay.
22 COMMISSIONER BALCH: I don't see that
23 putting the definition in accomplishes anything.

24 CHAIRWOMAN BAILEY: I don't either.

COMMISSIONER BALCH:

So --

T DA, et e e s
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1 COMMISSIONER BLOOM: Let me look for one :

2 minute in NMOGA's closing documents to see if they

3 reference that. They may tell Why they want to make
4 those changes. It says, "NMOGA proposes the

5 addition of a new definition of playa lake" and

6 gives the definition that should be adopted.

7 There's no further elaboration. If we want to use

8 that over what we currently have --

9 COMMISSIONER BALCH: The OCD definition

10 better fits my dim recollection of geology.

11 CHAIRWOMAN BAILEY: I don't see the need

12 to change the definition for playa lake.

13 COMMISSIONER BLOOM: I would agree with

14 that.

15 CHAIRWOMAN BAILEY: So we will use the OCD
16 definition which is retaining the current definition

17 of 19.15.2.7P4.
18 COMMISSIONER BAILCH: Do we have to

19 explicitly state that or just eliminate the

20 definition from the proposed rule?

21 CHAIRWOMAN BAILEY: We can eliminate the
22 definition from the rule because it's already in the
23 rule.

24 COMMISSIONER BALCH: So N can go away?

25 CHAIRWOMAN BAILEY: Then there's the

|
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suggested deletion of the ﬁerm restore, which is
found predominantly in the reclamation requirements.
So I suggest we come back to this because what we
decide in the reclamation area will determine
whether or not wé need to retain the definition
here. |

COMMISSIONER BALCH: For housekeeping
maybe you want to scroll back up. There were a
couple other things we want to come back to later
before we started highlighting things. Further up.
I and J and, I think, S.

CHAIRWOMAN BAILEY: Okay. We agreed on
the definition for continuously flowing watercourse
and now we have a proposed definition for
significant watercourse. The proposed language
eliminates the words "a first order" and adds "the
next lower order tributary with a defined bed and
bank of such watercourse." The OCD suggestion is "a
watercourse with a defined bed and bank either named
or identified by a dashed blue line on a USGS 7.5
minute quadrangle map or the next lower order
tributary with a defined bed and bank of such
watercourse."

If we choose to change the definition,

then the OCD language is what is suggested. I don't

e ————————————
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1 want to imply that the OCD is advocating this, just

2 that if we decide to change the language, their

3 proposed language is better.

4 COMMISSIONER BALCH: I think the OCD

5 definition is a little more clear and definitely
6 states what you're 1ookingAfor on the map, the

7 dashed blue line. I would prefer that definition.
8 CHAIRWOMAN BAILEY: And it does require
9 defined bed and bank for a significant watercourse
10 or the next lower order tributary.
11 COMMISSIONER BLOOM: Yes.
12 CHAIRWOMAN BAILEY: We are all in

13 agreement to use the OCHP language?

14 COMMISSIONER BLOOM: Yes.

15 COMMISSIONER BALCH: Okay. Do you need
16 that language?

17 CHAIRWOMAN BAILEY: All right. We can
18 move on to definiﬁion of sump. Shall we do that

19 after lunch?

20 COMMISSIONER BALCH: Looks like a long
21 one.
22 CHAIRWOMAN BAILEY: It's one that could

23 possibly take some time and discussion.
24 COMMISSIONER BLOOM: Yes.

25 CHAIRWOMAN BAILEY: When would you like to
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come back?

COMMISSIONER BLOOM: 1:00 o'clock?

CHAIRWOMAN BAILEY: Ten after 1:00 we will
reconvene.

(Note: The hearing stood in recess at
11:52 to 1:10.)

CHAIRWOMAN BAILEY: We will go back on the
record. Mr. Smith, as commission. counsel, you said
you wanted to say something?

MR. SMITH: Yes. Could we put the
document back up on the screen. Go down to
closed-loop. Can you all see that? It has been
brought to my attention, and I have confirmed, that
during the hearing IPANM requested the word "or
workover" be pulled from that definition, and I
wanted to draw that to your attention so you could
consider whether to do so or not.

COMMISSIONER BALCH: If I recall, the
concern was 1f you were doing a simple recompletion
you have to file a form.

CHAIRWOMAN BAILEY: And in the IPANM's
proposed Findings of Fact they do reiterate that
IPANM deleted the words "workover" before the word
"fluids" so that in Section 19.15.17.9 only

notification of the use of closed-loop systems
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during operations would be required.

MR. SMITH: I would like to point out that
I think it's important that it be a reiteration.
Asking for something after the record has been
closed and the public has not had the ability to
comment, I think would be inappropriate. But this
was requested during the hearing so I think you
could consider this change.

CHAIRWOMAN BAILEY: Okay. So the request
is to delete the word "workover" and make it "a
system that uses above-ground steel tanks for the
management of drilling fluids."

MR. SMITH: That's the suggestion. They
haven't done it vyet.

CHAIRWOMAN BAILEY: Commissioner Bloom?

COMMISSIONER BLOOM: I'm sorry, would you
point me to the IPANM's closing statement? I don't
know if there's page numbers.

CHAIRWOMAN BAILEY: It's this far back
into the Findingsiof Fact. The section is labeled
the IPANM Petition Section --

COMMISSIONER BLOOM: I see it. Thank you.

CHAIRWOMAN BAILEY: And they reference

Mr. Mullins' testimony and Mr. Scott.

COMMISSIONER BLOOM: My question to you

SRR
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would be does the OCD want to be notified if the

closed-loop system is being used for a workover?

COMMISSIONER BALCH: It could be a really
simple, small job. |

COMMISSIONER BLOOM: Are we considering,
in terms of notification for closed-loop systems,
just turning it into a box that's checked?

CHAIRWOMAN BAILEY: I believe that's
what's proposed.

COMMISSIONER BLOOM: Right. So --

CHAIRWOMAN BAILEY: If we go further into
that paragraph of IPANM's Findings of Fact, it says,
"As noted by Mr. Mullins, the intent of the Pit Rule
regulation concerns management of solids or drill
cuttings. Mr. Scott defined the closed-loop system
as solids removal equipment that is in addition to
normal drilling equipment that would be utilized to
dewater the solids on location and move them from
the location to a central facility. Therefore,
closed-loop systems are part of the-drilling
operation."

COMMISSIONER BLOOM: I think it goes on in
the next paragraph, too.

CHAIRWOMAN BAILEY: Yes.

COMMISSIONER BLOOM: Down below it says
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1 Mr. Martin for the OCD agreed that "this Pit Rule .

2 doesn't pertain to workovers." That's in the
3 transcript, Page 1917. He would not have a problem

4 taking the word "workover" out of the definition if

5 the operator is using a tank and not a full
6 closed-loop system with a shale shaker, et cetera.
7 CHAIRWOMAN BAILEY: Okay. So do you

8 believe that we could delete the words "or workover"
9 and leave it only for drilling cuttings? While you

10 think about it, Dr. Balch-?

18 agree with that.

11 COMMISSIONER BALCH: Well, I can think of §§
12 wells where they go in every couple months to clean §
13 out paraffin so you are potentially creating a flood 2
14 of forms that don't provide any purpose, and I think g
15 the intent as stated was to manage the solids. %
16 CHAIRWOMAN BAILEY: 1T agree. %
17 COMMISSIONER BLOOM: Okay. I think I §

19 CHAIRWOMAN BAILEY: OQOkay. So we will ;
20 remove the words "or workover" from the definition §
21 of closed-loop systems so it reads "Means a system |
22 that uses above-ground steel tanks for the %
23 management of drilling fluids." Did you have §

24 anything else, Mr. Smith?

25 MR. SMITH: No, ma'am. Except that I do
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1 have a search that Theresa did for on-site and %

2 off-site whenever you all are ready to go back and %

3 consider it. %

4 CHAIRWOMAN BAILEY: Well, we can since she E

5 has it handy. %

6 MR. SMITH: Probably I should just hand it %

i

7 to you guys. §

|

8 COMMISSIONER BALCH: Looks like a good g

9 number of instances. é

10 COMMISSIONER BLOOM: A lot of those will §
11 be to on-site burial. é
12 CHAIRWOMAN BAILEY: Right. Why don't we i
13 just leave it as-is unless we see a reason to change %
14 it when we get farther back into it? i
15 COMMISSIONER BLOOM: I think that's wise. é
16 COMMISSIONER BALCH: Continue on until we §
17 finish the rest of the definitions. |
18 COMMISSIONER BLOOM: This was in reference é
19 to the multi-well fluid management pits, correct. %
20 CHAIRWOMAN BAILEY: Yes. Okay. We can go %
21 to sump as our next definition. And the suggested %
22 language has been "means a subgrade impermeable g
23 vessel that is partially buried into ground. 1It's %
24 in contact with the ground surface or is a ;
.

25 collection device incorporated within a secondary é
é

|
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1 containment system with a capacity less than or
2 equal to 500 gallons, which remains predominantly
3 empty, serves as a drain or receptacle for de

4 minimis releases on an intermittent basis, and is
5 not used to store, treat, dispose of or evaporate
6 products of waste." Adding the language "Buckets,

7 pails, drip pans or similar vessels that are not in

8 contact with the ground surface are not sumps."
9 Dr. Neeper, in his testimony, requested
10 that we remove the size so that we have a system

11 which remains predominantly empty. Doesn't matter
12 what size, according to Dr. Neeper.

13 COMMISSIONER BALCH: And 500 gallons is

14 approximately 20 barrels, I guess, between 15 and 20
15 barrels. I can envision a system where you may want
16 to have a larger sump. If you have a limitation on
17 the size, you might have under-engineered a

18 protected response that you are trying to achieve.
19 CHAIRWOMAN BAILEY: That's a point. The
20 OoCDh haé suggested language which says, "A collection

21 device with a capacity less than or equal to 500

22 gallons." That's if we decide we want to use that
23 size, "Which remains predominantly empty and serves
24 as a drain or receptacle for releases on an

25 intermittent basis and is not used to store, treat,

o A S TR R e Ao

PAUL BACA PROFESSIONAL COURT REPORTERS

53c3cf5c-1dec-4e80-a925-ffb19b22atea



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 2507 |

dispose of or evaporate products or wastes.

T —

Buckets, pails, drip pans, et cetera." So it's just
a change of wordsmithing there for the OCD's
suggestion.

I think the de minimis phrase is an
important key to what this is and I believe that
inspectors have had problems considering buckets as
sumps and so I understand why that last sentence was
added to this definition.

COMMISSIONER BLOOM: I think that last
sentence certainly makes sense in light of that.

COMMISSIONER BALCH: The function of the
sump is to be an always-present emergency overflow,
not a bucket or other catch basin language.

CHAIRWOMAN BAILEY: I have no problem with
this definition as proposed. And you say that we
should leave the volume description in there?

COMMISSIONER BALCH: I think so. This is
a question of function, and as Dr. Neeper said, the
size of it really depends upon what it is you are
trying to protect. I may have made that last
interpretation myself. The function is to have an
emergency overflow that is sufficient for every
operation.

COMMISSIONER BLOOM: Are sumps subject to
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inspection?
CHAIRWOMAN BAILEY: Yes.
COMMISSIONER BLOOM: Okay. How frequent

is that?

Page 2508 |

CHAIRWOMAN BAILEY: Whenever the inspector

is out at the facility.

COMMISSIONER BALCH: If it has fluid in

it, it better have been in there a very short period
of time. The sump is the catch basin and then they

will come and pump it out with a truck or something

like that.

CHAIRWOMAN BAILEY: On an intermittent
basis and not used to store, treat, dispose of or
evaporate. 8So shall we accept Dr. Neeper's
modification?

COMMISSIONER BLOOM: My concern is these
get really big and we are engineering something
that's huge and this is sitting on the ground, but
if it's inspected and the integrity is checked, I

don't think the size particularly matters.

COMMISSIONER BALCH: You want them to size

it to the job.
COMMISSIONER BLOOM: Yeah. Okay.

CHAIRWOMAN BAILEY: ©So we can delete the

language "with the capacity less than or equal to.
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1 So it would read, "Or is é collection device

2 incorporated within a secondary containment system
3 which remains predominantly empty." Is that

4 correct?

5 COMMISSIONER BLOOM: Yes.

6 CHAIRWOMAN BAILEY: We can go to the next

7 definition, temporary pit? Dr. Neeper also

8 suggested that if we incorporate the words "and

9 solids" that we specify that that's minimal solids
10 and not paint cans.

11 COMMISSIONER BALCH: He suggested "and
12 solids".

13 CHAIRWOMAN BAILEY: Which NMOGA did not
14 have "and solids."

15 COMMISSIONER BLOOM: My only concern is
16 would a paint can be interpreted as a mineral solid?
17 CHATRWOMAN BAILEY: That would really be
18 pushing it.

19 COMMISSIONER BLOOM: I thought we could

20 include it. There might be a better way to phrase

21 it.
22 COMMISSIONER BALCH: Well, I think
23 Dr. Neeper's concern was people throwing wrenches or

24 a chunk of broken pipe. Some of it may damage the

25 inner liner integrity really. I think that's a

EEEIRTE TS e R s e e R P T I e Wmmuwgmag
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1 valid concern.

2 CHAIRWOMAN BAILEY: Yes. And then IPANM
3 suggested that we add the language, "Will be closed
4 in less than one year from the spud date" so that we
5 have a beginning time to start from when we are

6 talking about closure.

7 COMMISSIONER BLOOM: Can I raise an issue
8 here? There's a lot of things that we may be trying
9 to do with the temporary pit so it would be
10 extending the closure date out six months. You
11 might have that pit serving more than one well. It
12 would then be burying its contents with different
13 concentration of contaminants that are of interest
14 to us.
15 COMMISSIONER BALCH: I think there's
16 actually a separate -- we are addressing multi-well
17 fluid management pits separately from temporary pit,
18 which are just for the drilling phase of the

19 operation, whereas multi-well management pits are
20 more for completion.
21 COMMISSIONER BLOOM: Here I'm talking

22 about the temporary pit being used for more than one

23 wells.
24 COMMISSIONER BALCH: I see, yes. We have
25 the on-site or off-site again.
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1 COMMISSIONER BLOOM: One thing I would

2 add, too, is the way we have been asked to deal with
3 the temporafy pit is allow the liquids to stay in 60
4 days versus the current BC, éo we are going to have
5 more liners out there. It might have liquids in it
6 30 days post-production or 60 days. It could have

7 six months exposure to the elements or now it could
8 be a year.

9 COMMISSIONER BALCH: Not only a year, but
10 if you have multiple wells, when does the spud date
11 start? On the first well or the second well or the

12 third or the fifth?

13 CHAIRWOMAN BAILEY: It's not specific, is
14 it?
15 COMMISSIONER BALCH: No. Again, I think

16 you would liké to be able to come up with a way

17 where you could use the pit for more than one well
18 if you have closely spaced completions. You don't
19 want four pits if you can avoid it.

20 CHAIRWOMAN BAILEY: We encourage reuse and
21 recycled and drilling pits can be reused and

22 recycled.

23 COMMISSIONER BALCH: I think if we can

24 come up with a way to ensure that they don't become

25 semi-permanent as we did with multi-well pits that
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can be transparently regulated, that will be a good
idea.

CHAIRWOMAN BAILEY: We would be dealing
with that under the closure requirement.

COMMISSIONER BLOOM: Let me throw one more
thing out there, and that'is when I believe it was
Mr. Gantner was giving his testimony on allowing a
temporary pit to serve more than one well, he said
that typically there have been periods in the past
where they wanted one pit to serve two wells, and it
sounded like that's what they wanted to do.
Commissioner Balch, when you were cross-examining
Mr. Gantner, that came up again, that really what
they are looking to do is have that pit serve two
wells.

COMMISSIONER BALCH: It would become
impractical certainly to serve more than a few
because of spacing. But if you could use one for
two or one for three, that would be efficient.

COMMISSIONER BLOOM: I guess my only
reservation about -- no, I have a couple
reservations about extending the temporary pit to
more than one well, and that would be when we
see more of a -- I don't know if it's a reservation

but we might see more of a concentration of
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1 contaminants that we are concerned about, but I
2 guess the pit would be dealt with accordingly.
3 COMMISSIONER BALCH: You have to close the |
4 pit 1f you are above the threshold.

5 COMMISSIONER BLOOM: Right, doesn't matter
6 how many wells fed into it. So maybe I don't have

7 to worry about that. The other one is if the pit is
8 being used for this extended period of time, it ?
9 might not be an extended period of time but seeing g
10 more use, more fluids going through it, will the §
11 liner hold up to the same extent? %

12 COMMISSIONER BALCH: I'm not sure we heard i

13 any direct testimony about how durable pits are, §
.

14 temporary pits. i
. i

15 CHAIRWOMAN BAILEY: No, there are :
5

|

16 specifications for the thickness of the liner and

17 there are specifications for tears in the liner %
18 above or below the water line. é
19 COMMISSIONER BALCH: So in the definition §
20 the way it's written right now, it says "constructed

21 with the intent that it will hold liquids and will
22 be closed in less than one year," so it doesn't

§
s
|
23 matter how many wells you service if you close E
|
|
:
%
%
%

24 within one year.
25 CHAIRWOMAN BAILEY: If you add "from the
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1 spud date." f

2 COMMISSIONER BALCH: It would have to be

3 the first well. That's when you are into operation.
4 CHAIRWOMAN BAILEY: We could say that,

5 from the spud date of the first well.

6 COMMISSIONER BALCH: Would that alleviate
7 your concern, Commissioner Bloom? The time starts

8 when you first start to use the pit basically?

9 COMMISSIONER BLOOM: I think that would be

10 helpful.

11 CHAIRWOMAN BAILEY: So we could insert the
l

12 words, "And would be closed within one year from the

13 spud date of the first well." Do we need to get

14 more specific than "of the first well"?

15 MR. SMITH: I was just thinking about

16 that. Why don't you leave it that way for now.

17 CHAIRWOMAN BAILEY: OKkay. I have some

18 concerns about the last sentence of this definition

19 where it says, "Any freshwater containment structure

20 such as a pond, pit or other impoundment is not a

21 temporary pit." I would like to insert the word,

22 "Any untreated freshwater structure." Or "any

23 containment structure holding untreated freshwater

24 if it does not include produced water or other

25 fluids or contaminants."
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Because so many times the freshwater
containment structure could have biocide or
something added to it, and in my mind that's no
longer freshwater containment.

COMMISSIONER BALCH: Do we have somewhere
a definition of freshwater? I don't know if this
happens in New Mexico or if it has happened, but
when you are trying to find water for frac fluids,
people are going to untraditional sources -- city
water, which might be treated to make it, obviously,
more drinkable.

CHAIRWOMAN BAILEY: True.

COMMISSIONER BALCH: Swimming pools.

CHAIRWOMAN BAILEY: You would have the
chlorine. Well, that's an interesting point.

COMMISSIONER BALCH: I appreciate the
distinction, because this is something that will
probably be open to have cattle come up and drink
out of it. A kid might swim in it, things like
that.

CHAIRWOMAN BAILEY: Or we could put it
this way: "Any freshwater coﬁtainment structure
such as a pond, pit or other impoundment is not a
temporéry pit if it does not include produced water

or other fluids or mixed contaminants."
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1 COMMISSIONER BALCH: Can we put that up?

2 CHAIRWOMAN BAILEY: "If it does not |

3 contain produced water or other fluids or other é

4 contaminants." E
|

5 COMMISSIONER BALCH: Other contaminants? §

6 MR. SMITH: Is contaminant defined? g

7 CHAIRWOMAN BAILEY: No. §
|

8 MR. SMITH: I didn't think so.

9 : COMMISSIONER BLOOM: Does not contain

10 produced water or other industry-related fluids?

11 Industry-specific fluids?

12 COMMISSIONER BALCH: Well, the word

13 "treated" is great. The problem is, what if they g
14 are using city water? You don't want them to take a i
15 non-temporary pit, storage, for water and then start §
16 to pretreat it for stimulation fluid. §
17 CHATRWOMAN BAILEY: We could use the word g
18 "industry fluids." Scratch the last part "or other i
19 contaminants" and just say, "Does not contain §
20 produced water or other industry fluids, ;
21 industry-related fluids." This is going to be an |

22 attractive structure for wildlife of any kind.
23 COMMISSIONER BLOOM: If it was treated

24 city water it would still fit in that definition

25 unless there's an issue with chlorine or something.

L R S R OB s R R e TS e o A SR B

PAUL BACA PROFESSIONAL COURT REPORTERS

53c3cf5c-1dec-4e80-a925-ffb19b22a1ea



Page 2517

1 COMMISSIONER BALCH: I wonder if there's a
2 definition for freshwater.

3 CHAIRWOMAN BAILEY: I don't think the WQCC

4‘ has a definition of freshwater, but I know that

5 IPANM in their Findings of Fact -- was it?

6 MR. SMITH: Commissioner Balch, why does

7 the last sentence need to be in there? Why do we |

8 need to exclude these?

9 COMMISSIONER BALCH: Well, okay. So we
10 are going to be permitting temporary pits. This
11 would be a holding pond somewhere where they store
12 freshwater nearby from a farm or some other source
13 and then they will be distributing it to pits

14 through trucking or something like that. That's my

15 interpretation. What you don't want them to do is z
16 to take that big pond and start messing with its §
17 chemistry prior to it being a production pit, so §
18 it's really -- I think this is a form for §
19 approaching kind of a discussion. If we go back to §
20 what the basic definition is, we might be able to %
21 come at this from another direction. §
22 CHAIRWOMAN BAILEY: But I don't think we %
23 have a definition for freshwater. We have something §
24 that's been suggested. §
25 MR. SMITH: Would it help if you put §

|
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instead of any freshwater containment structure, any

containment structure that holds freshwater or that

|
|
|
is holding freshwater? Because if it's freshwater é
it's not going to be produced. 1It's not going to be %
fresh, is it, if it has industry—related fluids in §
it? Do you have all you need just by saying §
freshwater and taking the structure and reversing it §
so that the structure is defined by that which it
holds? §
COMMISSIONER BALCH: I think that maybe %
the way to go on this is somehow getting language (
that it does not have an influx of water from a
producing well --

CHAIRWOMAN BAILEY: No, we don't want it
to be treated with --

COMMISSIONER BALCH: Well, other
industry-related fluids, I think that covers
everything.

CHAIRWOMAN BAILEY: It really does.

COMMISSIONER BALCH: But in
interpretation, what's an industry-related fluid?
Well, not all industry-related fluids do not have
other uses. You know, there are contexts. For
example, chlorine to city water or fluoride or

something like that. I'm sure there's probably
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better examples out there than that. The main thing

is this is a source of freshwater

and it's never had

contact from industry. All they would be doing is

drawing fluid from it. That's the bottom line.

MR. SMITH: Why not just say, "Can only

contain freshwater"?

CHAIRWOMAN BAILEY: Let's structure it

that way.

COMMISSIONER BALCH: Unless somebody wants

to argue that the City of Hobbs' water isn't fresh.

MR. SMITH: Hobbs will be pleased, I'm

sure.

CHAIRWOMAN BAILEY: So it should read --

how did you have it before?

MR. SMITH: So it would

be "a containment

structure that holds freshwater, such as" -- and.

then it would go on.

CHAIRWOMAN BAILEY: Holds only freshwater.

COMMISSIONER BALCH: Holds only

freshwater.

MR. SMITH: What you want to do is after

the word "any" at the beginning --

COMMISSIONER BLOOM: Type it out after

that sentence and we can compare it. Start over.

MR. SMITH: "Any containment structure
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1 that holds only freshwater" and then continue on §
2 with it just the way it is up there, "such as a %
|
|

3 pool, pit or other," and just repeat that. I'm

13 delete the previous sentence then.

4 sorry, stop. Okay. Go ahead. %
5 COMMISSIONER BLOOM: Stop at pit or keep i
6 going? §
7 COMMISSIONER BALCH: I think you stop at §
8 pit. ;
9 CHAIRWOMAN BAILEY: Are we agreed on that? §
10 . COMMISSIONER BLOOM: Yes. §
11 COMMISSIONER BALCH: Yeah. %
12 CHAIRWOMAN BAILEY: Theresa, if you would §
|

|

14 MR. SMITH: What you might do after the §
15 first well up there, Madam Chair, you remember you §
16 asked should we just leave it at that? Spud date of
17 the first well?

18 CHAIRWOMAN BAILEY: Yes.

19 MR. SMITH: You might want to put in there
20 after the first well language like "the liquid from
21 which is placed in the pit."

22 COMMISSIONER BALCH: We want to say

23 basically when the pit first goes into service.

24 MR. SMITH: Right. It would be the spud

25 date from the first well, the liquid of which is
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1 placed in the pit. It would still be the spud date.

2 COMMISSIONER BLOOM: We marked spud date,
3 though, right? And I don't know if we marked when
4 the liquid would first come out of the well and into
5 the --
6 COMMISSIONER BALCH: It could be some time
7 later. I don't know.
8 CHAIRWOMAN BAILEY: We have not discussed
9 whether or not it should be open for six months or
10 closed in less than a year.
11 COMMISSIONER BLOOM: We need to talk about
12 that, and one well or more than one well.
13 CHAIRWOMAN BAILEY: We need to have that
14 starting date as to when you are going to require
15 the closure.
16 COMMISSIONER BLOOM: I think I would be
17 okay with spud date of the first well.
18 COMMISSIONER BALCH: Spud date is clearly
19 identifiable in the city records.
20 MR. SMITH: The first well on the lease?

21 The first well in the area?

22 CHAIRWOMAN BAILEY: First well using the
23 pit.
24 COMMISSIONER BLOOM: The shared pit or

25 something.
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1 COMMISSIONER BALCH: The problem is you

2 have "Temporary pits may be used for more than one

3 or more wells." I think you want to take the

4 "Temporary pits may be used for on or more wells" é
5 and put that in front of -- there's no place to put E

6 it. We're talking about the concept of multiple

7 wells before we define the possibility of multiple

8 wells. é

i
9 MR. SMITH: Yeah, I think that makes |
10 sense. So what Commissioner Balch is talking about, %

11 see the first red that says "temporary pits may be
12 used"? Take that éentence and put it --

13 COMMISSIONER BLOOM: Put it behind "six‘
14 months. "

15 CHAIRWOMAN BAILEY: Why did you want to
16 move that sentence?

17 MR. SMITH: Well, I think the reason

18 Commissioner Balch wanted to move it is because it
19 makes it plain that a temporary pit may be used for
20 more than one wells, because the definition of your
21 spud date implies that there may be more than one

22 well that is used. So the movement of that sentence

24 that more than one well can be used. The problem

25 is, it doesn't make any sense to say "Temporary pit

|
23 would be laying the predicate for the implication é
|
.
;
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1 means temporary pits may be used." That's not going
2 to work. %
3 COMMISSIONER BALCH: Maybe if you went :
4 right up to where it says, "Which is constructed for

5 the use of one or more wells and with the intent" --

T e R RO R

6 MR. SMITH: Wait a minute. You can say,
7 "Means a pit including a drilling or workover pit

8 which is constructed with the intent that the pit

.

9 will hold liquids," period. "Temporary pits may be !
i

10 used for more than one wells," blah blah blah. Then g
é

11 make it temporary pit -- make it mandatory -- §
|

12 temporary pits must be closed in less than one --
13 and then move on that way. That way you accomplish
14 what you want to accomplish.

15 COMMISSIONER BALCH: Now we are just

16 adding the time.

17 MR. SMITH: Do you want to see what that
18 looks like? What you want to do, I think, is

19 instead of "and" put "temporary pits must be

20 closed." See if that does what you want.

21 CHAIRWOMAN BAILEY: So the question

22 becomes we have a temporary pit that may be used --
23 that has drilling mud and other fluids that may be

24 used for more than one well. The pit does not have

25 netting but it does have a fence. It is lined. It
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1 may be located ofoSite from where they were reused, §
2 recycled, that drilling mud. So the question is, i
3 can we leave it open for a year or does it need to
4 be closed in six months?

5 COMMISSIONER BLOOM: No. §
6 COMMISSIONER BALCH: What have you been

7 seeing in practice? Do you have a lot of people

8 asking for extensions?
9 CHAIRWOMAN BAILEY: Yeah.
10 COMMISSIONER BLOOM: Very often? Common

11 enough where you are going to increase the paperwork

12 load? %
13 CHATRWOMAN BAILEY: Yes. §
14 COMMISSIONER BLOOM: The extension is §
15 granted? 2
16 CHAIRWOMAN BAILEY: Most of the time

17 unless there's reason not to.
18 COMMISSIONER BALCH: All they can do is
19 shut the drilling down and close the bid and open a

20 new one. Okay. So currently it's six months, which

21 appears to at least in some percentage of cases be g
22 too short. %
23 CHAIRWOMAN BAILEY: Especially if it's

24 during wintertime or something.

25 COMMISSIONER BALCH: What sort of
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extensions are usually granted?

CHAIRWOMAN BAILEY: Six months.

COMMISSIONER éALCH: Which makes it a
year. So essentially it's automatically granting
the extension for six months under the current Rule
19.

CHAIRWOMAN BAiLEY: There was some
discussion about that in the transcript.

COMMISSIONER BLOOM: Chairman Bailey, do
we ever grant a second extension?

CHAIRWOMAN BAILEY: Not that I'm aware of.

COMMISSIONER BLOOM: Could we --

CHAIRWOMAN BAILEY: There would have to be
extenuating circumstances?

COMMISSIONER BLOOM: Would we put language
in there that would say something along the lines
of, "Extensions will not be granted after one year."

COMMISSIONER BALCH: I think "must be
closed" kind of takes care of that. If they don't
want to close it, they have to go to hearing.

COMMISSIONER BLOOM: True.

CHAIRWOMAN BAILEY: Or ask for a variance.

COMMISSIONER BALCH: We haven't gotten to

that vyet.

CHAIRWOMAN BAILEY: That's tomorrow.
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COMMISSIONER BLOOM: With what we heard
from testimony, it was the desire to use the
temporary pit for tWo wells? I think I would be
more comfortable with that language in that we're
not creating a backdoor to a multi-well temporary
pit, I guess.

COMMISSIONER BALCH: Something like, "As
many as two wells" or three wells or something.

COMMISSIONER BLOOM: Temporary pits may be
used for up to two wellg?

CHAIRWOMAN BAILEY: Up to two wells?

COMMISSIONER BLOOM: One or two wells.

COMMISSIONER BALCH: I guess if they want
to do three or four they have to ask for an
exception or a variance. I would be comfortable
with that. I think it becomes impractical to
service too many wells with one drilling pit.

CHAIRWOMAN BAILEY: Well, the mud
itself --

COMMISSIONER BALCH: If you have to pump
at any distance.

COMMISSIONER BLOOM: Help me get a better
understanding of on-site/off-site implications
because now you typically see the temporary pit

there in very, very close proximity to the well.
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1 What sort of distances could we be looking at
2 between them? Where would the pit be located
3 between two wells?

4 COMMISSIONER BALCH: What is on-site and

5 what is off-site?

6 COMMISSIONER BLOOM: Yeah.

7 COMMISSIONER BALCH: A drilling pad could
8 be one definition of on-site and it could also be

9 the entire lease.
10 CHAIRWOMAN BAILEY: Uh-huh. If the size
11 of the lease varies depending on what the Land

12 Office and the federal government or the fee lands
13 determine.
14 COMMISSIONER BLOOM: What could the

15 spacing be?

16 COMMISSIONER BALCH: Down to 20 for the --
17 CHAIRWOMAN BAILEY: What, spacing?
18 COMMISSIONER BLOOM: That's the smallest

19 spacing I could think of.

20 CHAIRWOMAN BAILEY: For in-field drilling.
21 But we also have the 320 and 640.

22 COMMISSIONER BALCH: That's where -- it

23 would probably be impractical to use the temporary

e S T T A e

24 pit for two wells at the 320 unless you have them

25 near each other with horizontals always going away.

e — s
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1 CHAIRWOMAN BAILEY: From the same well pad ;

2 we may have multiple wells because of directional

3 drilling. So the definition that says only two

4 wells, we may have multiple wells coming off of that
5 same well pad.

6 COMMISSIONER BALCH: They have drilling

7 islands in the potash reserve.

8 CHAIRWOMAN BAILEY: Yes. So that would be
9 a real problem because we would like to have as

10 little surface disturbance or as few pits as

11 necessary.

12 COMMISSIONER BLOOM: In that case, I guess
13 then I have renewed concern for the protection

14 offered by the 20 mil liner. I think if we increase
15 the number of wells, horizontal, to share one head,
16 does that --

17 COMMISSIONER BALCH: The problem with

18 liners, you know, within a year it's not going to

19 degrade because of the environment. It will degrade
20 because of people throwing a wrench on it and
21 running over it with bulldozers or something like
22 that. Sharp rocks maybe a little bit? I don't
23 know. The 20 mil liner is pretty thick.
24 CHAIRWOMAN BAILEY: It is.

25 COMMISSIONER BALCH: I think we actually
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have testimony -- I can't remember who said it but
of closing the pit and seeing the outline of a
wrench in the bottom of the liner. So it can take a
good amount of abuse.

COMMISSIONER BLOOM: I don't know if this
was during the hearing or elsewhere but I think we
have seen pictures, too, of liners that have been
torn up by the wind and probably come loose,
unanchored, and they don't last long in 50
mile-an-hour New Mexico winds.

COMMISSIONER BALCH: That's a little hard
to predict, because if the wind event happens in
August and you drill it in September the previous
year, it would take 12 months for it to get to that
point. But if you drill it in July, it might happen
within 30 days. So that is really up to the good
design and good monitoring of the pit during its
operation, which I think may fall more appropriately
under the Spill Rule.

CHAIRWOMAN BAILEY: Well, we do address
reporting of torn liners later in the rule.

COMMISSIONER BLOOM: We don't need to get
too far out. I don't know that a 20 mil liner is
going to survive 50 mile-an-hour winds better than a

30 mil liner. I hadn't considered that, but we
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1 could have multiple wells coming off of one hole and
2 you are protective of the dis;urbance and not have

3 too much surface disturbance.

4 CHAIRWOMAN BAILEY: We want to allow the

5 drilling pit to be there for all wells that are

6 drilled on-site.

7 COMMISSIONER BALCH: What happens now in
8 case of one of these drilling islands?
9 CHAIRWOMAN BATLEY: Well, we don't have

10 any vyet.

11 COMMISSIONER BALCH: I know Bass has

12 drilled wells in the potash reserve. There's

13 drilling islands.

14 CHAIRWOMAN BAILEY: Okay, but not the one
15 that's been proposed by the BLM.

16 COMMISSIONER BALCH: Well, that's somebody
17 else's can of worms.

18 MR. SMITH: If your concern is multiple

19 wells from one pad, isn't that of necessity going to
20 be on-site?

21 CHAIRWOMAN BAILEY: Yes.

22 MR. SMITH: So why would you want to leave
23 off the "or off-site"?

24 COMMISSIONER BALCH: I think the thing we

25 are wrestling with is what is on-site? 1Is it the
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entire lease or is it the pad? 1If it's the entire
lease it could be’quite a distance away.

CHAIRWOMAN BAILEY: But we don't want to
limit the number of wells that can use the well pad,
as we were discussing a while ago.

MR. SMITH: Why don't you say for more
than one well?

COMMISSIONER BALCH: We have one or more
wells was the original language.

MR. SMITH: One or are more wells and then
tie that to the pad if that's what you are concerned
about.

COMMISSIONER BALCH: There's two
scenarios. There's the scenario where you have a
drilling island and there are multiple wells from a
relatively larger well than normal for five or six
laterals going up. Also in shale drilling now they
do a lot of this and if shale drilling becomes big
in New Mexico you will see the same thing, where you
have multiple'laterals and you have a pad that's
long and you have the wellheads spaced every 25 to
30 feet or something like that. The other scenario
is where you have two leases next to each other.

Say they're 320, but your pads are close enough to

each other where you can share one drilling pad.
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there's two scenarios that are addressed by this
language.

MR. SMITH: Well, maybe it introduces some
vagary, but instead of saying either on-site or
off-site, do you want to introduce the notion of
proximity to the well pad?

COMMISSIONER BALCH: I think we need to
figure out what on-site and off-site mean, whether
it's proximity or lease-wide or something.

CHAIRWOMAN BAILEY: Do you want to review
the suggested language that came in in the public
comment from R360? The word "on-site" to mean
within the boundaries of the lease and/or
development plan wherein exploration and production
waste continues to be under the control and
management of the operator/producer.

COMMISSIONER BALCH: Yeah.

COMMISSIONER BLOOM: What about the
scenario where you have a lease, 640 acres, and you
have two 320s and they both want to drill from the
same corner, so essentially yoﬁr pit could be a half
mile apart. Would this even be feasible?

COMMISSIONER BALCH: I think it becomes

impractical to pump the mud that distance.

COMMISSIONER BLOOM: So it would be more

s R S MR PR REAENR R Rare e 3 e

PAUL BACA PROFESSIONAL COURT REPORTERS

53c3cf5c-1dec-4e80-a925-ffb19b22a1ea




Page 2533

EH
%
1 in the case you just described to Mr. Smith of two %
2 320s and the wells are being drilled on the line §
3 and -- .
|
4 COMMISSIONER BALCH: The well pads would é
§

5 have to be fairly close to each other, I think, to

6 make it practical.

| |

7 COMMISSIONER BLOOM: So that really §
8 wouldn't be a concern if we have a pit on one corner §
9 of a 320 and then a few hundred -- assuming a half §
|

10 mile away you have the other well being drilled and i
11 that temporary pit is going to service that well. %
12 That would not happen. It's just impractical. E
13 COMMISSIONER BALCH: I'm not an expert on é
14 that sort of fluid flow, but you have a mud and

15 you're circulating it. That's going to have an

16 awful lot of resistance. I don't think practically

17 that you could have something that was significantly

18 longer. You would use it in a case where you have %
19 two very near well pads. .

i
20 COMMISSIONER BLOOM: Perhaps one line of |

21 thinking on this could be we want to have different
22 language for a temporary pit that's servicing
23 multiple horizontals off of one pad and other
24 language where we have the separate scenario where

25 it's two 320s on a 640 acre lease? I'm just

O T o e 1 202 G S R I MR N e o

PAUL BACA PROFESSIONAL COURT REPORTERS

53c3cf5c-1dec-4e80-a925-ffb19b22a1ea



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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CHATRWOMAN BAILEY: If it is impractical
or too expensive, industry is not going to use the

mud, so in that way it is limiting right there. If

we allow the language to

used for one or more wells," then that takes care of

Page 2534

say "temporary pits may be

the multi laterals from one lease or one well pad.

COMMISSIONER BALCH: Well, I think it

really comes down to timing. How long do you want a

temporary pit to exist?

If you are going to service

so many multi laterals it will take you more than a

year, you probably ought

to do something different

with‘your pit. I think that really boils down your

concern.

COMMISSIONER BLOOM: It does.

COMMISSIONER BALCH: So for the first

thing to decide, I think, is how long you would let

a temporary pit exist, no matter how many wells are

using it. Then if you need a pit for longer than

that, there's a solution. It's called a permanent

pit.

CHAIRWOMAN BAILEY: No, permanent pits are

only for producing --

COMMISSIONER BALCH: Well, okay, you're

right. I think that's where you would have to
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trigger a variance or --

CHAIRWOMAN BAILEY: The automatic renewal.

COMMISSIONER BALCH: Well, some sort of
oversight. If you want to have a temporary pit more
than X time, be it a year or six months or whatever,
I think that's a different animal. You have to look
for something different. Now, if you do ask for an
exception or a variance, then I guess there's a
process for that.

COMMISSIONER BLOOM: Under Rule 17 we
haven't seen much use of the exception, so I don't
know that there would be anything out there. But
have you seen, Chairman Bailey, any requests for an
exception that would allow a temporary pit to go
more than a year?

CHAIRWOMAN BAILEY: That's handled at the
district office, so I would not necessarily become
aware of it. it's just handled through the district
supervisor.

COMMISSIONER BLOOM: Would a more robust
liner be required?

CHAiRWOMAN BAILEY: No, because you are
not going to reline the pit that's already there.

COMMISSIONER BLOOM: That's true. I was

wondering if the exception occurred from the
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outside.

CHAIRWOMAN BAILEY: We did have
discussions about the automatic renewals for the
closure of the pits. Remember that? Where they get
the six-month extension?

COMMISSIONER BLOOM: I don't remember
that. I will have to go back and read it. That was
a proposal?

CHAIRWOMAN BAILEY: Ms. Foster talked or
questioned the witnesses about the automatic
extensions. And it is regularly given. So if we
are having multiple wells using one pit so that we
have less disturbance, I don't think that it's out
of line to go ahead and have the one-year closure
time and then that saves that surface disturbance.

COMMISSTIONER BALCH: I think if it's more
than a year, then apply for an exception or variance
and they would go to the district office and/or
hearing, and then that hearing or the district
office might specify a more stringént liner or
something like that.

CHAIRWOMAN BAILEY: But the liner is
already there. 1It's not like --

COMMISSIONER BALCH: Well, I'm talking

about a case where somebody knows they will need it
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for more than a year, where they are going to drill
eight laterals from one well pad. It hasn't
happened in New Mexico yet but I think it could
happen.

CHAIRWOMAN BAILEY: We could always leave
that door open for an operator that has that many
wells or knows beforehand they'll need it. So can
we live with the definition "means a pit including a
drilling or workover pit which is constructed with
the intent that the pit will hold liquids"? Well,
it's also going to hold solids.

COMMISSIONER BLOOM: Mineral solids,
right?

COMMISSIONER BALCH: Liquids and mineral
solids.

CHAIRWOMAN BAILEY: "Will hold liquids and
mineral solids. Temporary pits may be used for one
or more wells." Delete that up to two wells, "and
located either on-site or off-site of a well
drilling location. Temporary pits must be closed in
less than one year from the spud date of the first
well using the pit. Any containment structure that
holds only freshwater, such as a pond, pit or other
impoundment, is not a temporary bit." Can we live

with that?
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COMMISSIONER BALCH: I think so for me,
alfhough I think the language about on-site might be
useful to define somewhere.

MR. SMITH: If your concern is to ensure
that the temporary pit be somewhere around the pads,
as I appreciate it, the way -- I would suggest from
the legal standpoint you not rely on practical
limitations, that you try to state something that
gets at your intent in that regard.

COMMISSIONER BALCH: Which is why the
definition of on-site versus off-site would be
useful.

COMMISSIONER BLOOM: Or we go around that
and we could say something like, "Temporary pits
must be located on a pad."

MR. SMITH: That's not going to help you
with respect to multiple pads.

COMMISSIONER BLOOM: No.

MR. SMITH: And even if you define
on-site, if you say either on-site or off-site, you
haven't done anything to fix your problem with
respect to this definition.

CHAIRWOMAN BAILEY: Because all this says
is that they can move it from one drilling location

to another drilling location.
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MR. SMITH: Right. I mean, to say it can

either be on-site or off-site means close to the pad
or in my living room. Practical considerations
might‘keep them from a living room, but if what your
intent here is to say somewhere in the neighborhood
of the wells that are using the pit, then you need
to figure out some sort of way to say that if that's
what you mean. If that's not what you mean it
doesn't make a difference.

COMMISSiONER BALCH: Well, the definition
of on-site that was proposed by the public commenter
basically says on lease. The reason for the on
lease definition was that then other waste
management is the responsibility of the operator in
that area.

COMMISSIONER BLOOM: Could we have a
situation where you create the temporary pit that
serves one or more wells and it's sitting -- the
temporary pit is off on its own sort of between the
number of drilling locations rather than being on
one of the drilling locations?

CHAIRWOMAN BAILEY: Not inconceivable.
Nothing denies that.

COMMISSIONER BALCH: With technology you

can do amazing things.
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COMMISSIONER BLOOM: So I guess I wonder
about surface disturbance, if that's creating --
would that be ideal?

COMMISSIONER BALCH: Every time you drill
a pit you are creating a surface disturbance.

COMMISSIONER BLOOM: But generally now we
see the pit and the drilling equipment --

COMMISSIONER BALCH: Localized.

COMMISSTONER BLOOM: -- localized, yeah,
essentially all in one area. So this could allow
something where you have two drilling sites and a
temporary pit in the middle and you have an extra
road in between them. I don't know.

CHAIRWOMAN BAILEY: What I think is
probably a more likely scenario is that we have a
temporary pit at one well location and they want to
drill a well at another location. They go and pump
out the fluids from one pit and go put it in another
pit and that way they are removing the drilling muds
and putting it for reuse/recycle at the other well.
I mean, I would believe that would a more likely
scenario.

MR. SMITH: But if you want to allow what
Commissioner Bloom has just described --

COMMISSIONER BLOOM: Or not allow.

ER R
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1 MR. SMITH: Right. But if you want to
2 allow what Commissioner Bloom has described, then
3 saying something about it being within a proximity

4 of the well pad might not get you there.
5 COMMISSIONER BALCH: So I know what the

6 average pad size is. What, 1f anything, dictates

8 CHAIRWOMAN BAILEY: The number of trucks,

%
7 the size of the pad that can be put down? §
9 the amount of activity, the depth of the well and .
|
i

10 the proposed --

|
11 COMMISSIONER BALCH: So there are only §
12 operational constraints. No one is going to make a g
13 500 by 200 foot pad. %
14 CHAIRWOMAN BAILEY: Most leases are for as j
15 much of the surface as is necessary for the E
16 operation. i
17 COMMISSIONER BALCH: So the situation g

18 there, compared to what you were talking about where

19 you have Pad 1 and Pad 2 with a circulating fluid

|
§
|
|
20 pit in the middle. 1Instead of having Pad 1 and Pad %
|
21 2, they might just make a bigger pad that .

22 encompasses all of that. You might actually

i
23 increase the surface disturbance in that scenario §
24 compared to having a single pit between. But I §
25 don't know if that entire pad has to be paved §
§
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over -- not paved over but does the entire pad have
to be worked? Flattened? Leveled?

CHAIRWOMAN BAILEY: Yes.

COMMISSIONER BALCH: Has to be?

CHAIRWOMAN BAILEY: Yes.

COMMISSIONER BALCH: So if you just limit
it to a pad you might end up with the scenario of
two wells off of one pit where they put in a bigger
pad.

COMMISSIONER BLOOM: I'm not trying to
find a new things but just look at the unintended
consequence.

COMMISSIONER BALCH: I understand. That's
why I pointed out the unintended consequence.

COMMISSIONER BLOOM: Yeah.

COMMISSIONER BALCH: The operators have a
lot of discretion as far as setbacks and things like
that, about where they can place the well within
their lease.

CHAIRWOMAN BAILEY: There are drilling
windows for location of wells, but there's a lot of
discretion within that general window.

COMMISSIONER BALCH: Right. So if you

could encourage people to locate the drilling pads

closer to one another, you are going to overall

53c3cf5c-1dec-4e80-a925-ffb19b22a1ea



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 2543

decrease the number of roads that are necessary to
access the same resource. One way to encourage them
is to allow them to use the drilling pits for more
than one well. Practically speaking, you will have
a hard time using it for more than two, except for
the case of drilling islands where you could be
using any number in theory.

Now, you could limit it to two and then
havé specific exceptions for drilling islands.

CHAIRWOMAN BAILEY: I think that's a
mistake.

COMMISSIONER BLOOM: How come?

CHAIRWOMAN BAILEY: Because we will have
many wellbores coming from one well pad with the
laterals and they are not hecessarily drilling
islands.

COMMISSIONER BALCH: Just a really long
pad.

CHAIRWOMAN BAILEY: I think we can just
leave the language as it is and allow variances if
they are heeded.

COMMISSIONER BALCH: I think if it's
clearly stated "must be closed within a year," it's
in their operation plan.and it's going to take them

18 months, then they have to come and get a variance
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1 or an exception.
2 CHAIRWOMAN BAILEY: Uh-huh.
3 COMMISSIONER BALCH: And possibly beef up
4 their design.
5 CHAIRWOMAN BAILEY: Right.
6 COMMISSIONER BLOOM: If it's okay with you
7 all, I would like to sleep on this and think about
8 on-site/off-site a little bit more. I think we are
9 moving towards still considering whether or not to
10 remove the language about only having fluids in the

11 pit for six months. I think these pits are going to

12 see more activity than they would have previously.
13 CHAIRWOMAN BAILEY: We can come back to
14 this.

15 COMMISSIONER BALCH: This is highlighted.
16 CHAIRWOMAN BAILEY: I think we will be

17 able to make better progress by just coming back to
18 something after we think about it some more.

19 COMMISSIONER BALCH: We will get to the

20 place where we have to have a definition of

21 temporary pits and we will come back to it.

22 CHAIRWOMAN BAILEY: The next definition is
23 unconfined groundwater. We deleted the definition
24 for confined groundwater, seeing that we did not

25 want to make that distinction between confined and
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1 unconfined, so if we hold with that justification,
2 we could go ahead and delete this definition. Are
3 we all agreed to delete the definition for

4 unconfined?

5 COMMISSIONER BLOOM: Agreed.
6 COMMISSIONER BALCH: Yes.
7 CHAIRWOMAN BAILEY: And then we come to

8 the definition for visible, which we touched on

9 lightly when we talked about measurable.

10 COMMISSIONER BLOOM: We put off talking

11 about measurable.

12 COMMISSIONER BALCH: We wanted to talk

13 about visible before. 1It's one of those things

14 where you have two issues that are intertwined. You
15 can see the well before you can measure it. You

16 have a mblecule thick level of oil that you can't

17 measure but you can see.

18 COMMISSIONER BLOOM: I think if this helps
19 any, I appreciated OCD's recommendations on visible.
20 I think the concern with NMOGA's proposal was that
21 how and when do you have 30 percent if it's a windy
22 day and the sheen would be swept to one side of the
23 pit. So I prefer OCD's
24 COMMISSIONER BALCH: Sounds like the

25 measuring is not a complicated task, so if someone
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1 goes out and they see o0il, they should make a make a

o e T

2 note of it.

3 CHAIRWOMAN BAILEY: So what we can do is

4 delete the language that says, "means any sheen that
5 occupies 30 percent or more of the total pit liquid

6 surface area," and simply use the OCD suggested

7 language of, "any sheen on the pit liquid surface
8 area." Are we all in agreement with that?
9 COMMISSIONER BALCH: I think so. Then we

10 go back and look at measurable, I suppose.

11 CHAIRWOMAN BAILEY: "Measurable means a

12 layer of o0il greater than a sheen that is measurable
13 by color cutting or other acceptable method," which
14 gives us our contrast between visible and

15 measurable. é
%

16 COMMISSIONER BLOOM: OCD coincides with
17 that.
18 : COMMISSIONER BALCH: Color cutting, see

19 how much it reacts. That makes sense.

20 CHAIRWOMAN BAILEY: Okay. So we are

21 accepting the definition for measurable as "means a
22 layer of oil greatef than a sheen measurable by

23 color cutting or other acceptable method.™"

24 COMMISSIONER BALCH: So when the OCD

25 inspector goes out there, they have the means to do
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1 that with them in their truck?

R

2 CHAIRWOMAN BAILEY: Right.
3 COMMISSIONER BALCH: Okay. And when they
4 make the measurement, then they would calculate some

5 area as the thickness and see if it triggers a

6 response Or not?

7 CHATIRWOMAN BAILEY: Right.

8 COMMISSIONER BALCH: Seems appropriate.

9 CHAIRWOMAN BAILEY: Now we come to the

10 definition for wetlands. "Means those areas that

11 are inundated or saturated by surface or groundwater
12 of a frequency and duration sufficient to support

13 and under normal circumstances to support a

14 prevalence of vegetation typically adapted for life

15 in saturated soil conditions in New Mexico. This
16 definition does not constructed wetlands used for
17 wastewater purposes." Do you have an opinion on

18 that definition?
19 COMMISSIONER BALCH: Are there any other

20 definitions of wetlands that we need to deal with?

21 COMMISSIONER BLOOM: Who did the proposal
22 come from?
23 CHAIRWOMAN BAILEY: Must be IPANM. No,

24 that's not OCD, that would be IPANM.

25 COMMISSIONER BALCH: All the modifications

SRR Eh memzwwg

R B AR R A PR AR RO o S S PSP M e R B R

PAUL BACA PROFESSIONAL COURT REPORTERS

53c3cf5c-1dec-4e80-a925-ffb19b22a1ea



Page 2548 |

1 are in green.

!

|

|

2 CHAIRWOMAN BAILEY: Green means IPANM. ;
3 The red was NMOGA. ;
i

|

.

|

4 COMMISSIONER BALCH: Some of the green was
5 OCD.
6 ‘ CHAIRWOMAN BAILEY: I think the question

7 here is whether or not constructed wetlands used for

8 wastewater purposes falls under the definition of

9 wetlands, which would be natural wetlands. %
10 COMMISSIONER BLOOM: IPANM in its closing z

]
11 says, "Wetlands definition added by IPANM to é
12 highlight the last sentence proposed as this g
13 definition does not include constructed wetlands §
14 used for wastewater purposes. The IPANM concern §
15 revolves around building a retention pond and

16 avoiding classification of the wetland.
17 COMMISSIONER BALCH: So why use the word
18 wastewater? Wouldn't this apply to any fresh water
19 storage? If you leave it there long enough ducks §
|
20 will land on it. §
21 CHAIRWOMAN BAILEY: They will. And we %
22 have no authority for closing dates for freshwater é
23 impoundments, so it's a matter of do we determine g
|

24 that man-made wetlands --

25 » COMMISSIONER BLOOM: Are there other

e A N e 2 M R S P e o S R
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1 definitions of wetlands used in Fish & wildlife?

2 Game & Fish? |

3 CHATRWOMAN BAILEY: I don't know.

4 COMMISSIONER BLOOM: I'm sure there are.
5 And maybe what we could do is in order to look at
6 that we could skirt it and just say, "Wetlands do
7 not include constructed wetlands or constructed

8 areas used for wastewater purposes" or something
9 like that?

10 MR. SMITH: Why don't you let me look and
11 see i1f I can find another definition of wetlands and

12 you can come back to it.

13 CHAIRWOMAN BAILEY: Okay. We could take a %
14 break. |
15 COMMISSIONER BALCH: That's the last

16 definition.

17 CHAIRWOMAN BAILEY: Let's take a %
18 ten-minute break. %
19 (Note: The hearing stood in recess at f
20 2:30 to 2:45.) é
21 CHAIRWOMAN BAILEY: All right. Mr. Smith? %
22 I believe during the break you were checking to find §
23 a definition for wetlands that would already be 3
24 established in New Mexico? §
25 MR. SMITH: Yes. It's on the screen here. §

o e Ry T = -
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It's from NMAC 20.6.4.7 (W) (4) which is under Chapter
6, Water Quality, Standards for Interstate and
Intrastate Surface Water.

COMMISSIONER BALCH: That's substantially
the same.

CHAIRWOMAN BAILEY: It is. The only
difference is the very last sentence. The proposed
language that IPANM gave us was "This definition
does not include constructed wetlands used for
wastewater pﬁrposes," and that definition has the
last sentence saying "That brings in surface waters
of the state and wastewater treatment," which I
think may not be correct, but I think wastewater
treatment has to do with city sewage ponds and that
type of activity rather than what we have here,
which is waste water, two words.

MR. SMITH: I think that's right.

CHAIRWOMAN BAILEY: The distinction is
that one deals with treatment facilities for cities
and counties and people, and this one has to do with
waste water that is part of the oil and gas
activity?

COMMISSIONER BLOOM: So what we are trying
to prevent is pit or other body of water that the

industry would use or create from being seen as a

e T R o e
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wetlands, correct?

COMMISSIONER BALCH: Evaporation ponds,
things like that.

CHAIRWOMAN BAILEY: Right.

COMMISSIONER BALCH: But in that case
couldn't we just adopt the previous definition with
the last sentence as a caveat?

CHAIRWOMAN BAILEY: I'm not sure I
understand what you just said. Adopt the proposed
language by IPANM or the --

COMMISSIONER BALCH: No, I think you want
to use the existing regulatory language, and then if
you want to be specific about not including
constructed wetlands used for wastewater purposes,
you would add that of€f. I don't think you have to
have a definition of wetlands in there. You could
say "wetlands, as defined by NMAC" whatever.

MR. SMITH: Well, the question there would
be, though, if you are going to allow something
constructed for wastewater purposes under the 0il
and Gas Act to come within the definition of the
WQCC wetlands, does that require -- I mean, are
there regulations that are going to apply to that
that you don't know about? Now, this is pursuant to

the Water Quality Act, and you all are a constituent

T e R e e e WEmEsE T et R e S S T T
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1 agency, correct?
2 CHAIRWOMAN BAILEY: Yes. %
3 MR. SMITH: Which as I appreciate it means

4 that you enforce the Water Quality Act. So the

5 question is, 1f you're going to include wastewater
6 wetlands that have been constructed by the oil and
7 gas industry in the definition of wetlands, what

8 does that mean with respect to your regulation of

9 them under the water quality?

10 CHAIRWOMAN BAILEY: That we should not
11 include this definition in our rule.
12 MR. SMITH: I'm not saying that you

13 shouldn't, I'm saying that you may be in a situation
14 where you need to enforce regulations, the scope of
15 which I'm unable to tell you right now, though I can

16 find it out.

17 CHAIRWOMAN BAILEY: Well, discharge plans
18 are an example of where we use and enforce the water
19 quality control regulations and there could be

20 wetlands that would be developing outside of their

21 evaporation ponds, for example, at a facility. This
22 would be changing or creating -- not changing but

23 creating a question of which act is being -- or

24 which regulations are being enforced?

25 MR. SMITH: It would be creating that

PAUL BACA PROFESSIONAL CO

s ersemess

53c3cf5¢-1dec-4e80-a925-ffb19b22a1ea



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

question. That's right.

COMMISSIONER BALCH: Okay. So if we don't
have this definition and the last sentence as a
caveat, is that a better way to do this?

CHAIRWOMAN BAILEY: Yes. Not to have this
definition.

COMMISSIONER BALCH: What happens now for
these constructing wetlands? Do we have a life
cycle defined by permit?

CHATRWOMAN BAILEY: No.

COMMISSIONER BALCH: So just created --

MR. SMITH: You already have the
definition of wetlands.

CHAIRWOMAN BAILEY: Under the Water
Quality Control regulations.

MR. SMITH: ©No, I think under your
regulations. I think that's right. Hang on.

CHAIRWOMAN BAILEY: Here it is. It means
"Those areas that are inundated and saturated by
surface to groundwater at a frequency and duration
sufficient to support and under normal circumstances
do support a prevalence of vegetation typically
adapted for life and saturated soil conditions in
New Mexico. This definition does not include

constructed wetlands used for wastewater treatment

N M UM SRR s SRt R
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1 purposes."

2 COMMISSIONER BALCH: So essentially we

3 already have a definition.

4 CHAIRWOMAN BAILEY: We already have a

5 definition and it exempts --

6 COMMISSIONER BALCH: Wastewater.

7 CHAIRWOMAN BAILEY: Wastewater treatment,

8 not waste water purposes.
9 MR. SMITH: And wastewater treatment would

10 be consistent with the WQCC definition.

11 CHATIRWOMAN BAILEY: Yes.
12 COMMISSIONER BALCH: Is there a situation
13 where you construct a wetland and not treat it?

14 What is the definition of treatment? Is allowing it

15 to evaporate a treatment?

16 CHAIRWOMAN BAILEY: Yes.

17 COMMISSIONER BALCH: Okay. This is a
18 question that has -- that I have thought about a

19 couple of times in regards to coal bed methane
20 produced water in the Raton Basin that is cleaner
21 than the Pecos River water yet it's industrial waste

22 and we can't do anything with it.

23 CHAIRWOMAN BAILEY: It's produced water.
24 COMMISSIONER BALCH: Yes.
25 CHAIRWOMAN BAILEY: I don't see a need to
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1 change our current definition. I don't think we had
2 sufficient testimony to change our current

3 definition.

4 COMMISSIONER BLOOM: The change would only

5 be wastewater would be adding treatment there.

6 COMMISSIONER BALCH: Essentially.
7 MR. SMITH: The change would be --
8 COMMISSIONER BLOOM: Change would be two

9 purposes.
10 MR. SMITH: Change would be the delete the
11 word "treatment," righ;?
12 CHAIRWOMAN BAILEY: And combine
13 waste water into one word, which has a different
14 meaning than Qaste water?
15 MR. SMITH: Wastewater purposes is
16 certainly a very different phrase from waste water
17 treatment purposes. That's not an inconsequential
18 change.
19 CHAIRWOMAN BAILEY: Right.
20 COMMISSIONER BLOOM: I agree that we
21 didn't.
22 COMMISSIONER BALCH: If the existing
23 definition already in the regulation covers this
24 area, then I don't see why it needs to be addressed.

25 COMMISSIONER BLOOM: I agree with that.

PAUL BACA PROFESSIONAL COURT REPORTERS
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1 CHAIRWOMAN BAILEY: Okay. That conclusion

2 our discussion about definitions, except for those
3 definitions that we will come back to, one of them
4 having to do with low chloride, one of them having

5 to do with on-site and off-gsite designations, and

N S e e S T M

6 one of them having to do with temporary pits. Other
7 than that, we have reached agreement with the other
8 definitions. Do I hear a motion to adopt --

9 MR. SMITH: I'm sorry, before you do that,
10 Madam Chair, you want this wetlands definition

11 deleted then, correct?

12 CHAIRWOMAN BAILEY: Yes.

. §
13 MR. SMITH: Okay. %
14 ' CHAIRWOMAN BAILEY: Do I hear a motion to

15 adopt those definitions that we have agreed on and
16 to come back to deal with low chloride, on-site and

17 off-site and temporary pits?

18 COMMISSIONER BALCH: At a later time.

19 COMMISSIONER BLOOM: I would so move.

20 COMMISSIONER BALCH: I would second.

21 CHAIRWOMAN BAILEY: All in favor? Aye.
22 COMMISSIONER BLOOM: Aye.

23 COMMISSIONER BALCH: Aye.

24 CHAIRWOMAN BAILEY: Okay. We can move to

25 19.15.17.8, Permit or Registration Required, where

53c3cf5c-1dec-4e80-a925-ffb19b22a1ea
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1 the words "or registration" are inserted in the
2 title. Below-grade tanks are removed from the
3 requirement for a division-issued permit and

4 closed-loop systéms are something that we need to

5 talk about and just registration of below-grade

6 tanks. Wé will go line by line. I agree we need to
7 put in "or registration" ih the title. Do you both
8 agree with that?

9 COMMISSIONER BALCH: If the idea as to
10 eliminate 5,000 below-grade tanks.
11 CHAIRWOMAN BAILEY: Ten thousand.
12 COMMISSIONER BALCH: I underestimated it.

13 Then that would certainly be the case.

23 to ‘have registration of the below-grade tanks rather

14 COMMISSIONER BLOOM: Yes.

15 CHAIRWOMAN BAILEY: We have agreed to

16 include "or registration" in the title.

17 COMMISSIONER. BLOOM: Yes. .

18 CHAIRWOMAN BAILEY: First line, "A person g
:

19 shall not construct or use a pit," and the §
‘;%

20 suggestion is to delete the words "or below-grade %
|

21 tank except in accordance with the division-issued §

22 permit." I believe that makes sense if we are going %
|
4
|
i

24 than the permitting of the below-grade tanks. We

25

had quite a bit of discussion on that.
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COMMISSIONER BLOOM: We did.

CQMMISSIONER BALCH: Well, I think it was
demonstrated pretty conclusively that those existing
tanks are never going to be processed using the
current system, and the registration would at least
give you most of the relevant information that you
need, how long it's been in operation and the
maintenance schedule, if necessary, by examining the
records of the operator. If I recall correctly.

'CHAIRWOMAN BAILEY: And registration would
still be protective of groundwater. It would not |
harm or cause any additional potential threat to
groundwater.

COMMISSIONER BLOOM: Because of the
regular inspection and testing.

CHAIRWOMAN BAILEY: Right.

COMMISSIONER BLOOM: Yeah.

CHAIRWOMAN BAILEY: So we agree to delete
the words "or below-grade tank" in section A?

COMMISSIONER BLOOM: Agreed.

COMMISSIONER BALCH: Agreed.

CHAIRWOMAN BAILEY: The suggestion is made.
to delete all of the current B and instead have
additional paragraphs below, but we would then skip

to "issuing a single permit for all pits," deleting

SRR S TR R N e R R A RS
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"below-grade tanks, closed-loop systems or division
approved" -- and also include "or division-approved
alternative methods associated with a single
application for.a permit to drill." That removes
the permit required for a below-grade tank and the
closed-loop system.

COMMISSIONER BALCH: And allows the
inclusion at some future date of the provision of
other approved methods.

CHATIRWOMAN BAILEY: Right.

COMMISSIONER BALCH: Right now an
application for closed-loop system is a single page
and it's treated pretty much as a rubber stamp at
the division level?

CHAIRWOMAN BAILEY: Yes.

COMMISSIONER BALCH: So all it does is
create paperwork and doesn't serve a real purpose.
But to register them much like the tanks, you know
when and where they were operated.

CHATRWOMAN BAILEY: Well, the last
paragraph of this says that closed-loop systems and
sumps don't require either a permit or a
registration, that they are simply used as part of a
drilling system and neither a registration nor a

permit are required. I believe we had sufficient
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testimony on that.

COMMISSIONER BLOOM: Looking at OCD's
language here. I guess that's the next section
where we see notification required, correct? So we
are getting away from permitting or registration to
notification, correct? So essentially the addition
of D isn't complicated by the notification
requirement that comes in the next section, correct?

CHATRWOMAN BAILEY: Yes.

COMMISSIONER BLOOM: Okay.

COMMISSIONER BALCH: And it simplifies
operations because they don't have to file another
application with the BLM or other related agencies.

CHAIRWOMAN BAILEY: Right. These also
introduce the notion of a single registration for
all below-grade tanks as part of the APD system.

COMMISSIONER BALCH: Single registration
for all below-grade tanks. So they file something
with a list?

CHAIRWOMAN BAILEY: Yes.

COMMISSIONER BALCH: For all the
below-grade tanks including the location and all
that?

COMMISSIONER BLOOM: So Company A could

register all their below-grade tanks in New Mexico

PAUL BACA PROFESSIONAL COURT REPORTERS
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1 with one list?
‘2 CHAIRWOMAN BAILEY: Right.
3 COMMISSIONER BALCH: If they add a tank,
4 how does it get added to the list?
5 CHAIRWOMAN BAILEY: They do an additional.
6 COMMISSIONER BALCH: If they remove one do
7 they send a revised list every so often?
8 CHAIRWOMAN BAILEY: That comes in the next
9 section of 17.9, Permit Application and
10 Registration. There's a whole portion to go to
11 below-grade tanks, so at this point we are simply
12 saying that we will not require the permitting or
13 registration of closed-loop systems and sumps, that
14 below-grade tanks may be registered and single
15 registration is good for all of their below-grade
16 tanks at that location.
17 COMMISSIONER BLOOM: But I think
18 Commissioner Balch's question might still be of
19 interest. Operationally would this allow, as it
20 stands -- we might need to take the two sections
21 together. I don't know if they are related, but
22 would it allow for updates or require an annual
23 update or require somebody to --

24 CHAIRWOMAN BAILEY: No. It requires

inspections. Below-grade tanks are inspected.

53c3cf5c-1dec-4e80-a925-ffh19b22atea
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1 COMMISSIONER BLOOM: Right. But would the ?

2 list be updated or would the company notify OCD when

3 a tank is removed or a tank is sold?

4 CHAIRWOMAN BAILEY: Or closed out?

5 COMMISSIONER BLOOM: Closed, yeah.

6 COMMISSIONER BALCH: Transferred.

7 COMMISSIONER BLOOM: I'm just wondering

8 about the logistics of OCD keeping updated paperwork
9 and compliance.
10 COMMISSTIONER BALCH: I think the initial
11 round of looking at this page is to see if the
12 language is appropriate. I think the language is
13 appropriate, assuming we work our way through the
14 registration page as well, so I think we can look at
15 the language and say right now it looks fine and
16 . then go back and rewrite it after we are done with
17 Section 17.9.
18 COMMISSIONER BLOOM: I agree with that.
19 CHAIRWOMAN BAILEY: So we will have a
20 conditional approval of the suggested language in
21 17.87
22 COMMISSIONER BLOOM: Yeah, I think we can
23 all agree on all that language. Yes.
24 COMMISSIONER BALCH: The language that the

25 operator may file a single registration for all
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below-grade tanks.

COMMISSIONER BLOOM: Shall?

COMMISSIONER BALCH: I think "shall" is
better than "may," because you have "must be
registered" in the first sentence and then may file
the list. 1Is that to allow them to have multiple
lists if they want?

COMMISSIONER BLOOM: Maybe "The operator
shall register all below-grade tanks" and they can
decide if it's one list or numerous lists?

CHAIRWOMAN BAILEY: This is all related to
a single application for a permit to drill, if you
will look at the last sentence of the paragraph
above. "The division may issue a single permit for
all pits or division-approved alternative methods
associated with a single application for permit to
drill."

COMMISSIONER BALCH: Similar language in

CHAIRWOMAN BAILEY: Okay. Shall file a
single registration for all below-grade tanks
associated with --

COMMISSIONER BALCH: But is the intent --

okay. Is that the intent or is it the intent to

have one master list for their entire operation is a

PAUL BACA PROFESSIONAL COURT REPORTERS
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1 possibility? 1

2 CHATIRWOMAN BATLEY: I think that would
3 create more chaos than anything else.
4 COMMISSIONER BALCH: So it's better to

5 associate it with an indexable APD number.

6 CHAIRWOMAN BAILEY: Right.

7 COMMISSIONER BLOOM: But what about the

8 backlog that's out there?

9 CHAIRWOMAN BAILEY: That's permitting, not
10 registration. That's a laborious process of going
11 through and analyzing each and every tank that's
12 operating.

13 COMMISSIONER BALCH: Basically you file a
14 C 144 for each tank, which takes a week or so of

15 processing time on OCD's side?

16 CHAIRWOMAN BAILEY: Well, it's only being
17 looked at upon request of specific tanks for when

18 operators are selling the facility or transferring
19 the tanks. So for No. C should we have the last

20 sentence, "The operator shall file a single

21 registration for all below-grade tanks associated

22 with‘a single application for a permit to drill" and
23 that way we are not talking about the entire list of
24 every below-grade tank they have in the state?

25 COMMISSIONER BLOOM: Yes.

i
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COMMISSIONER BALCH: That will be easily
and transparently regulated?

CHAIRWOMAN BAILEY: Through the API
number .

COMMISSIONER BALCH: If they have three
tanks associated with an operation they could just
send a list of three tanks with the application?

CHATRWOMAN BAILEY: Yes.

COMMISSIONER BALCH: Or have it attached
to the application? If they changed it when then
they would modify it?

CHAIRWOMAN BAILEY: So did you pick that
up, Theresa? C, the very last sentence of C should
read, "The operator shall file a single registration
for all below-grade tanks associated with a single
applicétion for permit to drill."

So now we go to 17.9, Permit Application
and Registration. And do we want to include "and
registration" in the title of this section?

COMMISSIONER BLOOM: Yes.

COMMISSIONER BALCH: Yes, we do.

CHAIRWOMAN BAILEY: The first line, "An
operator shall use the appropriate Form Cl144? Does

that make sense to y'all?

COMMISSIONER BLOOM: Yes.
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CHAIRWOMAN BAILEY: To apply to the f

Division for a permit to construct or use a pit or
proﬁosed alternative method." Does that make sense?
Do you agree?

COMMISSIONER BLOOM: Yes.

COMMISSIONER BALCH: Yes.

CHAIRWOMAN BAILEY: Deleting the
words "closed-loop system or" and then "to register
a below-grade tank" to which 19.15.17 NMAC applies.
Do we a agree with the first sentence?

COMMISSIONER BLOOM: Yes.

COMMISSIONER BALCH: Yes.

CHAIRWOMAN BAILEY: '"Operator shall submit
the Form Cl44 used separately or as an attachment to
a permit application for a facility with which the
pit," deleting the words closed-loop system,
"below-grade tank or proposed alternative method
shall be associated." Do we agree with the deletion
of closed-loop system?

COMMISSIONER BALCH: If they will be dealt
with by registration.

CHAIRWOMAN BAILEY: "For upstream
facilities the operator may submit Form C144

separately or as an attachment to an application for

well permit." Then to include the words "An

PAUL BACA PROFESSIONAL COURT REPORTERS
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1 operator shall use a C101, C103 or applicable BLM é

2 form to notify the appropriate division district

3 office of construction or use of a closed-loop

4 system, " so that reduces closed-loop systems from

5 permitting or registration to simply a notification
6 on the C101 or C103.

7 COMMISSIONER BALCH: Okay. And I think

8 this version only strikes the last sentence.

9 Otherwise it leaves it the same.

10 CHAIRWOMAN BAILEY: So do you want to

11 include the language "requiring appropriate

12 engineering principles and practices and following
13 applicable manufacturer's requirements?" We had

14 testimony showing that would be limited for all of
15 the different types of systems that some of the

16 operators have come up with.

17 COMMISSIONER BALCH: I think the concern
18 was ambiguity. What is appropriate practices, and

19 those will change over time, and they may change

20 depending on how deep your well is, your pressure
21 and a variety of other things that were brought out
22 in testimony. So this would remove the ambiguity.

23 It says the purpose of the closed-loop system is

24 merely to manage the solids and the liquids.

25 Ultimately it doesn't really matter how they do it

SCMGM IR SO R
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as long as it works, right?

CHAIRWOMAN BAILEY: Right. So do we agree
with elimination of the last sentence concerning --

COMMISSIONER BLOOM: I am trying to think,
are there any other instances where we have language
that a system shall use appropriate engineering
principles?

CHAIRWOMAN BAILEY: When we come to the
lining, I believe, of the different kinds of pits.

COMMISSIONER BLOOM: That's right.

COMMISSIONER BALCH: We will probably
replace that with language that has more to do with
specifications.

MR. SMITH: Are there BMPs that link to
this?

CHATIRWOMAN BAILEY: Ppssibly.

MR. SMITH: That's something you could
reference, the best management principles.

COMMISSIONER BALCH: Whether you say it or
not, that's what will be applied.

COMMISSIONER BLOOM: I am wondering if
generally we do not put such language -- I mean, I
guess I could see an instance wﬁere you could put
that language after everything and that would be

redundant. You know, sump, below-grade tank, a

Wt ' EER e g N R
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1 boom --
2 CHAIRWOMAN BAILEY: Any operation.
3 COMMISSIONER BLOOM: Yeah. I think it's

4 presumed.

5 COMMISSIONER BALCH: I think that was the
6 primary concern in the testimony, it stifles

7 innovation.

8 CHAIRWOMAN BAILEY: So we agree to delete

9 that last sentence?

10 COMMISSIONER BALCH: Yes. §
11 COMMISSIONER BLOOM: Yes. §
12 CHAIRWOMAN BAILEY: Theresa, we are g
13 deleting the last sentence. §

:

14 MR. SMITH: Are you all comfortable with

15 whatever the applicable BLM form is?

§

|
16 CHAIRWOMAN BAILEY: Yes. %
17 COMMISSIONER BALCH: No control ovexr BLM, §
18 right? I think that was the only difference between %
19 those two paragréphs but we can doublecheck. j
20 CHAIRWOMAN BAILEY:. So we come to the §
21 section having to do with the permit application for %

22 permanent pits and there have not been any

23 suggestions to change the permit application for

25 management pits are an issue that we might want to

:

§

%

, i

24 permanent pits. However, multi-well fluid §
1

£
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1 consider as including in this list and treating .a

2 multi-well fluid management pit in a manner similar
3 to permanent pits because we had deleted any kind of
4 size restriction.

5 COMMISSIONER BALCH: If you had a

6 multi-well management pit that was under ten acre

7 feet or above ten acre feet, you may want to apply a
8 more stricter regulation to. Ten acre feet you may
9 be willing to go with existing temporary pit

10 specifications. Already they're allowed to have

11 temporary pits of up to ten acre feet.

12 CHAIRWOMAN BAILEY: Permanent fits are

13 also restricted to ten acre feet. It's a matter of
14 how long the pit is going to be up. We have imposed
15 essentially a two-year limitation, which is double
16 the time of the temporary pit.
17 COMMISSIONER BALCH: There's a section

18 where we address multi-well fluid management pits

19 and their specifications.
20 CHAIRWOMAN BATLEY: Yes.
21 COMMISSIONER BALCH: Maybe that's where we

22 have to tackle that.
23 CHAIRWOMAN BAILEY: Save the discussion
24 for that time?

25 COMMISSIONER BLOOM: It's coming up fast
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in the permit application registration as well.

COMMISSIONER BALCH? Regardless, permanent
pits -- nobody has requested a modification of
permanent pité.

CHAIRWOMAN BAILEY: Nobody, no.

COMMISSIONER BALCH: There's not a lot to
discuss there then.

CHAIRWOMAN BAILEY: Then we can move along
to temporary pits. The suggested change for
temporary pits is 17.9B2C, to delete "the actual and
potential effects on soil, surface water and
groundwater."

COMMISSIONER BALCH: If T may interject,
Commissioner Bloom had just a few minutes ago
mentioned the possibilities of other places where we
had appropriate engineering principles. There's
appropriate engineering principles in the beginning
description of B2, Temporary Pits. "The plan for a
temporary pit shall use appropriate engineering
principles and practices and follow all applicable
liner manufacturing requirements."

COMMISSIONER BLOOM: I think it's
important to have in there at least the part that

says "follow applicable liner manufacturer

requirements." Particularly -- not so much in this

...... T,
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1 case but as we're moving forward and looking at

2 liner requirements for multi-well fluid management
3 pits.
4 COMMISSIONER BALCH: I am actually

5 interested that nobody suggested a change to this

6 during testimony, because there was an awful lot of
7 discussion about appropriate engineering principles
8 when it came to the design of témporary pits. I

9 don't know if that's more of a footnote. Later on
10 we will most certainly be discussing these

11 applicable or appropriate engineering principles and

12 practices.

13 CHAIRWOMAN BAILEY: When it comes to
14 liners, vyes.
15 MR. SMITH: Weil, you have taken it out of

16 the one area though. TIf you leave it in here the

17 question, of course, is why? Do you intend not to
18 require the appropriate engineering principles and
19 practices for the former but you do for the latter?
20 COMMISSIONER BALCH: No. I think I don't
21 want to misquote Mr. Bloom, but it's an add-on. If

- |
22 doesn't necessarily add anything. s
23 CHATIRWOMAN BAILEY: So you are suggesting

24 that we have that line be, "Temporary Pits. The

25 plan for a temporary pit shall follow applicable

i
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liner manufacturer requirements"?

COMMISSIONER BLOOM: I didn't make a
proposal. I was thinking if we were going to be
consistent we might remove, "Use appropriate
engineering principles and practices" but we leave
in "following>applicable liner manufacturer's
requirements."

CHAIRWOMAN BAILEY: We would keép that
portion and delete the language "use appropriate
engineering principles and practices."

COMMISSIONER BLOOM: Okay.

COMMISSIONER BALCH: We may have to do a
search through the document to see if there's

something else in the black text.

Page 2573

MR. SMITH: Yeah. I think -- do you want

this language highlighted?
CHAIRWOMAN BAILEY: Deleted.

MR. SMITH: Right. Now, that still

differs from what you had previously, right? In the

prior section? I think you deleted "follow the

applicable manufacturer's requirements," didn't you?

COMMISSIONER BLOOM: Up above in A we
deleted the last line. "The closed-loop system

shall use appropriate engineering principles and

practices and follow applicable manufacturer's
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requirements or equivalent thereto."

COMMISSIONER BALCH: We might want to put
the last part of the sentence back in.

CHAIRWOMAN BAILEY: So it would say, "A
closed-loop system shall follow applicable
manufacturing requirements or equivalent"?

COMMISSIONER BALCH: I think we are
talking apples and oranges here. They are not the
same thing. But I think it's appropriate to strike
it here.

COMMISSIONER BLOOM: We can't imagine that
someone would go out and think that they could use
the equipment outside the requirements or something.

COMMISSIONER BALCH: We can certainly
imagine it.

COMMISSIONER BLOOM: We can imagine it.

CHAIRWOMAN BAILEY: So we will leave the
entire sentence deleted in A and only delete those
words "use appropriate engineering principles and
practices" under temporary pits, under the section
of temporary pits. Is that what we agreed to?

COMMISSIONER BALCH: I think I am
proposing that.

COMMISSIONER BLOOM: I'm sorry, what did

you propose?
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COMMISSIONER BALCH:

it's been stricken.

CHAIRWOMAN BAILEY:

Page 2575

Just to strike --

So "use appropriate

engineering principles and practices."

COMMISSIONER BLOOM:

would agree with that.

COMMISSIONER BALCH:

anything.

COMMISSIONER BLOOM:

CHAIRWOMAN BAILEY:

to Subparagraph C.

COMMISSIONER BLOOM:

on with 2 --

COMMISSIONER BALCH:

COMMISSIONER BLOOM:

Okay.

Delete that, yes. I

It doesn't add

No.
Then we will go
continuing

I'm sorry,

There's a lot more.

I propose the

deletion of "the actual and potential effects on

soil surface water and groundwater."

CHAIRWOMAN BAILEY:

COMMISSIONER BLOOM:

CHAIRWOMAN BAILEY:

Yes.

Okay.

The operator still

needs to provide information on soil geology,

hydrology, and those --

COMMISSIONER BLOOM:

change.

CHAIRWOMAN BAILEY:

R R
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1 do with the siting critexria. One of them is the

2 enforceability of at this point is the district --
3 are the district personnel capable of evaluating

4 actual effects on water?

5 COMMISSIONER BALCH: Or even potential

6 effects.

7 CHAIRWOMAN BAILEY: Or even potential

8 effects at this point.

9 COMMISSIONER BLOOM: So as it stands now,
10 this permit application comes in and includes

11 operating and maintenance procedures, closure plan,
12 climatological data, detailed on topography and

13 soils, and now I'm just worried that compliance with
14 the siting criteria of 19.15.17.10 NMAC, we would
15 just get down to is the pit going to be within 300
16 feet of a continuously flowing water or something
17 like that. And this would be instructing the

18 district office to also evaluate effects on soil
19 surface water and groundwater.
20 CHAIRWOMAN BAILEY: Which is difficult in
21 this application.
22 COMMISSIONER BALCH: I think they are
23 asking for somebody with the appropriate amount of
24 gskill to determine the data after the fact, the

25 actual effects, and predict to some extent the
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1 potential effects. That's out of the specialty, I i

2 think, of the person approving this at the division
3 level.
4 CHAIRWOMAN BAILEY: And we can't have

5 every APD come to Santa Fe for a hydrologist's

S e S R o SN

6 evaluation.

7 COMMISSIONER BALCH: I think the idea is

8 that -- I think the reason they struck it -- I'm §

%

9 sorry, I didn't mean to interrupt you. E

10 COMMISSIONER BLOOM: I was just going to |
|

11 say that then begs the question whether over the §
12 years that Rule 17 has been in effect have we not §
13 been looking at potential effects on soil surface §
14 water and groundwater when we are siting the pit? %
15 CHAIRWOMAN BAILEY: They have been going 3
16 by what the Rule 17 specifies. They have been %
17 enforcing the rule as it was written. %
18 COMMISSIONER BALCH: I guess the question é
19 may be -- in fact, if I could try to rephrase the %

20 question a little bit. When the application comes
21 in you have a checklist of the geology, topography,

22 surface hydrology, all that stuff. When that comes

24 taking it and interpreting it for actual and

25 potential effects on soil, surface water and

i
!
23 in, is it just checked off on a list or is somebody %
i
|
.
z
|
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groundwater or is it even possible to do that?

CHAIRWOMAN BAILEY: I don't think it's
possible to do that. . So I would be greatly
surprised if the skills of the district supervisors
or the people who are evaluating the APDs run to the
hydrology for the potential effects or the actual
effects. I think that they look at what is required
under 17 to see if that information is given.

COMMISSIONER BALCH: So it's given and
they read it, they read through it and check it off
on a list essentially?

CHAIRWOMAN BAILEY: I think so.

COMMISSIONER BLOOM: Let me add this. If
we look at 19.15.17.10, thé siting requirements
under A, it doesn't look like -- that's sort of a
checklist of depth to groundwater and its
relationship to siting, horizontal distance to other
bodies of water. It can't be in a 100-year
floodplain and if it's in an unstable area the
operator has to demonstrate that it's incorporated
the measures into the design, but that would not
require any analysis of effects on soil, surface
water and groundwater.

So I guess my concern is, are we

essentially saying that these decisions are made in

PAUL BACA PROFESSIONAL COURT REPORTERS
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1 the district office, and we don't care what the

2 effects of soil, surface water and groundwater are?
3 COMMISSIONER BALCH: I don't think it's so
4 much that we don't care, but'it sounds like it's

5 impossible to determine with current technology.

6 CHAIRWOMAN BAILEY: The currentvrule says

7 that an operator shall not locate a temporary pit in
8 these certain conditions, which includes depth to |
9 water. That is one of the things that is looked at. §
10 As I say, the rule is enforced as it is currently |
11 written. So if you want to say that groundwater %
12 that is less than 50 feet below the bottom of thé §
13 temporary pit is grounds fér analyzing i

|
14 hydrologically whether or not there is a potential |

15 threat to groundwater, the people who look at the

.
|
16 APDs say this is what the rule says, this is whether §
|
17 or not we can approve this APD. |
18 COMMISSIONER BALCH: So it seems like, g
19 Commissioner, that the stricken-out part would most %

20 likely only apply to exceptions. That's where you

21 would do the analysis -- that's where you might try

22 to convince somebody thatlyou're not in dangering §
;

23 water or health, groundwater, surface water or what §

24 not, and thaﬁ the main protective feature is the §

25 siting requirements and implementation. E
|
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CHAIRWOMAN BAILEY: And depth to '

groundwater.

COMMISSIONER BALCH: Siting requirements.

MR. SMITH: I would like to ask a question
here to make sure that you avoid ambiguity. This
requires the submission of operating maintenance
procedures, closure plan, ﬁydrogeologic data that
provides, and then it goes on to list a variety of
detail on topograéhy, soil, geology, blah blah blah,
right? If you make this change it will say, "To
allow the district office to evaluate compliance
with siting criteria."

Now, do you need all that stuff to
evaluate the siting criteria? And if you don't and
you want to limit this district office's evaluation
td complying with siting criteria, I think you
should get rid of everything in that sentence before
that that isn't useful to evaluating siting
criteria. Otherwise, you are asking for a lot of
useless information.

I'm assuming that some of that information
or the information that's listed there would be
useful to what I understand to be the impossible
task of evaluating effects on soils and water. But

if you're going to take that out, the stuff up prior
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to that that you were asking to have submitted that
doesn't really have anything to do with siting
criteria, you should take'that out, I think.

COMMISSIONER BALCH: Everything that leads
up to the to "evaluate the actual effects on soils,
surface water and groundwater."

MR. SMITH: So what I am saying is you
look at everything after the word "include" where it
says "operating and maintenance procedures," and
then go down to ";o enable the appropriate
division," everything in between there, evaluate
what you need for what you want the district office
to do.

I don't know, maybe you wind up taking out
the whole thing. I don't know. But there's no
point in requiring the submission of information
that you're not going to use. It just creates
confusion as to the purpose of the character.

COMMISSIONER BLOOM: Let me add that we
may need a good bit of the information, geology,
maybe some of the hydrology, if we are going to --
if we expect OCD to work withvthis language in
Section 10, which is talking about unstable areas.
Then that information would still be useful.

COMMISSIONER BALCH: Unstable areas is
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very interesting because it's another one of those
ambiguous terms. I think in practice what people
submit for unstable areas is a map of potential --
obviously, a sinkhole would be a unstable area. But
what if you had a slope above a certain degree or
you were in an area that had --

CHAIRWOMAN BAILEY: A mine?

COMMISSIONER BALCH: -- a mine. They also
submit maps of mine locations as part of another
requirement, but I think that Mr. Smith has a really
good point; that -- you know, a lot of this stuff,
the specific information they are asking for right
here is stuff you would use if you were trying'to
get an exception to whatever siting criteria we end
up with, and then you would try to say, "Well, this
is still safe because the soil characteristics are
like this. You won't have the flow, we have 30
percent loam, 70 percent sand."

COMMISSIONER BLOOM: So when I read this,
I guess that sentence, I'm thinking that the data
that's requested is to help with the determination
on actual potential effects on soil, surface water
and groundwater and that it's about something more

than just giving enough information so you can

understand the siting criteria, which might be
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1 something along the lines of well, the groundwater

2 is at 48 feet and there's no surface water within a

3 half mile and neither are there any residences,
4 wells, missile boundaries or some of the other

5 things. I think the language that there is now goes
6 beyond just addressing siting.
7 COMMISSIONER BALCH: It does go beyond

8 addressing siting, but I think the problem is it's

9 not --
10 CHAIRWOMAN BAILEY: It's not doable.
11 COMMISSIONER BLOOM: Did we hear any

12 testimony to that?

13 COMMISSIONERIBALCH: We had a lot of

14 testimony about the length of time it takes to

15 prepare and process all this information, and to me,
16 the conclusion is if you want -- if you don't have
17 some siting criteria -- the siting criteria is

18 designed, I think, to say if you are above this

19 limit you are not really causing a risk. If you are
20 below the limit that's set, then there's a potential
21 for risk and you want to do a further evaluation.

22 That's where you need a lot of the

23 additional information, when you're trying to say

24 that groundwater is at 48 feet but I still think

25 it's safe because of this, and then somebody would
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make an evaluation using the data you gave them on
whether they thought you are correct on that.

MR. SMITH: You all can require this
information in whatever context you want. My
suggestion is largely simply to divorce it from an
evaluation of siting criteria. If you want that
information you canvrequire it someplace, but to say
that you want it in order for the district office to
evaluate the siting criteria, I don't know -- I
think people are going to be confused about why am I
giving this for siting criteria?

CHAIRWOMAN BAILEY: Okay.

MR. SMITH: But if you take this out, is
this the only place -- and I'm sorry, I don't know
this -- is this the only place, for instance, that a
closure plan is required?

COMMISSIONER BALCH: ©No, I don't think a
closure plan is required anyway.

CHAIRWOMAN BAILEY: Every facility has a
closure plan. Permanent pits, below-grade tanks,
temporary pits, multi-well fluid management pits all
have a closure plan.

COMMISSIONER BALCH: I may go off on a

slight tangent to try to work this through in my own

mind. As was pointed out in some of the prehearing
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statements, I worked with developing software to
address siting criteria in particular. 1It's really
nice to say that we are going to precisely identify
depth to groundwatef, distance to surface stream,
soil geomorphology, all that stuff. It's really
nice to say and you wish in a perfect world that you
have that information to the accuracy you desire.

But in reality, you are working with
elevation models that have an accuracy of plus or
minus 20 feet. You are working with soil maps that
are drawn for entire regions of the state. You are
working with water maps and topography that are
updated every 25 or 30 years. So you could go out
there for every single site, have a surveyor come
in, pinpoint every single point of elevation at as
fine a scale as you want. People could go out there
and sample 100 locations for soil characteristics.
You could drill test wells for depth to water and
get a better value than what you're going to
estimate from the OSC water well database.

You could do all that stuff, but I think
it's not particularly practical and it comes down to
two of the strongest arguments I think in the

findings. And on the one hand, you have the

petitioners that are saying you have to reasonably
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1 protect; and the other side, I think they want a 5

2 much more strong affirmation that you are actually
3 protecting. And this question of balance is
4 something that I think we have to address at some

5 point.

1
|
|
i
‘ %
6 MR. SMITH: One thing you might want to §
7 note is the language in your current rule is §
8 evaluating the effects as opposed to determining, é
9 for instance.
10 COMMISSIONER BLOOM: Chairman Bailey, I

11 guess I'm trying to think of anywhere in the rule

12 that would -- I'm trying to think here -- that would
13 give the district office personnel the ability to

14 make a decision that would change siting or

15 éomething elsg based on what they thought the actual
16 potential effects on surface, soil water and

17 groUndwatef is.

18 COMMISSIONER BALCH: I think that comes

19 back to the result of the rule and the way it's

20 applied. I'm sorry, I don't want to --

21 CHAIRWOMAN BAILEY: No, go ahead.

22 COMMISSIONER BALCH: Is that the result is
23 or the implementation is they have a checklist for

24 the siting criteria. TIf it meets the siting

25 criteria it's okay. If it doesn't it's not okay and
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then you have to get an exception.

CHAIRWOMAN BAILEY: Which is a very
practical process.

COMMISSIONER BALCH: Yes.

CHAIRWOMAN BAILEY? Determining the four
wells ever drilled, what the actual effect is on
groundwater that may be a certain depth below the
surface of the temporary pit is an impossibility
unless you have a pipe that goes directly down and
pouring contaminants down that pipe, which the 0OCD
is very careful to ensure that drilling does not
delay during penetration of the surface until after
they have gone beyond the aquifer and cementing
practices ensure that we do not have contamination
of the aquifer because of cement issues.

So the practical ability to determine the
actual effects on surface and groundwater is not
something that can be done without, as I say, an
intent to actually affect the groundwater.

The question is, as Commissioner Balch
brings out, if the district office is given the
site's topography, soils, geology and surface and
groundwater hydrology along with the siting
requirements that we will incorporate into any kind

of rule that comes out of this, is that sufficient
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to provide reasonablé prétection for groundwater? I
have mulled this err for quite a few years. This f
is not a brand new since April or May this year, and E
I liken it very much to a gate. You can close the é
gate to deter access to a location. You can put a %
padlock on the gate. You can put an electronic lock 2
along with that padlock on the closed gate. Then
you can electrify that gate along with the
electronic lock and padlock and the closed gate, and
then you can put barbed wire.

Is all that sufficient to deter access?
Or is maybe a closed gate and maybe a padlock all

that's necessary to deter a problem? If we have the

|
i
|
|
|
information for the topography, the soils, the ' §
geology, the surface and groundwater hydrology and §
the site requirements that we will determine here, §
it seems to me that a layperson who is not a doctor g
in hydrology would be able to determine whether or
not there is reasonable protection of that
groundwater.
COMMISSIONER BALCH: There's an awful lot
of testimony given about siting criteria.
CHATIRWOMAN BAILEY: “An awful lot. And we

will make that decision on what that siting criteria

should be, which includes depth to groundwater. It

SRt
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includes horizontal and vertical distances to areas
that may be more vulnerable. So at this point I
will have to agree with the suggestions that have
been made that at this point we can delete "actual
and potential effects on soil, surface water and
groundwater" and require the detail on the site's
topography, soil geology, surface hydrology and
groundwater hydrology to enable the appropriate
division district office to evaluate compliance with
the siting criteria that we will determine, and in
the absence of site-specific groundwater data, that
the operator can provide reasonable determination of
probable groundwater depth using data generated by
models, cathodic well lithology, published
information or other tools as approved by the
appropriate diétrict office.

COMMISSIONER BALCH: Maybe I can
interpret, Mr. Bloom, what I think the data are.
For topography, what I think people will submit is a
topographic map. That's from the USGS. Accuracy,
like I said, not perfect. Soils, there's a map of
surface soils generated by the New Mexico Bureau of
Minerals -- they changed the name a couple years
ago -- New Mexico Bureau of Geology and Mineral

Resources. They have a state geological map which
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tells you what the surface geologic unit is in a

particular area. Again, that's state-wide.

Accuracy, not super precise when you get down to

where is the boundary between the Pennsylvania and

the Permian in a specific site.

Surface hydrology is going to be again a

USGS map of surface streams. Groundwater hydrology

is going to be usually taken from the Office of the

State Engineer's groundwater well data, which in

some areas is dense and other areas is sparse.

There's also some USGS groundwater data that people

can obtain. So unless you have a groundwater well

right near your site, you are making a guess as to

R

groundwater.

These are things that are listed here that

someone can evaluate and say yes, the site is

greater than X feet from a river. It appears that

groundwater in the area is greater than 350 feet so

it's okay. But it does not, I think, allow them to

evaluate the actual potential effects on the soils,

surface water and groundwater. You need much more

detailed information. You need soil sampling

specific

to the site and you have to have test holes

drilling at a minimum to the water table to see

where it

P

A

is.
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COMMISSIONER BLOOM: So you would end up

with a month's long study.

COMMISSIONER BALCH: More than that.

COMMISSIONER BLOOM: A master's thesis.

COMMISSIONER BALCH: For every well that
you are going to drill.

COMMISSIONER BLOOM: Does this evaluation
ever meet any determinations different from what
compliance with the siting criteria is?

COMMISSIONER BALCH: Well, there's
testimony that not many or any exceptions have ever
been made.

COMMISSIONER BLOOM: No, I mean I just
wondered if it's in practices, evaluation and actual
and potential effects of the soil surface water and
groundwater.

COMMISSIONER BALCH: I think the
evaluation is going through the checklist and making
sure it matches the siting criteria, from what I
understand.

CHATRWOMAN BAILEY: I think that we need
to address the sources of information if we accept
that data generated by models, cathodic well

lithology, published information or other tools as

approved 1s appropriate for determining depth to
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groundwater. Is modeling something that --

COMMISSIONER BALCH: Well, I mean, in this
case what is modeling? I think early on when we
were developing our software we wanted to take the
depth to groundwater from the ORC and create contour
maps. That requires a model. You are applying an
algorithm to the data to create some contours. The
problem there is that becomes interpretative.
Somebody else might draw the contours differently.

Models have some value. I think what you
are looking for is that the model is consistent with
the actual data that you have in any case, which is
brought up in multiple people's findings as well.
You may not always be able to match the real world
but you would like to see some consistency.
Cathodic well lithology, I'm taking that to be some
kind of a simple electrical log taken from the water
well? I don't know.

CHAIRWOMAN BAILEY: Cathodic wells are
regularly installed near other --

COMMISSIONER BALCH: So they are’
permanently monitoring the characteristics of --

CHAIRWOMAN BAILEY: Well, they determine
corrosion.

COMMISSIONER BALCH: ©Oh, okay.

R e e R SO U O R BB A O S A S A e e

A PROFESSIONAL COURT REPORTERS

53c3cf5c-1dec-4e80-a925-ffb19b22a1ea

PAUL BAC



Page 2593 |
1 CHAIRWOMAN BAILEY: They determine ‘

2 corrosion of the o0il and gas well.

|

é

i

3
3 COMMISSIONER BALCH: Théy drill a well for %
4 that? g
5 CHAIRWOMAN BAILEY: It's a shallow -- just §
6 to the groundwater. §
7 COMMISSIONER BALCH: Just to the %
8 groundwater? §
9 CHAIRWOMAN BAILEY: But it's not drilled
10 before a well is drilled, it's drilled after.

11 COMMISSIONER BALCH: You are drilling your

12 well, you find groundwater at this depth and the

13 characteristics of the water require you to deal |
14 with whether your casing is going to corrode. %
15 CHAIRWOMAN BAILEY: Yes. §
16 COMMISSIONER BALCH: Again, after the é
17 fact. §
18 CHAIRWOMAN BAILEY: I just question §

§

19 whether or not the average operator out there is
20 capable of using modeling.
21 COMMISSIONER BALCH: You know, I think a

22 lot of the alternative stuff comes into play or

23 should only come into play if you have -- and this
24 happens a lot up in the Northwest -- you go to look
25 for your groundwater data and your nearest water

ST TN s 2
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1 well is ten miles from your site. How do you
2 determine what the groundwater depth is? You submit
3 at this time a map that has a ten-mile scale that
4 shows your one point 5f data. At that point if they
5 have other information, the farmer next-door has a
6 undocumented water well or something like that, they
7 can put that in there. That's when somebody ought
8 to take a look at it, I suppose. That's where your
9 evaluation comes in.
10 But it still comes back to they are
11 essentially evaluating the siting criteria which is
12 supposed to be the protective feature, but actually
13 coming up with a full—blown evaluation of everything
14 that could possibly go wrong is impractical. If you
15 always look at every worst case scenario you will
16 never do anything because if you wait long enough,
17 anything will happen, which is why I tie the preface
18 to this discussion to the closing arguments from
19 various parties, some of which favored a reasonable
20 protection and some of which favored a much more
21 active and restricted environment to achieve a
22 different level of protection. 1It's something that
23 I think we have to come to grips with.
24 CHAIRWOMAN BAILEY: So do we choose to

25 accept this proposed sentence on "in the absence of
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1 site specific"?

2 COMMISSIONER BLOOM: How is the absence of §
3 site specific groundwater data dealt with now at z
4 OCD? §
5 CHAIRWOMAN BAILEY:- With just knowledge of §

6 the closest water wells, with what the operator has
7 submitted as part of their APD that they have

8 attested to.

9 | COMMISSIONER BLOOM: So you are concerned
10 that modeling is impractical. The cathodic well

11 lithology will be after the fact?

12 COMMISSIONER BALCH: We are talking here
13 about cathodic well lithology will probably be from

14 the offset location which will probably give you

|
15 maybe a better idea. Still, it's not site-specific. g
16 You don't know site-specific until you drill. §
17 CHAIRWOMAN BAILEY: But it's the best §
18 available information. §

.
19 COMMISSIONER BALCH: Right. The current

20 rule doesn't allow anything except for OSC and USGS
21 water well data, I believe. 1It's specifically

22 listed what and where you can get your data or

23 comply.

24 COMMISSIONER BLOOM: If anything, this

25 should get us a look at more data.
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1 COMMISSIONER BALCH: This gives you more
2 data.
3 CHAIRWOMAN BAILEY: More and better

4 probably. USGS hasn't been updated for a long time.

5 COMMISSIONER BLOOM: I was going to
6 express my support for that as it stood.
7 COMMISSIONER BALCH: I think in 200 years

8 the way the computers go, we will have all the

9 information that everybody wants now. The problem
10 is you can't wait to do the development 200 years.
11 CHAIRWOMAN BAILEY: So we will accept this

12 proposed sentence, which is the last sentence of C.

13 COMMISSIONER BLOOM: I think it was the --
14 I'm sorry.

15 COMMISSIONER BALCH: The second

16 sentence -- are we talking now about the

17 standardized plans?

18 CHAIRWOMAN BAILEY: "In the absence of
19 site-specific groundwater data."
20 COMMISSIONER BALCH: Oh, okay. I think

21 opening the door for any additional data is a good

22 thing.

23 CHATRWOMAN BAILEY: Yes.

24 COMMISSIONER BLOOM: Yeah.

25 COMMISSIONER BALCH: The more you have,

53¢3cf5c-1dec-4e80-a925-ffb19b22a1ea
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1 the better -- the more data you have, the better

2 your model or any prediction. So that's what you

3 will likely see from the producer.

4 COMMISSIONER BLOOM: So we accept the :
5 sentence in the absence of -- okay. |
6 ~ CHAIRWOMAN BAILEY: All I have done is put

7 off that discussion.
8 COMMISSIONER BLOOM: I know.
9 ' CHAIRWOMAN BAILEY: Letting it settle for

10 just a little bit.

11 COMMISSIONER BLOOM: That's fine.
12 CHAIRWOMAN BAILEY: Then the next area is g
13 E, "The operator may utilize, with the approval of ;
14 the appropriate division district office, 5
15 standardized plans fpr pit closure and other plans g
16 which will remain approved until a subsequent plan i
17 is either required by the appropriate division §
18 district office or is submitted by the operator and %
19 appfoved by the appropriate division district :
20 office." é
21 COMMISSIONER BALCH: So in practice now, i
22 are you getting a lot of basically repeat plans? {
23 CHAIRWOMAN BAILEY: Over and over again. %
|
24 COMMISSIONER BALCH: So once it's §
25 accepted, they submit it with all their other %
i
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1 applications. This just cuts out the paperwork and
2 documents.

3 COMMISSIONER BLOOM: Are there instances

%

.

|

|

4 where -- can you picture instances where the §
%

5 standardized plan wouldn't be sufficient and we turn g
6 back? Does that happen? §
7 CHAIRWOMAN BAILEY: Standardized plan for §
I

8 pit construction, pit closure and other plans. Yes, g
i

3

9 there would be a denial of approval for certain ;

10 aspects of pit closure and pit construction. That

11 is looked at and approved.

12 COMMISSIONER BALCH: So I think maybe your

13 concern, Mr. Bloom, is that if we allow the §
14 standardized plans that there may not be sufficient §
15 oversight on things that we need a variation from §
16 that? §
17 COMMISSIONER BLOOM: Yeah, that's the g
18 concern. I was wondering when a standardized plan §

19 wouldn't be sufficient.

20 COMMISSIONER BALCH: Shifts the burden

21 from the division to the operator -- or the operator
22 to the division.

23 COMMISSIONER BLOOM: I understand that

24 currently people pound these out and use the same

25 plan over and over again anyhow. Would that
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standardized plan then be on file?

COMMISSIONER BALCH: It would be part of
the searchable documents, wouldn't it?

CHAIRWOMAN BAILEY: It would be associated
with the well probably, the online system.

COMMISSIONER BALCH: What would get a
district officer to look at something and say,
"Wait, I don't think you can use your standardized
plan here"?

COMMISSIONER BLOOM: That was my question.

CHAIRWOMAN BAILEY: Okay. If a pit would
be constructed in violation of the siting criteria
and some amendment of that standard plan would
enable it to meet the criteria if it were amended,
that would be one way that it would be necessary.

COMMISSIONER BLOOM: Fencing could be
something? Proximity to a residence or something?

CHAIRWOMAN BAILEY: Yes.

COMMISSIONER BLOOM: Go back and show me
the plan with a fence.

CHAIRWOMAN BAILEY: Or if it's next to a
school or something.

COMMISSIONER BALCH: Right. I -know on
other siting criteria do have proximity to

residences and other things like that.
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COMMISSIONER BLOOM: Just pragmatically,
would this be a plan that's on file with OCD and the
operator would simply say, "I'm going to use my
standardized plan" or would it still be attached to
the permit application?

CHAIRWOMAN BAILEY: I think we could make
that very clear that that would be an APD would
require that, and I believe our rule on APDs --
let's look at that.

COMMISSIONER BLOOM: Seems like there
would be a question about that.

COMMISSIONER BALCH: Seems like tying
things to APD is --

CHAIRWOMAN BAILEY: The division may
impose conditions on approval to drill, and the
question is --

COMMISSIONER BLOOM: Maybe I answered my
own question by re-reading the sentence above it.
"The plan for a temporary pit may incorporate by
reference a standard design for multiple temporary
pits. The operator files with the application" --

COMMISSIONER BALCH: So you could say this
temporary pit -- they would put it in the file. 1In
their filing you would say this will incorporate the

standard design associated with APD No." -- and it

ARSI A T P e T

PAUL BACA PROFESSIONAL COURT REPORTERS

53c3cf5c-1dec-4e80-a925-ffb19b22a1ea

s



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 2601

would be traceable;

CHAIRWOMAN BAILEY: I think so.

COMMISSIONER BLOOM: Yeah. Does that make
the last sentence actually-irrelevant or does it
still help?

COMMISSIONER BALCH: I think the last
sentence lists everything that they use in the plan
that's not in the above sentence.

COMMISSIONER BLOOM: Maybe provides a
little more clarity?

COMMISSIONER BALCH: Yeah.

COMMISSIONER BLOOM: I'm fine with that
language.

CHAIRWOMAN BAILEY: So we can accept the
proposed language for Paragraph E, "The operator may
utilize with the approval of the appropriate
division"? Are we okay with that?

COMMISSIONER BALCH: I think so.

COMMISSIONER BLOOM: Yes.

CHAIRWOMAN BAILEY: Okay. And then we
come to the paragraph that has been deleted on
closed-loop systems.

MR. SMITH: May I interrupt? I already

have. I'm sorry. I had forgotten now. Are you

voting on each paragraph as you go or are you going
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to wait and vote for this whole section?

CHAIRWOMAN BAILEY: The section.

COMMISSIONER BALCH: We are just trying to
make sure we have gotten through each point
individually.

MR. SMITH: Okay.

CHAIRWOMAN BAILEY: Okay. There was a
finding by Dr. Neeper in his facts and conclusions
that we should not delete this portion of the
closed-loop systems paragraph because of that
sentence, "If the operator proposesg" -- it's about
half-way through the deleted paragraph. "If the
operator proposes to bury the contents of a drying
pad associated with the closed-loop system in an
on-site trench, the operator shall provide
sufficient information in detail on the site's
topography, soils, etc."

If this paragraph is deleted, he points
out that chlorides would be left on the surface from
drying pads and that burial would not be -- or
removal would not be required for the drying pads of
closed-loop systems.

COMMISSIONER BALCH: Is burial on-site in

general covered elsewhere?

CHAIRWOMAN BAILEY: We will get to burial
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on-site at a later session.

COMMISSIONER BALCH: So I think you can
address that concern in that section. That would be
most appropriate to do so.

CHAIRWOMAN BAILEY: Right, but we need to
be aware that there has been a comment concerning
burial of drying pads.

COMMISSIONER BALCH: I already had it
tabbed.

CHAIRWOMAN BAILEY: Okay. So something
for us to keep in mind along with everything else.
Do we want to delete that entire paragraph on
closed-loop systems since closed-loop systems don't
require registration or permitting, just simply
notification of use?

COMMISSIONER BALCH: It seems redundant.

COMMISSIONER BLOOM: I think we could do
that, and then later on deal with -- I think
actually a more appropriate place than it is now is
the question of burying contents.

CHATRWOMAN BAILEY: Yeah, I wanted to
bring it out that this is where he talked about it.

MR. SMITH: 1I'm sorry?

CHAIRWOMAN BAILEY: So we are deleting

that entire Paragraph 3.

s
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MR. SMITH: What was the section that you
want to reserve to talk about in another section?

CHAIRWOMAN BAILEY: "If the operator
proposes to bury the contents of a drying pad
associated with the closed-loop system in an on-site
trench."

MR. SMITH: From there on?

CHAIRWOMAN BAILEY: Yes. His concern was
leaving chlorides on the surface.

COMMISSIONER BALCH: Right.

CHAIRWOMAN BAILEY: Then we go to
below-grade tanks. We have registration for
below-grade tanks for the first proposal and the
second proposal.

COMMISSIONER BALCH: Appropriate
engineering principles and practices.

CHAIRWOMAN BAILEY: Okay. Are you
proposing that we delete that language and say, "A
registered below-grade tank shall follow applicable
manufacturer's requirements" or just delete that
entire section?

COMMISSIONER BALCH: That's what we have
been doing.

COMMISSIONER BLOOM: We could just say

with the first sentence and then say, "The

PAUL BACA PROFESSIONAL COURT REPORTERS
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1 registration of below-grade taﬁks shall include
2 operating and maintenance procedures and closure
3 plan and" --

4 COMMISSIONER BALCH: Doesn't seem like

5 this adds anything.

R e e

6 CHATIRWOMAN BAILEY: I agree.

7 COMMISSIONER BALCH: Striking the second
8 sentence in that section. No, the sentence above
9 it. "A registered below-grade tank shall use."

10 There you go.

11 CHAIRWOMAN BAILEY: That introduction

12 needs to change to "The registration of a

13 below-grade tank shall include operating and

14 maintenance procedures, a closure plan and a

15 hydrologic report that demonstrates compliance with
16 the siting criteria of 19.15.17.10" and deleting the
17 language regarding information and detail on site ;
18 topography, soil geology, et cetera because we are §
19 not permitting a below-grade tank. We are simply |
20 registering. Do you agree with that? ;
21 COMMISSIONER BALCH: Yeah, I think so. I %
22 mean, that should --

23 COMMISSIONER BLOOM: It's the same

24 language that I had a question about above. 1In this

25 case we are registering but not permitting. So vyes,
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that's fine with me.

CHAIRWOMAN BAILEY: So Theresa, the
crossed-out language can be deleted. Then the next
suggestion is "The operator may utilize, with
approval of the appropriate division district
office, standardized plans for below-grade tank
construction and other plans which will remain
approved." So that is the same general language as
the temporary pit standardized plans as a registered
below-grade tank. Do you agree with using that
sentence?

COMMISSIONER BLOOM: I agree with that.

COMMISSIONER BALCH: I think so, yes.

CHAIRWOMAN BAILEY: Yes. Okay. Then we
get to multi-well fluid management pits.

COMMISSIONER BLOOM: May I request a
break?

CHAIRWOMAN BAILEY: Let's take a break.

(Note: The hearing stood in recess at
4:11 to 4:25.)

CHAIRWOMAN BAILEY: Back on the record.

We were about to go to Section Paragraph 4 on
multi-well fluid management pits. Right off the bat
we come across the appropriate engineering

principles and practices again. Do we want to
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delete that language as we have for the other
facilities and have it read, "The plan for a
multi-well fluid management pit shall follow
applicable liner manufacturer's requirements"?

COMMISSIONER BLOOM: I would agree to
that.

COMMISSIONER BALCH: Yeah.

CHAIRWOMAN BAILEY: Okay, Theresa? You
got it? "The plan shall include operating and
maintenance procedures, closure, hydrologic data,
information in detail on topography, soils, geology,
hydrology to enable the appropriate division
district office to evaluate compliance.™

COMMISSIONER BALCH: Essentially to where
it says NMAC is what we have for temporary pits?

CHAIRWOMAN BAILEY: Yes. And the next
sentence, "In the absence of site-gpecific
groundwater data" is essentially the same that we
used there also.

COMMISSIONER BALCH: The language 1is
essentially the same. Standardized plans.

CHAIRWOMAN BAILEY: Okay. So the very
last sentence there is a slight change that I think
we need to be aware of. The paragraph previously,

we had the plans approved until a subsequent plan is

PAUL BACA PROFESSIONAL COURT REPORTERS
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1 either required by the division district office or

2 is submitted and approved. This language at the

§
.
3 very end doesn't talk about requirement by the S
4 division district office that may be necessary. See 3
i
5 what I'm saying? §
6 COMMISSIONER BALCH: Yes, I do. I think %
7 you want to adopt the language from Section 3. %
8 CHAIRWOMAN BAILEY: So it would read, "The %
9 operator may utilize, with approval by the %
|

10 appropriate district office, standardized plans for
11 pit construction, pit closure and other plans which

12 will remain approved until a subsequent plan is

24 district office. Right there. Insert "division.™"

13 either required by the appropriate division district
14 office or is submitted," so we would be inserting, ;
15 Theresa, language -- the words "until a subsequent §
.
16 plan is either required by the appropriate division %
17 district office." So the "either" goes %
18 before "submitting." "Either required by the z
19 appropriate division district office or is §
20 submitted." é
21 ‘ COMMISSIONER BALCH: Change the é
22 appropriate -- right there, "either required by the 2
23 appropriate division district office," not just %
;
:
!

25 That's essentially the same language we adopted.
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1 CHAIRWOMAN BAILEY: Commissioner, Bloom,

2 do you agree with this?

3 COMMISSIONER BLOOM: Yes, I agree with
4 that.
5 CHAIRWOMAN BAILEY: Now, the implication

6 is that multi-well fluid management pits are

7 approved at the district office level, not at the

8 Santa Fe office level. Just pointing it out.

9 COMMISSIONER BLOOM: Yes.

10 CHAIRWOMAN BAILEY: So do we go to closure
11 plans? "A closure plan that an operator submits in
12 an application or a registration." Do you agree

13 with that addition?

14 COMMISSIONER BLOOM: Application or
15 registration?
16 CHAIRWOMAN BAILEY: Yes. Because it's

17 saying that we require closure plans for registered
18 facilities, which would include below-grade tanks.
19 COMMISSIONER BLOOM: I thought we were

20 still dealing with the --

21 CHAIRWOMAN BAILEY: Do we want to go back?
22 COMMISSIONER BLOOM: ©No, I still have my
23 head wrapped around the multi-well fluid management

24 pits. I'm sorry. That sounds good, vyes.

25 CHAIRWOMAN BAILEY: Well, as you are still
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1 mulling multi-well fluid management pits, do we want
2 a list of wells that are associated with those

3 multi-well fluid management pits as part of the

4 permit?

5 COMMISSIONER BALCH: We have already

6 decided that they have to have -- well, I'm not sure
7 if we decided, but we were talking about having it

8 tied to APDs so there's already a list of APDs.

9 Most of those will turn into wells. Do you think
10 it's important to track which ones actually were
11 drilled?

12 CHAIRWOMAN BAILEY: Well, we will do that
13 with the well reports, but it's a matter of do we

14 know at this plan, the permit application the list
15 of wells associated?

16 COMMISSIONER BALCH: I see.

17 COMMISSIONER BLOOM: Look at our working
18 definition of multi-well fluid management pits. Up
19 in the definitions, almost up to the very top.

20 CHAIRWOMAN BAILEY: So we say that the pit
21 permit has to list all the wells, but we don't put

22 that in this section concerning permitting.

S RS

23 COMMISSIONER BLOOM: Yes. I think that's
24 a point well taken there.

25 CHAIRWOMAN BAILEY: So we do need to
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include that sentence that says that the permit
application.

COMMISSIONER BALCH: You might want to
just copy that sentence from the definition. I
would start with "all wells with approved
applications."

CHAIRWOMAN BAILEY: We can say it slowly
for her so she can write it.

COMMISSIONER BALCH: We will do it fresh.
It's in C.

CHAIRWOMAN BAILEY: At the top where it
says, "The plan shall include operating and
maintenance procedures, a closure plan and
hydrogeoclogic data that provides sufficient
information in detail," what we will insert in there
is, "The plan shall include operating and
maintenance procedures, a list of wells associated
with the pit" --

COMMISSIONER BALCH: Were we doing this in
the context of the closure plan?

CHAIRWOMAN BAILEY: No, but the élosure
plan needs to be included as part of the permit
application. "A list of wells associated with" --

okay. "The closure plan and hydrogeologic data."

Is that where it needs to go? Is that the language
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that we should use?

COMMISSIONER BLOOM: Do we want to
reference the APD as we did previously?

CHAIRWOMAN BAILEY: A list of the wells
with approved APDs.

COMMISSIONER BALCH: Wells with approved
APDs. |

CHAIRWOMAN BAILEY: Associated with the
pit.

COMMISSIONER BALCH: With approved
applications for permits to drill.

COMMISSIONER BLOOM: Then that creates a
limit of two years; is that right?

CHAIRWOMAN BAILEY: An APD is approved for
two years. There's an expiration date.

COMMISSIONER BLOOM: And the associated
plan.

CHATRWOMAN BATLEY: Yes.

COMMISSIONER BALCH: And if they want to
extend that they have to go to hearing. So
effectively there's a two-year limit without
oversight, without direct oversight.

COMMISSIONER BLOOM: Yes.

CHAIRWOMAN BAILEY: So are we good with

that whole paragraph?
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COMMISSIONER BLOOM: They will still get
the APD approved and then file the application for
the multi-well fluid management pits. Do we have
any sort of guesstimate of what timeline would look
like for that?

COMMISSIONER BALCH: How long would it
take the process?

COMMISSIONER BLOOM: If it takes six
months to a year or something like that, it cuts
into the two years pretty hard.

CHAIRWOMAN BAILEY: It sure does.

COMMISSIONER BLOOM: I was wondering if
there's a way to -- if you want to do something
related to two years of the spud date of the first
well?

COMMISSIONER BALCH: No, regardless --
well, I think regardless we are looking at that
two-year time of the APD without some sort of
oversight. If you try and tie it to that, then you
have a situation where they have to be able to build
this pit.

COMMISSIONER BLOOM: Yes, they will have
to apply, get the APD, apply and build it.

COMMISSIONER BALCH: But I think the idea

is this is not a semi-permanent thing. It's
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temporary for stimulation, for example, on X number
of wells in an area that can benefit' from a single
large location of water. I think two years is still
quite reasonable even if it takes them six months to
get it going. Because every year has that two-year
window, and you still have to do stuff before you
can drill it. You are never going to start on day
one of the APD. You are never going to be drilling.

CHAIRWOMAN BAILEY: One of the things that
we will have to address in closure plans is how long
after the last well is spudded do they have to close
the pit. That comes later when we deal with closure
plans so we can give them an additional six months
or whatever. I mean, whatever we come up with for
the time when do they have to begin closure of the
pit.

COMMISSIONER BALCH: I think in the
definition we said "must be closed within the APD of
the last -- within the APD associated with it."

CHAIRWOMAN BAILEY: No, we say "may not be
used -- and remain in use until all wells with
approved APDs identified in the pit permit are
completed." That doesn't give a deadline of

closure.

COMMISSIONER BALCH: Okay.
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1 CHAIRWOMAN BAILEY: Which we will deal z

2 with in a later section.

3 COMMISSIONER BLOOM: I just don't want to

4 add some language here which would burn the time

5 that the operator has, burn up some of their two

6 years. I don't know if there's any other way to do

7 it though. |
8 COMMISSIONER BALCH: As far as operating %
9 the pit, I don't know if there is. If we want to 3
10 uée the APD timeline, which is easily regulated, and §
11 I think two years is still generous even if it turns
12 into a year and a half. Now, telling them it must

13 be closed at that date -- like with the closure plan

14 you can add some time after the last well is

15 stimulated.
16 CHAIRWOMAN BAILEY: Okay. So we have g

17 accepted that whole Paragraph 47

18 COMMISSIONER BALCH: For the second time.
19 COMMISSIONER BLOOM: Yes.

20 CHAIRWOMAN BAILEY: Okay. C, Closure

21 Plans. Closure plan that an operator submits in an

22 application or registration? We agree that that is
23 necessary language?

24 COMMISSIONER BLOOM: Yes.

25 CHAIRWOMAN BAILEY: Okay. Paragraph 1,

53c3cf5c-1dec-4e80-a925-ffb19b22atea
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1 "Closure plans for multi-well fluid management pits
2 shall describe the proposed procedures and protocols
3 for the removal of all unused stimulation liquids

4 and the disposition of liner materials and other

5 contents." Do we accept that?

6 COMMISSIONER BLOOM: That looks good.

7 CHAIRWOMAN BAILEY: Okay.

8 COMMISSIONER BALCH: Yes.

9 CHAIRWOMAN BAILEY: The next section,

10 "Closure plans shall be filed with the appropriate

11 division district office and in accordance with

12 19.15.17.13." On Page 26 that's the closure and
13 site reclamation requirements.

14 COMMISSIONER BALCH: Okay.

15 CHAIRWOMAN BAILEY: So we are all good

16 with that? Okay.

17 COMMISSIONER BLOOM: I was just wondering

18 for the sake of consistency -- I don't know if it's

19 worth the time, but we are looking at permanent

20 pits, for example. It has the closure plan

21 underneath it and then temporary pits. I don't know
22 if they have a closure plan specified. Actually,

23 that does mention pit closure. So is C really only

24 addressing multi-well fluid management pits?

25 CHAIRWOMAN BAILEY: Yes. Required in
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Subsection B. Subsection B deals with all permit
applications.

COMMISSIONER BLOOM: Okay. Most of the
other ones have -- I think maybe except for
below-grade tank mention a closure plan. I was
wondering why C exists because permanent pit and
temporary pit are already mentioned there on closure
plans, right?

CHAIRWOMAN BAILEY: Well, we get into the
details of closure in Section 13.

COMMISSIONER BALCH: Before that we are
just saying you need a closure plank Now we are
telling you what has to be in it.

COMMISSIONER BLOOM: That's fine.

CHAIRWOMAN BAILEY: Okay. Then there's
the suggestion deletion of paragraph, "If the
operator proposes an on-site closure."

COMMISSIONER BALCH: This is being
scratched because on-site disposal is being
addressed in a separate section?

CHAIRWOMAN BAILEY: That's right. So do
we want to reserve discussion or do we want to --

COMMISSIONER BALCH: We can reserve
discussion.

COMMISSIONER BLOOM: I think reserve

PAUL BACA PRO
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1 discussion there.

2 CHAIRWOMAN BAILEY: We will come back to
3 this one.
4 COMMISSIONER BALCH: We only have 15

5 minutes.
6 CHAIRWOMAN BAILEY: Yeah.
7 COMMISSIONER BLOOM: No. 2, I don't know
8 if we can agree to delete that now. It's
9 unnecessary.
10 COMMISSIONER BALCH: If all of the unlined
11 pits have been resolved.
12 CHAIRWOMAN BAILEY: They should have been.
13 COMMISSIONER BALCH: 2008 I think was the
14 deadline.
15 CHAIRWOMAN BAILEY: So we can agree to go
16 ahead and delete Paragraphs 2 and 3 completely?
17 COMMISSIONER BLOOM: Yes. Unlined
18 temporary pits have to be terminated by 20087?
19 COMMISSIONER BALCH: Six months or a year
20 after the --
21 COMMISSIONER BLOOM: Same with unlined
22 permanent pits? !
23 COMMISSIONER BALCH: Therefore no unlined |
24 permanent pits.

25 CHAIRWOMAN BAILEY: So that leaves us with

T e e
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1 filing of permit application that we can talk about :

|
2 tomorrow along with coming back to C1, whether or §
3 not to delete it and coming back to the language é
4 under temporary pits, which is B2, whether or not to i
5 delete the language "actual or potential effects of
6 soil and surface water," etc. So other than those

7 three areas do we have a motion to --

8 - COMMISSIONER BALCH: I think 1 and 2

9 should be highlighted. And then D2.

10 CHAIRWOMAN BAILEY: Under temporary pits,

11 2C. Next page. Yes, up above.

12 COMMISSIONER BALCH: I don't have a 2C. I

13 just have a 2. It's that paragraph that you are §
14 scrolling through right now. %

15 CHAIRWOMAN BAILEY: We will come back and

16 discuss that. So other than those three, is there a ;

17 motion to approve the agreements that we reached in §

18 the other paragraphs? §

19 COMMISSIONER BLOOM: I got lost. We have %
é

20 a number of things pending.

21 CHAIRWOMAN BAILEY: We have the language

22 in temporary pits. §

23 COMMISSIONER BALCH: That was the -- 5
|

24 COMMISSIONER BLOOM: Low chloride fluids. §
|

25 CHAIRWOMAN BAILEY: That goes back to i
@
i
§
;
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1 the --

2 COMMISSIONER BLOOM: I'm sorry, we are

3 talking about this current --

4 CHAIRWOMAN BAILEY: Talking about this

5 section, Section 8 and Section 9. We are going to

6 . work those together. So we made agreements for

7 19.15.17.8 and 19.15.17.9 reserving certain sections
8 for further discussion, particularly concerning

9 language in Section 9B2C. In C --

10 COMMISSIONER BLOOM: I don't have that.

11 COMMISSIONER BALCH: I think I am working

12 from a different version than you. Maybe Mr. Bloom

13 is as well. §
14 COMMISSIONER BLOOM: Yeah.
15 COMMISSIONER BALCH: For us it's just

16 Section 2 and D1 and 2.

17 COMMISSIONER BLOOM: Section 2 is the one
18 phrase, right?

19 CHAIRWOMAN BAILEY: Yes. Then the

20 paragraph --

21 COMMISSIONER BALCH: The paragraph ébove
22 Section D.

23 CHAIRWOMAN BAILEY: So we have highlighted

24 those that we need to come back to.

25 COMMISSIONER BLOOM: Correct.
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CHAIRWOMAN BAILEY: Do we have a motion to

accept the other portions that we made agreements
on?

COMMISSIONER BLOOM: I would so move.

COMMISSIONER BALCH: I would second.

CHAIRWOMAN BAILEY: All in favor?

COMMISSIONER BLOOM: Aye.

COMMISSIONER BALCH: Aye.

CHAIRWOMAN BAILEY: Aye. No one opposed.
We will resume tomorrow at 9:00 o'clock. Mr. Smith,
you look like you are about to say something.

MR. SMITH: Just to Theresa.

COMMISSIONER BLOCOM: I have one request.
If you could E-mail us our progress to date on this?
Thank you.

(Note: The hearing was adjourned for the

day at 4:50).
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