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I Introduction

For any rulemaking proceeding to have legitimacy, evidence must be 1mpart1a11y wei ighed
to arrive at a reasoned conclusion that is adequately explained. Based orr rhe evidence presented
in this proeeeding, any impartial observer could only conclude that the ch:a:inges proposed by the
Petitioners are beyond the Oil Conservation Commission’s authority to aciopt, unsupported by
evidence, entirely unneeded and designed exclusively to add to the oil énd'gas irldrrstry’s profit.
In contrast, testimony provided by surface estate owners with oil and gas operations on their larrd
amply demonstrates that the Pit Rule is working and needed. The petitions should therefore be
denied.
II. Backgrorlrld

A. Procedural Background

The New Mexico Oil and Gas Association’s (“NMOGA”) and Independent Petroleum
Association of New Mexico’s (“IPANM”) petitions to reconsider the Oil Conservation
Cernmission (“Commission”) regulations governing oil and gas field wastes, 19.15.17 et. seq.

NMAC (“Pit Rule”), are the latest shot in an ongoing Volfey involving the Pit Rule that began



with the Oil Conservation Division’s (“Division”) Pit Rule petition, submitted to Commission on
September 21, 2007. The Division”s 2007 petition sought to replace the then existing rule
governing dispo;sal of oil and gas field wastes, 19.15.17.50 et. seq. (“Rule 50) with more
environmentally protective rules. The Commission held a public hearing on t'he Pit Rule
petition. In a three week trial-like progeeding mandated by the New Mexico Oil and Gas Act
(“Act”) and its implementing regulations, the parties to the rulemaking, iﬁcluding Earthworks’
Oil and Gas Accountability Prqj ect (“OGAP”), New Mexico Citizens for Clean Air and Water,
members of NMOGA (caliing themselves the “Industry Committee”) and IPANM preseﬁted
extensive technical and non-technical evidence on the proposed rule.

On May 9, 2008, the Commission entered its drder No. R-12939 (“Pit Rule Order”) in
Case No. 14015 (“Proceeding #17), thereby adopting the Pit Rule. Pit Rule Order at § 21; that N
Order is attached as Attachment A. In Proceeding #1, Division witnesses testified that Rule 50
was ineffective because its pverformance based standards did not prévent pit wastes from
contaminating fresh water and the environment.! Case No. 14015, Testimony of Divisioﬁ
Environmental Bureau Chief Wayne Price, Transcript (“Tr.”) at 71-74, 334-335, 355-356; Case
No. 14015, Testimony of Glenn von Gbnten, Tr. at 499, 591.2 On July 10,.2008, several
.NMOGA memberé and IPANM petitioned the District Court for review of the Final O%der. Both
writs were granted and the two appeals were consolidated under Case No. D-0101-CV-2008-

1863 (“Appeal #17).

! Although the Division was the petitioner and primary proponent of the Pit Rule in 2007, the Division, curiously,
has not taken a position on the rule changes currently before the Commission. The Division’s failure to take a
substantive position is the result of a directive from Commissioner Bailey, acting in her capacity as the Division
Director. See, December 12, 2011 electronic mail from Jami Bailey to John Bemis, attached as Attachment B.

* The problems with performance based regulations is illustrated in this proceeding by [PANM witness Thomas
Mullins’ inability to define “reasonable” in the context of IPANM’s proposed changes to the variance provisions.
Mullins testimony, Tr. at 1473.



\ Subsequently, the Commission amended the Pit Rule to effectively rescind an important
enyironmental standard referred to as the “chloride standard” that 'goi/ems the concentrations of
chlorides, or salts, in-oil field wastes, which became final on July 17,2009, after another trial-
like proceeding (“Proceeding #2””). Order No. R-12939-A. OGAP petitioned the District Court
for review of the chloride standard amendment on July 30, 2009, and review was granted as Case
No. D-0101-CV-2009-2473 (“Appeal #2”). |

While the Pit Rule appeals were still pending in the First Judicial District Co'urt,‘
NMOGA and IPANM submitted tileir current petitions for rule amendments, Whi;h are in
essence petitions for reconsideration of the Pit Rule, to the Commission. On the same day, the
oil and gas industry petitioners in the Pit Rule appeals filed a motion with the First Judicial -
District Court requesting a stay of the appeals. Petitioner’s Motion to ‘Stay All Proceedings
(Sept. 30, 201.1). The Commission filed a separate concurrence with this motion.. Rgsponaent’s
' Concurrencé in Petitioner’s Motion to Stay All Proceedings (Oct. 18, 2011). The Commission
also filed a separate motion in Appeal #2 requesting a stay of that proceeding, arguing that the
Commission’s decision in th¢ current proceeding would “likely render the issues in Cases 1863
and [2473] moot.”, New Mexico Oil Conservation Commission’s Motion to Stay All
Proceedings (Oct. 18, 2011). The District Court stayed Appeal #1 and Appeal #2 on January 23,
2012. |

The Commissio’n exercised its discretion and accepted NMOGA’s and IPANM’s
petitions. A notice of public hearing on the petition was issued on December 16, 2011, and the

hearing was scheduled to begin on January 23,2012. OGARP filed a Petition for Writ of .

Prohibition with the District Court on January 9, 2012, seeking to prohibit the Commission from



considering NMOGA’s‘'and IPANM’s petitions until the Pit Rule appeals were resolved. A Writ _
of Prohibition was issued on February 14, 2012, and subsequently quashed on March 30, 2012.

- On Mafch 30,2012, the Commission released another notice of “Application of thé New
Mexieo Oil and Gas Association for amendment of certgin provisions of title 19, chapter 15 of
the New Mexico administréitive code concerning pits, cl‘osed-loop systems, below grade tanks,
sumps and other alternative methods related to the foregoiﬁg and ameﬁding other rules to
édnforming changes, statewide.” 23 N.M. Reg. No. 8 at 303 (March. 30, 2012). Among the
proposed amendments in the notice is the following: “(vi) authorize and adopt requirements for
the permitting, siting, design, construction, operation and closure for “multi-well fluid
management pits.” Id.

The Commission held public hearings on NMOGA'’s and IPANM’s Petitions on May 14-
18, Ju'r_le 20-22, and August 28-29, 2012. During these public hearings, the Commission heard
expert technical testimony, public testimony, and took evidence. Pursuant to the Commission’s

verbal order at the close of that hearing, in addition to the foregoing closing arguments, OGAP is

also submitting separate proposed Findings of Fact and Conclusions,of Law.

B.. Legal Framework

In promulgating a regulation, the Oil and Gas Act gives the Comrﬁission the authority to:
1) prevent waste (§§ 70-2-2, 70-2-3, 70-2-11); 2) protect correlative rights (§.70-2-11); 3)
conserve oil and gas resources (§ 70-2-6); 4) 'preveﬁt injury to adjoining property from oil and
gas operations (§ 70-2-12(B)(7); 5) regulate produced water so that it will not harm fresh water
as designated by the State Engineer (§ \70-2-12(B)(15); 6) regulate non-domestic wéste disposal
to protect human health and environment (§ 70-2-12(B)(21); and 7) regulate non-domestic waste

disposal from the oil field service industry (§ 70-2-12(B)(22). “Waste” is defined in the Act at



NMSA 1978, § 70-2-3. Generally, “waste” of oil and gas resoufées is considered to be the
inefﬁcient, excessive, or improper reduction in reservoir eneréy of a given pool of oil or gas
re.source and the spacing, operating or producing of any well that tends to reduce the total
quantity of crude pe_trolelim oil or natural gés ultimately recovered frorﬁ any pool. Id. at § 70-2-
3(A) (emphasis added). ~ | -
The Commission, as a creature of statute, only has that authority granted it by the New

 Mexico Legislature. Continental Oil Co. v. Oil Conservation Comm'n, 70 N.M. 310, 318, 373

P.2d 809, 814 (1962). The Act does not give the Commission the authority to consider the
" economic well being of individual oil and gas operators-or the industry as a whole in |

promulgating regulations. | |

HI.  Argument

A Petitioners Failed to Provide any New Evidence to Justify Amending the Pit Rule.

An agency may not consider the same evidence pertaining to the same regulation in two
differeﬁt proceedings and reach two different conch;\sions. Motor Vehicle Maﬁufacturers "Ass’n
v. State Farm Mutual Automobile Ins. Co., 463 U.S.29, 41-42 (1983)_(whe;1 rescinding a rule, an
agency‘ must pr’oyide reasoning beyond that which may be required when the agency does not act
in the first instance); Hobbs Gas Co. v. New Mexico Public Svc. -Comm 7, 115 N.M. 678, 680-
681; 858 P.2d 54, 56-57 (N.M. 1993) (change in est_ablished agency procedure cannot occur
arbitrarily or capriciously without good reason); Southern Union Gas Co. v. New Mexico Pub.
Serv. Com'n., 84 N.M. 330, 333, 503 P.2d 310, 313 (NM 1972) (agency is free to chaﬁge
ratemaking procedure, but cannot do so arbitrarily or capriciously).

In this ﬁroéeed@ng, the Petitioners offered no new evidence to justify their proposed

changes. The technical witnesses that NMOGA and IPANM presented who previously testified



in the Pit Rule hearing before the Commissio.n provided essentially the same evidence they
presénted in that hearing. NMOGA witness Dr. Ben Tﬁomas, wHo téstiﬁed about the public
health risks associated with pit waste, stated that he presented the exact same data before the
Commission in 2007 as he did in this proceeding. Testimony of Ben Thomas, Tr. at 475;476.
Dr. Thomas further testified that his analysis of the data he presented also remained unchanged
since 2007." Id. at 476. Dr. Thomas testified that his conclusions have not changed since 2007,
Id. Finally, Dr. Thomas testified that NMOGA Exhibit 12, which summarized Dr. Thomas’
testimohy, was .the same as his testimony summary for the Commission in 2007.

- NMOGA witness Dr. Bruce Buchanan, who testified about pit reclamation, soil cover,
gnd subsurface chioride transport, revealed that his testimony béfore the Commission in this
proceeding was substantively the same as his testimony in oppbsition to the Pit Rule in 2007.
Testimony of Bruce Buchanan, Tr. at 854-855. He further acknéwledged that his written report,
submitted as NMOGA Exhibit 18, Was substantially the same as the written report he submitted
to the Commission 1n oppositibn o the Pit Rule in 2007, Id. at 855.

[PANM witnéss Tom Mullins testified that the chloride concentrations in NMOGA’é and
[PANM’s proposed Tables I and [T in 19.15.17.13, were based on the oil and gas industry’s
proposed chloride standards in 2007. Testimony of Tom Mullins, Tr. af 1456-1458. Mr. Mullins
further testified that the concentrations of the other wastes enumerated in Tables aﬁd 1I were

“similar” to those proposed by the oil and gas industry in 2007. Id. at 1458-1459. Mr. Mullins
also testified that for the input assumptions for his chloride transporf modeling effort, he “tried to
use the identical information [as the Division did in 2007] in nearly every occurrence.” Id. at
1438. However, the most fundamental assumption that Mr. Mullins made that informed all his

model inputs, is that contaminant flow would be “unsaturated”; in other words, a pit or trench



buried in place would contain little or no liquid, and little or no liquid would inﬁltrafe into the pit
over time. Id. at 1345-1346. This fundamental assumption in turn informed Mr. Mulliﬁs’ inputs
'into the HELP model, for example the evaporative zone depth, which governed the outputs that
shoWed very slow transport times. [c-z’.-at 1445-1446. Mr. Mullins’ fundamental assumption of
unsaturated flow is identical to the gssumption that Industry Committee witness Dr. Daniel B.
Stephens proposed in the Pit Rule proceeding in 2007. Case No. 14015, Testimony of Daniel B.
Stephens, Tr. at 1209-1212. |

The NMOGA and IPANM eX.;)ért witnesses who (iid not testify in the 2007 Pit Rule
proceediﬁg either based their 2012 testimony primarily on evidence presented by the oil and gas
industry in their case oppbsing the Pit Rule or concedéd ,that circumstanées relevant to 6i1 and
gaé field waste had not changed since the 2007 Pit Rule proceeding. NMOGA witness Bruce
" Gantner testified that the wastes generated.in oil and gas operations had not changed since 2007.
Testimony of Bruce Gantner, Tf. at 85. NMOGA witness Dan Arthur testified that his
presentgtion on the ﬁércentage of pits that resulted in soil or groundwater contamination was
based on a review of “presentations and stuff’ from the Division’s case in support of the Pit Rule
in 2007. Testimony of Dan Arthur, Tr. at 608, 628. Further, in reaching his conclusion that pit
.waste Wou.ld not pose a risk, Mr. Arthur relied on the modeling of Dr. Daniel B. Stephens that
industry ’preéented in opposition to the Pit Rule. Id. at 629. Mr. Arthur conceded that his
testimony did not rely on any new information since the Pit Rule was adopted. Icé. at 665-665.

In sum, the Petit_iéners presented no new evidence on the énvironmental and public health
impacts of oil and gas waste pits, no new evidence on contaminant transport from pits, no new
evidence on pit reclamation, and no new evidence on the toxicity of pit contents. Equally

important, no witness for NMOGA or [PANM testified about or presented any other evidence



that the industry was incapable of complying with the Pit Rule. As such; Petitioners provided no
new technical or environmental basis for their proposed changes. Because Petitioners presented
no new evidence, any reconsideration of the Pit Rule would be per se arbitrary and capricious.
The petitibns should be rejected in their entirety.

B. Commission Has no Authority to Amend Pit Rule Based Exclusively on
Convenience to.Industry or Economic Considerations.

As noted above in Secﬁon ILB., the Corhmissionfs authority to promulgate regulations is.
constrained by the Oil and Gas Act. »The Act expressly; provides for the specific issues upon
which the Commission may promulgate rules. NMSA 1978, § 70-2-12. While the
Commission’s rulemaking aufhority allows it to promulgate regulations to protect public health,
fresh Water,vand the environment, as well as make rules to prevent'waste and protect correlative
rights, the Act does not gi\}e the Commission authority to adopt regulations fér the sole or even
primary purpose of ensuring t'he economic well being of a particular oil and gas operator or. the
industry as a whole. In this case, the exclusive basis for the Petitioners’ proposed Pit Rule
amendments is the alleged economic costs to oil and gas operators the Pit Rule imposes and the
alleged inconvenience tb them in complying with the Pit Rule. NMOGA and IPANM only
produced evidence that some companies may incur increased costs under some circumstances
Be.cause of tk.le Pit Rﬁle. See, e.g., Gantner testimony, 1l“r. at.66-67, 1783-1784; Testimony of
Larry Scott, Tr. at 1657-1659; Tesﬁmony of Kelly Campbell, Tr.at 1789; Mﬁﬂins testimony at
'1393-1394. Further, NMOGA and IPANM produced evidence that some companies may have
found some of the Pit Rule provisions inconvenient. See, e.g., Gantner testimony, Tr. at 59-61;
Scott testimony, Tr. at 1649-1650. Finally, NMOGA witness Jerry Fanning summarized the oil
and gas industry’s goals when he was asked whether the industry’s proposed amendments would

make it easier for operators to comply with the Pit Rule and he answered, “I sincerely believe ...



the underlying reason why we tdok on this great task is .to make it easier for not only the operator
and the OCD itself but also to provide an economical benefit to the industry.” Fanning
testimony, Tr. at 369.73

However, neither NMOGA nor IPANM producea any evidence that the Pit Rule has
caused either waste or infringement on any correlative rights, as deﬁned.by the Act and relevant
case law. Indeed, Industry witnesses conceded that resources would be exploited at a'later time
when connﬁodity prices improved, i.e, resources would ultimately be exploited and therefore not
wasted. See, Gantner testimony, Tr. at 92.- Because the Cqmmission has no authority to act on
the basis of the economic or convenience desires of individual companies or the oil and gas
industry as a whole, it will therefore be acting outside its scope of authority if it amends the Pit
Ruie for the reasons Petitioners offered and bn which Petitioners presented evidence.

C. Petitioners’ Evidence Barred by Collateral Estoppel.

The Commission’s rulemaking process is formal and therefore trial-like. Because of the
process’ trial-like nature, the doctrines of collateral estoppel and res judicata apply, and prohibit

the Commission from relying on evidence that the Petitioners presented in the 2007 Pit Rule

proceeding.

Under the applicable statutes and rules of procedure, Commission formal rulemakings

include the due process protections that accompany adjudications. The Oil and Gas Act

> Mr. Fannincr s testimony is supported by the Commission chair herself. In an electronic mail conceming the Pit
Rule, Commissioner Bailey explained to another Division employee that the proposed Pit Rule amendments were
designed to reduce Industry costs. That email is attached as Attachment C.

4 Historically, reviewing courts treated agency rulemakings and adjudications similarly. This was because the
process afforded by each was virtually identical — both employed trial-like proceedings consisting of: (1) an

“impartial, specially qualified decision maker; (2) the right of the parties to participate through special procedural

devices such as the opportunity to present evidence and confront opposing evidence; (3) a decision based on an
identifiable record made up of information acquired through accepted methods; (4) a reasonable explanation of the
decision; and (5) review of the initial decision by another higher authority such as a higher official or appellate court
or both. Charles H. Koch, Jr., Addministrative Law and Practice, § 2.13 at 90 (3d ed. 2010). As administrative law
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empowers the Commission to create rules governing its hearing processes. NMSA 1978, § 70-2-
7. The Act further includes speciﬁc prdvisions giving the Commission subpoena éower for use
in its hearings. Id. at §§ 70-2-8, 70-2-9. The Act also includes authorization for sworn
testimony in heérings and penalties for perjury. 7d. at § 70-2-1Q. Finally, a “party of record”
may appeal froni a' Commission rulemaking decision i)ursuant to New Mexico Ruie of Civil |
Procédure 1-075.° The Legislature’s 1‘.1s'e of the term “party of record” — as épposed to language
such as “any a(iversely affeéted person” —1is particﬁlarly significant because it demonstrates the
Legislature’s intent to restrict appeal rights in rulemakings to formal parties to the rulemaking
rather than any member of the general public who may be-adversely affected by a‘ rule. It also
evinces the Legislature’s intent to provide dﬁe process protections to “parties” to a Commission
ruliemaking. The Act’s language, then, makes clear that the Legislature did not intend for parties
to rulemakings to bé treated differently from parties to adjudications. See, New'Energy Economy
v. Vanzi, 2012 NMSC 5, 32-33, 274 P.3d 53, 61 (N.M. 2012). |
The Commission’s regulations govemiﬁg rulemaking proceediﬁgs dcj:monstréte that the
Commission also intended for rulemakings to be formal trial-like proceedings. The procedural
requirements the Commission imposes are considerable. The rulemaking regulations provide for
technical festimony and require that detailed pre-hearing statements be filed When technical

testimony is anticipated. 19.15.3.11.B NMAC. The regulations also provide for sworn

evolved, courts began to relax the due process requirements that they imposed on agencieé engaged in rulemaking.
See, e.g., United States v. Florida E.C.R. Co.,410 U.S. 224,240 (1973). This change was based on the need for
agencies to balance efficient rule promulgation with adequate public notice and opportunity to be heard. See, Am.
Public Gas Ass’'nv. FPC, 567 F.2d 1016, 1066 (D.C. Cir. 1977) (citation omitted). The result was the “notice and
comment” rulemaking process that is prevalent in Federal agencies and agencies in most other states. Richard E.
‘Levy, Sidney A. Shapiro, Administrative Procedure and the Decline of the Trial, 51 Kan. L. Rev. 473, 484-485
(2003).

> The Act provides that a party of record ina hearing may request a rehearing and that a party of record may take
appeal pursuant to NMSA 1978, § 39-3-1.1. Section 39-3-1.1 applies only to adjudications, and therefore Rule 1-
075 appeals are applicable. '

10
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testimony, cross-examination, and transcription of the proceeding. 19.15.3.12 NMAC. Indeed,
the Commission’s rulemaking procedurés are strikingly similar to its ;adjudication procedures.
See, 19.15.4 et seq. NMAC. Where a state legislature has provided for a forrnal; quasi-
adjudicatory rulemaking process, courts treat those processes as adjudicatory. Cotton Creek
Circlés, LLCv. Rio Grancée Water Conservation District, 218 P.3d 1098, 1103 (Co. 2009)
(holding thgt an award Qf attorneys fees was appropriate in a water rights rulemaking proceeding
because the Colorado legislature mandate{dva trial-like adjudicatory proceeding).

| This trial-like process was used in promulgating fhe Pit Rule in 2007-2008. Prior to that
hearing, the parties to the heelxring entered appearances and submitted extensive pre-hearing
pleadings, including pre-hearing evidentiary motions from 'IPANM. The hearing itself lasted
three weeks and numerous experts testified on subjects such as petroieum economics, whether
closed-loop oil extraction systems are economically viable, oil and gas market projections,
toxicology, hydrology, and soil physics. Further, expert and non—expért witnesses were subject
to extensive cross-examination. During the coufse of the hearing, the parties introduced
evidence in addition to the testimony provided and evidentiary objections were made and ruled
upon. Subsequent to the hearing, the parties submitted post-hearing pleadingsl. The hean'ng'
resulted in a 15,000 page record with approximately 5,000 pages of transcribed testimony. After
reviewing the‘reco.rd, the Commission issqed an order promulgati‘ng. the Pit Rule that consists of
302 findings o% fact and- conclusions of law. See, Attachment A. The chloride standard
amendment followed the same process, as did this pfoceeding. |

Becéuse this proceeding as well as the Pit Rule proceedings in 2007 was a formal

~ rulemaking, the doctrines of collateral estoppel and res judicata apply. Lampi Corp. v. Am.

Power Prods., Inc., 228 F.3d 1365, 1377 (Fed. Cir. 2000) (“The [judicial estoppel] doctrine also
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applies to administrative’proceedings in which a party 0btains a favorable order by mai(ing an
argunient that it seeks to repudiate in a s‘ubsequent' judicial proceeding™); Shovelin v. Central
N.M. Elec. Coop.‘, 115 N.M. 293, 850 P.2d 996 (1993) (preclusion doctrines may be applied to'
administrative decisions). As demonstrated in Section IH.A._, above, Petitioners rely on
substantially icientical technical evidence to support their proposed changes to the Pit Rule as
they presented in the original Pit Rule proceeding in 2007. That evidence is therefore precluded
and should be disregarded. Further, in addition to‘ the Commission’s inability to consider
economic concerns at all, as demonstrated in Section IILE.2, below, the economic evidence
Petitioners supplied is substantially identical to the evidence it presented to the Commission in
opposition to the Pit Rule in 2007 and is likewise barreci by preclusion. |

D. " The Commission Lacks Jurisdiction to Entertain Industry’s Petitions and Violates
the Separation of Powers Doctrine by Reconsidering the Pit Rule.

When the Cornmission issuedA its final order promulgating the Pit Rule, and that final
order was appealed, the Commission 1ost jurisdic«:vtion to reconsider, modify or amend that final
order, because upon appeal, jurisdiction passed to the District Court. By accepting the oil and
gas industry’s petition to reconsider the Pit Rule, the Commission encroached upon the District
Court’s appellate jurisdicticin, in violation of thé separation of powers do.ctrine.

1. The Commi&sion lacks jurisdiction to reconsider the Pit Rule.

Once the oil and gas industry appealea the Pit Rule, the Commission lost jurisdiction to
reconsider, modify or amend its order promulgating the rule. Lorainé Education Ass'n v.
Loraine City School Dist. Bd. of Education, 544 N.E.2d 687, 689-690 (Ohio, 1989). In Loraine,
the Ohio Supreme Court recognized that administrative agencies generally have the power to
reconsider, amend or modify their decisions, since the power to make a decision in the first place

carries with it the implied power to reconsider. /d. However, once an agency decision is
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appealed, the agency is d'iv'ested of authority to reconsider, modify, or vacate the decision that’
has been appealed. 1d; see also, Jundt v. Fuller, 736 N.W.2d 508, 512 (S.D., 2007) (agency’s
authdrity to reverse adjudicatory decision lost after appeal is taken); Burnet v. Lexington Ice &
Coal Co., 62 F.2d 906, 909‘; (4th Cir. 1933) (Board of Tax Appeals and appellate court could not
have jurisdiction over the same case at the éame time). This is because once an agency decision
has been appealed: the power to modify, reverse, or vaca:te the decision lies with the appellate
court. Cuyahoga v. Floyd, 2003 Ohio 184 at 10 (Ohio Ct. App. 2003).

In adopting a.regulation, the Commission conducts a trial-like rulemaking process:
Once a rulemakihg hearing has concluded énd the Commission has renderéd a decision, the
Commission may rehear any decision or order within 20 days of the order or deciéion being
issued. NMSA, 1978 § 70-2-25(A). If the request for rehearing is refused of not acted upon, it
‘t;ecomes a final agency action. Id. Any party to Fhe Commission’s decision may appeal the final
dispdsition to the Distriét Court. Id. at § 70-2-25(B); SCRA, 1986 1-075. The point where the
Commission’s decisién becomes final 15 the point where its jurisdiction to modify, amend, or
reconéider its decision ends. Further, pursﬁant to N.M. Cohst. Art. VI, § 13, once é petition for
writ of certiorari is granted, the District Court aséumes jurisdiction of the matter in its appellate
capacity which it retains until the appeal is resolved or the court otherwise relinqqishes
jurisdiction.

In this case, at the time the District Court granted tile writs of certiorari sought by the oil
and gas industry and OGAP, it assumed jurisdiction of the Pit Rule and chloride standard
amendment. ’fhus, the Commissioh is without jurisdiction to reconsider, modify, amend or

vacate either the Pit Rule or.the chloride standard.
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2. The Cdnimissi,on s reconsideration of the Pit Rule while it ison
appeal encroaches on the District Court’s appellate jurisdiction
in violation of the separation of powers doctrine.

In this proceeding, the Commission is effectively recons'idering its decision to adopt the
Pit Rule. As demonétrated'in Section IIL. A, above, the Petitioners’ Witncssés that testified
before:the Commission in opposition to the Pit Rule in 2007, concedéd that they were presenting
the same testimony énd evidence to the Commission in this proceeding. Industry witnesses who
did not testify in the Pit Rule proceeding failed to identify any significant changes in
cifcumstances; operational technology, or any other factor that would justify reconsidering the
Pit Rule. Hence, by reconsidering the same matter, i.é, the content and validity of the Pit Rule,
whﬂe that matter is pending on appeal, the Commission is unconstitﬁtionally exercising judicial
powers of review and thus ¢ncr9aching on the appellate jurisdiction of the courts.

It is a basic principle of the tripartite form of government that “one branch of government
may not intrude upén the central prerdgatives of another.” Loving v. U.S., 517 U.S. 748, 757
(1996). Thus, no branch may usurp or impair the functions of any other branch; Id.; Mowrer v.
Rusk, 95 N.M. 48, 52, 618 P.2d 886, 890.(1980). indeed, the court in Mowrer recognized the

“particular importance of the judiciary being free from external interference. Id., 95 N.M. at 54,
quoting Smith v. Miller, 384 P.2d 738, 741 (Colo., 1963).

In this case, the Commission’s decision to hear the oil and gas industry’s petition to
reconsider the Pit Rule interferes with the functioning of the judiciary in two significant ways.
First, the Commission’s action disrupts and interferes with the appellate process, which is a
constitutionally mandated function 'of the; District Court. N.M. Const. Art IV, § 13. By hearing

the industry’s petition to reconsider the Pit Rule before the appellate process has concluded, the

- Commission is short-circuiting the District Court’s prerogative to decide the issues raised on
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~ appeal, and to modify, reverse or vacate the final Pit Rule order. This appellate function is
particularly important in this case, because since the Commission is reconsidering the same rule,
the issues on any future appeal based on this proceeding will likely be identical. The
equi\}alency of the issues in the Pit Rule éppeals (Ai)peal #1 and Appeal #2) and the anticipated

| appeal of its reconsideration in this proceeding was the Commission’s and NMOGA’s
fundamental rationale for their motions to stay the pending District Court appeals. See,
Petitioner’s Motion to Stay All Proceedings at § 14; New Mexico Oil Conservation
Commission’s Motion to Stay AH Proceedings at 4 5. Moreover, as a party to the Pit Rule
appeal (Appeal #1) and the petitioner in the chloride étandaﬁd appeal (Appeal #2), OGAP should
not be deprived of the.opportunity'to have those appeal‘slresolved. New Energy Economy. v.
Vanzi, 2012 NMSC at 27, 39. In sum, the judiciary should not be “turned on and off like a light
globe to suit the whims of the agency” and the oil and gas industry. U.S. v. Moore, 427 F.2d
1020, 1024 (IOth Cir. 1970) (Lewis, J. concurring).

Second, the Commission’s aqtion would also touch off a pbtentially perpetual cycle of
rﬁlemakings, appeals, premature interruption of those appeals by subsequent rule amendments, '
and appeals of the amendments. This Sisyphean process is virtually assured if the appeals
process 1s not allowed to unfold as intended. A lengthy cycle of rule amendment and appeal
would place an extraordinary burden of time and expense on members of the public and the
parites, such as OGAP and its members, who seek to partiéipate in the rulemaking and judicial
processes. This burden is heightened by the fofmal quasi-judicial nature of the Commission’s

rulemaking proceedings.
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E. Petitioners’ Evidence Fails to Support their Proposed Amendments.

Even assuming for tne snke of argument that the Commission has jurisdiction to
reconsider the Pit Rule based on the same evidence it heard and considered in adopting the Pit
Rule in 2007 and may consider the economic well being of the oil and gas industry ns the basis
for reconsidering the Pit Rule, the evidence Petitioners presented is still insufficient to support
‘their proposed changes.6

1. Evidence of Environmental and Public Health Impacts.
: NMOGA’S technical testimony was presented by Dr. Ben Thomas, Mr. Dan Arthur, and
Dr. Bruce Buchanan. -IAPNM’S technical testimony was l:;resented by Mr. Thornas Mullins.

None of the Petitioner’s technical testimony supports their proposed changes to the Pit Rule.

a. Dr. Ben Thomas.

Dr. Thomas, who was qualified ns an expert in toxicolog}ll and risk assessment, testified
that the contents ef the pits sampled by the Industry Committee were not of concern, with the
exception of salt and benzene. Thomas testimony at 462-463. Dr. Thomas’ conclusicns are
flawed in several material respects. Dr. Thomas relied on the studies conducted by Industry and
 the Division that were pnesented in the Pit Rule proceeding in 2007 to reach his conclusions in
thie proceeding. Tr. at 451. Based on this fact, Dr. Thomas’ analysis in this proceéding suffers
from the eame flaws ac it did in the Pit Rule proceeding.

Dr. Thomas’ analysis suffers from the following flaws. First, the exposure levels of the
pit contaminants were deterrnined by the i“CLP method. Tr. at 455-458. However, in the Pit
Rule hearing, evidence, including testimony from Dr. Thornas, fevealed that the TCLP method

was designed only to characterize waste as.hazardous or non-hazardous, not whether a certain

8 NMOGA witness Bruce Gantner testified that Dr. Thomas, Mr. Arthur, and Dr. Buchanan were the NMOGA
witnesses who would provide the technical bases for the proposed regulatory changes. Tr. at 53.
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concentration is hazardous or to determine exposure. Case No. 14015, Tr. at 647-648, 758,
3910, 4339. Indeed, in the 2007 Pit Rule hearing, Commissioner Olson noted that in his owﬁ
experience he has observed instances where samples analyzed by the TCLP method showed low -
llevels of coﬁtaminénts, but further investigation demonstrated that the contaminaﬁt actually
exceeded Néw Mexico Water Quality Control Commission gréundwater standards. Id., Tr. at
4340. It is' therefore 1ikefy that the contaminant concentrations upon which Dr. Thomas based
his conclusions ére, at least sometimes, lower than in reality.

Second, Dr. Thomas also failed to conduct a thorough analysis of the pit contents and
tﬁeir health effects. In the 2007 Pit Rule hearing, Dr. Thomas conceded that he had not
evaluated the Division’s bit sampling results showing mercury levels higher than the
groundWater standards. Id., Tr. at 3948. Additionally, Dr. Thomas admitted that he failed to
conduct ény analysis for cumulative or synergistic effects of the pit contaminants. Id., Tr. at
3923.‘ Dr. Thomas provided no additional new evidence in this proceeding to address these
flaws.

b. - Dr. Bruce Buchanan.

NMOGA witness Bruce Buchanan testified that he was not competent to offer an opinion
on whether the proposed siting requirements were sufficient to protect human health and the
environment. Tr. at 933-934. Dr. Buchanan also testified that he had no data on whether the

proposed siting requirements are sufficient to protect waterways or wetlands. Id.

c. My. Dan Arthur.
NMOGA technical witness Dan Arthur was entirely incredible and his testimony should
be disregarded. First, Mr. Arthur conceded that none of his testimony was based on scientific

analysis. Arthur testimony, Tr. at 672. Further, Mr. Arthur testified that he did not base his
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conclusion‘that"the propbsed siting requireménts for: dept_h to groundwater would protect public
health and the environment on any contaminant transport modeling, but instead reviewed the
Daniel B. Stephens model used in the 2007 Pit Rule proceeding. Tr. at ‘629'. Mr. Arthur further
cdnceded that his conclusion that the setbacks in the siting requirements were sufficient was not
“based on any data or studies, but upon his anecdotal experience. Tr. at 646, 735.

Mr. Arthﬁr’s testimony. regardingn the environmental impacts of pits was also not credible.
Mr. Arthur did not analyze the data set on historic pits in any systerﬁatic fashion. Mr. Arthur
conceded thét he performed no statistical analysis on the data set he used to determine whether it
was truly representative of the pérformance of pits in the past, which was the thrust of his
.testimony on historic pits. Tr. at 612-614. Further, Mr. Arthur concluded that six pit failures
found between 2005 and 2007 répresented a success rate of 99.89'per cent for operators. Tr. at
6383-684. However, stretching the bounds of belief, Mr. Arthur would not concede that this

' failure~rate could also lead to a conclusion that pits failed at a raté of one per year. Tr. at 684-
686. Asa résult, Mr. Arthur’s testimony about past pit failure rateé cannot be used to predict |
future success or failure. Tr. at 686-688. Finally, Mr. Arthur conceded that his 'testimony staﬁng
only a very small percentage of pits resulted in soil or groundwater contamination was unreliable
because not all the pits that had been closed had been tested for releases. Tr. at 627.

Moreover, several of Mr. Arthur’s statements during his testimony cast serious doubt on
his overall credibility. First, when asked about the reliability of leak detection systems for multi-
well fluid pits, Mr. Aﬁhur testified they would detect both significant and insignificant leaks
“100 per cent of the time”. Tr. at 587. As‘Ms. Martin’s later testimony revealed, this statement

is absurd. Martin testimony, Tr. at 2160-2161. Second, in contradiction to the second law of

thermodynamics, Mr. Arthur refused to accept the proposition that matter degrades over time.
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Arthur testimony, Tr. at 677. As a whole, Mr. Arthur’s testimony lacks any credibility and

should be rejected.

d. Mr. Thomas Mullins.

IPANM technical witness Thomas Mullins was likewise entirely incredible. First, Mr.
-M.ullins is unqualified to offer a credible opinion with respect to contaminant transport modeling. -
In ~the 2007 Pit Rule proceeding,~ Mr. Mullins testified his contaminant transport modeling
experience ;vas limited to preparing for that proceeding. Case No. 14015, Tr. at 3210. Mr.
Mullins conceded in 2007 that he was not an expert i-n groundwater modeling, inciuding
groundwater modeling as it pertains to contaminant transport or delineating mixing zones. Case
No. 14015, Tr. at 3256, 3262. In the current proceeding, Mr. Mullins testified that the orﬂy
additional modeling experience he gained since 2007 was in preparation for the current
proceeding. Mullins testimony, Tr. at 1327. Finally, Mr. Mullins conceded he has no hydrology
© expertise. Id. |

Mr. Mullins’ incorﬁpeten_ce in groundwater eontaminaﬁt transport explains the unrealistic
assumptioﬂs he used in his contaminant transport medeling effort. Indeed, Mr. Mullins made
every assumption which would miﬁimize the amount of fluid that ends up in a closed pit. As
OGAP expert technical witness Kathy Martip testified, if one assumes that the contents of a pit
are completely dry, then you have pre-determined that there will be no flow out of the pit.
Martin testimony, Tr. at 2177.

In this case, while Mr. Mullins adopted rﬁany of the eanie modeling assumptione that.the
Division used in the 2007 Pit Rule proceeding, he changed key assumptions to ensure that
mo'isturecontent within a ciosed pit would be unrealistically low and that any contaminants

escaping from the pit would be uniealisti_cally diluted, by changing the infiltration rate,
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particularly with respect to thé evaporative zone, and rﬁixing zone size.” Mullins testimony, Tr.
at 1438. Mr. Mullins t'estiﬁed he relied on the infiltration rate proposed by Dr. Daniel Stéphens
in the proceeding to adopt the Pit Rule. Id. at 1347-1348. Further, although Mr. Mullins
protested that he actually assumed some moisture in the pit contents, .he was unable to identify-
how he arrived at the moisture content. /d. at 2286. Finaﬂy, Mr. Mullins unreasdnably assumed
that the liner pefrneability in his model should be 2560 times less permeable than the actual liner
requirements for permanent pits.8 Martin testimony at 2172. In other words, liners that would
be placed in real pits are 2500 times more permeable than the liners Mr. Mullins assﬁmed in his
model, allowing significantly more ﬂuid to pass through them. Id.

Significantly, .Mr. Mullins testiﬁed that he could havé, but did not, verify his model
reéults with real world data of groundwater contamination fro’m. pits or trenches. Id., Tr. at 1449.
If Mr. Mullins had tested his model against reality, his results may have been significantly
élifferent. 'For example, Mr. Mullins’ primary assumption, i.e., that closed pit contents are very
dry, 1s unrealistic. As OGAP’s expert witness Ms. Maﬁin explained in her testimony, there is
often a significant amount of time that a pit remains exposed to the elements between £he time an
operator stops using it and the time it is closed. Martin testimony, Tr. at 2208, 2211, 2213, 2219,
2255: OGAP Ex. 6a, 6b, 6¢, 6f. Ms. Martin’s review of actual pit contamination examp‘lesvis
confirmed by ev.idence.presented by the Division in the 2007 Pit Rule proceeding. There,
‘Division inspector Mike Bratcher testified about the soil and water contami.na-tion' problem§ he

frequently encountered when there was a significant lapse between the time a pit is no longer

J

7 Mr. Mullins testified that the Division used a four inch mixing zone in the 2007 Pit Rule proceeding, which he
considered unrealistic. Tr. at 1439. However, the record in that proceeding is clear that the Division used an 8 foot
mixing zone, not a four inch mixing zone. Case No. 14015, Testimony of Edward Hansen, Tr. at 4467-4468.

- ¥ Under the current Pit Rule and the proposed amendments, liners for temporary pits lack specific permeability
requirements. 19.15.17.11.F NMAC.
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being used and when it is closed. Case No. 14015, Testimony of Mike Bratcher, Tr. at 2160-
2164. In sum, the presence of fluid, i.e., leachate, in the pit could result, as it did in the Pride
Energy Reserve Pit No. 15, of chloride transport times of 40 feet per year. Martin testimony, Tr.
at 2213; OGAP Ex. 6b. |

* Dr. Don Neeper, New Mexico Citizens for Clean Air and Water’s (“New Mexico
Citizens”) expert technical witness, likewise provided actual data from actual post-closure pits to
establish contaminant transport times signiﬁcantly faster than Mr. Mulliﬁs’_ model suggests. Dr.
Neeper presented éoil sampling from two pits near Caprock New Mexico, that had been closed
for 11 and 31 years respectively, and documented chloride extending from ground surface to a
depth greater than the limit of his drilling at 15 feet below ground surface. Téstimony of Df. Don
Neeper, Tr. at 1158, 1164; New Mexico Citizens, Ex. 3, pp.34-36. Photographs show that the
surfaces of these pits were barren and virtually devoid of vegetation.v_ New Mexico Citizens, Ex.
5, p- 33. Further, Dr. Neeper illustrated recent sﬁbsidence above one pit, which concentrates the
precipitation(ir‘lto a penetrating channel. Ngw Mexico Citizens, Rebuttal Ex. 2,'pp.3'-4.

Finally, Dr Neeper also showed data from sampling at two pits near Loco Hills, New
Mexico, which had beén closed six and 31 years respectively. Those data showed that the
leading edges of the chloride plumes wefe approximately 30 feet below ground surface. Neeper
testimony, Tr. at 1166; New Mexico Citizens, Ex. 5, p. 39. In sum, Mr. Mullins’ purely
theoretical and faulty modeling exercise does not reflect contaminant travel times revealed by
actual data gathered from real pits.‘

2. Economic Evidence.
The primary complaint Petitioners have about the Pit Rule is its élleged significant

economic impacts. However, even assuming for the sake of argument that the Commission may
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base its decision on economic factors, the festimony and evidence presented in the proceeding do . .
not support the proposed changes. Economic testimony was presented primarily by OGAP
witness Mary Elleﬁ Denomy, IPANM witness Larry Scott, and New Mexico Citizens for Clean
Air and Water witness Dr. John Bartlit.

a. Mary Ellen Denomy.

OGAP’s witness, Ms. Mary Ellen Denomy, was qualified as an exbert in Petroleum
Accounting. Ms. Denomy concluded that in her experience représenting working interests in oil
and gas operations, royalty owners and county governments, the increased costs associated With
digging and hauling pit wastes were minimal and that using closed loop systems could actually
save operators money. |

- Ms. Denomy began her testimony by revievﬁng how commodity prices and production in
New Mexico have changed over tirﬁe. Denomy testimony, Tr. at 970-975; .OGAP Ex 2, slides
2-11. Ms. Denomy’s evidence demonstrated a very close correlation between the price of oil and
gas and the amount of production in New Mexico and nationally. Id.

Ms. Denomy also presented testimony based on her experience for the life of well costs
associated with a 7200 foot well iﬁ New Mexico. Tr. at 971-984; OGAP Ex. 2, slide 12. Ms.
Denomy’s testimony presented the complete process used to determine whether a well should be
drilled, in contrast to the Industry evidence which only presented the incremental costs of psing
closed loop sys"tems. Id. | |

Finally, Ms. Denomy testified about how using closed loop systems could actuélly save
opérators money over the long term and prevent waste. Tr. at 991-995; OGAP Ex. 2, slides

13,14,17. Moreover, Ms. Denomy presented evidence about the revenue New Mexico could lose

by failing to encourage use of closed loop systems. OGAP Ex. 2, slide 18.
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b. ALarrV Scott.

Mr. Scott sp‘ent the bulk of his testimony reviewing oveféli production data for New
Mexico and other states. Scott testimony, Tr. at 1652-1654; IPANM Ex. 15. However, Mr.
Scott’s interpretatibn of his data was not credible, given that he contended that the oil and gas
industry in New Mexico began to suffer the ill effects of the Pit Rule before the Commission
even adopted that rule. Tr. at 1697-1698; IPANM Ex. 15.

Moreover, Mr. Scott’s testimony was contradictory. dn cross examination, Mr. Scott
conceded that oil and gas leases in New Mexico were both expensive and selliﬁg well. Tr. at
1724. Mr. Scott further acknowledged that lease price and sales volum{e indicated that oil and
gas operators were buying leases because they could make a profit in New Mexico. Id.
Ultimately, Mr. Scott concluded that sincev2006 (prior to and duriné the Pit Rule’s existence),
the Qil and gaé industry was able to make attractive profits in New Mexico, even though he had
previously testified that the Pit Rule was destroying the industry. Id. at 1725.

Mr. Scott also provided an example comparing the costs of a well using a conventional
pit and a well using a closed loop system. Tr. at 1655; IPANM Ex. 17.. Predictably, Mr. Scott
concluded that closed loop systems were more expensive. Tr. 1657-1659. However, Mr. Scott’s
examples were intentionally incomplete. On cross examination, Mr. Scott revealed that while
costs and profits over the life of each weH had been Calculat.ed, he did not present them at the |
hearing. Tr. at 1688. Indeed, Mr. Scétt’s failure to reveal the costs and income over the life of a
well is indicative of Industry’s economic tesﬁmony generally.

C. Dr. John Bartlit,

Dr. John Bartlit provided testimony on some of the macro-economic issues confronting

the Commission. Dr. Bartlit correctly pointed out that the Commission had not received any



scientific data or analysis, i.e., data based analysis that could be independently replic_ated and
analyzed. Bartlit testimony, Tr. at 1760, 1767-1768.

Second, Dr. Bartlit pointed.out that on a large scale, New Mexico’s oil and gas
productioﬁ was comparable t(; other states and nationaily. Tr. at 1760-1764. On a large scale,
New Mexicd ’s oil and gas production trends tracked those of other states and of the nation as a
whole. Id.

Finally, Dr. Bartlit properly noted that economic trendé were influenced by many‘factors
and that no evidence had been preseﬁted which analyzed all those factors. Tr. at 1762-1768.

3. Surfaée Owner Testimony.

In stark contrast to Industry testimdny in opposition to the APit Rule, several individuals
who make their living off their surface estates where oil and gas operations have occqrred,
testified that the Pit Rule is necessary. Mr. Carl Johnson testified that use of closed loop systems
on his ranch have improved the surface environment consicierably. Testirﬁony of Carl Johnson, .
Tr.at 113. Indeed, Mr. J ohﬁsQn advocated for even fnore Stﬁngent environmentél controls on oil
ahd gas operators. Id. at 114-115.

Rancher Phil Bidegain testified that there are currently two on-site trench burials én his
land that he allowed only because of his lack of information about them at the tﬁne. Testimony
of Phil Bidegain, Tr. at 872. Mr. Bide.gain expressed concern that the on-site burial location
could be disturbed iﬁ the fufure, since the waste would be buried on his ranch fo:ever. Id. at 873_.
Mr. Bidegain also expressed concern over the proposed siting of pits within 100 feet of livestock

watering well. Id.
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Rancher Irvin Boyd testified that historic pits near his house that were buried on-site lack
any vegetation on them. Testimony of Irvin Boyd, Tr. at 1181. However, with closed loop |
systems, that is no longer a problem. Id.

" F. Commissioners Bailey and Balch Have Displayed Bias in Favor of Granting the
Petitions and Should Disqualify Themselves from Deliberations. -

On May 8, 2012, OGAP submitted a motion asking that Commissioners Balch and Bailey
recuse themselves from hearing NMOGA'’s and IPANM’s petitions based on indications that
those Commissioners had prejudged the outcome of the proceeding. Motion to Disqualify and
the‘lt Commission Members Fully Disclose Information Relating to Tﬁeir Possible Bias and Lack
of Impartiality (May 8, 2012). OGAP hereby reasserts the substance of that motion and
incorporates it by reference herein. |

Moreover, since OGAP submitted that motion, additional information has come to light
regarding Commissioner Bailey’s lack of impartiality and prejudgment of the issues before the
Commission. First, on December 12, 2011, Corﬁmissioner Bailey sént an email to Energy,
Minerals and Natural Resources Department Secretafy John Bemis stating that in her capacity as
Division ‘Director she prohibited the Division from taking a substantive position on the proposed
Industry amendments to the Pit Rule. See, Attac;hment B hereto.& This email indicates that
Commission& B_aiiey was actively engineeriﬁg a positive outcomé for Industry by prevénting the
Division from raising any inconvenient facts or contradicting the Industry presenfations in any
way. |

Second,'in a June 14, 2011 email from Commissioner Bailey to J anei Causey from the
Governor’s office, Commissioner Bailey takes issue with how talking points for the Governor on

the Pit Rule should be worded. See, Attachment C hereto at 1-2. Commissioner Bailey makes

{.
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suggestions that are more reflective of the Industry position on the Pit Rule and the proposed
amendments thereto than that of an ostensibly neutral regulator and policy maker.

Finally, prior to the closing of this proceeding and prior to deliberations, Commissioner
Bailey made a statement on the record inoicating that sne had prejudged the outcome. In the

guise of cross-examining Mr. Mullins, Commissioner Bailey stated:
5 _

None of the testimony today refuted your conclusion that the concentration of
chlorides at water that’s found at 25 feet exceeded -- that the maximum chloride
level at that depth was 13.3 parts per million ... [s]o our bottom line, once again,
is if we are using low chloride drilling fluids, the contents — the fluid is removed
from the pit, the contents of the pit are stabilized, so they pass the paint filter test,
that there’s a bottom liner but no top liner, four feet of soil, earthen material put
on top of the buried it with vegetation; that the groundwater at 25 feet would not
be contaminated beyond groundwater quality control commission regulations.

Tr. at 2297-2298. Because Commissioner Bailey effectively made a decision prior to the
record closing and prior to the Parﬁes submitting closing arguments, she should be
disqual_iﬁevd from deliberating on and deciding Whetner to adopt, reject or modify the
proposed Pit Rulo amendments.

G. Petitioners"Proposed Reculations for Multiwell Fluid Management Pits Require a
Separate Rulemaking.

Finally, the Petitioners’ proposed regulations for Multi-well Fluid Managemenf Pits
(‘.‘multi-wéll pits”) require an entirely separate rulemaking because 1) the Commission’s public
notice was inadequate to reasonably inform the public of the substance of the multi-well pit rules
and 2) the Petitioners did not supply sufficient information about multi-well pits to allow the
Commission to make a reasoned decision. The Petitions with respect to multi-well pits should

therefore be denied.
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1. The Commission Failed to Provide Adequate Public Notice of the Multi-
well Pit Rule.

The Commission’s regulations governing rulemaking proVide that an application

initiating a rulemaking shall include; “a brief summary of the proposed rule change's intended

.effect”. 19.15.3.8 NMAC. Further, under the New Mexico Administrative Procedures Act.

(“NMAPA?”), the agency shall provide notice, which shall “eithgr state the express terms or -
adequately describe the substance of the proposed action, or adequately state the subjects and
issues involved.” NMSA 1978, § 12-8-4.°

Therefore, notice of an oil and gas rulemaking at least requires a summary of the effect of
the proposed rule change. 19.15.3.8 NMAC. In addition, it also requires an “adequate”
discussion of the action .and issués involved. See NMSA 1978, § 12-8-4.

New Mexico case law supports the regulétions’ plain language. In Nesbit v.
Albuquergque, the Supreme Court found that published notice of changed subdivision plans was
defective because it mentioned "a revis.ed development plan”, But failed to describe a drastic
change that increased the number of housing units from 83 condominiums to 287 apartments.
Id., 91 N.M. 455,457 (1977). Subsequent proceedings were thus considered void. Id. The
Court rooted its decision in due process considerations, stating that public notice of a zoning
change must effectively describe the property and put a reasonable person on notice of a -
fundamental and substantial change in the use of the property. Id. Furthermore, it statéd that
substantial compliance with statutory notice provisions would satisfy the purposes of the statute;

therefore, “it must be determined whether notice as published fairly apprised the average citizen

® While the NMAPA is not applicable to all New Mexico agencies, is used by courts as a “general guideline” for the
resolution of administrative law questions. Duke City Lumber Co. v. New Mexico Environmental Improvement
Board, 101 N.M. 291, 681 P.2d 717 (1984); City of Albuquergue v. New Mexico Corp. Commission, 93 N.M. 719,
605 P.2d 227 (1978); In re Miller, 88 N.M. 492,497, 542 P.2d 1182, 1187, (Ct.App.) cert. denied, 89 N.M. 5, 546
P.2d 70 (1975). : :
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reading it with the general purpose of what was contemplated.” /d. Consequently, notice that is
insufficient, ambiguous, misleading or inc;omprehensible to the average citizen faiis to fulfill the
statutory purposé of iﬁforming interesfed persons of the heaﬁng so that they may participate, and
| 1s therefore inadeqﬁate. Id. at 459.

In this proceeding, the public notice on Industry’s probosed amendments to the Pit Rule
contained the following: “(vi) authorize and adopt requirements for the permitting, siting, design,
consttuction, operation and closure for “multi-well fluid management pits.” 23 N.M. Reg. No. 8
at 303 (March 30, 2012). Simii’ar to Nesbit,vwhere the phrase "a revised dévelopment plan” was
improperly used to describe a fundamental change in the use of the property, the inclusion of
“multi-well fluid management pits” in a notice concemin‘g oil aﬁd gas field waste “pits” does not
effectively reflect the dramatic changes that will accompany the proposed amendments. The use
of the word “pits” is misleading to the average citizen, and therefore fails to inform interested
persons of the hearihg so they may participate. Nesbit, 91 N.M. at 459.

In addition, under the NMAPA’s standard requiring notice to provide an “adequate”
discussion of the action and issues involved, the information relating to multi-well pits is too
minimal. See NMSA 1%78, N 12-8-4; Moreover, the notice’s inadequacy is further demonstrated »
by facts about the size, duration, and‘ complexity of mﬁlti-wel} p