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1 (10:04 a.m.) 

2 CHAIRPERSON BAILEY: Back on the record. 

3 The Commission s h a l l now consider the 

4 scheduling of hearings f o r the a p p l i c a t i o n f o r 

5 rulemaking. The f i r s t one i s Case 15239, which i s the 

6 a p p l i c a t i o n of the New Mexico O i l and Gas Association t o 

7 repeal and replace T i t l e 19, Chapter 15, Part 34 of the 

8 New Mexico A d m i n i s t r a t i v e Code addressing produced 

9 water, d r i l l i n g f l u i d s and other l i q u i d o i l f i e l d waste, 

10 and to amend the d e f i n i t i o n of produced water i n T i t l e 

11 19, Chapter 15, Part 2 of the New Mexico A d m i n i s t r a t i v e 

12 Code. 

13 Since I am r e t i r i n g , I w i l l not be a p a r t 

14 of t h i s rulemaking. I w i l l defer discussion f o r 

15 scheduling t o people who w i l l be here. 

16 Mr. Brancard, i f you would play an a c t i v e 

17 r o l e i n determining how t h i s scheduling conversation 

18 should go, I would appreciate i t . 

19 MR. BRANCARD: Okay. Do the p a r t i e s have 

20 any proposals f o r dates f o r having a hearing? 

21 MR. FELDEWERT: Mr. Brancard, Michael 

22 Feldewert here on behalf of the Applicant, the New 

23 Mexico O i l and Gas Association. The short answer t o the 

24 question i s no. We are prepared t o proceed w i t h t h i s 

25 rulemaking at the convenience of the Commission. 
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1 MR. BRANCARD: We have two rulemakings 

2 proposed. Is there any understanding among the p a r t i e s 

3 as to which rulemaking should go f i r s t ? 

4 MR. WADE: Gabriel Wade w i t h the OCD. We 

5 di d have a b r i e f discussion t h a t the OCD would not be 

6 opposed to the produced water r u l e going f i r s t . 

7 Otherwise, the D i v i s i o n i s prepared t o br i n g the 

8 rulemaking f o r Rule 26 as w e l l . 

9 COMMISSIONER BALCH: As one of the 

10 i n t e r e s t e d p a r t i e s , can I ask you a couple of questions? 

11 MR. FELDEWERT: Sure. 

12 COMMISSIONER BALCH: Being the produced 

13 water r u l e , do you f e e l l i k e t h i s i s something that's 

14 l i k e l y t o be opposed? 

15 MR. FELDEWERT: Well, I was — I don't know 

16 i f anyone besides the O i l Conservation and NMOGA are 

17 appearing here today. I know th a t IPA of New Mexico has 

18 entered an appearance i n the matter. As f a r as I know, 

19 no one else has entered an appearance i n the matter. I 

20 don't know i f anyone's here today t o enter an 

21 appearance. I would hope t h a t i t would not be opposed, 

22 but I don't have any information one way or the other at 

23 t h i s p o i n t . 

24 COMMISSIONER BALCH: So i f not opposed, 

25 what do you a n t i c i p a t e the number of testimonies we're 

PAUL BACA PROFESSIONAL COURT REPORTERS 
500 FOURTH STREET NW - SUITE 105, ALBUQUERQUE, NM 87102 



Page 6 

1 looking at? 

2 MR. FELDEWERT: I looked at t h a t yesterday 

3 and today. I a n t i c i p a t e probably I a n t i c i p a t e 

4 c a l l i n g four witnesses. 

5 One of the things t h a t we have done i n 

6 a n t i c i p a t i o n of the r u l e i s we have e s s e n t i a l l y adopted 

7 the s i t i n g , the design, the operat i o n a l enclosure 

8 pro v i s i o n s t h a t t h i s body adopted f o r m u l t i f l u i d w e l l 

9 management p i t s under Rule 17 pursuant t o the order t h a t 

10 was entered l a s t year, Order R-l3506D. 

11 I n l i g h t of the f i n d i n g s from t h a t order, 

12 we do not beli e v e i t ' s necessary t o b r i n g a l l of t h a t 

13 testimony back. To me t h a t would be very i n e f f i c i e n t . 

14 And so given t h a t we f e e l t h a t we can adopt -- u t i l i z e 

15 the f i n d i n g s i n the order t o support the s i t i n g and 

16 design and operation enclosure p r o v i s i o n s t h a t we have 

17 proposed, t h a t allows us to present, I believe, only 

18 four witnesses t o discuss b a s i c a l l y how the r u l e came 

19 about and how i t ' s s t r u c t u r e d . There are a few 

20 t e c h n i c a l aspects of the r u l e t h a t we would address w i t h 

21 the second witness, such as what's going t o be i n these 

22 r e c y c l i n g containments, what type of f l u i d s are you 

23 t a l k i n g about and how the operation -- the pro v i s i o n s 

24 t h a t are adopted f o r m u l t i f l u i d w e l l management p i t s 

25 apply equally t o t h i s type of f a c i l i t y , although there 
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1 are some changes. 

2 And we would then have a t h i r d witness t o 

3 discuss, f o r example, the changes t h a t have been 

4 proposed t o the l i n e r requirements. 

5 And then we would a n t i c i p a t e a f o u r t h 

6 witness t o discuss the changes t h a t were made f o r the 

7 t e s t i n g f o r purposes of the closure t h a t would be 

8 u t i l i z e d f o r the t o t a l petroleum hydrocarbons, TPH, as 

9 w e l l as benzene. So I a n t i c i p a t e having a witness t o 

10 discuss those changes. 

11 Other than t h a t , you know, unless someone 

12 appears and intends t o present testimony i n opposition 

13 on s p e c i f i c p o i n t s , I t h i n k t h a t w i l l present our case, 

14 and we could do t h a t , i n terms of our presentation, i n a 

15 day. I can't a n t i c i p a t e what the cross-examination 

16 would be or questions the Commission would have, but I 

17 can say t h a t our case w i l l take a day. 

18 MR. WADE: And, Madam Chair and 

19 Commissioners, the OCD a n t i c i p a t e s r e a l l y only c a l l i n g 

20 one, po s s i b l y two witnesses, so from the OCD's 

21 perspective, we're probably l o o k i n g at a case-in-chief 

22 of maybe an hour or two hours. 

23 COMMISSIONER BALCH: And then 

24 d e l i b e r a t i o n s . So perhaps a week i f we're -- I'm sorry. 

25 MS. FOSTER: Karin Foster on behalf of the 
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1 Independent Petroleum Association. 

2 Mr. Feldewert i s c o r r e c t . We d i d f i l e a 

3 pre-hearing statement i n t h i s case. At t h i s p o i n t i t ' s 

4 based on the p e t i t i o n t h a t was presented by NMOGA. We 

5 do not expect t o object t o NMOGA's p e t i t i o n as d r a f t e d 

6 at t h i s time. We w i l l be present f o r cross-examination 

7 or any r e b u t t a l i f i t i s abs o l u t e l y necessary. 

8 COMMISSIONER BALCH: Terry? 

9 COMMISSIONER WARNELL: The dates I've got 

10 here — 

11 (Discussion o f f the record.) 

12 COMMISSIONER BALCH: Okay. So we do have 

13 the schedule f o r January 15th, February 12th and March 

14 12th. I would probably not l i k e to go on the January 

15 15th date because I have f i e l d work the whole r e s t of 

16 the month, and I wouldn't necessarily be able t o commit, 

17 i f the hearing goes beyond two days, t o an immediate 

18 continuance. 

19 Does t h a t work out f o r you, Commissioner 

20 Warnell? 

21 . COMMISSIONER WARNELL: Yeah. I wouldn't 

22 mind i f we pushed i t a l i t t l e f u r t h e r because they have 

23 a 60-day session t h i s year, and I know things are going 

24 t o be q u i t e h e c t i c at the State Land O f f i c e . 

25 COMMISSIONER BALCH: A l l r i g h t . So t h a t 

PAUL BACA PROFESSIONAL COURT REPORTERS 
500 FOURTH STREET NW - SUITE 105, ALBUQUERQUE, NM 87102 



Page 9 

1 session ends on or around March 19th? 

2 COMMISSIONER WARNELL: Yeah. 

3 COMMISSIONER BALCH: Would the March 12th 

4 date be close enough to the end of tha t session to --

5 COMMISSIONER WARNELL: Yeah. I t h i n k we 

6 could do t h a t . 

7 COMMISSIONER BALCH: Would March 12th -- I 

8 t h i n k March 12th i s on the calendar. Go ahead. 

9 MR. FELDEWERT: Mr. Commissioner, I 

10 t h i n k -- I do t h i n k -- I do hope t h a t you would only 

11 need, at most, two days. So I t h i n k March 12th, w i t h 

12 the idea of ca r r y i n g over t o the 13th, make sense to me, 

13 and w e ' l l work f o r -- make i t work f o r the New Mexico 

14 O i l and Gas Association. 

15 MR. BRANCARD: Ms. Foster? 

16 MS. FOSTER: With the session ending on the 

17 19th, I might have some d i f f i c u l t y w i t h a c o n f l i c t . The 

18 l a s t week of the session does get extremely h e c t i c , 

19 e s p e c i a l l y any b i l l s , you know, t h a t might be l a s t 

20 minute t h a t might s t i l l need to be passed or opposed. 

21 COMMISSIONER BALCH: I presume February 

22 would o f f e r the same? 

23 MS. FOSTER: Well, February, believe i t or 

24 not, i s the l a s t week of the session. 

25 COMMISSIONER BALCH: I t h i n k February would 
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1 also work f o r me as f a r as a two-day allowance i f a 

2 continuance went i n t o the next week, February the --

3 MR. BRANCARD: 12th? 

4 COMMISSIONER BALCH: -- 12th. 

5 COMMISSIONER WARNELL: Or would A p r i l 9th 

6 be better? 

7 MR. FELDEWERT: I don't t h i n k i t makes a 

8 d i f f e r e n c e . I t h i n k February would be f i n e . I mean, 

9 you know, we have to -- you know, we need to contact our 

10 witnesses, but as f a r as I know, February 12th we can 

11 make February 12th or 13th work as w e l l . 

12 COMMISSIONER BALCH: Would th a t be a l l 

13 r i g h t w i t h the Division? 

14 MR. WADE: Short of having an issue. 

15 MR. BRANCARD: There shouldn't be. 

16 COMMISSIONER BALCH: A l l r i g h t w i t h the 

17 Land Office? 

18 COMMISSIONER WARNELL: We'll make i t r i g h t . 

19 COMMISSIONER BALCH: Do you know who your 

20 replacement w i l l be? 

21 CHAIRPERSON BAILEY: They're going i n the 

22 deep end anyway. 

23 COMMISSIONER BALCH: So with the 

24 d i f f i c u l t i e s i n March, I t h i n k A p r i l would be the next 

25 possible date f o r acid gas. 
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1 MR. WADE: OCD would be prepared at tha t 

2 time. 

3 MR. FELDEWERT: What would be the date i n 

4 A p r i l ? 

5 COMMISSIONER BALCH: A p r i l 9th would be the 

6 s t a r t . 

7 Do you have a sense, Mr. Gutierrez, how 

8 long t h a t period might be? 

9 MR. WADE: I can f i l l you i n on what I 

10 t h i n k the D i v i s i o n a p p l i c a t i o n — I t h i n k t h a t the 

11 D i v i s i o n would l i k e to b r i n g at le a s t two witnesses, 

12 P h i l Goetze and — they w i l l probably speak f o r 45 

13 minutes apiece. Mr. Gutierrez has agreed to t e s t i f y 

14 regarding the r u l e . He played a strong part i n the 

15 Rulemaking Committee, and I t h i n k his testimony would 

16 probably not go more -- l i k e 90 minutes and possibly up 

17 to two hours, so we're t a l k i n g about less than a day at 

18 l e a s t f o r the case-in-chief. 

19 COMMISSIONER BALCH: He's been working on 

2 0 formulating t h i s r u l e f o r the Division? 

21 MR. WADE: Yes. 

22 COMMISSIONER BALCH: Have you r e c e i v e d any 

23 i n d i c a t i o n f r o m o u t s i d e p a r t i e s t h a t t h e r e may be a 

24 c o n t e s t t o t h i s ? 

25 MR. WADE: I t h i n k t h e r e w i l l be p o r t i o n s , 
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1 but at the moment, there i s 100 percent consensus, but I 

2 have not seen any i n d i c a t i o n of other issues. 

3 MS. FOSTER: Commissioner, on t h a t case, 

4 IPANM does not int e n d t o f i l e a pre-hearing statement on 

5 the acid gas i n j e c t i o n r u l e . 

6 I also neglected t o mention, on the 

7 produced water r u l e , I d i d have conversations w i t h the 

8 New Mexico Environmental Law Center l a s t week concerning 

9 the produced water r u l e , and they informed me th a t 

10 there's not an i n t e r e s t i n t h a t case at t h i s time, so 

11 they are not in t e n d i n g t o p a r t i c i p a t e on the produced 

12 water r u l e . 

13 MR. FELDEWERT: With respect t o the acid 

14 gas r u l e -- t h i s i s Michael Feldewert. I d i d appear on 

15 behalf of OXY U.S.A. and Oxidental Permian, as w e l l as 

16 the New Mexico O i l and Gas Association. We do have some 

17 l i n g e r i n g concerns w i t h the r u l e . We' re hopeful w i t h 

18 the passage of the time, between -now and i f t h i s 

19 occurred i n A p r i l , they could address those issues, but 

20 i f you're planning, I a n t i c i p a t e I may c a l l a witness or 

21 two. 

22 COMMISSIONER BALCH: W e l l , I t h i n k A p r i l 

23 wou ld p r o b a b l y be t he b e s t month , a t l e a s t f o r me. I 

24 d o n ' t know about Mr . W a r n e l l . I n t o May and June, my 

25 schedu le t i g h t e n s up c o n s i d e r a b l y . So a bunch o f A p r i l 
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1 i s needed a t t h i s p o i n t t o put towards t h i s r u l e . 

2 MR. BRANCARD: So can we have a motion from 

3 the Commission t o s e t the h e a r i n g on Case 15239 t o be 

4 commenced on February 12th and c o n t i n u e d as needed? 

5 COMMISSIONER BALCH: I ' l l make t h a t motion. 

6 COMMISSIONER WARNELL: I second t h a t 

7 

8 

motion. 

CHAIRPERSON BAILEY: A l l those i n f a v o r ? 

9 (Ayes are unanimous.) 

10 MR. BRANCARD: And then a motion t o 

11 commence the h e a r i n g on 14974 on A p r i l 9 t h and co n t i n u e 

12 t h e r e a f t e r ? 

13 COMMISSIONER BALCH: I ' l l make t h a t motion 

14 as w e l l . 

15 COMMISSIONER WARNELL: I second t h a t 

16 motion. 

17 CHAIRPERSON BAILEY: A l l those i n f a v o r ? 

18 (Ayes are unanimous.) 

19 CHAIRPERSON BAILEY: That wraps i t up. 

20 MR. FELDEWERT: Madam Chair, I have one 

21 o t h e r m a t t e r 

22 CHAIRPERSON BAILEY: Yes. 

23 MR. FELDEWERT: When I f i r s t came t o 

24 New Mexico and I s t a r t e d p r a c t i c i n g law w i t h B i l l Carr, 

25 the f i r s t person I got t o know a t the Commission was 
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1 Jami Bailey. I t ' s been a l i t t l e while ago. And I j u s t 

2 want to say i t ' s been a pleasure knowing you, g e t t i n g t o 

3 know you, and appreciate the time t h a t you've spent i n 

4 service t o the s t a t e , the in d u s t r y , and you're going to 

5 be missed. 

6 CHAIRPERSON BAILEY: Thank you very much, 

7 Mr. Feldewert. I r e a l l y take t h a t to heart. 

8 I came to the Commission i n 1991 under 

9 then-Commissioner of Public Lands, Jim Baca. I have 

10 continued f o r 23 years t o be a member of t h i s Commission 

11 both through designee of the State Land O f f i c e and f o r 

12 the OCD. Pete Porter, f o r whom t h i s h a l l was named, was 

13 on the Commission f o r 21 years. So I am the 

14 longest-serving commissioner i n the h i s t o r y of the state 

15 of New Mexico. 

16 (Applause.) 

17 CHAIRPERSON BAILEY: As the l o n g e s t - s e r v i n g 

18 commiss ioner , I would l i k e t o r e c o g n i z e the 

19 l o n g e s t - s e r v i n g s e c r e t a r y f o r the Commission, F lo rene 

20 Davidson - -

21 (Applause . ) 

22 CHAIRPERSON BAILEY: — 39 years as 

23 Commission s e c r e t a r y . 

24 Thank you v e r y much f o r keeping us a l l 

25 t o g e t h e r , F l o r e n e . 
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1 MS. DAVIDSON: You're welcome. 

2 Thank you. 

3 MR. BRANCARD: Jami, i f I may be 

4 recognized. On behalf of the Commission -- we f i g u r e d 

5 i t would be very hard f o r you to give up your gavel, so 

6 we wanted to present you 

7 CHAIRPERSON BAILEY: Oh, wow. 

8 MR. BRANCARD: -- w i t h t h i s on behalf of 

9 the Commission, Jami Bailey, i n appreciation of your 

10 d i s t i n g u i s h e d service on the O i l Conservation Commission 

11 from 1991 to 2014. 

12 CHAIRPERSON BAILEY: Thank you so much. 

13 This i s j u s t outstanding. I appreciate i t . 

14 (Applause.) 

15 CHAIRPERSON BAILEY: This w i l l have a place 

16 of honor because I put my heart and soul i n t o t h i s , j u s t 

17 being f a i r and f i n d i n g t h a t balance. So thank you. 

18 I've learned so much. I w i l l miss being able to learn 

19 from the attorneys as much as I have. Hopefully -- I 

20 may even go to law school. Who knows? 

21 Thank you very much. 

22 We are adjourned. 

23 (Case Numbers 15239 and 14974 and f u r t h e r 

24 proceedings conclude, 10:20 a.m.) 

25 
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