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WHEREUPON, the following proceedings were had at 

9:55 a.m.: 

CHAIRMAN FESMIRE: The next case on the docket i s 

Cause Number 13,367. For purposes of our discussion today, 

I th i n k that can be consolidated with 13,368 and 13,372. 

The attorneys of record are present. Would you 

l i k e t o enter your appearance, please? 

MR. CARR: May i t please the Examiner, my name i s 

William F. Carr with the Santa Fe o f f i c e of Holland and 

Hart, L.L.P. We represent the Applicants i n these cases, 

Bass Enterprises Production Company and Devon Energy 

Production Company, L.P. 

CHAIRMAN FESMIRE: Mr. Bruce? 

MR. BRUCE: And Mr. Chairman, I'm going t o be 

embarrassed twice today. This i s the f i r s t time. I've 

entered an appearance on behalf of a mineral owner i n the 

Devon Energy cases, and on my way here t h i s morning I 

forgot t o look up his name. I t ' s i n the record below, but 

I apologize. This i s the f i r s t time I've ever represented 

an unknown person. 

CHAIRMAN FESMIRE: Unknown only t o you, not t o 

the Commission. 

(Laughter) 

MR. BRUCE: Not to the Commission, j u s t — 

MR. CARR: Do you think y o u ' l l discover his name 
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before you go? 

(Laughter) 

CHAIRMAN FESMIRE: Mr. Bruce, not by way of 

c r i t i c i s m but by way of support, there's a young man i n the 

Texas State P e n i t e n t i a r y t h a t I d i d the same t h i n g t o 

before you. 

(Laughter) 

CHAIRMAN FESMIRE: Mr. Brooks — 

MR. CARR: May i t also please the Commission, 

Charles C. High w i t h Kemp Smith represents Mosaic Potash, 

and Mr. Kemp asked me t o be here today f o r him. He has a 

c o n f l i c t i n h i s schedule t h a t r e q u i r e d him t o be i n Dallas 

today. 

CHAIRMAN FESMIRE: And the i n t e r e s t s of your 

c l i e n t s and Mr. High's c l i e n t s are — 

MR. CARR: — are a b s o l u t e l y d i a m e t r i c a l l y 

opposed. 

(Laughter) 

CHAIRMAN FESMIRE: But t h a t having appeared on 

the r e c ord, Mr. High has granted you permission 

MR. CARR: Yes, he does, I have an e-mail i f you 

want t o — 

MR. BRUCE: And i n l i n e w i t h Mr. Carr's comments, 

I want t o see i f he sends a b i l l t o Mr. Potash. 

(Laughter) 
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CHAIRMAN FESMIRE: Counsel Brooks, would you l i k e 

t o bring us up t o speed on these three cases, please? 

MR. BROOKS: Well, only on the procedural status 

of i t . I have not informed myself about the substance of 

the cases at a l l . 

But these cases have been — were decided by the 

Division quite some time ago, I think g e t t i n g close t o a 

year ago now, and they were — de novo applications were 

f i l e d , and they have been continued numerous times. 

Counsel has contacted me and indicated t h a t the 

part i e s are i n agreement that the Commission should 

e i t h e r — the parties would be agreeable t o the Commission 

reviewing t h i s matter on the record that was the record of 

the Division Examiner Hearing, without holding a hearing. 

And i n the al t e r n a t i v e , i f the Commission i s 

un w i l l i n g t o do that — and I advised them tha t the 

Commission had at a former time made a determination that 

i t would no longer do that procedure, but tha t 

determination was made at a time when two members of the 

Commission were — when there were two persons on the 

Commission who are no longer on the Commission, and two of 

the present members were not on the Commission. And I did 

not know what position the Commission would take on that 

now. 

In the al t e r n a t i v e , i f the Commission i s 
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un w i l l i n g t o consider the matter submitted on the Division 

Examiner record, the a l t e r n a t i v e would be that the parties 

would request a special s e t t i n g of these cases. 

So the parties — i t was represented t o me that 

the parties were i n agreement that that was the way they 

wanted the matter presented, and I indicated t o them that 

they should appear and present that request t o the 

Commission at t h i s hearing, although no one wants t o have a 

substantive hearing today. 

CHAIRMAN FESMIRE: Okay. Mr. Carr? 

MR. CARR: Mr. Chairman, i n l a t e 2004 these three 

Applications were presented to Examiner Stogner, and they 

were presented on the same day. The hearing took the 

better part of a day, as I r e c a l l . And then i t was l a s t 

f a l l t h a t the orders were actually entered. There was a 

nine-, ten-month delay i n getting those orders. Since that 

time, we've been p r e t t y much embroiled i n one l i t t l e 

hearing a f t e r another. Even when we don't get to hearing, 

we do have them blocked out f o r a docket. 

Charles High represents Mosaic Potash, and Mr. 

High contacted me several months ago and suggested th a t 

these cases could be disposed of, i f the Commission was 

w i l l i n g , simply by asking you to l e t the par t i e s submit a 

b r i e f and then ask you to r u l e . And I recognize the 

concern that has been expressed i n the past about wanting 

STEVEN T. BRENNER, CCR 
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to have l i v e witnesses before you so you can r e a l l y 

evaluate the testimony i n that fashion. 

I n t h i s case, these cases, they a l l b a s i c a l l y 

present the same question. And the question r e a l l y i s a' 

legal question — I believe we could even s t i p u l a t e the 

facts i f you asked us to — and i t i s th a t there are t r a c t s 

w i t h i n the R - l l l area on which there i s no o i l and gas 

lease and that the holder of the mineral estate or the o i l 

and gas lessee have proposed to d r i l l a w e l l , and the 

potash company believes that even without a lease on that 

property they are s t i l l taken out of play. That's the 

question, and i t ' s a legal question. 

COMMISSIONER BAILEY: Didn't I hear you j u s t say 

tha t there was no o i l and gas lease on the property? 

MR. CARR: Commissioner Bailey, there are three. 

And as I r e c a l l , there's one where i t i s an unleased 

mineral i n t e r e s t owner and the landowner, who — the person 

who owns that t r a c t came — and that's Mr. Bruce's c l i e n t 

— and t e s t i f i e d . And my re c o l l e c t i o n i s i s t h a t there 

i s — one of the other t r a c t s — I'm t r y i n g t o remember 

back two years — had an o i l and gas lease, and the o i l and 

gas lessee — 

MR. BRUCE: Let me i n t e r j e c t . I t ' s p a r t l y t h i s : 

At least with Devon acreage, there i s fee acreage inside 

the R - l l l area — 

STEVEN T. BRENNER, CCR 
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MR. CARR: Yes. 

MR. BRUCE: — that has never been leased f o r 

potash. 

MR. CARR: That's r i g h t , and these are t r a c t s 

t h a t are a l l i n that posture. 

MR. BRUCE: And the mineral owner, my c l i e n t , who 

sh a l l remain nameless, wants t o — desires o i l and gas 

development, and Mosaic Potash i s saying i t ' s w i t h i n t h e i r 

LMR and are therefore r e s i s t i n g d r i l l i n g . 

MR. CARR: I t j u s t b o i l s down to t h i s : We had a 

legal question we think could be submitted on a page of 

fact s , probably, that we could a l l s t i p u l a t e t o . Or, i f 

you don't want t o do that, we r e a l l y do need a f u l l - d a y 

hearing, at which we would propose, you know, occur early 

A p r i l . But I have talked with Devon and with Bass. We a l l 

agree the issue i s f a i r l y narrow and f a i r l y defined, and 

everyone would prefer to submit i t that way, but we 

understand th a t you may want these people t o come i n and 

again take the stand and t e s t i f y . 

CHAIRMAN FESMIRE: Commissioner Bailey, 

apparently there was a p r i o r decision by the Commission not 

to proceed l i k e that. Can you remember what the reasons 

were f o r that? 

COMMISSIONER BAILEY: Number one was access t o 

a l l the information that had a l l of the t r a n s c r i p t s , the 
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exh i b i t s , everything given t o each of the three 

Commissioners, because apparently there was a problem with 

— only one Commissioner had a l l of the information. So 

that was one of the major issues, was that a l l three of us 

needed a l l of the information there was. 

And the second issue was that we would each have 

our own questions because i t i s , a f t e r a l l , a de novo 

hearing. So we needed to have that access t o witnesses t o 

be able t o ask the questions that we f e l t were not asked or 

addressed during the Division Hearing. 

CHAIRMAN FESMIRE: Do you have any — Those seem 

l i k e v a l i d arguments, and they're s t i l l v a l i d , aren't they? 

COMMISSIONER BAILEY: I believe so. 

CHAIRMAN FESMIRE: Commissioner Olson, do you 

have any thoughts on the prospect of l i v e hearings versus 

submitted — legal issues submitted on the record? 

COMMISSIONER OLSON: I guess I'd agree w i t h 

Commissioner Bailey, I do l i k e — I've always — one would 

l i k e t o ask questions too. So I don't know, t h i s same 

issue has come up recently with changes to the Water 

Quality Act, where appeals now to the Water Quality Control 

Commission go on the record of review. 

But there i s — there would be, then, an o r a l 

b r i e f i n g , then, i n f r o n t of the Commission so the 

Commission at least has an opportunity t o ask some 
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questions. So i f we did i t that way, so we s t i l l had that 

opportunity, I don't know i f I would have a problem. I 

guess the question would be whether we'd have the r i g h t 

people t o answer the questions, whether the counsel would 

be able t o — because they're kind of answering our 

questions at that point. I don't know i f that's r e a l l y 

appropriate, because they're not te c h n i c a l l y witnesses, 

but... 

And t h i s i s something that's going forward now, I 

know, with the Water Quality Control Commission, t r y i n g t o 

change things from de novo hearings so they don't have 

dupl i c a t i v e hearings, because the agency, I know, at some 

point was looking at a couple of major hearings where 

they'd have a two-week hearing i n f r o n t of the agency, and 

then they had the exact same hearing, two-week hearing, i n 

fr o n t of the Commission, and that was the purpose of th a t . 

CHAIRMAN FESMIRE: One of the issues t h a t we need 

to address i s , t h i s was f i r s t heard i n l a t e 2004. 

MR. CARR: Yes, s i r . 

CHAIRMAN FESMIRE: Are there any — I guess 

they're federal leases, so there probably are no lease-

expiration issues? 

MR. CARR: No, I'm aware of no lease expiration. 

CHAIRMAN FESMIRE: However, your c l i e n t s are — 

you know, everybody's c l i e n t s are e n t i t l e d t o a decision i n 
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a timely manner. But I'm — I think I can address the 

concerns of the Commission that I would be in c l i n e d towards 

an actual hearing, recognizing, of course, the expense and 

the time factor. But again, my opinion i s tha t we ought t o 

have a de novo hearing, as I think the Rules c a l l f o r and I 

think both your c l i e n t s and the Commission are e n t i t l e d . 

MR. CARR: We would l i k e a special day f o r those. 

I mean, there are three cases, and although they — the 

Devon cases were consolidated f o r hearing, i t does — I 

mean, the facts are d i f f e r e n t enough t h a t Bass wants t o 

present i t s case and Devon wants to present i t s cases. 

CHAIRMAN FESMIRE: So i t would be three hearings.. 

MR. CARR: Yeah, and we would hope t h a t we didn't 

have t o wait u n t i l the May Commission hearing. That's the 

concern here. There was a delay i n g e t t i n g the Examiner 

Hearing out, and the parties have been t r y i n g t o f i g u r e out 

what t o do with t h i s , and i t has been harder t o get a 

Commission Hearing. And I'm not complaining, don't hear i t 

t h a t way. I t ' s j u s t p r a c t i c a l l y t r y i n g t o get these 

people, whose names I know — 

(Laughter) 

MR. CARR: — c a l l i n g me. I s there any 

p o s s i b i l i t y of early April? I mean, i t would — We'd 

greatly appreciate i t . 

CHAIRMAN FESMIRE: I — Would anybody have a 

STEVEN T. BRENNER, CCR 
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recommendation f o r — r e a l i z i n g I have j u s t committed 

myself t o a hearing on the 13th and a d r i v e t o Midland 

t h e r e a f t e r , can we — I t h i n k the best way t o handle t h i s 

i s t o look a t the calendars and then by e-mail spet a — 

spet a s e c i a l session? — set a s p e c i a l meeting, p r i o r t o 

the May Commission meeting, because as you're aware, those 

— up u n t i l the May Commission meeting, we're going t o be 

p r e t t y much t i e d up a t the — 

MR. CARR: And there would be a March hearing 

where a d e f i n i t e date could be determined t o o . 

CHAIRMAN FESMIRE: Okay. So would the 

Commissioners be amenable t o checking our calendars and 

s e t t i n g a s p e c i a l hearing sometime i n e a r l y t o mid-May? 

MR. CARR: Or A p r i l ? 

CHAIRMAN FESMIRE: Or A p r i l ? Okay. 

COMMISSIONER BAILEY: That would be good w i t h me. 

CHAIRMAN FESMIRE: Okay. 

COMMISSIONER OLSON: I ' l l have t o look a t the 

calendar on t h a t . 

CHAIRMAN FESMIRE: So what w e ' l l do i n these 

t h r e e cases, Case Number 13,367, 13,368 and 13,372, i s t o 

continue them today, and we w i l l set a s p e c i a l hearing 

sometime p r i o r t o the May meeting. 

MR. CARR: Thank you, s i r . 

MR. BROOKS: Mr. Chairman, honorable 
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Commissioners, to avoid the necessity of givi n g new 

notices, which would be rather i d l e since everyone — the 

attorneys are a l l going to be personally n o t i f i e d , I would 

recommend tha t the statement be made f o r the record t h a t 

they are continued t i l l the March 23rd hearing, and by that 

time we w i l l have determined when the special hearing i s , 

and we can again continue i t t i l l t h a t time. 

CHAIRMAN FESMIRE: Absolutely correct. So f o r 

the record, Cause Number 13,367, 13,368 and 13,372 w i l l be 

continued u n t i l the March 23rd meeting of the O i l 

Conservation Commission, at which time a special s e t t i n g 

w i l l be announced, I hope. 

MR. CARR: Thank you, s i r . 

(Thereupon, these proceedings were concluded at 

10:10 a.m.) 

* * * 
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