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This matter came on f o r hearing before the O i l 
Conservation Commission, MARK E. FESMIRE, Chairman, on 
Tuesday, November 13th, 2007, a t the New Mexico Energy, 
Minerals and Natural Resources Department, 122 0 South Saint 
Francis Drive, Room 102, Santa Fe, New Mexico, Steven T. 
Brenner, C e r t i f i e d Court Reporter No. 7 f o r the State of 
New Mexico. 
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WHEREUPON, the f o l l o w i n g proceedings were had a t 

9:00 a.m.: 

CHAIRMAN FESMIRE: Let's go back on the record. 

Let the record r e f l e c t t h a t i t i s Tuesday, 

November 13th, 2007, t h a t t h i s i s a s p e c i a l meeting of the 

New Mexico O i l Conservation Commission. The s p e c i a l 

meeting i s t o address Case Number 14,015, i n the matter of 

the A p p l i c a t i o n of the New Mexico O i l Conservation D i v i s i o n 

f o r repeal of e x i s t i n g Rule 50 concerning p i t s and below 

grade tanks and adoption of a new r u l e governing p i t s and 

below grade tanks, closed loop systems and other 

a l t e r n a t i v e methods t o the foregoing, and amending other 

r u l e s t o conforming changes; statewide. 

For the record, the case was adjourned l a s t 

Friday l a t e i n the evening. We had f i n i s h e d the d i r e c t and 

cross-examination of Dr. Stephens. 

Due t o scheduling c o n f l i c t s , the O i l and Gas 

A c c o u n t a b i l i t y P r o j e c t has asked t h a t they be able t o put 

t h e i r witnesses on today. Counsel has agreed t o t h a t . I s 

t h a t c o r r e c t , counsel? 

MR. CARR: That's c o r r e c t . 

CHAIRMAN FESMIRE: Okay. Let the record r e f l e c t 

t h a t a l l counsel present i n d i c a t e d t h a t they had agreed t o 

i t . 

Let the record also r e f l e c t t h a t Commissioners 
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B a i l e y , Fesmire and Olson are a l l present, we t h e r e f o r e 

have a quorum. 

Since i t ' s been three days since we've l a s t been 

together, I'm going t o ask the attorneys t o renew t h e i r 

appearance a t t h i s time. 

Mr. Brooks? 

MR. BROOKS: David Brooks f o r the O i l 

Conservation D i v i s i o n . 

CHAIRMAN FESMIRE: Mr. Hiser? 

MR. HISER: E r i c Hiser f o r the New Mexico 

i n d u s t r y committee and Yates Petroleum Corporation. 

MR. CARR: Wi l l i a m F. Carr, the New Mexico 

i n d u s t r y committee, BP, ConocoPhillips and Dugan. 

MS. FOSTER: Karin Foster f o r the Independent 

Petroleum Association. 

MR. JANTZ: E r i c Jantz, the O i l and Gas 

A c c o u n t a b i l i t y P r o j e c t . 

MR. HUFFAKER: Greg Huffaker, C o n t r o l l e d 

Recovery, Inc. 

CHAIRMAN FESMIRE: I s t h a t a l l ? Not t h a t I'm 

disappointed, I j u s t want t o make sure everybody gets a 

chance. 

(Laughter) 

CHAIRMAN FESMIRE: Okay --

MS. FOSTER: I s C i t i z e n s f o r Clean A i r and Water 
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here? 

CHAIRMAN FESMIRE: Pardon, ma'am? 

MS. FOSTER: I s Ci t i z e n s f o r Clean A i r and Water 

here? I d i d n ' t hear a — 

MR. BROOKS: Ms. B e l i n had i n d i c a t e d p r e v i o u s l y 

t h a t she could not be here today. 

DR. NEEPER: To save you concern, we're w i t h o u t 

r e p r e s e n t a t i o n today. I t h i n k our counsel has a d i f f e r e n t 

case. 

CHAIRMAN FESMIRE: Okay. 

Pursuant t o the agreement previous, Mr. Jantz, 

are you ready t o begin your case today? 

MR. JANTZ: I am, Mr. Chairman. 

CHAIRMAN FESMIRE: Are you going t o giv e any s o r t 

of an opening statement, or p a r t of an opening statement? 

MR. JANTZ: We gave our — OGAP gave i t s opening 

statement a t the beginning of the hearing on October 2 2nd, 

so I t h i n k we could go s t r a i g h t t o the witnesses. 

CHAIRMAN FESMIRE: Okay, who's your f i r s t 

w itness, Mr. Jantz? 

MR. JANTZ: I'd l i k e t o c a l l Dr. Theo Colborn. 

CHAIRMAN FESMIRE: Okay, Dr. Colborn, would you 

please come forward? Dr. Colborn, before you s i t down 

would you r a i s e your r i g h t hand and be sworn? 

(Thereupon, the witness was sworn.) 

STEVEN T. BRENNER, CCR 
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(Off the record) 

THEO COLBORN, 

the witness h e r e i n , having been p r e v i o u s l y duly sworn upon 

her oath, was examined and t e s t i f i e d as f o l l o w s : 

DIRECT EXAMINATION 

BY MR. JANTZ: 

Q. Good morning, Dr. Colborn. Would you int r o d u c e 

y o u r s e l f , please? 

A. My name i s Theo Colborn. I am an environmental 

h e a l t h a n a l y s t , president of TEDX, a 502.C.3 o r g a n i z a t i o n 

located i n Paonia, Colorado, and a professor a t the 

U n i v e r s i t y of F l o r i d a , G a i n e s v i l l e . 

Q. Could you give us a b r i e f summary of your 

education and experience, please? 

A. I have a BS i n pharmacy from Rutgers U n i v e r s i t y 

i n New Jersey; an MA i n freshwater ecology from Western 

State College, Gunnison, Colorado; and a PhD i n zoology 

from the U n i v e r s i t y of Wisconsin, Madison, w i t h d i s t r i b u t e d 

minors i n epidemiology, t o x i c o l o g y and water chemistry. 

My f i e l d and la b o r a t o r y research f o r the graduate 

l e v e l degrees involved t r a c k i n g the m o b i l i z a t i o n of low 

l e v e l s of t o x i c t r a c e metals i n h i g h - a l t i t u d e streams i n 

Colorado. 

I n 1985 I moved t o Washington, DC, on a 

f e l l o w s h i p from the US Congress's O f f i c e of Technology 
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Assessment and l a t e r established and ran the w i l d l i f e and 

contaminants program at World W i l d l i f e Fund u n t i l 2003. 

I have served on the US EPA Science Advisory 

Board and several EPA panels, the US and Canadian State 

Department's I n t e r n a t i o n a l J o i n t Commission's Ecosystem 

Health Committee since 1989, and advised Environment 

Canada, Health Canada, the US Fish and W i l d l i f e Service, 

the US Department of the I n t e r i o r , the Centers f o r Disease 

Control and Prevention, Agency f o r Toxic Substances and 

Disease Registry, and s i m i l a r government agencies i n 

Europe, the United Kingdom, Japan and Denmark. 

I have published i n s c i e n t i f i c j o u r n a l s and books 

on the e f f e c t s of lo w - l e v e l and/or ambient exposure t o 

t o x i c chemicals, which has i n i t i a t e d a c t i o n a t the s t a t e , 

n a t i o n a l and i n t e r n a t i o n a l l e v e l t o improve the p r o t o c o l s 

f o r t e s t i n g chemicals when determining t h e i r s a f e t y . 

I n 2 002 I returned home t o Paonia, Colorado, 

where I est a b l i s h e d TEDX, The Endocrine D i s r u p t i o n 

Exchange, whose goal i s t o reduce the use of and exposure 

t o chemicals t h a t i n t e r f e r e w i t h human development and 

f u n c t i o n . TEDX's mission i s t o provide o b j e c t i v e t e c h n i c a l 

i n f o r m a t i o n t o a wide range of c l i e n t e l e , i n c l u d i n g p o l i c y 

makers. 

Q. Dr. Colborn, does any of your research i n v o l v e , 

and has any of your past research i n v o l v e d , the e f f e c t s of 

STEVEN T. BRENNER, CCR 
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hazardous chemicals on human beings? 

A. Yes. 

Q. I ' d l i k e t o show you what has been marked and — 

CHAIRMAN FESMIRE: Mr. Jantz, would you l i k e t o 

approach the witness? 

MR. JANTZ: Please. 

CHAIRMAN FESMIRE: Go ahead. 

MR. JANTZ: Thank you, Mr. Commissioner. 

Q. (By Mr. Jantz) I ' d l i k e t o show you the document 

lab e l e d E x h i b i t 1 f o r OGAP's prehearing statement. I t ' s 

your c u r r i c u l u m v i t a e . I s t h a t a f a i r and accurate 

r e p r e s e n t a t i o n — 

A. Yes. 

Q. — of your CV? 

A. I t i s . 

MR. JANTZ: Thank you. At t h i s p o i n t , Mr. 

Chairman, members of the Commission, I ' d l i k e t o q u a l i f y 

Dr. Colborn as an expert i n environmental h e a l t h and move 

t h a t E x h i b i t 1 be accepted i n t o evidence. 

CHAIRMAN FESMIRE: I s there any ob j e c t i o n ? 

MR. CARR: No o b j e c t i o n . 

MR. HISER: No o b j e c t i o n . 

CHAIRMAN FESMIRE: Let the record r e f l e c t t h a t 

t h e r e was no o b j e c t i o n , so we so admit the — E x h i b i t 1 

w i l l be so admitted and her c r e d e n t i a l s accepted as an 
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expert. 

MR. JANTZ: Thank you, Mr. Chairman. 

Q. (By Mr. Jantz) Dr. Colborn, I understand t h a t 

you have a PowerPoint presentation today. Would you l i k e 

t o begin th a t ? 

A. Yes. I'm here t o speak t o you about the p o s s i b l e 

h e a l t h e f f e c t s — 

MS. FOSTER: Mr. Chairman, I would a c t u a l l y 

o b j e c t t o the use of t h i s PowerPoint p r e s e n t a t i o n . This 

was not d i s t r i b u t e d t o counsel, I do not have a copy of 

t h i s , and i f she would l i k e t o t a l k about i t I would a t 

l e a s t l i k e f i v e minutes t o review a l l the s l i d e s myself 

p r i o r t o her t e s t i f y i n g . 

MR. JANTZ: I n f a c t , your Honor, the substance of 

t h i s PowerPoint presentation i s i n OGAP E x h i b i t 3. I t 

includes a l l the graphs, as w e l l as Dr. Colborn's w r i t t e n 

testimony. 

Moreover, we're only using i t as a demonstrative 

e x h i b i t . I f counsel would l i k e a few minutes t o review the 

s l i d e s , I have no problem w i t h t h a t . 

MS. FOSTER: I would. 

CHAIRMAN FESMIRE: Okay. Having s t a r t e d n e a r l y 

10 minutes ago, we w i l l now take a 10-minute break t o allow 

Ms. Foster t o review the e x h i b i t s . 

We'll reconvene at 20 minutes a f t e r nine. 
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MS. FOSTER: Thank you. 

(Thereupon, a recess was taken a t 9:10 a.m.) 

(The f o l l o w i n g proceedings had a t 9:20 a.m.) 

CHAIRMAN FESMIRE: Let's go back on the record. 

Ms. Foster, d i d you get a chance t o review the 

e x h i b i t ? 

MS. FOSTER: I d i d , thank you f o r your 

indulgence, Mr. Chairman. I d i d review them, and th e r e was 

also another e x h i b i t t h a t Mr. Jantz showed me concerning 

OGAP's other witness, which we would not — which had not 

been given t o counsel, but he d i d show me t h a t second 

e x h i b i t , and I have asked him t o give me hard copies of 

t h a t , but t h a t p e r t a i n s t o t h e i r next witness. 

As t o t h i s e x h i b i t , thank you f o r a l l o w i n g me t o 

review i t . 

CHAIRMAN FESMIRE: Okay. Mr. Jantz, would you 

please continue? 

MR. JANTZ: Thank you, Mr. Chairman. 

Q. (By Mr. Jantz) Dr. Colborn, would you care t o 

present your PowerPoint? 

A. Yes. 

Q. Thank you. 

A. I am here t o speak t o you about the p o s s i b l e 

h e a l t h e f f e c t s of the chemicals t h a t were detected by the 

o i l and gas i n d u s t r y , which i t submitted t o the P i t Rule 
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task f o r c e , i n a t l e a s t one sample i n each of the s i x 

d r i l l i n g reserve p i t s i n New Mexico, and the data were 

submitted t o TEDX on May 16th, 2007. 

Q. So, Dr. Colborn, your a n a l y s i s i s based on 

i n d u s t r y data? 

A. Yes. 

Q. Thank you. Please go on. 

A. Okay, thank you. 

To do t h i s , I w i l l provide some background f o r 

the Commission on how and why TEDX s t a f f s t r u c t u r e d t he 

in f o r m a t i o n t h a t you have i n handout about the h e a l t h 

e f f e c t s of the chemicals found i n the s i x New Mexico p i t s . 

Q. Now Dr. Colborn, when you t a l k about your handout 

are you t a l k i n g about OGAP E x h i b i t 3? And may I approach 

the witness — 

CHAIRMAN FESMIRE: You may, s i r . 

MR. JANTZ: — Mr. Chairman? 

THE WITNESS: No — 

MR. JANTZ: That's e s s e n t i a l l y what you — 

THE WITNESS: Okay, t h i s i s what I submitted. 

MR. JANTZ: Yeah. 

THE WITNESS: I s i t a l l — then both of them are 

here, i t ' s i n one — 

MR. JANTZ: Yeah, yeah. 

THE WITNESS: Oh, okay. Yes, I'm so r r y . I 
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looked a t the top only. A l l r i g h t , f i n e . 

Q. (By Mr. Jantz) Please continue, Dr. Colborn. 

A. I w i l l discuss how we use the i n f o r m a t i o n on the 

m a t e r i a l s — oh, l e t me see — yeah, how we went ahead and 

we s t a r t e d t o s t r u c t u r e the i n f o r m a t i o n , and I w i l l discuss 

how we used the in f o r m a t i o n on the m a t e r i a l s a f e t y data 

sheets t h a t accompany chemicals t h a t can be harmful. 

And f o r comparison purposes I w i l l then present 

an overview of an analysis of the poss i b l e h e a l t h e f f e c t s 

of the chemicals t h a t are used i n gas and o i l p r o d u c t i o n i n 

New Mexico. 

I w i l l then provide a s i m i l a r a n a l y s i s of the 

chemicals t h a t were reported i n the residues from s i x gas 

and o i l d r i l l i n g reserve p i t s from two regions i n New 

Mexico, and w i l l close w i t h a look a t the residues i n 

r e l a t i o n t o the chemicals on the CERCLA and EPCRA l i s t s of 

t o x i c chemicals. 

So f o r three years TEDX has received the names of 

products used i n o i l and gas f i e l d s i n New Mexico. As the 

i n f o r m a t i o n came i n , we entered the names of the products 

i n t o an Excel spreadsheet, and when the i n f o r m a t i o n was 

a v a i l a b l e we l i s t e d t h e i r chemical i n g r e d i e n t s as w e l l . 

We then searched the peer-reviewed l i t e r a t u r e and 

government and i n d u s t r y documents f o r the h e a l t h of the 

chemicals. 
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As we entered the h e a l t h e f f e c t s of the chemicals 

they broke out i n t o 14 d i f f e r e n t c a t e g o r i e s , and t o date 

th e r e are now 14 3 0 c i t a t i o n s i n our database t o pack up our 

f i n d i n g s . 

When a m a t e r i a l safety data sheet, or an MSDS, 

was a v a i l a b l e f o r a p a r t i c u l a r product we also entered t h a t 

i n f o r m a t i o n i n t o the h e a l t h - e f f e c t s columns on the 

spreadsheet. We found t h a t the h e a l t h i n f o r m a t i o n on the 

MSDS's i s l i m i t e d , i t provides data about the immediate 

acute t o x i c e f f e c t s of the chemicals i n the product but i n 

most cases does not take i n t o c o n s i d e r a t i o n the long-term 

delayed h e a l t h e f f e c t s , other than cancer. 

The purpose of the MSDS i s t o a l e r t those 

handling the product and those p r o v i d i n g emergency response 

assistance i n the case of a s p i l l or accident. When the 

use of r e s p i r a t o r s , eye p r o t e c t i o n , s u i t i n g up and hosing 

down a f t e r handling the product i s needed, i t w i l l appear 

on the MSDS. The MSDS's may only l i s t one or two of the 

chemicals i n a product, and the sheets do not have t o 

account f o r 100 percent of a product. 

Next. 

The l a s t time TEDX updated the New Mexico 

spreadsheet, there were 214 products and 172 d i f f e r e n t 

chemicals on the l i s t . We were able t o f i n d h e a l t h e f f e c t s 

f o r 94 percent of the products. The other s i x percent 
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represents the products f o r which t h e r e i s no i n f o r m a t i o n 

because i t i s e i t h e r p r o p r i e t a r y or no h e a l t h s t u d i e s could 

be found. 

Of the 94-percent products t h a t had h e a l t h 

e f f e c t s , only 17 percent had one t o t h r e e e f f e c t s , and 83 

percent had f o u r t o 14 e f f e c t s . 

I n l o o k i n g a t a l l the products again, 4 3 percent 

contained endocrine d i s r u p t o r s . That i s , they have the 

p o t e n t i a l f o r adverse h e a l t h e f f e c t s on the hormone systems 

t h a t c o n t r o l the c o n s t r u c t i o n of our bodies and how we 

f u n c t i o n . They are e s p e c i a l l y damaging du r i n g the e a r l i e s t 

stages of development, before b i r t h . 

Q. Now Dr. Colborn, could I i n t e r r u p t you f o r a 

second? What are the i n d i c a t i o n s of exposure t o endocrine 

d i s r u p t o r s ? 

A. Well, from f e r t i l i z a t i o n t o b i r t h the baby i s 

under the c o n t r o l of numerous hormones and a u x i l i a r y enzyme 

systems t h a t a c t u a l l y operate i n the range of about a p a r t 

per b i l l i o n down t o less than a p a r t per t r i l l i o n . Very 

low concentrations. 

And there i s now a growing l i s t of chemicals t h a t 

have been i d e n t i f i e d t h a t can i n t e r f e r e w i t h the hormone 

systems t h a t c o n t r o l how a baby i s constructured [ s i c ] and 

a l t e r how the c h i l d w i l l f u n c t i o n l a t e r i n l i f e . I n other 

words, they i n t e r f e r e w i t h the programming, j u s t l i k e the 
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programming of a computer of the c h i l d . 

The endocrine d i s r u p t o r s can i n t e r f e r e w i t h the 

programming of the b r a i n and the v i t a l organs and undermine 

i n t e l l i g e n c e and behavior and the a b i l i t y t o reproduce, and 

more r e c e n t l y , we are discovering now, they can cause what 

we c a l l second-generation cancers, p r e c i p i t a t e a cancer i n 

the o f f s p r i n g of the parents who were exposed. 

Consequently, the expression of damage r e s u l t i n g 

from a d u l t exposure, then, t o endocrine d i s r u p t o r s has t o 

be — can be manifested i n the c h i l d , and we c a l l these 

t r a n s - g e n e r a t i o n a l h e a l t h e f f e c t s . 

Q. Thank you. 

A. Here we see a p a t t e r n . What we d i d , then, was t o 

break out the data. We had i t th e r e , we d i d n ' t know what 

t o do w i t h i t . And I said, Well, l e t ' s s t a r t o r g a n i z i n g 

t h i s and l o o k i n g a t i t and see i f there i s any k i n d of a 

p a t t e r n t o what we are seeing. And you see a p a t t e r n here 

of the p o s s i b l e h e a l t h e f f e c t s t h a t our data a n a l y s i s 

produced by the 172 chemicals i n the products used t o 

generate and d e l i v e r gas and o i l i n New Mexico. 

For v i s u a l purposes, we've p l o t t e d only the top 

nine e f f e c t s . And I can take i t across here, I'm sure. 

I t ' s s k i n and eye i r r i t a t i o n — Let me see, i t would 

probably be next r e s p i r a t o r y , g a s t r o i n t e s t i n a l , 

n e u r o l o g i c a l — I d i d n ' t want t o shine t h i s i n your face, 
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I'm s o r r y . 

MR. HISER: That's okay. 

THE WITNESS: Deadly, you know. 

MR. HISER: Uh-huh. 

THE WITNESS: — cardiovascular, kidney, immune 

response, reproduction and cancer. 

You can see t h a t , the f u l l numerical breakout of 

the hard copies of t h i s , by the way, again i n t h a t handout 

t h a t you have. 

Across the bottoms of the graphs, you w i l l see 

the names of the h e a l t h e f f e c t s . The hei g h t of the bars 

represent the percentage of the chemicals on the l i s t t h a t 

can cause t h a t p a r t i c u l a r e f f e c t . 

As you can see from l e f t t o r i g h t , those e f f e c t s 

on the l e f t are more l i k e l y — I don't dare use t h i s , okay. 

On the l e f t they're more l i k e l y t o damage — cause damage 

t o the s k i n , eyes, sinus, nose, t h r o a t , lung and stomach. 

And they also have immediate neurotoxic e f f e c t s ranging 

from headaches, blackouts, memory l o s s , confusion, complete 

exhaustion and permanent neuropathies. 

Some of the chemicals have been i d e n t i f i e d as 

s e n s i t i z e r s because they have a tendency t o cause 

a l l e r g i e s . 

Now you see a lower percentage of the chemicals 

cause disor d e r s t h a t develop slowly, such as the immune, 
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cardiovascular, kidney, reproductive organ damage and 

cancer. And you can see i n t h i s p a r t i c u l a r p a t t e r n t h e r e 

are less than 40 percent. 

These h e a l t h e f f e c t s are o f t e n d i f f i c u l t t o 

diagnose e a r l y on except f o r the immediate i r r i t a t i o n 

problems t h a t you see, and t r y i n g t o l i n k them w i t h an 

environmental contaminant would be almost impossible f o r a 

p h y s i c i a n i n the course of t r y i n g t o do a diagnosis w i t h a 

p a t i e n t . 

Q. (By Mr. Jantz) And why i s t h a t , Dr. Colborn? 

A. Well, because f o r one t h i n g , the doctor — many 

of these e f f e c t s are the k i n d of common t h i n g s you see, 

p r e v i r a l i n f e c t i o n s , people get asthma, they get — 

t y p i c a l l y the average k i n d of annoyance k i n d of d i s o r d e r s 

t h a t we have t h a t they go t o the doctor's f o r treatment. 

And remember, doctors are very, very — they do 

not do much i n terms of doing case h i s t o r i e s w i t h t h e i r 

p a t i e n t s . You come i n w i t h a sinus i n f e c t i o n , the doctor 

wants t o t r e a t i t . He's not i n t e r e s t e d i n t r y i n g t o f i n d 

out where you've developed i t . 

And i f the problem p e r s i s t s and the doctor may 

ask a few more questions, i n many instances the p a t i e n t s 

don't even know they're exposed, nor do the doctors know 

t h a t t h e r e are chemicals l i k e t h i s i n the environment. And 

i t would take a very b r i l l i a n t doctor t o be able t o l i n k 
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any chemical, believe me, w i t h any p a r t i c u l a r e f f e c t 

because doctors are not t r a i n e d t o do t h i s . 

Q. Thank you. 

A. Now, have we got the next one up? Yes, okay. 

Upon breaking out the h e a l t h e f f e c t s of only the 

water-soluble chemicals used i n New Mexico, the sequence of 

disorder s barely s h i f t s , as you can see again, but these 

are only the water-soluble ones. And here you see a 

p a t t e r n t h a t looks a l i t t l e more t o x i c . And as you can 

see, down here we're g e t t i n g up t o about 50 percent. Close 

t o a hundred percent, s k i n , eye and s e n s i t o r y — sensory 

organ i r r i t a t i o n and damage. 

And you can see over here, r i g h t on the r i g h t , 

w i l d l i f e e f f e c t s do begin t o appear i n the top nine of the 

h e a l t h e f f e c t s . 

Next. 

I n order t o produce t h i s graph, we took 

i n d u s t r y ' s t e s t r e s u l t data from the s i x New Mexico reserve 

p i t s t h a t OGAP send t o TEDX l a s t May 2 6th. We put the 

chemicals, then, i n t o an Excel spreadsheet and s i m i l a r l y 

searched t h e i r h e a l t h e f f e c t s i n the peer-reviewed 

l i t e r a t u r e and government and i n d u s t r y documents. 

So the 51 chemicals t h a t were detected produced a 

h e a l t h p a t t e r n even more t o x i c than anything we have 

discovered thus f a r . 
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We found t h a t 43 of the 51 chemicals t h a t were 

detected i n the p i t were not on our l i s t of chemicals used 

t o produce gas and o i l i n New Mexico, and many of the 

chemicals are a t concentrations w e l l above s t a t e and 

f e d e r a l s a f e t y l e v e l s . 

Since only e i g h t chemicals detected i n the p i t s 

matched the chemicals i n our New Mexico spreadsheet, we 

asked t o see the chemical a n a l y t i c a l p r o t o c o l s used t o t e s t 

the p i t residues and found t h a t except f o r those e i g h t 

chemicals, the p i t residue study design d i d not i n c l u d e 

t e s t i n g f o r the other chemicals on the l i s t . 

The chemicals t h a t overlap included naphthalene 

and seven metals: arsenic, cadmium, mercury, z i n c , lead and 

copper. 

Q. Now, Dr. Colborn, have you reviewed the O i l 

Conservation D i v i s i o n ' s Excel spreadsheet, which was t h e i r 

E x h i b i t 16, t h a t had the data about t h e i r sampling r e s u l t s ? 

A. I only got t o see i t l a t e yesterday afternoon. 

Q. Okay. 

A. And I d i d look at i t . I t was very cursory, but I 

d i d see i t . 

Q. Was there overlap between the two? 

A. Well, I made a l i t t l e k i c k - o f f note here. Here 

we go. Where i s my sheet? 

There was an overlap of 22 chemicals. 
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Q. Okay. I also had a quick question about the 

number of chemicals used i n o i l and gas operations i n New 

Mexico, versus the number t h a t are i n p i t s . 

Not a l l these chemicals are going t o appear i n 

p i t s ; i s t h a t accurate? 

A. That's accurate. 

Q. But do the pa t t e r n s t h a t you describe here f o r 

h e a l t h e f f e c t s s t i l l h old, regardless of the chemicals i n 

the p i t s ? 

A. I'm t r y i n g t o f i g u r e out what you're asking me, 

E r i c . 

CHAIRMAN FESMIRE: Mr. Jantz, would you re-ask 

t h a t question? 

MR. JANTZ: I c e r t a i n l y w i l l . 

THE WITNESS: Yes — 

Q. (By Mr. Jantz) The p a t t e r n — the h e a l t h 

p a t t e r n s you describe, you described — you found p a t t e r n s 

of h e a l t h e f f e c t s from the chemicals t h a t are found i n p i t s 

and t h a t are found i n o i l and gas — 

A. Yes. 

Q. — operations. 

A. Uh-huh. 

Q. Do these patterns hold regardless of where the 

chemicals are used? 

A. Oh, yes, the i n t e r e s t i n g t h i n g i s t h a t we are 
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also l o o k i n g a t Colorado, we've been l o o k i n g a t New Mexico 

i n b u i l d i n g these basic h e a l t h p a t t e r n s . The h e a l t h 

p a t t e r n s have been almost i d e n t i c a l . The top f o u r here, 

a l l the s k i n , eye, r e s p i r a t o r y — what's the other one i n 

there? Okay, oh, yes, r e s p i r a t o r y and neuro and 

g a s t r o i n t e s t i n a l have held a t the top of the l i s t — 

Q. Okay. 

A. — no matter what we've looked also. 

We also are t r y i n g t o do s e n s i t i v i t y t e s t i n g w i t h 

t h i s , because there's not much you can do w i t h i t , but we 

oftentimes j u s t took — dropped out — took a computer 

dropout type of t h i n g , i t ' s — l e t the computer throw out a 

number of chemicals, you know, j u s t l o o s e l y and unbiased i n 

any way, and a c t u a l l y kept g e t t i n g the same p a t t e r n as we 

s t a r t e d b u i l d i n g t h i s . We d i d n ' t s t a r t l o o k i n g f o r the 

p a t t e r n u n t i l we had about h a l f the data t h a t we have now, 

p a r t i c u l a r l y f o r Colorado, and as we kept adding the 

p a t t e r n h eld. There may be a s h i f t , a percentage s h i f t , as 

we kept adding new chemicals, but i t d i d n ' t change t h i s 

p a r t i c u l a r p a t t e r n a t a l l . So I t h i n k t h i s i s the k i n d of 

p a t t e r n you would expect. 

And again, the ones t h a t you can see immediately 

again are on the l e f t . These others are always the longer-

term delay problems, would be on the r i g h t . 

Q. Thank you. Please continue. 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

1431 

A. Now I ' d l i k e t o go back t o review j u s t — what I 

j u s t showed you once more, and — F l i p again. Again. 

Here you see the o v e r a l l p a t t e r n of the p o s s i b l e 

h e a l t h e f f e c t s f o r a l l chemicals used i n New Mexico. And 

then here you see the p a t t e r n f o r only the water-soluble 

chemicals used i n New Mexico. They overlay. And then here 

you see the p a t t e r n f o r the 51 chemicals reported i n s i x 

d i f f e r e n t p i t residues. 

So i n c l o s i n g — Next graph. 

I n c l o s i n g , t h i s graph i s based on the percentage 

of the 51 chemicals — t h a t would be white bars — found i n 

the s i x p i t s t h a t are on the Superfund or CERCLA, and I 

guess because I am t e s t i f y i n g , I ' d b e t t e r read out what 

CERCLA i s . That i s the Comprehensive Environmental 

Response, Compensation and L i a b i l i t y Act, summary data f o r 

2005, p r i o r i t y l i s t of hazardous substances. 

And then on the EPCRA l i s t , the Emergency 

Planning and Community Right t o Know Act, s e c t i o n 313, 

chemical l i s t f o r r e p o r t i n g year 2 006. 

And the EPCRA l i s t s of l i s t s , which i s new, 

they've j u s t done t h i s , and t h a t ' s a consolidated l i s t of 

chemicals subject t o the Emergency Planning and Community 

Right t o Know Act, and sect i o n 112.(r) of the Clean A i r 

Act. 

So as you can see here, about 75 percent of the 
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chemicals t h a t were i n the p i t are on the CERCLA l i s t , the 

Superfund l i s t , and then the EPCRAs drop down t o about 50, 

and then the EPCRA l i s t of l i s t s i s higher. 

And then f o r the 13 chemicals t h a t were found 

over the l i m i t s which the committee r e p o r t — the 

government — the i n d u s t r y r e p o r t provided f o r us, we now 

f i n d t h a t on the CERCLA l i s t you're jumping up t o 84 

percent of those t h a t are on the o v e r - t h e - l i m i t f o r safe 

l e v e l s i n the State of New Mexico. And then jumping over 

t o about 70 percent here f o r the two EPCRAs. 

And t h a t ' s my testimony. 

MR. JANTZ: Thank you, Dr. Colborn. 

I ' d l i k e t o o f f e r t h i s witness f o r cross-

examination. 

CHAIRMAN FESMIRE: Mr. Brooks? 

MR. BROOKS: No questions, your Honor. 

CHAIRMAN FESMIRE: Mr. Hiser? 

MR. HISER: Oh, I'm sure I have a couple 

questions. 

CROSS-EXAMINATION 

BY MR. HISER: 

Q. Thank you, Dr. Colborn. I n your o p i n i o n , what's 

the t e c h n i c a l d i s t i n c t i o n between the terms "hazard" and 

" r i s k " as you would use them as an environmental h e a l t h 

p r o f e s s i o n a l ? 
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A. Hazard b a s i c a l l y measures the probable i n terms 

of h e a l t h , h e a l t h e f f e c t s , and r i s k i s based on exposure. 

Q. And the i n f o r m a t i o n t h a t you've been p r e s e n t i n g 

here so f a r today, has i t been mostly i n terms of hazard? 

A. Yes. 

Q. Now, i s i t t r u e t h a t the — t h a t whether or not 

those hazards would be r e a l i z e d i s going t o depend upon the 

dose of the r e c e i v i n g organism, whether t h a t be a human or 

something else? 

A. Yes. 

Q. And — 

A. I ' l l take t h a t back. Dose and t i m i n g . 

Q. Dose and timing? 

A. Timing. 

Q. So there may be a d i f f e r e n c e between a short-term 

high dose and a long-term chronic exposure? 

A. And the s t a t e of development the i n d i v i d u a l i s i n 

du r i n g i t s exposure period . 

Q. Okay. Now don't your t a b l e s b a s i c a l l y s o r t of 

confirm, I t h i n k an observation was made by the OCD s t a f f 

t h a t a l l 172 chemicals could be t o x i c i f the dose was high 

enough? 

A. I don't know. I haven't seen — Okay, I don't 

know what the OCD said. 

Q. That's f i n e . 
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A. Well, c e r t a i n l y , I get t h i s argument a l l the 

time, I ' l l t e l l you t h a t . You can d r i n k too much water, 

y o u ' l l d i e — 

Q. Uh-huh. 

A. — so — Okay. 

Q. Okay. Now i s i t your testimony today b a s i c a l l y 

t h a t i f the chemical has the p o t e n t i a l t o produce an 

adverse e f f e c t or hazard, as you've demonstrated, t h a t i t ' s 

then the OCD's r e s p o n s i b i l i t y t o i d e n t i f y and r e g u l a t e t h a t 

chemical? I s t h a t what you're asking the Commission t o do 

today? 

A. I want them t o take i t i n t o c o n s i d e r a t i o n , yes. 

Q. Okay, take i t i n t o c o n s i d e r a t i o n i n what way? 

A. I n terms of how they manage the use and the 

dis p o s a l of the chemicals. 

Q. And so as an environmental h e a l t h p r o f e s s i o n a l , 

what t o o l s are you recommending t o the Commission t h a t they 

use i n doing th a t ? I dose going t o be important t o th a t ? 

A. Yes, dose w i l l be very important t o t h a t . 

Q. From your eva l u a t i o n of the l i t e r a t u r e and the 

work t h a t TEDX has done, which of the chemicals t h a t you've 

looked a t do you believe are present i n d r i l l i n g p i t s a t 

l e v e l s t h a t might be high enough t o produce the types of 

adverse e f f e c t s t h a t you've l i s t e d i n your table? 

A. I j u s t gave you t h a t . Can we go back through? 
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Q. So t h i s i s ones t h a t you b e l i e v e would be high 

enough t o a c t u a l l y have an e f f e c t , based on a dose-response 

evaluation? 

A. You're going t o s t a r t ranking chemicals, you 

could go back and s t a r t working w i t h the bar graphs t h a t I 

gave you, l o o k i n g a t the p a t t e r n . 

With hazardous chemicals, the way t o deal w i t h i t 

i s t o t r y t o reduce exposure as much as p o s s i b l e . 

Q. Correct. 

A. So i f we use technology t h a t can reduce exposure, 

l e t ' s go f o r i t . 

Q. I s there any reason t o reduce exposure i f t h a t 

exposure i s not a t a l e v e l t h a t would cause an e f f e c t ? 

A. I t h i n k we j u s t showed you t h a t a number of these 

chemicals i n the p i t s are a t the l e v e l s , a t exposures a t 

which they need t o be taken care of. 

Q. Well, I guess I'm confused, Dr. Colborn, because 

I don't know t h a t I saw any dose i n f o r m a t i o n presented i n 

your i n f o r m a t i o n . Which of your graphs shows us a dose 

exposure? Could you put i t back up? 

A. I don't. 

Q. Well then how can you conclude t h a t there's going 

t o be an e f f e c t based on the dose? 

A. Because — Well, do you want t o take a p a r t i c u l a r 

chemical? Let's look at arsenic. We're g e t t i n g — Let's 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

1436 

take lead. We have learned now t h a t the l e v e l s t h a t we 

thought were safe 2 5 years ago f o r lead now — are more 

than an order of magnitude lower now i n terms of what we 

know about the damage t o our c h i l d r e n ' s brains and how 

they've developed. Lead a t extremely low doses now has 

been l i n k e d w i t h c r i m i n a l behavior, as you get o l d e r . We 

d i d n ' t know t h a t 20 years ago. 

Q. Well, once again, Dr. Colborn — 

A. Well, here's the problem. None of these 

chemicals have been t e s t e d f o r the e f f e c t s t h a t we're 

concerned about. 

Q. I ' l l repeat my question, though, which i s t h a t 

t h a t ' s a hazard of lead, and I don't t h i n k t h a t anybody i n 

t h i s room i s going t o dispute the hazard t h a t lead my pose. 

The question i s , do the d r i l l i n g p i t s or the m a t e r i a l s here 

have an amount of lead t h a t a person could r e c e i v e a dose 

t h a t would cause the e f f e c t t h a t you're — t h a t i s of 

concern t o you, and have you shown t h a t i n your testimony 

today? 

A. I have not shown t h a t i n my testimony, because i f 

I s t a r t e d doing t h a t , we would be here f o r a week going 

through the l i t e r a t u r e , and then I would have t o take 

chemical by chemical by chemical, because we have t o look 

a t cumulative exposure as w e l l . 

Q. But you would agree t h a t as an environmental 
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h e a l t h p r o f e s s i o n a l making a recommendation t o a p o l i c y -

s e t t i n g body l i k e the Commission, t h a t l o o k i n g a t t h a t 

dose-response r e l a t i o n s h i p i s an important aspect of what 

should be done? 

A. D e f i n i t e l y . 

Q. Are you f a m i l i a r w i t h the EPA a n a l y t i c a l methods 

t h a t were used i n the OCD and i n d u s t r y sampling programs 

A. I saw what they wrote. I was not impressed. 

Q. Okay. And what would be — Are those EPA methods 

g e n e r a l l y deemed t o be appropriate and adequate t o giv e — 

A. Not anymore. 

Q. Not anymore. And what would be your c r i t i q u e of 

those EPA methods? 

A. I'm a f r a i d I can't answer t h a t question w i t h o u t 

— I would have t o look — go back and look a t i t and be 

very c a r e f u l about i t . 

But I know one t h i n g . We have not t e s t e d any 

chemical today f o r i t s endocrine e f f e c t on the developing 

embryo, using a v e r i f i e d , v a l i d a t e d assay t o t e s t the 

chemicals. And also I though — One t h i n g I do know, I 

thought EPA's l i s t was short on the number of chemicals 

t h a t they needed t o look f o r . 

Q. EPA's l i s t ? 

A. (Nods) 

Q. Does EPA's — while we're on t h a t , under the 
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Toxic Substances Control Act review the chemicals? 

A. Pardon me, I can't hear you. 

Q. Does EPA under the Toxic Substances Control Act 

review the chemicals before they're released on the market? 

A. No. 

Q. They do not. 

A. They do, but they're l o o k i n g a t t r a d i t i o n a l 

t o x i c o l o g y . They're not l o o k i n g a t the new way t o look a t 

and determine the s a f e t y of chemicals. 

Q. And when you say t h a t they're not l o o k i n g a t t h a t 

new way, i s t h a t new way g e n e r a l l y accepted now i n the 

s c i e n t i f i c community? 

A. Pardon me? 

Q. I s t h a t , quote, new way g e n e r a l l y accepted i n the 

s c i e n t i f i c community? 

A. The s c i e n t i f i c community accepts i t , but the 

r e g u l a t o r y agencies have not f i g u r e d out how t o take t h a t 

knowledge and i n t e r p r e t i t i n t o — and get i t i n t o the 

r e g u l a t o r y process, because they've based t h e i r — a l l of 

t h e i r s tudies and the h e a l t h e f f e c t s of chemicals on h i g h -

dose t e s t i n g on a d u l t animals, and then e x t r a p o l a t i n g down 

t o the lowest dose on the bar, on the — you know, on the Y 

a x i s , and you cannot p r e d i c t what k i n d of e f f e c t s chemicals 

are going t o have on a developing embryo. You cannot 

p r e d i c t t h a t from high-dose t e s t i n g . 
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And EPA i s having a d i f f i c u l t time r i g h t now 

working on t h i s issue. There's a l o t of i n t e r n a l work 

going on, on i t . They're under review by Congress because 

of t h i s lack of using the knowledge t h a t we have gained 

about chemicals and t h e i r use. 

But I ' l l be q u i t e frank w i t h you. The chemicals 

t h a t are i n your p i t l i s t are dangerous chemicals. They're 

chemicals t h a t are extremely t o x i c . And i f you would gi v e 

me time I can — believe me, I can go back. I need my 

computer i n f r o n t of me, I need my spreadsheets, and I 

could answer your questions b e t t e r . But you're d e a l i n g 

w i t h chemicals t h a t are immediately t o x i c . 

Q. Toxic, i f there's — 

A. I f someone went i n there they'd get very s i c k , 

b e l i e v e me. And i f — 

Q. I f they were t o be exposed a t a dose t h a t would 

have t h a t e f f e c t ? 

A. Yes, I am c e r t a i n t h a t would happen. 

Q. Now, you said t h a t the a n a l y t i c a l procedures t h a t 

were used by OCD and the i n d u s t r y were not perhaps the 

best. What other approaches would you have recommended? 

A. I would have recommended t h a t they s t a r t e d 

l o o k i n g f o r some of the chemicals t h a t we know are being 

used by i n d u s t r y , and look f o r them. 

Q. Okay, and what methodology would you propose t o 
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be done f o r t h a t purpose? 

A. Well, the p r o t o c o l s t h a t are out t h e r e t o t e s t 

f o r the chemicals t h a t they d i d n ' t look f o r . They j u s t 

d i d n ' t look f o r a l l the chemicals t h a t we know are being 

used, they were not — the l i s t s t h a t I saw d i d not look 

f o r the chemicals, they d i d not match the chemicals t h a t we 

had a l i s t f o r , t h a t they t e s t e d f o r . 

Q. And i s the l i s t t h a t you've developed — i s t h a t 

one t h a t r e l i e s on such sources as the EPA 1987 r e p o r t and 

the two 2 000 reports? 

A. No, the l i s t we produced was from the i n f o r m a t i o n 

received from OGAP on chemicals t h a t are being used i n New 

Mexico t o process, develop and d e l i v e r gas. 

Q. So your l i s t i s only as good as what OGAP has 

suppli e d you with? 

A. That's r i g h t . 

Q. As a s c i e n t i s t and a h e a l t h p r o f e s s i o n a l , how 

would you evaluate whether a s p e c i f i c chemical i s present 

i n a p i t a t an unacceptable l e v e l ? What steps would you go 

through? 

A. I would go back t o the h e a l t h l i t e r a t u r e . 

Q. Okay, so t h a t gives you the hazard of chemical, 

does i t not? 

A. That's r i g h t , uh-huh. 

Q. And what else would — 
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A. For a l o t of these chemicals t h e r e was no h e a l t h 

t e s t i n g , no data t o support what was on the MSDS sheet. I 

wish my associate were here who had done t h i s work f o r me, 

but she was not able t o come. 

There are a couple chemicals r i g h t on the top of 

the l i s t — dibromofluoromethane, tetrachloro-m-xylene — 

f o r which we could f i n d no h e a l t h - e f f e c t l i t e r a t u r e 

anywhere. Apparently the chemicals have never gone through 

t h i s k i n d of t e s t i n g . 

And i t ' s not uncommon, because when you s t a r t 

mixing these h i g h l y r e a c t i v e chemicals l i k e f l u o r i n e and 

bromine and c h l o r i n e together, you get a l l kinds of 

combinations. And I'm sure t h a t many of these were not 

produced i n t e n t i o n a l l y , so t h a t b a s i c a l l y t h e r e would be no 

h e a l t h l i t e r a t u r e out there f o r — they d i d n ' t even have a 

— some of them d i d n ' t have CAS numbers. 

Q. Do a l l compounds have t o have CAS numbers? 

A. No, they don't. I mean, they — Well, i t would 

be nice i f they d i d , but the American Chemical Society 

can't keep up w i t h t h a t . They have w e l l over 3 60,000 

chemicals now they're dealing w i t h , and th e y ' r e g e t t i n g new 

products every day, so we're seeing new CAS numbers t u r n i n g 

up. The f i r s t t h i n g we always do when we get the name of a 

chemical, we go immediately t o the CAS l i s t t o see i f 

there's anything there on i t . 
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Q. Did you have an op p o r t u n i t y t o review the 

D i v i s i o n ' s proposed r u l e as p a r t of your preparing f o r t h i s 

testimony — 

A. No. 

Q. — proposed p i t r u l e ? 

A. Wait a minute. Okay, you're t a l k i n g about the 

proposed r u l e . This i s where they want t o use the closed-

loop system? 

A. This would be where they're moving towards e i t h e r 

a closed-loop system, and then they set c e r t a i n performance 

standards f o r , f o r example, t o t a l petroleum hydrocarbons, 

BTEX — 

A. I d i d read t h a t . I d i d n ' t know whether t h e r e was 

anything new. Oh, yes, I t h i n k i t ' s very good idea. 

Q. What do you understand t o be the s p e c i f i c concern 

r e s p e c t i n g t o t a l petroleum hydrocarbons? What's the — 

A. Now I couldn't hear you again. 

Q. What i s the — what do you — as an environmental 

h e a l t h p r o f e s s i o n a l , what f o r you i s the concern w i t h t o t a l 

petroleum hydrocarbons? 

A. They're endless, they're hard t o c o n t r o l , because 

you're d e a l i n g w i t h , you know, the cracking of crude or 

anything else. You get a long l i s t of chemicals. I should 

have brought the l i s t , the l a t e s t breakout of what you get 

when you s t a r t f o o l i n g around w i t h petroleum products. 
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Q. Well, i f you look at crude o i l , f o r example, has 

crude o i l ever had a t o x i c o l o g i c a l assessment done on i t ? 

A. I don't know. 

Q. Okay. 

A. I'm sure — I know one t h i n g , i t i s n ' t the same 

wherever you get i t . 

Q. No, t h a t ' s t r u e — 

A. Yes. 

Q. — there are crudes t h a t are d i f f e r e n t , having 

more — 

A. I t would be very tough, very d i f f i c u l t . 

Q. What i s your understanding of the o b j e c t i v e s 

behind l i m i t i n g of c h l o r i d e , i n the groundwater f o r 

example? 

A. What d i d you say? 

Q. What would be the concern w i t h having c h l o r i d e i n 

the groundwater? 

A. Well, i t ' s an i n d i c a t o r species. 

Q. An i n d i c a t o r species f o r what? 

A. For the invasion of s a l t products. 

Q. For the invasion of s a l t . 

A. S a l t s . 

Q. Are there any s p e c i f i c h e a l t h concerns i n regard 

t o the c h l o r i d e anion? 

A. Hypertension. 
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Q. Hypertension. And i n general, though, are we 

concerned about the c h l o r i d e anion, or about the c a t i o n 

t h a t may be associated w i t h i t ? 

A. I s the c a t i o n associated w i t h i t ? 

Q. I t h i n k we have sodium c h l o r i d e — 

A. A l l r i g h t , you're t a l k i n g — okay. Of course 

you're concerned about sodium. Yeah, both. 

Q. Are you f a m i l i a r w i t h the New Mexico Water 

Q u a l i t y C o ntrol Commission's l i s t of 3103 c o n s t i t u e n t s ? 

A. No. 

Q. I t h i n k i n one of your s l i d e s here — I t h i n k i t 

may have been the one j u s t previous t o t h i s -

A. Can you go back? 

Q. — you l i s t e d there a number of — maybe i t 

wasn't, but anyway you said over l i m i t s . What l i m i t s were 

those? 

A. They're the — 

Q. There were 13 chemicals, you s a i d , t h a t were 

over — 

A. — s o i l — there were 13 t h a t were over the 

l i m i t s t h a t were set by the State of New Mexico f o r e i t h e r 

s o i l , the SSL's or other h e a l t h e f f e c t s . 

Q. And so you're repeating t h a t i n f o r m a t i o n t h a t was 

presented by the i n d u s t r y committee or — 

A. Yes. 
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Q. — the O i l Conservation D i v i s i o n ? Okay. 

Couple of questions about your — I don't — Are 

you e n t e r i n g t h i s r e p o r t , E x h i b i t 3? 

MR. JANTZ: I plan t o , yes. 

Q. (By Mr. Hiser) On page 4 of the e x h i b i t s you 

g i v e a concern about landfarming as a way t h a t m a t e r i a l s 

can be entered i n t o t h a t . Can we place l i q u i d s i n t o 

landfarms i n New Mexico? Do you know? 

A. Pardon me, I can't — You're going t o have t o 

speak louder. I seem t o be hard of hearing, and there's 

overground noise. 

Q. A l l r i g h t , I'm sorry. 

A. I'm g e t t i n g o l d . 

Q. On page 4 of your E x h i b i t Number 3 where you're 

t a l k i n g about comments on chemical use and d i s p o s a l , 

towards the bottom of the f i r s t paragraph — 

A. Uh-huh. 

Q. — i f t h a t ' s h e l p f u l , you make a couple of 

comments there about how landfarming can release t o x i c 

chemicals t o the a i r . And I guess my question — And you 

seem t o be t a l k i n g about t h i s mostly i n the context of 

l i q u i d s , and so I was wondering i f you know whether we can 

dispose of l i q u i d s i n landfarms i n New Mexico? 

A. I don't know whether you do i n New Mexico, but I 

know where they do a t other places. 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

1446 

Q. Okay, but you don't know about New Mexico? 

A. I don't know New Mexico s p e c i f i c a l l y , no. 

Q. I n the next paragraph you t a l k about r e g i o n a l 

d i f f e r e n c e s i n geology and technology, t h a t 100 percent of 

i n j e c t e d m a t e r i a l may remain underground. Do you know i f 

t h a t ' s the case i n New Mexico? 

A. I don't know. I know where i t does. 

Q. Now i n the t h i r d paragraph you s t a t e t h a t , Highly 

p e r s i s t e n t and mobile chemicals could migrate from these 

p i t s i n t o underground — 

A. Now wa i t a minute, you're l o s i n g me. Where are 

you now? 

Q. I'm on the same page, ma'am, on page 4 under your 

Chemical use and disposal — 

A. Okay. 

Q. — i n the t h i r d paragraph a t the very bottom of 

t h a t paragraph. 

A. Uh-huh. 

Q. You make the statement t h a t , Highly p e r s i s t e n t 

and mobile chemicals could migrate from these p i t s i n t o 

underground water resources. 

A. Uh-huh. 

Q. Do you know i f they a c t u a l l y do, or i s t h i s 

merely t h a t they have the p o t e n t i a l t o do so? 

A. We have evidence of a q u i f e r damage. 
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Q. I s t h a t f o r a l l of the d i f f e r e n t chemicals, 172, 

or j u s t f o r a smaller — 

A. No, t h i s i s a general statement — 

Q. General statement. 

A. — t h a t chemicals have been shown. And i f you 

would l i k e , I can go back and we can work a t the o f f i c e and 

I can send you some examples where there have been major 

a q u i f e r damage. 

Q. Now f i n a l l y you t a l k about how — i n the f o u r t h 

paragraph t h e r e , you're t a l k i n g about products have t o be 

shipped and stored before they're t r a n s p o r t e d and t h a t 

hence they pose a hazard on the highways. 

What's your opinion about t a k i n g a l l these 

hazardous m a t e r i a l s and, instead of l e a v i n g them where they 

were, p l a c i n g them i n t o t r u c k s and then shipping them 

through communities? I s t h a t a good idea? 

A. I t ' s not a very good idea. 

Q. Okay, I see. 

A. But i t may have t o be done t e m p o r a r i l y . 

Q. Well, what would be the — I s the h e a l t h 

consequence of t h a t going t o be greater from l e a v i n g i t i n 

place or from running i t through the community? I f I have 

a remote p i t , which many p i t s are remote, not a l l . 

A. I don't know, but I know — you know, we're 

s i t t i n g over i n Colorado r i g h t now where i n a p e r i o d of two 
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weeks we had a number of serious s p i l l s , t r u c k s — 

Q. From trucks? 

A. Yeah, you know, the usual — 

Q. Were there adverse e f f e c t s — 

A. — i t ' s — 

Q. — from those — 

A. That's r i g h t . 

Q. — from those — 

A. So we have problems now, we're going t o have 

problems now. That's why we need t o go t o the closed 

system. Then we wouldn't have t o face t h i s anymore, we can 

reduce the p r o b a b i l i t y of these kinds of t h i n g s happening. 

Q. Does closed loop reduce the amount of t r u c k 

t r a f f i c ? 

A. I t sure w i l l , i f you're — 

Q. How? 

A. — i f you're not going t o have t o use t r u c k s . 

Q. So i f — 

A. I t won't reduce i t completely, of course. 

Q. I guess I'm confused, then, Dr. Colborn, by what 

you are advocating as a closed-loop system. Are you 

proposing t h a t we leave the p i t m a t e r i a l s present o n - s i t e , 

or are you proposing t h a t we t r u c k them t o another s i t e ? 

A. No, t h a t ' s the problem you're d e a l i n g w i t h now. 

I n a closed-loop system the chemicals w i l l not have t o be 
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trucked. They w i l l be taken, r e i n j e c t e d on the s i t e , or 

moved and used on another s i t e , through a pipe — 

Q. Okay — 

A. — the newest — I'm t h i n k i n g of the l a t e s t 

technology. 

Q. Okay. 

A. Okay. 

Q. So i n your v i s i o n , e i t h e r i n j e c t i n g them back or 

t a k i n g them and using them a t another s i t e i s p r e f e r a b l e 

t o --

A. Pipi n g i t . 

Q. — p u t t i n g them i n t o a p i t or t r u c k i n g them 

through communities? 

A. I t h i n k i t would be. I don't know, I would have 

t o look a t the f i g u r e s . I'm going t o have t o — You're 

t a k i n g me beyond what I know, q u i t e f r a n k l y , and I do not 

want t o be considered an expert i n how t o deal w i t h t h i s . 

Q. Okay. Then I guess the l a s t t h i n g , I would ask 

t h a t you come back and u l t i m a t e l y — There's hazards w i t h 

these chemicals, but whether those hazards are r e a l i z e d 

would depend upon the dose; i s t h a t c o r r e c t ? 

A. That's r i g h t — 

Q. Thank you — 

A. — based on exposure. 

MR. HISER: — Dr. Colborn. 
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THE WITNESS: Thank you. 

MR. HISER: Thank you. 

CHAIRMAN FESMIRE: Mr. Carr? 

CROSS-EXAMINATION 

BY MR. CARR: 

Q. Dr. Colborn, I believe you t e s t i f i e d t h a t you 

took the data from the i n d u s t r y sampling and t h a t then 

based on your review you determined t h a t t h e r e were 51 

chemicals above s t a t e s a f e t y l e v e l s ; i s t h a t c o r r e c t ? 

A. That's what the study s a i d . 

Q. What s t a t e safety l e v e l s — 

A. No, no, there were 51 chemicals. 13 were over 

the l i m i t , according t o your r e p o r t . 

Q. Okay, and when — I'm t r y i n g t o f i n d out what 

those l i m i t s are. When you t a l k about s t a t e s a f e t y l e v e l s , 

where do you f i n d those? 

A. This was selected out of your r e p o r t . 

Q. I mean, are you looking a t Water Q u a l i t y Control 

Commission sample levels? 

A. This was a l l — t h i s would have included any of 

the chemicals t h a t were above any k i n d of a safe l e v e l , 

whether i t was the s t a t e l e v e l , the f e d e r a l l e v e l or the — 

Q. But my question i s , when we have these l e v e l s 

t h a t have been set by the s t a t e — 

A. Yes. 
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Q. — are those l e v e l s based on — are these 

exposure l e v e l s t h a t we're t a l k i n g about? 

A. They were — 

MR. JANTZ: Objection, Mr. Chairman. Dr. Colborn 

has already t e s t i f i e d where she got the i n f o r m a t i o n . The 

relevance of the p o l i c y behind t h a t i n f o r m a t i o n i s not a t 

issue here. 

MR. CARR: I'm not asking what her p o l i c y i s , I 

j u s t — When we say s t a t e safety l e v e l s , I j u s t want t o 

know what we're t a l k i n g about. 

CHAIRMAN FESMIRE: Mr. Jantz, I ' l l o v e r r u l e the 

o b j e c t i o n . Go ahead and answer, Doctor. 

THE WITNESS: A l l I can t e l l you i s — 

Q. (By Mr. Carr) Uh-huh. 

A. — t h a t i n the r e p o r t — 

Q. Yeah. 

A. — they spoke about the SSL's and other h e a l t h 

e f f e c t s — 

Q. Okay. 

A. — and they pointed out t h e r e were 13 chemicals 

on t h a t l i s t over the safety l e v e l . 

Q. And I'm not t r y i n g t o ask you a question you 

don't know the answer t o . I'm j u s t asking you i f when we 

t a l k about s a f e t y l e v e l s , aren't we t a l k i n g about the 

exposure t o the chemical, as opposed t o j u s t the — 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

1452 

A. No, the concen- — 

Q. — chemical? 

A. — t h i s i s the concentration t h a t you should not 

be exposed t o . 

Q. Okay. 

A. Okay, i s t h a t — 

Q. That answers — 

A. I'm so r r y , I d i d n ' t understand your question. 

Q. Thank you. 

A. Okay. 

MR. CARR: That's a l l I have. 

CHAIRMAN FESMIRE: Ms. Foster? 

MS. FOSTER: Thank you. 

CROSS-EXAMINATION 

BY MS. FOSTER: 

Q. Dr. Colborn, you're not a medical doctor, are 

you? 

A. No, I am not. 

Q. Okay, and your PhD i s i n zoology? 

A. Yes. 

Q. Could you give me the d e f i n i t i o n of — you s a i d 

t h a t i n your zoology PhD t h a t you d i d a — I don't know the 

exact word, but you d i d a s p e c i a l i z a t i o n — 

A. You're going t o have t o speak slower and speak 

louder, I can't hear you. 
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Q. You'd l i k e me t o speak louder? 

A. Yeah, t h a t would help. 

Q. Okay, I ' l l speak — 

A. Good. 

Q. — louder then. You d i d a s p e c i a l i z a t i o n i n 

epidemiology? 

A. Toxicology and water chemistry. My PhD i n 

zoology was a d i s t r i b u t e d minor. 

Q. I n epidemiology? 

A. I n epidemiology, t o x i c o l o g y and water chemistry, 

i n the zoology department. 

Q. Okay, and could you give me a d e f i n i t i o n of 

epidemiology? 

A. Epidemiology i s the study of human d i s o r d e r s , 

p o p u l a t i o n study, l e v e l of h e a l t h e f f e c t . 

Q. Okay. 

A. Very simple — 

Q. I t ' s concerned w i t h the incidence of disease as 

i t — 

A. That's r i g h t . 

Q. — r e l a t e s t o — 

A. — t o — 

Q. Okay. 

A. — populations. 

Q. A l l r i g h t . And I bel i e v e i n your previous 
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examination you st a t e d t h a t there are q u i t e a few chemicals 

t h a t the e f f e c t s have not been studied y e t , c o r r e c t ? 

A. There are chemicals t h a t have not been thoroughly 

t e s t e d . 

Q. Right. 

A. Okay. 

Q. And how would one as an epide m i o l o g i s t go through 

thorough t e s t i n g of a chemical t h a t 1 s i n the p i t ? 

A. Epidemiologists don't t e s t chemicals i n p i t s . 

Q. Okay, but you're here as an expert w i t h your 

background, s t a t i n g t h a t these t o x i n s are i n the p i t s and 

t h a t they have adverse e f f e c t s ; i s t h a t not what you're — 

A. That's r i g h t . 

Q. — t e s t i f y i n g to? 

A. But I am not looking a t the p o p u l a t i o n l e v e l 

e f f e c t s . I have not taken t h i s t o the p o p u l a t i o n l e v e l 

e f f e c t or even t o the i n d i v i d u a l e f f e c t . 

Q. A l l r i g h t , then I want t o make sure t h a t I 

understand what your charts s t a t e d , then. You are t a k i n g 

an EPA l i s t of what they consider t o be a t o x i n , c o r r e c t ? 

A. No. 

Q. A l l r i g h t . 

A. I'm t a k i n g — I am t a k i n g the peer-review 

l i t e r a t u r e as w e l l . EPA — we took — There are hundreds 

of s t u d i e s out there on some of these chemicals, because 
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they have been so w e l l studied. We went t o the peer-

reviewed l i t e r a t u r e t o look what the h e a l t h e f f e c t s were of 

these chemicals. 

Many of the epidemiological studies t h a t are 

underway r i g h t now have never been based on the EPA — what 

EPA says i s a safe l e v e l f o r the chemical. They're going 

out and l o o k i n g a t possible h e a l t h e f f e c t s a t ambient 

concentrations, and t h a t ' s where epidemiology i s moving 

today, away from — Epidemiology can be l i m i t e d t o 

i n d u s t r i a l exposure, i t can be l i m i t e d t o — what you would 

say, a c e r t a i n segment of the p o p u l a t i o n exposure, i t can 

be l i m i t e d t o a m u n i c i p a l i t y , i t can be l i m i t e d t o a c t u a l l y 

t a k i n g the whole n a t i o n , and there are now i n t e r n a t i o n a l 

e p i d e m i o l o g i c a l studies going on. 

Q. Okay — 

A. They vary, they're very d i f f e r e n t , depending upon 

the s i t u a t i o n . 

Q. Are you f a m i l i a r w i t h the American I n s t i t u t e of 

Cancer Research? 

A. Yes, I am. 

Q. Are you f a m i l i a r w i t h the World Health 

Organization? 

A. Yes, I am. 

Q. Are you f a m i l i a r w i t h t h e i r 2 002 r e p o r t t h a t 

s t a t e s t h a t there's no convincing evidence t h a t any food 
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contaminants, i n c l u d i n g p e s t i c i d e s , modifies the r i s k of 

any cancer, nor i s there any evidence of any probable 

causal r e l a t i o n s h i p ? 

A. Yes, I am. 

Q. Okay, you — 

A. I'm very much so, and I want you t o go t o my 

database, because there are a number of people working 

i n t e r n a t i o n a l l y t o prove t h a t t h a t study i s wrong, and t h a t 

r e p o r t — 

Q. Okay — 

A. — i s being looked a t . 

Q. — you as an expert witness here, you're t e l l i n g 

me t h a t the World Health Organization, the American Cancer 

I n s t i t u t e — they're wrong, and you — 

A. Wait a minute, read what they s a i d . Read what 

you s a i d they said. 

Q. There i s no convincing evidence t h a t any food 

contaminants, i n c l u d i n g p e s t i c i d e s , modifies the r i s k of 

any cancer, nor i s there any evidence — nor i s t h e r e 

evidence of any probable causal r e l a t i o n s h i p . 

A. That i s i n c o r r e c t . 

Q. Okay, but — You're saying t h a t the researchers 

are i n c o r r e c t , i n your opinion? 

A. Their decision was i n c o r r e c t . 

Q. Okay. Are there not n a t u r a l endocrine d i s r u p t o r s 
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i n the environment? 

A. Yes, there are. 

Q. I n f a c t , the r e l a t i o n s h i p i s 40 m i l l i o n t o 1 i n 

p l a n t s ; i s t h a t not correct? 

A. I don't know. I don't know where you got t h a t 

f i g u r e . 

Q. Okay. I n f a c t , we eat p l a n t s w i t h estrogens 

every s i n g l e day, don't we? 

A. That's r i g h t , we evolved w i t h those p l a n t s as 

w e l l , keep t h a t i n mind. 

Q. Okay, so are you saying t h a t t h e r e are p l a n t s or 

t h i n g s t h a t we use t h a t can a c t u a l l y help us develop our 

bodies? 

A. Yes. 

Q. Okay, so these endocrine d i s r u p t o r s can be a good 

t h i n g and a bad thing? 

A. D e f i n i t e l y . 

Q. Okay. 

A. Timing. Timing, w i t h endocrine d i s r u p t i o n , i s 

the answer. 

Q. The t i m i n g , and I believe you s t a t e d — 

A. The t i m i n g of exposure. 

Q. I bel i e v e you stat e d also the dose, the dose? 

A. That's r i g h t , very low dose. You high-dose w i t h 

an endocrine d i s r u p t i o n , and the system shuts down and you 
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may not get an e f f e c t . 

Q. Right. Now are you f a m i l i a r w i t h a l l the 

st u d i e s , because there were m u l t i p l e s tudies done, on 

hormone replacement therapy? 

A. A number of them. 

Q. Yes. I n f a c t , hormone replacement therapy d u r i n g 

the 1980s was a s o l u t i o n f o r women t h a t were going through 

menopause and having negative — 

A. That's r i g h t . 

Q. — menopausal e f f e c t s , c o r r e c t ? 

A. Uh-huh. 

Q. And hormone replacement therapy, e f f e c t i v e l y , i s 

l e v e l s of estrogen? 

A. That's r i g h t . 

Q. Right? And i s hormone replacement therapy — i s 

t h a t a v a l i d — has the science been v a l i d a t e d t o support 

the use of hormone replacement therapy? 

A. No, there's now c o n f l i c t i n g evidence, t h a t women 

who went on hormone replacement therapy b a s i c a l l y have a 

gre a t e r o p p o r t u n i t y of developing breast cancer now. 

Q. That's r i g h t . Now — But ep i d e m i o l o g i s t s were 

the ones t h a t were i n i t i a l l y pushing f o r a hormone 

replacement therapy t o — 

A. I'm not sure i t was. I t h i n k i t was probably the 

pharmaceutical companies t h a t were pushing i t . 
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(Laughter) 

Q. But t h a t was s y n t h e t i c estrogen, c o r r e c t ? 

A. No, i t was n a t u r a l hormone made from mares' 

u r i n e . They're s t i l l making i t , they b o i l down g a l l o n s and 

ga l l o n s of u r i n e t o get 17 - b e t a - e s t r a d i o l , which i s known 

as Premarin by one company, and t h a t ' s what they've been 

using f o r years. 

Q. Right. And the p i l l i s also s y n t h e t i c estrogen, 

c o r r e c t ? 

A. The p i l l ? 

Q. The p i l l . 

A. The p i l l , yes. 

Q. But there are c e r t a i n forms of hormone 

replacement therapy t h a t are s y n t h e t i c estrogen; not a l l of 

them are the n a t u r a l — 

A. That's r i g h t , yes. 

Q. Okay. 

A. Uh-huh. 

Q. A l l r i g h t . Now I believe t h a t you s t a t e d t h a t 

your concern w i t h some of the t e s t i n g s was the heavy 

metals, r i g h t ? 

A. Uh-huh. 

Q. S p e c i f i c a l l y I t h i n k you mentioned lead, but 

arsenic i s also considered one of the — 

A. Arsenic i s on the l i s t . 
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Q. Yes — 

A. Did you read — i t looks l i k e i t had been i n t o 

the l i t e r a t u r e . Did you see how arsenic a t very, very low 

doses i n t e r f e r e s w i t h male development? 

Q. That i s what your studies say, yes. 

A. No, my studies don't say t h a t , t h i s i s what — 

the r e have been a t l e a s t three new studies done by 

independent l a b o r a t o r i e s t h a t came up w i t h s i m i l a r r e s u l t s . 

The knowledge i s converging. 

Q. Okay, l e t ' s t a l k about t h a t . You're saying 

t h a t --

CHAIRMAN FESMIRE: Wait a minute here. Dr. 

Colborn, why don't you answer her questions and continue 

t h a t way, okay? 

MS. FOSTER: I'm a c t u a l l y l e a r n i n g something 

here. The — 

CHAIRMAN FESMIRE: Well — That's a l l w e l l and 

good, but I don't t h i n k we have the time t o — 

MS. FOSTER: Okay. 

CHAIRMAN FESMIRE: Okay? 

Q. (By Ms. Foster) The l e v e l s of arsenic, you 

mentioned, impact male development? 

A. Uh-huh. 

Q. Okay, and what l e v e l s are we t a l k i n g about of 

arsenic? 
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A. Very, very low l e v e l s , extremely low l e v e l s . I 

can't t e l l you now, I don't have i t i n f r o n t of me. 

Q. Okay — 

A. I can't remember the dose i n every study t h a t was 

used — 

Q. Would t h a t be — 

A. — but i t i s low-dose t e s t i n g . 

Q. Low-dose t e s t i n g . Would i t be less than, say, 3 0 

p a r t s per m i l l i o n ? 

A. Oh, my gosh, yes. 

Q. Okay. Are you f a m i l i a r t h a t the San Juan River, 

where i t i n t e r s e c t s B e r n a l i l l o here i n the s t a t e , has 

arsenic l e v e l s of 30 p a r t s per m i l l i o n , a c t u a l l y a l l the 

way up t o 70 p a r t s per m i l l i o n i n the water? 

A. Per m i l l i o n ? Parts per m i l l i o n ? I d i d n ' t know 

t h a t . I t h i n k you'd b e t t e r check t h a t out, i t may be 

b i l l i o n , p a r t s per b i l l i o n . Parts per m i l l i o n , t h a t ' s 

amazing. 

Q. I t ' s p a r t s per m i l l i o n . 

A. I t is? 

Q. Yes. 

A. I ' d l i k e t o see t h a t . That's f a s c i n a t i n g . 

Q. Well, even i t was p a r t s per b i l l i o n , i s i t 30 — 

i n your s t u d i e s , i s i t p a r t s per b i l l i o n t h a t you're 

t a l k i n g about? 
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A. We're t a l k i n g i n the nano. 

Q. I n the nano — 

A. I n the nano. 

Q. — so i t ' s even smaller doses, you are saying — 

A. That's r i g h t . 

Q. — t h a t w i l l impact male f e r t i l i t y , r i g h t ? 

A. I d i d n ' t say male f e r t i l i t y . I n f a c t , i n v i t r o 

assays and i n v i v o l a b o r a t o r y assays they're f i n d i n g t h i s 

impairment. 

Q. Right. Now — so then, what you're saying, then, 

i s t h a t any woman who l i v e s i n the B e r n a l i l l o area who 

might d r i n k water i n t h a t area might be r i s k i n g her unborn 

f e t u s t o damage? 

A. I can't say t h a t . 

Q. Well, i f i t ' s i n t h e i r — i f i t ' s i n t h e i r 

d r i n k i n g water system — 

A. Maybe. 

Q. Maybe. And i t ' s a n a t u r a l l y o c c u r r i n g l e v e l of 

arsenic i n New Mexico? 

A. Yes. 

Q. And i t ' s not i n an o i l f i e l d , i t ' s i n an a c t u a l 

m u n i c i p a l i t y ? 

A. Yes, we have the problem i n Colorado — 

Q. Okay. 

A. — as w e l l . 
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Q. Okay. So I wanted t o ask you — I b e l i e v e — and 

I u n f o r t u n a t e l y don't have the document here i n f r o n t of 

me, but the r e was a document t h a t I be l i e v e t h a t you st a t e d 

t h a t , you know, there's so many t o x i n s out there t h a t you 

need t o a c t u a l l y focus your energies on s p e c i f i c l o c a t i o n s , 

r i g h t ? 

For example, I believe you mentioned i t was okay 

t o have t o x i n s i n ai r p l a n e s , i n c o n s t r u c t i o n — 

A. I said t h i s ? 

Q. Yes, you d i d . 

A. I said t h i s ? 

Q. Yes, i n one of your documents. 

A. I n one of my documents? 

MR. JANTZ: Objection, w i t h o u t a s u b s t a n t i a t i o n 

of the document t o which Ms. Foster i s r e f e r r i n g , Dr. 

Colborn can't answer. 

MS. FOSTER: Well, I ' l l ask another question 

then. 

Q. (By Ms. Foster) I s there a reason why i t i s t h a t 

you're focusing on the o i l f i e l d ? 

CHAIRMAN FESMIRE: Ms. Foster, i f you're going t o 

ask t h a t and p o i n t i t out i n the document, would you be so 

k i n d as t o p o i n t i t out f o r a l l of us? 

MS. FOSTER: Oh, I could spend the time l o o k i n g 

through the document, but I ' l l j u s t — I ' l l j u s t leave — 
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I ' l l j u s t r e t u r n t o — 

CHAIRMAN FESMIRE: Okay, then I ' l l s u s t a i n the 

o b j e c t i o n . You withdraw the question? 

MS. FOSTER: Yes, I do. 

CHAIRMAN FESMIRE: Okay. 

MS. FOSTER: Yes, I do. 

THE WITNESS: Yeah, I would l i k e t o see t h a t 

document too. 

MS. FOSTER: Could I ask her — 

CHAIRMAN FESMIRE: Doctor — 

Q. (By Ms. Foster) Could I ask her, you know, i s 

the r e a reason why you're focusing on the o i l f i e l d 

s p e c i f i c a l l y ? 

A. A c t u a l l y , I l i v e where n a t u r a l gas development i s 

j u s t beginning i n Colorado, and I a c t u a l l y was handed a 

document t h a t suggested t h a t several chemicals were going 

t o be used i n a watershed t h a t provides the water f o r my 

fa m i l y ' s farm and home. 

Q. Okay, so t h i s s t a r t e d out as a personal — a 

personal issue? 

A. So i t was s o r t of a personal t h i n g . And then 

when suddenly someone c a l l s me and t e l l s me they have a 

ra r e adrenal tumor, and then I hear from people t h a t are 

having these i d i o p a t h i c hemorrhages, I got — I became 

concerned. 
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Q. Okay. Now d i d you review t h e i r case st u d i e s f o r 

the cause of the adrenal tumor? 

A. I have seen t h e i r medical records. I n one 

instance, only one instance. I have not t r i e d t o bond w i t h 

i n d i v i d u a l s who are g e t t i n g i l l . But t h i s prompted me t o 

begin t o look a t what was going on, and I was f a s c i n a t e d b 

the lack of o v e r s i g h t and recourse f o r the people who are 

being exposed. 

Q. And t h a t ' s i n Colorado, c o r r e c t ? 

A. This i s i n Colorado. 

Q. Right. Now are you f a m i l i a r w i t h the S i l e n t 

Spring study i n Massachusetts? 

A. Yes. 

Q. Okay — 

A. Well, they have a l o t of s t u d i e s . I'm f a m i l i a r 

w i t h S i l e n t Spring. 

Q. S i l e n t Spring, okay. Are you f a m i l i a r w i t h the 

study where they t r i e d t o achieve a l i n k between breast 

cancer and d r i n k i n g water contaminated by waste water i n 

Cape Cod? 

A. I've looked a t a number of t h e i r s t u d i e s . I 

would have t o go back. 

Q. Okay. Well, you're not f a m i l i a r w i t h t h a t study? 

I mean — 

A. No, I've seen p r a c t i c a l l y e v e r y t h i n g they have 
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produced. I'm sorr y , I can't put i t a l l together. You're 

asking too much. Give me the paper, and I ' l l respond. 

Q. Okay. Well, the study where they t r i e d t o l i n k 

breast cancer and d r i n k i n g water contaminated by waste 

water, they were not able t o a c t u a l l y f i n d a l i n k , were 

they? 

CHAIRMAN FESMIRE: Ms. Foster, who i s "they"? 

MS. FOSTER: Spring — the group t h a t she's 

f a m i l i a r w i t h , Spring — S i l e n t Spring. 

CHAIRMAN FESMIRE: Okay. 

MR. JANTZ: Again, Mr. Chairman, I ' l l renew my 

o b j e c t i o n . Without Dr. Colborn a c t u a l l y having the study 

i n her hand, i t seems u n f a i r t o ask s p e c i f i c questions 

about the study's f i n d i n g s and methodology. 

CHAIRMAN FESMIRE: Mr. Jantz — 

MR. BROOKS: The D i v i s i o n j o i n s i n t h a t 

o b j e c t i o n . 

CHAIRMAN FESMIRE: Mr. Brooks, Mr. Jantz, I t h i n k 

the witness i n d i c a t e d t h a t she was f a m i l i a r w i t h the study. 

MR. JANTZ: I believe i n a general — t h a t she 

knew of the study, but not the s p e c i f i c methodology and 

f i n d i n g s . 

CHAIRMAN FESMIRE: Okay, and I t h i n k she can 

p o i n t t h a t out i n her response, but I w i l l o v e r r u l e the 

o b j e c t i o n . 
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THE WITNESS: I r e a l l y can't answer the question 

u n t i l I have i t i n f r o n t of me. 

Q. (By Ms. Foster) Okay, so you're not able t o 

answer any questions p e r t a i n i n g t o any s p e c i f i c chemicals 

r e l a t i n g t o — and t h e i r f i n d i n g s ? 

A. And t h e i r f i n d i n g s . Oh, they're f i n d i n g — they 

have done other — they have been doing other 

e p i d e m i o l o g i c a l s t udies. There you go now, they're g e t t i n g 

i n t o the home — 

Q. Okay, but I'm — 

A. — they're monitoring the — 

Q. — asking you s p e c i f i c a l l y about — 

CHAIRMAN FESMIRE: Ms. Foster — 

THE WITNESS: But you're t a l k i n g about — 

CHAIRMAN FESMIRE: — I t h i n k we need t o l e t 

her — 

THE WITNESS: But you've been t a l k i n g about 

groundwater. I'm sor r y , I would have t o see i t . 

Q. (By Ms. Foster) Okay. As f a r as you know, based 

on your experience and reviewing a l l the l i t e r a t u r e , are 

you aware of a causal l i n k between breast cancer and the 

i n g e s t i o n of d r i n k i n g water contaminated w i t h waste water? 

A. No. 

Q. Okay, there i s no l i n k ? 

A. No, I don't t h i n k I've seen one y e t . 
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Q. Okay, t h a t i s what I was t r y i n g t o ask. Thank 

you. 

F i n a l l y , I wanted t o ask you a f i n a l question. 

I n your Congressional testimony you mention — t h e r e i s a 

discuss i o n about the use of water t r u c k s , p a r t i c u l a r l y as 

they r e l a t e t o the coalbed methane production, and t h e r e i s 

a high frequency of tr u c k s coming onto a l o c a t i o n and 

h a u l i n g water o f f of a l o c a t i o n i n coalbed methane 

pro d u c t i o n . Are you aware of t h a t or f a m i l i a r — 

A. I was — I was t e s t i f y i n g — When I went t o 

Congress, I t o l d them I was t e s t i f y i n g what I knew based on 

t i g h t - s a n d production. And yet i n our area we do — and 

you can't separate i t , because we have some w e l l s t h a t are 

CBM and others t h a t are t i g h t sand. So I was t a l k i n g about 

the generalized t r u c k experience. 

Q. Okay, the generalized t r u c k experience. So on 

CBM l o c a t i o n s and l o c a t i o n s t h a t you have a l o t of t r u c k 

t r a f f i c , t h a t poses a concern t o you as an e p i d e m i o l o g i s t , 

c o r r e c t ? Or — 

A. No, as a person l i v i n g t h e r e , as a c i t i z e n , I'm 

concerned. 

Q. But from the s c i e n t i f i c p e r s pective, t r u c k s 

coming onto a l o c a t i o n releases ambient contaminants, 

c o r r e c t ? 

A. Correct. 
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Q. And what would those contaminants be? 

A. You would have VOCs, the BTEX's and any other 

v o l a t i l e substance t h a t might be i n t h a t water — they c a l l 

i t the water. 

Q. I n the water t h a t ' s taken o f f of the CBM 

loc a t i o n ? 

A. Yeah. 

Q. Right. Now — 

A. There are a number of — You know, t h e r e are a 

number of v o l a t i l e products t h a t are being introduced. So 

they could e a s i l y be v o l a t i l i z i n g when t h i s s t u f f reaches 

the surface. 

Q. Right, and what about the v e h i c l e s themselves 

e m i t t i n g gases t o the environment? 

A. They're r e l e a s i n g a l o t of n i t r o g e n oxides. 

Q. Okay. 

A. Okay, and p a r t i c u l a t e s . 

Q. A l l r i g h t . And where — I understand t h a t you're 

probably not a s p e c i a l i s t i n t r u c k i n g , i n terms of the 

l e v e l s of t o x i n s t h a t are released. I s t h a t — Are those 

s t u d i e s done by the Department of Transportation? 

A. No, they're not, but I could r e f e r you t o a 

n o n p r o f i t i n Colorado t h a t has f a n t a s t i c f i g u r e s on the 

tons of VOCs, the tons of nox's, and I haven't t r i e d t o 

even begin t o memorize what they have. But they have 
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e x c e l l e n t — they have e x c e l l e n t i n f o r m a t i o n on t h i s f o r 

you. I f you want i t , we can get i t t o you. 

Q. Okay, I would appreciate t h a t . 

So as a research s c i e n t i s t , or a s c i e n t i s t , you 

would be concerned of a d d i t i o n a l — of t r u c k i n g t r a f f i c 

i n c r e a s i n g a t p a r t i c u l a r l o c a t i o n s — 

A. Oh, sure. 

Q. — would t h a t be a f a i r statement — 

A. Yes. 

Q. — of your testimony? 

A. Yeah. 

MS. FOSTER: Thank you, I have no f u r t h e r 

questions. 

CHAIRMAN FESMIRE: Mr. Huffaker? 

MR. HUFFAKER: Nothing, Mr. Chairman. 

CHAIRMAN FESMIRE: Dr. Neeper, d i d you have any 

questions of t h i s witness? 

DR. NEEPER: One question, your Honor. 

CHAIRMAN FESMIRE: Please. 

DR. NEEPER: I can ask i t from here i f t h a t ' s 

acceptable. 

EXAMINATION 

BY DR. NEEPER: 

Q. Dr. Colborn, you were asked a previous question 

regarding arsenic i n the San Juan River. Do you know i f 
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the State of New Mexico has issued an advisory t h a t people 

should not f i s h i n the San Juan River, due t o 

contamination? 

A. No, I d i d n ' t know t h a t . 

Q. I d i d not s t a t e i t as a f a c t , I asked you. 

A. I'm s o r r y , I don't know. 

CHAIRMAN FESMIRE: Thank you, Dr. Neeper. 

Mr. Jantz, any r e d i r e c t ? 

MR. JANTZ: Yes, Mr. Chairman. 

REDIRECT EXAMINATION 

BY MR. JANTZ: 

Q. Dr. Colborn, i n h i s cross-examination Mr. Hiser 

made much ado about dose and response. Could you e x p l a i n 

dose-response a l i t t l e b i t , as you understand i t ? 

A. Well, t r a d i t i o n a l t o x i c o l o g y a c t u a l l y c a l l s f o r 

and demands a dose-response curve. I n other words, as you 

increase the dose, the e f f e c t w i l l increase. 

Q. Okay. 

A. Okay. With what we know — And I'm s o r r y we've 

had t o throw endocrine d i s r u p t o r s i n t o t h i s , but you're 

going t o get a lesson; I'm s o r r y , f o l k s . 

When you're dealing w i t h — and now t h a t ' s using 

high-dose t e s t i n g u s u a l l y , w i t h a d u l t animals. When you're 

t e s t i n g f o r endocrine e f f e c t s , these e f f e c t s t h a t can be 

passed on t o the next generation, t h a t system — remember, 
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the endocrine system c o n t r o l s — has the b r a i n as the 

thermostat. There are c e r t a i n p a r t s of the b r a i n t h a t 

c o n t r o l and monitor the amount of chemicals t h a t are 

f l o w i n g through your body at a l l times. And i f you should 

s t a r t producing too much testosterone or estrogen, the 

b r a i n w i l l shut down the organ t h a t ' s producing t h a t 

hormone, as w e l l as shut down those t a r g e t organ receptors 

where t h a t hormone w i l l have an e f f e c t . 

So you get an e f f e c t l i k e — I wish I had — I 

should have brought my — I have a wonderful s l i d e 

p r e s e n t a t i o n on t h i s , I'm sorry, you should have prepared 

me, E r i c . 

Anyway, so you show the dose going up, and y o u ' l l 

see the e f f e c t go up. But suddenly the e f f e c t w i l l taper 

o f f and go down t o the p o i n t where i t doesn't even respond 

t o the chemical, and t h a t i s because of t h i s wonderful 

t h e r m o s t a t i c c o n t r o l we have i n our b r a i n t h a t c o n t r o l s the 

l e v e l of concentration — l e v e l of chemicals i n our body. 

Now i f you get a yo get a chemical t h a t blocks 

the hormone e f f e c t , then you w i l l s t a r t w i t h an i n v e r t e d 

response curve, and i t w i l l go l i k e t h i s as the dose goes 

up. 

Q. Thank you, Dr. Colborn. I assume t h a t dose-

response studies have been done on some of the chemicals 

t h a t have been found i n p i t s according t o the i n d u s t r y 
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data? 

A. Yes, t r a d i t i o n a l t o x i c o l o g y . 

Q. Sure. But probably not a l l ? 

A. Oh, no. 

Q. Now l e t me ask you t h i s , Dr. Colborn. I s a dose 

response necessary f o r every chemical i n order t o fashion a 

r e g u l a t i o n t h a t w i l l p r o t e c t human h e a l t h and the 

environment? 

A. No — 

MS. FOSTER: Objection. 

CHAIRMAN FESMIRE: And the o b j e c t i o n i s ? 

MS. FOSTER: And the o b j e c t i o n i s , t h i s witness 

i s not a p o l i c y maker. The Commission i s a p o l i c y maker. 

CHAIRMAN FESMIRE: Well, I t h i n k the answer f a l l s 

w i t h i n the e x p e r t i s e of the witness, so 1*11 o v e r r u l e the 

o b j e c t i o n . 

Q. (By Mr. Jantz) Again, the question, Dr. Colborn. 

I s dose-response t e s t i n g necessary f o r every chemical i n 

order t o fashion a p o l i c y t h a t w i l l p r o t e c t human h e a l t h 

and the environment? 

A. No, and d i o x i n i s a p e r f e c t example of t h a t and 

has been b a t t l e d over the years, because t h e r e i s no safe 

l e v e l f o r exposure t o d i o x i n . And now we're f i n d i n g out 

t h a t a la r g e number of these chemicals, t h e r e i s no safe 

dose t o be exposed t o . 
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Q. Mr. Hiser also discussed the data upon which you 

r e l i e d f o r your testimony and PowerPoint p r e s e n t a t i o n . You 

mentioned t h a t you got t h a t data from OGAP. I s i t your 

understanding t h a t OGAP got t h a t i n f o r m a t i o n from p u b l i c 

sources? 

A. Yes. 

Q. Okay. Mr. Hiser also discussed the r i s k s 

associated — or the hazards associated w i t h t r a n s p o r t i n g 

p i t chemicals i n t r u c k s . Let me ask you, i n your o p i n i o n , 

from a p u b l i c h e a l t h perspective, i s i t b e t t e r t o t r a n s p o r t 

chemicals i n t r u c k s t o c e n t r a l i z e d f a c i l i t i e s or leave 

those chemicals i n numerous p i t s throughout an area? 

A. Well, t h a t ' s what I was r e f e r r i n g t o . The o p t i o n 

here would be t o take i t t o a c e n t r a l i z e d p i t . 

Q. And t h a t , i n your opinion, i s a b e t t e r option? 

A. Yes. 

Q. Thank you. I t h i n k two more t h i n g s . Oh, j u s t a 

p o i n t of c l a r i f i c a t i o n . Ms. Foster asked you about arsenic 

l e v e l s i n the San Juan River when i t i n t e r s e c t e d w i t h 

B e r n a l i l l o . Were you aware t h a t the San Juan doesn't 

i n t e r s e c t w i t h B e r n a l i l l o , t h a t ' s the Rio Grande? 

A. No, I d i d n ' t know t h a t . 

Q. Okay, j u s t a p o i n t f o r c l a r i f i c a t i o n . Ms. Foster 

also mentioned a S i l e n t Spring study — 

A. Yes. 
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Q. — and the — a f a i l u r e t o f i n d a causal l i n k 

between cancer, breast cancer, and i n g e s t i o n of waste 

water. Are you f a m i l i a r w i t h what was i n the waste water 

t h a t was — 

A. No, I have no idea. 

MR. JANTZ: Okay, thank you. That's a l l I have. 

CHAIRMAN FESMIRE: Any recross, l i m i t e d t o the 

subjects of the r e d i r e c t ? 

Mr. Brooks? 

MR. BROOKS: No, your Honor. 

CHAIRMAN FESMIRE: Mr. Hiser. 

MR. HISER: I t h i n k j u s t one question. 

RECROSS-EXAMINATION 

BY MR. HISER: 

Q. Dr. Colborn, i n response t o the r e d i r e c t from Mr. 

Jantz, he asked you about whether dose-response t e s t i n g i s 

necessary t o e s t a b l i s h p o l i c y t h a t ' s p r o t e c t i v e , and you 

i n d i c a t e d t h a t — no, and gave d i o x i n as an example. 

A. Now you're t a l k i n g q u i e t l y again, I'm s o r r y . 

Q. I'm sorr y , I ' l l t r y t o be louder. 

A. I r e a l l y want t o hear your question and not 

answer i n c o r r e c t l y . 

Q. Mr. Jantz asked you a question about — i n h i s 

r e d i r e c t , about whether dose-response t e s t i n g i s necessary 

t o e s t a b l i s h p o l i c y t h a t ' s p r o t e c t i v e , and you s a i d no, 
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i t ' s not, and gave d i o x i n as an example of t h a t ; i s t h a t 

c o r r e c t ? I n what you j u s t discussed w i t h Mr. Jantz? 

A. Oh, now wa i t a minute. You have t o do dose-

response t e s t i n g , but you can show t h a t f o r some chemicals 

th e r e i s no safe l e v e l , and t h a t ' s what we're t a l k i n g 

about, g e t t i n g down t o the very low dose. So i n other 

words, you wouldn't want — There's no way you can set a 

standard f o r a l l o w i n g a chemical l i k e t h a t t o be produced 

and released i n t o the environment. 

Q. So what's your recommendation t o the Commission 

i f such chemicals are present? Do we need t o — How do we 

deal w i t h a l l the many t h i n g s t h a t are present i n the 

n a t u r a l environment? 

A. Well, you need t o reduce exposure as much as 

po s s i b l e . 

MR. HISER: Okay, thanks. 

THE WITNESS: That's the base — we know — Okay, 

I'm not allowed t o t a l k . 

CHAIRMAN FESMIRE: Mr. Carr? 

MR. CARR: No questions. 

CHAIRMAN FESMIRE: Ms. Foster? 

MS. FOSTER: Yes, I'd j u s t l i k e t o c l a r i f y the 

record. I d i d make a mistake, the r i v e r i s not the San 

Juan, i t ' s the Jemez River, and I would ask the witness — 

CHAIRMAN FESMIRE: Ms. Foster — 
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MS. FOSTER: Yes? 

CHAIRMAN FESMIRE: — could you present a witness 

t o do th a t ? 

MS. FOSTER: Okay, I j u s t wanted t o make sure the 

record was c l e a r . Then — Okay, I w i l l ask the witness 

t h i s question then. 

CHAIRMAN FESMIRE: You asked a question, they 

responded, and now you're i n essence t e s t i f y i n g . 

MS. FOSTER: Okay, I w i l l ask the witness i f she 

i s aware t h a t i t was the Jemez River instead of the San 

Juan River? 

CHAIRMAN FESMIRE: Okay. 

MS. FOSTER: I don't b e l i e v e s h e ' l l know the 

answer. 

THE WITNESS: I d i d n ' t hear the question, but I 

t h i n k I'm supposed t o say no. 

(Laughter) 

RECROSS-EXAMINATION 

BY MS. FOSTER: 

Q. I be l i e v e t h a t i n your cross-examination you 

st a t e d t h a t i t would be p r e f e r a b l e f o r — t o t r a n s p o r t 

wastes t o a l a r g e r l a n d f i l l than t o leave i n t o many small 

p i t s . I s t h a t a c o r r e c t statement? 

A. Yes. 

Q. And do you — would you be making t h a t statement 
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i r r e s p e c t i v e of the l e v e l s of the wastes i n the p i t s ? 

A. No, I t h i n k you have t o determine what i s i n the 

p i t s . And from my experience, no two p i t s are a l i k e . 

Q. Okay. 

A. But the important t h i n g i s , when you're d e a l i n g 

w i t h a p i t you deal w i t h the hot spots, make sure you get 

r i d of the hot spots f i r s t , and t h a t ' s a t r a d i t i o n a l 

Superfund approach. No. 

Q. Okay. But the reason t h a t we're here today i s 

f o r a r e g u l a t i o n t o move wastes t o a large l a n d f i l l , as 

opposed t o le a v i n g them on l o c a t i o n . You're aware of that ? 

A. Yes. 

Q. Okay, and a large l a n d f i l l i s q u i t e l a r g e , much 

l a r g e r than a p i t l o c a t i o n on a wellpad, c o r r e c t ? 

A. Correct, but I would — 

Q. And the large l a n d f i l l would commingle wastes 

from many locations? 

A. Correct. 

Q. A l l r i g h t . Would i t be f a i r t o say t h a t the 

l e v e l s of t o x i n s i n a l a n d f i l l would be gr e a t e r than i n a 

small p i t ? 

A. Yes. 

Q. And would i t be f a i r t o say t h a t i f you're 

commingling wastes, then the dosage of the t o x i n s would be 

much higher as well? 
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A. Yes. 

MS. FOSTER: Okay. And — I have no f u r t h e r 

questions, thank you. 

CHAIRMAN FESMIRE: Mr. Huffaker? I'm assuming — 

MR. HUFFAKER: (Shakes head) 

CHAIRMAN FESMIRE: And Dr. Neeper, I assume 

you're — 

DR. NEEPER: No questions. 

CHAIRMAN FESMIRE: Okay. Commissioner Bailey? 

COMMISSIONER BAILEY: I have no questions. 

CHAIRMAN FESMIRE: Commissioner Olson? 

COMMISSIONER OLSON: Maybe j u s t one question. 

EXAMINATION 

BY COMMISSIONER OLSON: 

Q. Going t o t h i s issue of c e n t r a l i z e d d i s p o s a l 

versus f i e l d d isposal i n many l o c a t i o n s versus a lesse r 

number of l o c a t i o n s , i s there more p o t e n t i a l f o r exposure 

from c e n t r a l i z e d f a c i l i t i e s or from more dispersed f i e l d 

l o c a t i o n s ? 

A. Well, t h a t ' s a hard question. I would assume 

t h a t i f you were going t o have a c e n t r a l i z e d s i t e , you w i l l 

very c a r e f u l l y — t h i s w i l l be very c a r e f u l l y thought out, 

i t w i l l be — the geology w i l l be understood, you're going 

t o know whether t h i s i s a safe — you're going t o seek one 

spot where you confine — t h i s s t u f f w i l l be confined and 
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stay confined. 

But I t h i n k what d i s t u r b s me most i s t h a t t h e r e 1 s 

a p i t here and there's a p i t here, and as I have watched 

how wellpads have j u s t sprung up a l l over i n Colorado, I 

assume New Mexico has gone ahead of — you're ahead of us 

i n a l o t of t h i s . To have so many l o c a t i o n s s c a t t e r e d 

across the land i s not a good idea. And so i t ' s the common 

sense. But i f you don't do t h a t l a n d f i l l c o r r e c t l y , you 

could cause more problems. 

Q. Okay. 

A. I t ' s based on r e a l l y good science, technology, 

engineering, and get out there and f i n d out what's 

underneath. 

COMMISSIONER OLSON: Okay, thank you, Doctor. 

CHAIRMAN FESMIRE: Doctor, I t h i n k I'm going t o 

have t o f o l l o w up on something t h a t the Commissioner, Mr. 

Jantz and Ms. Foster asked you. 

EXAMINATION 

BY CHAIRMAN FESMIRE: 

Q. I f I understood you c o r r e c t l y , i t ' s — you were 

t e l l i n g us t h a t i f the f a c i l i t y were w e l l designed, w e l l 

r e g u l a t e d and c o n t r o l l e d , i t would be b e t t e r t o have the 

wastes sequestered there than dispersed throughout the 

landscape; i s t h a t what you're t e l l i n g us? 

A. Yeah, l e f t behind. 
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Q. Okay. 

A. Uh-huh. 

Q. Now you made a statement a t the very beginning of 

your testimony t h a t k i n d of — I d i d n ' t e x a c t l y understand. 

You s a i d t h a t the OCD and i n d u s t r y a n a l y s i s using EPA 

methods d i d n ' t impress you. Why again d i d you say t h a t ? 

A. Well, I thought the study design was very poor 

because they d i d n ' t t e s t f o r what i s being used. I thought 

t h a t was an obvious mistake. 

Q. Okay. 

A. And then when I saw what they looked f o r as w e l l , 

I j u s t f e l t they needed t o go back and do more sampling — 

w e l l , okay, more — the number of samples taken was skimpy, 

you r e a l l y couldn't get i n t o any k i n d of s t a t i s t i c a l 

a n a l y s i s w i t h i t . A l l I saw was the range. I was given 

the range, low and high. And when I looked a t the 

d i f f e r e n c e between t h a t , and then they — l i k e , you know, 

you may have as much as 2 p a r t s per m i l l i o n i n something, 

22,000 p a r t s per m i l l i o n i n another, and they took the 

mean. I was very concerned about using t h a t . We needed t o 

know more about what was there. The data were not 

presented very w e l l . 

And so I would shy away from b a s i c a l l y using — 

as I s a i d , go f o r the hot spots and avoid using means when 

you're t r y i n g t o decide whether something i s safe or not. 
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Q. Okay. 

A. So i t was more — s o r t of l i k e Russian r o u l e t t e 

where t h i s s t u f f i s s c a t t e r e d around from the d i f f e r e n t s i x 

w e l l s . 

Q. Okay. As the guy who had t o w r i t e the check f o r 

the $30,000 of t h a t cost — 

(Laughter) 

A. I s t h a t what t h a t cost? 

Q. Yes, ma'am. 

A. That was — they d i d n ' t spend much money on t h a t 

a t a l l . 

(Laughter) 

A. That's cheap. 

Q. What could we have done d i f f e r e n t l y ? 

A. Well, f o r one t h i n g — I mean, again, apparently 

they got i n a boat and went across and took samples from 

the edges. I would have l i k e d t o have seen some r e a l l y dry 

samples, m a t e r i a l t h a t ' s l a y i n g around on the edges of the 

ponds. 

S i l i c a i s now being introduced. I t ' s i n t e r e s t i n g 

as we're watching the MSDS sheets come i n and we're seeing 

how a product may be upgraded, i t may be product ABC, then 

there's product ABC-1. 

And as we look, they're adding m i c r o f i n e , 

n a n o p a r t i c u l a r l e v e l s i l i c a t e t o p r a c t i c a l l y e v e r y t h i n g 
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t h a t ' s being used. And I can understand why, i t makes 

t h i n g s l i p p e r y , i t f a c i l i t a t e s . 

But what we know i s , what's been happening i n 

A u s t r a l i a i s of concern i n the gas f i e l d s and i n the o i l 

f i e l d s . S i l i c o s i s now i s creeping up on — i t ' s f a r above 

the l e v e l s of asbestosis and black-lung d i s o r d e r s t h a t 

they've had t o deal w i t h i n the past. 

And t h i s i s a very f i n e p a r t i c u l a t e , and i t ' s 

going t o be l a y i n g around, where any of t h i s s p i l l s , where 

i t b u i l d s up on the berms as they b r i n g the mud back up t o 

b u i l d the berms and t h a t s o r t of t h i n g . We're going t o 

have a dust problem, we're going t o have the blowing dust 

t h a t ' s loaded w i t h s i l i c a . 

And i t ' s a nasty chemical, i t gets down i n t o the 

a l v e o l i i n the lung, very deep and a c t u a l l y causes sever 

asbestos- — I mean, s i l i c o s i s . But i t also leads r a p i d l y 

t o a lung cancer, much f a s t e r than asbestosis would. 

So I'm very concerned about the dust. And we 

have blowing — you have blowing dust here, we have blowing 

dust i n Colorado. So i t ' s t h a t very f i n e s t u f f t h a t we 

don't t h i n k i s going t o be a problem t h a t could very w e l l 

be a problem. And i t ' s hard t o — How do you put t h a t i n t o 

an e p i d e m i o l o g i c a l study or determine what i s safe here? 

But I don't t h i n k we've looked a t i n h a l a t i o n enough, and 

also dermal absorption of some of these chemicals. But I'm 
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w o r r i e d about s i l i c a . 

CHAIRMAN FESMIRE: Thank you, Doctor. 

Are there any other questions of t h i s witness? 

MR. JANTZ: A c t u a l l y , Mr. Chairman, I would l i k e 

t o move OGAP E x h i b i t 3 i n t o evidence. Dr. Colborn has 

reviewed t h a t — Yes? I t ' s a f a i r and accurate 

r e p r e s e n t a t i o n of your testimony today? 

THE WITNESS: Yes. 

MR. JANTZ: Yeah, I would l i k e t o move t h a t now 

i n t o evidence. 

CHAIRMAN FESMIRE: Any objection? 

MR. HISER: I believe t h a t Dr. Colborn s a i d t h a t 

she h e r s e l f d i d n ' t prepare, t h a t maybe i t was done by 

somebody else who — s t a f f — 

THE WITNESS: Pardon me? 

MR. HISER: That you said you d i d n ' t prepare i t 

y o u r s e l f but t h a t somebody else — 

THE WITNESS: No, I have a woman who dumps t h i s . 

I don't use Excel spreadsheets, but I have her do i t . And 

we do — Believe me, we check and we re-check. But I would 

have l i k e d t o have had her here because she would have had 

the computer, we could have p u l l e d up some answers t o your 

questions. 

CHAIRMAN FESMIRE: Okay, Mr. Jantz, do you want 

t o l a y the foundation necessary t o admit i t ? 
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MR. JANTZ: Sure. 

FURTHER EXAMINATION 

BY MR. JANTZ: 

Q. Dr. Colborn, d i d you p a r t i c i p a t e i n w r i t i n g the 

testimony t h a t i s OGAP E x h i b i t 3? 

A. Yes. 

Q. Did you supervise your a s s i s t a n t Mary i n w r i t i n g 

t h a t testimony as well? 

A. Yes. 

Q. Thank you. And t h a t does represent the testimony 

t h a t you gave today? 

A. Yes. 

MR. JANTZ: Thank you. 

CHAIRMAN FESMIRE: Doctor, was i t prepared under 

your d i r e c t i o n , I guess, or — 

THE WITNESS: I t c e r t a i n l y was. 

CHAIRMAN FESMIRE: Okay. 

MR. HISER: I have no r e a l o b j e c t i o n i f i t was a 

TEDX person, you know, i f t h a t ' s acceptable t o anybody 

els e . 

CHAIRMAN FESMIRE: Okay, i s the r e any o b j e c t i o n 

t o the admission of OGAP E x h i b i t 3? 

MR. BROOKS: No. 

MS. FOSTER: No. 

MR. CARR: No. 
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CHAIRMAN FESMIRE: Let the record r e f l e c t t h a t no 

o b j e c t i o n was r e g i s t e r e d and i t w i l l be admitted. 

Mr. Jantz, do you have your next witness? 

MR. JANTZ: I do, Mr. Chairman, I ' d l i k e t o c a l l 

Ms. Mary E l l e n Denomy. 

CHAIRMAN FESMIRE: Commissioner Olson i n d i c a t e s 

t h a t he's ready f o r a break, so we w i l l take a 10-minute 

break and reconvene a t 15 minutes t o 11:00. 

(Thereupon, a recess was taken a t 10:34 a.m.) 

(The f o l l o w i n g proceedings had a t 10:47 a.m.) 

CHAIRMAN FESMIRE: Let's go back on the record. 

For the record, t h i s i s the c o n t i n u a t i o n of Case Number — 

15,014? I'm so r r y , 14,015. 

Let the record also r e f l e c t t h a t a l l t h r e e 

Commissioners are a l l present and t h a t a quorum i s present. 

I b e l i e v e , Mr. Jantz, you were g e t t i n g ready t o 

present your second witness? 

MR. JANTZ: Yes, Mr. Chairman, I ' d l i k e t o c a l l 

Ms. Mary E l l e n Denomy. 

CHAIRMAN FESMIRE: Ms. Denomy, have you been 

sworn? 

MS. DENOMY: I have not. 

CHAIRMAN FESMIRE: Okay, would you please stand 

and be so? 

(Thereupon, the witness was sworn.) 
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MARY ELLEN DENOMY, 

the witness h e r e i n , a f t e r having been f i r s t duly sworn upon 

her oath, was examined and t e s t i f i e d as f o l l o w s : 

DIRECT EXAMINATION 

BY MR. JANTZ: 

Q. Good morning, Mrs. Denomy. Could you in t r o d u c e 

y o u r s e l f , please? 

A. My name i s Mary E l l e n Denomy, and I am loc a t e d a t 

5953, County Road 320, R i f l e , Colorado. 

Q. Could you give us a b r i e f summary of your 

education and experience, please? 

A. Well, I am a c e r t i f i e d p u b l i c accountant, an 

acc r e d i t e d petroleum accountant, a c e r t i f i e d m ineral 

manager, a c e r t i f i e d f r a u d - d e t e r r e n t a n a l y s t and a 

c e r t i f i e d f o r e n s i c f i n a n c i a l analyst. 

I n a d d i t i o n , I have been h i r e d and consulted w i t h 

by numerous c l i e n t s t o do j o i n t i n t e r e s t b i l l i n g a u d i t s . I 

c u r r e n t l y work f o r several county governments t o do a u d i t s 

f o r them, f o r o i l and gas taxes. I have been consulted by 

the State of Colorado t o help w i t h p r o t o c o l s f o r a u d i t f o r 

severance ta x . I have also done numerous r o y a l t y owner 

accounting, as w e l l as being an expert witness i n two prime 

r o y a l t y cases i n the State of Colorado t h a t have j u s t been 

f i n a l i z e d a t the s t a t e Supreme Court. 

Q. Ex c e l l e n t . You say you're an ac c r e d i t e d 
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petroleum accountant. What does t h a t mean? 

A. Well, there i s an o r g a n i z a t i o n c a l l e d the Counsel 

of Petroleum Accountant S o c i e t i e s , and they o f f e r an 

a c c r e d i t a t i o n t h a t a c c r e d i t s you i n standards t h a t you are 

able t o achieve f o r e i g h t d i f f e r e n t areas having t o do w i t h 

o i l and gas accounting. One i s operations, law, taxes, 

revenue, j o i n t i n t e r e s t b i l l i n g which includes revenue and 

expenditure a u d i t s , there are f i n a n c i a l r e p o r t i n g , 

managerial and a u d i t i n g i t s e l f . 

Q. And what do you do as an ac c r e d i t e d petroleum 

accountant? 

A. I provide f i n a n c i a l r e p o r t i n g f o r several small 

independent o i l and gas companies, I do a u d i t s f o r s t a t e 

and l o c a l governments. I also have an a u d i t t h a t ' s going 

on f o r a t r i b e , so I also do Bureau of I n d i a n A f f a i r s - t y p e 

a u d i t s . That's — you know, I'm busy. 

Q. Okay, you're also a c e r t i f i e d m ineral manager. 

What does t h a t mean? 

A. That i s a c e r t i f i c a t i o n t h a t i s o f f e r e d by the 

Na t i o n a l A s s o c i a t i o n of Royalty Owners t h a t q u a l i f i e s you 

t o determine how revenue and expenses are a l l o c a t e d by the 

w e l l t o the owners i n t h a t w e l l . 

Q. Okay. Where do you have c l i e n t s ? 

A. Well, a c t u a l l y I have c l i e n t s p r e t t y much a l l 

over the United States. I have c l i e n t s i n West V i r g i n i a , 
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Louisiana, Texas, Oklahoma, Wyoming, Colorado, New Mexico, 

C a l i f o r n i a , the State of Washington, the State of Alaska, 

and probably a few other ones t h a t I haven't remembered 

y e t . 

Q. So you're doing business i n a l l those states? 

A. Yes, s i r . 

MR. JANTZ: May I approach the witness, Mr. 

Chairman? 

CHAIRMAN FESMIRE: You may, s i r . 

Q. (By Mr. Jantz) I'm showing you a copy of your 

c u r r i c u l u m v i t a e , OGAP E x h i b i t 2. I s t h i s a f a i r and 

accurate r e p r e s e n t a t i o n of your CV t h a t you've produced? 

A. Yes, i t i s . 

MR. JANTZ: At t h i s p o i n t I would l i k e t o q u a l i f y 

Ms. Denomy as an expert i n o i l and gas accounting and move 

her CV i n t o evidence as OGAP E x h i b i t 2. 

MS. FOSTER: I f I may question the witness, Mr. 

Chairman. 

CHAIRMAN FESMIRE: You mean take the witness on 

v o i r d i r e ? 

MS. FOSTER: Yes, please. 

CHAIRMAN FESMIRE: You may. 

VOIR DIRE EXAMINATION 

BY MS. FOSTER: 

Q. Ms. Denomy, i t sounds l i k e a l o t of your 
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experience i s Colorado-based, correct? 

A. That i s not c o r r e c t . 

Q. Okay. You're based i n Colorado, though? 

A. I am based i n Colorado. 

Q. A l l r i g h t , and you have, you sa i d , New Mexico 

c l i e n t s ? 

A. I do. 

Q. And when you perform a u d i t s f o r New Mexico 

c l i e n t s , are those s t a t e r o y a l t y a u d i t s , or are they — 

A. They're p r i v a t e , i n d i v i d u a l . 

Q. Okay, but do you — my question i s , do you need 

t o be f a m i l i a r w i t h the New Mexico t a x code i n order t o do 

the a u d i t s f o r your New Mexico c l i e n t s ? 

A. Yes, I do. 

MS. FOSTER: Okay, thank you. I have no f u r t h e r 

questions. 

CHAIRMAN FESMIRE: I s there any o b j e c t i o n t o her 

admission as an expert? 

MR. CARR: No o b j e c t i o n . 

MR. HISER: No. 

MR. BROOKS: No o b j e c t i o n . 

CHAIRMAN FESMIRE: Okay, she w i l l be so admitted 

as an expert. 

And E x h i b i t Number 2 w i l l be admitted. 

MR. JANTZ: Thank you. 

STEVEN T. 
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DIRECT EXAMINATION (Resumed) 

BY MR. JANTZ: 

Q. Ms. Denomy, you've reviewed some documents 

submitted by OGAP t o t h i s Commission i n i t s prehearing 

statement; i s t h a t correct? I n the context of preparing 

your testimony? 

A. I have. 

Q. I s one of those e x h i b i t s E x h i b i t 5, O f f s i t e 

Commercial Disposal of O i l and Gas Ex p l o r a t i o n and 

Production of [ s i c ] Waste: A v a i l a b i l i t y , Options, and 

Costs, produced by the Argonne National Laboratory? 

A. I t i s . 

Q. Okay. Have you also reviewed OGAP E x h i b i t 6, O i l 

Conservation D i v i s i o n p u b l i c a t i o n on — 

CHAIRMAN FESMIRE: I t ' s our annual r e p o r t . 

Q. (By Mr. Jantz) Annual r e p o r t . Thank you, Mr. 

Fesmire. 

A. Yes, I have. 

Q. And t h a t ' s OGAP E x h i b i t 7, I be l i e v e — or 6, I'm 

so r r y . Did you review O i l and Gas A c c o u n t a b i l i t y ' s Closed-

Loop D r i l l i n g Systems, a c o s t - e f f e c t i v e a l t e r n a t i v e f a c t 

sheet as E x h i b i t 7? 

A. Yes. 

Q. Closed-Loop D r i l l i n g Case Studies, E x h i b i t 8? 

A. Yes 
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Q. Creative S t r a t e g i e s f o r Produced Water Disposal 

i n the Rocky Mountain Region, an a b s t r a c t and a r t i c l e , 

E x h i b i t 9? 

A. Yes, t h a t i s the Cimarex. 

Q. And then E x h i b i t 10, Advances i n D r i l l i n g 

Technology f o r the North American Rockies? 

A. Yes. 

Q. E x h i b i t 11, New Innovative Processes [ s i c ] allows 

D r i l l i n g w i t h o u t P i t s i n New Mexico? 

A. Yes. 

Q. E x c e l l e n t . Based on your review of these 

documents and your experience, have you formed an o p i n i o n 

about the economics of waste disposal i n the proposed ru l e ? 

A. I have. 

Q. What i s t h a t opinion? 

A. That opinion i s t h a t t o f u r t h e r the economics of 

operators i n the State of New Mexico, i t would behoove them 

t o look a t using the closed-loop system as an economic 

savings t o produce minerals here i n the State of New 

Mexico. 

Q. Okay, based on your review of the m a t e r i a l s I 

went through, you also reviewed the Independent Petroleum 

Producer's e x h i b i t s p r o f f e r e d w i t h t h e i r prehearing 

statement; i s t h a t correct? 

A. Yes, I d i d . 
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Q. As w e l l as other p u b l i c l y a v a i l a b l e information? 

A. Yes, I d i d . 

Q. Could you take us through how you arrove a t your 

opinion? 

CHAIRMAN FESMIRE: So t h a t ' s what the past tense 

of a r r i v e d i s . 

(Laughter) 

MR. JANTZ: A r r i v e d . I appreciate the 

grammatical c o r r e c t i o n , Mr. Chairman. 

CHAIRMAN FESMIRE: That's coming from an 

engineer. 

(Laughter) 

THE WITNESS: Well, i n the instance of l o o k i n g a t 

a l l of t h i s review, an i n d i v i d u a l needs t o s t a r t w i t h the 

income and expenses t h a t a w e l l w i l l make and i n c u r over 

the l i f e of the w e l l . 

So i n order t o do t h i s , I have been asked t o 

share some documentation t h a t I am the c o n t r o l l e r f o r one 

of the companies f o r i n the State of Colorado, t h a t the 

t o t a l depth of the w e l l was f o r 7200 f e e t . The t o t a l cost 

— and t h i s w e l l was a c t u a l l y d r i l l e d and completed i n the 

year 2006 — was $1.5 m i l l i o n t o d r i l l , and you can f i n d 

t h a t i n the middle section there, the t y p i c a l cost t o d r i l l 

and maintain over a l i f e t i m e . That's the m i l l i o n and a 

h a l f d o l l a r s t o d r i l l . 
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The usual costs t h a t are i n c u r r e d from each of 

the w e l l s i t e s normally i n the region i s about $1500 a 

month. Looking a t some of the Independent Petroleum 

Accountants' i n f o r m a t i o n , they p r e t t y much concur w i t h t h a t 

same number as a monthly cost. 

Wells can be a n t i c i p a t e d t o produce f o r about 3 0 

years. We have some i n the State of Colorado t h a t are 

already a t the 50 years and s t i l l going, so 30 years i s 

u s u a l l y considered the economic l i f e of a w e l l . 

So using the $1500-a-month cost f o r 3 0 years and 

the $1500 o r i g i n a l cost, you can look a t a w e l l c o s t i n g 

about $2,040,000 f o r a 7200-foot depth. 

Moving on from t h a t — 

Q. (By Mr. Jantz) Excuse me, Ms. Denomy, l e t me 

j u s t i n t e r r u p t . The 7200-foot depth, what i s t h a t f i g u r e 

based upon? 

A. That i s based upon a document t h a t i s c a l l e d an 

AFE or an a u t h o r i z a t i o n f o r expenditure. A l l of our w e l l s , 

p r e t t y much, are shared w i t h several owners, t h e r e are 

several working i n t e r e s t owners i n a w e l l , and i t ' s 

b a s i c a l l y because the s t a t e has re q u i r e d spacing u n i t s t o 

be combined. So t h e y ' l l say everybody t h a t has ownership 

and minerals i n 160 acres must share i n the income from 

each of those w e l l s , and the conservation d i v i s i o n i s the 

department t h a t decides what are the spacing u n i t s . So 
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everybody i n t h a t d i v i s i o n w i l l p a r t i c i p a t e i n every w e l l 

t h a t ' s d r i l l e d i n t h a t 160 acres. 

So many of our w e l l s t h a t are produced produce by 

p a r t n e r s h i p or what they c a l l j o i n t i n t e r e s t . I t ' s a 

qua s i - p a r t n e r s h i p . They r e a l l y don't f i l e a p a r t n e r s h i p , 

but they do f i l e — they pay expenses and they earn the 

income together as a j o i n t i n t e r e s t . 

And so when a w e l l i s d r i l l e d , they are r e q u i r e d 

t o send out t o a l l t h e i r j o i n t i n t e r e s t owners t h i s AFE or 

a u t h o r i z a t i o n f o r expenditure. And on t h a t a u t h o r i z a t i o n 

f o r expenditure they w i l l l i s t a l l of the t y p i c a l kinds of 

expenses t h a t the w e l l can be — w i l l cost over the term of 

the d r i l l i n g and completion. And i n th e r e you w i l l f i n d 

t h i n g s l i k e , you know, the t r u c k i n g , the water, the a c t u a l 

day work d r i l l i n g costs, the cost of the separators, the 

cost of everything t h a t has t o do w i t h t h a t w e l l t o 

completion. 

And t h i s i s sent out t o a j o i n t i n t e r e s t owner, 

and those j o i n t i n t e r e s t owners can make a d e c i s i o n a t t h a t 

time whether they want t o p a r t i c i p a t e i n t h a t w e l l or not. 

They can go n o n p a r t i c i p a t i n g or they can p a r t i c i p a t e i n i t . 

But these are where these numbers have been generated from. 

And t h i s i s generated from an AFE t h a t was 

submitted t o a working i n t e r e s t owner f o r a w e l l t h a t ' s 

being d r i l l e d a t 7200 t o t a l depth, and t h a t ' s what TD 
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stands f o r . 

Q. Thank you. Are you aware of d i f f e r e n c e s i n 

average depth between the San Juan Basin and the Permian 

Basin? 

A. I am. 

Q. What are those d i f f e r e n c e s ? 

A. Well, the Permian Basin average r i g h t now i s a t 

about 4800 f e e t , which i s s i g n i f i c a n t l y less than what t h i s 

r e g i o n i s showing as i t s t o t a l depth. There are w e l l s i n 

the Permian Basin t h a t are being d r i l l e d t o much deeper 

depths, such as 14,000. So you could take these numbers 

and use the same percentages and say p r e t t y much those 

costs would be increased i n a deeper w e l l or decreased i n a 

shallower w e l l . Not a l l of them. You know, the separator 

i s going t o be the same whether you have a 7200-foot w e l l 

or a 4800-foot w e l l . But your length of time f o r d r i l l i n g , 

the amount of water you need because i t ' s going t o take 

longer, those t h i n g s w i l l be higher or lower based on 

whatever the depth i s . 

Now i f you're looking a t the San Juan Basin, the 

average there i s about between 500 and 4000. There's some 

r e a l l y shallow w e l l s i n the San Juan Basin, you know, and 

then t h e r e are some ones t h a t are a t about the 4000. 

Q. But as a general matter, do you f e e l t h a t t h i s 

7200-foot depth i s conservative? 
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A. I t i s conservative, because i t ' s a t a deeper 

depth than the average of the s t a t e . 

Q. Thank you, please continue. 

A. Moving on, i n — no, s o r r y . T a l k i n g about — you 

know, f i r s t we looked a t the expenses of the w e l l . Now i s 

t h i s w e l l going t o generate enough income f o r us t o 

a c t u a l l y d r i l l i t ? 

The t y p i c a l w e l l i n t h i s r e g i o n , i n the Rocky 

Mountain region w i t h the formations t h a t we have here, i s 

about a m i l l i o n MCF's or a b i l l i o n cubic f e e t . When we get 

i n t o cubic f e e t and we t a l k i n g about i t being i n t he 

b i l l i o n s , i t i s so hard f o r people t o grasp t h a t b i g of a 

number, so we've — the i n d u s t r y has converted i t t o MCF's, 

or thousand, which i s the Roman numeral M, cubic f e e t . So 

the t y p i c a l w e l l can produce about 1000 MCF's. 

The average p r i c e per MCF, I used a conservative 

f i v e d o l l a r s . The San Juan Basin i s paying over the l a s t 

s everal months somewhere between $583 and $604. I t ' s a 

l i t t l e b i t higher than t h a t . So using f i v e d o l l a r s j u s t t 

a n t i c i p a t e t h a t there could be a drop i n p r i c e or some 

other problem happening — 

Q. And — I'm sorry, Ms. Denomy, where do you get 

t h a t p r i c i n g information? 

A. The State of Colorado has on t h e i r website the 

posted index p r i c e s f o r c e r t a i n regions, and they do 
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incl u d e the San Juan Basin p r i c e . Our Colorado gas shares 

the Blanco hub, which happens t o be i n the San Juan Basin 

on the New Mexico side, as a market center f o r a l o t of the 

gas t h a t ' s coming out of my back yard i n R i f l e , Colorado. 

So t h a t i s where the p r i c e — index p r i c e s have been 

l i s t e d . 

I n a d d i t i o n , being the accountant f o r many of our 

working i n t e r e s t owners, there i s p u b l i c a t i o n s t h a t are 

published c a l l e d gas d a i l y or FERC gas p r i c e indexing. 

Those t h i n g s r e p o r t d a i l y the p r i c e s i n the d i f f e r e n t 

r egions, and so f i v e d o l l a r s i s p r e t t y common i n the 

reg i o n . 

Q. Thank you. 

A. Moving on, t o t a l income i s j u s t — you know, a 

m i l l i o n times f i v e d o l l a r s , you expect the w e l l t o produce 

about $5 m i l l i o n . I t ' s going t o cost you $2 m i l l i o n . 

Now, t h a t ' s only the o r i g i n a l cost, and t h a t ' s 

the cost of maintaining the w e l l s i t e . A f t e r the gas has 

been e x t r a c t e d from the ground, you need t o determine the 

taxes t h a t have t o be paid on t h a t income t o the s t a t e f o r 

severance t a x , property taxes, income taxes, sales taxes, 

those kinds of t h i n g s . 

I n a d d i t i o n , there are what they c a l l i n the 

i n d u s t r y post-production costs, taxes — deductions f o r 

t r a n s p o r t a t i o n , compression, dehydration, t h a t have t o be 
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accounted f o r as w e l l . Not j u s t the maintenance of the 

w e l l , but a c t u a l l y the cost of marketing the gas. 

Those costs — I have reviewed several — There's 

about s i x companies t h a t I had access t o i n f o r m a t i o n from 

checks t h a t they have paid t o owners i n the w e l l s . These 

are the averages of those payment — w i t h h o l d i n g s t h a t they 

had made from checks t h a t they had submitted f o r the year 

2006. They ranged from 22 percent a t Energen t o 32 percent 

a t Yates. And so the average of those deductions was about 

24.9 percent. That includes the taxes t h a t are w i t h h e l d 

and the post-production costs, t a k i n g the gross amount of 

the check compared t o the net amount of the check. You 

know, the simple math c a l c u l a t i o n s . 

Not going i n t o , w e l l , you know, the t a x r a t e i n 

New Mexico i s 6.9. This i s what has been w i t h h e l d f o r the 

purposes of taxes, t r a n s p o r t a t i o n , compression and 

g a t h e r i n g . 

That shows up i n the second t o — t h i s column 

r i g h t here, the 2.49 percent. I t amounts t o about $737,000 

worth of those kinds of costs, based on those s i x company 

averages. Meaning the w e l l would cost you about $2.8 

m i l l i o n . You have a $5 m i l l i o n income, you can a n t i c i p a t e 

about a $2.2 m i l l i o n income over the l i f e t i m e of the w e l l . 

I ' d i n v e s t i n the w e l l . 

Q. Now I understand you've broken out the costs f o r 
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waste d i s p o s a l ; i s t h a t — i s t h a t true? 

A. Well, I broke out the cost of the use of water, 

the d r i l l i n g water, the d r i l l i n g p i t s , the completion-type 

categories. 

Now i f y o u ' l l s k i p t o t h a t one. 

Okay, the f i r s t column again i s a t the 7200-foot 

depth, i t ' s back t o t h a t $1.5 m i l l i o n . There's our t o t a l 

cost of everything. The t o t a l cost of roads and p i t s from 

t h i s p a r t i c u l a r AFE — which was, l i k e I s a i d , completed i n 

2006 — was a $38,000 f o r roads and p i t s , the d r i l l i n g 

p o r t i o n . This has been broken out by d r i l l i n g p o r t i o n . 

AFE's are broken i n t o what they c a l l i n t a n g i b l e and 

t a n g i b l e . I n t a n g i b l e d r i l l i n g , i n t a n g i b l e completion, 

t a n g i b l e d r i l l i n g and t a n g i b l e completion. So — and 

t a n g i b l e meaning t h a t i t ' s the equipment t h a t gets l e f t 

t h e r e , and so i t ' s touchable, and those — These are a l l 

costs t h a t are considered i n t a n g i b l e costs, t h i n g s t h a t are 

going t o be spent and you don't have an asset t o s e l l a t 

the end of the w e l l ' s l i f e . They're gone, they're money 

gone. 

T o t a l cost of roads and p i t s was about $38,000 

and about 2.5 percent of the t o t a l cost. D r i l l i n g water 

costs were about $15,700. That was about 1 percent of the 

t o t a l . And I d i d the percentages mainly because i f we were 

t o use an e x t r a p o l a t i o n f o r a w e l l t h a t was d r i l l e d t w i c e 
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as deep or h a l f as deep, we could probably use those same 

percentages t o apply t o depth d i f f e r e n c e s . 

T o t a l cost of roads and p i t s was a l i t t l e l ess — 

a l i t t l e g r e ater than h a l f a percent. That's the 

completion p o r t i o n . Completion water cost, $30,000. 

That's b a s i c a l l y the water t h a t had t o be used f o r f r a c s , 

f r a c t u r i n g — underground f r a c t u r i n g t o s t i m u l a t e the w e l l 

t o produce a t i t s highest l e v e l . 

Trucking, t h i s was a l i n e - i t e m category t h a t they 

assigned t o t r u c k i n g the water and any l e f t o v e r items t h a t 

were l e f t on the w e l l s i t e . I t was a l i t t l e l e s s than h a l f 

a percent. 

So those t o t a l categories came t o $98,700, i t ' s 

about 6.5 percent of the t o t a l cost of the w e l l . 

Q. Okay. Do you have costs — 

A. Now t h i s was a — t h i s was a conventional earthen 

p i t cost — 

Q. Okay. 

A. — earthen p i t meaning, you d i g the p i t , you 

produced a l i n e r i n there, and then you b u r i e d i t when you 

were done. 

Q. Do you have cost analyses f o r the waste d i s p o s a l 

methods t h a t are i n the proposed new r u l e ? 

A. The c e n t r a l i z e d — what I c a l l the c e n t r a l i z e d 

waste p i t , t h a t would be the next one. 
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You are s t i l l going t o have the same costs of 

roads and p i t s . You have t o have some s o r t of storage u n i t 

when you're d r i l l i n g . You're going t o have the same 

d r i l l i n g water costs, you're going t o have the same costs 

of completion and p u t t i n g the p i t s back tog e t h e r , you have 

completion water costs, you're s t i l l going t o have t o f r a c . 

You would a n t i c i p a t e t h a t the t r u c k i n g t o get the water t o 

the w e l l s i t e would be about the same. 

According t o the Cimarex r e p o r t , t h e i r a d d i t i o n a l 

wastewater h a u l - o f f cost a t the end f o r l o c a t i o n s t h a t they 

have completed and done the job f o r was $42,000 from t h e i r 

r e p o r t , so t h a t ' s added t o the t o t a l . Those t o t a l costs 

b r i n g t h a t up t o 9 percent, or a l i t t l e over 9 percent of 

your t o t a l . I t i s more expensive t o do the c e n t r a l i z e d 

waste p i t cost. 

Q. Okay. What about closed-loop systems? 

A. Now as f o r the closed-loop system, we have some 

cost savings t h a t we need t o look a t . And many of these 

cost savings were t h i n g s t h a t I looked a t from the Prima 

Energy p r e s e n t a t i o n t h a t was made as an e x h i b i t i n the OGAP 

f i l e s . We have a savings on the p i t use because we're 

going t o be running tanks. 

Some of these t h i n g s , the a d d i t i o n a l closed-loop 

costs, those t h i n g s were — t h a t number, $2500 a day, I 

used the 16 days t h a t — the average from the Independent 
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Petroleum Accountant Association, l i s t e d as the normal 

d r i l l i n g days. I n Colorado we're a t the p o i n t where our 

d r i l l i n g days are down t o four. So I'm using what New 

Mexico i s p u t t i n g f o r t h from the independent producers as 

16 days. This number of $2500 a day f o r — included the 

personnel, t h a t was t h e i r average cost per day — was from 

l o c a l companies t h a t do closed-loop systems. And so t h a t 

t o t a l a d d i t i o n a l cost was $40,000 f o r t h a t . 

But you saved money on the d r i l l i n g water costs, 

because you're only using 2 0 percent of the t o t a l , because 

i t ' s re-used. You're also saving money on the completion 

water costs, you're saving money on the roads and p i t s . 

You're also saving money on the d r i l l i n g mud re-use. Based 

on what Prima Energy found i n doing the 43 w e l l s t h a t they 

d i d i n Colorado i n 1993, they saved a s u b s t a n t i a l amount on 

t h e i r d r i l l i n g muds because i t was something t h a t they 

could re-use on s i t e , and then re-use i t a t another w e l l 

s i t e . So they d i d n ' t have t o have a d d i t i o n a l cost of 

supplying new d r i l l i n g muds. 

And a c t u a l l y , I t h i n k i t wasn't too long ago t h a t 

we had a d r i l l i n g - m u d moratorium, and we couldn't get i t 

here. I t was hard t o get. So there was a moratorium on 

some of the d r i l l i n g going on, because t h e r e was a lack of 

d r i l l i n g mud t h a t could be brought t o the area. 

So t o t a l costs being about 3.5 percent of the 
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t o t a l cost of the w e l l . 

Q. Okay. And you have plans t o use closed-loop 

systems? 

A. I do. 

Q. And what's been your experience w i t h them? 

A. They have — they have found t h a t they have saved 

money using the closed-loop system. I f you w i l l a l l o w me, 

I w i l l t a l k a l i t t l e b i t about what's going on i n Colorado. 

The f a c t i s t h a t today, w i t h the p r i c e of gas, 

many of our w e l l s are run — use an awful l o t of gasoline 

t o produce the w e l l , because they have generators running. 

And so there's c o n s t a n t l y a need f o r gasoline. With the 

cost of gas being what i t i s , companies are l o o k i n g f o r 

ways and means t o save money, as much as they can. 

So j u s t l a s t week, one of our independent 

producers i n G a r f i e l d County came out w i t h t h e i r new system 

t h a t they're going t o be using f o r f r a c t u r i n g , which i s 

going t o be saving even more money. They're going t o be 

f r a c t u r i n g from one w e l l s i t e . They have set up above-

ground w a t e r - d i s t r i b u t i o n system between th r e e other w e l l 

s i t e s , and they're going t o take a l l of the f r a c tanks a t 

one w e l l s i t e s and f r a c t u r e f o u r w e l l s i t e s a t once from 

t h a t one l o c a t i o n . I t saves them on moving the water, they 

can set up the closed-loop system t o make sure t h a t they 

re-use the water t h a t ' s there. 
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Water i n Colorado, and i n New Mexico and i n — 

p r e t t y much i n t h i s whole region, i s p r e t t y precious. I t ' s 

hard t o f i n d . And when we have a c a l l on the Colorado 

River the i n d u s t r y can't get i t from t h e r e , so they w i l l 

have t o f i n d other sources of g e t t i n g water. I t i s tough 

t o come by. 

So the systems t h a t they have come up w i t h , yes, 

you have a cost a t the beginning t o do these kinds of 

t h i n g s . But many of the companies have come up w i t h ways 

of doing i t , such as r e n t i n g the equipment from companies 

t h a t are est a b l i s h e d already, r a t h e r than buying t h e i r own. 

But I t h i n k most of the producers t h a t have a 

decent amount of money have found, Let's take our guys t h a t 

work i n the f r a c tanks and have them convert — I a c t u a l l y 

have a c l i e n t t h a t i s a person who has converted small f r a c 

tanks i n t o the closed-loop system w i t h t h e i r own ideas. So 

I k i n d of l i k e t o say, Necessity i s the mother of 

i n v e n t i o n . And accountants are always on the backs of the 

operators t o say, We've got t o save money, so what can we 

do t o be c r e a t i v e , t o do these things? 

Not only does i t save money doing the system, you 

also have, you know, a p o t e n t i a l f o r doing other t h i n g s t o 

save money i n the d r i l l i n g . And then t h a t gives you more 

money i n your budget t o d r i l l more w e l l s . 

Q. What are some other economic b e n e f i t s of a 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

1506 

closed-loop system? 

A. Okay, during course of p a r t i c u l a r l y the c l a s s -

a c t i o n — or not c l a s s - a c t i o n , the l a w s u i t s t h a t I was the 

expert witness f o r , there was — one of the companies t h a t 

were l o c a l l y t here went t o the c e n t r a l i z e d waste p i t 

system. Many of our companies have decided t o use the 

c e n t r a l i z e d waste p i t system on t h e i r own, because they 

have found t h a t doing t h a t they are able t o recoup 

hydrocarbons t h a t they can make money from. 

And I have brought as a sample one of the 

completion p i t s ' waters t h a t came from the Rulison area. 

I t ' s from a p i t t h a t i s — the w e l l has been completed. I 

t h i n k the f i n i s h e d i t i n August, they d i d a recompletion 

and t h a t was completed i n September, so i t ' s s t i l l been 

s i t t i n g t h e r e . But i n the i n s i d e of t h i s b o t t l e , you w i l l 

f i n d t h a t there are hydrocarbons i n t h e r e , t h e r e are o i l — 

ther e i s o i l i n there. 

So duri n g the course of the case, a f t e r l o o k i n g 

a t what happened a t t h a t c e n t r a l i z e d waste p i t , we found 

t h a t the company was t a k i n g the hydrocarbons out of t h i s 

completion water and s e l l i n g i t , and they were making about 

a m i l l i o n d o l l a r s a month from s e l l i n g the hydrocarbons out 

of the p i t . 

I f we — i f they had l e f t the completion water, 

dug i t i n t o the ground, they have l o s t the revenue. So 
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they have decided, This i s a way of paying f o r some of 

these costs. 

Unf o r t u n a t e l y i n the case t h a t we were a t , they 

d i d not share t h a t income w i t h the r o y a l t y owners or the 

t a x i n g a u t h o r i t i e s — 

(Laughter) 

A. — so they were found by the judge t h a t they had 

t o recoup, pay these t h i n g s . And t h i s has brought on now a 

very strong look by our s t a t e severance t a x department and 

our county government o f f i c i a l s t o s t a r t l o o k i n g a t these 

c e n t r a l i z e d waste p i t systems and going i n and a u d i t i n g 

them f o r revenues t h a t have been recouped. 

I n Vernal, Utah, there i s a very l a r g e 

c e n t r a l i z e d waste p i t system, and i t i s the biggest 

producer of o i l i n t h a t region, because i t goes out and 

c o l l e c t s a l l of the water from a l l of l o c a l small p i t s , and 

i t — not taxes or r o y a l t i e s are paid on t h a t income. 

So, you know, f o r a course of a year, a t the 9-

percent r a t e t h a t i s the e f f e c t i v e r a t e here i n New Mexico, 

i t would get $90,000 a month, or about a m i l l i o n d o l l a r s a 

year, i n l o s t revenues f o r the hydrocarbons t h a t won't get 

r e p o r t e d by d i g g i n g them back i n t o the ground. And t h a t ' s 

not mentioning the 12.5 percent r o y a l t i e s t h a t — i t may 

f a l l on s t a t e lands. 

Q. One l a s t t h i n g , Ms. Denomy. Have you examined 
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the Independent Petroleum Producers 1 e x h i b i t s ? 

A. I have. 

Q. Do you consider the f i g u r e s t h a t they used i n 

those e x h i b i t s as reasonable i n terms of costs? 

A. Not having any of the documentation t o v e r i f y 

those costs, they don't f a l l i n l i n e w i t h any of the costs 

t h a t I have had experience w i t h , so... I don't know where 

they came from, so I'm going t o leave i t a t t h a t . 

MR. JANTZ: Thank you, Ms. Denomy. I ' l l pass 

t h i s witness f o r cross-examination. 

CHAIRMAN FESMIRE: Mr. Brooks? 

MR. BROOKS: No questions a t t h i s time, Mr. 

Chairman. 

CHAIRMAN FESMIRE: Mr. Hiser? 

MR. HISER: Mr. Carr i s the lead on t h i s one. 

CHAIRMAN FESMIRE: O i l and gas issues, huh? 

MR. HISER: O i l and gas. 

MR. CARR: More t r a d i t i o n a l issues. 

CROSS-EXAMINATION 

BY MR. CARR: 

Q. Ms. Denomy, when I look a t the e x h i b i t s t h a t 

you've presented here today, you've been t a l k i n g about 

t y p i c a l w e l l s . 

A. Yes, s i r . 

Q. My f i r s t question i s , are we lo o k i n g a t — have 
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you attempted t o a r r i v e average numbers, or are we working 

from a t y p i c a l number? 

A. A m i l l i o n and a h a l f , i n the year 2006, was an 

average. 

Q. A m i l l i o n and a h a l f , f o r what? 

A. For a w e l l d r i l l e d t o 7200 t o t a l depth. 

Q. And i f we take your f i r s t page, average w e l l 

income and cost f o r a 7200-foot depth, you wouldn't argue 

w i t h me t h a t the costs vary depending on the depth? 

A. Yes, they do. 

Q. And t h a t they vary region t o region? 

A. They do. 

Q. And they vary by the type of the w e l l , whether 

i t ' s c o a l , gas or deep dry w e l l — 

A. They do. 

Q. And t h a t w i t h a l l these d i f f e r e n t kinds of w e l l s , 

d i f f e r e n t p r a c t i c e s are required? 

A. Cost of supplying water, the cost of supplying 

separators, the cost — Many of those costs are p r e t t y 

standard. There i s an added f e a t u r e t h a t the Council of 

Petroleum Accountant Societies o f f e r , and i t ' s c a l l e d CPS, 

and so many of these t h i n g s are standards t h a t have been 

set by the i n d u s t r y accountants, and so some of the costs 

can be the same — 

Q. And these are — But these are averages, are they 
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not? 

A. Yes. 

Q. And i f you were d r i l l i n g , say, a coal gas w e l l 

and you have a water disposal issue, your costs are 

d i f f e r e n t f o r coal gas — 

A. That i s c o r r e c t . 

Q. — dry gas? 

And each of these p r a c t i c e s and costs impact 

i n d i v i d u a l w e l l s . I f you're d r i l l i n g a coal gas w e l l , your 

water cost disposal are higher than i f you're d r i l l i n g a 

dry gas well? 

A. That i s c o r r e c t . 

Q. And so what we're looking here i s a t b a s i c a l l y 

what you've drawn from a t y p i c a l 72 00-foot — i s t h i s a dry 

gas w e l l t h a t we're using here? 

A. Yes. 

Q. And I t h i n k i t was Dr. Colborn who s a i d we should 

stay away from averages, so we're de a l i n g w i t h t y p i c a l 

w e l l s , not averages; i s n ' t t h a t f a i r t o say? 

A. I t h i n k she was t a l k i n g about h e a l t h issues and 

not d o l l a r issues. 

Q. But an average also i s — would j u s t be t h a t ? 

I n d i v i d u a l w e l l s vary? 

A. That i s c o r r e c t . But I have found t h a t depths 

make a d i f f e r e n c e . 
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Q. And the d i f f e r e n c e i n cost? 

A. The d i f f e r e n c e i n cost. 

Q. Let's look a t t h i s e x h i b i t . We s t a r t w i t h 

l i f e t i m e production per w e l l , and you have a l i f e t i m e of 25 

t o 30 years. 

A. Yes. 

Q. And i s t h a t f i g u r e — does t h a t f i g u r e vary by 

the type of w e l l d r i l l e d ? 

A. I t can. 

Q. Are you aware t h a t the average w e l l l i f e i n 

southeastern New Mexico i s much shor t e r than the average 

w e l l l i f e i n the San Juan Basin? 

A. You know, the w e l l l i f e i s not n e c e s s a r i l y the 

s i t u a t i o n . I t ' s the volume t h a t t h a t w e l l i s going t o be 

produced over. What I'm using i s the 2 5 t o 3 0 years f o r 

the expenses per month. So i f the w e l l l i f e i s only 10 

years, you're not going t o have as high an expense f o r your 

monthly expenses. 

Q. And you're assuming a s i m i l a r w e l l performance 

d u r i n g t h a t p e r i o d of time as well? 

A. Well, w e l l s do not perform the same over t h e i r 

l i f e . You have a deep decline curve from the very 

beginning, so the beginning of your w e l l i s going t o 

produce the most. I t ' s k i n d of l i k e the idea of a pop can: 

You shake i t up, and most comes out a t the beginning and 
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then i t slowly tapers o f f . 

Q. But we're t a l k i n g here g e n e r a l l y about a t y p i c a l 

w e l l . This data cannot be applied t o any i n d i v i d u a l w ell? 

A. This p a r t i c u l a r w e l l , you can. 

Q. And t h i s i s what you would use, recommending t h a t 

somebody go out and d r i l l a well? 

A. That i s e x a c t l y r i g h t . 

Q. You would say you're going t o get $5 an MCF? 

A. Yes. 

Q. That's your deci s i o n on th a t ? 

A. Yes. 

Q. And t h a t your w e l l i n southeast New Mexico i s 

going t o produce f o r 25 t o 30 years, use t h a t as your 

assumption. 

A. That's the assumption f o r the cost. 

Q. And t h a t — You're going t o also assume some 

volume i s going t o be produced, w i l l you — do you not? 

A. The volume i s u s u a l l y a n t i c i p a t e d by e i t h e r a 

petroleum engineer or a g e o l o g i s t , based on what they have 

found i n the l o c a l region on how much gas i s produced a t 

the beginning of the l i f e . 

Q. And the volume you're going t o get i s going t o be 

the key f a c t o r i n determining what your income is? 

A. That i s c o r r e c t . 

Q. And what volume have you used here? 
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A. A m i l l i o n MCF's. 

Q. And i s a m i l l i o n — a BCF of gas, i s t h a t t y p i c a l 

f o r a Basin F r u i t l a n d Coal gas w e l l , do you know? 

A. I t i s not. 

Q. Okay, i s i t t y p i c a l f o r a deep Morrow gas w e l l i n 

southeast New Mexico? 

A. I do not know. 

Q. Have you t o l d — Did you t e l l the person you're 

a d v i s i n g how many — what percentage of deep Morrow gas 

w e l l s would be dry holes? 

A. I would have t o look a t the s t a t i s t i c s i n t h a t 

p a r t i c u l a r region t o determine how many would be dry holes 

and whether t h i s i s a region t o d r i l l or not. 

Q. And i f you've got a high dryhole r a t e , wouldn't 

t h a t be something you'd consider i n t r y i n g t o p r o j e c t your 

economics f o r a well? 

A. As an accountant I would say we would probably 

want t o go somewhere else. 

Q. And i f — and i t ' s an economic-driven i n d u s t r y , 

i s i t not? 

A. I t i s . 

Q. And i f the economics aren't so good, you may go 

somewhere el s e ; i s n ' t t h a t correct? 

A. That i s e x a c t l y r i g h t . 

Q. And i f the economics are bad i n New Mexico, you 
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might j u s t decide t o d r i l l i n Colorado; i s n ' t t h a t r i g h t ? 

A. I would decide t o d r i l l i n Colorado r i g h t now 

today, because the amount of gas t h a t ' s being produced from 

our w e l l s f a r exceeds the amount of gas t h a t ' s being 

produced i n New Mexico. 

Q. But i f you had two i d e n t i c a l w e l l s , one i n La 

P l a t a County and one i n the San Juan Basin, and i t costs 

you s i g n i f i c a n t l y more t o d r i l l and manage the w e l l i n the 

San Juan Basin, which of those two w e l l s would you d r i l l i f 

you could d r i l l one? 

A. I t would depend on where my leases were. 

Q. I f you had a lease on each t h a t was the same, had 

the same r o y a l t y r i g h t , had the same reserve p r o j e c t i o n s 

from your r e s e r v o i r engineer, your petroleum engineer, and 

i t was going t o cost 20 percent more t o d r i l l on one side 

of the s t a t e l i n e than the other, which one would be a 

b e t t e r economic choice? 

A. I would have t o look a t the p r o j e c t i o n s of the 

income t h a t were coming. 

Now I need t o add something here. 

Q. Yeah. 

A. We have an awful l o t of d r i l l r i g s running i n 

Piceance Basin i n Colorado. Right now the p r i c e i n the 

Basin of — Piceance Basin, i s $1.11. We s t i l l have people 

t h a t are scrambling t o t r y t o d r i l l t h e r e . So t h e r e are 
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more reasons t o want t o d r i l l i n areas other than j u s t the 

p r i c e . 

Why are not people d r i l l i n g i n the San Juan Basin 

where they could get s i x d o l l a r s ? 

Q. I'm going t o give you a h y p o t h e t i c a l question. 

A. Okay. 

Q. You have two w e l l s . Everything about the two 

w e l l s i s the same i n terms of reserves, p r i c e , r o y a l t y 

burden, everything. One i s on one side of the Colorado-New 

Mexico l i n e and the other i s on the other s i d e , and i t ' s 

going t o cost you 2 0 percent more t o d r i l l on the New 

Mexico side, f o r whatever reason. Just assume t h a t . Which 

i s the b e t t e r economic choice? 

A. Colorado. 

Q. A l l r i g h t . Now, when we look a t your graph and y 

you t a l k about taxes and t r a n s p o r t a t i o n , what's included i n 

t r a n s p o r t a t i o n ? 

A. What's included i n t r a n s p o r t a t i o n ? 

Q. Yeah, you say t o t a l average w i t h h o l d i n g f o r 

taxes, t r a n s p o r t a t i o n i n New Mexico, based on s i x 

companies. What i s t h a t cost for? What are they paying t o 

move? Do you know? 

A. The gas, a f t e r i t ' s been produced. 

Q. Did you f a c t o r i n t o t h a t t r a n s p o r t a t i o n number 

what i t might cost t o move waste? 
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A. That i s not — t h a t i s included i n those costs 

t h a t I t a l k e d about f o r d r i l l i n g the w e l l . These costs are 

a f t e r t h a t f a c t . 

Q. Okay. Where are your costs f o r d r i l l i n g your 

w e l l ? 

A. Put — There. 

Q. A l l r i g h t . Now we have t r u c k i n g . I s t h a t the 

same t r a n s p o r t a t i o n ? 

A. That i s not the same t r a n s p o r t a t i o n t h a t ' s being 

t a l k e d about as post-production cost. 

Q. Okay, where i s the post-production cost? 

A. The post-production costs are on the other ones. 

Those are a f t e r a w e l l i s completed and s t a r t i n g t o 

produce. 

Q. Okay. 

A. You have post-production costs and marketing 

costs t h a t have t o be incu r r e d a f t e r you're done d r i l l i n g 

and doing a l l of the expenses t o put the w e l l i n the 

ground. 

Q. And you included i n those post-production costs, 

costs f o r t r u c k i n g , d i d you not? 

A. You know, I cannot t e l l you, because t h i s i s what 

I d i d , i s , I took the gross check t h a t was pa i d by Yates t o 

the i n d i v i d u a l company and subtracted the net. 

And so i f they're counting t r a n s p o r t a t i o n by 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

1517 

t r u c k i n g i n t r a n s p o r t a t i o n , I don't know t h a t , because I 

d i d n ' t a u d i t i t . 

Q. Okay, you would agree w i t h me t h a t i t would — i f 

you're moving a t r u c k l o a d of waste a hundred m i l e s , t h a t 

would be a cost you would have t o f a c t o r i n , as opposed t o 

being able t o dispose on s i t e , would you not? 

A. That would not be p a r t of your post-production 

costs. 

Q. That i s not — the t r u c k i n g of your waste i s not 

a post-production cost? 

A. No, t h a t ' s p a r t of the d r i l l i n g and completion 

costs. 

Q. Okay, and then i f we go back t o the d r i l l i n g 

c o s ts, i f you have t o take the m a t e r i a l — 

A. Yes. 

Q. — and move i t a hundred miles, t h a t i s going t o 

cost you more than i f you are allowed t o dispose o n - s i t e ; 

i s t h a t r i g h t ? 

A. Exactly. 

Q. And d i d you f a c t o r those two d i f f e r e n c e s in? 

A. Yes, i n t h i s — 

Q. Okay, l e t ' s see where. 

A. — i n the — next one — next one, not back — 

c e n t r a l i z e d waste p i t , the $42,000 a d d i t i o n a l waste water 

h a u l - o f f costs. 
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Q. And t h a t i s a number t h a t — 

A. — was provided by Cimarex's r e p o r t , t h a t i s 

E x h i b i t — 8? 9? Something l i k e — 

Q. Do you know what they were saying they were going 

t o be hauling? 

A. They were haul i n g several — what i s i t , t h r e e 

yards of — I'm not sure, I t h i n k i t was t h r e e yards. 

Q. And — Three yards of — 

A. — waste. 

Q. — of waste. And do you know how f a r they were 

t a k i n g i t ? 

A. I don't t h i n k they described how f a r they were 

t a k i n g i t . 

Q. I f you increase the cost f o r removing the waste, 

i f you have t o take 30 yards a hundred m i l e s , t h a t ' s going 

t o be an increased cost, i s i t not? 

A. My experience i s t h a t i t ' s about $378 a load, t o 

take i t t h a t f a r . 

Q. To d r i v e i t t h a t f a r , and then what d i d you pay 

the f a c i l i t y t o receive — 

A. That includes a l l costs. 

Q. So you can move three yards a hundred miles f o r 

$360? 

A. No, you can do i t per t r u c k l o a d of $3 78. 

Q. And those f i g u r e s are based on the Cimarex 
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report? 

A. That i s not based on the Cimarex r e p o r t . 

Q. And t h a t i s based on what? 

A. Experience. 

Q. And — 

A. These numbers are taken s t r i c t l y from the 

r e p o r t — 

Q. How — And have you experience w i t h moving waste 

hundreds of miles? 

A. Yes. 

Q. We look a t the e x h i b i t t h a t i s a l i s t of data 

from s i x companies t h a t you've provided us. 

A. Yeah — Back. 

Q. Now, what was the source of t h i s i nformation? 

A. They were checks t h a t were given t o owners i n the 

wells? 

Q. And these were j u s t check d e t a i l s ? 

A. Check d e t a i l . 

Q. And so you don't know i f there was a 

t r a n s p o r t a t i o n charge, I t h i n k you t e s t i f i e d , what i t was 

f o r or how f a r they took i t ? 

A. That i s r i g h t . 

Q. You don't — 

A. These are post-produ- — These are a f t e r the w e l l 

i s d r i l l e d . 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

1520 

Q. Now, but these costs are based on what, 

i n d i v i d u a l check d e t a i l s ? 

A. Yes. 

Q. For a t o t a l of s i x wells? 

A. Yes — No, s i x companies. These were net checks 

t h a t could be — some of these ranged — you know, 25 w e l l s 

were pa i d by Energen, a hundred w e l l s were pa i d by BP, two 

w e l l s paid by McCay. You know, they — i t was net and 

gross check. 

Q. And were the percentage f i g u r e s l i k e t he 22.4 

percent f o r Energen — was t h a t a t o t a l or an average f o r 

a l l the Energen w e l l s , however many the r e may have been? 

A. The w e l l s t h a t t h i s p a r t i c u l a r person owned, or 

had an i n t e r e s t i n . 

Q. And d i d you do any e f f o r t t o analyze where they 

were locate d , what k i n d of w e l l s they might — 

A. They are a l l located i n the San Juan Basin. 

Q. Do you know what k i n d of leases t h e r e were on the 

p r o p e r t i e s on which these w e l l s were located? 

A. They're a l l 1/8 leases. 

Q. Do you know i f they authorized deductions f o r 

marketing or any of those s o r t s of t h i n g s — 

A. They are — 

Q. — post-production — 

A. — your — your usual model 88's t h a t were 
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w r i t t e n about 3 0 t o 4 0 years ago w i t h ambiguous language 

t h a t hasn't been determined i n the State of New Mexico. 

Q. And there might be d i f f e r e n t i n t e r p r e t a t i o n s by 

d i f f e r e n t companies? 

A. Absolutely. That's why I have l a r g e and small 

companies represented here. 

Q. But a small company can d r i l l a l a r g e w e l l , 

c o r r e c t ? 

A. True, but t h e i r p r a c t i c e , whether the w e l l i s 

la r g e or small, should be the same. Their p r a c t i c e of 

using what marketing techniques, what g a t h e r i n g systems 

t h a t they're using, what p i p e l i n e s they're using, should be 

the same. 

Q. But regardless of company, one company may be 

deducting a marketing charge — 

A. Absolutely. 

Q. — the other may not? 

I n t h i s c a l c u l a t i o n — and I j u s t don't f i n d i t , 

and I'm sure you're going t o show me where — Where's the 

r o y a l t y t h a t ' s being paid? Where does i t come out of t h i s 

c a l c - — 

A. Oh, there i s no r o y a l t y paid i n t h i s , t here's ho 

r o y a l t y paid i n t h i s . 

Q. So the r o y a l t y payment would be something over 

and above — 
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A. That i s c o r r e c t . 

Q. — the costs t h a t are shown? 

Did you f a c t o r i n any r e g u l a t o r y costs t h a t these 

people might have t o incur t o come here and get these 

exceptions we're going t o be coming i n f o r ? 

A. The r e g u l a t o r y costs are included i n , u s u a l l y , a 

contingency cost t h a t ' s included w i t h your AFE. There's 

u s u a l l y a — you know, $20,000 t o $30,000 t o $40,000 t o 

$50,000 contingency fee t h a t ' s added t o each one of the 

types of cost t o account f o r t h i n g s t h a t we d i d n ' t account 

f o r o r i g i n a l l y . 

Q. Did you take i n t o account the economic impact on 

an operator who, because of the costs of a new r e g u l a t o r y 

proposal, might decide not t o d r i l l ? 

A. Take i n t o — I don't understand the question. 

Q. Operators lease p r o p e r t i e s f o r o i l — 

A. That i s c o r r e c t . 

Q. — and gas development? 

Operators do t h a t and then estimate the reserves 

they may be able t o produce from those p r o p e r t i e s ? 

A. That's r i g h t . 

Q. And i f the game r u l e s change and t h e r e are new 

and a d d i t i o n a l costs, some of those costs t h a t they 

i n c u r r e d t o acquire the p r o p e r t i e s may be rendered useless? 

A. True. 
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Q. And d i d you take any of t h a t i n t o account i n 

terms of the impact of a proposal t h a t would d r i v e 

operators toward closed-loop systems? 

A. I d i d not look a t a g l o b a l look. I looked a t 

what i s the d i f f e r e n c e t o an operator i n d i v i d u a l l y , doing 

A, B or C? 

Q. I s i t your testimony t h a t moving t o a closed-loop 

system i s d e s i r a b l e and economically a t t r a c t i v e i n a l l 

areas of the state? 

A. I t has been the case i n the State of Colorado, 

whether i t ' s coalbed, deep w e l l s , Weld County, La P l a t a . 

Q. Does i t have any bearing on the q u a l i t y of the 

area or the area i n which the w e l l was being d r i l l e d , i n 

your experience? 

A. The q u a l i t y of the area? 

Q. I f you're d r i l l i n g i n a n a t i o n a l f o r e s t , would 

you be more i n c l i n e d t o advocate closed-loop surface — a 

closed-loop system than i f you're d r i l l i n g — I hate t o 

p i c k on my f r i e n d — south of Artesia? 

MR. JANTZ: Well, o b j e c t i o n , your Honor. This 

doesn't r e a l l y go t o the economics of the d r i l l i n g systems 

I t seems t o be more about the environmental impacts or 

a e s t h e t i c s . 

Q. (By Mr. Carr) We're advocating the economics of 

going across the board t o a closed-loop system. My 
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question i s , i s t h a t — i s your conclusion i n any way 

dependent upon the area i n which — 

CHAIRMAN FESMIRE: Mr. Carr, are you making an 

argument, or are you asking a question? 

MR. CARR: No, t h a t ' s the question, and i t ' s 

a p p r o p r i a t e f o r her t o t e l l us i f — t h a t i f — She can say 

no, your Honor. 

CHAIRMAN FESMIRE: Mr. Jantz, since i t ' s phrased 

as a h y p o t h e t i c a l , w e ' l l go ahead and o v e r r u l e t he 

o b j e c t i o n . 

THE WITNESS: The closed-loop system r e a l l y 

doesn't have any s i g n i f i c a n c e on whether i t ' s done on 

p r i v a t e lands, p u b l i c lands or company-owned lands. I t ' s a 

question of looking a t , How much i s t h i s w e l l going t o 

cost, and what can we save? 

The EPA has a program — 

Q. (By Mr. Carr) I'm — 

A. The EPA has a program c a l l e d the Star program 

t h a t has been promoted amongst many of our i n d u s t r y 

p a r t i c i p a n t s t o save VOCs, save hydrocarbons, and they 

w i l l o f f e r grants t o do these. I t doesn't matter where 

i t ' s d r i l l e d . 

Q. And I'm g e t t i n g o l d too, and I d i d n ' t hear p a r t 

of t h a t . You said d r i l l e d on — One of the co n s i d e r a t i o n s 

was, you look a t these t o see what can be saved; i s t h a t — 
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I s t h a t what you said? 

A. Dollarwise. I am an accountant, I look a t the 

money. 

Q. Yes, and regardless of where you put t h i s , you 

t h i n k i t ' s cheaper going t o a closed-loop system? 

A. I t has been h i s t o r i c a l l y found t o be t h a t way i n 

Texas and i n Colorado, and i n New Mexico. 

Q. When you conducted t h i s study, you focused your 

study, i f I understand i t , on the impact on operators, not 

on the impact on the s t a t e or — 

A. That's r i g h t . 

Q. And your study and your cost study, you're using 

a t y p i c a l w e l l a t 7200 f e e t as the basis f o r conclusion? 

A. Yes. 

Q. You d i d not f a c t o r i n a r o y a l t y rate? 

A. I d i d not. We could take 1/8 o f f of t h e r e , 12 

percent, 15 percent, whatever — 

Q. Whatever. 

A. I n d i v i d u a l operators have d i f f e r e n t r a t e s t h a t 

they pay f o r r o y a l t i e s . 

Q. And a l l of those f a c t o r s impact t h e i r d e c i s i o n t o 

d r i l l ? 

A. That i s c o r r e c t . 

MR. CARR: That's a l l I have. 

CHAIRMAN FESMIRE: Ms. Foster? 
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MS. FOSTER: Yes, thank you. 

CROSS-EXAMINATION 

BY MS. FOSTER: 

Q. I want t o make sure t h a t I have your testimony 

c o r r e c t . I n terms of the f a c t o r s t h a t impact a w e l l i n 

terms of cost, you looked — I bel i e v e on your spreadsheet, 

you looked a t the depth of the w e l l f o r s t a r t e r — as one 

of the f a c t o r s ? 

A. I t wasn't a f a c t o r , i t was a f a c t . 

Q. Okay. 

A. This w e l l was d r i l l e d t o 7200 f e e t . 

Q. Right. And I believe t h a t you also used the IPA 

New Mexico numbers f o r the assumption t h a t f o r a closed-

loop system, t h a t i t would cost $2500 a day? 

A. I used 16 days as the d r i l l i n g days. 

Q. For 16 days, okay. But g e t t i n g back t o your 

f i r s t s l i d e , the average w e l l income costs, d i d you take 

w e l l volume i n t o account a t a l l ? 

A. Yeah, w e l l volume i s a m i l l i o n MCF's. 

Q. A l l r i g h t , and d i d you account f o r waste volume 

a t a l l ? 

A. Waste volume. This i s not — No, because t h i s 

was done f o r an earthen p i t . This i s your t y p i c a l w e l l 

t h a t ' s done w i t h an earthen p i t , put i t back the way — 

where i t i s . 
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Q. Okay, but would you not agree t h a t i n d r i l l i n g — 

when you're d r i l l i n g a hole i n the ground, t h e r e i s 

c u t t i n g s and t h i n g s t h a t come out, and — 

A. Yes, and t h a t number i s included i n the t o t a l 

cost. That i s p a r t of the AFE. When i t ' s presented t o a 

j o i n t i n t e r e s t owner t o pay p a r t of the expenses, a l l of 

those expenses are included i n the $1.5, e v e r y t h i n g . 

Q. A l l r i g h t . And an AFE i s prepared by whom? 

A. I t i s prepared by the operator. 

Q. Okay. And you said t h a t an AFE includes 

r e g u l a t o r y costs? 

A. Absolutely. 

Q. And does i t include taxes? 

A. No, because those are post-production costs. 

That's why i t has i t s own column at the end of t h a t f i r s t 

s l i d e . 

Q. A l l r i g h t . But i s n ' t waste volume something t h a t 

would be considered i n terms of the p i t l o c a t i o n , how b i g 

you'd have t o make your p i t , f o r example? 

A. Yes, and the operator makes t h a t d e c i s i o n and 

decides i t ' s going t o cost, you know, $38,000 t o do the 

p i t , the excavation, and the cleanup of t h a t p i t i s another 

amount l a t e r on. 

Q. A l l r i g h t . Now moving on w i t h t h i s waste-cost 

question, under the closed-loop systems don't wastes have 
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t o be hauled o f f l o c a t i o n since you don't have a p i t ? 

A. They do. 

Q. A l l r i g h t . 

A. And there i s t r u c k i n g i n t h i s . 

Q. A l l r i g h t , I want t o make sure t h a t — and I know 

you went over t h i s w i t h Mr. Carr, but I want — I want t o 

make sure t h a t I understand i t . 

On your t r u c k i n g — Here i t i s . T h i r t e e n — I t ' s 

$1300 f o r t r u c k i n g — 

A. Uh-huh. 

Q. — i s the cost f o r a closed-loop — 

A. Uh-huh. 

Q. — system? Okay, and t h i s i s — the assumption 

i s what type of a well? 

A. Same w e l l , same 7200-foot w e l l . 

Q. 7200-foot w e l l , but I b e l i e v e you sa i d i t was dry 

gas? 

A. Dry gas. 

Q. I n the San Juan? 

A. No. 

Q. Colorado? 

A. Yes. 

Q. A l l r i g h t . And i s the same w e l l t h a t you sa i d 

was producing 1 b i l l i o n — 

A. 1 b i l l i o n cubic or a m i l l i o n MCF's. 
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Q. Right, r i g h t . Okay. Now, are you — w i t h these 

gas w e l l s , don't you have a l o t of h a u l i n g costs i n the 

f r o n t end t o de-water? 

A. Not i n a dry w e l l . 

Q. A l l r i g h t . And on a closed-loop system you're 

h a u l i n g o f f b a s i c a l l y everything t h a t comes out of the 

ground, because you're not p u t t i n g i t i n t o a p i t ? 

A. No, you are not. You are using separators t o 

separate the c u t t i n g s and pos s i b l y using them again i n 

another l o c a t i o n . Some of — The d r i l l i n g muds, a l l of 

those t h i n g s , are re-used. 

That's what the closed-loop system includes, i s a 

separating system t h a t takes the water separated, takes any 

of the hydrocarbons t h a t come out, and p o s s i b l y t o have a 

p i p e l i n e t o take any of the gas t h a t comes out of the w e l l 

d u r i n g the d r i l l i n g time. And then you also are able t o 

re-use some of the d r i l l i n g muds. 

Q. A l l r i g h t , you're able t o re-use some of the 

d r i l l i n g muds. Are you able t o use some of the d r i l l 

c u t t i n g s so you don't have haul a l l t h a t o f f ? 

A. You can — There i s a market f o r the d r i l l i n g 

c u t t i n g s . 

Q. A l l r i g h t , and what market i s t h a t ? 

A. That i s a market t h a t ' s used — they are using i t 

f o r c o r r a l base, f o r l i v e s t o c k , and they're using i t f o r 
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berm p r e p a r a t i o n around the outside of tanks. 

Q. Okay, berm c o n s t r u c t i o n around tanks on o i l and 

gas loc a t i o n s ? 

A. That's r i g h t . 

Q. Are you f a m i l i a r w i t h the New Mexico o i l and gas 

surface waste management rule? 

A. I am not. 

Q. A l l r i g h t . So length of time w i l l a lso be a 

f a c t o r i n d r i l l i n g a w e l l t h a t would be deeper than the 

7200-foot well? 

A. That i s c o r r e c t . 

Q. A l l r i g h t . And t h a t w i l l increase your costs i n 

terms of a r i g and increase the waste volume, e t cetera? 

A. Yes. 

Q. Okay. Are you f a m i l i a r w i t h the costs necessary 

t o change a r i g f o r closed-loop d r i l l i n g systems? 

A. I am not, not o f f the top of my head. 

Q. Okay. Are you f a m i l i a r w i t h the equipment t h a t 

needs t o be used f o r a closed-loop system? 

A. I am. 

Q. A l l r i g h t . And what would the — f o r example, 

what would the cost i n your example f o r closed-loop 

d r i l l i n g be f o r a de-shaler, f o r example? 

A. Okay, I am t a l k i n g about using the r e n t a l of a 

company t h a t ' s already established. I am not t a l k i n g about 
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buying the equipment y o u r s e l f t o do the de-shaling. 

Q. Okay, so l e t me make sure I understand t h a t . 

You're saying you have an operator who i s going t o r e n t the 

equipment? 

A. That i s going t o r e n t — h i r e the company — and 

t h i s i s your d a i l y r a t e , t o have the equipment attached 

t h a t does a l l of the work, i n c l u d i n g the personnel t o 

oversee t h a t equipment t o do i t . 

Q. A l l r i g h t , so — 

A. They don't have t o provide the de-shaler, they 

don't have t o provide the e x t r a separator, the four-phase 

— they don't have t o do those t h i n g s because th e y ' r e 

r e n t i n g them. 

Q. Okay, so they're going out t o a t h i r d p a r t y t o 

r e n t a l l the equipment f o r a closed-loop system? 

A. That i s c o r r e c t . 

Q. A l l r i g h t . And what about the a v a i l a b i l i t y of 

t h a t equipment? Do you know anything about a v a i l a b i l i t y of 

equipment f o r closed-loop systems? 

A. I am not f a m i l i a r w i t h the a v a i l a b i l i t y . There 

are a number of companies t h a t do t h i s , though. 

Q. A l l r i g h t , i n New Mexico? 

A. Yes. 

Q. Do you know how many of those companies? 

A. I do not know how many, I couldn't t e l l you o f f 
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the top of my head how many there i s . 

Q. Now, I believe t h a t you s t a t e d t h a t the t y p i c a l 

gas w e l l t h a t you're r e f e r r i n g t o produces 1 b i l l i o n cubic 

f e e t — 

A. Yes. 

Q. — t y p i c a l well? But t h a t i s not the case i n San 

Juan? 

A. I have not looked a t the t y p i c a l . U n f o r t u n a t e l y , 

the OCD website t h a t I needed t o use l a s t week f o r t h a t 

s t a t i s t i c was not up and running, so I apologize, I don't 

have the t o t a l s — 

Q. Yeah — 

A. — by basin. 

Q. Yeah, t h e i r system was down l a s t week. 

A. I'm u s u a l l y p r e t t y thorough w i t h those kinds of 

t h i n g s , but I don't have i t , I don't. 

I do know t h a t one of the e x h i b i t s t h a t you 

presented showed a w e l l i n the San Juan Basin t h a t produced 

a h a l f a b i l l i o n , but the costs were h a l f of t h i s a l s o . 

Q. The costs were h a l f ? 

A. Uh-huh, i t was a t $800,000. 

Q. Oh, d r i l l i n g ? 

A. Right. Your e x h i b i t , I b e l i e v e i t ' s 35 or 37, 

one of those — I t h i n k i t ' s 35. 

Q. For the cost of d r i l l i n g i n New Mexico? 
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A. Yes. 

Q. Okay. Are you f a m i l i a r w i t h the f a c t t h a t 

closed-loop d r i l l i n g happens q u i t e o f t e n i n the State of 

Louisiana? 

A. I am not. I don't — I don't have a working 

i n t e r e s t owner i n Louisiana, so I don't — I do not know 

t h a t . 

Q. A l l r i g h t . Would i t s u r p r i s e you t h a t the cost 

of a w e l l or closed-loop system i n Louisiana costs $4.7 

m i l l i o n ? 

A. The system i t s e l f ? 

Q. To d r i l l a w e l l and use the closed-loop system? 

A. I t would not s u r p r i s e me because the depths i n 

Louisiana are much deeper than they are i n the San Juan 

Basin. 

Q. Now f o r the State of New Mexico th e r e i s a 

p o s s i b i l i t y when you d r i l l and you make t h i s investment 

here, which you s t a t e d i n your document of several m i l l i o n 

d o l l a r s , of ending up w i t h a dry hole, c o r r e c t ? 

A. Absolutely. 

Q. A l l r i g h t , t h a t i s one of the r i s k s t h a t needs t o 

be considered? 

A. That's r i g h t . 

Q. Right? 

A. And t h a t ' s why companies have a tendency t o d r i l l 
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i n areas t h a t are already developed — 

Q. Right. 

A. — because they want t o reduce t h a t w i l d c a t r i s k . 

Q. And are you aware t h a t as of 2 003 the number of 

dry holes i n New Mexico was 14,500? 

A. I s t h a t cumulative? 

Q. That's w i t h 80,000 w e l l s d r i l l e d . 

A. That's cumulative. 

Q. Yes. 

A. Since when? Since 1900? 

Q. With the number of w e l l s t h a t have been d r i l l e d , 

which i s approximately 80,000 w e l l s — 

A. Okay. 

Q. — we came up w i t h 14,500 — 

CHAIRMAN FESMIRE: Ms. Foster, do you in t e n d t o 

present evidence? 

MS. FOSTER: Well, t h i s i s OGAP's e x h i b i t , so I'm 

expecting, since she d i d say t h a t she was f a m i l i a r w i t h 

i t --

MR. JANTZ: Which e x h i b i t ? 

MS. FOSTER: I t ' s E x h i b i t 4. 

MR. JANTZ: S p e c i f i c a l l y , Mr. Chairman, we d i d 

not o f f e r E x h i b i t 4 as an e x h i b i t upon which Ms. Denomy 

r e l i e d . She d i d review t h a t but found t h a t the data was 

out of date, so we only are o f f e r i n g E x h i b i t s 5 through 11. 
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CHAIRMAN FESMIRE: Okay, Ms. Fos- — Do you 

in t e n d t o o f f e r E x h i b i t 4? 

MR. JANTZ: No, s i r . 

CHAIRMAN FESMIRE: Okay. Ms. Foster, would now 

be a good time t o break? 

MS. FOSTER: I t should be f i n e . 

CHAIRMAN FESMIRE: Okay. As we do — as we t r y 

t o do every day before we break f o r lunch, I'm going t o ask 

i f there's anybody i n the audience who would l i k e t o make a 

statement f o r the record. We have — Well, i s t h e r e 

anybody who would l i k e t o do that? Could I see a show of 

hands? Okay, i t looks l i k e we may have a l a t e lunch. 

We're going t o — we have two kinds of 

statements. You can make a statement of p o s i t i o n , or you 

can come up, be sworn, and make a statement t h a t provides 

evidence but t h a t also subjects you t o cross-examination 

from the attor n e y s . We'll j u s t go ahead and s t a r t . 

I s t here anybody who can't be back t h i s afternoon 

and around u n t i l l a t e r i n the afternoon and would l i k e t o 

make t h e i r statement now? 

Okay, Ms. Blancett, why don't we s t a r t w i t h you, 

and then w e ' l l take the two t h a t can't be back t h i s 

a fternoon and then get as many as we can from the people 

who w i l l be here t h i s afternoon. 

MS. BLANCETT: I t h i n k your check person has my 
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i n f o r m a t i o n . 

CHAIRMAN FESMIRE: Your check person? 

MS. BLANCETT: He set everything up e a r l i e r . 

Yeah, the guy who set i t up. I don't want t o mess w i t h h i s 

equipment. He was here — He's not here. 

CHAIRMAN FESMIRE: Carl, can you — 

FROM THE FLOOR: Glenn's coming. 

MR. CHAVEZ: I'm going t o f i l l i n . 

CHAIRMAN FESMIRE: Okay. 

MS. BLANCETT: This i s — I t ' s only s i x only 

minutes, i t won't take very long. 

I'm Tweetie Blancett. I am described as a w e l l -

i n t e n t i o n e d rancher t h a t ' s unemployed. So I j u s t want t o 

l e t you know ahead of time t h a t the i n f o r m a t i o n you're 

going t o get i s considered by some people t o be important 

i n f o r m a t i o n . 

I'm going t o show you the c l i p — 

CHAIRMAN FESMIRE: Oh, Ms. B l a n c e t t , do you want 

t o be sworn, or do you j u s t want t o make t h i s a statement 

of p o s i t i o n ? 

MS. BLANCETT: Oh, I•11 be sworn or I ' l l make a 

statement, whatever you want t o do. 

CHAIRMAN FESMIRE: That's up t o you. 

MS. BLANCETT: I ' l l be sworn. 

CHAIRMAN FESMIRE: Okay. 
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(Thereupon, the witness was sworn.) 

TWEETIE BLANCETT. 

the witness h e r e i n , a f t e r having been f i r s t duly sworn upon 

her oath, t e s t i f i e d as f o l l o w s : 

DIRECT TESTIMONY 

BY MS. BLANCETT: 

MS. BLANCETT: A l i t t l e b i t of background on 

t h i s . This i s a CD t h a t was done by S i e r r a Club, and i t ' s 

about 2 6 minutes long i f anyone wants t o l i s t e n t o the 

whole, but you're only going t o have t o l i s t e n t o the l a s t 

s i x minutes of i t . 

MR. CHAVEZ: Ms. Bla n c e t t , I have two f i l e s up 

here — 

THE WITNESS: Okay, the two f i l e s . 

FROM THE FLOOR: Just whichever one worked w i t h 

your software. 

THE WITNESS: Whichever one works w i t h your 

software, he said. 

This i s f i l m e d on our ranch, on the headquarters, 

on the Animas River. I t ' s the only place i n San Juan 

County t h a t has no w e l l s , no p i p e l i n e s and no roads, and 

the adjacent 600-acre bench i s i n the fa i r w a y of the 

larges t - p r o d u c i n g n a t u r a l gas f i e l d i n North America, and 

our ranch — f o r t u n a t e l y or u n f o r t u n a t e l y , whether you're 

Mr. Carr representing Conoco or you're Tweetie B l a n c e t t 
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r e p r e s e n t i n g B l a n c e t t Ranches, you're pleased w i t h the f a c t 

of the impacts t o the surface. 

What I t h i n k t h a t t h i s i s going t o show you i s 

something about what we're t a l k i n g about today, and t h a t ' s 

the p i t s , the impact of the p i t s on the land and the water. 

And maybe i t ' s going t o work and maybe i t ' s not. 

(Off the record) 

THE WITNESS: That i s n ' t i t , boys. 

(Laughter) 

CHAIRMAN FESMIRE: I t i s , we j u s t can't read i t . 

C a r l , i s t h e r e any other computer w i t h a media pl a y e r on 

i t ? 

MR. CHAVEZ: Not t h a t I'm aware o f , not w i t h our 

s t a t e government computers, Mr. Chairman. 

CHAIRMAN FESMIRE: What about the other f i l e ? 

Can you play t h a t i n the media player? 

MR. CHAVEZ: I t r i e d t h a t one, but I ' l l t r y i t 

again. We'll s e l e c t a program, because the previous 

program d i d not work. 

I do have an image viewer. 

CHAIRMAN FESMIRE: No, t h a t ' s a s t i l l image 

viewer. 

MR. JANTZ: Mr. Chairman, i f I can o f f e r , Ms. 

Lachelt from OGAP has a computer t h a t she knows w i l l play 

t h i s p a r t i c u l a r video. 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

1539 

CHAIRMAN FESMIRE: Okay, why don't we go ahead 

and s t a r t changing t h a t , and w e ' l l go t o the next person. 

Ma'am, I believe you had decided — 

MS. TREMPER: I don't want t o be sworn i n — 

CHAIRMAN FESMIRE: Okay. 

MS. TREMPER: My name i s Amy Tremper. I work on 

a ranch i n the Galisteo Basin. I am very concerned about 

what's p o s s i b l y going t o happen i n the Galist e o Basin, so 

the p i t hearings do a f f e c t me and what w i l l happen when I'm 

out on the ranch r i d i n g and seeing what could happen t o the 

migratory b i r d s i n the Galisteo Basin, which are 

i n c r e d i b l e , t o the w i l d l i f e which I love d e a r l y and which 

are already impacted g r e a t l y . 

I support g r e a t l y the work t h a t ' s being done here 

and the r e g u l a t i o n t h a t you're t r y i n g t o put i n place. 

I also j u s t want t o say something about — I 

don't know your name, s i r , i n the white, but i t r e a l l y k i n d 

of got t o me when you were t a l k i n g about the i n d u s t r y when 

they have leases and then they wouldn't be able t o use 

t h e i r leases. 

We have t o buy brood mares, we have t o buy mama 

cows t o produce the babies t h a t are our i n d u s t r y , and o f t e n 

they don't have babies. And we don't go around wanting the 

s t a t e t o look a f t e r us f o r t h a t . We don't do t h a t . 

And I can't believe t h a t you brought up Louisiana 
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t o make me f e e l badly f o r $4.7 m i l l i o n . You know, we're 

t a l k i n g about New Mexico. I f e e l l i k e you guys are k i n d of 

t r y i n g t o — the i n d u s t r y i s t r y i n g t o , I don't know, make 

us f e e l g u i l t y or something, or make the OCD f e e l g u i l t y 

about the money t h a t you a l l are going t o be spending or 

making, and I t h i n k t h a t needs t o be, you know, f a i r l y 

looked a t . People go i n t o business, and they lose money on 

spe c u l a t i v e t h i n g s . And we do i t , you know, i n our f i e l d , 

i n our i n d u s t r y , and so I t h i n k t h a t ' s j u s t a common t h i n g 

t o happen f o r o i l and i n d u s t r y . 

But again, I support the attempt t o make these 

new r e g u l a t i o n s and I hope they go through, and I thank you 

so very much. Thank you. 

CHAIRMAN FESMIRE: Thank you, Ms. Tremper. 

(Applause) 

CHAIRMAN FESMIRE: We've probably got time f o r 

another one. Does anybody else want t o make a statement on 

the record before lunch? 

Ma'am, why don't you come forward, please? Do 

you want t o be sworn, or do you j u s t want t o make a — 

MS. MURRAY: May I Come through here? 

CHAIRMAN FESMIRE: Yes, ma'am. 

MS. MURRAY: I don't want t o be sworn. 

CHAIRMAN FESMIRE: Okay, would you s t a r t w i t h 

your name, please? 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

1541 

MS. MURRAY: My name i s Ann Murray. I'm from the 

v i l l a g e of C e r r i l l o s . I'm p u t t i n g my comments on the 

records because the need f o r s t r i c t l y enforced p i t 

r e g u l a t i o n has been h i g h l i g h t e d by recent a c t i v i t i e s of 

Tecton Energy i n the Santa Fe area. However, anywhere i n 

New Mexico where d r i l l i n g permits occur, s t r i c t r e g u l a t i o n 

must be present t o p r o t e c t human and environmental h e a l t h . 

I'm g r a t e f u l t o the OCD f o r the o p p o r t u n i t y f o r 

p u b l i c comment. 

On-site disposal of p i t waste must be p r o h i b i t e d 

completely. State-regulated hazardous waste s i t e s must be 

est a b l i s h e d i n conjunction w i t h o i l p r o d u c t i o n permits. No 

exemption from c e r t i f i e d waste disposal due t o mileage from 

d r i l l s i t e t o disposal f a c i l i t y can be j u s t i f i e d . 

The long h i s t o r y of contamination from o i l 

p r o d u c t i o n i n New Mexico teaches us t h a t i f d r i l l i n g i s t o 

continue here, i t must be s t r i c t l y r e g u l a t e d by the s t a t e 

and county governments. I f the resource i s not p l e n t i f u l 

enough a t a p a r t i c u l a r s i t e t o cover the cost of clean 

e x p l o r a t i o n , then i t should not be considered v i a b l e . 

Boom-and-bust cycles are p a r t of the e x t r a c t e d [ s i c ] 

i n d u s t r i e s and cannot be the excuse f o r inadequate 

r e g u l a t i o n . 

I would l i k e t o thank the OCD f o r f i g h t i n g t o 

p r o t e c t the c i t i z e n s and land of New Mexico. You have our 
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support. Thank you. 

CHAIRMAN FESMIRE: Thank you, Ms. Murray. 

(Applause) 

CHAIRMAN FESMIRE: Are you ready, C a r l , or — 

MR. CHAVEZ: Are we ready? 

MS. BLANCETT: Well — 

CHAIRMAN FESMIRE: Why don't we go t o the next 

one? I s there anybody else who'd l i k e t o make a statement? 

Come on forward. 

MR. SUGARMAN: My name i s Steve Sugarman, I'm a 

r e s i d e n t of Santa Fe County. 

I would also l i k e t o go on record as being very 

a p p r e c i a t i v e of the work t h a t OCD and OCC are doing i n 

enacting t h i s r u l e . 

I n connection w i t h what's happening w i t h Tecton's 

f o r a y i n t o Santa Fe County, I've been l o o k i n g over some of 

what's been happening i n past years w i t h l o c a l r e g u l a t i o n 

of o i l and gas. 

And what I've found i s t h a t i n v a r i a b l y , i n d u s t r y 

and NMOGA w i l l always say, Local government, you don't have 

the a u t h o r i t y , don't do t h i s , leave i t t o the s t a t e ; the 

s t a t e knows how t o re g u l a t e , the s t a t e i s r e g u l a t i n g , the 

s t a t e i s t a k i n g care of us. 

Well, i r o n i c a l l y , here we are a t the s t a t e before 

the r e g u l a t o r t h a t i n d u s t r y wants, and i n d u s t r y i s t e l l i n g 
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the s t a t e t h a t i t can't regulate e i t h e r . 

So I put two and two together, and what I come up 

w i t h i s t h a t the i n d u s t r y would j u s t r a t h e r not be 

re g u l a t e d a t a l l . Well, t h a t would be r e a l l y convenient 

f o r the i n d u s t r y , but i t doesn't p r o t e c t the h e a l t h , the 

s a f e t y and the welfare of the c i t i z e n s of the s t a t e . 

I t h i n k t h a t what's happening r i g h t now, the f a c t 

t h a t we're even here, i s t h a t we're on the cusp of paradigm 

s h i f t where t h i s i n d u s t r y i s going t o have t o be h e l d 

accountable t o the p u b l i c . No longer are we going t o have 

t o s u f f e r a t the hands of t h i s dominant e s t a t e . And I 

t h i n k t h a t i t ' s the work of bodies l i k e OCC and OCD t h a t 

are going t o b r i n g us forward i n t o the new millennium where 

o i l and gas i s j u s t going t o be yet another corporate 

i n d u s t r y t h a t ' s going t o have t o abide by r e g u l a t o r y 

l a y e r s , j u s t l i k e anybody else. 

So again, thank you very much t o the r e g u l a t o r s 

here a t the s t a t e l e v e l and t o the county l e v e l f o r 

standing up t o t h i s 2000-pound g o r i l l a , who are l o o k i n g the 

g o r i l l a i n the eye, and who aren't b l i n k i n g and standing up 

and saying i t ' s time f o r the o i l and gas i n d u s t r y t o take 

i t s place as j u s t another corporate c i t i z e n , no more 

s p e c i a l treatment. 

So thank you very much. 

(Applause) 
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CHAIRMAN FESMIRE: Thank you, Mr. Sugarman. 

C a r l , are you ready? 

MR. CHAVEZ: Mr. Chairman, she's going t o t r y . 

Let's see. 

MS. BLANCETT: Okay. 

CHAIRMAN FESMIRE: Do you have sound? 

(Thereupon, a CD-ROM was played. T r a n s c r i p t of 

va r i o u s voices i n sound t r a c k f o l l o w s : ) 

...and they haven * t shown up y e t . 

When they won't go and look a t t h e i r problems, 

i t ' s r e a l l y i n f u r i a t i n g t o me. 

I f you've ever d e a l t w i t h ranchers, they're 

d e a l i n g w i t h some rugged i n d i v i d u a l alpha f o l k s t here 

too, so once you get them r i l e d up i t ' s k i n d of tough 

t o get them cooled down. 

When we f i n d problems, we take the BLM out there 

and show them, take the o i l companies, and I'm so s i c k 

and t i r e d of doing t h a t over and over and over, the 

same issue. 

Once they get t h e i r blood up, i t ' s tough. 

I've got t o where I j u s t b o i l over when i t 

s t a r t s . And you saw Tweetie, she's g e t t i n g the same 

way. 

Tomorrow what we're going t o see i s , the Bureau 
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of Land Management w i l l be up here t o do what they 

c a l l a scoping. 

They're being paid t o be t h e r e , t h a t ' s t h e i r j o b . 

But we p o i n t out the problems, they agree i t shouldn't 

be happening, and they w i l l go so f a r as t o say, Well, 

i t ' s not happening now, and nothing makes you happy. 

And they i n s i n u a t e t h a t you might be l y i n g . Then I 

get r e a l angry. 

You know, t h a t ' s the one t h i n g t h a t a rancher's 

word has always been h i s bond, and i f you want t o 

f i g h t w i t h me, why [ u n i n t e l l i g i b l e ] my k i d s or my w i f e 

or my dog, or c a l l me a l i a r . 

And t h i s i s why we need t o get t h i s s t r a i g h t e n e d 

out, because i t ' s happening a l l over. 

I t ' s not j u s t happening r i g h t here i n t h i s area, 

i t ' s happening t o me and t h i s i s why a l l my c a t t l e are 

t e s t i n g p o s i t i v e f o r the hormone, because they're 

d r i n k i n g some of t h a t s t u f f t h a t ' s up t h e r e , and we 

want t o c o r r e c t i t . We don't want them t o keep on 

doing i t every day and c a l l i n g you guys and c a l l the 

o i l companies. We need t o [ u n i n t e l l i g i b l e ] . We don't 

want t o do i t . I want t o run my business and l e t them 

do t h e i r business, but I want my business t o be also 

p r o t e c t e d . 

I agree w i t h you, I j u s t don't have the people t o 
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be able t o handle i t a l l . And so the best t h i n g I can 

do i s r e a c t t o complaints. 

They're s i c k r i g h t now, I know t h a t , because I 

got a lab t e s t , and t h a t ' s what r e a l l y pisses me o f f , 

t h a t Steve t e l l s me t h a t there's nothing wrong, and 

damn i f there i s n ' t . I t ' s the same o l d BS, d i f f e r e n t 

date. That's the only t h i n g t h a t ' s changed, i s the 

date. 

I do get i t , I do get i t . 

I t ' s no secret what we want. We want the nets 

cleaned up, and we want t o be able t o ranch and farm. 

I mean, i f we're doing what they're doing — and you 

need t o go look a t i t , because you saw i t before, you 

saw the w e l l l o c a t i o n . And i t ' s r i g h t on the edge of 

the arroyo. I t ' s not a hundred yards from the Animas 

River. 

I t ' s r i d i c u l o u s . I f I had done t o my gr a z i n g 

permit what o i l and gas has done, I would have been 

p u l l e d o f f of i t . I f I had created the surface 

disturbance, the erosion, the p o l l u t i o n of the water, 

the noxious weeds, by my bad act i o n s I would not have 

a grazing permit. Am I wrong? 

Why don't you show me t h i s t o r n p i t l i n e r ? 

Okay, sure. Be glad t o . Yesterday t h e r e was 

l i n i n g i n here, buster. Today they've p u l l e d o f f the 
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p l a s t i c , and now they're s t i r r i n g e v e r y t h i n g up. Do 

you recognize what's going on here? 

Boy, they're making a heck of a mess. They're 

supposed t o take a l l t h a t l i q u i d out before they do 

t h i s , but they've got a l l t h a t l i q u i d i n t h e r e and 

they're j u s t mixing i t up w i t h the d i r t . 

Well, do you see t h a t — I mean, we're standing 

r i g h t here looking a t i t , and t h a t s t u f f goes r i g h t 

i n t o t h a t arroyo and r i g h t i n t o — 

— r i g h t i n t o the Animas River. 

You t e l l me, Ray. When the p i t and the l i n e r ' s 

t h e r e , i t ' s supposed t o be fo l d e d i n — 

Yes. 

— and buried. I t ' s not supposed t o be s t i r r e d 

l i k e t h i s , r i g h t ? 

Correct. 

[ u n i n t e l l i g i b l e ] we allow them t o s t i r i t i n , and 

[ u n i n t e l l i g i b l e ] 

This i s on p r i v a t e land, i t ' s not a BLM s i t e . We 

don't have any l e g a l power t o do anything. 

The United States needs the o i l and gas. That's 

a prime example of what they're t r y i n g t o do i n t h i s 

[ u n i n t e l l i g i b l e ] j u s t the beginning, I t h i n k , w i t h 

t h a t new energy b i l l t h a t they j u s t passed, t h a t ' s 

j u s t the beginning of i t . 
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As a c i t i z e n , I'm concerned. I am a b s o l u t e l y 

concerned, because I see the water running, I do, and 

I understand the m u n i c i p a l i t i e s t h a t are g e t t i n g t h e i r 

water out of [ u n i n t e l l i g i b l e ] I do. 

Really c l e a r , here i s — t h i s i s on p r i v a t e land, 

and we don't have any a u t h o r i t y here, so as long as 

you know t h a t . 

We're i n the courts — the f i g h t has gone t o the 

co u r t s , and the f i g h t i s i n the media and the f i g h t i s 

i n grassroots organizations from border t o border. 

And the more people t h a t j o i n and understand what's 

happening are going t o be more people t h a t we can 

count on t o step up t o the p l a t e and say no, enough i s 

enough. 

This i s how close — This i s the Bureau of Land 

Management land, r i g h t here. A l l of t h i s , t h i s way. 

This r i g h t there i s p r i v a t e . And the arroyo i s on 

BLM, and t h i s i s the source of the warm-water s p r i n g 

t h a t never freezes up. 

And the o i l and gas company made a b i g mistake 

w i t h us because they took e v e r y t h i n g . And when you 

take everything t h a t a person has worked t h e i r l i f e 

f o r , you make them dangerous. 

CHAIRMAN FESMIRE: Ms. B l a n c e t t , do you have 
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anything else? 

TWEETIE BLANCETT (Resumed), 

the witness h e r e i n , having been p r e v i o u s l y duly sworn upon 

her oath, t e s t i f i e d as f o l l o w s : 

DIRECT TESTIMONY 

BY MS. BLANCETT: 

MS. BLANCETT: A l l I have t o say i s , you can see 

the f u l l video i f you'd l i k e , and I ' l l leave a copy f o r 

here. 

CHAIRMAN FESMIRE: I s t h a t the one where cuss me? 

THE WITNESS: Huh? 

(Laughter) 

CHAIRMAN FESMIRE: I s t h a t the one where cuss me? 

(Laughter) 

THE WITNESS: And I stand f o r questions. 

CHAIRMAN FESMIRE: Are there any questions of 

t h i s witness? 

COMMISSIONER BAILEY: Sure. 

CHAIRMAN FESMIRE: Commissioner B a i l e y . 

EXAMINATION 

BY COMMISSIONER BAILEY: 

Q. I d i d n ' t see any OCD people on s i t e . 

A. I'm very glad you asked t h a t . 

CHAIRMAN FESMIRE: I'm not. 

(Laughter) 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

1550 

THE WITNESS: You don't want t o be asked t h a t . 

They were c a l l e d , they d i d n ' t show up u n t i l a f t e r 

the p i t was covered. They took samples of the water, they 

took samples of the p i t and they took samples of the s o i l . 

I t a l l had t o be dug up, reclaimed, and the samples are on 

f i l e w i t h OCD, everything i s contaminated. But i t wasn't 

stopped when we asked f o r i t t o be stopped. 

COMMISSIONER BAILEY: That's a l l I have. 

CHAIRMAN FESMIRE: Any other questions? 

COMMISSIONER OLSON: Just a follow-up on t h a t , 

Ms. B l a n c e t t . 

THE WITNESS: Sure. 

EXAMINATION 

BY COMMISSIONER OLSON: 

Q. Were you saying t h a t the groundwater i s 

contaminated a t t h a t s i t e as w e l l , or i s t h a t — 

A. That — the f l u i d s i n i t , yes, were contaminated. 

The s o i l t h a t was mixed w i t h the f l u i d s i n the p i t was 

contaminated, and the freshwater s p r i n g t h a t was f l o w i n g a t 

t h a t time was contaminated. And you have on f i l e i n the 

Aztec o f f i c e the r e s u l t s of a l l those t e s t s . And 

eve r y t h i n g was contaminated, yes. 

They d i d n ' t take water samples a t the r i v e r ' s 

edge. This freshwater spring t h a t had never, ever frozen 

up or ran the year round no longer flows. 
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CHAIRMAN FESMIRE: Thank you, Ms. B l a n c e t t . 

Anything else? Okay. 

Anyone else want t o make a statement f o r the 

record before lunch? 

Come forward, s i r . Would you l i k e t o be sworn, 

or would j u s t l i k e t o make a statement? 

MR. BACON: I ' l l j u s t make a statement. 

CHAIRMAN FESMIRE: Okay. Could you s t a r t w i t h 

your name, please s i r ? 

MR. BACON: My name i s David Bacon. I appreciate 

these hearings. 

I daresay you haven't had t h i s type of c i t i z e n 

t u r n o u t f o r q u i t e some time, maybe ever, and i t does 

i n d i c a t e , as Steve said, t h a t there's a tremendous i n t e r e s t 

i n what's going on by the c i t i z e n s of Santa Fe. 

The country, t h i s country, was s t a r t e d w i t h a 

simple phrase, We the people. I t goes much deeper and i s 

much more important than any l e g a l terminology. I t ' s not 

l e g a l , i t ' s a deeply held p o s i t i o n . And i t was created t o 

wrest t h i s country from a tyranny t h a t was being enacted a t 

the time, and i t was a l l about p r o t e c t i o n from tyranny. 

That was the basis of t h i s country. 

And i f I were t o f i n d someone pouring something 

down my w e l l , I ' d f i n d out what i t was. And i f i t were 

t o x i c , I would make them stop. I f he refused t o stop, I 
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would h u r t him, I would — I would h u r t him. I would h u r t 

him badly enough t o where he couldn't do i t anymore and the 

s h e r i f f came and took care of i t . I f the s h e r i f f then 

couldn't take care of i t f o r some reason, I would continue 

t o take care of i t . 

You guys are our repr e s e n t a t i v e s t o p r o t e c t us 

from t h a t type of tyranny. We're depending on you t o do 

t h a t . 

We've seen p r e t t y good evidence t h a t t h e r e i s a 

r a t h e r long and deep h i s t o r y of i r r e s p o n s i b i l i t y i n the 

i n d u s t r y . 

And i t ' s an i n d u s t r y t h a t knew from the f i r s t 

gusher i n Pennsylvania t h a t they were done. They knew as 

soon as i t h i t t h a t they were done, t h a t they were going t o 

h i t d e p l e t i o n and they were going t o b r i n g e v e r y t h i n g they 

could out of the ground. 

And now the i n d u s t r y i s going i n t o unconventional 

areas, and i t ' s going t o h i t a l o t o f , l o t of o p p o s i t i o n . 

So what you're doing i s very important t o a r t i c u l a t e the 

f e e l i n g s of c i t i z e n s of t h i s s t a t e f o r p r o t e c t i o n . 

So I thank you, and I wish you the best. 

CHAIRMAN FESMIRE: Thank you, Mr. Bacon. 

(Applause) 

CHAIRMAN FESMIRE: Anybody else before we break 

f o r lunch? 
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Okay, w i t h t h a t w e ' l l break f o r lunch and 

reconvene i n t h i s room a t 1:30. 

(Thereupon, a recess was taken a t 12:09 p.m.) 

(The f o l l o w i n g proceedings had a t 1:31 p.m.) 

CHAIRMAN FESMIRE: Let's f i n i s h lunch and go back 

on the record. 

Let the record r e f l e c t t h a t i t i s 1:30 on 

Tuesday, November 13th, 2 007, t h a t t h i s i s a c o n t i n u a t i o n 

of Case Number 14,015 before the New Mexico O i l 

Conservation Commission. 

Let the record also r e f l e c t t h a t Commissioners 

B a i l e y , Olson and Fesmire are a l l present, we t h e r e f o r e 

have a quorum. 

And I bel i e v e when we broke t o take p u b l i c 

comment we were i n the middle of Ms. Foster's cross-

examination of Ms. — Demony? 

MS. DENOMY: Denomy. 

CHAIRMAN FESMIRE: Denomy. 

MS. DENOMY: Yes, s i r . 

CHAIRMAN FESMIRE: And I guess t h a t ' s where w e ' l l 

s t a r t . 

Mr. Jantz, i s there any problem c o n t i n u i n g w i t h 

the cross-examination of your witness? 

MR. JANTZ: I have no problem, Mr. Chairman. 

CHAIRMAN FESMIRE: Okay. Ms. Foster, go ahead. 
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MS. FOSTER: Thank you. 

MARY ELLEN DENOMY (Continued), 

the witness h e r e i n , having been p r e v i o u s l y duly sworn upon 

her oath, was examined and t e s t i f i e d as f o l l o w s : 

CROSS-EXAMINATION (Resumed) 

BY MS. FOSTER: 

Q. Okay Ms. Denomy, I t h i n k where we l e f t o f f was 

discus s i n g the use of the d r i l l c u t t i n g s . 

A. Yes. 

Q. Do you remember t h a t l i n e of qu e s t i o n i n g t h a t we 

had? And I bel i e v e t h a t you reviewed E x h i b i t s — l e t ' s 

see, the Cimarex pr e s e n t a t i o n , which was 9 — 

A. Uh-huh. 

Q. — I t h i n k i t was, and you also reviewed E x h i b i t 

7, c o r r e c t , i n your preparation f o r t h i s testimony? 

A. Yes. 

Q. A l l r i g h t . And the case stu d i e s t h a t are i n 

E x h i b i t s 9 and 7 spread d r i l l c u t t i n g s on the ground, on 

those case s t u d i e s ; i s t h a t not correct? 

A. I beli e v e the one t h a t i s from Prima Energy t a l k s 

about the use of the d r i l l c u t t i n g s t o be used f o r c o r r a l 

purposes as w e l l as tank purposes, so i t would be on the 

ground — 

Q. Okay. 

A. — yes. 
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Q. And what about produced water t h a t comes up a f t e r 

you're done w i t h the closed-loop systems, the excess water 

t h a t you have? 

A. The excess water has been cleaned and re-used. 

Q. Cleaned and re-used f o r d r i l l i n g purposes — 

A. Yes. 

Q. — or a g r i c u l t u r a l purposes? 

A. D r i l l i n g purposes. 

Q. D r i l l i n g purposes. And i s i t p o s s i b l e t o clean 

and re-use water f o r every location? 

A. I n Colorado, yes. 

Q. Okay, but i n New Mexico you don't know? 

A. I'm not sure. 

Q. And cleaning and re-using the water, i s th e r e a 

cost associated w i t h that? 

A. I t i s p a r t of the closed-loop system of the 

cleaning. 

Q. Okay, but i f I understand you c o r r e c t l y , the cost 

of the closed-loop system you had put down as $2500 a day. 

A. To r e n t . 

Q. To r e n t , and does t h a t include the cost of 

clea n i n g the water — 

A. Yes, i t does. 

Q. I t does. Okay, so the $2500 a day i s the cost of 

a subcontractor t o come on l o c a t i o n t o run the closed-loop 
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system? 

A. That i s c o r r e c t . 

Q. And does t h a t include a l l the e x t r a hardware t h a t 

i s necessary t o run a closed-loop system? 

A. I cannot t e l l you f o r sure. 

Q. A l l r i g h t . And w i t h the closed-loop system, 

since you don't have an open p i t , where does the excess 

water need t o be put in? 

A. Tanks, f r a c tanks. 

Q. Frac tanks. And do those f r a c tanks come under 

the cost of your closed-loop system analysis? 

A. Absolutely, and f r a c tanks are always a p a r t of 

the d r i l l i n g process anyways. 

Q. The same number of f r a c tanks, or does the number 

of f r a c tanks t h a t you need t o use f o r a closed-loop system 

increase? 

A. Decrease. 

Q. I t decreases? 

A. That's r i g h t . 

Q. A l l r i g h t , how — But you have more water t h a t 

you need t o put i n t o a tank. How i s i t t h a t the f r a c — 

number of f r a c tanks would decrease? 

A. During the course of f r a c * i n g , they have t o have 

so many f r a c tanks a v a i l a b l e t o get the f r a c j o b done 

immediately. So there w i l l be a minimum of 23 f r a c tanks 
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t h a t are t h e r e f o r a f r a c j o b. I f you are re-using the 

water and you're capable of g e t t i n g i t cleaned and back i n 

f o r f r a c ' i n g , there i s a p o s s i b i l i t y t h a t you could have 

less f r a c tanks t h a t you need f o r the f r a c ' i n g p a r t of i t . 

Q. Okay, but you're making the assumption t h a t the 

water w i l l be able t o be re-used? 

A. Yes. 

Q. A l l r i g h t . And re-using the water i s dependent 

on the geology of the l o c a t i o n and the unique 

c h a r a c t e r i s t i c s of each w e l l ; i s t h a t not c o r r e c t ? The 

weight of the water, et cetera? 

A. Well, most water a l l weighs e i g h t pounds per 

g a l l o n , so... 

Q. Okay. Well, wouldn't i t weigh more depending on 

the s a l i n i t y of the water? 

A. I t shouldn't. 

Q. I t shouldn't weigh more — 

A. No. 

Q. — i f i t ' s more saline? 

A. I cannot answer t h a t guestion. I'm not a 

g e o l o g i s t or a h y d r o l o g i s t . 

Q. A l l r i g h t . Now who prepares — I b e l i e v e I asked 

you t h i s question before, but who prepares an AFE again? 

A. I t i s the operator. 

Q. And an AFE stands f o r what? 
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A. A u t h o r i z a t i o n f o r expenditure. 

Q. And t h a t i s an estimate of costs up f r o n t , 

c o r r e c t ? 

A. That i s a budget f o r the costs. 

Q. A l l r i g h t . And do operators g e n e r a l l y stay 

w i t h i n the parameters of an AFE? 

A. They do, and they u s u a l l y are a l i t t l e b i t less 

than the AFE 1s. 

Q. Okay, but those are c a l c u l a t i o n s made by an 

operator, not an accountant? 

A. They're made by the accountant f o r the operator. 

Q. I n every instance? 

A. Not necessarily. I t can be done by a petroleum 

engineer. 

Q. And the petroleum engineer, as p a r t of doing the 

AFE would have t o c a l c u l a t e the costs of how much waste 

volume th e r e i s and the cost of hauli n g i t t o a l a n d f i l l — 

A. Yes. 

Q. — a hundred miles away? 

A. Yes. 

Q. A l l r i g h t ? Okay, a l l r i g h t . And when you're 

d r i l l i n g a deeper w e l l , i s there an e s c a l a t i o n i n costs? 

A. There i s . 

Q. I s i t a l i n e a r e s c a l a t i o n i n costs? 

A. I t ' s a c t u a l l y a decrease i n costs, because th e r e 
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are some t h i n g s t h a t are equivalent. Like I mentioned 

e a r l i e r , your separator, your roads i n are s t i l l going t o 

be the same maintenance costs, the same excavation costs. 

So you are going t o have some costs t h a t are going t o be 

the same, whether i t ' s a 4800-foot w e l l or a 14,000-foot 

w e l l . So you w i l l have an increase of cost, but not 

gr e a t e r — 

Q. Well, wouldn't you — 

A. — than twice. 

Q. — wouldn't you have an increase i n costs i n 

terms of the tanks t h a t you need on l o c a t i o n f o r the excess 

volume — 

A. Yes. 

Q. — of waste? 

A. Yes. 

Q. Okay, so you'd have more hardware on t h i s — on a 

l o c a t i o n i f you have — 

A. Yes. 

Q. — another well? 

A. Yes. 

Q. Right? Or you'd have t o arrange f o r more 

t r u c k i n g on and o f f l o c a t i o n t o move the wastes o f f — 

A. Yes. 

Q. — assuming you would have — r i g h t ? 

A. Yes. 
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Q. Okay. Now i n terms of your investment a n a l y s i s 

f o r companies, d i d you account f o r the discount r a t e of 

f u t u r e cash flows? 

A. I d i d not. This i s a question of whether or 

not — what the costs are f o r t h i s w e l l . This i s a 

d e c i s i o n t h a t i s made by a working i n t e r e s t owner, based on 

the documentation t h a t has been given t o you. 

Q. A l l r i g h t , but — So even though you're saying 

t h a t the w e l l has a l i f e of — I be l i e v e you s a i d 2 0-plus 

years — 

A. Right. 

Q. — there i s no discussion of the de v a l u a t i o n of 

the cash? 

A. There i s no discussion f o r the present value, 

u n l i k e the IPANMS [ s i c ] , which used a 16.9-percent present 

value, which i s r e a l l y extremely l a r g e i n today's 

accounting world. 

Q. Okay. 

A. We do not use 16.9-percent present values. 

Q. Unlike — Unlike the IPANM document? 

A. Yeah, the e x h i b i t shows a 16.9-percent present 

value. 

Q. Now d i d you f a c t o r any increase i n r e g u l a t o r y 

costs i n the o v e r a l l cost t o an operator? 

A. I d i d not. 
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Q. And are you aware t h a t f o r a company w i t h less 

than 20 employees, the r e g u l a t o r y cost per employee i s 

about $3300? 

A. That i s from a — Yes, I am aware of t h a t . 

Q. Okay, and — but t h a t f a c t o r was not taken i n — 

I n other words, there's no accounting f o r a l a r g e company 

versus a small company when you're doing the AFE investment 

analysis? 

A. No. 

Q. Okay. Well, because f o r a l a r g e r company the 

r e g u l a t o r y cost per employee i s less? 

A. True. 

Q. A l l r i g h t . Now I believe t h a t you s t a t e d t h a t 

t h e r e was an instance where the re-use of d r i l l i n g water i n 

Colorado was used on fo u r l o c a t i o n s , there was an instance 

where th e r e were four — 

A. Oh, yes, the f r a c - — the f r a c t u r i n g — 

Q. The f r a c f l u i d , yes. Now even i n t h a t instance 

you s t i l l have t o t r u c k from l o c a t i o n t o l o c a t i o n , c o r r e c t ? 

A. No. 

Q. No? 

A. No, they are simply using water p i p e l i n e s t h a t 

are running from w e l l s i t e t o w e l l s i t e . They are — no 

t r u c k i n g involved. 

Q. A l l r i g h t , but the p i p e l i n e s have t o be l a i d down 
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a t some point? 

A. That i s t r u e , and they're re-usable. 

Q. And t h a t was a cost t o somebody. 

A. That i s re-usable, though. 

Q. A l l r i g h t . And those p i p e l i n e s are between j u s t 

those f o u r wells? 

A. That i s c o r r e c t , a t t h i s p o i n t . 

Q. A l l r i g h t . Now are you f a m i l i a r w i t h t he New 

Mexico r u l e t h a t r equires 80-acres spacing between 

l o c a t i o n s ? 

A. I w i l l take i t t h a t t h a t ' s the f a c t s , then. 

Q. Okay, so i f you have 80-acre spacing between 

l o c a t i o n s , you w i l l have t o t r u c k between w e l l s t o move 

your water around? 

A. I am not sure i f water through a p i p e l i n e f a l l s 

i n t o the 80-acre distance. 

Q. A l l r i g h t , but you're assuming, then, t h a t 

there's a p i p e l i n e there? 

A. But — This i s a temporary water l i n e above 

ground t h a t i s being used f o r the purpose of f r a c ' i n g 

d i s t a n t w e l l s i t e s . 

Q. Okay, and how b i g i s t h a t temporary water l i n e , 

then? 

A. I couldn't t e l l you. This i s something new t h a t 

one of the companies i n G a r f i e l d County j u s t , j u s t admitted 

STEVEN T. BRENNER, CCR 
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t h a t they were doing t o t r y t o e l i m i n a t e the t r u c k t r a f f i c 

between the w e l l s . 

Q. A l l r i g h t . Are you aware of the volumes of the 

water t h a t a c t u a l l y comes o f f of a w e l l t h a t we need t o 

keep wet? 

A. Yes. 

Q. How many — 

A. At l e a s t a m i l l i o n g a l l o n s . 

Q. A m i l l i o n gallons going between l o c a t i o n s , and 

you're making the assumption t h a t the water could be r e ­

used a t a secondary or t h i r d locations? 

A. I t ' s a f a c t , i t i s being re-used. You can p u l l 

up the Post Independent from three days ago, and Williams 

Production — l a s t Sunday, a c t u a l l y — Williams Production 

has i t on the f r o n t page of the paper on how they are going 

t o be doing t h i s . I mean, I am not the accountant f o r 

Williams Production, so t h i s i s something t h a t ' s been 

p u b l i c l y d i s c l o s e d by Williams Production as t o what 

they're doing. 

Q. And do you know what type of w e l l s those were? 

Are they — 

A. Those are Mesaverde w e l l s . 

Q. They're — Okay, Mesaverde w e l l s , so — 

A. Yes. 

Q. — and do you know how deep those w e l l s are? 

STEVEN T. BRENNER, CCR 
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A. Those w e l l s are somewhere between 7200 and 8500 

f e e t deep. 

Q. And do you know — 

A. And there are 16 per pad, so they're a l l 

d i r e c t i o n a l l y d r i l l e d . Each of those pads w i l l have a t 

l e a s t 16. Some of them are going t o have 22. 

Q. Okay, but those are i n Colorado? 

A. Yes. 

Q. So they are under Colorado permits i n terms of 

spacing and — spacing requirements, e t cetera, e t cetera? 

The spacing — 

A. Yes, yes. 

Q. Okay. The spacing requirements t h a t you j u s t 

mentioned — 

A. Yes. 

Q. — were not New Mexico — 

A. There's — There's spacing, and then there's 

i n f i l l s . There's two d i f f e r e n t t h i n g s t o spacing. 

Q. Uh-huh. 

A. One i s the way you pay the money or i n v e s t i n a 

w e l l . And the other w e l l — the other one i s the distance 

t h a t you have t o be between w e l l s — 

Q. Right. 

A. — and I t h i n k i t ' s c a l l e d i n f i l l here. 

Q. Okay. Now on your analysis f o r the c e n t r a l water 
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f a c i l i t y — 

A. Uh-huh. 

Q. — t h a t you had, I believe the cost a n a l y s i s t h a t 

you have f o r t h a t was a c t u a l l y the lowest f o r — of the 

scenarios t h a t you — 

A. No, i t was the l a r g e s t , i t was 9.5 percent of the 

t o t a l cost. 

Q. 9.5 percent of the t o t a l cost? 

A. Uh-huh. 

Q. Okay, as opposed t o 6.5 — 

A. 6.5 f o r the earthen p i t s and 3.5 f o r the closed-

loop. 

Q. Okay, and when you say t h a t t h i s i s a c e n t r a l i z e d 

waste — 

CHAIRMAN FESMIRE: Mr. Jantz, we d i d n ' t get a 

copy of t h i s document t h a t was handed out. 

MR. JANTZ: Oh, t h i s i s simply a hard copy of the 

PowerPoint p r e s e n t a t i o n . 

CHAIRMAN FESMIRE: That's what I mean, can we — 

MR. JANTZ: Okay — 

CHAIRMAN FESMIRE: — get a copy? 

MR. JANTZ: — abs o l u t e l y , we w i l l get you a 

copy. We're using i t as a demonstrative e x h i b i t only, we 

aren't going t o be o f f e r i n g i t i n t o evidence. But we can 

c e r t a i n l y have these copied. I don't have — 
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THE WITNESS: We can leave the CD w i t h them i f 

they would l i k e . 

MR. JANTZ: Sure. I can have t h a t by the — a t a 

convenient time, as soon as possible. 

MR. BROOKS: Mr. von Gonten has volunteered t o 

make copies. 

MS. FOSTER: Okay, would you l i k e me t o w i t h h o l d 

questions — 

CHAIRMAN FESMIRE: No, I j u s t — Continue, h e ' l l 

be down i n a minute. 

Q. (By Ms. Foster) A l l r i g h t . Now the c e n t r a l i z e d 

waste p i t costs, t h i s i s f o r disposal of l i q u i d as w e l l as 

s o l i d wastes? 

A. Yes. 

Q. A l l r i g h t . And do you have any s o r t of 

discuss i o n on the concentration i n those wastes i n terms of 

chlor i d e s ? 

A. Do not. I don't have the t e c h n i c a l breakdown of 

any of the chemicals. 

Q. A l l r i g h t . And would t h i s waste i n c l u d e d i s p o s a l 

o f , say, cement — 

A. I don't know. 

Q. — t o these locations? 

Now, are you f a m i l i a r w i t h the concept of 

workover p i t s ? 
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A. Yes. 

Q. And t h a t also i n c u r - — the operators also i n c u r 

a cost on workover p i t s , correct? 

A. They do, but they don't do workovers on every 

w e l l . 

Q. Okay. Now what e x a c t l y i s a workover, j u s t f o r 

c l a r i f i c a t i o n of the record? 

A. At some p o i n t i n the l i f e of a w e l l i t s t a r t s t o 

decrease so t h a t i t becomes uneconomic. During the course 

of the d r i l l i n g of a w e l l there are so many places i n the 

formation t h a t the company chooses t o develop, and they 

w i l l develop only a c e r t a i n number of places. When the 

w e l l s t a r t s t o dec l i n e some companies w i l l look a t the 

geology i n the area and decide t h a t we could do some more 

development of d i f f e r e n t places i n t h a t f o r m a t i o n , 

t h e r e f o r e we w i l l b r i n g i n another r i g , we w i l l do workover 

on t h a t s e c t i o n t o rejuvenate the w e l l , because we be l i e v e 

i t ' s economically possible t o rejuvenate t h a t w e l l and make 

i t produce more than i t d i d as i t was d e c l i n i n g . 

Q. Okay. And do you know i f you can do workover 

operations on a closed-loop d r i l l i n g system? 

A. C e r t a i n l y you can. 

Q. Okay. I s i t — Part of a workover i s cle a n i n g 

out the rods, p a r t i c u l a r l y i n an o i l o p e r a t i o n ; i s t h a t 

c o r r e c t ? 
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A. Yes. 

Q. And cleaning o f f the p a r a f f i n on the rods? 

A. Yes. 

Q. A l l r i g h t . And how would you suggest c l e a n i n g 

o f f p a r a f f i n on rods and b a s i c a l l y r e f u r b i s h i n g the 

hardware on a w e l l i f you're i n t e n d i n g t o do i t on a 

closed-loop system without a p i t ? 

A. I am not t e c h n i c a l l y capable of knowing t h a t . I 

do know t h a t they use hot o i l t o reduce the amount of 

p a r a f f i n . Workovers are not always done because there's 

p a r a f f i n on a rod. Okay. So I mean, I am not t e c h n i c a l l y 

capable of g i v i n g you t h a t answer. 

Q. Okay, but a workover i n a very general sense i s 

j u s t k i n d of r e f u r b i s h i n g a w e l l t o increase production? 

A. That i s c o r r e c t . I t doesn't always work e i t h e r . 

Q. Right. And i n order t o increase p r o d u c t i o n on a 

w e l l t h a t i s not producing as w e l l , companies do use 

compressors? 

A. They — Compressors are b a s i c a l l y used t o 

increase the f l o w of gas f o r t r a n s p o r t a t i o n , f o r post-

pro d u c t i o n costs, f o r marketing the gas. They don't 

n e c e s s a r i l y use what — Okay, maybe you should d e f i n e what 

you're t a l k i n g about as compressor. I s i t quasi-generator, 

or i s i t a compressor t h a t they're using t o compress the 

gas, t o get i t through the p i p e l i n e ? 
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Q. No, i t ' s a compressor t o a s s i s t w i t h g e t t i n g the 

gas out of the ground, or the o i l out. 

A. Okay, they normally don't put a compressor a t the 

w e l l s i t e . They w i l l use a plunger l i f t on occasion, but 

compressors are u s u a l l y done — not n e c e s s a r i l y a t a w e l l 

s i t e , but maybe a t a lease end. So because i t ' s too c o s t l y 

t o put i n a compressor t o do i t a t one w e l l , one f o r each 

w e l l . 

Q. Okay, so i n your experience you don't have 

compressors a t each w e l l or each l o c a t i o n ? 

A. That i s r i g h t . That i s very c o r r e c t . I can t e l l 

you one w e l l t h a t has a compressor i n Colorado t h a t i t ' s 

r i g h t — f o r one w e l l . 

Q. Okay. Now when you d i d your review, I b e l i e v e 

t h a t you sa i d t h a t you d i d n ' t r e a l l y look a t the — 

Withdrawn, I ' l l s t a r t the question over. 

When you d i d your a n a l y s i s , d i d you — and 

reviewed the IPANM an a l y s i s , d i d you do any s o r t of s p e c i a l 

a n a l y s i s f o r small operators i n small companies? 

A. What do you define as a small company? 

Q. Okay, under — are you f a m i l i a r w i t h the Small 

Business Regulatory R e l i e f Act i n New Mexico? 

A. I am — 

Q. Okay, and — 

A. — and i t ' s less than 20 employees. 
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Q. I t ' s less than 50. 

A. Okay, less than 50 employees. The company t h a t 

you are g e t t i n g the s t a t i s t i c s f o r , r i g h t now i s a t less 

50 employees. 

Q. Which s t a t i s t i c s ? 

A. The numbers that I have used here. 

Q. Okay, but that i s a Colorado -based company? 

A. That i s correct. 

Q. And that i s a dry gas well? 

A. That i s correct. 

Q. And i t ' s not an o i l well? 

A. No, i t i s not, i t i s — 

Q. I t ' s not i n — 

A. — a gas wel l . 

Q. southeast New Mexico? 

A. Right. 

Q. Okay, I j u s t wanted to make sure that we know 

where those numbers are coming from. 

And you mentioned i n your d i r e c t examination t h a t 

the j o i n t - i n t e r e s t issue i s something t h a t i s of concern t o 

small operators? 

A. Yes. 

Q. I t ' s a f i n a n c i a l issue t h a t they have t o deal 

w i t h , small operators? 

A. Yes. 
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Q. Do large operators have t o be concerned w i t h 

j o i n t - i n t e r e s t issues? 

A. C e r t a i n l y . You can have BP, XTO and Yates, and 

t h e y ' l l bear i t invested a l l i n one w e l l , and they a l l are 

a t d i f f e r e n t ends of the spectrum, you know. 

Q. A l l r i g h t . Now do small operators have t o be 

concerned w i t h other f a c t o r s , such as a v a i l a b i l i t y of 

equipment? 

A. I f they are the operator, yes. 

Q. A l l r i g h t , and — 

A. So do the la r g e , though. 

Q. Yes. 

A. Yeah, a l l companies do. 

Q. A v a i l a b i l i t y of — 

A. — of equipment, a v a i l a b l e — we've been i n a r i g 

drought f o r several years here, and i t took a very long 

time t o get the number of r i g s b u i l t t o manage the number 

of requests f o r d r i l l i n g r i g s r i g h t now. 

Q. A l l r i g h t . And are you f a m i l i a r w i t h what the 

r i g count i s i n New Mexico r i g h t now? 

A. I am not a t t h i s — as of t h i s date, I don't know 

the amount. 

Q. A l l r i g h t . Now do you have any i n f o r m a t i o n as t o 

whether the r i g count i s up or down from l a s t year? 

A. I t i s down from l a s t year. 
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Q. Okay, and how about i n Colorado? I s the r i g 

count up or down? 

A. I t i s up, tremendously. 

Q. Okay, and what about Texas? 

A. Texas, I t h i n k , i s a l i t t l e b i t up. 

Q. Okay, so — And Utah, do you know? 

A. Utah, I do not know. Utah has t h e i r own set of 

problems, though. 

Q. A l l r i g h t . But Colo- — but New Mexico i s down 

on the r i g count? 

A. That i s c o r r e c t . 

Q. And based on your economic a n a l y s i s , could you 

t e l l us why, i f gas i s s e l l i n g a t $6 an MCF? 

A. And $98 a b a r r e l f o r o i l . Well, you know, there 

are a number of reasons. I f the r i g count i s down t h i s 

year, t h e r e could be — one of the t h i n g s t h a t s t i c k s out 

i n my mind r i g h t now i s t h a t companies a t the beginning of 

the year budget t h e i r c a p i t a l expenses. At the beginning 

of the year they decide, We're going t o spend $300 m i l l i o n 

on d r i l l i n g a w e l l . 

Well, during the course of the year of 2007 those 

costs have escalated g r e a t l y . So when you get t o October, 

November and December, you have t o make a d e c i s i o n . E i t h e r 

you have t o go back t o your board and say, We need t o 

increase our c a p i t a l budget, or you need t o go back t o your 
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bank because you have t o borrow more money, or you decide 

t o p u l l back u n t i l next year's budget i s set and you can go 

back t o the bank. 

So a t the end of the year i t ' s not uncommon f o r 

many producers — and I've seen t h a t happen even i n 

G a r f i e l d County, i n Colorado, where they p u l l back, they 

l a y o f f employees, and they p u l l back on t h e i r r i g count 

because they've reached t h e i r c a p i t a l expense budget f o r 

the year. 

With the p r i c e of gasoline and the p r i c e of 

equipment, and the p r i c e of a l l of the kinds of t h i n g s t h a t 

are used f o r o i l and gas today e s c a l a t i n g because there's 

so much competition going on t o get those equipment and 

r i g s , the p r i c e s have escalated. You know, i t ' s the supply 

and demand, t h a t i t ' s very easy t o say, Those operators i n 

New Mexico have reached t h e i r budget and cannot spend any 

more money t h i s year. 

I t doesn't mean t h a t i t i s n ' t going t o t u r n 

around a t the beginning of the year, because they w i l l have 

t o r e a d j u s t t h e i r budgets again. 

Q. Okay, and do you have any s o r t of f e e l of the net 

income of independent producers being up or down 

n a t i o n a l l y ? 

A. N a t i o n a l l y ? 

Q. Uh-huh. 
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A. What do you mean by independents? There are some 

independents there t h a t are very l a r g e , and t h e i r income i s 

up excessively. 

Q. Well, and the independent company would be one 

t h a t — b a s i c a l l y t h a t would have shareholders? 

A. Independents are u s u a l l y defined by whether or 

not they're an i n t e g r a t e d company w i t h the a v a i l a b i l i t y t o 

s e l l i t commercially. Usually t h a t ' s the d e f i n i t i o n of 

independent. 

Q. Okay — 

A. So i f you want t o define i t as no shareholders — 

I would assume w i t h the p r i c e s t h a t have been set f o r t h i s 

year — gas p r i c e s are lower than they were l a s t year, but 

o i l p r i c e s are tremendously higher, and New Mexico being 

the o i l - p r o d u c i n g s t a t e t h a t i t i s , they probably are 

higher t h i s year than they were l a s t year. Now a b a r r e l of 

o i l l a s t year was a t $60, t h i s year i t ' s a t $98 a t the end 

of the year. I mean, t h a t ' s a l o t more money f o r — 

Q. So would i t s u r p r i s e you t h a t the Energy 

I n f o r m a t i o n A d m i n i s t r a t i o n f o r the FY '07 numbers have 

re p o r t e d t h a t independent producers' earnings have dropped 

by 10 percent since t h i s time l a s t year? 

A. And I would have t o know how they a r r i v e d a t 

t h e i r s t a t i s t i c s . 

Q. Okay. Well, they s t a t e d t h a t t h e r e i s an 
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increase i n s e r v i c i n g costs f o r o i l and gas p r o d u c t i o n , and 

w h i l e there's an increase i n the worldwide r i g count, the 

a v a i l a b i l i t y of r i g s i n — t o use i n the Southwest i s not 

a v a i l a b l e , i s not there, t h a t — 

A. There are no r i g s t o d r i l l any more gas out 

t h e r e . So i t ' s again, i f you're not producing, you're not 

making any money. 

Q. Okay, I don't believe I have any f u r t h e r 

questions. Thank you. 

Oh, no, I'm so r r y , I do. I'm s o r r y , I f o r g o t 

about — 

Looking, Ms. Denomy, a t E x h i b i t 7, which i s the 

OGAP e x h i b i t p e r t a i n i n g t o the c o s t - e f f e c t i v e a l t e r n a t i v e 

t o p i t s as closed-loop d r i l l i n g systems, d i d you review 

t h i s a r t i c l e ? 

A. I d i d . 

Q. A l l r i g h t . And addressing the Matagorda, Texas, 

w e l l , which i s case number one, do you know — t h i s i s two 

w e l l s t h a t were d r i l l e d next t o each other or close t o each 

other. Do you know which w e l l was d r i l l e d f i r s t ? 

A. I do not. 

Q. And t h i s had a t r a d i t i o n a l w e l l and a closed-loop 

w e l l on i t , i n t h i s instance? 

A. I n t h i s e x h i b i t , yes. 

Q. And i n t h i s instance, the cost savings seemed t o 
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be because the w e l l s are very close together, c o r r e c t ? 

A. I don't — I t h i n k the t e s t was done t o have them 

close together t o show what the d i f f e r e n c e would be as a 

b e t t e r sample, r a t h e r than t a k i n g a w e l l i n east Texas and 

a w e l l i n west Texas because they have d i f f e r e n t — So I'm 

not sure i f i t ' s a bigger savings because they are c l o s e r 

together, or because they have the same sampling t o compare 

t o — 

Q. Okay — 

A. — so... 

Q. — and because the waters could be re-used — 

A. Yes. 

Q. — and d r i l l i n g f l u i d s could be re-used? 

A. Yes. 

Q. Because i t ' s the same lithography? 

A v Yes. 

Q. Now case number three, which i s the Oklahoma DEQ 

study — 

A. A l l r i g h t . 

Q. — the savings and b e n e f i t s on t h i s was a cost 

savings of over $12,000 on case number t h r e e , c o r r e c t ? 

A. I f you say so. I don't have i t memorized. 

Q. A l l r i g h t . And do you know, on t h a t l o c a t i o n , 

how the d r i l l c u t t i n g s were being — f l u i d s were being used 

on t h a t l o c a t i o n ? 
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A. I do not. 

Q. Okay. They weren't a c t u a l l y l e f t on l o c a t i o n ? 

A. I do not know. 

Q. A l l r i g h t , i n case number two — case number two 

I w i l l s k i p . 

Now i s i t possible i n your Pima [ s i c ] w e l l 

example t h a t the cost savings could have been due t o mud 

motors or diamond b i t s i n place of t r a d i t i o n a l d r i l l i n g 

methods? 

A. Diamond b i t s were not common i n 1993. They're a 

very expensive b i t t h a t hasn't r e a l l y , i n the State of 

Colorado, been introduced u n t i l 2002, 2001, something along 

those l i n e s . So i t ' s u n l i k e l y t h a t diamond b i t s were the 

reason why there was a cost savings. I can't t e l l you f o r 

sure, but the cost of a diamond b i t i s not something t h a t a 

smaller company l i k e Prima Energy would probably i n v e s t i n . 

Q. Now i n a closed-loop system, don't a d d i t i o n a l 

a d d i t i v e s need t o be used i n a closed-loop system t o ensure 

t h a t you don't have s t i c k i n g and s t u f f i n s i d e your tanks 

and your pipes? 

A. As opposed t o what? 

Q. As opposed t o a d d i t i v e s t h a t are put i n d r i l l i n g 

f l u i d s t h a t would go t o a reserve p i t ? 

A. I can't t e l l you, I don't know the technology. 

Q. Okay, would t h a t be an increase i n cost — 
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A. I t would be. 

Q. — the a d d i t i o n a l additives? 

A. I t would be. 

Q. Okay. And i f you have a d d i t i o n a l a d d i t i v e s i n 

the closed-loop system and you're le a v i n g them t o b u i l d 

your berms, then you would have those a d d i t i v e s l e f t i n 

your d r i l l c u t t i n g s ? 

A. Yes. 

Q. Okay. Now are you f a m i l i a r w i t h the d r y i n g pad 

as i t p e r t a i n s t o closed-loop systems? 

A. I am not. 

Q. You're not, okay. So you don't know how larg e 

t h a t i s , the area i s , or whether i t has berms or i t ' s a 

p i t ? 

A. I do not. Haven't been on a w e l l s i t e t o see i t . 

Q. Oh, you have not been on a closed-loop d r i l l i n g 

w e l l s i t e ? 

A. I have, but not one where I've seen a d r y i n g pad. 

That was pointed out t o me, so... 

Q. Now loo k i n g at the Cimarex study, do you know 

what p a r t of the s t a t e the Cimarex w e l l s were d r i l l e d in? 

A. I be l i e v e i t was i n the Permian Basin. 

Q. Which would be southeast New Mexico? 

A. That i s c o r r e c t . I t h i n k . 

Q. A l l r i g h t . And on t h i s l o c a t i o n the c u t t i n g s 
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were l e f t on l o c a t i o n ; i s t h a t not correct? 

A. I be l i e v e so. 

Q. They were buried on lo c a t i o n ? 

A. I be l i e v e so. 

Q. So i f i t ' s economic t o leave c u t t i n g s on l o c a t i o n 

— Okay? I mean, t h a t ' s b a s i c a l l y what you're saying, t h a t 

how closed-loop systems become economic, co r r e c t ? 

A. That i s c o r r e c t . 

MS. FOSTER: Okay, I have no f u r t h e r questions. 

Thank you. 

CHAIRMAN FESMIRE: No f u r t h e r questions from the 

attorneys? I s Dr. Neeper here? 

DR. NEEPER: Yes. 

CHAIRMAN FESMIRE: Doctor, d i d you have any 

questions of t h i s witness? 

DR. NEEPER: One question. 

EXAMINATION 

BY DR. NEEPER: 

Q. The question w i l l focus j u s t on the costs r e l a t e d 

t o waste, i g n o r i n g a l l the other costs t h a t might enter 

i n t o the d e c i s i o n t o d r i l l or not t o d r i l l . 

Let us hypothesize, f o r instance, t h a t I am a 

producer and t h a t i n some way I might have a choice. I 

wish t o d r i l l w i t h a conventional p i t , and I have a choice 

of e i t h e r c l o s i n g the p i t w i t h c u t t i n g s i n place, or I can 
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remove the c u t t i n g s t o an improved depository. 

Are a l l of the cost d i f f e r e n c e s between those two 

cases represented by the cost, one, of t r u c k i n g the waste 

t o t he depository and, two, the fee the depository charges 

f o r d i s p o s a l of those wastes? Are there other costs i n 

th e r e of which I'm unaware? 

A. I am not aware of any a d d i t i o n a l costs. I n the 

cases where I have looked a t and reviewed t r u c k i n g costs, 

based i n t h e i r cost they have — When you h i r e a t r u c k i n g 

company, a t h i r d - p a r t y independent person t o come and t r u c k 

your — other than y o u r s e l f , they b u i l d i n t o t h e i r costs 

the cost of the dis p o s a l , because they become responsible. 

Once they've taken the water from — or the d i s p o s a l 

amounts from your w e l l s i t e , they become the responsible 

p a r t y . 

As a subcontractor, when they go t o the dis p o s a l 

place they have t o pay those fees. The operator i s u s u a l l y 

not b i l l e d those fees. And when those c o n t r a c t s are made, 

u s u a l l y you make a co n t r a c t w i t h a t r u c k e r and say, Okay, 

what i s i t going t o cost me t o remove my waste water and my 

waste? 

And they w i l l come back w i t h a b i d t h a t says i t w i l l 

cost you $3 68 a load t o do t h i s . 

And you w i l l come back and say, Well, i s t h a t 

a l l - i n c l u s i v e ? 
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And they w i l l say, Yes. Because i f t h e r e was 

a d d i t i o n a l cost on t h a t , they would have t o make i t c l e a r 

i n t h e i r document t h a t they're not responsible. 

I haven't seen evidence of operators today 

a c t u a l l y having t o pay the disposal companies, because 

they've t r a n s f e r r e d t h a t r e s p o n s i b i l i t y t o the water-

h a u l i n g or disposal hauling companies. So — 

Q. That answers — 

A. — I hope i t answers your question. 

DR. NEEPER: Yes, thank you. 

CHAIRMAN FESMIRE: Commissioner Bailey? 

COMMISSIONER BAILEY: I have a question. 

THE WITNESS: Yes, ma'am. 

EXAMINATION 

BY COMMISSIONER BAILEY: 

Q. I have not gotten any good numbers, but i t ' s my 

understanding t h a t the surface f o o t p r i n t of the closed-loop 

systems i s l a r g e r than the t r a d i t i o n a l r e s e r v e - p i t system. 

A. I be l i e v e i t ' s smaller. I f you look a t the 

e x h i b i t , the Prima Energy e x h i b i t , they do t a l k about t h a t 

t h e r e i s a l i t t l e less acreage used, and p a r t of t h e i r 

savings t h a t they found i n 1993 i s t h a t they had t o pay 

less i n surface damages because the f o o t p r i n t was less i n 

the closed-loop system than i t was i n the p i t . 

I b e l i e v e i n the s t a t e of New Mexico t h a t you 
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have commenced doing d i r e c t i o n a l d r i l l i n g , a t l e a s t i n the 

Permian Basin. And today what we've got i s a very l a r g e 

f o o t p r i n t , because we have 16 w e l l s being d r i l l e d i n one 

l o c a t i o n . But there's only one instead of 16. And so t h a t 

f o o t p r i n t i s huge. 

When you add the p i t on, t h a t p i t has t o 

accommodate 16 w e l l s ' worth of water and waste, so i t 

becomes even l a r g e r . 

With a closed-loop system, you could do one w e l l , 

put i t i n the tanks and then re-use i t , move your r i g along 

i t s conveyor, move i t t o the next l o c a t i o n and re-use the 

same products t h a t you had there. So you don't need t h a t 

a d d i t i o n a l huge p i t t o take the cumulative amount from 16 

w e l l s . 

Q. Yes. But i f you have one w e l l , one p i t ? 

A. I n the examples t h a t have been given f o r the 

e x h i b i t s from Cimarex and Prima, I b e l i e v e they were only 

doing one w e l l , one p i t . And i t does show i n the Colorado 

use of the 43 w e l l s t h a t i t does provide a smaller 

f o o t p r i n t w i t h the closed-loop systems. 

Q. Do you know anything about the ease of 

r e s t o r a t i o n a f t e r the s o i l has been compacted so much under 

these — 

A. I do not, and I t h i n k i t depends on what k i n d of 

s o i l s we're t a l k i n g about. I n Colorado, and I'm not sure 
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what you have i n t h i s region. I t i s tough t o r e c l a i m , and 

i t ' s not nec e s s a r i l y because of the compaction, but r a t h e r 

the lack of water, t o reclaim. 

COMMISSIONER BAILEY: That's a l l I have. 

CHAIRMAN FESMIRE: Commissioner Olson? 

COMMISSIONER OLSON: I don't have any questions. 

CHAIRMAN FESMIRE: Pronounce your l a s t name f o r 

me one more time. 

MR. SIMPSON: Could I request t h a t the thermostat 

be turned down? I t seems t o be ki n d of warm i n here. 

THE WITNESS: I'm j u s t f u l l of hot a i r , t h a t ' s 

why. 

(Laughter) 

CHAIRMAN FESMIRE: Oscar, the best we can do i s 

open the doors. 

Would you pronounce your l a s t name f o r me — 

THE WITNESS: Denom- — Denom, l i k e i n jeans, 

w i t h a Y. Denomy. 

CHAIRMAN FESMIRE: Denomy, okay. 

EXAMINATION 

BY CHAIRMAN FESMIRE: 

Q. You introduced a concept here, IDC's. Could you 

t e l l us what t h a t means? 

A. Oh, i n t a n g i b l e d r i l l i n g costs. Those are a l l the 

costs, l i k e I t a l k e d about here, t h a t i n v o l v e not having an 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

1584 

asset a t the end of sale. I n t a n g i b l e , you can't touch i t . 

And a c t u a l l y one of the items t h a t are not l i s t e d 

here are the t h i n g s t h a t are common w i t h a l l the w e l l s , and 

t h a t ' s the day work t o have the d r i l l e r s come i n and do 

t h a t , the cost of the equipment. Most of those t h i n g s are 

t a n g i b l e . The separator i s t a n g i b l e , the pipe i s t a n g i b l e . 

I n t a n g i b l e d r i l l i n g costs are the costs of h i r i n g 

the d r i l l e r , because you don't have anything when you're 

done. 

Q. Okay, how are IDC's t r e a t e d f o r t a x purposes? 

A. They're u s u a l l y — You can make the choice t o not 

do i t , but most companies w r i t e them o f f the minute they're 

imposed. They expense them — 

Q. Okay. 

A. — because they're allowed by IRS t a x code. 

Q. Okay. And so the a d d i t i o n a l expense we're 

l o o k i n g a t through the use of a closed-loop system or 

through the use — or the use of — the costs t h a t are 

going t o be i n c u r r e d by haul i n g the waste r a t h e r than 

disposing i t , w i l l those be IDC's? 

A. They w i l l be IDC's. 

Q. So the e f f e c t i v e cost t o the o i l company i s going 

t o be reduced by t h e i r e f f e c t i v e — 

A. — t a x r a t e . 

Q. — tax r a t e ; i s t h a t correct? 
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A. That i s c o r r e c t . 

Q. So i f the — say i n your c e n t r a l i z e d waste p i t 

deal where the increased costs were — How much? 

A. $42,000, according t o the Cimarex r e p o r t . 

Q. Well, i f we assume an e f f e c t i v e t a x r a t e so the 

costs t o the o i l company would r e a l l y be s i g n i f i c a n t l y less 

than t h a t $42,000, r i g h t ? 

A. I t would be. 

Q. So i f you d i d an a f t e r - t a x economic a n a l y s i s of 

t h i s — granted, you'd have t o a f t e r - t a x your income, but 

i t would be s i g n i f i c a n t l y b e t t e r than a pre-tax a n a l y s i s , 

wouldn't i t ? 

A. Oh, abs o l u t e l y . 

Q. Now i n one of your systems you t a l k e d about 16 

days t o d r i l l versus four days, and I was — I was 

daydreaming when you said t h a t , or I d i d n ' t hear e x a c t l y 

what i t was t a l k i n g about. Could you go over t h a t again 

f o r me, please? 

A. Well, there are new what they c a l l f l e x - r i g s i n 

the State of Colorado t h a t are being used r i g h t now, and 

they're f o r d i r e c t i o n a l d r i l l i n g . They are — Well, the 

companies are c a l l i n g s t a t e of the a r t . And i f you've ever 

been one, they're very large. They're much l a r g e r than our 

conventional r i g s . And they use technology t o get t o t o t a l 

depth i n fou r days. Some of the w e l l s have a c t u a l l y been 
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done i n less than four days. 

That's b a r r i n g any problems. I mean, because 

when you get underground you're never r e a l l y sure what's 

under t h e r e , no matter how much work a g e o l o g i s t does or a 

seismic does, you're never sure e x a c t l y what's under t h e r e . 

So t h e r e are instances where i f the h i t some s o l i d rock you 

may have a problem w i t h the b i t break and having t o go i n 

and f i s h i t out. But f o r the most p a r t now, they're 

running about f o u r days. 

And these r i g s are extremely expensive. They 

cost a l o t more per day f o r the day work r a t e s . But i f 

you're done i n f o u r days, your costs are r e a l l y being 

saved. 

And i n Colorado most of the companies are 

s t a r t i n g t o use those because they don't produce as much 

p o l l u t i o n , they don't produce as much noise, and they're 

done f a s t e r , and you're i n and out and you can do 16 w e l l s 

i n one l o c a t i o n away from a l o t of the c i t i z e n r y . And 

r i g h t now a l o t of the companies are going out and a c t u a l l y 

buying some of the surface so they can place t h e i r w e l l 

placement on t h e i r own surface so they don't have t o , you 

know, harm anybody else's personal p r o p e r t y anymore. 

So the t r a d i t i o n a l w e l l s run — you know, 16 days 

i s k i n d of short i n our t r a d i t i o n a l w e l l s . They u s u a l l y 

were running 28 days, you know. Five years ago i t was 28 
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days t o do a w e l l . But then again, i t was only $3500 or 

$5000 a day f o r r e n t i n g t h a t equipment and the personnel 

w i t h i t . 

But now, you know, i t ' s — you know, technology 

has moved up. 

Q. Okay. So I don't understand. What does t h a t 

have t o do w i t h the closed-loop system? 

A. I t wasn't p a r t of — Can we go back t o — where I 

t a l k e d about 16 days. Keep going. Back. Okay. 

The closed-loop system would have t o be o n - s i t e 

d u r i n g the d r i l l i n g days. And so i f you — the cost of 

$2500 a day t o r e n t the closed-loop system, i f i t takes 

f o u r days i t w i l l be there four days and then the days t h a t 

you need i t f o r f r a c t u r i n g i f you're going t o use t h a t k i n d 

of system as w e l l . But t h a t ' s the come-up w i t h the cost 

per day. 

Q. Okay, so — But you're not t e l l i n g us t h a t you 

have t o have a closed-loop system t o run a f l e x - r i g , are 

you? 

A. No, they don't have t o have a closed-loop system 

f o r any of the r i g s . 

Q. Okay. 

A. I t ' s a choice t h a t you can make. 

Q. Now the Pima Energy study back i n 1993, you made 

some e x t r a p o l a t i o n s from t h a t . Did you i n c l u d e the e f f e c t 
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of the increased costs, you know, the s i g n i f i c a n t l y g r eater 

percentage costs? 

A. What I d i d i s , I applied t h e i r percentages. As 

an accountant, the best you could do i s take the 

percentages t h a t were used then and apply i t t o the numbers 

of today. 

Q. Okay. 

A. And so what I d i d i s took t h a t year's percentages 

of savings and applied i t t o the 2006 costs. And i t ' s k i n d 

of why I d i d the percentage amounts when i t came t o 

t r u c k i n g and a l l those kinds of t h i n g s , because t h i s w e l l 

was done f o r 7200 t o t a l depth. 

I f you want t o know what i s the usual cost f o r 

f r a c t u r i n g water you can say, Well, i f the w e l l costs $3 

m i l l i o n and 3 percent of the t o t a l i s u s u a l l y your water 

cost, you can say, Well, i t ' s going t o cost $90,000. And 

i t ' s j u s t an easy benchmark, instead of t r y i n g t o get i n 

a l l the d e t a i l s . 

Q. So your analysis d i d include the f a c t t h a t the 

costs i n 2007 are s i g n i f i c a n t l y greater — 

A. Yes, than they were i n 199 3 — 

Q. Okay. 

A. — yeah. 

Q. Now I believe you were asked a couple of 

questions by — I t h i n k by Ms. Foster, on the time-value of 
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money, and your analysis d i d not include the time-value of 

money? 

A. I t d i d not, I d i d not do the present-value t a b l e s 

of the time-value of money — 

Q. Okay. 

A. — j u s t f o r s i m p l i c i t y ' s sake. 

Q. And most of your c l i e n t s , they do do 

discounted — v_ 

A. They do — 

Q. — economic analysis? 

A. Yes. 

Q. What k i n d of hurdle r a t e do they use? 

A. They are now f l u c t u a t i n g between 7 and 8 percent. 

Q. 7 and 8 percent. 

A. Yeah. Some want 8, some want 7, depending on how 

conservative they want t o be. 

Q. So i f one of your c l i e n t s were t o do an economic 

an a l y s i s of a prospect t h a t showed, say, an 11-percent r a t e 

of r e t u r n , they would choose t o do t h a t prospect even i f i t 

meant coming from Colorado t o New Mexico i f they had enough 

money, wouldn't they? 

A. Again, i t depends on i f they have the r i g h t t o 

d r i l l t h e r e . Leases i n the Piceance Basin r i g h t now are 

coming a t a premium, so l e t ' s say XTO, who doesn't have a 

lease i n the Piceance Basin, would f i n d t h a t , yeah, w e l l s 
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are very economic i n the Piceance Basin, but there's 

a b s o l u t e l y no way we can get i n there, because there's no 

leases a v a i l a b l e . So there's more than one f a c e t t h a t i s 

looked a t . Are there f e d e r a l lands up f o r lease? The can 

make the choices because t h e i r lease costs are l e s s , or 

t h e i r lease bonuses are less. There's a number of items 

t h a t you'd look a t — 

Q. Okay — 

A. — t o make the choice. 

Q. — l e t me s i m p l i f y and re-ask the question then. 

I f t h e i r hurdle r a t e i s — you said 7.5, 8 

percent? — 

A. Uh-huh. 

Q. — and they could make 11 percent on t h e i r money, 

would most economically prudent operators choose t o do t h a t 

p r o j e c t ? 

A. Yes, as long as the other p r o j e c t wasn't 15 

percent — 

Q. I've got you. 

A. — t h a t they were making the choice. 

Q. But i f they could go out and borrow money a t , 

say, the prime r a t e of 4.5 percent, would i t make sense f o r 

them t o f o l l o w t h i s prospect a t 10.5, 11 percent? 

A. Yes. 

Q. Let me give you a scenario. Do you know what the 
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gas p r i c e out of New Mexico was, say, a t the beginning or 

end of 2005? 

A. I don't t h i n k I know t h a t number. Do you know 

th a t ? 

Q. Yeah, but I ' d probably b e t t e r not gi v e i t t o you. 

(Laughter) 

Q. I s i t a f a i r statement t o say t h a t gas p r i c e s f o r 

the l a s t year — l a s t three years have been r e l a t i v e l y 

f l a t ? 

A. I n the San Juan Basin they have been. 

Q. Okay, and what has happened t o the p r i c e of o i l ? 

A. I t ' s gone up tremendously — 

Q. Okay. 

A. — probably 30, 40, 50 percent higher than i t 

was. Yes. 

Q. Okay. Now are you f a m i l i a r w i t h the concept of 

BTU p a r i t y i n o i l and gas prices? 

A. BTU p a r i t y . 

Q. Right. 

A. Gas i s sold on i t s heating value, which i s BTU. 

Gas i s a c t u a l l y measured on volumes. And so when you have 

a w e l l t h a t i s high or, as most people would c a l l , wet 

w e l l s , ones t h a t have high condensate, you would have a 

higher BTU f a c t o r , so t h e r e f o r e you have more heat value, 

and you w i l l get more per d o l l a r . 
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Q. Okay. Do you know what the r e l a t i v e heat value 

i s between, say, an average MCF of gas and an average 

b a r r e l of o i l ? 

A. What i s an average? I t depends on where you are. 

Q. Okay — 

A. The average i n Colorado i s about 1.1 f o r gas. I 

don't t h i n k I have o f f the top of my head the heat value 

f o r o i l . 

Q. Okay. 

A. They go by g r a v i t y , mostly, i n o i l . 

Q. I'm t r y i n g t o get a t a r e a l complicated concept 

here — 

A. Okay, I ' l l t r y t o — Let me see i f I can f o l l o w 

you. 

Q. Okay. COPAS has a 6000-to-l r a t i o between o i l 

and gas, does i t not? 

A. Yes, 6 - t o - l , yes. 

Q. Six — 

A. — MCF'S — 

Q. — MCF per b a r r e l . 

A. — per b a r r e l . 

Q. Okay. I n New Mexico, New Mexico i s a gas s t a t e . 

We produce on a BTU value about 81 percent of our energy as 

gas and about 19 percent as o i l . 

A. Okay. 
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Q. On a value basis a t today's p r i c e s , about 4 0 

percent of the value i s o i l and about 60 percent i s gas. 

So t h a t discrepancy — 

MS. FOSTER: Mr. Fesmire, I'm so r r y , I have t o 

f i l e an o b j e c t i o n here. 

CHAIRMAN FESMIRE: I t ' s noted. 

MS. FOSTER: I t sounds l i k e you're t e s t i f y i n g — 

CHAIRMAN FESMIRE: Okay — 

MS. FOSTER: — so I j u s t — 

CHAIRMAN FESMIRE: — your o b j e c t i o n i s noted. 

MS. FOSTER: Okay, thank you. 

Q. (By Chairman Fesmire) Okay. So I guess what I'm 

saying i s , New Mexico i s a gas s t a t e , i s i t not? 

A. Let me see, the s t a t i s t i c s show t h a t they are 

number — Bear w i t h me f o r a minute. 

Q. Let me ask i t a d i f f e r e n t way. 

A. Okay. 

Q. I f , you know, we were c o r r e c t , and i f 60 percent 

of the value i s gas, would most of the prospects i n New 

Mexico be gas prospects? 

A. Okay, maybe. 

Q. Okay. 

A. As an operator I would look a t the f a c t t h a t we 

are not a t the equivalent of 6 - t o - l r i g h t now. Gas being 

a t $6 means t h a t a b a r r e l of o i l would go f o r $36. I t i s 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

1594 

almost three times t h a t amount. 

Q. Okay, you're g e t t i n g t o the p o i n t I'm t r y i n g t o 

make here. Are most of our r i g s going t o be d r i l l i n g f o r 

o i l , or are they going t o be d r i l l i n g f o r gas? 

A. Okay, now, I'm going t o throw something else i n 

here. We have a r e f i n e r y problem i n the United States, 

e s p e c i a l l y i n the western end. I have a c l i e n t t h a t ' s i n 

Utah t h a t i s s i t t i n g there w i t h a h a l f a m i l l i o n b a r r e l s of 

o i l and no r e f i n e r y space t o put i t i n . So th e r e i s a 

p o i n t r i g h t now where o i l i s not being developed as h i g h l y 

as i t could be, because there's no place t o take i t . So 

gas has become the champion. 

Q. I n Utah? 

A. I n Utah, i n Colorado, i n New Mexico, i n the west. 

We have a r e f i n e r y - c a p a c i t y problem i n our United States, 

e s p e c i a l l y i n the western end, r i g h t now. 

Q. And some of your c l i e n t s i n the west have a 

p i p e l i n e - c a p a c i t y problem i n gas, you mentioned, d i d n ' t 

you? 

A. Yes, they do. 

Q. Okay. So I guess the p o i n t I'm t r y i n g t o make 

i s , are most of the r i g s i n the United States now chasing 

o i l or gas? 

A. I b e l i e v e gas. 

Q. Okay. Have you had a chance t o look a t the — 
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Are you f a m i l i a r w i t h the Wyoming r i g count? 

A. I do not have t h a t o f f the top of my head. I 

t h i n k i t ' s i n one of the e x h i b i t s someplace. But I don't 

have t h a t i n f o r m a t i o n o f f the top of my head. 

Q. Now one of the t h i n g s t h a t was t a l k e d about was 

t h a t the income — I believe Ms. Foster mentioned t h i s — 

t h a t the income of independent operators had dropped by 10 

percent since l a s t year. 

A. Okay. 

Q. Are you f a m i l i a r w i t h that? 

A. I d i d not know t h a t , I d i d not see t h a t study. 

Q. Okay. And you mentioned t h a t the p r i c e of the 

r i g s a v a i l a b l e has t o do w i t h the cost of the r i g s . I f New 

Mexico's r i g count drops, what happens t o the cost of 

d r i l l i n g wells? 

A. I f the r i g count drops? 

Q. What happens t o the cost of a c q u i r i n g a r i g t o 

d r i l l a well? 

A. I t goes up. 

Q. The cost of d r i l l i n g goes up i f the r i g count 

drops? 

A. I f the r i g count — Okay, i f the r e are more r i g s 

a v a i l a b l e , the p r i c e should drop. I f i t goes down and 

ther e are i d l e r i g s , then the p r i c e — there's more 

competition. 
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Q. Okay. 

A. Okay. I f there are no i d l e r i g s and t h a t ' s the 

reason why i t went down, then i t doesn't n e c e s s a r i l y — I 

mean, you may be competing w i t h some other l o c a t i o n f o r 

those same r i g s . 

Q. Okay. So t o the extent — and l i m i t e d by the 

f a c t t h a t some r i g s can cross s t a t e borders, but i f the r i g 

count i n New Mexico goes down, what happens t o the cost of 

d r i l l i n g w e l l s i n New Mexico? 

A. I t should go down. 

Q. Okay. And — 

A. That doesn't necessarily mean i t w i l l , but i t 

should. 

CHAIRMAN FESMIRE: Okay. I don't t h i n k I have 

any more questions. 

Mr. Jantz, do you have any r e d i r e c t ? 

MR. JANTZ: I do, Mr. Chairman, members of the 

Commission. 

REDIRECT EXAMINATION 

BY MR. JANTZ: 

Q. Ms. Denomy, r e c a l l back before lunch when Mr. 

Carr was asking you t o consider a h y p o t h e t i c a l s i t u a t i o n , 

two operators on each side of the New Mexico s t a t e l i n e , 

one i n New Mexico, one i n Colorado, a l l t h i n g s being equal. 

Assume t h a t same scenario, one operator i n Colorado, one i n 
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New Mexico, a l l t h i n g s being equal, except t h a t one s t a t e 

r e q u i r e s closed-loop d r i l l i n g systems. Where would you 

advise your c l i e n t t o l o c a t e , based on economic 

considerations? 

A. Okay, I'm not sure I understand your question — 

Q. Based on — 

A. — because i t sounds l i k e the same question t h a t 

Mr. Carr asked. 

Q. Right, r i g h t . Based on your a n a l y s i s of the 

costs of waste disposal t h a t we saw up here — 

A. Uh-huh. 

Q. — as a percentage of the revenue — t o t a l costs, 

which — a l l t h i n g s being equal, what would you advise your 

c l i e n t t o do i f given the choice between a closed-loop 

system and a t r a d i t i o n a l system? From an economic 

standpoint? 

A. From an economic standpoint i t would save money 

using a closed-loop system, so i t wouldn't n e c e s s a r i l y 

f a c t o r i n t o the d e c i s i o n . 

Q. Okay. Let's get away from h y p o t h e t i c a l s f o r a 

second. What's the r e a l i t y of the s i t u a t i o n ? Your c l i e n t s 

i n Texas, your c l i e n t s i n Colorado, your c l i e n t s i n 

Wyoming, the use closed-loop d r i l l i n g systems; i s t h a t 

c o r r e c t ? 

A. They do, but not a l l of them. They do. 
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Q. Not a l l of them? 

A. Right. 

Q. The ones t h a t do? 

A. They save money. 

Q. They save money. 

A. Like I said, the cost of t r u c k i n g has gone 

ast r o n o m i c a l l y high. Gasoline p r i c e s have h i t o i l and gas 

as hard as they've h i t the a c t u a l consumer. So the f a c t 

remains, the accountants w i l l s i t here and say, Okay, we 

need t o cut some costs here, so what can we do t o do t h a t ? 

So they have been t r y i n g t o come up w i t h means of spending 

less money f o r t r u c k i n g , less money f o r gasol i n e , and r i g h t 

now they're even i n v e s t i g a t i n g t r y i n g t o use e l e c t r i c l i n e s 

t o be used t o run the d r i l l i n g equipment, as opposed t o 

using gasoline-operated generators, because of the cost of 

gas o l i n e , so... 

Q. Okay, thank you. Mr. Carr also t a l k e d about 

r o y a l t y expenses. 

A. Uh-huh. 

Q. Would those r o y a l t y expenses a f f e c t your 

c a l c u l a t i o n s here s i g n i f i c a n t l y ? 

A. I f your r o y a l t i e s are based a t the average 1/8, 

yeah, i t would take 1/8 o f f the income. 

Q. Okay. But 1/8 i s i t ? 

A. That's r i g h t . 
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Q. Right. Okay, going t o Ms. Foster's cross-

examination, she mentioned the cost of d r i l l i n g i n 

Louisiana. I n your e s t i m a t i o n , i s t h a t cost associated 

w i t h closed-loop d r i l l i n g systems? 

A. I couldn't — I couldn't t e l l you. I couldn't 

t e l l you. 

Q. Or could i t be other f a c t o r s such as depth of the 

wel l ? 

A. I t could be other f a c t o r s such as depth of the 

w e l l . Any number of reasons. A v a i l a b i l i t y of r i g s , you 

know. I don't know where Louisiana stands i n the l i n e 

today, I don't have t h a t memorized, but i f most of the r i g s 

are i n Colorado, Wyoming, Oklahoma and Texas, t h a t means 

Louisiana i s f i g h t i n g t o get those r i g s as w e l l . So t o get 

one t o come there may be expensive as w e l l . 

Q. Okay. Ms. Foster also t a l k e d about the 

c a l c u l a t i o n of waste costs by the operator, the increased 

costs of tanks, increased t r u c k i n g , t h i n g s l i k e t h a t . Are 

ther e other costs associated w i t h cleanups? 

A. Oh, yes. I have had — and a c t u a l l y , I've only 

had one c l i e n t , and i t a c t u a l l y was a p r i v a t e i n d i v i d u a l 

t h a t was a p r i v a t e mineral owner, and i t was i n Weld 

County, Colorado, and the company — and t h i s has already 

been 12 years ago. The company had — t h a t he had owned 

the minerals on and he also owned the surface — had a 
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s p i l l and had contaminated the s o i l s on h i s ranch. 

So instead of — He fought w i t h the company 

several times, so he decided t o clean i t up h i m s e l f . Now 

t h i s was 12 years ago. I t cost him $250,000 t o clean up 

t h a t s p i l l . And he a c t u a l l y got an award from the Colorado 

O i l and Gas Commission f o r stepping forward t o spend t h a t 

k i n d of money. 

But i f you're looking a t the costs of cleanup i n 

the f u t u r e , i n the event t h a t i t needs t o be done, i f 12 

years ago i t cost $250,000, you can probably expect i t t o 

cost a l o t more today. And I can't speculate what i t would 

be, but I'm j u s t saying t h a t t h a t ' s what t h i s one gentleman 

had t o spend, t o have everything cleaned up afterwards. 

Q. So could t h a t cost have been avoided, 

p o t e n t i a l l y , w i t h a closed-loop system? 

A. I t would have been taken t o a c e n t r a l i z e d waste 

p i t . I t doesn't necessarily mean t h a t the waste p i t 

doesn't need t o be cleaned up a t some time, but i t ' s a l l i n 

one l o c a t i o n , and a l l of t h a t cost would be c o n c e n t r a t i o n 

i n t h a t one l o c a t i o n . 

Q. A l l r i g h t . One l a s t t h i n g . Ms. Foster t a l k e d 

about a drop i n the income of independent producers. 

Quoting from an Energy Information A d m i n i s t r a t i o n r e p o r t — 

Let me read you the e n t i r e paragraph — i t ' s very s h o r t — 

t o give you some context t o see i f t h a t helps you w i t h your 
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a n a l y s i s of t h a t : 

Net income of the independent o i l and gas 

producers included i n t h i s r e p o r t declined 10 percent 

between Q 206 and Q 207, whi l e revenues increased 19 

percent. The 2-percent decrease i n o i l p r i c e s and 

higher expenses f o r some companies on e x p l o r a t i o n , 

abandonments and r e p a i r s from Hurricane R i t a 

outweighed the e f f e c t s of the 10-percent increase i n 

n a t u r a l gas p r i c e s . 

Does t h a t help your analysis of t h a t f i g u r e a t 

a l l ? 

A. Oh, Hurricane R i t a has been absolute d e v a s t a t i o n 

f o r many of the independent producers. I t has cost them a 

l o t of money t o put th i n g s back t o the way i t was. And so 

i t does put more of a reason as t o why the costs have 

increased. 

Hurricane R i t a , Hurricane K a t r i n a — our f i r s t 

meeting, a f t e r both of those hurricanes happened, a t COPAS 

was very i n t e r e s t i n g because we had a whole — h a l f room of 

accountants going, We r e a l l y don't have any place t o work, 

we don't have any — So everything had t o be r e b u i l t , 

redone and r e d r i l l e d , r e - e s t a b l i s h e d . Those costs were 

astronomical. And they're s t i l l going on. 
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MR. JANTZ: Thank you. I have nothing f u r t h e r . 

CHAIRMAN FESMIRE: Are there any other recross on 

the subject? 

MR. HISER: A c t u a l l y , I do. 

CHAIRMAN FESMIRE: Mr. Hiser? 

RECROSS-EXAMINATION 

BY MR. HISER: 

Q. Mr. Jantz asked you a question about the cost of 

cleanup — 

A. Uh-huh. 

Q. — of a p i t , and you had mentioned t h a t t h e r e was 

also a cost of perhaps having t o clean up the c e n t r a l i z e d 

p i t ; i s t h a t correct? Where you send a l l t h a t waste from 

a l l those d i f f e r e n t p i t s ? 

A. Eventually i t w i l l have t o be cleaned up, j u s t 

l i k e c e n t r a l — the i n d i v i d u a l l o c a t i o n s . 

Q. I s there a d i f f e r e n c e t o the company, as t o the 

t r a n s a c t i o n cost of cleaning up the p i t where i t ' s the sole 

source, versus the one where there may be 3 0 or 4 0 or 50 

companies t h a t have c o n t r i b u t e d t o t h a t cleanup? I t i s 

cheaper i n terms of your lawyer, accountant and 

c o n s u l t a n t s , t o clean up a p i t where you are the only 

person t h a t put something i n , or where t h e r e are 50 or 60 

companies t h a t put something in? 

A. I would assume t h a t as a good manager of your p i t 
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you would take ownership of the products t h a t are coming t o 

you and t r e a t them so t h a t as the sole person responsible 

f o r the cleanup, t h a t you make i t l e a s t amount i n the 

f u t u r e t h a t i t would be. 

So i f you have 60 people coming t h e r e , they do 

not j u s t get t o come and dump — even i n our l o c a l 

l a n d f i l l s , you don't r e a l l y n e c e s s a r i l y get t o come and 

dump whatever you want. You are monitored and re g u l a t e d by 

the person t h a t ' s i n charge of t h a t l a n d f i l l . I t i s the 

same w i t h the waste p i t s . 

Q. Yeah. That s t i l l doesn't answer my question 

about on the t r a n s a c t i o n costs of t r y i n g t o s o r t out the 

cleanup costs, which i s lower: a sole-person p i t or one 

w i t h 50 or 60 p a r t i e s t h a t c o n t r i b u t e d t o i t ? And by 

t r a n s a c t i o n — 

A. You're t a l k i n g about p a r t n e r s h i p i n a c e n t r a l i z e d 

waste p i t ? 

Q. No, ma'am, t r a n s a c t i o n cost i n terms o f , f o r 

example, a Superfund s i t e . You may be f a m i l i a r w i t h those. 

A. Yes. 

Q. That same type of s i t u a t i o n conceivably could 

e x i s t a t a c e n t r a l i z e d waste disposal p i t , could i t not? 

A. I t could. 

Q. And i s the cost of — the t r a n s a c t i o n cost, the 

cost of s o r t i n g out who's going t o pay how much of t h a t , i s 
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t h a t a high cost or a low cost? 

A. I w i l l t e l l you t h a t the f i r s t person t h a t the 

Superfund would look a t t o clean up would be the person 

t h a t i s owning and operating t h a t p i t . And they can name 

other people t h a t have c o n t r i b u t e d t o t h a t . 

A good small independent company would make sure 

t h a t they're indemnified t o the best. And t h a t ' s you 

guys's j o b , t o w r i t e those k i n d of i n d e m n i f i c a t i o n s . 

So I don't — The cost of cleanup would be the 

same, regardless i f i t ' s one person or 60 people t h a t are 

responsible f o r i t . 

MR. HISER: That's a l l . 

CHAIRMAN FESMIRE: Ms. Foster, do you have any 

r e - — 

MS. FOSTER: Yes, one question. 

RECROSS-EXAMINATION 

BY MS. FOSTER: 

Q. I need c l a r i f i c a t i o n on t h i s statement. I f the 

r i g count drops, then the p r i c e of d r i l l i n g a w e l l w i l l 

a l so decrease? 

A. I f there i s a v a i l a b l e r i g s , t h e r e i s less — 

there's more competition. I t i s based on the economic 

demand and supply. I'm not saying t h a t our world works 

p e r f e c t l y , but you would assume t h a t i f t h e r e are r i g s i d l e 

and a v a i l a b l e t o work, they don't want t o take on the 
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expense of having t h a t r i g s i t t h e r e . So they w i l l go t o a 

company and say, We'll d r i l l you a w e l l f o r less than the 

next guy. 

Q. Okay. But you're assuming t h a t t h e r e i s — the r e 

are i d l e r i g s ? 

A. That was the assumption t h a t I made c l e a r i n t h a t 

statement. I t has t o be i d l e r i g s . 

Q. Okay, but I thought i n your testimony you s t a t e d 

t h e r e a c t u a l l y i s a r i g shortage t h a t we're j u s t 

overcoming? 

A. Ten months ago there was a r i g shortage. 

Q. Okay. 

A. I'm not sure where we are i n New Mexico. Having 

read the l o c a l newspapers here, i t looks l i k e you have r i g s 

t h a t are s i t t i n g i d l e . So I would assume t h a t your costs 

would go down. 

MS. FOSTER: Okay, thank you. No f u r t h e r 

questions. 

CHAIRMAN FESMIRE: Any other re-cross from t h i s 

witness? 

Ms. Denomy, thank you very much. 

THE WITNESS: Thank you, s i r . 

MR. JANTZ: I'm sorr y , Mr. Chairman, a t t h i s 

p o i n t I ' d l i k e t o move OGAP E x h i b i t s 5 through 12 i n t o 

evidence. 
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CHAIRMAN FESMIRE: I s there any obje c t i o n ? 

MS. FOSTER: I would o b j e c t . 

CHAIRMAN FESMIRE: To which e x h i b i t ? 

MS. FOSTER: I would ob j e c t t o E x h i b i t Number — 

CHAIRMAN FESMIRE: While you're f i g u r i n g t h a t 

out, Mr. Jantz, you're not moving t o admit E x h i b i t 4; i s 

t h a t c o r r e c t ? 

MR. JANTZ: That i s c o r r e c t . 

MS. FOSTER: I would ob j e c t t o E x h i b i t Number 5, 

E x h i b i t Number 6, Number 7, Number 8, Number 9, Number 10 

and Number 11 — 

CHAIRMAN FESMIRE: Okay, and — 

MS. FOSTER: — as w e l l as Number 12. 

CHAIRMAN FESMIRE: — and the basis f o r your 

o b j e c t i o n ? 

MS. FOSTER: The basis would be t h a t t h i s witness 

s t a t e d t h a t she reviewed them f o r her testimony, but she i s 

not the author of any of these e x h i b i t s , and f r a n k l y on her 

d i r e c t testimony she d i d not even address E x h i b i t s 7 

through 12 on her d i r e c t testimony. The Cimarex study, as 

w e l l as the s p e c i f i c s of the Pima study only came up i n 

cross-examination. I don't — Whoops. 

CHAIRMAN FESMIRE: Okay. Mr. Brooks? 

MR. BROOKS: Mr. Chairman, I b e l i e v e under modern 

p r a c t i c e t h a t published m a t e r i a l s are admissible w i t h o u t 
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the necessity of the author i d e n t i f y i n g them i f they're 

r e l e v a n t , so I would submit t h a t the only question f o r the 

Commission t o address i s whether or not these m a t e r i a l s are 

re l e v a n t . 

MS. FOSTER: Okay, and I would counter, Mr. 

Commissioner, t h a t , you know, wh i l e I commend the o i l and 

gas conserva- — the O i l Conservation D i v i s i o n on i t s w e l l -

w r i t t e n piece i n the annual r e p o r t , I don't know — I don't 

understand the relevance of having the OCD Annual Report as 

E x h i b i t Number 6. 

And the Cimarex documentation, you know, again, 

t h a t i s — the relevance would be as t o the v i a b i l i t y of 

those closed-loop systems, how they a c t u a l l y d i d i t , and I 

would encourage OGAP t o c a l l the Cimarex witnesses i f they 

would l i k e t o have them t a l k about the Cimarex l o c a t i o n s . 

CHAIRMAN FESMIRE: Well, I t h i n k t h i s witness 

used them i n her testimony, and I t h i n k she v e r i f i e d the 

i n f o r m a t i o n and her b e l i e f t h a t the i n f o r m a t i o n , a t l e a s t 

i n the Cimarex r e p o r t , was v a l i d . 

So I'm going t o overrule your o b j e c t i o n a t t h i s 

p o i n t and admit those documents i n t o evidence. 

MS. FOSTER: Okay. 

CHAIRMAN FESMIRE: Thank you, ma'am. 

Mr. Jantz, do you have another witness? 

MR. JANTZ: That concludes OGAP•s testimony, Mr. 
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Chairman. 

CHAIRMAN FESMIRE: Okay. So by my remembrance, 

we w i l l go back — when we get back from the break we're 

about t o take, w e ' l l go back t o Mr. Jones's cross-

examination; i s t h a t correct? 

MR. BROOKS: Mr. Chairman, there i s the issue of 

r e c a l l i n g Mr. von Gonten t o t e s t i f y as t o changes i n h i s 

e x h i b i t s . I don't know i f counsel i s prepared t o do t h a t 

a t t h i s time. 

CHAIRMAN FESMIRE: I t h i n k you meant Mr. Hansen, 

d i d n ' t you? 

MR. BROOKS: Oh, which one of the two witnesses 

was — 

MR. HISER: We're not proposing t o c a l l Mr. von 

Gonten a t a l l . And on Mr. Hansen I guess my understanding 

i s , we're going t o Mr. Rogers, and so I don't a c t u a l l y have 

my s t u f f f o r Mr. Hansen w i t h me p h y s i c a l l y . 

CHAIRMAN FESMIRE: Mr. Rogers? 

MS. FOSTER: Mr. — 

MR. HISER: I'm sorry — 

MS. FOSTER: — Jones. 

MR. HISER: — Jones. 

(Laughter) 

MR. HISER: Sorry, Mr. Jones. 

CHAIRMAN FESMIRE: Welcome t o the neighborhood, 
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Mr. Jones. 

(Laughter) 

MR. HISER: So anyway, I don't have my s t u f f f o r 

Mr. Hansen w i t h me, because I thought we were moving on 

w i t h Mr. Jones. 

CHAIRMAN FESMIRE: Okay. 

MR. BROOKS: Very good. That's f i n e , I j u s t 

wanted t o — We have Mr. Hansen a v a i l a b l e , and we would 

l i k e t o get him concluded whenever i t ' s f e a s i b l e t o do so, 

but Mr. Jones i s also ready t o resume h i s cross-

examination. 

CHAIRMAN FESMIRE: Okay, when we get back from 

the break w e ' l l go ahead w i t h Mr. Jones's cross-

examination, and tomorrow morning consider Mr. Hansen's; i s 

t h a t c o r r e c t ? 

Okay, before we break, l e t ' s go over a l i t t l e b i t 

of the schedule. I intend t o break, come back a t a quarter 

t o 3:00, and then go t o 5:30. That's going t o make f o r a 

long s t r e t c h . I f Commissioner Bailey h i t s me upside of the 

head we may take a short break, but I'm not i n t e n d i n g t o , 

and — unless she asks, or Commissioner Olson asks. 

We w i l l s t a r t a t nine o'clock i n the morning and 

go u n t i l 5:30 tomorrow. 

Thursday w e ' l l s t a r t a t nine o'clock i n the 

morning and go u n t i l 11:30 or twelve o'clock, and w e ' l l 
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take Thursday afternoon. 

Then Friday morning w e ' l l s t a r t back a t nine 

o'clock and go t i l l 5:30. Friday i f — when we have a 

b e t t e r idea how long t h i s i s going t o take — n o t i c e I 

d i d n ' t say, i f we're not done — Friday afternoon when we 

have a b e t t e r idea how long t h i s i s going t o take, the l a s t 

t h i n g w e ' l l do i s a conference on scheduling. 

So w i t h t h a t , why don't we go ahead and take a 

break and reconvene a t a quarter u n t i l — a qu a r t e r t o 

3:00. 

(Thereupon, a recess was taken a t 2:35 p.m.) 

(The f o l l o w i n g proceedings had a t 2:53 p.m.) 

CHAIRMAN FESMIRE: Let's go back on the record. 

For the record, t h i s i s a c o n t i n u a t i o n of Case Number 

14,015. Also f o r the record, Commissioners B a i l e y , Olson 

and Fesmire are a l l present, we t h e r e f o r e have a quorum and 

w e ' l l continue. 

Due t o a scheduling agreement between the 

att o r n e y s we now f i n d ourselves completing the cross-

examination, I hope, of Mr. Brad Jones. 

Mr. Brooks, I can't remember which a t t o r n e y was 

cross i n g Mr. Jones when we l e f t . 

MR. BROOKS: We had j u s t passed him, and the 

cross-examination had not begun — 

CHAIRMAN FESMIRE: Okay. 
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MR. BROOKS: — i f I r e c a l l c o r r e c t l y . 

CHAIRMAN FESMIRE: So Mr. Hiser, you're prepared 

t o begin the cross-examination? 

MR. HISER: Well, we are communing over here as 

t o who's going t o go f i r s t . 

CHAIRMAN FESMIRE: Okay. 

MS. FOSTER: Mr. Chairman, I guess I ' l l be the 

s a c r i f i c i a l lamb. You're not — You d i d n ' t t h i n k t h a t was 

funny? 

CHAIRMAN FESMIRE: Oh, I thought i t was funny, 

I'm j u s t being very c a r e f u l how I respond. 

Ms. Foster — Mr. Jones, you remember t h a t you've 

been sworn; i s t h a t correct? 

MR. JONES: Yes. 

CHAIRMAN FESMIRE: Okay. Ms. Foster, you may 

begin. 

MS. FOSTER: Thank you, Commissioner. 

BRAD JONES (Resumed), 

the witness herein, having been p r e v i o u s l y d u l y sworn upon 

h i s oath, was examined and t e s t i f i e d as f o l l o w s : 

CROSS-EXAMINATION 

BY MS. FOSTER: 

Q. Well, l e t ' s dive r i g h t i n t o the r u l e . I wanted 

t o f i r s t s t a r t o f f w i t h your understanding of what a sump 

i s . 
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A. I s t h a t the question, what i s my understanding — 

Q. What i s your understanding of a sump, and i f you 

can e x p l a i n what you understand i t ' s used f o r . 

A. Well, I ' d l i k e t o s t a r t w i t h the d e f i n i t i o n , 

which i s k i n d of a modified version of what's i n — 

c u r r e n t l y i n Rule 50, the e x i s t i n g r u l e . I t means an 

impermeable vessel or c o l l e c t i o n device i n c o r p o r a t e d w i t h i n 

a secondary containment system w i t h a capacity less than 

500 g a l l o n s , which remains predominantly empty, serves as a 

d r a i n or receptacle f o r de minimis releases on an 

i n t e r m i t t e n t basis and i s not used t o s t o r e , t r e a t , dispose 

or evaporate products or waste. 

I f e e l l i k e the d e f i n i t i o n i t s e l f p r e t t y much 

describes what a sump i s . 

Q. Okay. Are you f a m i l i a r — Have you been out on 

l o c a t i o n , p a r t i c u l a r l y i n an o i l - d r i l l i n g l o c a t i o n ? 

A. Yes. 

Q. A l l r i g h t , are you f a m i l i a r w i t h the yel l o w 

buckets t h a t — you would come o f f the pipe, and then 

there's the yellow bucket and t h a t ' s , you know, the contact 

l o c a t i o n where the t r u c k s come i n t o remove the o i l from 

the l o c a t i o n ? 

A. Yes. 

Q. What i s t h a t yellow bucket called? 

A. I t can be considered a sump by t h i s d e f i n i t i o n . 
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Q. Okay. And i s t h a t something t h a t you could 

a c t u a l l y put w i t h i n a secondary containment system? 

A. You could, yes. 

Q. Okay, how i s i t possible t h a t you could put t h a t 

yellow bucket i n a secondary containment system? 

A. You could put a l i n e r down and permeable surface 

below i t — 

Q. And t h a t would — 

A. — s l i g h t l y bermed, yes. 

Q. Okay, so a l i n e r underneath the yellow bucket 

would be considered a secondary containment system? 

A. Yes, t h a t ' s one way of doing i t . 

Q. Okay. A l l r i g h t . Now t a l k i n g about the 

hyd r o l o g i c r e p o r t s t h a t you are r e q u i r i n g as p a r t of a 

permit a p p l i c a t i o n — 

A. Yes. 

Q. — what e x a c t l y w i l l need t o be used i n a 

hy d r o l o q i c r e p o r t t h a t i s d i f f e r e n t from s e c t i o n (e) 

through ( n ) , i n t h a t p a r t of the rul e ? And f o r the 

Commission — f o r the Commission's i n f o r m a t i o n , I am 

r e f e r r i n g t o sec t i o n 19.15.17.9.B.(1) 

A. Could you ask — I'm not understanding the 

question. You're asking about the d i f f e r e n c e between the 

hy d r o l o g i c r e p o r t f o r the permanent p i t s and the 

requirements of (e) through ( n ) , you're — 
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Q. Right — 

A. — asking what the d i f f e r e n c e is? 

Q. — which also p e r t a i n t o permanent p i t s , c o r r e c t ? 

A. Yes. 

Q. Okay. So the hydrologic r e p o r t i s a r e p o r t i n 

a d d i t i o n t o the d e t a i l e d i n f o r m a t i o n on dike p r o t e c t i o n , 

the emergency response plan, l i s t of c l i m a t o l o g i c a l 

f a c t o r s , e t cetera, et cetera? 

A. And the question i s — ? 

Q. And what other i n f o r m a t i o n w i l l a h y d r o l o g i c 

r e p o r t include? 

A. Well, i f you look t h e r e , i t a c t u a l l y t a l k s about 

i t ' s going t o provide the topography, the s o i l s , t he 

geology, the surface hydrology, the groundwater hydrology 

and also the p o t e n t i a l e f f e c t s on the s o i l , surface water 

and groundwater. 

Q. Okay. And do you know how much one of those 

r e p o r t s would cost? 

A. No. 

Q. And i s any of t h a t i n f o r m a t i o n r e a d i l y a v a i l a b l e 

on p u b l i c websites? 

A. I t h i n k when I went through the s i t i n g c r i t e r i a I 

gave examples of sources t h a t would provide the i n f o r m a t i o n 

t h a t would create the hydrogeologic r e p o r t . 

Q. Okay, but does t h i s need t o be prepared by a 
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h y d r o l o g i c a l engineer? 

A. A c t u a l l y , t h i s — f o r the permanent p i t , the 

engineering design plans has t o be c e r t i f i e d by a 

p r o f e s s i o n a l or r e g i s t e r e d engineer, only f o r the permanent 

p i t . 

Q. Okay, but f o r — okay, f o r a temporary — We're 

t a l k i n g about h y d r o l o g i c a l r e p o r t s , l e t me t r y t o make t h i s 

as quick as po s s i b l e . For the temporary — f o r the 

temporary p i t s , do you need a hyd r o l o g i c r e p o r t ? 

A. Yes. 

Q. And again, i s t h a t i n f o r m a t i o n t h a t an operator 

himself can compile, or does he need t o h i r e someone t o do 

t h a t f o r him? 

A. Like I said, I t h i n k the examples I gave f o r the 

s i t i n g c r i t e r i a , which discusses the i n f o r m a t i o n r e q u i r e d 

t o create t h a t r e p o r t and the sources would not n e c e s s a r i l y 

i n d i c a t e t h a t you would need a h y d r o l o g i s t t o put t h a t 

together. I t would be advisable, but i t ' s not necessary. 

Q. I t ' s not necessary? 

A. I f they provide the appropriate i n f o r m a t i o n . 

Q. Okay. 

A. I f they have an understanding of i t . 

Q. A l l r i g h t . And p a r t i c u l a r l y w i t h the small 

operators, how many, you know, small operators would 

understand enough about the surface hydrology and 
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groundwater hydrology, e t cetera, e t cetera, t o 

understand — 

A. I can't speak on behalf of t h e i r knowledge. 

Q. Well, based on your experience i n r e c e i v i n g 

a p p l i c a t i o n s , would i t be a f a i r statement t o say t h a t the 

smaller companies gen e r a l l y don't have a h y d r o l o g i s t on 

s t a f f ? 

A. I p e r s o n a l l y can't say. I t h i n k t h e r e was a 

gentleman the other day f o r an independent, one of your 

p a r t i e s t h a t you're representing, t h a t s t a t e d t h a t he d i d 

h i r e an EHS person on h i s — 

Q. An EHS person, but not a h y d r o l o g i s t per se? 

A. Not per se. 

Q. And what does EHS stand for? 

A. Environmental h e a l t h and s a f e t y . 

Q. Okay, l e t ' s t a l k about below-grade tanks. I'm 

very confused. So a below-grade tank, we're p u l l i n g i n the 

d e f i n i t i o n which i s not i n t h i s p a r t i c u l a r r u l e , but i t i s 

i n subsection — the d e f i n i t i o n s e c t i o n , which i s 

19.15.1.7. Let me read i t t o you: Below-grade tank means 

a vessel excluding sumps and pressurized p i p e l i n e , d r i p 

t r a p s , where a p o r t i o n of the tank's s i d e w a l l s i s below the 

surrounding ground surface e l e v a t i o n . 

A. Yes. 

Q. Okay? Now does t h a t mean — a tank b a t t e r y , f o r 
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example, t h a t i s , you know, i n a hole — i n a hole one f o o t 

deep, t h a t does not have secondary containment? Does t h a t 

mean t h a t t h a t needs t o be r e t r o - f i t t e d w i t h i n f i v e years? 

A. Yes. 

Q. A l l r i g h t . And what about a l o c a t i o n where you 

have a tank t h a t might be lower than the p i t because of 

e l e v a t i o n concerns, because where you're d r i l l i n g can — 

A. What do you mean, lower than the p i t ? 

Q. I t ' s — i t ' s a t a — a t the — the pad, f o r 

example, would be a step where — because — I t ' s my 

understanding t h a t tanks, some tanks, i n order t o a s s i s t 

w i t h the separation, w i l l be lower. 

A. Yeah, but a p i t i s defined as a depression. So 

are you saying i t ' s below t h a t depression? 

Q. No, no, no. Did I say p i t ? I'm s o r r y — 

A. Yes, you said p i t . 

Q. — i t ' s below — below the hole, the wellhead. 

Okay? Below the hole, and — 

A. I s i t below-grade, I guess, i s the question? 

Q. And t h a t i s my question. Where are you 

consi d e r i n g the e l e v a t i o n t h a t ' s around t h a t tank? 

A. I f t h a t tank, any p a r t of i t i s below the ground 

surface, as i t s t a t e s i n the d e f i n i t i o n , t h a t would be a 

below-grade tank. 

Q. A l l r i g h t , and what are you saying i s below the 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

1618 

ground surface? 

A. Well, i f t h i s i s the ground surface, i f i t was 

below t h i s e l e v a t i o n here, i t would be a below-grade tank. 

Q. A l l r i g h t . Now you do have some operators who 

have put tanks i n v a u l t s — 

A. Yes. 

Q. — r i g h t ? 

A. Yes. 

Q. I s a v a u l t considered secondary containment? 

A. No. Well, i t ' s — You could say yes and no. I t 

i s a form of secondary containment, but i n the form t h a t 

we're using secondary containment leak d e t e c t i o n , because 

t h a t i s the requirement, i t must perform both. 

Those v a u l t s , my understanding i s t h a t they have 

g r a v e l a t the bottom, so they c o l l e c t nothing. So 

t h e r e f o r e they wouldn't provide secondary containment. 

Containment would mean t h a t you would be able t o 

co n t a i n a leak, so t h a t ' s what we're t a l k i n g about w i t h 

secondary containment. So no, those v a u l t s wouldn't serve 

t h a t purpose. 

Q. Okay. Now when you're saying below the 

surrounding ground's e l e v a t i o n , how f a r out from the tank 

are you going t o q u a l i f y f o r surrounding ground's 

elev a t i o n ? 

A. Well, you've got your ground e l e v a t i o n . Any 
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p o r t i o n of i t being below t h a t would be below t h a t ground 

e l e v a t i o n . I t wouldn't matter how f a r you went down. 

Q. Okay, so say, f o r example, your — i t doesn't 

matter how f a r — how f a r you go out. So are you t a l k i n g 

about a whole s e c t i o n t h a t might have d i f f e r e n t e l e v a t i o n s , 

or are you t a l k i n g about j u s t a wellpad t h a t might have 

d i f f e r e n t elevations? 

A. Well, once again we're t a l k i n g about a depression 

or something t h a t has been constructed. My understanding 

i s t h a t these below-grade tanks were t o replace permanent 

p i t s t h a t p r e v i o u s l y e x i s t e d . So b a s i c a l l y these tanks are 

i n question or are used as a replacement t o the permanent 

p i t s t h a t were once — or a c t u a l l y were supposed t o e i t h e r 

be pe r m i t t e d under Rule 50. 

Q. Okay. But i s the surrounding ground e l e v a t i o n 

concept t h a t i s not as cle a r as the previous d e f i n i t i o n , 

which was j u s t , you know, d i r t on the s i d e w a l l s , type 

thing? 

A. I t wasn't — There was no d i r t on the s i d e w a l l s 

i n the o r i g i n a l d e f i n i t i o n . I bel i e v e i t s t a t e d t h a t i t 

was not v i s i b l e . The cur r e n t d e f i n i t i o n f o r below-grade 

tank. 

Q. The cu r r e n t d e f i n i t i o n i s , Below-grade tank s h a l l 

mean a vessel excluding sumps and pressurized p i p e l i n e d r i p 

t r a p s , where a p o r t i o n of the tank's s i d e w a l l s i s below the 
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ground surface and not v i s i b l e . 

A. Yes, i t says nothing about s o i l being on the 

side. 

Q. Okay, below the ground surface and not v i s i b l e . 

I f you have a tank w i t h — t h a t has d i r t halfway up, i t 

would be considered a below-grade tank? 

A. Based upon the c u r r e n t r u l e , yes. 

Q. Okay, and what about the new r u l e , the new 

d e f i n i t i o n ? 

A. I f i t ' s below grade and i t has d i r t along the 

s i d e , t h a t would be considered a below-grade tank as w e l l . 

Q. A l l r i g h t , but i f i t ' s below grade does t h a t mean 

t h a t the bottom of the tank, then, i s a t a lower e l e v a t i o n 

than the surrounding — 

A. I t says the s i d e w a l l . So any p o r t i o n of the 

s i d e w a l l i s below the surface. 

Q. Now, how about a tank b a t t e r y t h a t might not 

n e c e s s a r i l y be very close t o a wellhead and t h a t — t h a t 

could t e c h n i c a l l y , based on geography or — be — be 

t e c h n i c a l l y lower than the surrounding ground's e l e v a t i o n . 

I t could be what you might consider a depression. I s t h a t 

considered a below-grade tank? 

A. I t — i t — Well, i t would depend on which 

d e f i n i t i o n you're asking about. You haven't c l a r i f i e d . 

Q. Okay, I'm asking under the proposed d e f i n i t i o n . 
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A. Under the proposed d e f i n i t i o n , i f i t ' s below 

e x i s t i n g grade i t would have t o be i n p r o x i m i t y of the 

tank, meaning t h a t i f I have a formation t h a t ' s f i v e miles 

away t h a t ' s higher than the e x i s t i n g e l e v a t i o n , t h a t 

e l e v a t i o n f i v e miles away wouldn't apply, but the e x i s t i n g 

e l e v a t i o n would. 

Q. Okay, but i f — very, very b r i e f l y , do you have 

areas t h a t are j u s t completely f l a t as a pancake? You do 

have some degrees of e l e v a t i o n along the way, okay? 

A. Yes. 

Q. Now — so i f you have a — I guess my question 

i s , I need t o compare — i s there a comparison of where the 

tank stands, the bottom of the tank stands, t o something 

else on t h a t l o c a t i o n t o determine whether you're above or 

below-grade? 

A. There would have t o be an e x i s t i n g grade a t the 

s i t e of the tank. I t would have t o be — That would be the 

dete r m i n a t i o n f o r t h a t . 

Q. E x i s t i n g grade a t the s i t e of the tank? 

A. Yes. 

Q. Okay. A l l r i g h t . And moving on, i n terms of 

closure plans am I c o r r e c t i n understanding t h a t an 

e x i s t i n g l o c a t i o n t h a t i s open w i l l have t o submit a 

closure plan? 

A. Yes. 
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Q. Now when — c u r r e n t l y when operators submit a 

closure plan or an abatement plan, where do they send i t 

to? 

A. Well, i f you read the c u r r e n t Rule 50 they're not 

r e q u i r e d unless i t ' s requested by the D i v i s i o n , so I ' d l i k e 

t o c l a r i f y t h a t f i r s t . 

Q. Okay, i s n ' t closure requirements — i s n ' t t h a t 

supposed t o be on the C-144 c u r r e n t l y ? 

A. I s i t r e q u i r e d t o be on the C- — I t h i n k i t can 

be submitted on the C-144, the sundry n o t i c e , and there's 

another form. The 101 and the 103. 

Q. Okay. So what you're saying i s t h a t they don't 

c u r r e n t l y have t o n o t i f y you t h a t they're c l o s i n g a p i t , 

and you would p r e f e r t o know when they're c l o s i n g a 

l o c a t i o n ? 

A. They don't have t o n o t i f y us, they don't have t o 

submit a closure plan, so we have no knowledge i n what 

method they're using t o close those. So yeah, t h e r e could 

be an absence. 

Q. A l l r i g h t . 

A. They j u s t have t o — Once they submit the form, 

a f t e r i t ' s been done, i t would i n d i c a t e t h a t was closed. 

Q. A l l r i g h t . Now i f an operator submits a closure 

plan under the new proposed r u l e , does the operator need t o 

w a i t u n t i l t h a t closure plan i s approved? 
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A. I t would depend — Well, yes. And I ' d l i k e t o 

c l a r i f y t h a t i f you're seeking a permit a p p l i c a t i o n , p a r t 

of your permit i s the approval of the closure p l a n . I f you 

have an e x i s t i n g operation as i d e n t i f i e d — I b e l i e v e i t 

was 1 through 4 of 13.A, se c t i o n 13, subsection A — then 

those would j u s t be e x i s t i n g operations t h a t would be 

r e q u i r e d t o submit a closure plan, because they're 

c u r r e n t l y — they're e x i s t i n g and c u r r e n t l y o p e r a t i n g . So 

they would be d i f f e r e n t . 

Now there are some other p r o v i s i o n s f o r e x i s t i n g 

operations t h a t were permitted under t h i s p a r t i f t h i s goes 

i n t o e f f e c t i n t h e i r t i m e l i n e , so most l i k e l y they w i l l not 

e i t h e r have a closure plan approved e i t h e r , so t h e y ' l l need 

t h a t i n order t o implement t h e i r closure, because the 

t r a n s i t i o n a l p r o v i s i o n s i n se c t i o n 17 i d e n t i f y t h a t they 

have t o meet the o p e r a t i o n a l and closure requirements of 

t h i s p a r t . 

Q. Okay, so an operator needs t o submit an 

engineering design plan, and t h a t i s d i f f e r e n t from a 

closu r e plan? Or a closure plan i s p a r t of the engineering 

design plan? 

A. No, the closure plan — w e l l , i t depends — 

w e l l — I t depends i f you're seeking a permit or not, 

meaning t h a t i f you were submitting — i f you were seeking 

a permit under t h i s proposed r u l e , yes, i t would be f o r 
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your engineering design plan. I t ' s i d e n t i f i e d as one of 

the items w i t h the hydrogeologic r e p o r t i n op- — 

maintenance and operations. So yes, i t would be. 

Now i f you had an e x i s t i n g operation p r i o r t o 

t h i s r u l e going i n t o e f f e c t , then you would only have t o 

submit a closure plan. 

Q. Okay. And where does the request f o r a workover 

p i t f a l l ? 

A. Well, a workover p i t i s a temporary p i t , so my 

question t o you would be, are you t a l k i n g about seeking a 

permit or e x i s t i n g operation? I need c l a r i f i c a t i o n t o 

answer. 

Q. Okay, l e t ' s take the f i r s t question — instance, 

f i r s t . A c u r r e n t operation, c u r r e n t l y o p e r a t i n g , needs t o 

go out and do a workover, and i t — 

A. Okay. 

Q. — would they — they would need t o make a 

request f o r a temporary p i t under the new r u l e ? 

A. Yes. 

Q. Correct. And what about an ope r a t i o n i n the 

fu t u r e ? 

A. I n the future? Well, they — I n order t o have 

the workover p i t , they have t o get a permit f o r a temporary 

p i t , and t h a t permit a p p l i c a t i o n i t ' s r e q u i r e d t h a t you 

also get a closure plan approved. I t ' s j u s t l i k e a 
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d r i l l i n g o p eration. 

L Q. A l l r i g h t . And f o r closure of a temporary p i t , 

you can close back t o background, c o r r e c t ? 

A. I f you sample t o background. And i t ' s not r e a l l y 

c l o s u re, i t ' s t e s t i n g underneath the p i t . I don't q u i t e 

understand what you were proposing. But i f you're t a l k i n g 

about closure standards, background has nothing t o do w i t h 

closure standards. I t only has t o do w i t h d e l i n e a t i o n 

underneath the p i t a f t e r i t ' s used. 

Q. A l l r i g h t , i f you have a temporary workover p i t , 

you need a temporary p i t f o r purposes of doing the 

workover, which i s not a very long process so t h a t p i t i s 

not open very long, you would need t o f o l l o w the 

d e l i n e a t i o n standards proposed under t h i s r u l e f o r a 

temporary p i t , c orrect? 

A. Yes. 

Q. Okay. Could you define a watercourse f o r me? 

A. A watercourse? 

Q. Yes. 

A. A c t u a l l y , watercourse i s defined i n p a r t 1, 

s e c t i o n 7, but I believe there i s comments provided from 

XTO t h a t has t h a t d e f i n i t i o n a v a i l a b l e , because a 

watercourse — t h i s i s from t h a t s e c t i o n , i t ' s 19.15.1.7, 

subsection W, paragraph (8) of p a r t 1, and the c u r r e n t 

language, which i s — I believe i t ' s used statewide through 
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a l l environmental agencies, i s , a watercourse s h a l l mean a 

r i v e r , creek, arroyo, canyon, draw or wash or other channel 

having d e f i n i t e banks and bed w i t h v i s i b l e evidence of 

occasional f l o w of water. 

Q. Okay, so does t h a t mean t h a t a t h r e e - f o o t 

crosswash would f a l l under the d e f i n i t i o n of watercourse? 

A. I f i t has defined banks and a bed. 

Q. And what about a low area w i t h n a t u r a l s a l t 

b u i l d u p and no p l a n t s t h a t ' s 10 f e e t across? 

A. I don't understand the question? You s a i d w e l l 

area? 

Q. No, I'm sor r y , a low area — 

A. A low area? 

Q. — w i t h n a t u r a l s a l t buildup but no p l a n t s on 

t h a t area. 

A. We'd probably have t o use a topographic map t o 

make t h a t determination. I t ' s — Based on your 

d e s c r i p t i o n , i t would be d i f f i c u l t t o make an assessment. 

Q. And t h e r e f o r e i t would be d i f f i c u l t f o r an 

operator t o make an assessment as well? 

A. Possibly, possibly. I f you n o t i c e , f o r the 

s i t i n g c r i t e r i a f o r t h i s , we do allow the d i s t r i c t o f f i c e 

t o make a separate determination i f the operator has any 

question. So they can use the d i s t r i c t o f f i c e f o r t h a t 

assistance. 
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Q. Okay, but t h a t would be a s u b j e c t i v e 

determination by the d i s t r i c t o f f i c e , c o r r e c t ? 

A. Well, i f i t ' s the d i s t r i c t ' s o f f i c e o p i n i o n , I 

assume i t would be somewhat s u b j e c t i v e by the d i s t r i c t 

o f f i c e . 

Q. A l l r i g h t . Now on d i r e c t examination, pursuant 

t o the s e c t i o n where — I believe i t was i n response t o the 

i n d u s t r y comments, the i n d u s t r y committee comments, asking 

f o r a 100-foot setback. I be l i e v e i t was from the 

continuously f l o w i n g watercourse. And you s t a t e d t h a t t h a t 

proposal was r e j e c t e d because — I'm s o r r y , the — 

a d d i t i o n a l l y , the proposal from the i n d u s t r y committee was 

t h a t i t would be s a f e l y above the water l i n e ? 

A. Yes. 

Q. You r e j e c t e d t h a t proposal. 

A. Yes because, you know, when you get t o a 

watercourse, when you s t a r t l o oking a t the defin e d banks 

and you look a t the — I believe our — Let me c l a r i f y . 

Our language s t a t e s t h a t i t w i l l be measured, the 200 f e e t 

or 300 f e e t w i l l be measured from the o r d i n a r y h i gh water 

mark. 

Theirs said i t would j u s t be 100 f e e t from a 

watercourse, lakebed, sinkhole, and t h a t i t would be s a f e l y 

above the water mark. 

The d i f f e r e n c e i s , i s t h a t i t wouldn't be set 
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back from the water mark. That's the d i f f e r e n c e . 

Q. So i t wouldn't be set back from the water mark? 

A. Which means they could take — and the way the — 

I guess the biggest argument t h a t ' s come out of t h i s i s 

t h a t i f you — Where do you take your setback measurement? 

Do you take i t from the center of the r i v e r ? Do you take 

i t from the center of the watercourse? 

And then l e t ' s say the watercourse i s 2 00 f e e t 

wide. Well, i f you have a 100-foot setback from the center 

of the watercourse, then you're a t the edge of the 

watercourse. We're saying t h a t the high water mark, which 

could be out towards t h a t edge, and then you go from t h e r e . 

So saying t h a t you're s a f e l y above the high water mark 

could mean t h a t you would f a l l w i t h i n f i v e f e e t of what we 

would consider our setback. 

Q. Okay, a l l r i g h t . Okay, below-grade tanks again. 

Was t h i s a consensus item? 

A. What was a consensus item? 

Q. The below-grade-tank issue and p e r m i t t i n g 

requirements. 

A. Well, I could go t o the task f o r c e documents. 

And as f o r p e r m i t t i n g , from the J u l y 10th summary r e p o r t 

a l l of t h a t i s green f o r permit r e q u i r e d , and i t includes 

below-grade tank. 

Q. And when you had the consensus r e p o r t , d i d you 
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discuss the new d e f i n i t i o n of below-grade tank w i t h the 

task force? 

A. No, because i t was decided a t t h a t time t h a t we 

wouldn't propose t h a t . They asked t h a t i t be modified. 

Q. Okay, they asked t h a t what would be modified? 

The d e f i n i t i o n ? 

A. The d e f i n i t i o n would be modified. 

Q. Okay, and d i d you run the f i n a l — your — what 

you determined t o be your f i n a l d e f i n i t i o n before you 

determined what was consensus and what was not as i t 

p e r t a i n s t o below-grade tanks? 

A. No, we were not asked t o do t h a t . Let me 

c l a r i f y . The task f o r c e — my involvement i n the task 

f o r c e was as a task member. OCD was not supposed t o 

respond dur i n g the task f o r c e . We were not asked d u r i n g 

the task f o r c e t o make t h a t recommendation, we were asked 

t o address i t a f t e r the task force had convened. That was 

the consensus d e c i s i o n a t t h a t time. 

Q. Okay, but I j u s t want t o make sure t h a t the 

record i s c l e a r i n terms of what was consensus and what was 

not. 

Would i t be a f a i r statement t o say t h a t the 

d e f i n i t i o n of below-grade tank was not run — the new 

d e f i n i t i o n , was not run by the task f o r c e members? 

A. I would say yes, i t was, because i f I'm not 
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mistaken, the new d e f i n i t i o n was prepared and presented t o 

them i n the d r a f t version t h a t they received t h r e e weeks 

a f t e r the task f o r c e had convened. So they d i d have p r i o r 

knowledge of what we were proposing. And t h a t d e f i n i t i o n 

d i d not change. 

Q. Okay, so your — so the d e f i n i t i o n of below-grade 

tank was presented t o the task f o r c e a t some p o i n t , a f t e r 

the meetings — 

A. Yes, a f t e r the meetings. So they d i d have an 

o p p o r t u n i t y t o comment during t h a t time. 

Q. And below-grade tanks, I b e l i e v e t h e r e was a 

discus s i o n about open top of below-grade tank. Where i s 

i t ? I b e l i e v e i t ' s under the fencing requirements. I'm 

so r r y , i t ' s under the n e t t i n g requirement, under E — 

A. Okay. 

Q. — of 19.15.17.11. The operator s h a l l ensure 

t h a t the permanent p i t or a permanent open top tank i s 

screened, netted or otherwise rendered non-hazardous. 

A. Yes, and the question would be — ? 

Q. You also r e q u i r e under these — these f a c i l i t i e s , 

t h a t you have t o remove the top lay e r of o i l — 

A. Yes, I t h i n k we c l a r i f i e d t h a t . Mr. P r i c e 

brought t h a t t o our a t t e n t i o n . For an underground, one 

t h a t i s completely below ground, covered up, t h a t would not 

be f e a s i b l e . And I t h i n k we haven't q u i t e made t h a t 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

1631 

c l a r i f i c a t i o n y e t . 

Q. Okay. But as t o the n e t t i n g requirement, you 

s t i l l would r e q u i r e a n e t t i n g over an open tank, but would 

also r e q u i r e the o i l removal? 

A. Yes, and a c t u a l l y under the c u r r e n t Rule 50 — 

t h a t ' s r e q u i r e d under the c u r r e n t Rule 50 f o r the n e t t i n g . 

So i t ' s c u r r e n t l y a r e g u l a t i o n t h a t e x i s t s . 

Q. Okay. And the fencing requirement, I want t o 

make sure t h a t I got t h i s r i g h t . For the s e c t i o n 3, which 

would p e r t a i n t o the four strands of barbed w i r e , one — a t 

an i n t e r v a l between one f o o t and f i v e f o o t above ground 

l e v e l . I n order t o put up t h a t barbed-wire fence, you need 

t o put s t a k i n g up, correct? Stakes i n the ground? 

A. Something t o hold i t up, yes. 

Q. A l l r i g h t , and are you f a m i l i a r w i t h the stakes 

t h a t you — t h a t operators c u r r e n t l y use? 

A. I've seen stakes t h a t they've used. 

Q. A l l r i g h t , and how long are those stakes, 

generally? 

A. I have no idea. I've seen them i n the ground, so 

I can't r e a l l y say the t o t a l l ength of them. I assume 

there's a good p o r t i o n of them i n the ground. 

Q. Okay, there's a f o o t of them i n the ground, so 

p u t t i n g a — f i v e f e e t above the ground l e v e l w i t h c u r r e n t 

s t a k i n g procedures i s not possible? 
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A. I don't know what the length i s . Like I s a i d , 

when I saw i t , i t was i n the ground. 

Q. Okay. 

A. And t h i s — And I ' d l i k e t o preface t h a t . This 

was a consensus item by the task f o r c e , operators were 

present. They d i d not have any op p o s i t i o n t o t h i s or any 

comment t h a t t h i s would be an issue. 

Q. A l l r i g h t . And I believe t h a t you s t a t e d f o r the 

thousand f e e t from a permanent residence t h a t a perimeter 

fence would not be enough, however f o r the closure of the 

p i t and below-grade tank, t o prevent access, t h a t a 

permanent fence would be enough. I s t h a t accurate? 

A. Can you r e s t a t e that? I'm not c l e a r what you're 

t r y i n g — 

Q. Okay. 

A. — t r y i n g t o say. 

Q. I have — I have notes here t h a t i n d i c a t e t h a t a 

perimeter fence i s enough f o r — t o prevent unauthorized 

access t o a l o c a t i o n , perimeter fencing. 

A. Well, i t ' s r e q u i r ed t o be w i t h i n 1000 f e e t of a 

residence, home. I guess the idea here i s t h a t we're 

l o o k i n g a t the — I'm t r y i n g t o f i n d the reference. I 

be l i e v e i t ' s D.(2), we're t a l k i n g about permanent 

residence, school, h o s p i t a l , i n s t i t u t i o n or a church, and 

i t also has t o be locked, i f I'm not mistaken, w i t h some 
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two strands of barbed wire a t the top. So yes, we d i d f e e l 

l i k e t h a t was adequate. 

Q. But i s perimeter fencing adequate f o r when you 

have — you're w i t h i n 1000 f e e t of homes or — 

A. Oh, I see what you're g e t t i n g a t , you're 

r e f e r r i n g t o ( 1 ) . I f you read the r e s t of t h a t s e c t i o n I 

b e l i e v e t h a t i t s t ates t h a t — i t says, f e n c i n g — Fences 

are not r e q u i r e d i f there i s adequate surrounding perimeter 

fence t h a t prevents unauthorized access t o the w e l l s i t e or 

f a c i l i t y , i n c l u d i n g the p i t or below-grade tank. 

Now the determination on t h a t would be i f i t was 

w i t h i n a thousand f e e t , t h a t perimeter fencing would have 

t o meet the requirements of ( 2 ) . And t h a t ' s p r e t t y 

s t r a i g h t f o r w a r d , i t would have t o be the same type of 

f e n c i n g . 

Q. The same type of fencing. 

A. Yes. 

Q. Okay. Now t a l k i n g about the slopes, your 

i n d i c a t i o n and review of the r u l e was t h a t you wanted now 

t o have — the slopes s h a l l be no steeper than two 

h o r i z o n t a l f e e t t o one h o r i z o n t a l — v e r t i c a l f o o t on the 

slopes. 

A. I b e l i e v e t h a t was task f o r c e language, yes. 

Q. Okay. And what was the r a t i o n a l e f o r t h a t , the 

change i n slope size? 
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A. Well, from my personal — I don't know what 

generate the task force t o come up w i t h the language, but 

they d i d propose t h i s language. This was consensus 

language from the task f o r c e , which included i n d u s t r y 

members. There was no o b j e c t i o n t o t h a t , i t was a l l green. 

Personally, my experience during the p i t - s a m p l i n g 

events t h a t OCD d i d , i t was a s a f e t y issue. I f someone d i d 

gain access, e s p e c i a l l y i f i t was outside the thousand f e e t 

and they only have barbed-wire fencing, i t ' s very easy t o 

access those p i t s . 

Just personally, g e t t i n g out and t r y i n g t o o b t a i n 

a sample and get out of the p i t , i f you increase t h a t , i f 

you have a steeper slope, i t w i l l decrease the p o s s i b i l i t y 

of someone g e t t i n g out of t h a t p i t . I had — You know, I 

f o l l o w e d Mr. Price i n , he was on the harness. I had t o use 

the rope t o p u l l myself out, I could not crawl out. So 

there's a s a f e t y f a c t o r . 

Q. But g e n e r a l l y , do you have workers i n p i t s ? 

A. We're t a l k i n g r u r a l areas, so c h i l d r e n could get 

out t h e r e . Like I said, the fencing, you're t a l k i n g f o u r -

s t r a n d , so there i s a p o t e n t i a l f o r some w i l d l i f e t o get 

i n s i d e t h e r e . And i f they do get i n t o the p i t , they may 

not be able t o get out. 

Q. A l l r i g h t . Now the 2 - t o - l s l o p i n g , does t h a t 

mean t h a t the p i t s i z e has t o be l a r g e r , t o accommodate 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

1635 

volume? 

A. Well, and t h a t would depend on the depth. So i t 

depends on how deep you want t o make the p i t . 

Q. But your surface disturbance area i s going t o be 

large r ? 

A. Like I said, i f you have a deeper p i t — even 

w i t h the slope, i f you — i t ' s k i n d of making your 

determination of what you need a t the s i t e . I f you have a 

deeper p i t i t may expand out, but — compared t o a 

shallower p i t , i t may expand out a l i t t l e b i t f u r t h e r and 

take up a l a r g e r area. So i t r e a l l y depends on your depth. 

Q. A l l r i g h t . Now l e t ' s t a l k about workover p i t s 

then. Do you know how large workover p i t s g e n e r a l l y area? 

A. Not on average, no. 

Q. A l l r i g h t . Now — But they're d i f f e r e n t sizes 

from the southeast t o the northwest, c o r r e c t ? 

A. Yes, and sometimes your d r i l l i n g p i t i s used as a 

workover p i t . 

Q. Now a workover p i t , you know, i f i t ' s one 

bul l d o z e r ' s w i d t h , i f you — i f a l l of a sudden you have a 

2 - t o - l slope, doesn't t h a t a u t o m a t i c a l l y mean t h a t you're 

t a k i n g up more surface area t o make t h a t 2 - t o - l slope? 

A. Well, I guess i t would have t o be determined by 

OSHA standards i f i t ' s a c t u a l l y a tre n c h , which means i t 

would be deeper than i t i s wider. And then i t would f a l l 
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are they i n compliance w i t h the other r e g u l a t i o n s , s t a t e 

r e g u l a t i o n s or f e d e r a l regulations? 

Q. Okay, so you're saying t h a t a workover p i t t h a t 

i s only one bulldozer's w i d t h i s a c t u a l l y not a p i t , i t ' s a 

tr e n c h — 

A. I t could — i t could be. And the question would 

be, would they be i n compliance w i t h those r e g u l a t i o n s ? 

That's why they have r e g u l a t i o n s of t i e r i n g those types of 

trenches, so they won't collapse and i f someone get i n i t . 

Q. Right. But assuming t h a t you're an operator and 

you need t o d i g a workover p i t , a l l r i g h t , you have a 

bul l d o z e r w i d t h . I mean, you can't get narrower than a 

bul l d o z e r w i d t h t o make i t more of a V t o accommodate the 

same type of volume, correct? 

A. You could get deeper than t h a t . 

Q. You could get deeper, t h a t ' s — 

A. Yes — 

Q. Thank you. But then — 

A. — and then i t might be a t t h a t p o i n t considered 

a t r e n c h . 

Q. But i f you're g e t t i n g deeper, then you're g e t t i n g 

c l o s e r t o groundwater? 

A. I don't know what groundwater i s a t t h i s 

h y p o t h e t i c a l s i t e t h a t you're r e f e r r i n g t o , so I don't 
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know. Possibly. The deeper you go, the close you would 

get, yes. 

Q. Okay. And i n a l l these — the temporary and 

permanent p i t s , you're r e q u i r i n g now t h a t the seams be 

welded, r i g h t ? 

A. Yes, and t h a t was task f o r c e consensus language. 

Q. A l l r i g h t . You know, the — Let's t a l k about the 

task f o r c e consensus language. When you say something was 

task f o r c e consensus, was t h a t based on j u s t the vote t h a t 

was given a t the very end? 

A. Yes. 

Q. Not pursuant t o discussions throughout the task 

f o r c e process? 

A. I t was the f i n a l meeting t o determine what 

everyone agreed upon or d i d not agree upon. 

Cj. A l l r i g h t , and was everyone present a t the l a s t 

meeting? 

A. I'm unsure. 

Q. Well, wouldn't consensus mean t h a t i t had t o be a 

unanimous decision? 

A. I t was unanimous of the p a r t i e s present. 

Q. And I believe t h a t when we reviewed t h i s — the 

change i n the r u l e , there were some questions s p e c i f i c a l l y 

by task f o r c e member John Byrom, and he d i d n ' t r e c a l l 

c e r t a i n t h i n g s being consensus items. 
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A. Yes. 

Q. A l l r i g h t , and i f he voted on the l a s t — on the 

l a s t day — how d i d i t — How d i d i t work on the l a s t day 

t h a t you a c t u a l l y achieved consensus? I wasn't t h e r e , 

so. . . 

A. Well, a t the l a s t day what we d i d , we a l l sat and 

we went through, I guess, previous meetings. There was — 

The summary r e p o r t was already somewhat formatted before my 

involvement. I was involved i n a subgroup. I don't know 

how the subgroup was determined, but they were supposed t o 

discuss t h i n g s and then come back t o the task f o r c e and see 

i f everyone i n the task fo r c e agreed. 

During t h a t time we a c t u a l l y came up w i t h new 

language i n t h a t f i n a l task f o r c e . I b e l i e v e i t was w i t h 

n e t t i n g and fencing. I f I'm not mistaken, the fe n c i n g went 

from 300 t o 1000, and some other s t u f f went back, shortened 

up. For temporary p i t s , f o r s i t i n g requirements t o 

permanent residence i t went from 1000 t o 3 00 i n t h a t case. 

So t h e r e was a l o t of th i n g s — 

Q. What about — what about the o n - s i t e b u r i a l 

d i s c u s s i o n as i t r e l a t e d t o consensus? 

A. I t was determined t h a t i t would be a nonconsensus 

item. 

Q. Okay. I n f a c t , the C i t i z e n s f o r Clean A i r and 

Water p u l l e d out of the consensus of t h a t one, c o r r e c t ? 
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A. I saw — they s t a t e d t h a t they d i d n ' t b e l i e v e 

t h a t any o n - s i t e b u r i a l — and then i n d u s t r y came back and 

sa i d everything i n the ma t r i x they would not agree t o , 

which included o n - s i t e b u r i a l . 

So i t wasn't one p a r t y or the other, i t was a l l . 

Q. And when the i n d u s t r y committee came back and 

sa i d , P u l l c e r t a i n t h i n g s o f f the t a b l e as a consensus, 

would you remove those items from your r e p o r t as — 

A. We --

Q. — being — 

A. — we a c t u a l l y — We discussed t h a t , and they 

chose not t o i n the summary r e p o r t . They only chose t o 

t u r n the m a t r i x completely red. That was brought up i n the 

f i n a l task f o r c e meeting. 

Q. And who d i d you have t h a t discussion with? 

A. A c t u a l l y , I brought i t t o the a t t e n t i o n of the 

task f o r c e . We show d r a f t s of t h i n g s i n the summary 

r e p o r t , and there was consensus not t o . 

Q. There was consensus not to? 

A. Yes. 

Q. Question about s e c t i o n F of sub ( 7 ) . The 

operator s h a l l anchor edges of a l l l i n e r s t o the bottom of 

a compacted e a r t h - f i l l e d trench. The anchor t r e n c h s h a l l 

be a t l e a s t 18 inches deep. 

The anchor trench s h a l l be 18 inches deep was not 
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a consensus item, correct? 

A. Yes, t h a t was not. I t h i n k I i n d i c t e d on my 

pre s e n t a t i o n — Can you p u l l t h a t up, Mr. von Gonten? 

MR. VON GONTEN: You want i t on the screen? 

THE WITNESS: Yes, please. 

MR. BROOKS: F.(7) of what s e c t i o n , Ms. Foster? 

MS. FOSTER: I'm — F — 

THE WITNESS: I t h i n k i t ' s 11. 

MS. FOSTER: Yeah, i t ' s 11. 

THE WITNESS: Yes, i f you look a t number (7) up 

the r e a t the very top, y o u ' l l see t h a t the anchor t r e n c h 

depth i s i n black. 

Q. (By Ms. Foster) Now so t h a t I understand, 

e v e r y t h i n g t h a t was i n black was s p e c i f i c a l l y r e j e c t e d by 

the task force? I n other words, i t was discussed but 

r e j e c t e d or — 

A. No. 

Q. — does t h a t mean i t was added by the OCD? 

A. No, I t h i n k I c l a r i f i e d t h a t a couple times 

d u r i n g my pr e s e n t a t i o n . Everything i n green was consensus 

language. Everything i n red was nonconsensus. Anything i n 

black e i t h e r OCD proposed or i t was something t h a t came 

from the c u r r e n t r u l e or g u i d e l i n e . 

Q. Now when you anchor the edges of the l i n e r , how 

i s i t t h a t an operator, should he get a f i n e f o r , f o r 
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example, windwhip, how i s he going t o prove t h a t h i s anchor 

trenches were a t l e a s t 18 inches deep? 

A. Well, f o r him not t o be able t o prove i t would 

mean a l l h i s edges of h i s l i n e r would have t o be i n the 

p i t . A p i t u s u a l l y has four sides, which would i n d i c a t e 

t h a t there would have t o be some t h a t wouldn't be 

windwhipped. So I guess the ones t h a t weren't, you could 

d i g up the trenc h i t s e l f and see i t b u r i e d . I f they were 

a l l i n the p i t , h i s anchor trench f a i l e d . 

Q. Okay, but i f an operator i s experiencing what 

you're c a l l i n g — what OCD has been c a l l i n g windwhip, i s n ' t 

t h a t an automatic f i n e f o r lack of an adequate anchor 

trench? 

A. I would say — I wouldn't n e c e s s a r i l y s t a t e i t 

would r e q u i r e a f i n e , but i t could be co r r e c t e d . 

Q. But i n your mind, as the r u l e c r e a t o r , windwhip 

would mean t h a t there was a lack of an anchor — adequate 

anchor trench? 

A. Yes. 

Q. Now you also maintain t h a t f l u i d removal had t o 

be done immediately — or w i t h i n 15 days, I b e l i e v e i t was. 

T h i r t y days f o r a permanent p i t and 15 days f o r a workover 

p i t ? 

A. So you're r e f e r r i n g t o operations, s e c t i o n 12, 

and you're t a l k i n g only about temporary p i t s ; i s t h a t where 
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you're r e f e r r i n g to? 

Q. No, I'm so r r y , I'm a c t u a l l y r e f e r r i n g t o the 

change t h a t you made on October — November 7t h , where you 

added the language t h a t the operator should not a l l o w f r e e ­

standing f l u i d s t o remain on an u n l i n e d p i t or a — 

A. Oh. 

Q. — temporary p i t used t o vent or f l a r e gas. 

A. Yes, t h a t ' s only f o r those — v e n t i n g and 

f l a r i n g , yes. 

Q. Okay. I be l i e v e t h a t the Independent Petroleum 

A s s o c i a t i o n asked f o r evaporation time. 

A. Yes. 

Q. Yes, and I believe t h a t you s t a t e d t h a t i t was 

too slow t o expect evaporation times? 

A. No, I t h i n k you're mixing apples w i t h oranges. 

We're t a l k i n g — your f i r s t p a r t of t h a t was only about 

f l a r i n g , areas f o r f l a r i n g and v e n t i n g . 

What — my response t o , on your recommendation, I 

b e l i e v e , i s about the removal time of — I t h i n k was the — 

and I ' l l have t o look a t your comments, but I b e l i e v e i t 

has t o do w i t h the removal time of f l u i d s , which i s the 

o p e r a t i o n a l standard of 15, 30 days. 

Q. Okay. Well, are there technologies out t h e r e or 

being developed t h a t could speed up evaporation of f l u i d s ? 

A. There are. I guess what we're t r y i n g t o do — 
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and t h i s was discussed i n task f o r c e , i s t h a t — I t h i n k — 

I heard i t several times, e s p e c i a l l y from i n d u s t r y members. 

They r e a l i z e d the importance of immediate removal of f l u i d s 

o f f the p i t s when the p i t s were no longer i n use, because 

i t removes the h y d r a u l i c head, which reduces the p o t e n t i a l 

f o r release. That's why we have the 15- — w e l l , the 3 0-

day f o r d r i l l i n g p i t s , and the 15-day requirement f o r 

workover p i t s . 

I t h i n k I also c l a r i f i e d my testimony t h a t you 

have up t o s i x months t o close the p i t a f t e r the f r e e 

l i q u i d s are removed from i t , which also allows a t l e a s t 

f o u r months f o r evaporation t o occur t o the s o l i d s w i t h i n 

t h a t p i t . So i n d i r e c t l y evaporation i s allowed, i t ' s not 

r e s t r i c t e d . 

Q. Okay. But w i t h the l e v e l t h a t you are r e q u i r i n g 

us t o put i n the p i t s now, t h a t the l e v e l of the f l u i d s i n 

the p i t w i l l go down due t o evaporation, not n e c e s s a r i l y 

because there's a t e a r i n the l i n e r ? 

A. I ' d l i k e t o c l a r i f y t h a t the l e v e l i s t h e r e , and 

i t ' s r e q u i r e d f o r a l l p i t s , i n c l u d i n g permanent p i t s , t h a t 

— we're l o o k i n g f o r d r a s t i c changes, and I b e l i e v e I used 

t h a t wording. That's what t h i s i n d i c a t o r i s going t o — 

you know, yes, the evaporation r a t e i s going t o be 50 

inches per year or something. That i s not d r a s t i c . You're 

not going t o see a f o u r - f o o t drop i n f l u i d l e v e l s o v e r n i g h t 
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because of t h a t . So i t ' s used d i f f e r e n t l y than what you're 

s t a t i n g . 

Q. Okay. Now are you f a m i l i a r w i t h technology 

t h a t ' s k i n d of l i k e a g r i d t h a t you can put underneath a 

p i t t o detect leaks, using monitors? 

A. I be l i e v e I've heard of such technology. 

Q. Okay, and i s t h a t something, you know, t h a t the 

OCD could consider as an exception t o allow f o r o n - s i t e 

b u r i a l , i f there's monitoring underneath the p i t ? 

A. Well, once again, t h a t requirement i s open t o 

exception. So i f i t — i f the operator can demonstrate 

t h a t t h a t provides equivalent p r o t e c t i o n , then i t could be 

considered f o r approval. 

Q. For o n - s i t e b u r i a l , a l l r i g h t . 

A. And t h a t ' s f o r operation, t h a t requirement f o r 

measuring. 

Q. For operation? 

A. Yes. 

Q. Right. Now I believe t h a t when you're t a l k i n g 

about the o n - s i t e deep-trench b u r i a l f o r clos u r e s e c t i o n , 

which i s new, Section J, t h a t you demonstrated t h a t 

c u r r e n t l y what operators do, or what you expect operators 

t o do, i s t o create a b u r r i t o . 

A. Well, which s e c t i o n are you r e f e r r i n g to? 

Q. Section J. 
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A. Of which section? 

Q. 11. 

A. Of 11? 

Q. The r u l e — yeah, design and c o n s t r u c t i o n p a r t of 

the r u l e . 

A. Okay. Yes. 

Q. Conceptually what you want operators t o do i s t o 

create a b u r r i t o and then put a l i n e r on top of i t , and 

then f o u r f o o t of t o p s o i l ? 

A. Yes. 

Q. Right? Now are you aware t h a t t h e r e i s 

h y d r o l o g i c a l evidence out there t h a t — Well, a c t u a l l y , are 

you aware of the BLM r u l e s p e r t a i n i n g t o o n - s i t e closure or 

deep-trench b u r i a l ? 

A. Not s p e c i f i c a l l y . I've heard some of the t h i n g s 

they are doing, though. 

Q. A l l r i g h t . And are you aware t h a t they don't 

r e q u i r e t h a t top l i n e r over the o n - s i t e b u r i a l , because i t 

— the top l i n e r impedes re-vegetation? 

A. Well, I'm k i n d of confused on t h a t . The t h i n g 

I've heard i s t h a t they do b a c k f i l l them i n , and then they 

keep a depression which c o l l e c t s water so they can create 

v e g e t a t i o n , t h a t ' s what I've heard. 

Q. But there's no a d d i t i o n a l top l a y e r of p l a s t i c — 

A. Yeah, I — 
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Q. — p u l l i n g i t over — 

A. I don't know — I don't know anything about t h a t , 

so I can't comment on i t . 

Q. A l l r i g h t . Are you aware t h a t c u r r e n t BLM 

g u i d e l i n e s d i c t a t e t h a t when you're on BLM land you must do 

deep-trench b u r i a l or o n - s i t e b u r i a l ? 

A. I've seen correspondence from BLM t h a t they — 

they f o l l o w our r e g u l a t i o n s , t h a t ' s what I've seen. And I 

don't see anywhere i n our r e g u l a t i o n s t h a t we r e q u i r e t h a t . 

Q. A l l r i g h t . So have you received i n d i c a t i o n from 

the BLM t h a t they w i l l f o l l o w your new p i t r u l e when i t ' s 

passed? 

A. I have not seen any comments from the BLM. 

Q. Have you received any correspondence or had any 

conversation? 

A. Personally — We have had conversations, but we 

have not — I have not received any correspondence. 

Q. So p o t e n t i a l l y t h i s new r u l e could be i n c o n f l i c t 

w i t h the e x i s t i n g BLM guidelines? 

A. I f they — i f they f o l l o w our r e g u l a t i o n s — I 

wouldn't say a c o n f l i c t because i f t h e i r p o l i c y i s t o 

f o l l o w our r e g u l a t i o n s , then our r e g u l a t i o n s become t h e i r s , 

so I don't see what the c o n f l i c t would be. 

Q. Okay, but t h e i r p o l i c y i s t o f o l l o w your — Do 

you know i f t h a t ' s the basis of an MOU or — 
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A. I don't — 

Q. — t h a t ' s j u s t practice? 

A. — I — l i k e I said, i t ' s something t h a t I have 

heard. I don't know how t r u e t h a t i s . 

Q. Okay. Reporting of s p i l l s . Operators must 

r e p o r t w i t h i n 48 hours of a s p i l l . This i s under your 

o p e r a t i o n a l requirements. 

A. Are you r e f e r r i n g t o the t e a r i n the l i n e r , not a 

s p i l l ? 

Q. I f the i n t e g r i t y of the p i t l i n e r i s compromised, 

or any p e n e t r a t i o n of the l i n e r occurs above the l i q u i d ' s 

surface, the operator s h a l l n o t i f y the a p p r o p r i a t e d i s t r i c t 

o f f i c e w i t h i n 48 hours. 

A. Yes, t h a t doesn't r e a l l y n e c e s s a r i l y i n d i c a t e 

t h a t there's been a release. 

Q. Okay, because you don't want t o have a c o n f l i c t 

w i t h the c u r r e n t s p i l l r u l e , correct? 

A. I don't understand the question. 

Q. Well, the cur r e n t — Are you f a m i l i a r w i t h the 

c u r r e n t s p i l l r u l e ? 

A. Yes. 

Q. A l l r i g h t , and the c u r r e n t s p i l l r u l e , b a s i c a l l y , 

i s — the n o t i f i c a t i o n t o the OCD i s based on the amount 

t h a t the operator assumes the s p i l l — the s p i l l was — 

A. Yes, i t ' s based on f i v e b a r r e l s . 
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Q. Right, r i g h t . So are you — The way t h a t t h i s 

s e c t i o n was d r a f t e d , the n o t i f i c a t i o n w i t h i n 48 hours i s 

not n e c e s s a r i l y t o r e p o r t a s p i l l , i t ' s j u s t t o r e p o r t an 

impairment of the i n t e g r i t y of the l i n e r above the l i q u i d ' s 

surface? 

A. Well, I would have t o c l a r i f y f i r s t which one 

you're r e f e r r i n g t o . Are you r e f e r r i n g t o the — paragraph 

(4) or paragraph (5)? Because we have two requirements, 

based on two separate, d i f f e r e n t — separate c o n d i t i o n s . 

Q. Well, paragraph (5) seems t o — t h a t j u s t — does 

t a l k about leaks? 

A. I t does t a l k about leaks, i t also t a l k s about the 

r e p a i r of the l i n e r , which i s more c r u c i a l than the release 

i t s e l f . 

Q. A l l r i g h t . So i f the p i t l i n e r develops a leak, 

d e f i n e — I mean, how i s an operator supposed t o determine 

i f there's a leak? 

A. Well, i t doesn't s t a t e t h a t . I t s t a t e s t h a t i f 

there's any p e n e t r a t i o n of the l i n e r below the l i q u i d 

surface, then the operator s h a l l remove a l l l i q u i d s above 

the damage or leak l i n e from the p i t w i t h i n 4 8 hours and 

r e p a i r the damage or replace the l i n e r . 

So I guess the question i s , I don't understand 

your question, because i t doesn't r e q u i r e n o t i f i c a t i o n , i t 

re q u i r e s them t o take a c t i o n t o a c t u a l l y remove the f l u i d s 
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t o prevent f u r t h e r l i q u i d s — and t h i s i s paragraph (5) — 

Q. Yes, okay — 

A. — and — 

Q. — and para- — so — 

A. — t o — 

Q. — j u s t — 

A. — r e p a i r — 

Q. — not — 

CHAIRMAN FESMIRE: Ms. Fos- — 

MS. FOSTER: Okay. 

CHAIRMAN FESMIRE: — l e t him f i n i s h answering 

the questions. 

THE WITNESS: And i t also r e q u i r e s them t o r e p a i r 

the l i n e r . 

Q. (By Ms. Foster) Right. Paragraph (5) t a l k s 

about a leak below the water l i n e t h a t you want operators 

t o f i x w i t h i n 48 hours but do not r e p o r t — 

A. I ' d l i k e t o — 

Q. — and paragraph (4) — paragraph (4) t a l k s about 

a p e n e t r a t i o n of the l i n e r above the l i q u i d surface, but 

you want the operator t o r e p o r t w i t h i n 4 8 hours? 

A. I guess there's two t h i n g s . Paragraph (5) reads, 

I f a l i n e d p i t develops a leak, or — o r , i f any 

pe n e t r a t i o n occurs, then they're t o remove the f l u i d s 

w i t h i n 48 hours and r e p a i r the leak. So i t ' s one or the 
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other. And the idea i s t h a t the p i t i s c u r r e n t l y i n use, 

i t ' s being operated. This i s an o p e r a t i o n a l requirement. 

We r e a l i z e t h a t they're not going t o be able t o 

— t o assess the leak would mean the removal of the p i t . 

So we're not r e q u i r i n g t h a t , we're r e q u i r i n g them t o r e p a i r 

— continue use, instead of d i g up another area, d i s t u r b 

another area, create a whole new p i t and then deal w i t h 

t h i s release or determine, based on the other s p e c i f i e d 

requirements of the f i v e b a r r e l s i f a release has a c t u a l l y 

occurred — we're not r e q u i r i n g t h a t . 

Now paragraph (4) i s , I f the i n t e g r i t y of the p i t 

l i n e r i s compromised, or i f any p e n e t r a t i o n of the l i n e r 

occurs above the l i q u i d ' s surface, then the operator s h a l l 

n o t i f y the appropriate d i v i s i o n o f f i c e w i t h i n 48 hours of 

discovery and r e p a i r the damage or replace the l i n e r . This 

r i g h t here i s more of a preventative-type t h i n g , as i n , i f 

t h e r e i s damage above the l i q u i d ' s surface, i t n o t i f i e s the 

operator t h a t they've got t o c o r r e c t t h i s , so they don't 

continue use and a c t u a l l y l e t f r e e l i q u i d s get above t h a t 

compromised p o r t i o n or t h a t p e n e t r a t i o n of the l i n e r and 

cause a release. 

Q. Okay but again, so — so i t ' s c l e a r f o r the 

operators, i f there's p e n e t r a t i o n above the l i q u i d l i n e , 

then they have t o n o t i f y you w i t h i n 48 hours. I f there's 

p e n e t r a t i o n below the l i q u i d l i n e , they j u s t have t o f i x i t 
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w i t h i n 48 hours? 

A. Yes. They have t o remove the l i q u i d s and f i x i t 

w i t h i n 48 hours. They should not continue keeping l i q u i d s 

above t h a t penetrated l i n e r . 

Q. Okay. On s e c t i o n B, temporary p i t s , on your 

d i r e c t examination you t a l k e d about a recommendation t h a t 

was made by the i n d u s t r y committee t o — t h a t — where the 

operator s h a l l remove any v i s i b l e and measurable l a y e r of 

o i l from the surface. 

And I believe t h a t you s t a t e d t h a t t h e r e was — 

t h a t you wouldn't — t h a t you would — don't n e c e s s a r i l y 

want i t t o be a q u a n t i f i a b l e amount of o i l , you j u s t want 

i t t o be a v i s i b l e amount? 

A. Well, what I was t a l k i n g about was, i f t h a t 

language was accepted i t would be a q u a n t i t l e — q u a n t i f u l 

amount of water, because i t would have t o be measurable. 

With the cur r e n t language being v i s i b l e or 

measurable l a y e r , i t wouldn't be quantable, meaning t h a t i t 

wouldn't have t o be measurable i n order t o have t o remove 

i t . 

Q. So you're maintaining t h a t as long as i t ' s 

v i s i b l e i t needs t o be removed? 

A. Yes. 

Q. A l l r i g h t . But i t can be i n such a small amount 

t h a t i t ' s not q u a n t i f i a b l e a t a l l ? 
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A. Well, i t ' s — t h a t ' s s u b j e c t i v e . 

Q. That i s s u b j e c t i v e . 

A. I t i s . 

Q. Okay. 

A. So t o s t a t e t h a t i f i t ' s v i s i b l e i t should be 

removed makes i t very c l e a r . 

Q. There are q u i t e a few sections i n the r u l e where 

n o t i f i c a t i o n of the D i v i s i o n [ s i c ] o f f i c e or the Santa Fe 

o f f i c e i s r e q u i r e d , and I want t o make sure t h a t I 

understand t h a t i f an operator n o t i f i e s you of something, 

the — f o r example, the p i t — breaching the i n t e g r i t y of 

the l i n e r above the l i q u i d s , the l i q u i d l i n e , f o r example 

— do they a c t u a l l y have t o w a i t f o r a response from you 

p r i o r t o moving ahead? 

A. I t doesn't s t a t e t h a t i n the requirement, so no. 

Q. Okay, I believe also t h a t Mr. Wayne P r i c e 

t e s t i f i e d repeatedly t h a t you guys are o f t e n s h o r t of s t a f f 

and t h a t you — he has q u i t e a few cases t h a t he p e r s o n a l l y 

has t o review. 

A. Yes. And f o r c l a r i f i c a t i o n purposes, u s u a l l y the 

operator w i l l contact the p a r t y based upon the p e r m i t t e d 

a c t i v i t y . So f o r someone t o contact the Santa Fe o f f i c e , 

they would be operatinq a permanent p i t . Any type of 

temporary p i t , below-grade tank or a closed-loop system, 

they w i l l contact the d i s t r i c t o f f i c e , because the permit 
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would be issued under t h a t o f f i c e . 

Q. Okay, so f o r the more temporary f a c i l i t i e s i t ' s 

going t o be issued through the d i s t r i c t o f f i c e , as opposed 

t o the permanent f a c i l i t y i s going t o be — 

A. Yes. 

Q. Now what about p e r m i t t i n g of closed-loop systems? 

A. I thought I j u s t s t a t e d t h a t they would be 

p e r m i t t e d by the d i s t r i c t o f f i c e . 

Q. Okay, d i d you? I d i d n ' t hear. 

A. Yes. 

Q. Now i s — Did you have any science or any cases 

where you have leakage of below-grade tanks, or issues w i t h 

below-grade tanks? 

A. Personal knowledge? 

Q. (Nods) 

A. No. 

Q. A l l r i g h t . And — but the below-grade — under 

t h i s new proposed r u l e , below-grade tank has a d d i t i o n a l 

l e a k - d e t e c t i o n requirements and secondary containment? 

A. Yes. I ' d l i k e t o c l a r i f y t h a t — Two t h i n g s . 

I've only been w i t h the O i l Conservation f o r about 15 

months, and my primary j o b d u t i e s are the p e r m i t t i n g of 

surface waste management f a c i l i t i e s , not these types of 

f a c i l i t i e s . Not t h a t I haven't gone out and seen these 

types of f a c i l i t i e s , but — so I p e r s o n a l l y have not — I 
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don't deal w i t h the releases t h a t occur a t these 

f a c i l i t i e s . 

The other c l a r i f i c a t i o n i s , i s there's been no 

t e s t i n g below-grade — below the — or beneath the below-

grade tanks. So i f there's no t e s t i n g , t here would be no 

co n f i r m a t i o n t h a t there has been a release, i f i t has 

occurred. So i f you don't know — because t e s t i n g i s not 

re q u i r e d , then you don't know i f one has a c t u a l l y occurred. 

The other t h i n g I ' d l i k e t o c l a r i f y i s , i n Rule 

50 — 

Q. Oh — Okay. 

A. — Rule 50 requires below-grade tanks t o have 

secondary containment and leak d e t e c t i o n , and t h a t ' s been 

i n place since 2003, I be l i e v e . 

Q. Okay. So because you don't know, because you 

can't see under below-grade tanks, you're assuming t h a t 

t h e r e might be some degradation of the bottom of a below-

grade tank? 

A. We don't know. I t ' s hard t o comment on, i f 

there's nothing beneath i t t o confirm i t or deny i t . 

Q. A l l r i g h t . And what m a t e r i a l are these below-

grade tanks made out of? 

A. I t could vary. 

Q. I s i t p l a s t i c — 

A. I t could be s t e e l , f i b e r g l a s s — 
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Q. Okay, gene r a l l y i t ' s s t e e l or f i b e r g l a s s — 

A. Yes. 

Q. — correct? A l l r i g h t . Now what — But you 

don't use t h a t same r a t i o n a l e when i t comes t o l a n d f i l l s , 

do you? I mean, l a n d f i l l s — some of them are u n l i n e d , but 

some of them are l i n e d , correct? 

A. Under the cu r r e n t r u l e , p a r t 36, they're r e q u i r e d 

t o be l i n e d . 

Q. Okay, but there are e x i s t i n g l a n d f i l l s out t h e r e 

t h a t are not lined? 

A. Yes. 

Q. A l l r i g h t , but l e t ' s — j u s t f o r — 

h y p o t h e t i c a l l y , l e t ' s j u s t take the l i n e d s i t u a t i o n f o r a 

l a n d f i l l . You're not making the same assumption t o a 

l a n d f i l l t h a t because you can't see the bottom of the l i n e r 

t h a t t h e r e i s any leakage? 

A. Well, the cu r r e n t ones t h a t are l i n e d have 

secondary containment. They're double-lined w i t h leak 

d e t e c t i o n , so they b a s i c a l l y have secondary containment and 

leak d e t e c t i o n . 

Q. Okay, but when you say secondary containment f o r 

a l a n d f i l l , you're t a l k i n g about an a d d i t i o n a l l a y e r of 

p l a s t i c ? 

A. Yes. 

Q. You're not t a l k i n g about s t e e l , l i k e you are i n 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

1656 

the bottom of a below-grade tank? 

A. No, but t h a t — you're — I guess the d i f f e r e n c e 

would be, a primary tank or a primary l i n e r , compared t o a 

secondary tank and the secondary l i n e r . So i t doesn't 

matter what the m a t e r i a l i s , i t ' s primary and secondary. 

Q. Okay, but primary and secondary i n a below-grade 

tank i s g e n e r a l l y not p l a s t i c , i s i t ? 

A. I t could be. I t could be l i n e d . A c t u a l l y , we 

have p r o v i s i o n s f o r a l i n e r t o be used beneath the tank. 

Q. Okay. So i n terms of environmental s a f e t y issue, 

you f e e l b e t t e r p u t t i n g a layer of p l a s t i c underneath a 

s t e e l tank? 

A. A c t u a l l y , i f you look a t the requirements, 

there's a l o t more t o i t than j u s t doing t h a t — 

Q. Okay. 

A. — and i t ' s s p e l l e d out, there's — I t h i n k 

there's seven a d d i t i o n a l requirements f o r t h a t . And i t ' s 

step-by-step of what's unless r e q u i r e d i n order t o place 

t h a t l i n e r down, prep of the subgrade, the thickness of the 

l i n e r , the m a t e r i a l used underneath t o c o l l e c t l i q u i d s , and 

I t h i n k the sand or gravel t h a t ' s r e q u i r e d on top of t h a t 

before you place the tank down. So the tank i s not placed 

d i r e c t l y onto the l i n e r . 

Q. Now have you been present f o r a l l the testimony? 

A. Yes. 
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Q. And have you heard any testimony from any other 

OCD f o l k s concerning the lack of i n t e g r i t y of below-grade 

tanks? 

A. I don't t h i n k any questions have been asked 

except towards me about those. 

Q. Well, on d i r e c t examination, p a r t of the OCD's 

case, as t h a t issue come up? I t hasn't, has i t ? 

A. I — To my r e c o l l e c t i o n , no, I don't r e c o l l e c t . 

Q. Now l e t ' s t a l k about the d e l i n e a t i o n standards, 

so t h a t I'm c l e a r . An operator, i f they guess t h a t t h e r e 

i s a leak or p o t e n t i a l breach of the l i n e r , they w i l l be 

re q u i r e d t o d e l i n e a t e , correct? 

A. Can you r e s t a t e that? 

Q. I f an operator t h i n k s t h a t t h e r e might be some 

s o r t of a breach of the i n t e g r i t y of the l i n e r and they're 

c l o s i n g the l o c a t i o n , they w i l l be r e q u i r e d t o delineate? 

A. No, t h a t ' s i n c o r r e c t . 

Q. Okay. 

A. The t e s t i n g beneath the l i n e r i s r e q u i r e d 

regardless. 

Q. The t e s t i n g beneath the l i n e r , okay. And i s t h a t 

j u s t sampling, or i s t h a t a c t u a l l y d e l i n e a t i o n ? 

A. I t — Well, i n order t o d e l i n e a t e you must o b t a i n 

samples. And I believe i t states the c r i t e r i a i s t h a t — 

and I've got t o f i n d i t here — I beli e v e i t ' s a composite 
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sample, i f I'm not mistaken. I t ' s a minimum f i v e - p o i n t 

composite sample. Ad then i f there's any observed hot 

spots then you would c o l l e c t an i n d i v i d u a l grab sample of 

those hot spots 

Q. Okay, so you sample the hot spots when you're 

c l o s i n g a p i t ? 

A. And o b t a i n the composite. 

Q. And o b t a i n the deposit. And then when i s i t t h a t 

you w i l l d e l i n e a t e t o go down t o your 250 m i l l i g r a m s per 

kilogram? 

A. Well, you have t o determine what the r e s u l t s are. 

And l i k e I s a i d , i t i s a d e l i n e a t i o n . You can use methods 

l i k e a geoprobe, I t h i n k I mentioned, which means you don't 

have t o a c t u a l l y d i g i t , you can o b t a i n samples i n 

d i f f e r e n t fashions, you can use a backhoe or trackhoe t o 

d i g down beneath t o see i f t h a t l e v e l i s s t i l l present. 

Q. A l l r i g h t , and they have t o d i g down u n t i l they 

reach below the standards — the 250 — 

A. Well, they don't have t o d i g down, they can use a 

geoprobe — 

Q. Okay. 

A. — which means not d i s t u r b i n g any of the other 

s o i l s . 

Q. But they have t o go down i n t o the vadose zone 

u n t i l they no longer — u n t i l they achieve l e v e l s t h a t are 
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below the 250. 

A. Well, I t h i n k I also s t a t e d t h a t c e r t a i n 

operators are being prudent and they're a c t u a l l y t e s t i n g 

before they put the p i t s i n , and they're o b t a i n i n g the 

background, the unimpacted background of the — f i g u r i n g 

out what the background concentrations are i n the s o i l 

before the p i t i s placed and i n s t a l l e d and any waste i s put 

th e r e . 

So i f they a c t u a l l y go t o t h a t e x t e n t , then i t 

would e i t h e r be background of the o r i g i n a l s o i l s or the 

s t i p u l a t e d concentrations, whichever i s gr e a t e r . 

Q. Okay. Now under t h i s r u l e , wouldn't i t be 

pos s i b l e i f you had a c a p a b i l i t y of t e s t i n g under a p i t , 

f o r example i n the northwest, t h a t — and you achieve the 

sample l e v e l s of the 250 mi l l i g r a m s per kilogram d e l i n e a t e d 

here, t h a t i t would be okay t o close on-site? 

A. I don't understand the question. 

Q. Well — 

A. Can you rephrase i t ? 

Q. — i f the OCD's concern i s w i t h m i g r a t i o n t o 

groundwater, of c h l o r i d e s i n p a r t i c u l a r , and other 

contaminants, i f an operator could achieve these standards 

by t e s t i n g under the p i t and s t i l l l e a v i n g i t i n l o c a t i o n 

— I guess you'd have t o do h o r i z o n t a l d r i l l i n g of some 

s o r t — could you — would i t make sense t o ask f o r o n - s i t e 
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b u r i a l ? 

A. I would say no, because we s t i l l don't know 

what's i n the p i t . That would probably i n d i c a t e t h a t the 

p i t d i d not have a release. I t has nothing t o do w i t h the 

contents of the p i t and the concentrations of t h a t waste 

m a t e r i a l i n t h a t p i t . Those are two d i f f e r e n t t h i n g s . 

Q. Okay, so i t ' s the concentration of m a t e r i a l s t h a t 

are i n the p i t , plus the t e s t i n g underneath the p i t ? 

A. We're t e s t i n g beneath the p i t t o determine i f 

t h e r e was a release from the p i t and i f t h a t needs t o be 

addressed. 

Q. A l l r i g h t . 

A. That's one t h i n g . The contents i n the waste 

m a t e r i a l i n the p i t i s something t o t a l l y d i f f e r e n t . 

Q. A l l r i g h t , but i f you're — you're i n a closu r e 

s i t u a t i o n , which means t h a t you have hauled o f f your 

l i q u i d s and you're down t o semi-wet m a t e r i a l t h a t ' s l e f t i n 

your p l a s t i c l i n e r , okay? I f you could t e s t underneath 

t h a t p l a s t i c l i n e r w i t hout — wi t h o u t imputing the 

i n t e g r i t y of the l i n e r , wouldn't i t make sense t o al l o w f o r 

o n - s i t e b u r i a l ? 

A. Well, there's a bigger problem here. The p i t 

contents s t i l l have t o pass the p a i n t - f i l t e r t e s t , which 

means t h a t a l l the p i t s I've seen, regardless of the time 

allowed t o evaporate, were l i k e soup. I never saw one t h a t 
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was completely d r i e d out a t a l l . 

So t h e r e 1 s going t o have t o be some mixing 

i n v o l v e d i n t h a t . I t h i n k Mr. Hansen t a l k e d about the 

mixing process. And i n t h a t process there's a p o t e n t i a l 

f o r t he i n t e g r i t y of the l i n e r t o be d i s r u p t e d or 

compromised, which could i n d i r e c t l y cause a release. 

So i f you t e s t i t before mixing the contents of 

the p i t , you may not even — you may miss your o p p o r t u n i t y , 

because you may, by j u s t t r e a t i n g the m a t e r i a l i n the p i t 

t o make i t pass the p a i n t - f i l t e r t e s t , compromise i t and 

cause a release. 

Q. Okay, you may compromise i t ? 

A. May, yes. We — we — I p e r s o n a l l y heard 

operators s t a t e t h a t they u t i l i z e the — they a c t u a l l y mix 

clean s o i l i n , and they — there's no way they can't do i t 

w i t h o u t compromising the l i n e r , and t h a t ' s t h e i r statement. 

Q. A l l r i g h t . I believe t h a t i n the testimony of 

Mr. van Gonten, t h a t he t a l k e d about t h a t there's 

d i f f e r e n c e i n c h l o r i d e standards and l e v e l s between the 

northwest and the southeast? 

A. Yes. 

Q. A l l r i g h t . Did the D i v i s i o n ever consider doing 

two d i f f e r e n t r u l e s , based on the geography? 

A. No, because i f I'm not mistaken, s t i l l i n the 

northwest t h e r e was a p i t t h a t had over 100,000 m i l l i g r a m s 
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as some of the concentrations i n the southeast. 

Q. Okay, and what p i t was that? 

A. I personal l y don't know. I saw i t up on the 

s l i d e p r e s e n t a t i o n . A c t u a l l y , I be l i e v e Commissioner 

B a i l e y pointed t h a t out and took an average of those, and 

th e r e was only one, and the average ended up being 

something l i k e 37 — 

COMMISSIONER BAILEY: 3710. 

THE WITNESS: Yes, and t h a t was based — 

i n c l u d i n g t h a t 100,000. 

Q. (By Ms. Foster) Okay. But i n the southeast the 

c h l o r i d e l e v e l s , i n terms of background, are a l o t higher? 

A. They're anywhere from 100 t o 200, I b e l i e v e . 

Q. 2 00 m i l l i g r a m s per kilogram? 

A. 100 t o 200. So they are s t i l l i n t h a t hundred 

range. 

Q. So the — even though, you know, the northwest i s 

p r i m a r i l y gas and i t ' s coalbed methane p r o d u c t i o n , and the 

southeast i s g e n e r a l l y o i l production, t h e r e was not a 

discu s s i o n , and even though they use the term " i t s " i n both 

types of d r i l l i n g operations, there was no discussion about 

the OCD t o have two separate rules? 

A. No, because the concentrations t h a t e x i s t i n the 

southeast have been demonstrated t o e x i s t i n the northwest. 
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Q. Okay. I ' d l i k e t o t a l k about the surface owner 

requirements t h a t are new t o the OCD, or new t o t h i s r u l e , 

as i t r e l a t e s t o p i t s . Okay? I t i s my understanding t h a t 

an operator s h a l l o b t a i n surface owner w r i t t e n consent when 

lo o k i n g f o r o n - s i t e closure, correct? 

A. Yes. 

Q. As w e l l as — This i s assuming t h a t t hey're 

w i t h i n the 100-mile r a d i u s , correct? 

A. Yes. 

Q. A l l r i g h t . And i f they're outside of the 100-

mi l e r a d i u s , do they s t i l l need a surface owner w r i t t e n 

consent? 

A. Yes. 

Q. And surface owners — There i s no d i s t i n c t i o n or 

d e f i n i t i o n of surface owner i n t h i s r e g u l a t i o n , i s there? 

A. There might be some c l a r i f i c a t i o n , i f I'm not 

mistaken, under closure n o t i c e , and i t ' s a c t u a l l y I — 

subsection I , paragraph ( 1 ) . I t i d e n t i f i e s how you make 

t h a t determination of who the surface owner i s . And t h i s 

i s f o r closure n o t i c e , so i t t a l k s about the method and how 

you make t h a t determination. 

Q. Okay, t h a t ' s subsection I under which r u l e ? 

A. Of the proposed r u l e , under s e c t i o n 13 as 

1.(1) — 

Q. Section 13 — 
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A. — under the t i t l e , Closure n o t i c e . 

Q. I'm a c t u a l l y looking at s e c t i o n — r u l e 13, 

s e c t i o n F, o n - s i t e closure methods? 

A. Yes, and t h i s i s i n the closure requirements. 

This i s f u r t h e r past t h a t under I , subsection I . 

Q. G, H, I . Okay. 

A. And i f you look a t paragraph ( 1 ) . 

Q. A l l r i g h t , but t h i s — the d e f i n i t i o n — or the 

requirements t h a t an operator must meet as i t p e r t a i n s t o 

the surface owner, t h i s does not exclude having t o make 

n o t i f i c a t i o n t o the f e d e r a l government or the State Land 

Of f i c e ? 

A. Well, i f they are the surface owner shown on the 

county t a x record, then — and what I found i s , u s u a l l y 

t h a t ' s — they are l i s t e d , State Land O f f i c e or BLM are 

i d e n t i f i e d under the assessor's o f f i c e as p r o p e r t y owners. 

They pay taxes on those lands. 

Q. Right, but — 

A. So they wouldn't be included. 

Q. That's — t h i s i s f o r the tax — t h i s i s j u s t f o r 

the closure n o t i c e — 

A. I f you n o t i c e , the n o t i c e requirement says, The 

operator s h a l l n o t i f y the surface owner by c e r t i f i e d m a i l . 

And then f u r t h e r on i t says, Evidence of the m a i l i n g of the 

n o t i c e t o address the surface owner — t o address of the 
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surface owner shown i n the county tax records i s 

s u f f i c i e n t — 

Q. Right. 

A. — so t h a t ' s how t h a t determination would be 

made. 

Q. That's j u s t f o r the closure n o t i c e p r o v i s i o n , 

when you're t r y i n g t o do a l t e r n a t e closure methods? 

A. No, t h a t ' s f o r any closure n o t i c e . 

Q. That's f o r any closure n o t i c e — 

A. I t ' s under — 

Q. — back w i t h the p r o v i s i o n t h a t r e q u i r e s w r i t t e n 

consent? 

A. Well, I would — i t would be assumed t h a t the 

same surface owner would be the one on the t a x record. 

Q. Okay. Now, are you f a m i l i a r a t a l l w i t h the new 

Surface Owners P r o t e c t i o n Act? 

A. S l i q h t l y . I t h i n k I have a copy of i t here. 

Q. A l l r i g h t . And the Surface Owners P r o t e c t i o n Act 

excludes governmental e n t i t i e s ; are you aware of t h a t ? 

A. That's an act — i t ' s separate from our proposed 

r u l e . 

Q. A l l r i g h t , but — so then, the d e f i n i t i o n of 

surface owner under t h i s proposed r u l e p o t e n t i a l l y could 

c o n f l i c t w i t h the new s t a t u t e , i n terms of a d e f i n i t i o n of 

surface owner — 
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A. We're not t r y i n g t o implement the Surface Owners 

P r o t e c t i o n Act, so I would say no, i t would not. And the 

reason I s t a t e t h a t i s because d i f f e r e n t agencies sometimes 

w i l l i d e n t i f y operator, such as solid-waste r e g u l a t i o n s by 

the Environment Department. They have a d e f i n i t i o n f o r 

operator. They also have i t f o r t h e i r t i r e and r e c y c l i n g 

r e g u l a t i o n s , a d i f f e r e n t d e f i n i t i o n f o r operator. I t h i n k 

we have a d i f f e r e n t d e f i n i t i o n f o r operator than they have, 

so I don't see where there's a c o n f l i c t . 

Q. A l l r i g h t , w e l l — 

A. I t ' s a common p r a c t i c e i n rulemaking. 

Q. The surface owner's — I n order t o o b t a i n the 

surface owner's w r i t t e n consent, you need t o assume t h a t 

the surface owner has the o p p o r t u n i t y t o respond t o a 

request, correct? 

A. State t h a t again. 

Q. I f an operator makes a request of a surface owner 

i n w r i t i n g , you must give the surface owner an o p p o r t u n i t y 

t o a c t u a l l y respond, correct? 

A. Well, we're j u s t asking t h a t the operator provide 

the w r i t t e n consent. 

Q. Okay, but — Okay, but i n order f o r an operator 

t o provide the w r i t t e n consent document t o the OCD, the r e 

has t o be communication, period, between the operator and 

the surface owner, correct? 
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A. One would assume. 

Q. And the surface — the Surface Owners P r o t e c t i o n 

Act d e l i n e a t e s t h a t there must be compensation o f f e r e d t o a 

surface owner, correct? 

A. I don't t h i n k i t a c t u a l l y s t a t e s , i t j u s t says 

the r e has t o be an agreement between both p a r t i e s . 

Q. Okay, and p a r t of the agreement i s an o f f e r of 

compensation? 

A. I t could be, I don't know. 

Q. A l l r i g h t . 

A. I don't t h i n k i t s t i p u l a t e s t h a t i t has t o be. 

Q. And i n order t o receive — t o get w r i t t e n 

consent, i t i s possible t h a t there would need t o be an 

exchange of moneys, correct? 

A. I don't know. I f — My reading of the Surface 

Owners P r o t e c t i o n Act doesn't r e q u i r e t h a t t h a t take place. 

Q. Doesn't r e q u i r e t h a t what take place? 

A. That there's an exchange of money. 

Q. Okay, but are you saying t h a t t h e r e does not need 

t o be an o f f e r of compensation made? 

A. I t h i n k i t ' s c l e a r i n i t s i n t e n t , because there's 

also a bond t h a t has t o be placed. And as long as they 

meet the requirements t o r e - e s t a b l i s h the area, t h e r e may 

not have t o be any exchange of money. 

MR. BROOKS: Mr. Chairman, I r e a l i z e we have put 
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on testimony from l a y witnesses construing some l e g a l 

p r o v i s i o n s , but I don't believe we've put on any concerning 

the Surface Owner P r o t e c t i o n Act, so I would o b j e c t t o 

these questions being outside the e x p e r t i s e of t h i s witness 

and beyond the scope of d i r e c t . 

CHAIRMAN FESMIRE: Okay, I ' l l s u s t a i n t h a t 

o b j e c t i o n . 

Ms. Foster, go on t o the next s u b j e c t , please. 

Q. (By Ms. Foster) Moving on t o the next s e c t i o n , 

o n - s i t e deep-trench b u r i a l , I be l i e v e — and I want t o give 

you the o p p o r t u n i t y t o c l a r i f y t h i s statement — you s t a t e d 

t h a t you want t o prevent an endless source of contamination 

from deep-trench b u r i a l s . 

However, when you were asked about l a n d f i l l s , you 

st a t e d t h a t you don't — t h a t the OCD does not have t h a t 

concern, t h a t i t ' s not p h y s i c a l l y p o s s i b l e . Would you l i k e 

t o c l a r i f y t h a t statement, please? 

A. Yes, I guess based upon previous testimony and 

the numbers — I f I'm not mistaken, I t h i n k the number was 

10,000 p i t s a t some time over — t h a t ' s been documented or 

number t h a t has been closed a t one time o n - s i t e . That 

would be what I was r e f e r r i n g t o as an endless source of 

those deep-trench, because they weren't closed by our 

proposed method. They could have been mixed, they could 

have been u n l i n e d , they could have been — they could have 
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j u s t been b a c k f i l l e d and covered, as f a r as we know. So 

those are the endless sources I'm t a l k i n g about, because 

they're not being removed, they are c u r r e n t l y present and 

— s t i l l present. 

Q. Okay. But c o r r e c t me i f I'm wrong. You have 

your wastes t h a t are i n the b u r r i t o , i n the deep t r e n c h , 

c o r r e c t ? With the cover on i t ? 

A. I t ' s not being c u r r e n t l y p r a c t i c e d now, but 

t h a t ' s what we're proposing, yes. 

Q. Oh, okay, I thought you had s t a t e d t h a t t h i s i s 

commonly p r a c t i c e d i n the southeast c u r r e n t l y ? 

A. Well, deep-trench i s a v a r i a t i o n of t h a t . I 

t h i n k I c l a r i f i e d t h a t we modified — we took what i s 

c u r r e n t l y p r a c t i c e d , and we modified i t t o make i t more 

p r o t e c t i v e . 

Q. A l l r i g h t . Now — 

A. And can I c l a r i f y — I ' d l i k e t o c l a r i f y , because 

the c u r r e n t p r a c t i c e , i s our understanding, i s t h a t some 

p a r t i e s — they d i g out a trench — and they c a l l t h i s 

deep-trench, they d i g out a trench, they move the waste 

m a t e r i a l — they s t a b i l i z e i t , they move i t i n t o t he p i t , 

and they may put a geomembrane cover on top of i t , but they 

do not l i n e the trench. And t h a t ' s been expressed and 

termed as deep-trench. Neither do they t e s t the p i t 

contents, so there's no knowledge of the concentrations of 
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the contaminants i n t h a t . 

Q. A l l r i g h t . How i s i t possible t h a t a small 

t r e n c h or p i t t h a t ' s on l o c a t i o n would provide an endless 

source of contaminants t o groundwater? 

A. Well, i t — 

Q. I s i t p h y s i c a l l y possible? 

A. I guess the question i s , i s how i s i t b u r i e d , 

number one? I f i t ' s b uried as I've j u s t described i t , i t 

would be a source of contamination, since we don't know 

what concentrations were, and there's no i n d i c a t i o n from 

t e s t i n g or from the method applied i f i t a c t u a l l y d i d 

reduce any of the contaminants present. 

The other i s the volume. I t ' s more than j u s t 

one. We're t a l k i n g 10,000, so — 

Q. 10,000 — ? 

A. Possible p i t closures t h a t has occurred since 

i n d u s t r y has been operating i n New Mexico t h a t we have 

documentation or some number t r a c k i n g — 

Q. And those 10,000 p i t closures t h a t have occurred, 

occurred pursuant t o OCD r e g u l a t i o n s a t the time, c o r r e c t ? 

A. I wouldn't say pursuant t o the r e g u l a t i o n s , 

because the r e g u l a t i o n s d i d n ' t s p e c i f y closure standards. 

So t h e r e wasn't a r u l e i n place t h a t s a i d you're supposed 

t o do t h i s . So I wouldn't make t h a t statement. 

And t h a t ' s what we're t r y i n g t o c l a r i f y w i t h our 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

1671 

new r u l e . We're t r y i n g t o define what those standards are, 

have some type of treatment standard t h a t would reduce t h a t 

p i t - c o n t e n t concentration and reduce the — 

Q. Now a t a l a n d f i l l they are c o n t i n u a l l y r e c e i v i n g 

wastes from operators, correct? 

A. Yes. 

Q. And u n t i l the period i n which they decide t o 

close, they w i l l be r e c e i v i n g contaminants or waste? 

A. Waste m a t e r i a l , yes. 

Q. A l l r i g h t . So you couldn't — but you couldn't 

even say, j u s t p h y s i c a l l y , t h a t even a l a n d f i l l would 

provide an endless source of contaminants t o the 

groundwater? 

A. I t h i n k the d i f f e r e n c e i s , i s the way a l a n d f i l l 

i s designed, constructed, monitored w i t h the secondary 

containment and leak d e t e c t i o n as our c u r r e n t Rule 3 6 

r e q u i r e s . I t adds a l e v e l of p r o t e c t i o n . Same w i t h 

municipal l a n d f i l l s and t h e i r c o n s t r u c t i o n . I t ' s a c t u a l l y 

more s t r i n g e n t than a municipal l a n d f i l l . So when you 

count the number of municipal s o l i d waste l a n d f i l l s w i t h i n 

the s t a t e , these are few and f a r between. 

The other t h i n g i s a comparison of the c u r r e n t 

and past p r a c t i c e s of operators and the way they close 

those p i t s . They have no l i n e r s , no t e s t i n g , no 

monit o r i n g . So — 
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Q. But when you say cur r e n t p r a c t i c e s , t h a t — what 

you j u s t s a i d does not apply t o every operator? 

A. No. 

Q. There are operators who have moni t o r i n g and 

l i n e r s — 

A. I haven't heard of monitoring of any c l o s e d - p i t 

s i t e . I have heard use of l i n e r s . But there are operators 

who do not use those l i n e s , so i t i s a c u r r e n t p r a c t i c e , 

t h a t would be a t r u e statement. 

Q. A l l r i g h t , but you have a d i f f e r e n t standard f o r 

t e s t i n g under a d r y i n g pad and temporary p i t , c o r r e c t ? 

A. Yes. 

Q. Could you describe the d r y i n g pad f o r me? 

A. A d r y i n g pad — we had a photo, I t h i n k i t was 

i n Mr. Price's p r e s e n t a t i o n . A d r y i n g pad — most common 

d r y i n g pads are a t grade, they're f l a t . They do have an 

area — They are l i n e d , they do have an area where you can 

gain access t o get out onto them. With the d r y i n g pads, 

the l i q u i d s or f l u i d s have been removed from the s o l i d s , so 

the consistency of the m a t e r i a l t h a t ' s placed on i t i s more 

consolidated and s o l i d than what you would f i n d i n a p i t 

t h a t ' s had the f r e e l i q u i d s removed. 

With t h a t there's also u s u a l l y a s l i g h t sump 

b u i l t i n t o i t t o capture — i f there i s anything t h a t does 

seep out, i t captures t h a t . They remove the l i q u i d s from 
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t h a t . And u s u a l l y , the ones I've seen, they use anchor 

trenches, and they have b u i l t a berm around i t . 

Q. Okay, and the sump i s how large? 

A. The sumps I've seen are maybe a f o o t by two f e e t 

deep. 

Q. Okay, and how large are the d r y i n g pads? 

A. The d r y i n g pads — the d r y i n g pad I saw was — 

I'm guessing here — i s maybe 2 0 by 30. 

Q. Okay. But you're not advocating, l i k e some of 

the other witnesses t h a t we heard today, t o use the 

m a t e r i a l from the d r y i n g pad t o b u i l d berms? 

A. No, no. 

Q. Then what would happen i f you have a major r a i n 

event on a d r y i n g pad? 

A. I f you had a major — I guess the -- I f you had a 

major r a i n event, they would need t o monitor the area. I 

t h i n k we have o p e r a t i o n a l p r o v i s i o n s t h a t they have t o 

monitor the sump area. 

Q. A l l r i g h t . 

A. So we have r e g u l a t i o n s t h a t address t h a t . 

Q. Okay, but i f you have a major r a i n event, the dry 

c u t t i n g s t h a t are s i t t i n g on your d r y i n g pad w i l l get wet? 

A. They w i l l get wet. The d i f f e r e n c e i s , i n a 

temporary p i t there would be l i q u i d s on top of those. They 

would not be saturated or more p l i a b l e than those i n a p i t , 
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meaning t h a t i n a p i t , even i f you p u l l e d the f r e e l i q u i d s 

o f f and i t r a i n e d , i t ' s going t o c o l l e c t the water, the 

water i s going t o continue t o set on i t . At l e a s t on the 

d r y i n g pad i t ' s r a i s e d up, there's going t o be less 

s a t u r a t i o n t h a t occurs through those m a t e r i a l s , because 

they have less water around t o begin w i t h . 

Q. Okay, and you said i t ' s r a i s e d up from the 

ground? 

A. Or — They were a t grade, the ones I saw were a t 

grade. 

Q. So they're a t grade. So i t ' s a l i n e r t h a t ' s put 

on the ground, and then the d r i l l c u t t i n g s are put on top 

of t h a t ? 

A. Yes. 

Q. And i t has t o be on a strong enough surface t h a t 

you can have a bulldozer d r i v e across t h a t l i n e r repeatedly 

so t h a t you can drop the d r i l l c u t t i n g s on i t ? 

A. Yes. 

Q. Okay. 

A. And u s u a l l y they push some s o i l s out the r e t o 

p r o t e c t the l i n e r m a t e r i a l . 

Q. Okay. And where have you seen these d r y i n g pads? 

A. I t was a c t u a l l y a t one of the sampling s i t e s , a 

Cimarex s i t e t h a t we went t o , and i t ' s p a r t of — was p a r t 

of the sampling program. I a c t u a l l y obtained the sample 
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from the p i l e . 

Q. Okay. Now f o r o n - s i t e deep-trench b u r i a l , the 

c h l o r i d e requirement i s the 5000 m i l l i g r a m s per l i t e r — 

A. Yes. 

Q. — correct? And m i l l i g r a m s per l i t e r w i l l apply 

t o f l u i d s , c orrect? 

A. I t would — I t ' s based upon the SPLP method, the 

leaching — the s y n t h e t i c leaching procedure. That would 

be the concentration t h a t has t o be demonstrated from the 

s o l i d s . 

Q. Okay, and why i s i t again t h a t you j u s t don't put 

i t i n the same standard as everywhere else i n the r u l e , the 

m i l l i g r a m s per kilogram? 

A. I t ' s the r e s u l t of the method. I t ' s a l i q u i d 

e x t r a c t i o n , the leaching. So when you t e s t l i q u i d s , you're 

— the concentrations are measured i n m i l l i g r a m s per l i t e r . 

Q. But i f you're going t o be burying something on-

s i t e f o r deep tr e n c h , i s n ' t t h a t supposed t o be reasonably 

dry? I mean, the same type of m a t e r i a l s t h a t you're t a k i n g 

o f f of the temporary — 

A. Once again, we're looking a t the leaching of 

s o l i d . And I t h i n k Mr. Hansen demonstrated t h a t i n order 

f o r t he m a t e r i a l t o pass the p a i n t - f i l t e r t e s t doesn't mean 

t h a t i t ' s completely dry. I t s t i l l has some — q u i t e a 

q u a n t i t y of water. I f I'm not mistaken, i t was over 20-
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percent moisture as present. So i t s t i l l has the p o t e n t i a l 

t o create leachate. 

So w i t h t h a t , we're lo o k i n g a t what would be 

leachable from t h a t s o l i d . 

Q. When an operator i s seeking surface owner 

consent, i s there a mechanism t h a t an operator can use i f a 

surface owner refuses t o give consent? 

A. I don't understand the question. 

Q. Pursuant t o the r u l e , there's a couple — there's 

instances where you're looking f o r surface owner consent, 

r i g h t ? 

A. I t ' s w r i t t e n consent from the surface owner. 

Q. Right, w r i t t e n consent. 

A. And i t ' s only i n one place, yes. 

Q. What happens i f they do not give w r i t t e n consent? 

Does t h a t a u t o m a t i c a l l y mean t h a t the operator has t o go t o 

pla n B, which i s t o haul everything? 

A. Yes, because there i s no exception t o t h a t 

p r o v i s i o n . So you could not ask f o r exception t o t h a t . So 

t h a t would be re q u i r e d t o be considered f o r o n - s i t e b u r i a l , 

or o n - s i t e closure. I t ' s not only f o r deep-trench b u r i a l , 

i t ' s f o r any o n - s i t e — i t ' s i n the general p r o v i s i o n s of 

o n - s i t e closure. 

Q. A l l r i g h t , and I would assume t h a t there's been 

discussions a t the OCD and the d i f f e r e n c e i n cost i f t h a t 
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should happen, i f an operator i s seeking t o do o n - s i t e 

b u r i a l and then because he can't get surface owner consent 

he has t o haul? 

A. There was discussions, I b e l i e v e . Mr. Pr i c e 

discussed some numbers t h a t we t a l k e d about i n the cost 

between the two d i f f e r e n t methods, yes. 

Q. Okay, and what happens i f you have a p r i v a t e 

agreement between a surface owner and the operator t h a t 

does not s p e c i f i c a l l y address deep-trench b u r i a l , but i t ' s 

an agreement between the operator — a p r i v a t e agreement 

between the operator and the surface owner, and the 

operator can do what i s reasonably p r a c t i c a l or app r o p r i a t e 

under c u r r e n t OCD rules? 

A. Can you be more s p e c i f i c ? Because what's 

c u r r e n t l y — would be a v a i l a b l e would be waste removal, 

excavation and removal. 

Q. Okay. 

A. So are you s t a t i n g t h a t would be what they would 

implement? 

A. I f there's a — i f there — What I'm asking i s , 

do you be l i e v e t h a t i f there's a p r i v a t e c o n t r a c t between 

the two p a r t i e s , t h a t t h i s new r u l e would change the 

requirements between t h a t — the contract? 

MR. BROOKS: I believe the — again, o b j e c t t o 

asking the witness t o t e s t i f y t o a question of law. 
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CHAIRMAN FESMIRE: Sustained. 

Q. (By Ms. Foster) Okay, l e t ' s go t o my f a v o r i t e 

s e c t i o n , the exception s e c t i o n . 

A. Okay. 

CHAIRMAN FESMIRE: I n s p i t e of what I s a i d about 

not t a k i n g a break — 

(Laughter) 

CHAIRMAN FESMIRE: -- and the f a c t t h a t 

Commissioner Bailey i s g r i n n i n g from ear t o ear, why don't 

we take a 10-minute break and reconvene a t 4:30? 

Before we leave, how many people are planning t o 

make a statement t h i s evening before we q u i t ? 

Okay, so w e ' l l probably go from 4:30 t o 5:00, and 

then a t f i v e o'clock w e ' l l go t o p u b l i c statements. Okay? 

Go ahead and take a break, and come back a t 4:30. 

(Thereupon, a recess was taken a t 4:20 p.m.) 

(The f o l l o w i n g proceedings had a t 4:32 p.m.) 

CHAIRMAN FESMIRE: Let's go back on the record. 

Again, t h i s i s a reconvening of Case Number 14,015. 

For the record, Commissioners B a i l e y , Olson and 

Fesmire are present, we t h e r e f o r e have a quorum. 

We were i n the middle of the cross-examination of 

Mr. Brad Jones by attorney Karin Foster. Ms. Foster, why 

don't you go ahead and continue? 

Q. (By Ms. Foster) Thank you. 
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Moving on t o the t r a n s i t i o n a l p r o v i s i o n s of the 

r u l e , I j u s t wanted t o understand. The permanent p i t — i n 

other words, l o c a t i o n s t h a t are already out th e r e and 

permanent p i t s — they must comply w i t h the c o n s t r u c t i o n 

requirements of the new r u l e w i t h i n two years; i s t h a t 

c o r r e c t ? 

A. Well, I guess there's two t h i n g s w i t h permanent 

p i t s , i f I'm not mistaken, and there's two separate 

p r o v i s i o n s , or two separate c o n d i t i o n s . And i t ' s under 

subsection C. 

You can have a permanent p i t t h a t ' s p e r m i t t e d , 

and you can have a permanent p i t t h a t i s not p e r m i t t e d . 

Q. Okay. 

A. So i t ' s — Which one are you r e f e r r i n g to? 

Q. Well, I was t a l k i n g about a r e g i s t e r e d , l i n e d 

permanent p i t t h a t ' s out on l o c a t i o n now. 

A. Okay, and you're r e f e r r i n g t o what — which 

section? 

Q. 19.15.17.17.C. 

A. C, okay. 

Q. Okay? So a l o c a t i o n t h a t ' s out th e r e r i g h t now, 

t h a t i s c u r r e n t l y permitted by the OCD and i t ' s o p e r a t i n g 

r i g h t now, would have t o adhere t o these c o n s t r u c t i o n 

requirements w i t h i n two years? 

A. I guess we need t o s t a r t w i t h E f i r s t , and E 
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t a l k s about, An operator of an e x i s t i n g p i t or below-grade 

tank p e r m i t t e d on the e f f e c t i v e date may continue t o 

operate i n accordance w i t h such permit order or subject t o 

the f o l l o w i n g p r o v i s i o n s . 

And (1) of subsection E s t a t e s , An operator of an 

e x i s t i n g l i n e d , permitted or r e g i s t e r e d permanent p i t s h a l l 

comply w i t h o p e r a t i o n a l and closure requirements. This 

k i n d of needs t o be read f i r s t t o e x p l a i n C. 

C s t a t e s , An operator of an e x i s t i n g l i n e d , 

p e r m i t t e d or r e g i s t e r e d permanent p i t s h a l l comply w i t h the 

c o n s t r u c t i o n requirements of p a r t 17 w i t h i n two years. I t 

also continues and i t states t h a t , P r i o r t o complying w i t h 

the c o n s t r u c t i o n requirements of p a r t 17, an operator of an 

e x i s t i n g l i n e d p e rmitted, permanent p i t s h a l l request a 

m o d i f i c a t i o n , meaning t h a t they're p e r m i t t e d , so they would 

modify t h e i r e x i s t i n g permit. 

The other p a r t of t h i s s t a t e s , An operator of an 

e x i s t i n g l i n e d , r e g i s t e r e d permanent p i t — which means 

i t ' s not p e r m i t t e d — would have t o apply t o the D i v i s i o n 

f o r a permit, because they're — under the c u r r e n t 

r e g u l a t i o n s I believe they had u n t i l September 3 0th of 2 004 

t o become perm i t t e d , and t h i s would mean they're c u r r e n t l y 

out of compliance. 

Q. Okay. Well, i n the order t h a t t h i s i s w r i t t e n , 

w i t h C coming before E, i s t h i s not confusing or 
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d u p l i c a t i v e , because i t states t h a t , An operator of an 

e x i s t i n g l i n e d , permitted or r e g i s t e r e d permanent p i t s h a l l 

comply w i t h the o p e r a t i o n a l and closure requirements, but 

then another paragraph seems t o say t h a t you must also 

comply w i t h i n the c o n s t r u c t i o n requirements w i t h i n two 

years? 

A. Well, the d i f f e r e n c e i s , do you meet the 

requirements of a permanent p i t under t h i s p a r t 17, 

proposed 17? Meaning are you s i n g l e - l i n e d or double-lined? 

Are you p e r m i t t e d or registered? Because the c u r r e n t 

r e g u l a t i o n s s t a t e t h a t i f you were not p e r m i t t e d under Rule 

50, then you're t o close. And they have a deadline i n 

order t o seek a permit. 

So t h a t one t h a t ' s r e g i s t e r e d i s already out of 

compliance, i t ' s already i n v i o l a t i o n of Rule 50. And i n 

Rule 50 you're r e q u i r e d t o have a d o u b l e - l i n e d , leak-

d e t e c t i o n design, as we propose i n t h i s one. 

Q. For a permanent p i t ? 

A. Yes. 

Q. Okay. I believe t h a t you s t a t e d i n your 

testimony t h a t there was a l o c a t i o n t h a t the OCD sampled i n 

the northwest t h a t had 100,000 m i l l i g r a m s per kilogram i n 

c h l o r i d e ? 

A. Yes, and I had — Mr. Hansen brought t h a t t o my 

a t t e n t i o n . I t was i n c o r r e c t . I j u s t — from the s l i d e — 
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1 saw i t from a distance, I misread i t . I b e l i e v e the 

maximum concentration i s 15,000 f o r s o l i d s , 15,000 

m i l l i g r a m s per kilogram. 

Q. Okay. Well, Mr. Chairman, I could e i t h e r g i v e 

t h i s witness the page from E x h i b i t 16 t o have him review 

t h i s m a t e r i a l so t h a t he knows what he's t e s t i f y i n g about, 

or I — 

A. Well, I've looked a t Mr. von Gonten 1s Excel 

spreadsheet f o r t h a t c l a r i f i c a t i o n . 

Q. Okay. Well, the i n f o r m a t i o n I have here on page 

2 5 of Mr. van Gonten's e x h i b i t i s t h a t the highe s t c h l o r i d e 

c o n c e n t r a t i o n i n the northwest, pursuant t o the OCD 

sampling of s o l i d and sludge p i t contents i s 5290. 

A. 5290. 

Q. Right, and then f o r the l i q u i d p i t contents i t ' s 

7810. 

A. I saw — From the Excel spreadsheet i t was a 

d i f f e r e n t number. Can I ask f o r t h a t t o be brought up t o 

show the maximum concentrations f o r s o l i d s ? 

Q. Okay, w e l l , the reason t h a t I b r i n g i t back up 

again i s because, again, i t was — t h i s was i n the l i g h t of 

que s t i o n i n g as t o why the OCD d i d n ' t do two separate 

r u l e s — 

A. Well, i t ' s --

Q. — and I t h i n k your reasoning was t h a t because 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

1683 

the c h l o r i d e concentration i n the northwest was found t o 

have been hig h , i t would have made sense f o r you t o do one 

r u l e f o r the whole state? 

A. Yes, and I ' d l i k e t o c l a r i f y . I was wrong i n the 

co n c e n t r a t i o n , but I guess there would be no need t o create 

a separate standard because, based upon what you j u s t 

presented, they would meet the c h l o r i d e standards f o r on-

s i t e d i s p o s a l i f they could get the 100-mile r a d i u s and the 

surface owner's w r i t t e n consent. 

The issue t h a t you d i d n ' t b r i n g up was, what was 

the TPH standards f o r t h a t , and what were the 3103 

c o n s t i t u e n t concentrations of t h a t p i t ? Because there's 

more than j u s t c h l o r i d e s . Chlorides are used as an 

i n d i c a t o r of a release, but they are not the only 

c o n s t i t u e n t s t h a t are i n waste m a t e r i a l , and t h a t ' s why we 

have other c o n s t i t u e n t s l i s t e d f o r t h a t d e t e r m i n a t i o n . 

Q. But i s n ' t i t i n r e a l i t y t h a t — the f a c t i s t h a t 

the l e v e l s of concentration don't r e a l l y matter, i t ' s j u s t 

t he f a c t t h a t there's concentrations i n the p i t s t h a t could 

u l t i m a t e l y migrate t o groundwater? I s t h a t the OCD's 

p o s i t i o n ? 

A. I don't understand your question. You're saying 

t h a t the concentrations don't matter? I s t h a t what you're 

s t a t i n g ? 

Q. I s n ' t t h a t the case i n terms of t h i s r u l e , and 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

1684 

t h a t ' s why we're doing dig-and-haul? 

A. Well, we're not j u s t proposing dig-and-haul. We 

do have a deep-trench or an o n - s i t e b u r i a l standard. And 

based upon Mr. Hansen's modeling the d i f f e r e n c e i s , i f you 

don't have those standards, and i f you don't use the — 

Let's say i t ' s the deep-trench method, put the l i n e r and do 

i t p r o p e r l y , the immediate impact — i n a s h o r t amount of 

time you're going t o have something t h a t ' s going t o exceed 

the groundwater standard. 

Q. Okay. But I believe you understand t h a t the 

i n d u s t r y committee and IPA has — w e l l , a c t u a l l y the 

i n d u s t r y committee has agreed t h a t l i n e r s i n a l l p i t s would 

be something t h a t i s — t h a t they could l i v e with? 

A. I — Liners yes. But 20-mil, no. And a l s o , 

based upon t h e i r recommendations, they have a method c a l l e d 

c l o s u r e i n place. With t h a t I believe Dr. Stephens — 

d i d n ' t he model or consider t h a t option? I b e l i e v e 

Chairman Fesmire k i n d of brought up the scenario, i f you 

have t h i s p i t , you cut o f f the edges, toss them on top and 

you b a c k f i l l e d i t or f i l l e d i t i n , what concerns you would 

have, he asked Dr. Stephens. And he t a l k e d about the 

b u i l d u p of l i q u i d s i n t h a t p i t , and i f there was a release 

from t h a t p i t i t would be quicker and maybe somewhat higher 

concentrations of those contents, because i t was s i t t i n g i n 

the waste m a t e r i a l . 
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So there's a l o t of th i n g s i n your question t h a t 

a ren't being represented by the p a r t i e s . 

Q. Well, I guess my question was i n response t o the 

i n d u s t r y committee's p o s i t i o n p e r t a i n i n g t o o n - s i t e b u r i a l . 

A. Well, f o r o n - s i t e b u r i a l once again I ' l l say, 

they propose two d i f f e r e n t methods f o r o n - s i t e b u r i a l . The 

closure i n place, the t e s t i n g underneath, which they d i d n ' t 

q u i t e p u l l t h a t from t h e i r deep-trench b u r i a l proposal. 

Q. Okay. 

A. There was no l i n e r — 

Q. You know, I ' l l j u s t — I n the i n t e r e s t of time I 

w i l l j u s t ask you one more question. And t h a t i s , do you 

agree w i t h Mr. van Gonten's statement t h a t i t i s the dosage 

t h a t makes — 

A. Well, t h a t ' s a basic p r i n c i p l e of t o x i c o l o g y . I 

took t o x i c o l o g y i n co l l e g e . You can k i l l someone w i t h 

water i f you give them enough water. So t h a t ' s — 

MS. FOSTER: I have no f u r t h e r questions, thank 

you. 

CHAIRMAN FESMIRE: Mr. Jones, why don't you go 

ahead and f i n i s h your answer? 

THE WITNESS: Which one? Because I d i d n ' t get t o 

f i n i s h the l a s t two. 

(Laughter) 

THE WITNESS: She cut me o f f on the one — 
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CHAIRMAN FESMIRE: The one t h a t you were t a l k i n g 

about t o x i c o l o g y . 

THE WITNESS: I would say Mr. von Gonten's 

statement i s c o r r e c t , because i t ' s a basic p r i n c i p l e of 

to x i c o l o g y . 

CHAIRMAN FESMIRE: Mr. Hiser, do you have any 

questions of t h i s witness? 

MR. HISER: Oh, of course. 

CROSS-EXAMINATION 

BY MR. HISER: 

Q. Mr. Jones, as I look at what the r u l e has 

proposed, I want t o s t a r t w i t h t h e o r e t i c a l questions f o r 

you before I s t a r t t a l k i n g about the a c t u a l mechanics of 

the r u l e t h a t you've done. 

Now would you agree w i t h me t h a t OCD's goal i n 

p a r t i n t h i s rulemaking has been t o make i t much more 

p r e s c r i p t i v e than the e x i s t i n g rule? 

A. Yes. 

Q. And a t the same time OCD has also proposed t o 

r e q u i r e a permit f o r v i r t u a l l y everything? 

A. I would l i k e t o c l a r i f y t h a t . We d i d n ' t propose 

t h a t . That was a recommendation from the task f o r c e . 

Q. Well, the task force can propose nothing, so 

i s n ' t i t the D i v i s i o n t h a t ' s proposing i t ? 

A. As — I n the proposed r u l e , yes, we are 
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proposing, except f o r sumps. 

Q. So you're not proposing a permit f o r sumps? 

A. Yes, I thought I made t h a t c l e a r i n my 

testimony — 

Q. Okay. 

A. — the other day. 

Q. Now, i s n ' t the idea behind the permit process 

g e n e r a l l y t h a t you want t o use s i t e - s p e c i f i c i n f o r m a t i o n t o 

a r r i v e a t the best r e s u l t f o r t h a t p a r t i c u l a r s i t e ? 

A. Yes, and I thought t h a t was c l e a r by requesting 

or r e q u i r i n g the s u b m i t t a l of an engineering design plan 

t h a t s p e c i f i e s t h a t i n f o r m a t i o n be provided. 

Q. Now normally i f one has a h i g h l y p r e s c r i p t i v e 

system, one then doesn't also r e q u i r e a h i g h l y 

i n d i v i d u a l i s t i c review procedure i n a p e r m i t t i n g approach. 

What made OCD decide t h a t they wanted t o have both a very 

p r e s c r i p t i v e system, which i s u s u a l l y self-implementing, 

and also a very d e t a i l e d p e r m i t t i n g system which i s very 

case-specific? 

A. Can you r e s t a t e t h a t , because you made an 

assumption i n your question t h a t you're presuming I made 

t h a t assumption. So I j u s t wanted t o c l a r i f y . 

Q. Okay, as I said, s o r t of a r e g u l a t o r y - t h e o r y 

question. 

A. Okay. 
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Q. And the question — and l e t me, w i t h the 

indulgence of the Chair, j u s t t o make t h i s go a l i t t l e b i t 

f a s t e r , the question I'm r e a l l y g e t t i n g a t i s t h a t many 

times when there's a very p r e s c r i p t i v e system i t becomes 

self-implementing. An example might be the RCRA hazardous 

waste generator requirements where as long as you f i t , you 

know, the appropriate things i n a l i t t l e box, you can do 

ahead and do w i t h your hazardous waste what you w i l l , and 

there's no permit or i n d i v i d u a l a n a l y s i s t h a t ' s r e a l l y 

r e q u i r e d from the agency, you j u s t s o r t of do i t . 

A. I would beg t o d i f f e r . I've worked i n s o l i d 

waste, I've worked w i t h hazardous wastes, and there's 

always t e s t i n g t h a t ' s r e q u i r e d . There's also p e r m i t t i n g 

f o r storage and conside r a t i o n i f a permit i s r e q u i r e d . 

Q. I'm j u s t t a l k i n g about the generator 

requirements, and f o r t h a t — and I sa i d t h a t there's 

t e s t i n g . The t e s t i n g i s p a r t of the p r e s c r i p t i v e system, 

i s i t not? You t e s t the waste t o determine whether i t 

meets the requirements under the TCLP t o be c h a r a c t e r i s t i c 

and then you handle i t i n c e r t a i n ways, a l l of which i s 

l a i d out i n the regulations? 

A. To some extent, yes. 

Q. Okay. And then you also have systems where you 

don't have as much p r e s c r i p t i o n but you have a case-by-case 

p e r m i t t i n g universe t h a t you go through i n order t o develop 
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an appropriate permit f o r a major core f a c i l i t y ? 

A. I t h i n k t h a t ' s considered i f you're — e s p e c i a l l y 

i f you're asking a waiver or exception. 

Q. Okay. And my question t o you i s , why d i d the 

D i v i s i o n as they were looking at t h i s universe of p i t s — 

and now I'm t a l k i n g p a r t i c u l a r l y about d r i l l i n g p i t s , but 

t o some extent about the other equipment as w e l l — why d i d 

you f e e l i t was necessary t o have both a very p r e s c r i p t i v e 

system and also r e q u i r e a permit f o r e v e r y t h i n g a t the same 

time? 

A. Well, I don't q u i t e understand because w i t h 

hazardous waste — f o r a hazardous waste storage s i t e , most 

of those are permitted. I t ' s based on the volume and the 

number of days, i f you need a permit or not, and those 

t h i n g s have t o be considered and assessed t o make t h a t 

d etermination by the agency. 

For s o l i d waste, a l l of i t i s p e r m i t t e d except 

f o r maybe a convenient center based on the volume and the 

time t h a t i t remains t h e r e , and i f the exceed t h a t then 

they f o l l o w up under the permit requirements. 

So I'm k i n d of confused i n your question, because 

most of the r e g u l a t i o n s t h a t I have been i n v o l v e d i n , 

e i t h e r implementation or enforcement or whatever, r e q u i r e 

some form of a permit. I have yet t o be inv o l v e d i n one 

t h a t — I mean, even under the c u r r e n t r u l e i t s t a t e s you 
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need a permit f o r a below-grade tank or a p i t , unless 

otherwise s p e c i f i e d , but i t does r e q u i r e a permit. 

So I don't q u i t e understand your question, your 

l i n e of questioning, because they c u r r e n t l y e x i s t i n the 

cu r r e n t r u l e . 

Q. Okay, and t h a t ' s f a i r . I s i t not t r u e t h a t 

because of the very p r e s c r i p t i v e nature of the r e g u l a t i o n s 

t h a t i n a d d i t i o n t o o b t a i n i n g the permit from the d i s t r i c t , 

i n many cases i t w i l l also be necessary t o o b t a i n a super 

permit or exception from the Santa Fe bureau? 

A. I don't know what you mean by super exception. 

Q. I n other words, i n many cases you have s t a t e d 

t h a t these are the c r i t e r i a t h a t we plan t o meet, but t h a t 

i f you want t o deviate from any of these many 

p r e s c r i p t i o n s , you have t o do t h a t by an exception 

procedure, exceptions are not handled a t the d i s t r i c t 

o f f i c e but have t o be brought t o the Environmental Bureau 

i n the Santa Fe o f f i c e ; i s t h a t — 

A. I t h i n k what I made cl e a r i s t h a t the r u l e i s 

w r i t t e n i n a form t h a t allows the d i s t r i c t o f f i c e t o make 

a d m i n i s t r a t i v e approval without exception. 

Q. Of about four t h i n g s — 

A. There are — 

Q. — t h a t are s p e c i f i c a l l y c a l l e d out i n the r u l e 

i t s e l f . 
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A. I t h i n k there's more than f o u r , because — i f you 

p e r t a i n t o s i t i n g requirements there may be f o u r , but there 

are some o p e r a t i o n a l t h i n g s — 

Q. Okay — 

A. — t h a t are included. 

Q. — but there's a set universe of t h i n g s which 

you're a l l o w i n g the d i s t r i c t o f f i c e s t o do? 

A. Yes. 

Q. And everything else, your i n t e n t i o n i s t o 

t r a n s f e r t h a t t o the Santa Fe Environmental Bureau t o make 

those decisions? 

A. Yes, and i t was based upon comments from i n d u s t r y 

about the D i v i s i o n not being c o n s i s t e n t . So we f e l t l i k e 

by having one c e n t r a l o f f i c e — I t e s t i f i e d about t h i s l a s t 

week — 

Q. Uh-huh. 

A. — t h a t by having one c e n t r a l o f f i c e such as the 

Santa Fe o f f i c e make those co n s i d e r a t i o n , t h e r e should be 

some consistency. 

Q. And you t a l k e d before t h a t i n terms of 

a d m i n i s t r a t i o n of the p r o v i s i o n t h a t we should look t o the 

o f f i c e t h a t issues the permit. So i f an exception i s 

re q u i r e d , does t h a t t r a n s f e r everything, then, from the 

d i s t r i c t t o the Bureau? 

A. No, only the exception. 
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Q. Only the exceptions. So — 

A. Yes. 

Q. — a t t h a t p o i n t , then, we would be going p a r t of 

the time t o the d i s t r i c t o f f i c e and p a r t of the time t o the 

Environmental Bureau i n Santa Fe? 

A. Well, i f you were asking f o r exceptions, more 

than l i k e l y i t w i l l be on one p r o v i s i o n . The l i k e l i h o o d of 

asking f o r m u l t i p l e — 2 0 exceptions t o the r u l e , t h e r e 

would have t o be a l o t of c o n s i d e r a t i o n t o t h a t . I t would 

be up t o the operator t o choose i f they pursue those and 

the d i f f i c u l t y w i t h demonstrating those. 

Q. Correct. 

A. So i t would be only the exception t h a t would be 

considered. They could be working w i t h the d i s t r i c t o f f i c e 

t o get the r e s t of the permit a p p l i c a t i o n i n place. 

Q. So are you saying, then, t h a t as a general r u l e 

c o n s t r u c t i o n and — I'm a compliance guy, and so what I'm 

i n t e r e s t e d i n mostly now i s , w i t h the r u l e as you've 

proposed i t , how do we comply w i t h i t on an ongoing basis? 

So i s what I'm hearing t h a t you're t e l l i n g me i s t h a t f o r a 

temporary p i t we would continue t o look p r i m a r i l y a t the 

d i s t r i c t o f f i c e f o r — 

A. Anything — 

Q. — a l l those approvals? 

A. Anything not subject t o exception. 
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Q. But f o r an exception we would come back t o the 

Santa Fe Bureau? 

A. You could be applying — i t would depend on what 

— Well, l e t ' s put i t t h i s way. I f you're l o o k i n g a t an 

exception t o the s i t i n g c r i t e r i a — 

Q. Okay. 

A. — and i n t h a t you're l o o k i n g f o r two t h i n g s , 

placement of a temporary p i t and the dis p o s a l of the waste 

on s i t e , and you want t o challenge the s i t i n g c r i t e r i a , the 

50-foot-to-groundwater c r i t e r i a , they may impact c e r t a i n 

aspects of your permit. But the design and c o n s t r u c t i o n of 

your p i t , i t would not impact t h a t . The o p e r a t i o n a l 

requirements would not impact t h a t . 

Your closure p o r t i o n s of t h a t , i t would, and i t ' s 

only s i t i n g . So the r e s t of i t you can present t o them, as 

long as you meet the 100-mile radius and have a landowner 

— or surface owners are i n consent. So the r e are t h i n g s 

you can move forward w i t h w h i l e the exception i s being 

considered by Santa Fe. 

Q. Okay, but we wouldn't be able t o a c t u a l l y o b t a i n 

our permit u n t i l both the d i s t r i c t and the Environmental 

Bureau i n Santa Fe had completed t h e i r consideration? 

A. Yes, because i f your proposal i s o n - s i t e closure 

and you want t o place your temporary p i t a t a d i f f e r e n t 

distance, i f t h a t i s your only proposal, then i f Santa Fe 
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— i f the exception was not considered, you say you want t o 

p i t i t 10 f e e t from groundwater and Santa Fe denied t h a t , 

i f t h a t was the basis of your permit then r e a l l y a l l you 

would need t o do i s modify t h a t . 

Q. Okay. And how are we t o t r a c k who's on f i r s t — 

A. Well, since — 

Q. — between the d i s t r i c t and the Bureau? 

A. I guess we're looking at the exceptions being 

l i m i t e d upon request so i t would be easier t o process w h i l e 

the d i s t r i c t o f f i c e works on the r e s t of i t . So... 

Q. So we would be pursuing p a r a l l e l t r a c k s , then, 

w i t h you? Or we would apply separately t o the Bureau and 

separately t o the d i s t r i c t ? 

A. Well, the r e g u l a t i o n c l e a r l y s t a t e s i f you're 

pursuing an exception you f i l e w i t h Santa Fe. 

Q. Okay. And by t h a t — t h a t ' s a c t u a l l y a b e t t e r 

way of phrasing the question than I had come up w i t h . So 

the a c t u a l question i s , i f the permit includes an exception 

then does the whole permit s t a r t i n Santa Fe, or only 

the — 

A. I t would be up t o the operator t o decide — i f 

i t ' s something l i k e I said the s i t i n g c r i t e r i a , you say you 

want t o be w i t h i n 10 f e e t instead of 50 f e e t t o 

groundwater, i t would probably be advisable t o address 

Santa Fe, because once you get t h a t resolved you can 
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determine what you need t o do w i t h the r e s t of your 

a p p l i c a t i o n . I mean, t h a t would be an operator's c a l l , but 

i t would be smart t o resolve t h a t issue up f r o n t . 

Q. Okay. Now i n a number of cases throughout these 

r e g u l a t i o n s you made a comment t h a t a c o n d i t i o n was found, 

f o r example, i n the design and c o n s t r u c t i o n s p e c i f i c a t i o n s , 

t h a t the D i v i s i o n has then also proposed a p a r a l l e l 

p r o v i s i o n i n , f o r example, the o p e r a t i o n a l requirements. 

Do you remember t h a t discussion? 

A. I t ' s — I t ' s probably surface run-on, r u n o f f — 

Q. Things l i k e surface water run-on — 

A. — berm water r u n o f f 

Q. — and r u n o f f there? 

A. Yes, because you have t o c o n s t r u c t those 

f e a t u r e s . So under the c o n s t r u c t i o n p a r t we address t h a t . 

For operation, i f those — what the o p e r a t i o n 

requirements do i s , i f those features f a i l , i t gives the 

D i v i s i o n an o p p o r t u n i t y t o come i n and get the operator t o 

do something else than what they had o r i g i n a l l y done. 

Q. So i t then the D i v i s i o n ' s plan t o seek double 

p e n a l t i e s , one f o r the v i o l a t i o n of the o p e r a t i o n a l 

standard and another f o r a v i o l a t i o n of the c o n s t r u c t i o n 

and design standard? 

A. I d i d n ' t s t a t e t h a t . What I d i d s t a t e i s t h a t — 

You can look a t i t t h i s way: I f they were approved i n 
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t h e i r permit t o do those features as they had proposed t o 

them, t h a t would mean t h a t they were i n v i o l a t i o n of t h e i r 

permit. But since t h e i r permit was approved, they wouldn't 

be, because they were approved t o implement those measures. 

What I don't count on, because I've done 

enforcement before — i t ' s easier t o go out t h e r e and t e l l 

someone t o do something else or t o c o r r e c t i t , e s p e c i a l l y 

i f i t ' s an operation. 

Now would something be w r i t t e n up t o document 

t h a t ? I would hope, a b s o l u t e l y , t h a t they would have some 

s o r t of documentation, because i f they went out a week 

l a t e r and nothing had been done, then i t might r e q u i r e some 

type o f , you know, enforcement w i t h a f i n e . 

Q. But i t ' s your testimony today t h a t the D i v i s i o n 

i s not planning t o seek double enforcement, once on the 

c o n s t r u c t i o n and design grounds — 

A. I don't see — 

Q. — and once on the operation — 

A. — how you could bind someone t h a t — on the 

basis of something t h a t ' s allowed i n t h e i r p e rmit. 

Q. Thank you. What I ' d l i k e t o do now i s t o s o r t of 

s t a r t a t the f r o n t of the r e g u l a t i o n as you've proposed i t 

and work our way through the proposal from s t a r t t o f i n i s h . 

I t h i n k t h a t would probably be easiest f o r everyone. 

And my f i r s t question has t o do w i t h s e c t i o n 7.7, 
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which i s the d e f i n i t i o n s . And my question t o you i s , under 

the d e f i n i t i o n of permanent p i t , t h a t appears t o me t o 

include stormwater c o n t r o l f a c i l i t i e s , and I'm wondering i f 

i t ' s r e a l l y the D i v i s i o n ' s i n t e n t t o r e q u i r e a permit f o r a 

stormwater c o n t r o l f a c i l i t y . 

A. Are you t a l k i n g about a — 

Q. I f you look a t — I b e l i e v e the d e f i n i t i o n of 

permanent p i t i s E, which means a p i t , i n c l u d i n g a p i t used 

f o r the c o l l e c t i o n , r e t e n t i o n or storage of produced water 

or b r i n e t h a t i s constructed w i t h the c o n d i t i o n s and f o r 

the d u r a t i o n provided i n i t s permit and i s not a temporary 

p i t . 

A. So i s your question — I f I understand i t , your 

concern i s f a c i l i t i e s t h a t are pe r m i t t e d under the WQCC 

r e g u l a t i o n s ; i s t h a t correct? 

Q. I'm concerned i f I'm going t o i n s t a l l a 

stormwater d i v e r s i o n channel and i f I'm concerned about 

sediment erosion and my landowner who doesn't want t o have 

t h a t , and so I put i n a sedimentation basin or r e t e n t i o n 

pond i n order t o address t h a t s i t u a t i o n and t h a t — do I 

have t o o b t a i n a permit under Rule 50, as you're proposing? 

A. Well, I guess the question would be, i n order f o r 

t h a t water t o be d i v e r t e d t o those f e a t u r e s , you would 

s t i l l have t o have a d i v e r s i o n measure i n place, which the 

r u l e s r e q u i r e . So those measures would be issued — or 
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re g u l a t e d under t h i s permit. 

Q. Okay. And so I don't see t h a t your r u l e 

contemplates what I would c a l l f a c i l i t y p e r m i t t i n g , and so 

t o me — Would I have t o f i l e f o r one permit, one f o r my 

a c t u a l d r i l l i n g p i t , and one f o r my stormwater p i t i n t h a t 

case? 

A. These r e g u l a t i o n s only address those permit 

a c t i v i t i e s as covered under t h i s r u l e . Once again I ' l l 

s t a t e , the d i v e r s i o n measures t o d i v e r t t h a t water i s a 

d i f f e r e n t issue. 

Q. Well, Mr. — 

A. I mean, they p e r t a i n up under t h i s . Now the pond 

i t s e l f , i f i t ' s not incorporated i n t h i s process t o be 

pe r m i t t e d , i t would not be considered — i t ' s not used 

as — 

I guess we should go back t o the o b j e c t i v e of the 

r e g u l a t i o n and the scope. The scope s t a t e s t h a t p a r t 17 

ap p l i e s t o persons engaging i n o i l and gas development and 

prod u c t i o n i n New Mexico. 

Q. Right, but i f you look a t the o b j e c t i v e under 6, 

i t says t h a t the regulated p i t s , closed-loop systems, 

below-grade tanks and sumps used i n connection w i t h — 

A. I n connection w i t h — 

Q. — o i l and gas operations. 

A. — f o r the p r o t e c t i o n of p u b l i c h e a l t h , w e l f a r e , 
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yes. 

Q. And I would — 

A. So i t ' s i n connection w i t h the operations. 

Q. And so I would argue t h a t t h a t b r i n g s my 

stormwater p i t w i t h i n the ambit of your r e g u l a t i o n , 

p a r t i c u l a r l y i f you look a t the d e f i n i t i o n of p i t under 

19.15.1.7, or whatever the d e f i n i t i o n s e c t i o n i s . 

A. So — So I guess what you're s t a t i n g i s t h a t you 

plan t o use your stormwater p i t f o r the c o l l e c t i o n , 

r e t e n t i o n and storage of produced water or brine? I s t h a t 

what you're s t a t i n g ? 

Q. Well, no, because — 

A. Because t h a t ' s i n the d e f i n i t i o n . 

Q. That i s i n the d e f i n i t i o n . And i s i t the 

D i v i s i o n ' s p o s i t i o n , then, t h a t only p r o d u c t i o n of produced 

water and b r i n e i s included w i t h i n a permanent p i t ? 

A. That's what the d e f i n i t i o n s t a t e s . 

Q. Or i s the d e f i n i t i o n meant t o be the negative of 

the temporary p i t , which means a p i t i n c l u d i n g a d r i l l i n g 

or workover p i t which i s constructed w i t h the i n t e n t t h a t 

the p i t w i l l h old l i q u i d s ? 

A. Well i t says, And i s not a temporary p i t . So 

i t ' s both. I t has t o be both. I t ' s not or, i t ' s both. 

Q. So I can have a permanent p i t t h a t doesn't 

r e q u i r e a permit i f i t ' s going t o only c o n t a i n stormwater, 
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under your i n t e r p r e t a t i o n of the r e g u l a t i o n the D i v i s i o n i s 

proposing? 

A. Yes. I t would probably f o l l o w up under f e d e r a l 

r e g u l a t i o n s f o r an MPDS permit, though. 

Q. Okay, but your i n t e r p r e t a t i o n , speaking f o r the 

D i v i s i o n today, i s t h a t you would not r e q u i r e a p i t — or a 

permit f o r a permanent p i t t h a t would do stormwater, 

although you might f o r a temporary p i t ? 

A. I'm s o r r y , ask t h a t again. That wasn't c l e a r . 

Q. So your testimony today i s t h a t you would not 

r e q u i r e a p i t — a permit under Rule 50 f o r a permanent 

stormwater p i t i f I was using i t f o r stormwater c o n t r o l ? 

A. I f i t doesn't meet the d e f i n i t i o n of a permanent 

p i t i n i t s i n t e n t . 

Q. Okay. But i f I put i n a temporary stormwater 

p i t , then I would have t o get a permit under — 

A. I d i d n ' t make t h a t statement. We were discussing 

permanent p i t s . You j u s t added the t o p i c of — 

Q. Okay, w e l l — 

A. — temporary p i t s •— 

Q. — I ' l l go ahead and I ' l l — 

A. — and you d i d n ' t discuss t h a t , we d i d n ' t discuss 

t h a t i n d e t a i l . We were discussing the d e f i n i t i o n f o r 

permanent p i t s — 

Q. Okay. 
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A. — not temporary p i t s . 

Q. Okay, w e l l now I ' l l ask you the same question f o r 

a temporary p i t . What i s your opin i o n on whether or not I 

would need t o o b t a i n a permit f o r a temporary stormwater 

p i t , f o r example, during c o n s t r u c t i o n c l e a r i n g , a t a — 

A. Well, I guess my question would be, would t h a t 

temporary p i t be a d r i l l i n g or workover p i t ? 

Q. Well, I guess — i f I read the d e f i n i t i o n , i t 

says a p i t , i n c l u d i n g a d r i l l i n g or workover p i t , which i s 

constructed w i t h the i n t e n t t h a t i t w i l l h old l i q u i d s f o r 

less than s i x months and w i l l be closed i n less than one 

year. 

Now i s your i n t e r p r e t a t i o n , by i n c l u d i n g a 

d r i l l i n g or workover p i t , t h a t i n c l u d i n g i s l i m i t e d t o only 

the items t h a t are — f o l l o w i t ? 

A. Well, I guess, you know, there could be other 

types of p i t s used i n the production of o i l and gas, 

e s p e c i a l l y i n the storage of any type of waste m a t e r i a l , 

t h a t we would permit under t h a t . I don't know what they 

are offhand, but based on the d e f i n i t i o n of p a r t 1 of what 

a p i t i s — and we could go t o t h a t , and i t i s i n p a r t 1, 

s e c t i o n 7 — we might as w e l l j u s t s t a r t w i t h what's a p i t 

and then — 

Q. That would be great — 

A. — go from there —• 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

1702 

Q. — i f you would — 

A. — and maybe t h a t w i l l shed some l i g h t on t h i s . 

CHAIRMAN FESMIRE: Mr. Hiser, would you mind i f 

we s t a r t e d t h e r e i n the morning? 

MR. HISER: That would be f i n e w i t h me, Mr. 

Chairman. 

CHAIRMAN FESMIRE: Okay. There were se v e r a l 

people t h a t i n d i c a t e d t h a t they would l i k e t o make a 

statement on the record. 

Before we s t a r t , we have two kinds of statement 

on the record. The f i r s t i s the statement of p o s i t i o n , the 

second i s a sworn — i s sworn testimony. I f you decide t o 

make sworn testimony, you are subject t o cross-examination 

by the p a r t i e s i n t h i s case. But other than t h a t , we have 

very few r e s t r i c t i o n s . I t j u s t has t o be p e r t i n e n t and 

n o n - r e p e t i t i v e . So — Oh, yes, and we would ask t h a t f o l k s 

not applaud or boo or anything else when statements are 

made. 

Who would l i k e t o make the f i r s t statement? 

Why don't you come forward, s i r ? We ask t h a t you 

s t a r t w i t h your name. Would you l i k e t o be sworn? 

MR. THOMPSON: Yes, please. 

CHAIRMAN FESMIRE: Would you r a i s e your r i g h t 

hand? 

(Thereupon, the witness was sworn.) 
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CHAIRMAN FESMIRE: And l i k e I s a i d , j u s t s t a r t 

w i t h your name. 

PAUL THOMPSON, 

the witness h e r e i n , a f t e r having been f i r s t d uly sworn upon 

h i s oath, t e s t i f i e d as f o l l o w s : 

DIRECT TESTIMONY 

BY MR. THOMPSON: 

MR. THOMPSON: My name i s Paul Thompson, and I'm 

a small, very small, producer and a c o n s u l t i n g engineer 

from Farmington, New Mexico. And u n l i k e most of the people 

i n t h i s room, I have 25 years of on - l o c a t i o n experience 

w i t h d r i l l i n g and reserve p i t s , w hile I supervise the 

d r i l l i n g of hundreds of w e l l s throughout the San Juan 

Basin. 

I would l i k e t o l i m i t my comments today t o 

d r i l l i n g p i t s and d r i l l i n g p i t s s p e c i f i c a l l y i n the San 

Juan Basin only, since t h a t ' s where a l l of my experience 

l i e s . 

I ' d l i k e t o make two p o i n t s d u r i n g my testimony 

today. 

The f i r s t i s , I know what goes i n t o a reserve p i t 

i n San Juan Basin, and there should be no cause f o r 

concern. 

The second i s t h a t the proposed r u l e s w i l l 

e f f e c t i v e l y e l i m i n a t e a d d i t i o n a l d r i l l i n g i n the more 
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m a r g i n a l l y economic areas of the Basin, which i s c o n t r a r y 

t o the NMOCD mission of preventing waste and p r o t e c t i n g 

c o r r e l a t i v e r i g h t s . 

The m a t e r i a l i n a d r i l l i n g reserve p i t , u s u a l l y 

r e f e r r e d t o as mud, consists of three main components: 

d r i l l c u t t i n g s , water and mud a d d i t i v e s . 

As you know, the San Juan Basin can be described 

as a set of stacked mixing bowls, where every smaller bowl 

or every d i f f e r e n t - s i z e bowl represents a d i f f e r e n t 

f ormation. The top edge of each bowl or each fo r m a t i o n 

a c t u a l l y outcrops or i s on the surface along the edges of 

the San Juan Basin. As you take the shor t d r i v e from 

Farmington t o Shiprock you a c t u a l l y d r i v e through, on the 

surface, a l l the formations t h a t we produce i n the San Juan 

Basin. 

I have never heard of any land described between 

Farmington and Shiprock as being t o x i c . I t h i n k since the 

d r i l l c u t t i n g s are p a r t of the n a t u r a l environment, I t h i n k 

we can e l i m i n a t e d r i l l c u t t i n g s as a source f o r any 

p o l l u t i o n . 

Most of the w e l l s d r i l l e d i n the San Juan Basin 

use surface waters as the component i n the c i r c u l a t i n g 

system, surface waters t h a t e i t h e r come from the lakes, the 

r i v e r s or from municipal water supply. Again, since t h i s 

i s the same water t h a t flows through the San Juan Basin, 
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i t ' s hard t o imagine how t h i s water can adversely impact 

the few underground freshwater sources i n the Basin. 

That leaves mud a d d i t i v e s . A d d i t i v e s are added 

t o the water f o r various reasons, but p r i m a r i l y t o increase 

the v i s c o s i t y of the f l u i d t o help l i f t the d r i l l c u t t i n g s 

out of the wellbore. And I'm a c t u a l l y only aware of maybe 

a dozen chemicals a t the most t h a t we use as mud a d d i t i v e s 

i n the San Juan Basin. 

I'm not sure of the 170 d i f f e r e n t chemicals t h a t 

were included. Again, I'm only speaking of d r i l l i n g 

reserve p i t s i n the San Juan Basin. 

But the most common a d d i t i v e i s b e n t o n i t e , which 

i s a n a t u r a l c l a y mined i n Wyoming, or a s y n t h e t i c polymer 

c a l l e d guar-gel. The polymer, again, i s something t h a t ' s 

used as a food a d d i t i v e , so i t doesn't have any hazardous 

p r o p e r t i e s . And the bentonite, of course, i s j u s t mined 

from the surface, i t ' s a n a t u r a l element. Before p i t s were 

l i n e d , b e n t o n i t e was a very — d i d a very good j o b of 

l i n i n g the bottom of these reserve p i t s . 

A l i s t of the m a t e r i a l s a f e t y data sheets t h a t we 

use f o r the components i n our d r i l l i n g were supp l i e d w i t h 

the Walsh Engineering comments t h a t were p r e v i o u s l y 

s u p p l i e d t o the Commission. Aside from the dust hazard t o 

the men who are a c t u a l l y mixing the mud, these a d d i t i v e s 

are f a i r l y benign. 
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Therefore, since the d r i l l c u t t i n g s and water are 

n a t u r a l l y present and have always been n a t u r a l l y present i n 

the San Juan Basin, long before there was o i l and gas 

a c t i v i t i e s , i t seems i n t u i t i v e t o me t h a t the m a t e r i a l i n 

d r i l l i n g reserve p i t s poses no environmental t h r e a t and 

should be buried on s i t e . I n f a c t , from a remediation 

standpoint I t h i n k i t would be b e t t e r i f the d r i l l i n g p i t s 

were not p l a s t i c - l i n e d . 

Small producers i n New Mexico do not set the 

p r i c e a t which we s e l l our gas, which I'm sure i s not news 

t o you a l l . We receive the p r i c e of gas d i c t a t e d by the 

n a t i o n a l gas market, which takes i n t o account the supply 

and demand and p i p e l i n e a v a i l a b i l i t y f o r the consuming 

regions of the country. 

Since n a t u r a l gas i s a commodity, our gas i s the 

same as Wyoming gas or Oklahoma gas. We are not able t o 

pass on any increased costs f o r d r i l l i n g , p r o d u c t i o n , 

t r a n s p o r t a t i o n or r e g u l a t i o n t o the p r i c e of our product. 

During the past two years, the p r i c e of n a t u r a l 

gas a t the w e l l head has s t a b i l i z e d around s i x d o l l a r s , 

w h i l e the cost f o r d r i l l i n g the same years has n e a r l y 

doubled. Therefore, the p r o f i t margin f o r d r i l l i n g new 

reserves i n the more marginal p a r t s of the San Juan Basin 

has shrunk s i g n i f i c a n t l y . This explains the lower d r i l l i n g 

a c t i v i t y i n the San Juan Basin i n 2007 versus 2006. 
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Unfortunately f o r me and f o r most of my small 

independent c l i e n t s , we own the leases i n the more marginal 

p a r t s of the Basin. I f these proposed p i t r u l e s go i n t o 

e f f e c t , most i f not a l l of our proposed d r i l l i n g p r o j e c t s 

w i l l become uneconomic ventures. I t won't be a matter of 

not making as much money, i t w i l l be a case of not d r i l l i n g 

a t a l l . These proposed r e g u l a t i o n s w i l l , i n e f f e c t , be 

t a k i n g p roperty from my c l i e n t s w i t h o u t j u s t compensation 

and w i l l r e s u l t i n a considerable amount of clean-burning 

n a t u r a l gas being l e f t i n the ground. 

I t appears t o me t h a t the proposed p i t r u l e i s 

d i a m e t r i c a l l y opposed t o the NMOCD's mission r e l a t i n g t o 

the conservation of o i l and gas, the p r e v e n t i o n of waste 

and the p r o t e c t i o n of c o r r e l a t i v e r i g h t s . I encourage you 

not t o pass these unnecessary and excessive r e g u l a t i o n s . 

CHAIRMAN FESMIRE: Thank you, Mr. Thompson. 

I s t here any question from the attorneys? 

MR. BROOKS: Just one from us, Mr. Chairman. 

CHAIRMAN FESMIRE: From t h e OCD? 

MR. BROOKS: From the OCD, yes. 

EXAMINATION 

BY MR. BROOKS: 

Q. I'm so r r y , I f o r g o t your name. 

A. Paul Thompson. 

Q. Mr. Thompson. You mentioned gas being l e f t i n 
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the ground. This would be l e f t i n the ground because a t 

present p r i c e s and present costs, i n your o p i n i o n , w i t h the 

added r e g u l a t o r y burden i t wouldn't be economic t o produce, 

co r r e c t ? 

A. That's c o r r e c t . 

Q. And — But a t some f u t u r e time, i f the p r i c e went 

t o a higher l e v e l , i t might be economic even w i t h t he 

a d d i t i o n a l waste disposal costs, correct? 

A. I t might be, yes. 

Q. So i t wouldn't be permanently l e f t i n the ground 

i f you assume the p r i c e i s going t o continue t o r i s e ? 

A. I f you assume the p r i c e i s going t o go up, then 

i t ' s p o s s i b l e . 

MR. BROOKS: That's a l l . 

CHAIRMAN FESMIRE: Mr. Hiser, any questions? 

EXAMINATION 

BY MR. HISER: 

Q. With regard t o what Mr. Brooks j u s t s a i d , are 

the r e any r e s e r v o i r e f f e c t s , where i f you stop p r o d u c t i o n 

on a r e s e r v o i r you can't recover i t i n the f u t u r e ? 

A. You're probably g e t t i n g out of my range of 

ex p e r t i s e , I'm sorr y . 

MR. HISER: Okay, thank you. 

CHAIRMAN FESMIRE: Mr. Carr? 

EXAMINATION 
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BY MR. CARR: 

Q. Mr. Thompson, i f you shut these gas w e l l s i n or 

don't d r i l l them, i s there — i s there e x i s t i n g 

i n f r a s t r u c t u r e a v a i l a b l e t o you t o move gas i f you d r i l l i t 

now? 

A. There i s , yes. 

Q. And i f you defer d r i l l i n g f o r an extended p e r i o d 

of time, i s i t possible t h a t i n f r a s t r u c t u r e might not s t i l l 

be there? 

A. What happens when you're, you know, a small 

producer, where you don't d r i l l w e l l s c o n t i n u a l l y through 

the year, i s t h a t you're a t the l a s t end of a d r i l l i n g - r i g 

c o n t r a c t . So what happens i s , when the p r i c e of gas goes 

up, everybody wants t o d r i l l t h e i r w e l l s , and the small 

independent producer has t o w a i t i n l i n e t o get a r i g . 

Therefore, you know, we would be — That's j u s t how the 

food chain works. 

Q. Your testimony was t h a t i f the r u l e s were enacted 

or adopted, t h a t i t was your opinion t h a t c e r t a i n w e l l s 

wouldn't be d r i l l e d ; i s t h a t what I heard you say? 

A. I have had c l i e n t s already t e l l me t h a t , yes, 

s i r . 

Q. And i f the p r i c e of gas doesn't go up t o some 

l e v e l t o support new development a t a l a t e r date, those 

reserves might never be produced; i s t h a t f a i r t o say? 
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A. That's c o r r e c t , yes. 

Q. Thank you. 

CHAIRMAN FESMIRE: Ms. Foster? 

MS. FOSTER: No questions, thank you. 

CHAIRMAN FESMIRE: I'm so r r y , I d i d n ' t hear you. 

(Laughter) 

MS. FOSTER: No questions. 

CHAIRMAN FESMIRE: Dr. Neeper? 

DR. NEEPER: Just one question. 

EXAMINATION 

BY DR. NEEPER: 

Q. You have described the p i t contents as mainly 

b e n t o n i t e and polymer and d r i l l c u t t i n g s , which are f a i r l y 

benign substances. Are cau s t i c substances such as calcium 

oxides, or even hydroxide or s i m i l a r c a u s t i c agents added t 

the mud? 

A. Yes, we do add sodium hydroxide t o r a i s e the pH 

at times. We also add lime a t times t o f l o c c u l a t e d r i l l 

c u t t i n g s and r a i s e the pH. However, these are chemicals 

t h a t you add t o your swimming pool too. 

Q. I s the pH l e v e l i n the p i t s a t a harmful l e v e l , 

or i s i t more l i k e the l e v e l i n your swimming pool? 

A. I t ' s l i k e 8. 

Q. And do you take t h a t from the measurements? 

A. Yeah, we do mud-checks d a i l y , yes. 
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DR. NEEPER: Thank you. 

CHAIRMAN FESMIRE: Mr. Jansen? 

MR. JANTZ: No questions. 

CHAIRMAN FESMIRE: Commissioner Bailey? 

COMMISSIONER BAILEY: No questions. 

COMMISSIONER OLSON: No questions. 

EXAMINATION 

BY CHAIRMAN FESMIRE: 

Q. Mr. Thompson, on the question of the p r i c e of gas 

and the f u t u r e p r i c e of gas, you're aware t h a t the p r i c e of 

o i l has gone up r e c e n t l y , haven't you? 

A. Yes. 

Q. Over t h a t same two-year p e r i o d , f i g h t ? 

A. Yes. 

Q. Okay. You don't happen t o know on a BTU basis 

what the p r i c e of gas today would be i f i t were the same as 

o i l , do you? 

A. What the p r i c e of gas would be i f i t ' s the same 

as o i l ? Well, i f they use the 6 - t o - l r a t i o , you know, 

you're l o o k i n g a t what? F i f t e e n d o l l a r s ? 

Q. Okay. So i f o i l stays where i t i s or, you know, 

doesn't come down d r a s t i c a l l y , can we expect the p r i c e of 

gas t o go up i n the r e l a t i v e l y near f u t u r e ? 

A. I don't believe so. Again, we're probably 

outside my area of expe r t i s e , but there are very few 
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markets where gas and o i l a c t u a l l y compete f o r the same 

market anymore. You know, the BTU spread i s more of a 

marketing ploy or a — you know, a measurement. 

But the f a c t of the matter i s , you know, your gas 

probably i s n a t u r a l gas. You can't convert t o f u e l o i l 

very q u i c k l y , nor can someone i n the northeast t h a t ' s using 

f u e l o i l convert t o n a t u r a l gas very q u i c k l y . So b a s i c a l l y 

we've already e l i m i n a t e d most of our manufacturing t h a t 

uses gas and o i l , t h a t can switch back and f o r t h . So i f 

you're a pharmaceutical company and you're using n a t u r a l 

gas, you have t o continue t o use the same. 

Q. Okay. 

A. So again, I t h i n k t h a t , no, the gas market i n the 

United States i s b a s i c a l l y a domestic market because 

there's not t h a t much imports of n a t u r a l gas. I t ' s l i m i t e d 

by p i p e l i n e capacity, and i t serves a d i f f e r e n t market than 

o i l . So I t h i n k they're two d i f f e r e n t t h i n g s . 

Q. Are you f a m i l i a r w i t h carbon s e q u e s t r a t i o n and 

coal and the e f f e c t s t h a t the pending r u l e s i n carbon 

se q u e s t r a t i o n might do t o the costs of coal generation and 

the e l e c t r i c business? 

A. No. 

CHAIRMAN FESMIRE: Okay, I have no f u r t h e r 

questions. Any r e d i r e c t of t h i s witness? Would i t be a 

r e d i r e c t ? 
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(Laughter) 

CHAIRMAN FESMIRE: Mr. Thompson, thank you very 

much. Who else would be i n t e r e s t e d i n doing a — S i r , do 

you want t o be sworn, or do you want t o — 

MR. MATTHEWS: I ' d l i k e t o be sworn i n . 

CHAIRMAN FESMIRE: Okay, would you please r a i s e 

your r i g h t hand? 

(Thereupon, the witness was sworn.) 

CHAIRMAN FESMIRE: And please s t a r t w i t h your 

name, s i r . 

BUTCH MATTHEWS. 

the witness h e r e i n , a f t e r having been f i r s t d u l y sworn upon 

h i s oath, t e s t i f i e d as f o l l o w s : 

DIRECT TESTIMONY 

BY MR. MATTHEWS: 

MR. MATTHEWS: My name i s Butch Matthews. I own 

M&R Trucking out of Farmington. I've been i n t h i s business 

f o r — l e t ' s see, since 1980 i n the t r u c k i n g i n d u s t r y . 

One of the t h i n g s I t h i n k everybody i s 

over l o o k i n g i s the job impact here. Forty percent of our 

business i n San Juan Basin i s around the d r i l l i n g s i t e . 

These jobs, these d r i v e r s , are $60,000, $70,000-a-year 

employees. I f we impose these laws, or t h i s rulemaking, 

we're t a k i n g away the jobs from the s t a t e . 

A l l our supplies — I am a New Mexican, I'm very 
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proud of my s t a t e , I'm very proud of my i n d u s t r y . I t h i n k 

we've come a long ways. I f you d r i v e on our e x i s t i n g 

l o c a t i o n s now, our operators have a l o t of p r i d e i n what 

they do and how they handle t h e i r business and what they 

expect of us as vendors f o r them. 

I f you walk i n the r e t a i l market — t h i s i s one 

of the t h i n g s I ' l l compare t o , day i n , day out. I f we walk 

around the r e t a i l markets i n the d i f f e r e n t towns w i t h i n the 

s t a t e , i f you go through t h e i r parking l o t s y o u ' l l f i n d o i l 

spots everywhere. Y o u ' l l not f i n d them on our l o c a t i o n s . 

I mean, we d i d a good job about our environmental h e a l t h . 

My company of 170 employees, we have two f u l l -

time environmental h e a l t h and s a f e t y people on s t a f f , plus 

t h e i r support s t a f f . We take a l o t of p r i d e i n the jobs we 

do. 

When they're t a l k i n g about the economic downturn 

of the i n d u s t r y , we see i t coming. 

My s t a r t o f f i n the business was a d r i l l i h g - m u d 

engineer. The muds and the chemicals t h a t we've used a t 

the time and what we're using now are — I t h i n k are very 

safe. I have not experienced any personal e f f e c t s w i t h any 

of my employees over contamination. We haul i t a l l the 

time, we're around i t a l l the time. 

And I t h i n k we ought t o t h i n k about the employees 

of the s t a t e . These are New Mexican jobs. You know, a l l 
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our s t u f f we buy — I'm very proud of my s t a t e , so I buy 

l o c a l l y . I buy my tru c k s from a l o c a l dealer, I buy my 

t i r e s from a l o c a l t i r e dealer, I buy my p a r t s from a l o c a l 

dealer, I buy my f u e l from a l o c a l dealer, I buy my pickups 

from a l o c a l dealer. I put i n t o New Mexico. 

My employees i n t u r n buy t h e i r homes here, shop 

here, l i v e here. We're t a k i n g away from them. The end 

r e s u l t i s them, t h a t ' s what we're supposed t o be a l l about. 

That's a l l I have t o say. 

CHAIRMAN FESMIRE: Thank you, Mr. Matthews. 

Are there any questions of t h i s witness? 

MR. BROOKS: Yes, Mr. Chairman, w i t h the 

Commission's permission. 

EXAMINATION 

BY MR. BROOKS: 

Q. Mr. Matthews, does your company — would your 

company — your t r u c k i n g company, would they do waste 

hauling? 

A. Well i f we're not doing no d r i l l i n g we won't. 

Q. But t h a t i s w i t h i n the purview of your business, 

c o r r e c t ? 

A. Okay, l e t me go back t o something. You're 

c a l l i n g i t a waste, okay? So the Department of 

Tra n s p o r t a t i o n gets t o get t h e i r hand i n the d e a l . 

Q. Yes, s i r . 
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Q. How are you going t o c l a r i f y the waste? What are 

we going t o c l a r i f y t o haul i t with? What are the r u l e s 

w i t h i t ? I s i t — you're going t o c a l l i t — you're 

c a l l i n g i t hazardous, you're c a l l i n g i t something we have 

t o deal w i t h , so how are we going t o c l a r i f y i t ? 

Q. We're not c a l l i n g i t hazardous waste. You 

understand t h a t , don't you? 

A. Okay, w e l l , why are we disposing of i t o f f - s i t e 

i f i t ' s not hazardous? 

Q. Well, perhaps I'm being ~ 

A. I'm not sure where you're — 

Q. — perhaps I'm going beyond your e x p e r t i s e 

here — 

A. Okay. 

Q. — because hazardous waste i s a l e g a l term, but 

I'm j u s t t r y i n g t o c l a r i f y i f your company i s — i f t h a t i s 

w i t h i n the purview 6f your business, h a u l i n g waste, 

o i l f i e l d waste? 

A. No, s i r . I do haul produced water. 

MR. BROOKS: Okay, I guess t h a t ' s a l l my 

questions. 

CHAIRMAN FESMIRE: Ms. Foster? 

EXAMINATION 

BY MS. FOSTER: 

Q. Mr. Matthews, you sta t e d t h a t you have 170 
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employees i n your company? 

A. Yes, ma'am. 

Q. And not a l l those f o l k s are truckers? 

A. No, ma'am, they're not. 

Q. And have you had conversations w i t h your c l i e n t s 

on the impact of t h i s rule? 

A. Yes, ma'am, I have. 

Q. And could you r e l a t e f o r the Commission what the 

substance of those conversations was? 

A. Due t o the economic f a c t o r , the d r i l l i n g would 

stop. Economics w i l l slow down our d r i l l i n g . 

Q. Okay, the economics w i l l slow down your d r i l l i n g . 

Would they give you any s o r t of a percentage? 

A. Well, r i g h t now — no, not a p a r t i c u l a r 

percentage, but i t would be very s l i m , the amount of 

d r i l l i n g t h a t we are c u r r e n t l y seeing, okay, i n these jobs. 

And t h i s money would be spent somewhere else, another 

s t a t e . 

Q. Now based on the conversations t h a t you've had 

w i t h your c l i e n t s , are you going t o r e a d j u s t your 

o p e r a t i o n a l s t r u c t u r e a t a l l i n the near f u t u r e ? 

A. Well, f i r s t of a l l , I b u i l t a l l my business i n 

the State of New Mexico. Okay? I know i t w e l l , I know the 

i n d u s t r y w e l l , I know my c l i e n t s w e l l . So would I go 

somewhere else? May have t o . But what's going t o be up 
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the r e t o compete w i t h before we get there? Am I going t o 

be able t o move my employees t h a t I have, t h a t ' s been w i t h 

me — you know, employee's t h a t been w i t h 20-plus years 

from the time of s t a r t ? 

Our turnover r a t e i s f a i r l y s m all, we've b u i l t a 

very s t r o n g company. So i t ' s l i k e what do you do? I'm not 

sure, I don't have t h a t answer y e t . 

Q. So a l a y o f f of employees i s not a c o n s i d e r a t i o n 

f o r your company? 

A. I t would be a l a y o f f . 

Q. And could you give us a percentage of what you 

t h i n k you might have t o lay o f f ? 

A. Well, w i t h the d r i l l i n g side of our business 

being 4 0 percent, I would presume t h a t we'd probably l a y 

o f f 3 0 percent. 

MS. FOSTER: Thank you, no f u r t h e r questions? 

CHAIRMAN FESMIRE: Commissioner Bailey? 

COMMISSIONER BAILEY: I don't have any questions. 

CHAIRMAN FESMIRE: Commissioner Olson? 

COMMISSIONER OLSON: No questions. 

DR. BARTLIT: I had a question. 

CHAIRMAN FESMIRE: Dr. B a r t l i t ? 

EXAMINATION 

BY DR. BARTLIT: 

Q. I have one question. Mr. Matthews, have you been 
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present when there's been testimony and cross-examination 

regarding t h a t testimony about the problems due t o 

increased t r u c k t r a f f i c and accidents on the highway due t o 

increased t r u c k t r a f f i c i f these r u l e s pass? 

A. That i s one t h i n g we're involved w i t h . No, I 

have not been present a t any other testimony, okay? But 

i t ' s one t h i n g we deal w i t h every day, i s landowner 

complaints about t r u c k t r a f f i c , highway usage. 

One t h i n g you can do i s — I ' m very proud of our 

company — i s , we're a l l regulated by the f e d e r a l 

Department of Transportation. 

I f you go up and look up on t h e i r website and you 

look a t the DOT number, y o u ' l l f i n d out t h a t we're one of 

the top t r u c k i n g companies i n the n a t i o n , as f a r as s a f e t y 

concerns. 

Q. I'm s p e c i f i c a l l y t a l k i n g , though, about increased 

t r u c k t r a f f i c — 

A. Increased t r u c k t r a f f i c w i l l — 

Q. — mileage d r i v e n because these r e g u l a t i o n s were 

passed. 

A. You would create a l o t of problems. Yes, s i r , 

you would. 

EXAMINATION 

BY CHAIRMAN FESMIRE: 

Q. Mr. Matthews, t h a t leads me t o an i n t e r n a l 
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inconsistency here. We should not pass t h i s r u l e f o r — 

among other reasons, because i t w i l l r e s u l t i n the l a y o f f 

of t r u c k e r s and decrease t r u c k i n g . Yet one of the 

arguments against the r u l e i s t h a t i t w i l l increase 

t r u c k i n g — t r u c k t r a f f i c . I guess I don't understand 

t h a t . 

A. Well, my understanding i s , we won't be doing any 

d r i l l i n g . 

Q. But doesn't t h a t solve the problem of increased 

t r u c k i n g — 

A. Well, t h a t solves the problem, because we won't 

be t r u c k i n g anything then. 

Q. Okay, so — I guess t h i s i s j u s t an i n t e r n a l 

inconsistency, I don't know how t o overcome i t , but i t 

seems l i k e a s e l f - c o r r e c t i n g problem i f t h a t ' s the 

argument. 

I f the argument i s , you know, we're going t o have 

more t r u c k s on the road and t h a t t h a t ' s an e v i l , i s n ' t t h i s 

c o r r e c t i n g t h a t e v i l ? 

And I'm not saying t h a t I see i t as an e v i l , but 

do you see my problem there? 

A. Well, maybe I don't understand your question. My 

understanding i s , i f there's no d r i l l i n g we're not going t o 

be moving equipment and doing the supply-chain s t u f f t h a t 

we're doing. 
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So t h a t would create l a y o f f s . Okay? I f there's 

no d r i l l i n g , there's no waste t o haul. 

Q. Right, but I don't t h i n k I'm making myself c l e a r , 

then. 

I f increased t r u c k t r a f f i c i s an e v i l , t h i s i s a 

s o l u t i o n t o t h a t e v i l . 

And I'm not saying t h a t t h a t ' s — you know, t h a t 

t h a t should be considered, but i t seems t o me l i k e i f the 

argument i s t h a t we shouldn't have as many t r u c k s on the 

road, then t h a t i s not a negative t o the argument t h a t 

we're making here. 

A. Okay, are we going t o haul them t o a c e n t r a l 

s i t e , or are we going t o bury on-site? 

Q. Well, t h a t ' s — you know, t h a t ' s one of the 

options t h a t we're looking a t . 

A. Okay. 

Q. But I guess I d i d n ' t make myself c l e a r enough. 

A. I've got a t h i c k head, i t ' s not going through. 

CHAIRMAN FESMIRE: Okay, thank you very much. 

Are t h e r e any other questions of t h i s witness? 

Okay, thank you very much, Mr. Matthews. 

Why don't you come forward, s i r ? 

MR. WIELAND: Thank you. 

CHAIRMAN FESMIRE: Do you want t o be sworn, or do 

you want t o j u s t make a statement? 
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MR. WIELAND: I ' d l i k e t o be sworn, please. 

CHAIRMAN FESMIRE: Okay. 

BARRY WIELAND, 

the witness h e r e i n , a f t e r having been f i r s t duly sworn upon 

h i s oath, t e s t i f i e d as f o l l o w s : 

DIRECT TESTIMONY 

BY MR. WIELAND: 

MR. WIELAND: Thank you a l l f o r having me today. 

My name i s Barry Wieland. I l i v e i n Farmington, New 

Mexico, and I am employed by Weatherford I n t e r n a t i o n a l . 

I r e a l i z e t h a t the Commission has asked us t o not 

be too redundant, but I need t o go over a few items about 

employee r e d u c t i o n . 

The State of New Mexico, as of 2004, employed 

13,000 d i r e c t jobs and 14,000 service sector jobs i n the 

o i l and gas business. 28,000 people. That's p r e t t y 

s i g n i f i c a n t . 

At Weatherford, c u r r e n t l y , as of Friday, we 

employ 240 employees. We have s i x Weatherford o f f i c e s i n 

Farmington, New Mexico. I can break them down f o r you, but 

the t o t a l i s 240 people. We have had discussions, i f the 

closed-loop system comes i n t o e f f e c t , i t has — w i l l have 

adverse e f f e c t and w i l l cause unemployment i n my — under 

my 240 employees. We're c a l c u l a t i n g about 50 percent of 

those employees. 
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On top of t h a t , we're also concerned — one of 

our major concerns i s the c h i l d r e n of the s t a t e . And I 

might be i n c o r r e c t here, but there are nine producing 

counties i n the State of New Mexico, and they go i n t o the 

— severance taxes and ad valorem taxes goes i n t o a s p e c i a l 

fund. These funds are r e d i s t r i b u t e d as block grants t o 

every i n d i v i d u a l county i n the s t a t e , which goes t o help 

b u i l d schools and maintain school, books, teachers' 

s a l a r i e s , e t cetera. We f e e l t h a t t h a t could be very 

d e t r i m e n t a l t o the c h i l d r e n of the s t a t e i f t h i s r u l e i s 

passed. 

Also on top of t h a t , we f e e l l i k e t h e r e might be 

a cascade e f f e c t . That i s t h a t i f a l l these employees 

s t a r t l o s i n g jobs, j u s t not a t Weatherford but on a s t a t e 

l e v e l from Lea County t o San Juan County, you know, we f e e l 

l i k e i t w i l l cause the housing i n d u s t r y t o s u f f e r , we're 

going t o see for e c l o s u r e s , crime r a t e s are going t o go up, 

a l l the bad t h i n g s t h a t go around, the bacon i n d u s t r y 

s u f f e r s , a l l the t h i n g s t h a t go wrong w i t h bad economy. 

And we f e e l l i k e — Weatherford f e e l s l i k e t h i s i s — we've 

got p o t e n t i a l f o r t h i s t o happen. 

And r e a l l y t h a t ' s a l l I had today. Appreciate 

i t . 

CHAIRMAN FESMIRE: Any questions of Mr. Wieland? 

MR. BROOKS: No questions, Mr. Chairman. 
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MR. HISER: No questions. 

THE WITNESS: I would l i k e t o s t a t e t h a t — One 

gentleman r e f e r r e d t o us as a 2000-pound g o r i l l a . I ' d l i k e 

t o s t a t e t h a t I'm only 270 pounds of t h a t g o r i l l a , so... 

(Laughter) 

CHAIRMAN FESMIRE: Mr. Wieland, we're not done 

yet. 

THE WITNESS: Oh, a l l r i g h t . 

CHAIRMAN FESMIRE: I'm going t o make a comment 

about a guy my si z e can worry about the baking i n d u s t r y . 

THE WITNESS: A l l r i g h t . 

CHAIRMAN FESMIRE: Ms. Foster, d i d you — 

MS. FOSTER: No questions, thank you. 

CHAIRMAN FESMIRE: Doctor? 

DR. NEEPER: (Shakes head) 

CHAIRMAN FESMIRE: Mr. Jantz? 

MR. JANTZ: No questions. 

CHAIRMAN FESMIRE: Commissioner? 

COMMISSIONER OLSON: No questions. 

CHAIRMAN FESMIRE: Mr. Wieland, thank you very 

much. 

THE WITNEiSS: Thank you very much again. 

CHAIRMAN FESMIRE: I s there anybody else who 

would l i k e t o make a comment? 

Come forward, s i r . You've heard the options 
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before, what's your choice? 

MR. CAVE: I'm j u s t going t o make a statement. 

CHAIRMAN FESMIRE: Okay. 

MR. CAVE: My name i s Jimmy Cave, I own Cave 

Enterprises i n Farmington, New Mexico. We've been i n 

business f o r — since 1999. My primary business i s t u b u l a r 

sales t o the d r i l l i n g i n d u s t r y . I've got 13 employees. 

I'm not going t o go i n t o the e f f e c t of what i t ' s going t o 

do t o my business. 

I've been s i t t i n g back here l i s t e n i n g , and as f a r 

as the impact t o my business, i s , the — mine i s a very low 

p r o f i t margin business. Our sales, our revenue i s about a 

m i l l i o n and a h a l f per month, which c o r r e l a t e s t o about 

$40,000 a month i n gross r e c e i p t s tax. I operate on a very 

small budget. I r e l y on my customers t o pay on time, and 

i t i s going t o k i l l me and my e i g h t employees i f t h i s goes 

through. 

I've l i v e d i n Farmington a l l my l i f e , and my dad 

has been i n the ranching — he grew up i n the ranching 

business. You know, he grew up i n west Texas. He had — 

had permits on h i s — he had o i l and gas on h i s p r o p e r t i e s . 

We have s i x c h i l d r e n i n our f a m i l y . He has 2 5 

gran d c h i l d r e n . We a l l l i v e i n San Juan County. Not a l l of 

us are i n the o i l and gas business. 

We a l l d r i n k the water, we've l i v e d t h e r e . There 
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has never been a reported case i n Farmington — There's 

over 200 producing w e l l s i n Farmington c i t y l i m i t s . There 

has never been a case where d r i l l i n g has impacted the 

groundwater. 

And t h a t ' s — O i l and gas i s one of the most 

re g u l a t e d e n t i t i e s i n the s t a t e . We've got two i n d i v i d u a l 

areas, we've got n o r t h and we've got south. Our s i t u a t i o n 

i n San Juan County i s a l i t t l e d i f f e r e n t . We run o f f of 

r e g u l a t i o n s . 

As f a r as the — They use a model of Dulce, New 

Mexico, f o r our area i n Farmington. I don't understand. I 

don't know where t h a t comes from. 

And I thank you f o r the time, and I'm s o r r y I'm 

emotional about i t , and i t ' s something I want you t o r e a l l y 

consider about the small business i n New Mexico. 

Thank you. 

CHAIRMAN FESMIRE: Thank you. Mr. Cave. 

Anyone else? Okay — Yes, ma'am? 

MS. McCANN: I j u s t want t o say — I don't need 

t o be under oath, but I've been reading about Four Corners 

area — 

CHAIRMAN FESMIRE: Could you s t a r t w i t h your 

name, please, ma'am? 

MS. McCANN: Oh, Colleen McCann. The t h i n g s I've 

been reading about Four Corners area i s t h a t they have f i v e 
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times higher b i r t h defects than anywhere else i n the 

n a t i o n , and I r e a l l y do t h i n k t h a t we should have a closed-

loop system. According t o OCD, 800 instances of 

groundwater contamination from o i l and gas i s due t o p i t s . 

So I mean t h a t you guys are saying we have groundwater 

contamination. I t h i n k we need t o p r o t e c t i t . This area 

i s very s e n s i t i v e t o groundwater. He's t a l k i n g about 10 

f e e t i n l i n i n g a p i t , 10 f e e t above groundwater? That's 

r i d i c u l o u s . 

That's a l l I have t o say. 

CHAIRMAN FESMIRE: Thank you, Ms. McCann. 

Anyone else? Why don't you come forward, s i r ? 

MR. TALBOT: I j u s t wanted t o make a statement. 

CHAIRMAN FESMIRE: Okay. Could you s t a r t w i t h 

your name, please? 

MR. TALBOT: My name i s Steve Talbot, 

T-a-l-b-o-t, and I l i v e i n C e r r i l l o s . And I j u s t wanted t o 

make a comment i n support of the proposed r u l e s , and I 

wanted t o thank you f o r t a k i n g them under c o n s i d e r a t i o n . 

That's a l l . 

CHAIRMAN FESMIRE: Thank you, Mr. Talbot. 

S i r , you had a statement t h a t you wanted t o make? 

MR. AAGESON: My name i s Tom Aageson, and I'm 

speaking i n favor of the closed-loop, p i t l e s s d r i l l i n g 

system. But I also have been i n business most of my l i f e , 
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and I hear the issues r a i s e d by the people i n business i n 

these areas, and I t h i n k i t ' s probably a p p r o p r i a t e also f o r 

the Department of Economic Development t o look a t how t o 

keep our o i l and gas i n d u s t r y competitive as w e l l . 

There are a l o t of fe a r s . I n t h i s county, or i n 

t h i s c i t y , they've r a i s e d the minimum wage s u b s t a n t i a l l y , 

saying t h a t businesses would f o l d . And a few marginal ones 

might have, but a c t u a l l y the economy prospered, even though 

minimum wages went up s u b s t a n t i a l l y , which meant the 

business people l i k e myself had t o deal w i t h increased 

labor costs. 

And so I t h i n k there may be s o l u t i o n s t o t h i s , 

and I t h i n k both sides need the b e n e f i t . Perhaps the 

business — the Bureau of Economic Research could help i n 

t h i s area, because i f i t i s t r u e t h a t t h i s w i l l n e g a t i v e l y 

impact the i n d u s t r y , then we have t o look a t how the 

i n d u s t r y too can be helped by the s t a t e . But a t the same 

time, I t h i n k t h i s i s the way t o preserve groundwater and 

the beauty of New Mexico, because d r i l l i n g i s being t e s t e d 

i n a l o t of d i f f e r e n t places i n our community. 

Thank you. 

CHAIRMAN FESMIRE: Thank you. Mr. Aageson, would 

you s p e l l your l a s t name f o r the cour t r e p o r t e r ? 

MR. AAGESON: Yes, two a's: A-a-g-e-s-o-n. 

CHAIRMAN FESMIRE: Thank you, s i r . 
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MR. AAGESON: Thank you. 

CHAIRMAN FESMIRE: I s there anybody else who 

would l i k e t o make a statement? 

Would you come forward, please, ma'am? Would you 

l i k e t o be sworn, or would you — 

MS. AAGESON: No thank you. 

CHAIRMAN FESMIRE: Okay, could you s t a r t w i t h 

your name, please? 

MS. AAGESON: Yes, my name i s Carol Aageson. 

Same s p e l l i n g , A-a-g-e-s-o-n. I'm here t o r e s p e c t f u l l y 

request and urge the Commission t o enact the closed-loop — 

the closed d r i l l i n g as a mandatory r e g u l a t i o n . 

I n 1993 I had a chemical i n j u r y from solv e n t s . 

I t wasn't from o i l and gas d r i l l i n g , but I know what i t ' s 

l i k e t o be poisoned by a chemical. I was very, very i l l 

f o r 11 years. I was homebound f o r a l o t of those years. 

I t ' s t r u l y by the grace of God t h a t I'm here r i g h t now. 

Children were mentioned. Children are the most 

vu l n e r a b l e t o any chemical contamination because of t h e i r 

— t h e i r organ systems are not f u l l y developed. 

I t h i n k the bottom l i n e has t o be the common 

good. I don't want people t o lose t h e i r employment, but I 

do t h i n k t h e r e are c r e a t i v e ways t o see t h a t t h a t doesn't 

happen. 

I t h i n k the model should r e a l l y be, F i r s t , do no 
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harm, as the medical profession does. And i f i t means t h a t 

the o i l and gas i n d u s t r y makes a few less d o l l a r s , the 

common good has t o be a primary c o n s i d e r a t i o n . 

Even l i n e d p i t s do leak. Most of these chemicals 

would never be traced t o an i l l n e s s . You know, I keep 

hearing t h a t we don't have any proof. Well, someone gets 

cancer 2 0 years down the road, and you never r e a l l y know. 

I t ' s my understanding t h a t many chemicals are 

p r o p r i e t a r y , o i l and gas d r i l l i n g companies don't have t o 

re v e a l what they are. Some of them are t a s t e l e s s , t hey're 

odorless. You could have i t i n your water; you would not 

even know you were d r i n k i n g i t u n t i l you were i l l . 

Please, f i r s t do no harm. Thank you. 

CHAIRMAN FESMIRE: Thank you, Ms. Aageson. 

I s there anyone else who would l i k e t o make a 

statement t o n i g h t ? 

Okay, w i t h t h a t we're going t o adjourn, t o 

reconvene i n t h i s room a t nine o'clock i n the morning. 

Mr. Hiser, has any decisi o n been made about Dr. 

Neeper and — Have the attorneys gotten together? 

MR. CARR: We have no o b j e c t i o n . 

MR. BROOKS: I bel i e v e — Dr. Neeper, I b e l i e v e 

we had some discussions w i t h you, and I b e l i e v e t h a t the 

D i v i s i o n has no o b j e c t i o n t o breaking i t s case. And my 

understanding i s , the i n d u s t r y has no o b j e c t i o n t o breaking 
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t h e i r cross-examination a t such time as i t 1 s most 

convenient f o r Dr. Neeper t o present h i s case. 

And I bel i e v e he i n d i c a t e d t h a t he would not be 

a v a i l a b l e Friday and would not be a v a i l a b l e the week a f t e r 

Thanksgiving, suggesting t h a t he should proceed tomorrow i f 

t h a t i s acceptable t o the Commission. And I ' l l l e t Dr. 

Neeper speak f o r himself. 

CHAIRMAN FESMIRE: Dr. Neeper, would you — I s 

t h a t the way you want t o proceed? 

DR. NEEPER: We can be a t your pleasure, a t the 

Commission's pleasure, tomorrow. My counsel j u s t c a l l e d 

and s a i d she can be here. We j u s t need t o know a l i t t l e 

b i t ahead of time what time t h a t would be. For instance, 

i f we continue cross-examining the c u r r e n t witness, we 

would n o t i f y her about the time t h a t ends. 

CHAIRMAN FESMIRE: How long do you t h i n k i t w i l l 

t ake, Doctor, or does your counsel t h i n k i t w i l l take? 

DR. NEEPER: Well, I r e g i s t e r e d my testimony f o r 

t h r e e hours, and the — I n o t i c e t h a t sometimes cross-

examination can exceed the testimony of the witness, but 

t h a t ' s not under my power. 

CHAIRMAN FESMIRE: Okay. 

MR. HISER: Mr. Chairman, i f i t helps Dr. Neeper 

and h i s counsel, I have no o b j e c t i o n t o j u s t breaking my 

cross-examination, which i s j u s t r e a l l y g e t t i n g s t a r t e d 
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anyway. That way, he has a time c e r t a i n t h a t he could 

s t a r t and then proceed d i r e c t l y through t h a t . And then 

whenever we're f i n i s h e d w i t h t h a t , t h a t would be more than 

f i n e w i t h me. 

CHAIRMAN FESMIRE: Okay. Dr. Neeper, what do you 

say f i r s t t h i n g i n the morning, then? 

DR. NEEPER: I f t h a t ' s the pleasure of the 

Commission, we w i l l do t h a t . 

CHAIRMAN FESMIRE: Okay, i s there any o b j e c t i o n 

t o t h a t ? 

MR. CARR: No o b j e c t i o n . 

CHAIRMAN FESMIRE: Okay, w e ' l l meet here a t nine 

o'clock i n the morning; w e ' l l s t a r t w i t h Dr. Neeper's 

d i r e c t testimony. 

Thank you a l l very much. 

(Thereupon, evening recess was taken a t 5:38 

p.m.) 

* * * 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1733 

CERTIFICATE OF REPORTER 

STATE OF NEW MEXICO ) 
) ss. 

COUNTY OF SANTA FE ) 

I , Steven T. Brenner, C e r t i f i e d Court Reporter 

and Notary P u b l i c , HEREBY CERTIFY t h a t the fo r e g o i n g 

t r a n s c r i p t of proceedings before the O i l Conservation 

Commission was reported by me; t h a t I t r a n s c r i b e d my notes; 

and t h a t the foregoing i s a t r u e and accurate record of the 

proceedings. 

I FURTHER CERTIFY t h a t I am not a r e l a t i v e or 

employee of any of the p a r t i e s or attorneys i n v o l v e d i n 

t h i s matter and t h a t I have no personal i n t e r e s t i n the 

f i n a l d i s p o s i t i o n of t h i s matter. 

WITNESS MY HAND AND SEAL December 29th, 2007. 

STEVEN T. BRENNER 
CCR No. 7 

My commission expires: October 16th, 2010 

STEVEN T. BRENNER, CCR 
(505) 989-9317 


