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STATE OF NEW MEXICO 

ENERGY, MINERALS AND NATURAL RESOURCES DEPARTMENT 

OIL CONSERVATION COMMISSION 

IN THE MATTER OF THE HEARING CALLED BY 
THE OIL CONSERVATION COMMISSION FOR THE 
PURPOSE OF CONSIDERING: 

APPLICATION OF THE NEW MEXICO OIL 
CONSERVATION DIVISION FOR REPEAL OF 
EXISTING RULE 50 CONCERNING PITS AND 
BELOW GRADE TANKS AND ADOPTION OF A 
NEW RULE GOVERNING PITS, BELOW GRADE 
TANKS, CLOSED LOOP SYSTEMS AND OTHER 
ALTERNATIVE METHODS TO THE FOREGOING, 
AND AMENDING OTHER RULES TO MAKE 
CONFORMING CHANGES; STATEWIDE 

CASE NO. 1 4 , 0 1 5 

O R I G I N ! 

REPORTER'S TRANSCRIPT OF PROCEEDINGS 

COMMISSION HEARING 

BEFORE: MARK E. FESMIRE, CHAIRMAN 
JAMI BAILEY, COMMISSIONER 
WILLIAM OLSON, COMMISSIONER 

Volume IX - November 15th, 2 007 

Santa Fe, New Mexico 

This matter came on f o r hearing before the O i l 
Conservation Commission, MARK E. FESMIRE, Chairman, on 
Thursday, November 15th, 2007, a t the New Mexico Energy, 
Minerals and Natural Resources Department, 122 0 South Saint 
Francis Drive, Room 102, Santa Fe, New Mexico, Steven T. 
Brenner, C e r t i f i e d Court Reporter No. 7 f o r the State of 
New Mexico. 
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1220 South St. Francis Drive 
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As s i s t a n t General Counsel 
Energy, Minerals and Natural Resources Department 
122 0 South St. Francis Drive 
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COMPANY; DUGAN PRODUCTION CORPORATION; and ENERGEN 
RESOURCES CORPORATION; and an INDUSTRY COMMITTEE comprised 
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Energy, I n c . ; and Yates Petroleum Corporation: 

HOLLAND & HART, L.L.P., and CAMPBELL & CARR 
110 N. Guadalupe, Suite 1 
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Santa Fe, New Mexico 87504-2208 
By: WILLIAM F. CARR 
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FOR THE CITY OF LOVINGTON: 

PATRICK McMAHON 
Heidel Law Firm 
Lovington, New Mexico 

* * * 

ALSO PRESENT: 

JOHN BARTLIT, PhD 
New Mexico C i t i z e n s f o r Clean A i r and Water 

* * * 
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WHEREUPON, the f o l l o w i n g proceedings were had a t 

9:11 a.m.: 

CHAIRMAN FESMIRE: Okay, l e t ' s go back on the 

record. 

This i s Case Number 14,015 — I guess I should 

read the s t y l e again — the A p p l i c a t i o n of the New Mexico 

O i l Conservation D i v i s i o n f o r repeal of e x i s t i n g Rule 50 

concerning p i t s and below grade tanks and adoption of a new 

r u l e governing tanks [ s i c ] , below grade tanks, closed loop 

systems and other a l t e r n a t i v e methods t o the f o r e g o i n g , and 

amending other r u l e s t o make conforming changes; statewide. 

Why don't we go ahead and l e t the reco r d r e f l e c t 

t h a t Commissioners Bailey, Olson and Fesmire are present, 

we t h e r e f o r e have a quorum present. 

We're going t o s t a r t again w i t h the announcements 

of counsel and make sure t h a t the record r e f l e c t s everybody 

t h a t ' s present. 

Mr. Brooks, would you — 

MR. BROOKS: David Brooks f o r the O i l 

Conservation D i v i s i o n . 

MR. HISER: E r i c Hiser appearing f o r the New 

Mexico i n d u s t r y committee and Yates Petroleum Corporation. 

MR. CARR: Wi l l i a m F. Carr f o r the New Mexico 

i n d u s t r y committee, f o r the New Mexico O i l and Gas 
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Ass o c i a t i o n , BP, ConocoPhillips and Dugan. 

MS. FOSTER: Karin Foster f o r the Independent 

Petroleum Association of New Mexico, and I do apologize t o 

the Commission f o r being l a t e t h i s morning. 

CHAIRMAN FESMIRE: Thank you, Ms. Foster. 

MR. JANTZ: E r i c Jantz f o r the O i l and Gas 

A c c o u n t a b i l i t y P r o j e c t . 

MR. HUFFAKER: Good morning, Mr. Chairman, I'm 

Greg Huffaker f o r C o n t r o l l e d Recovery, Inc. 

CHAIRMAN FESMIRE: I guess t h a t ' s i t . 

Where we were by agreement l a s t n i g h t was t h a t we 

would proceed w i t h the OCD case, beginning w i t h t h e i r f i e l d 

people. 

Mr. Brooks, are you prepared t o do th a t ? 

MR. BROOKS: Yes, Mr. Chairman. With the 

Commission's indulgence, a t t h i s time we would c a l l Brandon 

Powell. 

CHAIRMAN FESMIRE: Okay. Mr. Powell, would you 

come forward, please? 

Mr. Powell, you haven't been sworn y e t , have you? 

MR. POWELL: Would you be so k i n d as t o r a i s e 

your r i g h t hand and be so? 

(Thereupon, the witness was sworn.) 

MR. BROOKS: May i t please the Commission? 

CHAIRMAN FESMIRE: I t may, s i r . 
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BRANDON POWELL. 

the witness h e r e i n , a f t e r having been f i r s t d uly sworn upon 

h i s oath, was examined and t e s t i f i e d as f o l l o w s : 

DIRECT EXAMINATION 

BY MR. BROOKS: 

Q. Good morning, Mr. Powell. 

A. Good morning. 

Q. Would you s t a t e your name, please, f o r the 

record? 

A. Brandon Powell. 

Q. And Mr. Powell, by whom are you employed? 

A. The New Mexico O i l Conservation D i v i s i o n . 

Q. I n what o f f i c e ? 

A. I n the Aztec D i s t r i c t 3 o f f i c e . 

Q. And i n what capacity are you employed? 

A. I'm the environmental s p e c i a l i s t . 

Q. Are you r a t h e r r e c e n t l y employed i n t h a t 

capacity? 

A. I am. I believe I've been t h e r e approximately a 

year and a h a l f . 

Q. And who was your predecessor i n t h a t p o s i t i o n ? 

A. Mr. Denny Foust. 

Q. And he'd been there q u i t e a w h i l e , hadn't he? 

A. I be l i e v e when he r e t i r e d he had 16 years. 

Q. What are your d u t i e s as environmental s p e c i a l i s t 
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at the Aztec o f f i c e ? 

A. Approving p i t permits, approving s p i l l r e p o r t s , 

going out t o s p i l l s , s i t e i n v e s t i g a t i o n s , u s u a l l y anything 

i n the environmental capacity. 

Q. Mr. Powell, have you reviewed a number of records 

— i n a d d i t i o n t o the cases t h a t you've had — t h a t you've 

d e a l t w i t h since you've been the r e , have you also reviewed 

records on cases t h a t were handled by Mr. Foust? 

A. Yes, I have. 

Q. I'm going t o ask you some questions about some 

s p e c i f i c cases t h a t you have worked on, and I ' l l be asking 

you t o answer the questions from your personal knowledge 

and from your review of OCD's business records, and I would 

l i k e you t o s p e c i f y i n each instance when you respond 

whether you're responding based on your own personal 

experience or on the examination of business records. I s 

t h a t understood? 

A. I t i s . 

Q. Very good. The f i r s t case I'm going t o ask you 

about i s the Coleman O i l and Gas, I n c . , Payne Number 221S. 

A. That was based on a record review. 

Q. Yeah, i f you could go ahead and put the f i r s t — 

s l i d e number 1 up here. I'm sorr y , t h a t was based on a 

record review, you said? 

A. Yes, i t was. 
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Q. Okay, and could you summarize f o r us what was 

inv o l v e d i n t h a t case, j u s t very b r i e f l y here, and then 

w e ' l l go through these and then w e ' l l go on t o the e x h i b i t s 

about them. Just t e l l us b r i e f l y what was the nature of 

t h a t case? 

A. The nature of t h a t case, Coleman had a p i t permit 

t h a t was approved t h a t says when they were done w i t h p i t 

they were going t o s t a b i l i z e the m a t e r i a l , a f t e r they 

removed the f l u i d s , and haul the m a t e r i a l o f f t o a 

di s p o s a l . 

We received a complaint from the p u b l i c t h a t they 

had r i p p e d the l i n e r below the f l u i d l e v e l d u r i n g t h a t 

process, t h a t they had not removed the f l u i d s , and the OCD 

responded t o t h a t p u b l i c complaint and went t o t h a t 

l o c a t i o n and inspected i t . They s p l i t samples w i t h 

Coleman, and our — the OCD's samples showed the TPH above 

what would be the l i m i t a t t h a t l o c a t i o n . 

And then Coleman subsequently removed the f l u i d s 

and then also removed the c u t t i n g s . Due t o them r i p p i n g 

the l i n e r below the f l u i d l e v e l , the OCD pursued 

enforcement a c t i o n . 

Q. Okay. Would you put up s l i d e number 3, Mr. von 

Gonten? 

I s t h i s — are these photographs shown here 

photographs t h a t appear i n the O i l Conservation D i v i s i o n ' s 
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f i l e w i t h regard t o t h i s s i t e ? 

A. Yes, they are. 

Q. But you d i d not take these photographs? 

A. No, I d i d not. 

Q. Now do the OCD's f i l e s r e f l e c t the data on which 

t h i s l o c a t i o n was suspected? 

A. The o r i g i n a l — Yes, they do. 

Q. And what was t h a t date? 

A. The o r i g i n a l complaint was received on October 

24th, and t h a t ' s when the o r i g i n a l response occurred. 

Q. When was the o n - s i t e inspection? 

A. On October 24th. 

Q. Were you here when Ms. Bl a n c e t t showed some f i l m s 

of a w e l l s i t e ? 

A. I was not here. I've been informed t h a t i t was 

on the same l o c a t i o n . 

Q. Okay. What was eve n t u a l l y done w i t h t h i s p i t ? I 

t h i n k you've already t o l d us, but — 

A. The p i t was — the c u t t i n g s were s t a b i l i z e d — 

the f l u i d s were removed, the c u t t i n g s were s t a b i l i z e d and 

they were removed and hauled t o a d i s p o s a l . And then we 

issued a n o t i c e of v i o l a t i o n on i t . 

Q. Okay, before you get t o t h a t , was the s i t e 

cleaned up a f t e r the contents were removed? 

A. Yes, i t was. 
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Q. Now you said t h a t a n o t i c e of v i o l a t i o n was 

issued? 

A. Yes, there was. 

Q. And was there a penalty associated w i t h t h a t , or 

was t h a t resolved by the operators payment of the penalty? 

A. Yes, i t was. There was a $2000 penalty assessed 

t o i t , and i t was resolved w i t h an agreed compliance order. 

Q. Very good. Was t h i s a d r i l l i n g p i t ? 

A. From what I've seen, yes, i t was. 

Q. Okay. Well, l e t us then go on t o the 

ConocoPhillips San Juan 31-6. 

CHAIRMAN FESMIRE: Hang on, Mr. Brooks — 

MS. FOSTER: Mr. Chairman — 

CHAIRMAN FESMIRE: — I t h i n k we've got an 

o b j e c t i o n coming. 

MS. FOSTER: — yes, I would l i k e t o r e g i s t e r an 

o b j e c t i o n t o t h i s complete p r e s e n t a t i o n . I f these are not 

d r i l l i n g p i t s t h a t do not contaminate groundwater, then 

f r a n k l y — and t h i s i s j u s t t o demonstrate how the Aztec 

o f f i c e i s good a t enforcement a c t i o n s , then I don't see the 

relevance t o t h i s case, why we're here today. 

I also have some l e t t e r s from some of these 

companies who obviously would l i k e t o defend t h e i r names on 

the record, because the i m p l i c a t i o n s made here i s t h a t 

somehow they're bad operators. And obviously, a f t e r t he 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

2081 

testimony t h a t ' s being given here, there was no 

contamination t o the groundwater, and he — t h i s gentleman, 

Mr. — Brandon, I'm sorr y , I don't remember your l a s t 

name — 

THE WITNESS: Powell. 

MS. FOSTER: — d i d n ' t even know i f i t was a 

d r i l l i n g p i t . So I don't understand the relevance here, 

other than dragging Coleman O i l and Gas's name through the 

mud. 

CHAIRMAN FESMIRE: Okay. Ms. Foster, t h i s 

hearing i s on the p i t r u l e , i t ' s not on p i t s - t h a t -

contaminate-groundwater-rule. And I t h i n k i t ' s r e l e v a n t t o 

what we're discussing here, and so I'm going t o o v e r r u l e 

the o b j e c t i o n . 

MS. FOSTER: Well, i f I could j u s t say one more 

t h i n g , I t h i n k t h i s goes towards Commissioner Bailey's 

question a t the beginning of t h i s case where — I s th e r e 

adequate enforcement? 

CHAIRMAN FESMIRE: And I ' l l bet Commissioner 

B a i l e y may ask some questions on t h a t s u bject t o o . 

MS. FOSTER: I j u s t would l i k e t o r e g i s t e r an 

o b j e c t i o n — 

CHAIRMAN FESMIRE: Okay, i t ' s — 

MS. FOSTER: — thank you. 

CHAIRMAN FESMIRE: — i t ' s noted and o v e r r u l e d . 
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MR. BROOKS: Thank you, your Honor. 

Q. (By Mr. Brooks) Okay, we w i l l ask again, then, 

about the ConocoPhillips Company — Now j u s t t o c l a r i f y , I 

asked you on the Coleman Payne 221, I asked you i f t h a t was 

a d r i l l i n g p i t , and I believe you — What was your response 

t o t h a t question? 

A. That from what I've seen, i t was, which includes 

the p i t permit, the p i t closure. A l l of i t i n d i c a t e s i t 

was a d r i l l i n g p i t . 

Q. Yeah. Now permits do s p e c i f y t h a t , do they not? 

A. Yes, they do. 

Q. Thank you. Let us t a l k , then, about the 

ConocoPhillips Company San Juan 31-6 Number 50. 

A. Okay. On t h a t one, one of our i n s p e c t o r s had 

gone out — 

Q. Okay, these are a r c h i v a l — these photographs — 

Let's put up s l i d e number 4, please, Mr. von Gonten. Thank 

you. 

These photographs t h a t appear on s l i d e number 4, 

are those a r c h i v a l photographs t h a t appear i n the OCD's 

records? 

A. Yes, they are. 

Q. And do the records r e f l e c t when they were taken? 

A. The records r e f l e c t t h a t they were taken on 

October 28th, 2005. 
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Q. And do the records r e f l e c t who took these 

p i c t u r e s ? 

A. Yes, they do, Monica [ s i c ] K i e l i n g . 

Q. Was she an inspector employed by OCD? 

A. Yes, she i s . 

Q. Okay. Now go ahead and t e l l us about what these 

p i c t u r e s show. 

A. The p i c t u r e s show a reserve p i t where the l i n e r 

i s below the f l u i d l e v e l . My records i n d i c a t e t h a t they 

were running the flow back i n t o the p i t , so the r e was 

personnel on s i t e when the inspector a r r i v e d . They were 

using the p i t when t h i s circumstance was found, so Conoco 

had sampled t h a t p i t and i t was below OCD remediation 

requirements. 

Q. Do the photographs there show any problems w i t h 

t h a t p i t ? 

A. Yes, they do, they show the f l u i d l e v e l above the 

top of the l i n e r — or above the l i n e r . 

Q. And does i t appear t h a t the l i n e r has — Well, 

what does i t show about the c o n d i t i o n of the l i n e r or i t s 

i n s t a l l a t i o n ? 

A. I — I n the in s p e c t i o n record i t shows t h a t i t 

was a t e a r . 

Q. Okay. Was there any enforcement a c t i o n taken on 

t h a t case? 
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A. Yes, there was. 

Q. And what was that? 

A. There was a n o t i c e v i o l a t i o n issued, which was 

resolved w i t h an agreed compliance order. 

Q. And was there a penalty paid? 

A. Yes, there was. 

Q. And how much was that? 

A. Let me check. That, I b e l i e v e , was $2000. 

Q. Now t h i s question was allowed i n c o u r t , but the 

way we've been doing our presentations i t makes sense t o 

say i t , so I w i l l say i t and see what happens. I s t h e r e 

anything else you would l i k e t o say about t h i s case, 

ConocoPhillips San Juan 31-6 Number 50? 

A. I t h i n k I've covered the — 

Q. Very good. Then l e t us proceed t o s l i d e number 5 

and the Devon Northeast Blanco Un i t Number 465A. I s t h i s 

again — i s t h i s again a case -- w e l l , i s your testimony 

about t h i s case based on your own knowledge or records? 

A. No, i t ' s based on the records. 

Q. And are these photographs — were these 

photographs taken — Let me go i n the r i g h t order. Are 

these photographs i n the f i l e s of the OCD as business 

records? 

A. Yes, they are. 

Q. And do the f i l e s r e f l e c t who took the photographs 
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and when? 

A. Yes, they were, the were taken by Monica K i e l i n g 

on March 21st, 2006. 

Q. Okay, can you t e l l us about t h i s s i t e ? 

A. Inspector K i e l i n g a r r i v e d on s i t e . They were 

c a v i t a t i n g the F r u i t l a n d Coal. The company had n o t i c e d a 

te a r i n the l i n e r , and they had water t r u c k s emptying out 

the f l u i d s below the t e a r i n the l i n e r when she a r r i v e d . 

Q. So the — they'd already begun r e p a i r e f f o r t s a t 

the time t h a t — 

A. Yes, they had. 

Q. Now d i d the company c a l l the OCD about t h i s ? 

A. The inspector showed up when t h a t happened, so I 

don't know i f the company had c a l l e d i t i n . 

Q. So you don't know i f t h i s was s e l f - r e p o r t e d or i f 

the inspector j u s t discovered i t ? 

A. I'm not sure. 

Q. Okay. Was there any enforcement a c t i o n taken? 

A. No, there was not, because the company had 

i n i t i a t e d e f f o r t s t o resolve the issue. 

Q. Do the photographs show any problems w i t h the 

l i n e r ? 

A. Yes, the do. I n the top r i g h t corner of the 

second photo they show the t e a r i n the l i n e r . 

MR. BROOKS: May Mr. Price approach t o gi v e the 
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witness a l a s e r pointer? 

CHAIRMAN FESMIRE: Sure, i f Mr. Hiser w i l l 

promise t o duck. 

MR. HISER: Well, I've been t r y i n g t o duck. 

MR. BROOKS: We've t r y i n g f o r days t o catch Mr. 

Hiser i n the eye. Someday w e ' l l do i t . 

THE WITNESS: Right i n here i s the t e a r i n the 

l i n e r t h a t was observed. 

Q. (By Mr. Brooks) Thank you. Has t h i s p i t been 

closed? 

A. I would assume t h a t i t has been, but I have not 

received a closure r e p o r t on t h i s p i t . 

Q. Now as you understand the e x i s t i n g p i t r u l e , does 

i t provide a time w i t h i n which closure r e p o r t s must be 

f i l e d w i t h OCD? 

A. No, i t does not. 

Q. And has i t been your experience t h a t some 

companies — Have you had issues w i t h some companies about 

f i l i n g the closure reports? 

A. I don't know about the s p e c i f i c companies w i t h o u t 

doing a record search, but I have had — since I've been 

w i t h the OCD I've approved p i t closures d a t i n g back t o 

2004. 

Q. And you've been w i t h the OCD since when? 

A. A p r i l of 2006. 
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Q. Thank you. Anything else you would l i k e t o say 

about t h i s l o c a t i o n ? 

A. No, I b e l i e v e t h a t w i l l cover i t . 

Q. Now I f o r g o t t o ask you about the l a s t one, so 

I ' l l go back b r i e f l y . We don't need t o go back t o i t on 

the s l i d e , but I ' l l b r i e f l y ask you about the 

ConocoPhillips San Juan 31-6 Number 50. Was t h a t a 

d r i l l i n g p i t ? 

A. I t was a workover p i t . 

Q. Okay. Now about the Devon Northeast Blanco U n i t 

Number 465A, what k i n d of p i t was t h a t ? 

A. A d r i l l i n g p i t . 

Q. Very good. Let us proceed, then, t o Energen 

Resources Corporation's Santa Rosa 5 Number 3. Now i s t h i s 

a case t h a t you personally handled, or are you t e s t i f y i n g 

about t h i s one based on business records? 

A. Based on records. 

Q. This i s s l i d e number 6, and you have i t up. Are 

these photographs t h a t appear as s l i d e number 6, are they 

— on s l i d e number 6, are they photographs t h a t are i n the 

business records of the O i l Conservation D i v i s i o n ? 

A. Yes, they are. 

Q. And l o o k i n g at those s l i d e s , i t appears t h a t they 

have the date of 3-1-2005. 

A. Yes. 
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Q. Do the records v e r i f y t h a t t h a t was the date t h a t 

t h a t l o c a t i o n was inspected? 

A. Yes, i t does. 

Q. And who do the business records of OCD i n d i c a t e 

took those photographs? 

A. D a r r e l l Davis. 

Q. Now can you summarize f o r us what the business 

records of the OCD show about t h i s l o c a t i o n ? 

A. The i n s p e c t i o n shows t h a t there was a l a r g e f i l m 

of heavy produced hydrocarbon f l o a t i n g on the p i t surface, 

t h a t the p i t l i n e r i s t o r n , a l l o w i n g f l u i d t o overlap the 

l i n e r . 

Q. Very good. And do the photographs show any 

problems w i t h t h i s l i n e r ? 

A. Yes, they do. 

Q. Can you p o i n t them out f o r us? 

A. Right — I t h i n k the b a t t e r y i s almost dead i n 

t h i s p o i n t e r . Right i n t h a t area shows where the l i n e r i s 

t o r n below the f l u i d l e v e l . 

Q. Okay, and t h i s i s a l i n e r t e a r , as opposed t o 

j u s t a slippage, r i g h t ? 

A. Yes. 

Q. Let's see, was enforcement a c t i o n taken on t h i s 

case? 

A. I t was. Part of the enforcement a c t i o n i s , we 
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r e q u i r e d Energen t o sample the s o i l t h a t was i n contact 

w i t h the f l u i d . I t t e s t e d below OCD requirements, but due 

t o the l i n e r being t o r n below the f l u i d l e v e l and the 

hydrocarbons on the p i t , a n o t i c e of v i o l a t i o n was issued 

and included w i t h an ACO. 

Q. And was there a f i n e paid? 

A. Yes, there was. 

Q. And how much was t h a t ? 

A. That was $2000. I t was a penalty t h a t was p a i d 

f o r $2000. 

Q. Penalty. You have corrected me t h a t these are 

not f i n e s , they are p e n a l t i e s , and t h a t i s a c o r r e c t l e g a l 

p o i n t and I thank you. 

I f o r g o t t o ask you a question t h a t Mr. P r i c e 

j u s t reminded me of. Do the records show i h these cases 

the type of l i n e r t h a t was i n s t a l l e d i n these p i t s ? 

A. I would have t o look a t i t again. I b e l i e v e 

they're a l l 12-mil l i n e r s . 

Q. Would you review your r e c o l l e c t i o n on t h a t f o r 

us? 

A. A l l of them have 12-mil except f o r the Devon on 

the p i t permit, and i t says i t w i l l be constructed w i t h 

t h e i r general plan, and I believe t h a t says 12-mil, but I 

can't t e s t i f y t o t h a t as a matter of f a c t . 

Q. Very good. I s there anything else you would l i k e 
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t o say about Energen's Santa Rosa 5 Number 3? 

A. No, I believe t h a t covers i t . 

Q. Then l e t us go on t o Roddy Production Company's 

Yockey Number 7. That's s l i d e number 7, and you've got i t 

up t h e r e . Was t h i s a case t h a t you handled? 

A. Yes, i t was. 

Q. So i n t h i s case would you be t e s t i f y i n g from your 

personal knowledge? 

A. Yes, I would. 

Q. I f you look a t the p i c t u r e s t h a t appear on s l i d e 

number 7, do these f a i r l y and a c c u r a t e l y represent the 

c o n d i t i o n of t h i s l o c a t i o n a t the time you inspected i t ? 

A. Yes, i t would. 

Q. And d i d you — 

A. The one — the photo on the r i g h t shows when I 

inspected i t o r i g i n a l l y , the photo on the l e f t i s the 

fol l o w - u p i n s p e c t i o n . 

Q. Okay, d i d you take those p i c t u r e s ? 

A. Yes, I d i d . 

Q. And what were the dates when you took those 

p i c t u r e s ? 

A. I was t r y i n g t o look here f o r my i n s p e c t i o n 

r e p o r t . I took the o r i g i n a l photo on J u l y 24th, and I took 

the f o llow-up photo on August 2nd. 

Q. Okay, what happened a t t h i s l o c a t i o n ? 
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A. This l o c a t i o n , there was a — When I a r r i v e d on 

s i t e , the production manager f o r Roddy was t h e r e , and I 

observed a t e a r i n the p i t l i n e r , and the f l u i d extended 

above the t e a r . I informed the production manager t h a t i t 

was i n v i o l a t i o n and he needed t o remove the f l u i d below 

the t e a r i n the l i n e r . 

Q. I f you can get Mr. Price's p o i n t e r t o work, can 

you show us the t e a r i n the photograph? 

A. Right there. 

Q. Thank you. Was there any enforcement a c t i o n 

taken i n t h i s case? 

A. Yes, there was. 

Q. And what was that? 

A. There was a n o t i c e of v i o l a t i o n issued due t o the 

lack of a p i t permit on t h i s l o c a t i o n and also the t e a r i n 

the l i n e r . 

Q. And has t h a t enforcement a c t i o n been resolved? 

A. Yes, i t has, i t was resolved w i t h an agreed 

compliance order. 

Q. Was there a penalty? 

A. Yes, there was. 

Q. And how much was the penalty? 

A. I t was $2000. 

Q. Thank you. I s there anything else you would l i k e 

t o say about Roddy Production Company's Yockey Number 7? 
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A. I be l i e v e t h a t covers i t . 

Q. Okay. Then l e t us go t o XTO's CA McAdams D 

Number 2G. Was t h i s your case? 

A. Yes, i t was. 

Q. So you're t e s t i f y i n g from personal knowledge, 

r i g h t ? 

A. Yes, I am. 

Q. Do the photographs t h a t appear on s l i d e number 7 

— I'm s o r r y , s l i d e number 8. Do the photographs t h a t 

appear on s l i d e number 8 f a i r l y and a c c u r a t e l y represent 

the c o n d i t i o n s a t t h a t l o c a t i o n a t the time you inspected 

i t ? 

A. Yes, i t does. 

Q. And when was t h a t , t h a t you inspected i t ? 

A. I inspected i t on January 29th, 2007. 

Q. And I bel i e v e there are a c t u a l l y dates on those 

photographs, although I cannot read them from here. 

A. Yes, there are. 

Q. And do they confirm t h a t date? 

A. Yes, they do. 

Q. What happened here? 

A. I received a r e p o r t of a s p i l l from XTO on 

January 28th a t approximately 4:00 p.m., t h a t t h e r e was a 

release from the d r i l l i n g p i t . I a r r i v e d on the l o c a t i o n 

and observed pump tr u c k s — the next morning on the 29th, 
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observed pump t r u c k s removing the d r i l l i n g f l u i d and 

c u t t i n g s and ha u l i n g them away. 

What I observed — i f Mr. Hiser would move t o the 

side j u s t a moment. I believe the t e a r was i n t h i s area — 

1 don't have the p i c t u r e showing the t e a r i n t h i s s l i d e — 

and i t went through the berm — and the pad was b u i l t up — 

and went sideways and a c t u a l l y came out of the ground i n 

t h i s area here and flowed i n t o a drainage. 

Q. Okay. Would t h i s be — would t h i s f l o w i n g i n t o a 

drainage, would t h a t be a p o t e n t i a l problem f o r surface 

water? 

A. I t was reported by XTO t h a t i t had reached a 

watercourse. 

Q. Very good. Was there any enforcement a c t i o n 

taken i n t h i s case? 

A. No, there was not. XTO p r o p e r l y r e p o r t e d the 

release and was pr o p e r l y handling the release. 

Q. Okay. I s t h i s — Where i s t h i s p i t l o c a t e d i n 

r e l a t i o n t o the watercourse? 

A. The p i t i s located — I would estimate i t 15 t o 

2 0 f e e t away from the watercourse. 

Q. Under your review of the new r u l e s , have you — 

Are you f a m i l i a r w i t h the proposed rules? 

A. S l i g h t l y . 

Q. Well then, you may not know the answer t o t h i s , 
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but i f you do you can ask i t — you can answer i t . Under 

the proposed s i t i n g requirements i n the proposed r u l e s , 

would a p i t have been allowed a t t h i s l o c a t i o n , a t t h i s 

p r e c i s e l o c a t i o n ? 

A. I don't know the exact distance t h a t ' s i n the 

r u l e . I don't be l i e v e so, but I don't know the exact 

distance. 

Q. Very good. Well, we can go back t o t h a t i n 

another context. 

I s there anything else you would l i k e t o say 

about t h i s l o c a t i o n ? 

A. That would be a l l . 

Q. Now I haven't asked you about each one of these, 

but are a l l of these p i t s e i t h e r d r i l l i n g or workover p i t s ? 

A. Yes, they are. 

Q. Are a l l of them — You answered t h a t some of them 

were 12-mil l i n e r s , and I asked you t h a t i n the middle so I 

don't know i f t h a t a pplied t o the others. What k i n d of 

l i n e r s were used i n the l a s t t hree, the Energen, Roddy and 

XTO? 

A. Those were a l l reported t o be — have 12-mil 

l i n e r s used. 

Q. Very good, thank you. 

Mr. Powell, i s E x h i b i t 33, OCD E x h i b i t Number 33, 

i s t h a t — was t h a t — I'm sorr y , we had a confusion 
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about — 

A. We j u s t went over 32. 

Q. This i s 32 i n the o f f i c i a l book. Was OCD E x h i b i t 

Number 32, was t h a t prepared by you or compiled by you from 

OCD business records? 

A. Yes, i t was. 

MR. BROOKS: Mr. Chairman, we're going t o o f f e r 

E x h i b i t 32, and I wanted t o add t h a t I was prepared f o r the 

p o s s i b i l i t y t h a t we might have a best-evidence o b j e c t i o n 

here, and t h e r e f o r e we have 12 copies of a l l the i n c i d e n t 

f i l e s on these cases, but they were not designated as 

e x h i b i t s so we're not o f f e r i n g them. 

However, i f anybody wants us t o o f f e r them i n 

evidence we have them a v a i l a b l e . 

At t h i s time I o f f e r E x h i b i t 33. 

CHAIRMAN FESMIRE: I s there any o b j e c t i o n t o 

E x h i b i t 32? 

MR. BROOKS: Or 32, I'm so r r y . 

CHAIRMAN FESMIRE: 32 being admitted i n t o 

evidence? 

MS. FOSTER: My only o b j e c t i o n would be what I 

st a t e d p r e v i o u s l y . 

CHAIRMAN FESMIRE: Okay, your o b j e c t i o n was 

noted. 

MR. HISER: No o b j e c t i o n . 
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CHAIRMAN FESMIRE: Seeing no f u r t h e r o b j e c t i o n , 

E x h i b i t 32 w i l l be admitted i n t o evidence. 

MR. BROOKS: Very good, pass the witness. 

CHAIRMAN FESMIRE: Mr. Hiser, do you have any 

questions of t h i s witness? 

CROSS-EXAMINATION 

BY MR. HISER: 

Q. I guess I have only one question, and t h a t would 

be — You s t a t e d t h a t these were 12-mil l i n e r s . Were any 

of these l i n e r s r e i n f o r c e d , or were they a l l j u s t s t r a i g h t 

12-mil l i n e r s ? 

A. I couldn't comment on what type of 12-mil l i n e r s 

they a l l were. I wasn't there f o r a l l of them, so I 

couldn't make t h a t comment. 

Q. On the two t h a t you d i d , which I t h i n k were the 

— i f I remember c o r r e c t l y , were the Roddy and the XTO 

s i t e s , these were the two t h a t you p e r s o n a l l y supervised? 

A. Yes. 

Q. Do you remember on those two? 

A. I be l i e v e both of those were the 12-mil woven 

l i n e r s . 

Q. Woven, but not reinforced? 

A. No. 

MR. HISER: Thank you. 

CHAIRMAN FESMIRE: Mr. Carr? 
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CROSS-EXAMINATION 

BY MR. CARR: 

Q. Mr. Powell, what i s your t i t l e w i t h the O i l 

Conservation D i v i s i o n ? 

A. I'm the environmental s p e c i a l i s t . 

Q. And what are your duties? 

A. I supervise the p e r m i t t i n g of p i t s , review the 

s p i l l r e p o r t s , go out i n the f i e l d i f there's an 

environmental concern. Occasionally when I'm out i n the 

f i e l d I perform inspections as w e l l . 

Q. And your r e s p o n s i b i l i t i e s would i n c l u d e the 

enforcement of cu r r e n t Rule 50, would they not? 

A. Yes, i t would. 

Q. I n t h i s r o l e are you re q u i r e d t o , on v i r t u a l l y a 

day-by-day basis, work w i t h operators i n the San Juan 

Basin? 

A. Yes. 

Q. And when a leak or release occurs, what i s an 

operator supposed t o do? 

A. They're supposed t o r e p a i r the leak, we — and 

r e p o r t i t , depending on the q u a n t i t i e s t h a t was released. 

Q. Are a l l releases t o be reported t o the OCD? 

A. No, they're not. 

Q. And what releases are t o be re p o r t e d , and which 

ones are not? 
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A. Releases between 5 and 25 b a r r e l s have t o have 

w r i t t e n n o t i f i c a t i o n , releases 2 5 b a r r e l s and above have t o 

have 24-hour n o t i f i c a t i o n , or any release t h a t enters a 

watercourse, endangers the p u b l i c , or i f there's a f i r e , 

have t o be reported w i t h i n 24 hours. 

Q. And what k i n d of n o t i f i c a t i o n i s required? Do 

they do t h a t v e r b a l l y ? 

A. Verbal n o t i f i c a t i o n w i t h i n 24 hours on major 

releases, and then also w r i t t e n n o t i f i c a t i o n . 

Q. And you're the person t o whom they send those 

concerns? 

A. Yes, I am. 

Q. Once t h a t happens, what i s the process a t the 

OCD? What do you do? 

A. Depending on the circumstances, l i k e the XTO 

s i t e , I went out the next morning. When I t a l k e d t o them 

i t had not entered a f l o w i n g watercourse, so I inspected i t 

the next morning. 

Q. I s the type of c o r r e c t i v e a c t i o n t h a t an operator 

i s r e g u i r e d t o undertake something t h a t you prescribe? 

A. Yes. 

Q. And i s i t — does i t — I t v a r i e s — 

A. Well — 

Q. — s i t e by s i t e , does i t not? 

A. — l e t me c l a r i f y t h a t . The type of p r e s c r i p t i v e 
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a c t i o n i s u s u a l l y something t h a t the operator says they're 

going t o do, and I e i t h e r approve or deny t h a t . 

Q. Okay. And when i s t e s t i n g r e q u i r e d , a n a l y t i c a l 

t e s t i n g ? 

A. Depending on the circumstances, i f hydrocarbons 

reach the s o i l , then we r e q u i r e t e s t i n g . 

Q. And i s t h a t a decision you make, or do you j u s t 

approve or disapprove the — 

A. I f — 

Q. — operator decision? 

A. — hydrocarbons have impacted the s o i l and the 

company hasn't s a i d they're going t o t e s t , then I r e q u i r e 

t e s t i n g . 

Q. Can you r e q u i r e a company t o t r e a t m a t e r i a l ? 

A. I guess I'm confused w i t h your question. 

Q. To do something t o t r e a t the s i t e ? I mean, are 

you able t o t e l l an operator they have t o — remove the 

s o i l ? 

A. I f i t ' s needed, yes. 

Q. Can you order them t o mix i t or r e q u i r e other 

types of c o r r e c t i v e actions or — 

A. The other types of c o r r e c t i v e a c t i o n , u s u a l l y 

they propose and I can approve those. 

Q. Do you have a u t h o r i t y t o r e q u i r e t h a t they d i g 

and haul i t t o a l a n d f i l l ? 
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A. I f they don't come up w i t h a reasonable 

c o r r e c t i v e a c t i o n , yes. 

Q. What releases are handled by — a t t h e d i s t r i c t 

l e v e l , as opposed t o a release t h a t would come t o the Santa 

Fe o f f i c e ? 

A. The Santa Fe o f f i c e would get anything t h a t 

endangers p u b l i c h e a l t h or anything t h a t reaches 

groundwater. 

Q. That reaches groundwater? 

A. Yes. Contaminates groundwater. 

Q. And do you make the dec i s i o n i f , i n f a c t , i t i s a 

matter t h a t ought t o go t o Santa Fe? 

A. Yes. 

Q. Most of these s p i l l s — and c o r r e c t me i f I'm 

wrong here — r e a l l y are b e t t e r handled by somebody who i s 

close i n p r o x i m i t y t o the s i t e ; i s n ' t t h a t c o r r e c t ? 

A. The s p i l l s t h a t we — the l i n e r f a i l u r e s t h a t we 

went over, the r u l e s t a t es t h a t the d i s t r i c t person would 

be the one going t o the s i t e . 

Q. And you're the person who can q u i c k l y get out and 

respond i f needed — 

A. Yes. 

Q. — i s n ' t t h a t f a i r t o say? 

So t h i s i s a proper d i s t r i c t o f f i c e f u n c t i o n — 

A. Yes, i t i s . 
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Q. — on a day-to-day basis? 

Most of these s p i l l s and releases have come t o 

your a t t e n t i o n , and I know they're a l l d i f f e r e n t , but are 

you able t o handle them f a i r l y q u i c k l y , and I mean i n terms 

of days and weeks? 

A. Yes. 

Q. They don't take months or years t o get resolved? 

A. Normally not. 

Q. Now you selected the s i t e s t h a t are included i n 

your e x h i b i t t h a t you presented here today? 

A. Yes, I d i d . 

Q. And most of them r e a l l y were from r e c o r d review? 

A. Yes, they were. Four of them were record review, 

and the — 

Q. And when — 

A. — were personal i n s p e c t i o n . 

Q. — when you were going about t h i s , how many 

records d i d you have t o plow through t o s e l e c t these? 

A. I don't have t h a t exact count. 

Q. A l o t of them? 

A. A f a i r amount? 

Q. F i f t y ? 

A. I don't have an exact count. 

Q. Are the s i t e s i n the — t h a t you have sel e c t e d 

r e p r e s e n t a t i v e of problems t h a t you have p e r s o n a l l y 
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experienced w i t h p i t s i n t h i s area? 

A. They're r e p r e s e n t a t i v e t o p i t l i n e r f a i l u r e s t h a t 

I've observed. 

Q. I n your summary of the p r e s e n t a t i o n you s t a t e d , 

There has not been a large number of p i t l i n e r cases t h a t I 

found i n D i s t r i c t 3 during my record search. 

A. I haven't gone over t h a t s l i d e y e t . Can you go 

t o the next s l i d e ? 

MR. VON GONTEN: Next s l i d e ? One of the f i r s t 

s l i d e s . 

THE WITNESS: Okay. 

Q. (By Mr. Carr) At the bottom under comments, 

There has not been a large number of p i t l i n e r f a i l u r e 

cases t h a t I found i n D i s t r i c t 3 durin g my record search. 

A. Correct. 

Q. What records were you searching? 

A. I was searching through our environmental f i l e s 

and through our v i o l a t i o n f i l e s . 

Q. And i n those f i l e s , you d i d n ' t f i n d a l a r g e 

number of p i t f a i l u r e s , t h a t ' s what you're saying? 

A. Correct. 

Q. "Very few p i t - l i n e r f a i l u r e cases have r e q u i r e d 

a n a l y t i c a l t e s t i n g . " That's also your — 

A. Correct. 

Q. — general comment? 
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And I t h i n k you said t h a t you r e q u i r e d a n a l y t i c a l 

t e s t i n g when — what? 

A. When there are hydrocarbons present, because 

t h a t ' s what the g u i d e l i n e s have a c r i t e r i a f o r . 

Q. So of the p i t l i n e r f a i l u r e s t h a t you found, very 

few of those had hydrocarbons? 

A. Correct. 

Q. Then you s t a t e , I n most cases the only c o r r e c t i v e 

a c t i o n t h a t was re q u i r e d was removal of the d r i l l i n g f l u i d s 

below the l i n e r f a i l u r e . And t h a t i s what was r e q u i r e d or 

proposed and accepted by the OCD — 

A. Correct. 

Q. — i n most of those cases? 

And then you f i n a l l y say, A l l of the above 

mentioned p i t s were l i n e d w i t h 12-mil thickness l i n e r s . 

A. Correct. 

Q. When you say t h a t , you're saying t h a t you have 

had not a large number of f a i l u r e s using 12-mil; i s t h a t 

c o r r e c t ? 

A. The — What I said i n t h e r e , t h a t a l l of the ones 

I have presented were 12-mil. 

Q. Okay. Now when you say 12-mil you're t a l k i n g 

about the thickness of a l i n e r . Were these woven l i n e r s ? 

Do you beyond j u s t the thickness i n r e p o r t i n g t h i s ? Do you 

look a t the l i n e r m a t e r i a l and know whether you've got 
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woven or — 

A. A l l t h a t ' s r e q u i r e d i n the p i t permit, the way 

i t ' s w r i t t e n now, i s the thickness. 

Q. I f we go t o your — I t h i n k i t ' s your s l i d e 

number 3, the Coleman Payne 22IS — Do we have another 

p i c t u r e t h a t ' s — 

A. Where'd the other p i c t u r e go? 

Q. — missing? 

A. Okay. 

Q. Now when we look a t these p i c t u r e s , when i n the 

process — a t what time were these photographs taken? Can 

you t e l l ? 

A. I guess — Would you c l a r i f y ? 

Q. These are p i c t u r e s d u r i n g p i t removal and 

remediation; i s n ' t t h a t correct? 

A. I be l i e v e they were there d u r i n g p i t c l o s u r e , 

yes. 

Q. And what we have here i s photographs of the 

e f f o r t s t h a t Coleman undertook t o excavate the s i t e ? 

A. On the right-hand side i s the excavation of the 

s i t e . 

Q. And on the l e f t - h a n d side you can see a bunch of 

heavy equipment and — Would i t be f a i r t o say t h a t t h i s 

was also d u r i n g the process of t r y i n g t o address t h i s 

p i t — 
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A. Yes, i n there i t s t a t e s t h a t they've removed the 

l i n e r i n a process t o s t a r t closure, but they had not 

removed the f l u i d s before removing the l i n e r . 

Q. And t h i s was i n response t o Ms. Blanchett's [ s i c ] 

l e t t e r ? 

A. Yes, i t was. 

Q. And a f t e r t h i s was done, she thanked you f o r the 

OCD's... 

A. I'm not sure on t h a t . 

Q. Did not she — 

A. I t was a response t o a p u b l i c complaint. I don't 

know i f Ms. Bla n c e t t was the one t h a t had c a l l e d i n . 

Q. I n your f i l e s do you not have an e-mail from her 

thanking you f o r your a t t e n t i o n t o the we l l ? 

A. I would have t o look, but I don't know i f I 

have — I don't know i f I brought any e-mails w i t h me. 

MR. CARR: Mr. Chairman, I p u l l e d o f f the web 

page l a s t n i g h t an e-mail from Ms. Blanchett thanking the 

D i v i s i o n . I t ' s p a r t of your record and I ' d j u s t l i k e t h a t 

t o be noted, t h a t i t ' s i n the f i l e . 

CHAIRMAN FESMIRE: Mr. Carr, i f y o u ' l l t e l l us 

e x a c t l y where t o f i n d i t , w e ' l l take a d m i n i s t r a t i v e n o t i c e 

of t h a t . 

MR. CARR: Well, i t ' s i n the w e l l f i l e under API 

Number 30-45-32517. 
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CHAIRMAN FESMIRE: Do you by any chance have a 

copy of — 

MR. CARR: I have one copy of i t , and I can 

provide other copies l a t e r . I made notes a l l over t h i s 

one, I ' d j u s t as soon t h a t — 

CHAIRMAN FESMIRE: Why .don't you make 

arrangements f o r us t o get one t h i s afternoon. 

MR. CARR: I w i l l . 

Q. (By Mr. Carr) But my question, Mr. Powell, i s 

t h a t under c u r r e n t r u l e , i f a landowner has an issue w i t h 

the p i t they can c a l l the OCD; i s n ' t t h a t c o r r e c t ? 

A. That i s c o r r e c t . 

Q. And t o address these problems you don't have t o 

change the r u l e , do you? 

A. To address the problems t h a t we observed here, 

i t ' s c u r r e n t l y covered under Rule 50. 

Q. And when you get a complaint l i k e t h i s , do you 

t r y and determine whether or not the person who i s lodgi n g 

the complaint i s i n f a c t the landowner? 

A. Normally when we receive a p u b l i c complaint we 

don't go as f a r as determining who the landowner i s . We 

rece i v e i t as a p u b l i c complaint and we respond t o i t . 

Q. And you respond t o i t — Whether or not Ms. 

Blanchett i s the landowner, you would respond t o her — 

A. Correct. 
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Q. And t h a t ' s a l l done under the c u r r e n t r u l e ? 

A. Correct. 

Q. I f we go t o the ConocoPhillips p i t , e x h i b i t 

number 4, i n t h i s case no a n a l y t i c a l t e s t i n g was r e q u i r e d 

so t h e r e were not hydrocarbon shows; i s t h a t r i g h t ? 

A. A c t u a l l y , I b e l i e v e a n a l y t i c a l t e s t i n g was 

performed, and I would have t o check t o see i f i t had been 

r e q u i r e d . 

Q. No, a c t u a l l y your s l i d e says t h a t the company 

decided t o have a n a l y t i c a l t e s t i n g performed. The question 

here i s t h a t the r e s u l t s of t h a t — t h e r e was no 

contamination established above your remediation 

requirements, correct? 

A. Correct. 

Q. And there was no contamination of groundwater a t 

t h i s s i t e ? 

A. We d i d n ' t i n v e s t i g a t e groundwater, but since 

t h e r e was no contamination above OCD l e v e l s I would assume 

t h a t t h e r e was not. 

Q. I f we look a t the Devon Energy Northeast Blanco 

U n i t 465A, has t h i s p i t been closed a t t h i s time? 

A. I do not have on record whether or not i t ' s been 

closed. 

Q. No a n a l y t i c a l t e s t i n g was required? 

A. There was not a n a l y t i c a l t e s t i n g r e q u i r e d . 
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Q. No evidence of groundwater contamination here? 

A. No. 

Q. As t o the Energen Resources Santa Rosa 5 Number 

3, again you don't know what type of 12-mil l i n i n g we had 

at t h i s s i t e , do you? 

A. I do not. 

Q. And i n t h i s s i t u a t i o n an agreed compliance order 

was entered? 

A. Yes, there was. 

Q. Has t h i s s i t e been — t h i s p i t been closed? 

A. We have received a p i t closure on t h i s . 

Q. And so under cu r r e n t r u l e , you c o l l e c t e d a f i n e 

and the s i t e has been closed? 

A. We c o l l e c t e d a penalty under an agreed compliance 

order. 

Q. On the Roddy Production Company Yockey Number 7, 

again, no a n a l y t i c a l t e s t i n g was required? 

A. Correct. 

Q. So there was no hydrocarbon show? 

A. Correct. 

Q. And the p i t — has t h i s p i t been closed? 

A. I have — I don't have t h a t record here, but I — 

My r e c o l l e c t i o n , I remember t h a t I had received a p i t 

c l o s u r e on t h i s . 

Q. And then we have the XTO McAdams D Number 2G. 
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This i s , i n f a c t , an example of what an operator ought t o 

do; i s n ' t t h a t r i g h t ? 

A. As f a r as Rule 116 on the s p i l l release, yes. 

Q. They c a l l e d you as reguired? 

A. Yes. 

Q. And then they took c o r r e c t i v e a c t i o n as required? 

A. Correct. 

MR. CARR: That's a l l I have, thank you. 

THE WITNESS: Thank you. 

CHAIRMAN FESMIRE: Ms. Foster? 

MS. FOSTER: Thank you. 

CROSS-EXAMINATION 

BY MS. FOSTER: 

Q. On the XTO s l i d e , d i d the XTO company — d i d they 

r e c e i v e a penalty f o r t h i s case? 

A. No, they d i d not. 

Q. Okay. So they reported i t w i t h i n 24 hours, t h a t 

i t had impacted a watercourse? 

A. Yes, they d i d . 

Q. A l l r i g h t . And as an inspector, what i s the 

d e f i n i t i o n of impacting a watercourse? How would you 

determine — 

A. I t entered a watercourse — 

Q. Okay, but by — 

A. — the release entered a watercourse. 
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Q. — by v i s i b l e hydrocarbons i n the watercourse, or 

how do you determine — 

A. The m a t e r i a l released entered a watercourse — 

Q. How do you know that ? 

A. — and XTO reported t h a t on a C-141 — 

Q. Okay, so you're going — 

A. — and they also reported t h a t v e r b a l l y . 

Q. Okay, I don't want t o i n t e r r u p t you, so... 

You're going o f f of the XTO r e p o r t t h a t t h e r e was — t h a t 

i t impacted the watercourse, not what your observations are 

as t o — 

A. When I a r r i v e d on s i t e , i t appeared t o be a 

watercourse. 

Q. Okay, d i d you a c t u a l l y sample the watercourse t o 

determine i f there was contamination? 

A. XTO sampled the watercourse. 

Q. But you didn't? 

A. I d i d not personally. 

Q. Okay. Now i n your review of the records or i n 

your personal experience, have seen any good v i s i t s — I 

mean good p i t s i n your f i e l d v i s i t s , what you'd consider a 

good p i t ? 

A. I have seen p i t s t h a t the l i n e r was i n t a c t , yes. 

Q. Okay, and I want t o make sure I understand what 

the — why i s i t t h a t some companies got p e n a l t i e s and some 
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d i d not? 

A. Depending on the r e p o r t i n g requirements, when we 

f i n d a t e a r i n the l i n e r i t comes — i f an in s p e c t o r f i n d s 

i t , i t comes t o the environmental s p e c i a l i s t and also the 

d i s t r i c t supervisor. We review i t t o see i f i t ' s a 

p o s s i b l e v i o l a t i o n t h a t should be fo l l o w e d up w i t h a n o t i c e 

of v i o l a t i o n . From th e r e , the l e g a l s t a f f i s consulted, 

and they deal w i t h t h i s from there. 

Q. And so when you go out and you see a t e a r above 

the water l i n e , f o r example — 

A. Right. 

Q. — a t e a r i n the l i n e r , i s t h a t an automatic 

p e n a l t y f o r the operator because you've seen i t and they 

d i d n ' t r e p o r t i t ? 

A. Not necessarily. 

Q. Okay, i f you have the instance where you go out 

t o a l o c a t i o n and you see a t e a r i n the l i n e r , do you give 

them an o p p o r t u n i t y t o r e p a i r i t before they would get a 

f i n e from you? 

A. I t would depend on the circumstances of t h a t 

i n d i v i d u a l case. 

Q. Okay, so what I'm hearing i s t h a t t h e r e i s some 

s u b j e c t i v i t y here? 

A. Well, one example i s , we have a p i t t h a t on an 

i n s p e c t i o n was t o r n . Before we contacted the company — I 
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b e l i e v e a day or — a couple days had passed, we went back 

t o the s i t e , but i t had been repa i r e d . And t h e r e was not 

a pen a l t y assessed on t h a t . 

Q. Okay, and there was not a pen a l t y assessed on 

t h a t because the t e a r had been repaired? 

A. Correct. 

Q. Okay, so you had given them the o p p o r t u n i t y t o 

r e p a i r and then — 

A. They had gone out there and r e p a i r e d the l i n e r . 

Q. Okay, and i s t h a t the instance why Devon, f o r 

example, i n your cases here d i d not get f i n e d , because they 

were — they had re p a i r e d the t e a r — 

A. The were i n the process of removing t h e f l u i d 

below the t e a r i n the l i n e r when we a r r i v e d on l o c a t i o n . 

Q. Okay. Now when you receive a p u b l i c complaint 

about a l o c a t i o n — I be l i e v e t h a t on the Coleman l o c a t i o n 

the p u b l i c complaint was t h a t there was a t e a r i n the 

l i n e r ? 

A. I can't go o f f e x a c t l y what the complaint was. I 

can go o f f of what the i n s p e c t i o n records say. 

Q. Now, do you know a Mr. Bruce Taylor w i t h 

p r o d u c t i o n construction? He's w i t h p r o d u c t i o n c o n s t r u c t i o n 

foreman w i t h Coleman O i l and Gas. 

A. I do not know him personally. 

Q. Okay. Are you aware t h a t as i t r e l a t e s t o the 
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Coleman p i c t u r e here, I bel i e v e on s l i d e 3 t h a t ' s shown 

r i g h t t h e r e — are you aware t h a t there was a major snow 

event p r i o r t o the c l o s i n g of t h i s p i t ? 

A. I was not aware of t h a t . 

Q. And are you aware t h a t there was a c t u a l l y 

d iscussion between t h e i r foreman and your o f f i c e concerning 

closure of the p i t because — or a request f o r an extension 

because of a l l the snow t h a t was on top of the l o c a t i o n ? 

A. I do not have t h a t i n my records. 

CHAIRMAN FESMIRE: Ms. Foster do you i n t e n d t o 

present evidence of these facts? 

MS. FOSTER: Mr. Coleman would l i k e t o come i n 

and t e s t i f y t h i s , yes, and he w i l l — 

CHAIRMAN FESMIRE: Okay, so Mr. Coleman w i l l — 

MS. FOSTER: — t e s t i f y on — 

CHAIRMAN FESMIRE: — be presented as a r e b u t t a l 

witness — 

MS. FOSTER: No, he w i l l not, Mr. Chairman. 

CHAIRMAN FESMIRE: — i n t h a t respect? 

MS. FOSTER: As I st a t e d e a r l i e r — you know, 

these are atta c k s on — 

CHAIRMAN FESMIRE: Ms. Foster, the other day you 

got onto me f o r t e s t i f y i n g , f o r doing e s s e n t i a l l y what 

you're doing here. Now I would allow t h a t i f you intended 

t o present evidence t h a t these f a c t s were t r u e . This 
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witness i s not an expert and cannot t e s t i f y on 

hy p o t h e t i c a l s . He's here as a f a c t witness. 

MS. FOSTER: I'm not asking him h y p o t h e t i c a l s , 

Mr. Chairman, I'm asking him based on h i s knowledge of 

working i n the o f f i c e and records on t h i s case whether he's 

aware t h a t there were conversations w i t h the OCD p r i o r t o 

these p i c t u r e s taken. 

CHAIRMAN FESMIRE: Mr. Brooks? 

MR. BROOKS: Well, my o b j e c t i o n was going t o be 

t h a t the — although f r e q u e n t l y asked, the question "Are 

you aware t h a t . . . " , which then proceeds t o s t a t e f a c t s , 

assumes f a c t s not i n evidence because — I t i s a v a l i d 

question only i f those f a c t s are t r u e . There's no evidence 

of those f a c t s , and I t h i n k your Honor's r u l i n g would be 

acceptable t o the D i v i s i o n t h a t i f they i n t e n d t o present 

evidence t o t h a t f a c t , then i t would be admitted w i t h t h a t 

understanding. Otherwise, I don't t h i n k i t ' s admissible. 

I t h i n k i t ' s an improper question. 

CHAIRMAN FESMIRE: Yeah, Ms. Foster, t h a t ' s my 

i n c l i n a t i o n too. I f you intend t o present evidence t h a t 

these f a c t s are t r u e , t h a t ' s a v a l i d question. I t h i n k you 

can ask him i f he's aware. But t o f o l l o w up w i t h what i s 

e s s e n t i a l l y testimony i s , I be l i e v e , o b j e c t i o n a b l e . 

So would you please be c a r e f u l when you phrase 

your questions and not s t a t e f a c t s as f a c t s unless you 
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i n t e n d t o present evidence t h a t they are fac t s ? 

MS. FOSTER: Okay, w e l l then I would l i k e t o have 

him review a complete record f o r the c o u r t , then, and he 

can t e l l us what's i n the record. I'm j u s t t r y i n g t o speed 

t h i n g s up and ask him i f he's aware of what's i n the 

records. 

CHAIRMAN FESMIRE: And — 

MS. FOSTER: I f — i f — you know, then I would 

ask t h a t a l l these records, the record concerning the 

Coleman w e l l , be put i n t o evidence and then we can review 

t h a t page by page. 

CHAIRMAN FESMIRE: The record on t h i s w e l l i s , as 

Mr. Carr has amply demonstrated, p u b l i c record and 

a v a i l a b l e t o anyone. You could have presented t h a t as a 

r e b u t t a l — r e b u t t a l e x h i b i t . 

As i t i s r i g h t now, i f you're going t o ask him, a 

f a c t witness, questions as f a c t , I would request t h a t you 

e i t h e r i n t e n d t o present a r e b u t t a l witness t h a t would 

t e s t i f y t o those f a c t s , or l i m i t your questions t o the 

f a c t s on the record, please. 

MS. FOSTER: So what you're saying i s t h a t I 

can't e l i c i t any other f a c t s t h a t are already not on the 

record? 

CHAIRMAN FESMIRE: No, I'm not saying t h a t a t 

a l l . I f you have knowledge t h a t they're f a c t s and are 
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capable of presenting evidence t h a t they are f a c t s , you can 

ask him about them. You can also ask him about h i s 

knowledge. But you can't t e s t i f y and go on the record 

making statements of f a c t t h a t aren't — t h a t you don't 

i n t e n d t o present. 

MS. FOSTER: Well, t h a t i s why I'm asking my 

questions as, Are you aware of? And he has the o p p o r t u n i t y 

t o say yes or no. I f he i s not aware of i t , then my l i n e 

of q u estioning i s done. 

CHAIRMAN FESMIRE: The question, Are you aware 

t h a t t h e r e was a snow event p r i o r t o t h i s date? i s a v a l i d 

question. The question, Are you aware t h a t t h e r e was a 

snow event t h a t caused t h i s , t h a t w i l l be, you know, 

t r e a t e d as a f a c t , i s not a v a l i d question. 

You can ask him •— I f you have evidence, i f you 

have a b e l i e f t h a t these f a c t s are t r u e , you can ask him 

the question. But you can't continue i f you're not going 

t o present evidence t h a t these are f a c t s . Okay? 

MS. FOSTER: Okay. 

CHAIRMAN FESMIRE: Where are we at? 

MS. FOSTER: Sorry? 

CHAIRMAN FESMIRE: What was the l a s t question? 

MS. FOSTER: I don't remember. 

CHAIRMAN FESMIRE: Would you l i k e i t read back? 

MS. FOSTER: No, I ' l l j u s t plow on, i f t h a t i s 
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okay. 

CHAIRMAN FESMIRE: Thank you, Ms. Foster. 

Q. (By Ms. Foster) Based on your review of the 

records, were there conversations between the OCD and the 

Coleman O i l and Gas Company concerning closure of t h i s 

w e l l ? 

A. Based on the records I reviewed, t h e r e were 

conversations. I don't have those exact conversations w i t h 

me. 

Q. And based on your review of the records, was 

the r e an extension t h a t was requested and denied by the OCD 

o f f i c e ? 

A. I do not have t h a t . I know a 103 was denied. I 

b e l i e v e t h a t was a request t o bury i t i n place, i f I 

remember c o r r e c t l y , instead of digg i n g and h a u l i n g i t as 

o r i g i n a l l y requested. 

Q. Okay. Well, are there requests — on a sundry 

n o t i c e , can an operator make a request f o r an extension t o 

evaporate a p i t ? 

A. Yes, they can. 

Q. Okay, and t h a t would be on a sundry notice? 

A. Yes, i t would. 

Q. And how many sundry notices does your o f f i c e 

r e c e i v e , say, on a weekly basis? 

A. I wouldn't know the exact count on — I wouldn't 
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know the count on t h a t . 

Q. Okay, i s i t — 

A. I'm not the only one t h a t receives the sundry 

n o t i c e s . 

Q. A l l r i g h t , but are there q u i t e a few requests f o r 

sundry n o t i c e , or would you say they're very r a r e based on 

your experience? 

A. I don't know a l l the sundry n o t i c e s t h a t come i n , 

and I wouldn't be able t o t e s t i f y on a day-by-day basis how 

many t h a t come i n . 

Q. Okay. Now t h i s Coleman O i l and Gas Payne 

l o c a t i o n , are you — You're f a m i l i a r w i t h Ms. Tweetie 

B l a n c e t t , c o r r e c t ? 

A. I have not met her pe r s o n a l l y , no. 

Q. Okay, have you seen her tape from — t h a t she d i d 

w i t h the BLM? 

A. No, I have not. 

Q. You have not, okay. A l l r i g h t . 

Now I bel i e v e you stat e d t h a t a l l these cases 

t h a t you looked a t were a c t u a l l y d r i l l i n g p i t s ? 

A. D r i l l i n g and workover p i t s . 

Q. And — But none of these cases, since they 

remained w i t h the d i s t r i c t o f f i c e , were a c t u a l l y 

contamination-to-groundwater cases? 

A. I do not f i n d where any of these cases 
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contaminated groundwater, no. 

Q. Okay. And contamination t o groundwater, i s t h a t 

u s u a l l y something t h a t ' s reported by the operator, or i s 

t h a t something t h a t — 

A. I b e l i e v e the operator i s r e q u i r e d , but we also 

r e p o r t t o the Santa Fe o f f i c e when there's groundwater 

impact — 

Q. Right, but my question was — 

A. — t o make sure t h a t Santa Fe i s aware of t h a t . 

Q. — my question was g e t t i n g a t , i f t h e r e i s a 

r e p o r t of suspected contamination t o groundwater, do you 

a c t u a l l y v e r i f y t h a t by any t e s t i n g t h a t you do, or do you 

j u s t — 

A. I f we suspect groundwater impact, we n o t i f y the 

Santa Fe o f f i c e and they can r e q u i r e f u r t h e r i n v e s t i g a t i o n . 

Q. Okay, but the d i s t r i c t o f f i c e does not — you 

j u s t b a s i c a l l y — i f there i s the word groundwater, 

p o s s i b l e contamination, i n the t h i n g , i t a u t o m a t i c a l l y goes 

t o the Santa Fe o f f i c e ? 

A. Correct. 

Q. A l l r i g h t . Now when there i s a p u b l i c complaint 

about a ri p p e d l i n e r , do you go t a l k t o the operator? 

A. Usually we go inspect the l o c a t i o n . 

Q. You inspect the l o c a t i o n . And the only t h i n g 

t h a t you're l o o k i n g f o r i s t h a t there a c t u a l l y was a r i p p e d 
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l i n e r ? 

A. The v a l i d i t y of the complaint, c o r r e c t . 

Q. A l l r i g h t . Well, when you sa i d the v a l i d i t y of 

the complaint, do you f i n d out what the circumstances were 

on the — 

A. Usually we go t o the s i t e and make sure there's 

an issue, and whi l e we're a t the s i t e we t a l k t o the — 

c a l l the operator, have them come out, c o r r e c t the issue i f 

p o s s i b l e , and go from there. 

Q. Okay. And what i f the operator were t o say t o 

you t h a t they are not aware of how the t e a r occurred? I n 

other words, they d i d n ' t — they don't t h i n k t h a t they d i d 

i t i n t h e i r operations? 

A. We would f i n d out i f they inspect the l o c a t i o n , 

i f they're p r o p e r l y maintaining the l i n e r . 

Q. But i f there's s t i l l a t e a r i n t h e r e , then t h e r e 

would be — a t l e a s t i t would be on the pathway towards 

g e t t i n g a penalty? 

A. I t would be possible , yes. 

MS. FOSTER: Okay. I have no f u r t h e r questions 

of t h i s witness. 

Again f o r the Commission, I would s t a t e t h a t I 

be l i e v e t h a t Mr. Hanson w i l l be coming i n and g i v i n g sworn 

statement concerning t h i s l o c a t i o n . 

CHAIRMAN FESMIRE: Mr. Hansen or Mr. Coleman? 
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MS. FOSTER: A c t u a l l y i t ' s Coleman O i l and Gas. 

Chris Coleman, I be l i e v e , i s out of the country. Michael 

T. Hanson i s the operations engineer who wrote me a l e t t e r 

concerning t h i s issue. 

CHAIRMAN FESMIRE: And he would be a r e b u t t a l 

witness f o r you a t the end of — 

MS. FOSTER: No, I bel i e v e he has the o p p o r t u n i t y 

t o come i n and make p u b l i c — a p u b l i c statement. 

CHAIRMAN FESMIRE: He can come i n as a witness. 

That was the question. I s he going t o be a witness f o r 

you? I s he going t o come t e s t i f y on h i s own? 

MS. FOSTER: No, I don't have him on my witness 

l i s t . I don't intend t o put him on as a r e b u t t a l witness. 

I j u s t — He has stat e d t h a t based on the OCD p r e s e n t a t i o n 

t h a t he would l i k e t o have the o p p o r t u n i t y t o place h i s 

r e n d i t i o n of the f a c t s on the record f o r the Commission so 

t h a t i n h i s mind t h i n g s are c l e a r . 

CHAIRMAN FESMIRE: Okay, t h a t ' s p a r t of the 

r u l e s , he's allowed t o do t h a t . 

MS. FOSTER: Okay. 

CHAIRMAN FESMIRE: Mr. Jantz? 

MR. JANTZ: Thank you, Mr. Chairman. 

EXAMINATION 

BY MR. JANTZ: 

Q. I j u s t have a quick few questions f o r you, Mr. 
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Powell. With respect t o the Coleman O i l and gas l i n e r 

t e a r , t h a t was reported by a member of the p u b l i c ; i s t h a t 

r i g h t ? 

A. That i s c o r r e c t . 

Q. Okay. The ConocoPhillips t e a r was found by an 

in s p e c t o r ; i s t h a t correct? 

A. That i s c o r r e c t . 

Q. The Devon Energy l i n e r t e a r was found by an 

insp e c t o r as w e l l , r i g h t ? 

A. The inspector a r r i v e d on l o c a t i o n . I would 

assume t h a t Devon found i t p r i o r t o t h a t , since they were 

removing the f l u i d s when the inspector — 

Q. Was i t reported? 

A. I t was not reported, t h a t I am aware o f . 

Q. The Energen Resources Corporation, do you know 

who discovered the t e a r i n t h a t case and whether i t was 

reported? 

A. Let me check the records. I show t h a t D a r r e l l 

Davis, a previous inspector of the OCD, found t h a t t e a r . 

Q. So i n t h a t case, Energen Resources, the t e a r was 

found by an inspector as well? 

A. Correct. 

Q. Roddy Production, the l i n e r t e a r was found by an 

inspector? 

A. Yes, i t was. 
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Q. Not reported? 

A. Not reported. 

Q. XTO, of the cases you've c i t e d , only t h i s one was 

report e d by the operator; i s t h a t c o r r e c t ? 

A. I bel i e v e so. 

MR. JANTZ: Thank you, Mr. Powell. 

CHAIRMAN FESMIRE: Mr. Huffaker? 

MR. HUFFAKER: Nothing, Mr. Chairman. 

CHAIRMAN FESMIRE: Okay. Mr. Brooks, do you have 

a r e d i r e c t on t h i s witness? 

MR. BROOKS: I do. Do you wish me t o go ahead or 

do so a f t e r the Commission's questions? 

CHAIRMAN FESMIRE: I apologize t o the 

Commissioners. Commissioner Bailey? 

EXAMINATION 

BY COMMISSIONER BAILEY: 

Q. How many w e l l s were d r i l l e d i n your d i s t r i c t l a s t 

year? 

A. I don't have t h a t count. I don't deal w i t h the 

APDs or how many w e l l s are d r i l l e d . 

Q. Did i t seem p r e t t y busy? 

A. I t seems so, yes. 

Q. I looked through these photos t r y i n g t o see 

dates. Only two of these are dated i n 2 007; i s t h a t 

c o r r e c t ? 
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A. My r e c o l l e c t i o n o f f — I can check each one, but 

my r e c o l l e c t i o n i s , only two of them are i n 2007. 

Q. Out of a p r e t t y busy year f o r d r i l l i n g . 

A. Yes. These were the only two from 2007 t h a t I 

brought. 

Q. Okay, which t e l l s me t h a t i t ' s a small percentage 

of d r i l l i n g and workover p i t s t h a t you've presented as 

having issues? 

A. I t ' s a — the s i x i s — i n comparison t o a l l the 

d r i l l i n g and workover p i t s , i t would be a small percentage. 

Q. Okay. How many groundwater contamination cases 

d i d you send t o Santa Fe t h i s year? 

A. I'm not — I don't know e x a c t l y how many cases 

I've sent t o Santa Fe. 

Q. Maybe more than one or zero or — 

A. T o t a l groundwater cases, i t would d e f i n i t e l y be 

more than one. 

Q. But due t o contamination from d r i l l i n g and 

workover p i t s ? 

A. No, I — 

Q. Zero? 

A. — I have — zero. 

Q. So you've been enf o r c i n g under Rule 50. Have 

ther e been issues or lack of coverage under Rule 50 f o r 

your environmental cases t h a t you've d e a l t with? 
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A. There has been arguments t h a t s t a t e t h a t they 

were not covered under Rule 50. I'm t r y i n g t o t h i n k of 

some offhand, but there have been cases where t h e r e were 

c e r t a i n circumstances on those, the general comments were 

arguable. 

Q. Okay. But i t appears as though you've been able 

t o w r i t e NOV's and have l e g a l a c t i o n and f i n e s — 

A. Correct. 

Q. — p e n a l t i e s f o r v i o l a t i o n s of Rule 50. 

A. Correct. 

Q. The p i c t u r e s of v i s i b l e l a y e r of o i l , t h a t could 

have been enforced under Rule 50? 

A. Correct. 

Q. The breach of l i n e r s enforced under Rule 50? 

A. (No response) 

Q. None of these cases t h a t you've brought had 

a c t u a l contamination of groundwater, except maybe one? 

A. None of them, I be l i e v e , had — from my record 

search, had contamination of groundwater. 

Q. So from these d r i l l i n g p i t s and workover p i t s , no 

harm, no fo u l ? 

A. They a l l had te a r s i n the l i n e r s and had 

releases. 

Q. Yes, but no contamination of groundwater? 

A. Not of groundwater, no. 
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COMMISSIONER BAILEY: That's a l l I have. Thank 

you. 

THE WITNESS: Thank you. 

CHAIRMAN FESMIRE: Commissioner Olson? 

COMMISSIONER OLSON: Yes, I j u s t had a couple 

questions. 

EXAMINATION 

BY COMMISSIONER OLSON: 

Q. Mr. Powell, I guess maybe I ' l l f o l l o w up on a 

question of Commissioner Bailey. What was the time frame 

of your record review? 

A. The time frame of the f i l e s ? 

Q. Yes. 

A. I was looking f o r p i t s t h a t had f a i l u r e s and — 

Rule 50 — i t ' s e s s e n t i a l l y from when Rule 50 was enacted 

t o c u r r e n t . 

Q. So i t ' s j u s t a record review of the l a s t s e v eral 

years, then? 

A. Yes. 

Q. Okay. And going t o the Coleman case, I guess i n 

your s l i d e you were saying t h a t there was s o i l 

contamination above the OCD requirements. To what depth 

d i d t h a t contamination go? 

A. We t e s t e d the sludge a f t e r the f l u i d was removed 

of the a c t u a l d r i l l i n g — d r i l l c u t t i n g s , and t h a t ' s what 
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showed above OCD l i m i t s . And since the l i n e r had been 

compromised, we showed t h a t i t had t o be removed. 

Q. And was there any sampling depth below the p i t t o 

see what the extent of the contamination was? 

A. I do not have t h a t . I don't — I'm not sure a t 

t h i s time i f there was, t o make sure they got out of i t . 

I — a l l the p i t — 3000 yards of s o i l had been excavated, 

and I would assume they had an environmental c o n s u l t a n t on 

s i t e t h a t they removed a l l of i t . 

Q. So you don't know i f they sampled t o the base of 

the excavation t o see — a f t e r the excavation, i f they had 

met t h e i r contaminant l e v e l s t h a t the were allowed? 

A. At t h i s p o i n t I do not. I would have t o look 

i n t o i t f u r t h e r . 

Q. Okay. And I t h i n k I j u s t have — want t o c l a r i f y 

something f o r myself. I guess I was j u s t t r y i n g t o 

understand what the purpose of t h i s p r e s e n t a t i o n i s . I s 

t h i s j u s t t o show t h a t there i s p o t e n t i a l problems w i t h p i t 

l i n e r s and s i t i n g locations? I j u s t want t o make sure I 

was — 

A. The examples I brought were t o show f a i l u r e s of 

the p i t l i n e r . 

Q. That can occur? 

A. Yes. 

COMMISSIONER OLSON: Okay, t h a t ' s a l l I have. 
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EXAMINATION 

BY CHAIRMAN FESMIRE: 

Q. Okay Brandon, Mr. Carr asked you about p i t l i n e r 

f a i l u r e s . How many of the p i t s up i n your area are not 

l i n e d a t a l l ? 

A. Very few. 

Q. Very few? 

A. Well, depends on the type of p i t you're asking. 

Production p i t s , there are more u n l i n e d p i t s . For d r i l l i n g 

and workover there's very few — 

Q. Okay. 

A. — i f any. 

Q. But there are some un l i n e d p i t s t i l l i n use up 

there? 

A. Due t o the exemption i n Rule 50, I have signed 

p e r m i t t e d — or have signed p i t permits f o r u n l i n e d p i t s . 

Q. Okay. Now you said t h a t there was no a n a l y t i c a l 

t e s t i n g r e q u i r e d because there were no hydrocarbons 

v i s i b l e ; i s t h a t correct? 

A. Correct. 

Q. That's your p o l i c y ? What about s a l t s ? 

A. At t h i s time we haven't been t e s t i n g f o r s a l t s . 

I t ' s not — since we don't d r i l l through b r i n e sections and 

b r i n e muds, i t ' s something t h a t we have f e l t i n the c u r r e n t 

— u n t i l t h i s — some of the samples came out, t h a t t h e r e 
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wasn't a high constituence of c h l o r i d e s i n the d r i l l i n g 

f l u i d s . 

Q. Okay, and you sat through some testimony here 

t h a t sounds l i k e i t might have changed your mind; i s t h a t 

c o r r e c t ? 

A. I saw t h a t i t ' s p o ssible t o have higher c h l o r i d e s 

than we expected. 

Q. Okay. And i f you s t a r t t e s t i n g f o r s a l t s , do you 

t h i n k y o u ' l l f i n d some more contamination? 

A. I t i s possible. 

Q. Now t h i s i s a s o r t of e l a b o r a t i o n of something 

Mr. Carr and Commissioner Bailey asked you, but not a l l the 

v i o l a t i o n s r e s u l t e d i n p e n a l t i e s ; i s t h a t c o r r e c t ? 

A. That i s c o r r e c t . 

Q. But you — they were v i o l a t i o n s , you could have 

given them p e n a l t i e s , d i d n ' t you — couldn't you? 

A. You could show t h a t they had not maintained the 

l i n e r due t o the t e a r i n the l i n e r . They weren't 

v i o l a t i o n s because they had put i t on themselves t o take 

c o r r e c t i v e a c t i o n and s e l f - r e p o r t e d . 

Q. Okay, so you're s o r t of using a c a r r o t i n s t e a d of 

a s t i c k approach; i s t h a t r i g h t ? 

A. Correct. 

Q. So i f you s t a r t t e s t i n g f o r s a l t s — I may have 

asked t h i s question, t h i s may be s l i g h t l y redundant, but i f 
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you s t a r t t e s t i n g f o r the s a l t s , t here might be other cases 

of groundwater contamination due t o d r i l l i n g and workover 

p i t s t h a t you would f i n d ; i s t h a t c o r r e c t — i s t h a t 

reasonable? 

A. I t may be possible. 

CHAIRMAN FESMIRE: That's a l l the questions I 

had. Mr. Brooks — Oh, I'm sorr y . 

COMMISSIONER OLSON: Could I j u s t f o l l o w up on 

something t h a t Mr. Powell — 

CHAIRMAN FESMIRE: Sure. 

COMMISSIONER OLSON: — was j u s t saying 

FURTHER EXAMINATION 

BY COMMISSIONER OLSON: 

Q. Did I hear you c o r r e c t l y , you're saying t h a t 

there's s t i l l some operators s t i l l i n s t a l l i n g u n l i n e d p i t s 

i n those exempt areas, new ones today? 

A. I have received p i t permits showing t h a t they 

were asking f o r un l i n e d p i t s . 

COMMISSIONER OLSON: Okay. 

CHAIRMAN FESMIRE: Mr. Brooks, you sa i d you had 

some r e d i r e c t ? 

MR. BROOKS: Thank you. 

REDIRECT EXAMINATION 

BY MR. BROOKS: 

Q. Are a l o t of the p i t s i n your d i s t r i c t closed 
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w i t h o u t removal of the l i n e r ? 

A. Without the removal of the l i n e r ? 

Q. Yes. 

A. Correct, most of them are closed i n place, i f 

t h a t ' s what you're asking. 

Q. Does the cur r e n t r u l e r e q u i r e any t e s t i n g 

underneath the p i t a t the time i t ' s closed? 

A. No, i t does not. 

Q. Ar a t any other time? 

A. Underneath the p i t , no. 

Q. So i f there were a leak t h a t you — t h a t was not 

rep o r t e d and your inspector d i d not discover i t , how would 

you ever know about i t ? 

A. I f i t wasn't reported and we d i d n ' t f i n d out 

about i t , we wouldn't know about i t . 

Q. Since you don't r e q u i r e t e s t i n g , you d i d n ' t — 

A. Correct. 

Q. — i t d i d n ' t come t o your a t t e n t i o n ? 

You might f i n d out about i t from impacted 

groundwater, though? 

A. Correct. 

Q. Okay. The requirement t h a t you have f o r t e s t i n g 

i f t h e r e are hydrocarbons involved, i s t h a t i n Rule 50 or 

i s t h a t j u s t — i s t h a t a c u r r e n t p o l i c y ? 

A. Under Rule 50 they're not allowed t o have 
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hydrocarbons i n the p i t a f t e r the r i g i s released. And 

under the s p i l l release g u i d e l i n e s there's hydrocarbon 

l i m i t s set i n t h e r e , so we f o l l o w the s p i l l release 

g u i d e l i n e s when i t comes t o hydrocarbons. 

Q. Thank you. Now are you f a m i l i a r w i t h whether or 

not Rule 50 contains any express p r o v i s i o n r e q u i r i n g the 

operators t o r e p o r t l i n e r f a i l u r e s i f t h e r e i s not a 

release coming under Rule 116? 

A. I bel i e v e so — 

Q. Okay, Rule 116 — 

A. — I'm not sure, I haven't gone over i t . 

Q. Okay, the r u l e w i l l speak t o t h a t issue. Thank 

you. 

One other t h i n g . You've used — I n connection 

w i t h enforcement actions you mentioned, I b e l i e v e , the 

acronym ACO? 

A. Correct. 

Q. Do you know what t h a t stands f o r ? 

A. That's an agreed compliance order. 

Q. Okay, are you f a m i l i a r w i t h the process by which 

those are put i n t o e f f e c t ? 

A. P a r t i a l l y , yes. 

Q. And does t h a t process i n v o l v e the agreement by 

the operator, as the name would suggest? 

A. Yes, i t does. 
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Q. And are the p e n a l t i e s t h a t you have mentioned, 

are they provided i n the agreed compliance orders? 

A. Yes, they are. 

MR. BROOKS: I believe t h a t ' s a l l my questions, 

Mr. Chairman. 

CHAIRMAN FESMIRE: Any recross on those subjects? 

MR. CARR: No. 

CHAIRMAN FESMIRE: Ms. Foster? 

RECROSS-EXAMINATION 

BY MS. FOSTER: 

Q. On the agreed compliance orders, I t h i n k Mr. 

Brooks j u s t asked you i f t h a t i s something t h a t the 

operators agreed t o . 

A. Yes. 

Q. Yes. Does t h a t mean t h a t they accept 

r e s p o n s i b i l i t y f o r everything t h a t happened out on the 

lo c a t i o n ? 

MR. BROOKS: Mr. Chairman, I — 

CHAIRMAN FESMIRE: Wouldn't you say t h a t one 

c a l l s f o r a l e g a l conclusion? 

MR. BROOKS: — obje c t on two grounds. F i r s t , 

t h a t r e q u i r e s a l e g a l conclusion, and second the best 

evidence of i t would be the agreement i t s e l f . 

CHAIRMAN FESMIRE: Okay, I ' l l g r a nt t h a t 

o b j e c t i o n on the f i r s t grounds, Ms. Foster. 
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MS. FOSTER: Well, I bel i e v e the witness s a i d 

t h a t he was f a m i l i a r w i t h an ACO, so I — I t h i n k he was 

very compliant i n answering Mr. Brooks* questions about 

them. 

MR. BROOKS: My question was, was he f a m i l i a r 

w i t h the process by which they were put i n t o place, and he 

sai d somewhat, and I don't t h i n k t h a t q u a l i f i e s him t o 

t e s t i f y t o the substantive p r o v i s i o n s , much less t o t h e i r 

l e g a l e f f e c t . 

CHAIRMAN FESMIRE: Ms. Foster, I t h i n k you are 

asking him t o i n t e r p r e t the l e g a l e f f e c t of t h a t agreement. 

You can rephrase your question and t r y again, i f you'd l i k e 

t o . 

MS. FOSTER: Well, I would j u s t l i k e 

c l a r i f i c a t i o n of the l a s t question t h a t Mr. Brooks asked 

the witness, then. 

CHAIRMAN FESMIRE: I t h i n k Mr. Brooks r e s t a t e d 

h i s question. 

MS. FOSTER: No, I bel i e v e the l a s t question 

t h a t he asked the witness was, does t h a t mean t h a t the 

operators agree? 

THE WITNESS: I guess my i n t e r p r e t a t i o n of the 

l a s t question i s i f they agree t o the agreed compliance 

order. 

MR. BROOKS: That was the i n t e n t of the question, 
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Mr. Chairman. 

CHAIRMAN FESMIRE: Thank you, Mr. Brooks. 

MS. FOSTER: Okay, and I — 

CHAIRMAN FESMIRE: Ms. Foster, would you l i k e t o 

rephrase the question, perhaps? 

Q. (By Ms. Foster) Okay, Mr. Powell, I would j u s t 

l i k e c l a r i f i c a t i o n on your statement t h a t when you sa i d an 

operators agree t o a compliance order, what does t h a t mean? 

A. They agree t o the penalty and t o the compliance 

— agreed compliance order. 

Q. Okay, so they agree t o comply w i t h t he order 

t h a t • s given t o them? 

A. Correct. 

Q. I n other words, i t ' s an agreement between the OCD 

and the operator t h a t something needs t o be done on a 

lo c a t i o n ? 

A. Not always i s there something t h a t needs t o be 

done on the l o c a t i o n . I t ' s — My understanding, i t ' s an 

agreement of the agreed compliance — they s i g n the agreed 

compliance order, agreeing w i t h the order. 

Q. Okay. I s i t an agreement t o pay a pe n a l t y 

pursuant t o a v i o l a t i o n ? 

A. I don't know i f a l l agreed compliance orders 

c o n t a i n p e n a l t i e s . 

Q. Okay, so you don't know i f they g e n e r a l l y don't? 
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I mean, i s t h a t — i s t h a t — 

CHAIRMAN FESMIRE: Ms. Foster, why don't you go 

ahead and s i t down t o f i n i s h your question? 

Q. (By Ms. Foster) The agreed compliance order, 

then, what I understand you're saying, and your 

understanding of a compliance order, i s t h a t sometimes 

the r e i s an agreement t o pay a penalty and sometimes t h e r e 

i s not? 

A. That's my i n t e r p r e t a t i o n , c o r r e c t . 

Q. And I believe there was a question about u n l i n e d 

p i t s . I b e l i e v e you stat e d they were pr o d u c t i o n p i t s ? 

A. They are production, and I have approved u n l i n e d 

d r i l l i n g p i t s . 

Q. Okay. So i f they're coming t o you, since you're 

the OCD, are they asking f o r r e g i s t r a t i o n of t h a t u n l i n e d 

earthen p i t , or i s i t a — f o r a permit of the u n l i n e d 

permanent p i t ? 

A. I have signed permits f o r u n l i n e d d r i l l i n g p i t s . 

Q. Okay, so i t ' s a permit, i t ' s not a r e g i s t r a t i o n ? 

A. Correct. 

MS. FOSTER: Okay, I have no f u r t h e r questions. 

CHAIRMAN FESMIRE: Any f u r t h e r recross on t h i s ? 

Okay, l e t the record r e f l e c t t h a t there was none. 

Why don't we go ahead and take a 13-minute break 

and reconvene a t 20 t o 11:00? 
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(Thereupon, a recess was taken a t 10:27 a.m.) 

(The f o l l o w i n g proceedings had a t 10:41 a.m.) 

CHAIRMAN FESMIRE: Let's go back on the record. 

For the record, t h i s i s a c o n t i n u a t i o n of Case 

Number 14,015. The record should also r e f l e c t t h a t 

Commissioners Bailey, Olson and Fesmire are present. We 

t h e r e f o r e have a quorum. I b e l i e v e , Mr. Brooks, you were 

g e t t i n g ready t o present your next witness? 

MR. BROOKS: Yes, Mr. Chairman, we c a l l Mike 

Bratcher. 

CHAIRMAN FESMIRE: Mr. Bratcher, would you step 

forward, please? 

Let the record r e f l e c t t h a t I d i d n ' t know Mr. 

Bratcher had a sport coat. 

(Laughter) 

MR. BRATCHER: I have two of them. 

CHAIRMAN FESMIRE: Mr. Bratcher, would you r a i s e 

your r i g h t hand and be sworn, please? 

(Thereupon, the witness was sworn.) 

MIKE BRATCHER. 

the witness h e r e i n , a f t e r having been f i r s t d uly sworn upon 

h i s oath, was examined and t e s t i f i e d as f o l l o w s : 

DIRECT EXAMINATION 

BY MR. BROOKS: 

Q. Good morning, Mr. Bratcher. 
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A. Morning. 

Q. Would you s t a t e your name f o r the record, please? 

A. Mike Bratcher. 

Q. And by whom are you employed? 

A. By OCD. 

Q. And i n what capacity? 

A. Cu r r e n t l y I'm f i e l d supervisor f o r D i s t r i c t 2. 

Q. And where are you located? 

A. I n A r t e s i a . 

Q. Could we get E x h i b i t 33, page 1, up on the 

screen? Before we go i n t o the contents of i t , Mr. 

Bratcher, d i d you do a review of OCD f i l e s r e l a t e d t o 

problems w i t h the d r i l l i n g p i t s ? 

A. On t h i s ? 

Q. Well, there are several of them here we're going 

t o ask you about — 

A. Yes. 

Q. — so j u s t g e n e r a l l y . 

A. Yes. 

Q. And some of these you have observed and some not; 

i s t h a t c o r r e c t ? 

A. Yes. 

Q. And so I'm going t o ask you t o s t a t e when you are 

g i v i n g testimony about these i n c i d e n t s whether or not 

you're t e s t i f y i n g from your personal knowledge or whether 
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you're t e s t i f y i n g from OCD business records. 

Let us begin w i t h the Chi Operating Footjoy 14 

State Number 1. Mr. Bratcher, d i d you p e r s o n a l l y i n spect 

t h i s s i t e ? 

A. Yes, s i r , I believe I d i d . 

Q. Okay, there are some p i c t u r e s i n your — i n 

connection w i t h your e x h i b i t — I'm s o r r y , t h e r e i s a 

p i c t u r e i n connection w i t h your e x h i b i t . Would you put 

t h a t up, s l i d e 2, f o r a moment? And then w e ' l l go back t o 

s l i d e 1. 

Did you take t h a t p i c t u r e ? 

A. Yes, s i r , I believe so. 

Q. The p i c t u r e has a date on i t , what appears t o be 

a date on i t , 10-9-2 007. Was i t taken a t about t h a t time? 

A. Yes. 

Q. Does i t f a i r l y and accurately represent the 

c o n d i t i o n of t h a t s i t e a t the time you took t h a t photo? 

A. Yes. 

Q. Okay, l e t ' s go back t o s l i d e number 1 then. 

Would you summarize the s i t u a t i o n w i t h t h a t p i t ? 

A. This i s a p i t t h a t ' s k i n d of t y p i c a l of one t h a t 

hasn't been closed i n a t i m e l y manner. 

Q. I s t h i s a d r i l l i n g p i t ? 

A. A d r i l l i n g p i t , yes. 

Q. Continue. 
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A. You can t e l l by the c o n d i t i o n of the l i n e r t h a t 

i t ' s been breached. I believe t h i s p i t was probably f l a r e d 

i n t o . I b e l i e v e the — w e l l , the spud date on t h i s was 

3-9-05, so t h i s p i t would have been constructed i n e a r l y 

2005. 

Q. Now when you say f l a r e d i n t o , what does t h a t 

mean? 

A. That means t h a t during completion t h a t they had a 

f l a r e l i n e run i n t o the p i t , and they a c t u a l l y had a f i r e 

t h a t went i n t o the p i t . 

Q. Okay. So i t was used as a f l a r e p i t ? 

A. Probably, yes. 

Q. Okay. Let's go, then, on t o e x h i b i t 2 — page 2, 

and can you w i t h your p o i n t e r i n d i c a t e where the problems 

are w i t h t h i s p i t , on the photograph shown on page 2? 

A. Okay, these are p r e t t y obvious, but r i g h t t h e r e 

and b a s i c a l l y r i g h t i n there are going t o be the problem 

areas. And then i t looks l i k e t h i s i s a c t u a l l y — Well, we 

may have t o put a gunsight on t h i s p o i n t e r . 

Q. I t ' s not been working r e a l w e l l , so... 

A. No, i t ' s not working w e l l a t a l l . But you can 

look l i k e — I t looks l i k e i t ' s breached back down the top 

r i g h t t h e r e a t the top of the p i t t h e r e . 

Q. Does the breach appear t o go below the water 

l i n e ? 
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A. Looking a t t h i s p i c t u r e , i t doesn't appear t o be 

c u r r e n t l y below what the c u t t i n g s are, but I would say a t 

some p o i n t i n time i t probably d i d go below the f l u i d 

l e v e l . 

Q. Very good. What a c t i o n has been taken i n regard 

t o t h i s p i t ? 

A. This p i t , an LOV has been issued on i t , and I 

be l i e v e r i g h t now they're c u r r e n t l y c l o s i n g t h i s p i t . 

Q. Okay, has there been an agreed compliance order 

entered i n t o on t h i s p i t ? 

A. I t hasn't gone t o — I don't t h i n k t h i s i s 

covered under an agreed compliance order. I b e l i e v e an LOV 

was issued. 

Q. And what i s an LOV? 

A. A l e t t e r of v i o l a t i o n . 

Q. Sometimes c a l l e d a love l e t t e r ? 

A. A love l e t t e r , yes. I've had operators c a l l me 

and t e l l me they got my hate m a i l , so i t ' s been r e f e r r e d t o 

as hate m a i l , love l e t t e r . . . 

Q. Now you said t h i s was a p i t t h a t had not been 

closed. What date was t h i s p i t permitted? 

A. I'm not sure when i t was pe r m i t t e d . I t would 

have been constructed i n — e a r l y of 2005. 

Q. Go back t o s l i d e 1, please. I t says t h e r e spud 

date i s 3-9-05? 
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A. Right. 

Q. And do you know when the d r i l l i n g was completed? 

A. T y p i c a l l y these w e l l s are 20 t o 30 days. 

Q. And as we're s i t t i n g here today, t h i s p i t has not 

ye t been closed? 

A. I b e l i e v e they're i n the process of c l o s i n g t h i s 

p i t now. 

Q. Okay. Then l e t ' s go on t o s l i d e number 3. I s 

t h a t another p i c t u r e of t h i s p i t ? 

A. Yes. 

Q. Does i t show anything of s i g n i f i c a n c e t h a t we 

haven't already seen? 

A. I shot myself — You can see t h i s r i g h t here i s a 

rock, and r i g h t t here i s probably another one t h a t ' s come 

through the l i n e r . 

Q. Very good. I s there anything else you would l i k e 

t o t e l l us about t h i s Chi Operating Footjoy 14 State Number 

1 s i t e ? 

A. I don't believe so. 

Q. Very good. Then l e t ' s go t o s l i d e 4, t o the 

Crawford Number 26-2. Now i s t h i s also — was t h i s also a 

d r i l l i n g p i t ? 

A. Yes, s i r . 

Q. And was t h i s a case t h a t you worked or t h a t 

someone else worked? 
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A. I was i n on i t . We had a couple other i n s p e c t o r s 

t h a t were involved i n t h i s also. 

Q. Did you take the p i c t u r e s t h a t are i n the f i l e s 

on t h i s ? 

A. I be l i e v e the p i c t u r e s t h a t we have on f i l e were 

a c t u a l l y taken by Richard Inge. 

Q. And what i s the issue w i t h t h i s p i t ? 

A. This i s another p i t t h a t stayed open f o r q u i t e 

some time. This p i t was a c t u a l l y d r i l l e d by one operator, 

and then another operator bought them out, and i n the 

process they bought q u i t e a few p i t s t h a t were already 

opened, and t h i s was one of them. When they d i d get around 

t o c l o s i n g i t , we found q u i t e a b i t of impact underneath 

the l i n e r on t h i s p i t . 

Q. So you t e s t e d — when you — When i t was closed, 

was the l i n e r removed? 

A. Yes. 

Q. And d i d you t e s t underneath the l i n e r ? 

A. Yes. 

Q. And what d i d you fi n d ? 

A. Chloride impact. 

Q. Would you b r i e f l y review the th r e e s l i d e s t h a t 

are number 5, 6 and 7, so you can t e l l us about them? 

Well, f i r s t of a l l , I don't want t o have t o go through each 

one i n d i v i d u a l l y f o r t h i s purpose only, so i f you j u s t go 
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on t o s l i d e 6 and then 7, please. 

Okay. Now loo k i n g a t a l l t h r e e of those, Mr. 

Bratcher, were you on the location? 

A. I was on t h i s l o c a t i o n , but i t was a f t e r they had 

already s t a r t e d c l o s i n g the p i t . 

Q. Okay, so you know about these p i c t u r e s only from 

t h e i r being i n the f i l e ? 

A. Right. 

Q. Are these p i c t u r e s t h a t are i n the business 

records of the O i l Conservation D i v i s i o n under t h i s 

l o c a t i o n ? 

A. Yes. 

Q. Very good. Then l e t ' s go back t o s l i d e number 5. 

What does s l i d e number 5 show? 

A. Okay, t h i s shows the — The browning on the p i t s 

here i s u s u a l l y i n d i c a t i v e of a p i t t h a t ' s been f l a r e d 

i n t o . Once again, t h i s — I t h i n k t h i s p i t was d r i l l e d i n 

— or t h i s w e l l was d r i l l e d i n 2004 and, you know, t h a t was 

t y p i c a l standard i n d u s t r y p r a c t i c e w i t h the f l a r e i n t o the 

d r i l l i n g p i t . Probably p a r t of the breaches i n these 

l i n e r s are due t o the a c t u a l f l a r i n g i n t o t h i s p i t . 

Q. Okay, would you then go on t o s l i d e number 6? 

And what do you see there t h a t ' s of s i g n i f i c a n c e ? 

A. What we see here i s a l o t of t r a s h t h a t ' s been 

placed i n t o the p i t . And you can see some f l u i d standing 
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back here. Through the age of t h i s p i t and where i t ' s a t , 

t h i s i s probably going t o be r a i n w a t e r - d e f e c t i v e . 

Q. Okay, l e t ' s go on t o s l i d e number 7, then. What 

of s i g n i f i c a n c e appears i n t h i s photograph? 

A. Okay, t h i s — the side of t h i s p i t j u s t appears 

t o have d e t e r i o r a t e d . I don't b e l i e v e the f l a r e would have 

reached t h i s s l i d e of the p i t . And you know, as you can 

see, i t ' s j u s t — the l i n e r i s not t h e r e . 

Q. I s t h e r e anything else you would l i k e t o t e l l the 

Commission about t h i s p i t ? 

A. This p i t was very involved i n c l o s u r e . The 

operator met up here i n Santa Fe w i t h the Environmental 

Bureau. We hashed t h i s t h i n g out over a long p e r i o d of 

time t o get i t closed. We suspected groundwater impacts, 

and monitor w e l l s were d r i l l e d . I t h i n k the groundwater 

impact was inconclusive on t h i s one, and b a s i c a l l y due t o 

the f a c t t h a t the groundwater i s t y p i c a l l y f a s t moving i n 

t h i s area, and any impact probably would have been 

dispersed p r e t t y r a p i d l y . 

Q. Then l e t us go on t o the P o l a r i s B Federal Well 

Number 8, s l i d e number 8 c o i n c i d e n t a l l y . Did you 

p a r t i c i p a t e i n t h i s case? 

A. Okay, now on t h i s P o l a r i s — t h i s operator has an 

environmental company t h a t comes out and does t h e i r 

a n a l y t i c a l — does t h e i r t e s t i n g whenever they're c l o s i n g 
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t h e i r c l o s i n g t h e i r p i t s . And one of these s l i d e s w i l l 

show the format t h a t they e-mailed me. Once they quadron 

[ s i c ] o f f the p i t and take t h e i r samples, t h e y ' l l e-mail me 

the r e s u l t s of those samples. And then t h e y ' l l c a l l me and 

w e ' l l discuss what needs t o be done as f a r as c l o s u r e . And 

t h i s i s j u s t one t h a t happened t o be l a y i n g on my desk when 

I was asked t o put t h i s together. 

Q. So you were involved i n t h i s p i t ? 

A. I was involved i n the c l o s i n g of i t . As f a r as 

being on l o c a t i o n , I was never on l o c a t i o n on t h i s 

p a r t i c u l a r s i t e . 

Q. And I believe we do not have any p i c t u r e s ? 

A. No, there are no p i c t u r e s on t h i s . 

Q. Okay. T e l l us what happened on t h i s s i t e . 

A. Okay, i f we could go t o the a n a l y t i c a l sheet. 

Okay, t h i s i s j u s t the C-144. I t was p e r m i t t e d a 12-mil 

l i n e r , and — 

Q. And I f o r g o t t o ask you, was t h i s a d r i l l i n g p i t ? 

A. This i s a d r i l l i n g p i t , yes. 

Q. Continue. 

A. I f you could go back up, I know something t h a t 

came up before — when these are p e r m i t t e d , they're — 

r i g h t here i s how these are permitted. They don't t e l l us 

whether they're using — what type of l i n e r t h ey're going 

t o use. They j u s t i n d i c a t e the m i l thickness on these 
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permits — 

Q. Okay. 

A. — and t h a t ' s g e n e r a l l y what we get. 

Q. Okay. Then continue t e l l i n g us what happened i n 

t h i s case. 

A. Can we go t o the a n a l y t i c a l — 

MR. VON GONTEN: That's a l l we have. 

THE WITNESS: See i f there's another s l i d e . 

There you go. 

Okay, then t h i s i s the form t h a t they use. And 

i f you s c r o l l down, there w i l l be a diagram. 

This shows how they've quadroned o f f the p i t , 

northwest, northeast, southwest, southeast and center. 

Depth of the p i t i s 10 f e e t . T y p i c a l l y t h e y ' l l take the 

l i n e r out, take out about two f e e t , and then s t a r t p u l l i n g 

samples. 

And then i f w e ' l l go back up t o the a n a l y t i c a l , 

you can see i n the northeast a t two f e e t — and t h i s i s 

below p i t bottom — a n a l y t i c a l was 200. These are f i e l d 

analyses, by the way. The northwest was 240, southeast was 

12 0. Southwest i s where we had a c h l o r i d e impact a t two 

f o o t ; i t was 10,480. At f i v e f o o t i t was 5600, 10 f o o t 

was 400, a t 15 f o o t i t was 160, center was 200. 

Now what t h i s i n d i c a t e s t o me i s t h a t we have one 

quadrant i n t h i s p i t t h a t has impact. Can I say i t was a 
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l i n e r breach t h a t caused t h i s ? No, because I can't show 

you a hole i n the l i n e r . I can say t h a t i n a l l l i k e l i h o o d , 

since we have impact i n one spot, i t probably was a breach 

i n the l i n e r . 

Q. (By Mr. Brooks) Adding up those f i g u r e s , what i s 

the t o t a l depth down t o the impact? 

A. Down t o 15 f e e t i s where we d e l i n e a t e d i t t o . 

And w e ' l l t y p i c a l l y have them d e l i n e a t e down t o 250, i s our 

t a r g e t goal. 

Q. Okay, and i s t h a t — Where do they s t a r t ? I s 

t h a t the bottom of the p i t ? You said — i s t h a t from — 

going from the bottom of the p i t ? 

A. Yeah, these are a l l two f o o t below p i t bottom. 

And t y p i c a l l y what t h e y ' l l do i s take the l i n e r out, take 

about two f e e t of s o i l out and then s t a r t p u l l i n g samples. 

Q. Okay, continue w i t h your n a r r a t i v e then. 

A. Okay, yeah, t h a t ' s b a s i c a l l y — b a s i c a l l y i t . 

Q. Was any enforcement a c t i o n taken a t t h i s — i n 

regard t o t h i s s i t e ? 

A. No, t h i s was j u s t a t y p i c a l p i t c l o s u r e . 

Q. Just one where you discovered environmental 

impact? 

A. Just what we see r i g h t t h e r e . 

Q. Yeah, thank you. 

Going on, then, t o s l i d e number 11, the Dodd 
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Federal U n i t Number 110, was t h i s a case t h a t you worked? 

A. Yes, I was on s i t e on t h i s one. And t h i s was 

a c t u a l l y one t h a t Marbob was gracious enough t o a l l o w the 

OCD Environmental Bureau t o go out and p u l l some samples 

on. We k i n d of picked i t a t random. When we got out 

t h e r e , we discovered a v i s i b l e hole i n the l i n e r . I don't 

b e l i e v e t h a t the Marbob r e p r e s e n t a t i v e a c t u a l l y knew about 

t h i s , or he probably wouldn't have taken us out t h e r e , 

but — 

Q. Okay — 

A. — but t h i s i s one of the few t h a t we can say f o r 

sure t h a t t h e r e was a hole i n the l i n e r because we have a 

p i c t u r e of i t . 

Q. Okay, hold on a minute. Would you — Were you on 

the l o c a t i o n before the r e p a i r s were made? 

A. Yes — 

Q. Okay — 

A. — there was a r e p a i r made i n the l i n e r t h a t 

you're r e f e r r i n g to? 

Q. Yeah. 

A. Yes. 

Q. Would you look at the photographs t h a t appear on 

s l i d e s 12 through 17? Did you take some of these 

photographs? 

A. No, s i r . 
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Q. Okay. Do these photographs represent c o n d i t i o n s 

you observed a t the s i t e ? 

A. I d i d n ' t observe t h i s p e r s o n a l l y . This was taken 

a f t e r we were out there by Ron Harvey, one of our f i e l d 

i n s p e c t o r s . 

Q. Did you observe any of the — I ' d ask you t o 

review 14 through 17 — no, 12 through 17. Have you looked 

a t a l l of them? 

A. Yes. 

Q. And can you i d e n t i f y the c o n d i t i o n s shown i n any 

of these photographs of th i n g s t h a t you saw? 

A. Yes. 

Q. And which ones would those be? 

A. Well, most of them are — a l l — w i t h the 

exception of the patch are b a s i c a l l y the same as c o n d i t i o n s 

whenever we were out there w i t h the environmental group. 

Q. Okay. Then the one w i t h the patch, which i s 

s l i d e number 17, i s t h a t a photograph t h a t ' s i n the f i l e s 

of the O i l Conservation D i v i s i o n r e l a t i n g t o t h i s — 

A. Yes. 

Q. Then l e t ' s look a t s l i d e number 12. What does 

t h i s show t h a t ' s of s i g n i f i c a n c e ? 

A. I t h i n k what — I t h i n k what t h i s p i c t u r e i s 

a c t u a l l y showing i s t h i s berm back here. I know whenever 

t h i s p i t was open, we were having an abnormal amount of 
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r a i n f a l l , and I know t h a t the operator came out and d i d a 

l o t of d i r t work around t h i s p i t t o t r y t o reduce the 

i n f l u x of rainwater t h a t was coming i n . 

Now I know t h i s may look l i k e a breach, but I 

t h i n k t h a t ' s a c t u a l l y j u s t d i r t t h a t was k i c k e d over on top 

of t h a t l i n e r . I don't t h i n k — What we're l o o k i n g a t 

t h e r e , I don't t h i n k t h a t i s a breach. 

Q. Okay, now l e t ' s go on t o s l i d e number 13. Now 

what does t h a t s l i d e show? 

A. Okay, t h i s i s one of the corners where they were 

having the i n f l u x of rainwater, and t h a t i s a r i p i n t h a t 

l i n e r r i g h t t h e r e . And then you can see where they've done 

some berming back here t o a l l e v i a t e the problems they were 

having w i t h the rainwater coming i n t o t h i s p i t . 

Q. Now was t h a t breach — d i d t h a t go below the 

water l i n e ? I s there some evidence i n t h a t photograph t o 

show i f i t d i d or not? 

A. Yes, you can see the water mark up here above the 

breach. 

Q. Okay, then l e t ' s look a t s l i d e number 14. I s 

t h a t a close-up of the breach? 

A. Yes. 

Q. Does i t show anything new t h a t you haven't 

already t a l k e d about? 

A. Not r e a l l y , j u s t a l i t t l e c l o s e r shot. 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

2152 

Q. Okay, then l e t ' s go on t o s l i d e number 15. What 

does t h a t show? 

A. Okay, t h a t ' s — This i s another breach, and t h i s 

would have been — I believe t h i s was on the south side of 

t h a t p i t , i f I remember r i g h t . 

Q. Did t h i s — 

A. I t would have been on the side t h a t the w e l l was 

a c t u a l l y d r i l l e d on. 

Q. Does t h i s extend below the water l i n e ? 

A. I t would have a t some time, yes. 

Q. Okay, then l e t ' s go on t o s l i d e number 16, and 

what does t h a t show? 

A. That's another t e a r i n the l i n e r . And I'm not 

e x a c t l y sure where t h i s one was a t i n reference t o the p i t . 

Q. Okay. Then l e t ' s go on t o s l i d e number 17. What 

does t h a t show? 

A. I b e l i e v e t h a t t h i s was a patch t h a t was placed 

over the hole t h a t we saw i n the previous — not the — 

second previous s l i d e before t h i s one. 

Q. But you d i d not persona l l y observe t h i s patch? 

A. No. 

Q. Very good. I s there anything else you would l i k e 

t o t e l l us about t h i s p a r t i c u l a r l o c a t i o n ? 

A. I b e l i e v e whenever the operator went t o close 

t h i s , I b e l i e v e contaminants were chased down t o about 35, 
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40 f e e t . 

Q. Okay. And t h a t would be 35 or 4 0 f e e t from what 

reference? 

A. This was — would have been below — t h i s would 

have been below the l o c a t i o n grade. BGS, below grade 

surface. 

Q. How f a r would i t be — would have been — how f a r 

would i t have been below the bottom of the p i t ? 

A. I t probably would have been 28 t o 3 0 f e e t , 

something l i k e t h a t . 

Q. Okay, was t h i s a d r i l l i n g p i t ? 

A. Yes. 

Q. Okay, l e t us go on, then, t o the Moore Federal 

Com Number 4. Was t h i s a l o c a t i o n t h a t you p e r s o n a l l y 

observed? 

A. Yes. 

Q. And the p i c t u r e s t h a t are i n here reg a r d i n g t o 

t h i s l o c a t i o n , were they p i c t u r e s t h a t you took? 

A. Yes. 

Q. Could you t e l l us what happened a t t h i s l o c a t i o n ? 

A. Whenever they went t o close t h i s p i t , they p u l l e d 

the contents out and p u l l e d the l i n e r back, and a f t e r they 

got the contents out on the discharges side of the p i t they 

had a spot where f l u i d s were r e - e n t e r i n g the p i t . They 

p u l l e d a sample on these f l u i d s , and they came back i n the 
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85,000 m i l l i g r a m - p e r kilogram range of c h l o r i d e s . 

Q. Now Mr. Bratcher, when you say f l u i d s were r e ­

e n t e r i n g the p i t , where were they coming from? 

A. P e r c o l a t i n g up from the bottom, bottom of the 

p i t . 

Q. Does t h a t i n d i c a t e t h a t f l u i d s had been released 

from the p i t p r i o r t o removal of the l i n e r ? 

A. That would be an i n d i c a t i o n , yes. 

Q. Go ahead, continue what happened. Or have you 

completed — 

A. Well, yeah, the water k i n d of continued t o 

pe r c o l a t e back up f o r over about a week. 

Q. And what was eve n t u a l l y done w i t h t h i s p i t ? 

A. They ev e n t u a l l y got t h i s one closed. 

Q. And do you know how they closed i t ? 

A. I t was a trench b u r i a l . 

Q. Okay. Was any enforcement a c t i o n taken? 

A. No. 

Q. And I don't know, d i d you t e l l us what the 

con c e n t r a t i o n of c h l o r i d e s found i n the r e t u r n i n g waters 

was? 

A. I t was e i g h t y - — I bel i e v e i t was 87,000, i s 

what I was t o l d . I've got the 85,000 range up here, but I 

a c t u a l l y had t h a t c a l l e d i n . 

Q. Okay. When w i l l you go ahead t o s l i d e number 19? 
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What does t h a t show? 

A. Okay, r i g h t there i s where the water was coming 

back i n on i t , and t h i s i s the discharge side of the p i t 

a f t e r they removed the contents. Part of the b u r i a l t r e n c h 

i s back here, some of the c u t t i n g s have been stacked over 

— i t would be on the l e f t , out of the frame of t h i s 

p i c t u r e . 

But you can see t h i s i s a r e a l rocky are, the 

bottom of the i t had a l o t of rocks i n i t . This area up 

here i s i n the h i l l s back behind Black River V i l l a g e 

o u t s i d e of Carlsbad, and i t ' s t y p i c a l l y known f o r being 

rock and f r a c t u r e d formations j u s t d i r e c t l y under surface. 

Q. And do you know what the depth t o groundwater was 

i n t h a t l o c a t i o n ? 

A. I bel i e v e depth t o groundwater here i s about 130 

t o -40 f e e t , I b e l i e v e . Now i t drops d r a m a t i c a l l y . From 

here you go o f f i n t o the Black River V a l l e y , and you get 

i n t o some p r e t t y shallow groundwater. 

Q. Let's go t o s l i d e number — One other question 

about t h i s s l i d e , number 19. I t has a date on i t of 12-13 

of '06. Was t h a t the date when t h i s photograph was taken? 

A. Yes. 

Q. Let's go on, then, t o s l i d e number 20. Same 

date? 

A. Yes. This i s j u s t another p i c t u r e l o o k i n g back 
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from a d i f f e r e n t angle. This i s a c t u a l l y t h a t l i t t l e water 

body t h a t we were looking a t e a r l i e r . But i t j u s t shows 

some of the s t r u c t u r e , you can ki n d of see some of the 

s a l t s and s t u f f t h a t were forming on the side of t h i s p i t . 

Q. Okay, then l e t ' s go on t o s l i d e number 21. Same 

date? 

A. Yes. 

Q. And does i t show anything a d d i t i o n a l — 

A. Yes. 

Q. — we need t o p o i n t out? 

A. Yeah, t h a t ' s our — t h a t ' s our l i t t l e 

i n f i l t r a t i o n . 

Q. Okay, l e t ' s go on then t o s l i d e number 22. Do we 

have an ana l y s i s on the — taken under the p i t here? 

A. Yeah, and I believe t h a t ' s what t h i s i s . 

Q. And you've already t e s t i f i e d t o the r e s u l t s . 

Does t h i s show anything more? 

A. No, and a c t u a l l y what t h i s i s going t o be i s some 

s o i l samples. I don't t h i n k t h a t we have — I don't t h i n k 

I a c t u a l l y got an a n a l y t i c a l on t h a t — on the water t h a t 

was t e s t e d ; i t was j u s t c a l l e d i n . But here's a southwest 

corner. The p i t bottom was 43,500. Bottom northwest 

composite was 10,000. We had p r e t t y s i g n i f i c a n t impact i n 

t h i s p i t . 

Q. Anything else you want t o say about t h i s 
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lo c a t i o n ? 

A. No, I don't t h i n k so. 

Q. Mr. Bratcher, i n your d i s t r i c t i s i t the 

customary p r a c t i c e t o remove p i t l i n e r s a t the time of 

closure? 

A. Yes. 

Q. Now does Rule 50 a c t u a l l y r e q u i r e t h a t i n every 

case? 

A. Require the removal of the p i t l i n e r ? 

Q. Yeah. 

A. No, Rule 50 allows f o r d i f f e r e n t types of 

closures. 

Q. When — Have you had a l o t of experience — had 

considerable experience of instances of cases where p i t 

l i n e r s were closed — p i t s were closed by removal of the 

l i n e r ? 

A. Quite a few. 

Q. And i s i t frequent t h a t you f i n d t h a t there's 

been c h l o r i d e impact underneath the p i t ? 

A. Very large number. 

Q. Do you have an estimate of what percentage of 

cases? 

A. I ' d say a conservative estimate would be 80 

percent. 

Q. Does t h a t i n d i c a t e there have been a l o t of l i n e r 
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f a i l u r e s ? 

A. Once again, I — you know, I ' d have t o go back t o 

— I know there's been some instances where we've closed 

p i t s t h a t we were — they were i n the middle of cl o s u r e s , 

and they may have a large p i l e of impacted m a t e r i a l stacked 

up on the edge of the p i t , and we get a b i g r a i n s t o r m . So 

I know there's been impact due t o improper c l o s u r e methods. 

Can I say every one of these was because of a l i n e r ? No, 

because I can't show you a hole i n t h a t l i n e r . 

Like I sai d a t f i r s t , the one t h a t we looked a t 

ther e where we've got a p i c t u r e of the hole i n the l i n e r , 

I'm p r e t t y sure t h a t was from a hole i n the l i n e r . The 

others, we're speculating t h a t , yeah, we probably had a 

l i n e r f a i l u r e . But unless I can show you a hole i n t h a t 

l i n e r , I can't stand up here and t e s t i f y t h a t we had a hole 

i n t h a t l i n e r . I could say we had impact under the l i n e r 

when we p u l l e d samples. 

Q. And you're c o r r e c t t o the extent t h a t — you have 

not been designated an expert witness, so you're t e s t i f y i n g 

t o your observations, correct? 

A. Right. 

Q. Have there been some issues w i t h — i n your 

d i s t r i c t , w i t h leaks from tanks? 

A. Below-grade tanks? 

Q. Yes, s i r . 
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A. Fiberglass, yes. 

Q. Can you t e l l us a l i t t l e b i t about t h a t , about 

those incidences? 

A. As f a r as the number, I couldn't give you a 

number. I know there's one operator t h a t uses i t t h a t has 

q u i t e a few below-grade f i b e r g l a s s tanks. They're 

c u r r e n t l y removing those as they close b a t t e r i e s out. 

Sometimes they're going i n there and j u s t p u l l i n g them out 

anyway. We've found some of them have had some s i g n i f i c a n t 

leaks. 

Q. Very good. Just i n case I d i d n ' t ask i t about 

one of the s p e c i f i c ones, are a l l of these l o c a t i o n s t h a t 

you s p e c i f i c a l l y discussed d r i l l i n g p i t s ? 

A. Yes. 

Q. And do you have i n f o r m a t i o n before you as t o what 

type of l i n e r s were used i n those p i t s ? 

A. No, other than j u s t the 12-mil l i n e r i s how they 

were p e r m i t t e d . Now what type pf l i n e r , no, I don't. 

Q. But these were a l l 12-mil l i n e r s . 

A. Uh-huh. 

Q. Thank you. I have one more question and t h a t i s , 

what has been marked as OCD E x h i b i t Number 33, which i s a l l 

of the s l i d e s t h a t you've j u s t examined, were these 

prepared by you or assembled by you from OCD business 

records? 
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A. Yes. 

MR. BROOKS: Mr. Chairman, w e ' l l tender OCD 

E x h i b i t 33 i n t o evidence w i t h the same understanding t h a t 

we have w i t h the a c t u a l business records a v a i l a b l e i f 

anyone wishes t o inspect them. 

CHAIRMAN FESMIRE: Okay. I s the r e any o b j e c t i o n 

t o the admission of E x h i b i t 3 3? 

MR. HISER: No o b j e c t i o n . 

MR. CARR: No o b j e c t i o n . 

MS. FOSTER: My o b j e c t i o n would be the same as I 

have w i t h E x h i b i t 32. 

CHAIRMAN FESMIRE: That's on record and noted. 

MS. FOSTER: Thank you. 

CHAIRMAN FESMIRE: Mr. Jantz? 

MR. JANTZ: No o b j e c t i o n . 

CHAIRMAN FESMIRE: Mr. Huffaker? 

MR. HUFFAKER: Nothing, Mr. Chairman. 

CHAIRMAN FESMIRE: With t h a t , E x h i b i t Number 33 

i s admitted i n t o the record. 

MR. BROOKS: Pass the witness, your Honor. 

CHAIRMAN FESMIRE: Mr. Hiser, do you have 

questions of t h i s witness? 

CROSS-EXAMINATION 

BY MR. HISER: 

Q. Mr. Bratcher, I t h i n k t h a t you sa i d t h a t you'd 
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been p e r s o n a l l y out a t the Marbob s i t e , a t l e a s t , of these; 

i s t h a t c o r r e c t ? 

A. Yes. 

Q. And so on t h a t l i n e r , d i d you have an o p p o r t u n i t y 

t o look a t the l i n e r when you were out the r e e v a l u a t i n g the 

s i t e ? 

A. Yes. 

Q. And do you r e c o l l e c t from t h a t e v a l u a t i o n of the 

l i n e r whether i t was j u s t a standard 12-mil l i n e r , or was 

i t a woven one, or was i t a — r e i n f o r c e d w i t h s t r i n g ? 

A. I don't r e c a l l . 

MR. HISER: That completes my questions. 

CHAIRMAN FESMIRE: Mr. Carr? 

CROSS-EXAMINATION 0 

BY MR. CARR: 

Q. Mr. Bratcher, you're f i e l d s upervisor; i s t h a t 

your t i t l e i n the A r t e s i a o f f i c e ? 

A. Yes, s i r , i t i s now. 

Q. That's a d i f f e r e n t t i t l e than what Mr. Powell has 

up i n Aztec so my question i s , do you perform s i m i l a r 

f u n c t i o n s t o what Mr. Powell t e s t i f i e d to? 

A. Well, I had h i s t i t l e up u n t i l a couple months 

ago. And I s t i l l a c t u a l l y r e t a i n t h a t t i t l e . I guess I'm 

the e n v i r o n m e n t a l / f i e l d supervisor, i f you want t o get 

t e c h n i c a l . 
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Q. So you're the person — or a person i n A r t e s i a 

t h a t would approve p i t a p p l i c a t i o n s ? 

A. Yes. 

Q. And you have — 

A. I'm one of them, there's — one of the t h r e e , i t 

j u s t depends on who's — 

Q. And you have — 

A. — i n the saddle t h a t day. 

Q. And you also have environmental r e s p o n s i b i l i t i e s ? 

A. Yes. 

Q. I f an operator has a release, are you one of the 

people who would be n o t i f i e d of t h i s release? 

A. Yes. 

Q. How many people i n your o f f i c e could be n o t i f i e d 

of a release? 

A. A c t u a l l y , any f i e l d inspector could be n o t i f i e d 

of a release. We p r e f e r — there's t h r e e of us now t h a t 

could be n o t i f i e d . 

Q. I f you get a c a l l and someone says, We've had a 

release, what do you do? Do you record t h a t somewhere? 

A. Yes — 

Q. You — 

A. — i t goes i n t o our database. 

Q. I s there any p a r t i c u l a r form or any procedure 

t h a t you f o l l o w t o record these no t i c e s from operators? 
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A. Well, the operators are r e q u i r e d t o f i l e a C-141 

under Rule 116 i f i t ' s a r e p o r t a b l e — 

Q. So you would have a record of the telephone 

r e p o r t , plus the C-144? 

A. T y p i c a l l y , yes. Now i n D i s t r i c t 2 we've been 

s o r e l y u n d e r s t a f f e d f o r the l a s t couple years, so sometimes 

some of t h i s s t u f f might not get recorded. I t may be 

recorded i n a notebook somewhere. 

Q. And the 24-hour n o t i c e p r o v i s i o n , i t only k i c k s 

i n i f t h e r e has been a release of more than 25 b a r r e l s ; 

i s n ' t t h a t r i g h t ? 

A. Under Rule 116, yes. And t h a t ' s c a l l e d immediate 

v e r b a l n o t i f i c a t i o n , and t h a t ' s — the d e f i n i t i o n of 

immediate v e r b a l n o t i f i c a t i o n i s 24 — 

Q. I f you have less than 25 b a r r e l s , there's a 

l a r g e r time p e r i o d w i t h i n which t o provide w r i t t e n 

n o t i f i c a t i o n ? 

A. I d i d n ' t — 

Q. I f you have less than 25 b a r r e l s i n the release, 

you do have a longer time period of time t o n o t i f y the OCD, 

do you not? 

A. Right, you have 15 days — 

Q. Right. 

A. — t o submit the C-141. 

Q. And you're one of the people t h a t has day-to-day 
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contact w i t h the operators? 

A. Yes. 

Q. Did you s e l e c t the s l i d e s t h a t you presented here 

today? 

A. Yes. 

Q. And these were chosen t o i d e n t i f y problems i n 

c u r r e n t p i t v i o l a t i o n s ; i s t h a t r i g h t ? 

A. Just t o show some t y p i c a l p i t s t h a t we see day t o 

day, yes. 

Q. Okay. Let's take a look a t these i n d i v i d u a l l y , 

and I'm not going t o go through them i n a l o t of d e t a i l . 

I f we look a t — go back t o the Chi Operating photographs 

— A l l r i g h t , when we look a t t h i s photograph, i f we look 

over on the right-hand side there i s a l a r g e area where the 

l i n e r seems t o have been p u l l e d down or blown down? 

A. Uh-huh. 

Q. Could t h i s be an example of wind damage? 

A. Yes, i t could be. 

Q. And when we look a t t h i s p i t , t h i s p i t i s no 

longer being used. I s t h a t — Would t h a t be your view of 

the p i t ? 

A. We hope t h a t t h i s p i t i s no longer being used. 

(Laughter) 

Q. Does i t look l i k e the l i q u i d s have been removed 

from i t and i t would be — 
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A. Yes. 

Q. — ready f o r closure? 

A. Yes. 

Q. A l l r i g h t , l e t ' s go t o the Crawford, the Cimarex 

p i t . This p i t was acquired by Cimarex when they acquired a 

number of properties? 

A. Yes, t h i s was a c t u a l l y d r i l l e d by Tom Brown, Inc. 

Q. Do you know, was t h i s discovered by the agency 

d u r i n g an i n s p e c t i o n , t h i s s i t u a t i o n — 

A. Yes. 

Q. — or was i t reported? 

A. No, i t was discovered by i n s p e c t i o n . 

Q. Okay. And d i d you have a meeting w i t h Cimarex 

concerning t h i s p a r t i c u l a r p i t ? 

A. I b e l i e v e on t h i s one an LOV was a c t u a l l y sent t o 

the operator. 

Q. And was t h a t on J u l y 24th, 2006? 

A. I b e l i e v e so, yes. 

Q. And doesn't i t say t h a t c o r r e c t i v e a c t i o n i s 

r e q u i r e d by August 24th of t h a t year? 

A. I don't have t h a t copy i n f r o n t of me. 

Q. I thought t h a t ' s what you were l o o k i n g a t . 

A. No, I'm looking a t an i n s p e c t i o n h i s t o r y . 

Q. Okay. Once you met w i t h Cimarex, d i d n ' t they 

respond and get t h i s p i t closed? 
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A. Oh, ab s o l u t e l y . Yeah, otherwise i t would have 

went t o an NOV. 

Q. And there was no NOV? 

A. There was no NOV issued, r i g h t . 

Q. Again, on the P o l a r i s Federal B t h a t i s COG 

Operating's w e l l — 

A. Yes. 

Q. — the procedure t h a t you described where they 

have a c o n s u l t i n g f i r m come out and provide i n f o r m a t i o n t o 

you and then get the s i t e cleaned up, i s t h a t t he k i n d — 

does t h a t approach t o one of these p i t remediations work 

w e l l f o r your o f f i c e ? 

A. Yes, I l i k e t h i s r e a l w e l l . 

Q. And t h i s s i t e has also been cleaned up? 

A. Yes. Yeah, t h i s has been closed. 

Q. Now on the Marbob w e l l , you were out doing — on 

the p i t sampling e f f o r t , were you not? 

A. Right. 

Q. And i t was during t h a t v i s i t t h a t Marbob agreed 

t o l e t the OCD go j u s t look a t — 

A. Yes. 

Q. — a p i t i n the area, and t h a t ' s what t h i s was? 

A. Yeah. 

Q. And t h a t occurred i n May of t h i s year? 

A. Yes, s i r . 
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Q. Following the discovery of these issues w i t h t h i s 

p i t , d i d Marbob meet w i t h you and others i n the A r t e s i a 

o f f i c e t o determine what s o r t of a response t h e r e should be 

t o t h i s ? 

A. Yes, I believe so. 

Q. I f we look a t the photographs and go t o the f i r s t 

one, t h i s photograph you i n d i c a t e d showed some s o r t of a 

berm i n the upper right-hand corner t h a t you thought was 

because of — t r y i n g t o prevent run-on because of — 

A. Right — 

Q. — heavy rains? 

A. — t h a t ' s — yeah. 

Q. I s t h a t correct? 

A. Yes, s i r . 

Q. I f we look a t the p i t i t s e l f , and i n the center 

of the p i t there's d i r t p i l e d on the l i n e r t h a t comes over 

the l i n e r i n t o the p i t — 

A. Uh-huh. 

Q. — i s n ' t t h a t the way t o c o r r e c t wind damage 

wh i l e w a i t i n g t o close the p i t ? I s n ' t t h a t what t h a t is? 

I t ' s j u s t re-anchoring the s o i l being put on the l i n e r ? 

A. That would be a method t o , yes. 

Q. Let's go t o the next s l i d e . Now t h i s s l i d e was 

o f f e r e d as evidence of a breach i n the corner of t h i s p i t . 

A. Uh-huh. 
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Q. Did you a c t u a l l y f i n d a breach, a t e a r , or d i d 

you j u s t see the d i r t over the corner of the p i t ? 

A. Well, you can see a t e a r i n the l i n e r , I mean, 

i t ' s — 

Q. Can you show me where t h a t is? 

A. Right there. 

Q. Have you established t h a t the l i n e r i s n ' t i n t a c t 

under t h a t , and t h a t i s n ' t j u s t d i r t t h a t s p i l l e d over when 

they were t r y i n g t o prevent run-on? 

A. No, t h a t ' s a t e a r i n the l i n e r . 

Q. And you — 

A. I b e l i e v e we've got a close-up of t h i s , i f you — 

Q. Let's look a t the close-up. Where i n t h a t 

photograph i s the t e a r , other than j u s t d i r t over crumpled-

up i n the corner? Did you move any of t h a t around and 

look? 

A. Okay. No, you have me on t h a t one. 

Q. A l l r i g h t , l e t ' s go t o the next s l i d e . 

A. Okay. 

Q. That i s c l e a r l y a t e a r i n the l i n e r ? 

A. Right. 

(Laughter) 

A. Right. 

Q. Now l e t me ask you, I mean, we don't know when 

t h a t t e a r occurred, do we? 
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A. No, we don't. 

Q. And we don't know i f i t was before or a f t e r t h e r e 

were f l u i d s a t t h a t l e v e l i n the p i t ? 

A. That's t r u e . 

Q. Could t h i s k i n d of a t e a r be the r e s u l t of using 

a s u c t i o n hose t o remove f l u i d s from a p i t ? 

A. Could i t be? 

Q. Yeah. 

A. Yeah, sure, i t could be. 

Q. And i s n ' t i t possible t h a t you also can have 

releases d u r i n g the e f f o r t t o remove f l u i d s from a p i t ? 

A. Say i t again? 

Q. Just the a c t u a l process of using a s u c t i o n hose 

t o remove f l u i d s from a p i t , a t t h a t time you can have a 

release i n t o the s o i l d uring t h a t o peration — 

A. Sure. 

Q. — can you not? 

A. Yes. 

Q. So I mean, we're not d i s p u t i n g t h e r e was a 

release here, but we're not — we can't t e l l from t h i s 

whether i t was because of t h i s hole or something e l s e ; we 

j u s t know we have a hole? 

A. Right. 

Q. Okay. Next p i c t u r e , c l e a r l y another hole i n the 

l i n e r ? 
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A. Right. 

Q. Again, do we know i f t h i s i s above the high-water 

mark i n t h a t p i t ? 

A. No, because I'm not r e a l sure where t h i s one was 

a t i n the p i t . We — 

Q. And the next photo, t h i s i s an attempt t o patch 

the p i t ? 

A. I bel i e v e so. 

Q. And you said you thought t h i s was i n the — 

p o t e n t i a l l y i n the same area where t h a t two-slide-back hole 

was? 

A. I t h i n k t h a t ' s where t h i s was a t , I b e l i e v e . 

Q. And when you look a t t h i s , using some s o r t of a 

tape, i s t h a t what t h a t is? Are you f a m i l i a r w i t h t h a t 

k i n d of a patch? 

A. I'm not — t h i s i s the f i r s t time I've seen one 

patched l i k e t h i s . This i s not something t h a t you 

t y p i c a l l y see out there. I t h i n k the operator was j u s t 

using due cautio n i n patching t h i s up, and — you know, 

because we were having a l o t of r a i n events, and I t h i n k 

the j u s t wanted t o make sure t h i s was covered before they 

closed the p i t i n case we d i d have some more r a i n and d i d 

have some more i n f l u x . 

Q. Sure. 

A. L i s t e n i n g t o testimony from the gentleman who 
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gave testimony on the p i t l i n e r s yesterday, I don't know i f 

t h i s i s a c t u a l l y a proper way t o patch a p i t . I mean, he 

gave some testimony about these p i t s — about these l i n e r s 

being — t h i s type of patch not being an acceptable patch 

f o r t h i s type of l i n e r . 

Q. I n your experience, do you know i f t h i s i s an 

improper way t o patch? 

A. No, I don't. 

Q. This s i t e has been closed, has i t not? 

A. Yes. 

Q. And the p i t has been remediated? 

A. Yes. 

Q. And i s i t f a i r t o say t h a t Marbob has been 

cooperating w i t h the OCD t o get these p i t s cleaned up i n 

l i n e w i t h the c u r r e n t rule? 

A. Yes. 

Q. Let's go t o the next w e l l , the Moore Federal Com. 

We have a number of p i c t u r e s . Do you know a t what time 

these p i c t u r e s were taken i n terms of the e f f o r t t o remove 

t h i s p i t ? I s t h i s during the closure process? Would t h i s , 

Mike, look l i k e t h a t t o you? 

A. Yes, uh-huh. 

Q. And has t h i s p i t been cleaned up? 

A. Yes. 

MR. CARR: That's a l l I have, thank you. 
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CHAIRMAN FESMIRE: Ms. Foster? 

MS. FOSTER: Yes, thank you. 

CROSS-EXAMINATION 

BY MS. FOSTER: 

Q. I f we go back t o the Chi l o c a t i o n s , t h i s p i c t u r e 

i s dated October 9th, 2007. 

MR. BROOKS: What s l i d e number? 

MS. FOSTER: I'm sorr y , page 2 i s the f i r s t , 

okay? 

Q. (By Ms. Foster) And I be l i e v e t h a t you s t a t e d 

t h a t t h i s i s i n NOV st a t u s , t h i s well? 

A. Yes, I believe t h a t they've gone t o an NOV on 

t h i s one. 

Q. Okay. Now when you say i t 1 s i n NOV s t a t u s , what 

does t h a t mean, as opposed t o an LOV status? 

A. An LOV i s a l e t t e r of v i o l a t i o n . That's 

e s s e n t i a l l y an operator i d e n t i f y i n g a v i o l a t i o n of OCD 

r u l e s . We u s u a l l y ask an operator t o perform s p e c i f i c 

o b j e c t i v e s t o c o r r e c t whatever the v i o l a t i o n was. 

I f we don't get a response or i f they don't 

perform what we requested, then i t goes t o an NOV, which i s 

a n o t i c e of v i o l a t i o n , and t h a t t y p i c a l l y w i l l c a r r y a 

f i n e . 

Q. Okay. And when an operator receives an LOV I 

would imagine you would gen e r a l l y get a phone c a l l . I 
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t h i n k you sa i d he got — 

A. Pardon? 

Q. You g e n e r a l l y get a phone c a l l where people say, 

We received your hate m a i l , from operators? 

A. That's — We hope we get some k i n d of response, 

yes. 

Q. Okay. And d i d you get a response a t a l l from Chi 

Operating as i t r e l a t e s t o t h i s well? 

A. No. 

Q. Okay. Did you not meet w i t h them on October 

2 3rd, j u s t a few days ago? 

A. Yes. 

Q. Okay. And a t t h a t time d i d you not give them 

LOVs on t h i s ? 

A. I ' d have t o look and see what was given. This 

may be one t h a t was given as an LOV. I know we had an NOV 

t h a t covered t h r e e w e l l s , I b e l i e v e , and then LOVs were 

issued on some others, and t h i s may be one t h a t was given 

as an LOV. 

Q. Okay. And d i d you have a meeting on Monday w i t h 

Chi Operating on t h i s well? I'm so r r y , on Tuesday? 

A. I had — Yeah, we had a meeting w i t h Chi, yeah. 

Q. Okay. 

A. I don't know whether — i f t h i s w e l l was 

discussed or not. 
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Q. And a t t h a t time d i d they give you any 

documentation concerning proposals t o co r r e c t ? 

A. Documentation? I don't t h i n k they gave me any 

documentation on t h a t l a s t meeting, no. 

Q. Okay, have they sent any proposals t h a t you're 

aware o f , f o r — i n order t o c o r r e c t , e i t h e r t o you or t o 

Mr. Harvey i n your o f f i c e ? 

A. Not t h a t I'm aware of. I ' d have t o look. I get 

a l o t of paperwork through so, you know, going o f f of 

memory on t h i s s t u f f . I've got a phone here t h a t ' s been 

v i b r a t i n g the l a s t two days. I'm going t o have a permanent 

limp i n t h i s l e g . 

(Laughter) 

Q. Well, l e t ' s t a l k about t h a t . Operators g e n e r a l l y 

t r y and have a communication w i t h the OCD when issues occur 

out on s i t e , generally? 

A. Most of the time, and t h a t ' s what we hope f o r . 

Now i n a s i t u a t i o n l i k e t h i s , t h i s p i t should have been 

closed a long time ago. 

Q. Okay. 

A. Chi had a l o t of p i t s t h a t they j u s t — they l e t 

go. They had some p i t s t h a t were opened i n 2005. 

Q. Okay, and were NOVs issued f o r the f a c t t h a t 

these p i t s were s t i l l open, or — 

A. The NOV t h a t was issued was — yeah. 
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Q. Okay. 

A. I t had covered three w e l l s . Now t o t e l l you 

which t h r e e , I couldn't do t h a t r i g h t now o f f of memory. 

Q. Okay, but you're not sure i f an NOV was a c t u a l l y 

issued on t h i s w e l l f o r being beyond the exemption — 

A. I'm not sure, t h i s may have been one t h a t we 

handed them the LOV on. 

Q. An LOV, okay. 

A. Yeah. 

Q. Well, i t sounds l i k e you're very busy, and 

operators need t o f i l e sundry n o t i c e s when they're f i l i n g 

f o r a new p i t , f o r example, r i g h t ? With your o f f i c e ? 

A. Correct. 

Q. And they need t o respond t o you — or the hope i s 

t h a t they would respond t o you when you're sending out 

LOVs? 

A. Right. 

Q. And they need t o c a l l you when the f i n d something 

out on l o c a t i o n and they're going t o do some s e l f -

c o r r e c t i v e action? 

A. Right. 

Q. Right? How many c a l l s would you say you get from 

operators a week? 

A. A week? 

Q. A week, or i f you can break i t down t o a day, you 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

2176 

know, t h a t number. 

CHAIRMAN FESMIRE: Put your phone on the desk and 

l e t i t r i n g . 

(Laughter) 

THE WITNESS: I w i l l . Let's see, I have s i x 

missed c a l l s on here r i g h t now, and I know some of these 

are doubling up as they keep t r y i n g t o — I probably f i e l d 

10 t o 40 phone c a l l s a day, e a s i l y . 

Q. (By Ms. Foster) Okay, and being a f i e l d 

supervisor you also handle p e r m i t t i n g ? 

A. Yes. 

Q. A l l r i g h t . And when an operator needs t o f i l e 

f o r a permit c u r r e n t l y , under the c u r r e n t Rule 50, t h e r e i s 

e x t r a documentation t h a t needs t o come w i t h t h a t permit 

a p p l i c a t i o n , r i g h t ? 

A. For the p i t a p p l i c a t i o n ? 

Q. Uh-huh. 

A. I t ' s f i l e d under C-144. Now under the c u r r e n t 

r u l e you can f i l e i t on a C-101 or a C-103. 

Q. Right, but under cu r r e n t r u l e i f someone i s , f o r 

example, going t o do a workover, they would f i l e what's 

c a l l e d a sundry notice? 

A. Sundry n o t i c e , r i g h t . 

Q. And i n f a c t , i f d i f f e r e n t — over the l i f e of a 

w e l l they don't always use the same workover p i t , they 
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would have t o apply f o r a sundry n o t i c e f o r every time they 

d i d n ' t have t o do a workover, t o open a new p i t ? 

A. Correct. 

Q. And you — and your o f f i c e processes those? 

A. Yes. 

Q. Do you know — Could you estimate f o r us how many 

sundry n o t i c e s you might get i n a week? 

A. I wouldn't even attempt t o guess a t t h a t . 

Q. Okay. Well, are we t a l k i n g one or are we t a l k i n g 

hundreds? 

A. I r e a l l y would hate t o attempt t o guess. We're 

not t a l k i n g one. 

Q. Well, i t sounds l i k e you're very busy, so I would 

imagine i t ' s — 

A. Yeah, we're extremely busy — 

Q. — probably on the higher end. 

A. — extremely busy. My i n box was about t h i s t a l l 

when I l e f t . 

Q. Okay, t h a t would be about two f e e t t a l l ? 

A. I t ' s probably about t h i s t a l l now, so... 

Q. Okay, so i n your i n box i t ' s sundry n o t i c e s , 

responses t o LOVs. 

Do operators g e n e r a l l y respond v e r b a l l y or 

w r i t t e n t o LOVs? 

A. Both. 
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Q. And t h a t would end up i n your i n box as w e l l , 

t h a t you need t o process? 

A. Some would and some won't. I'm not the only one 

down th e r e , so I don't get every piece of paper t h a t comes 

through t h e r e . 

Q. Okay. I believe also i n your testimony t h a t you 

s t a t e d — and I t h i n k i t was i n r e l a t i o n t o the Marbob 

l o c a t i o n — t h a t you had them d e l i n e a t e down t o 2 50 

m i l l i g r a m s per kilogram. 

A. Correct. 

Q. I s — That d e l i n e a t i o n standard, i s t h a t 

c u r r e n t l y i n Rule 50? 

A. I don't believe so. 

Q. Okay, so where are you g e t t i n g t h e guidance t o go 

down t o 250? 

A. Under the gui d e l i n e s we — there's a p r o v i s i o n i n 

the g u i d e l i n e s t h a t allow us t o have an operator perform 

c e r t a i n standards t h a t — i f we t h i n k t h e r e may be a t h r e a t 

t o the environment, we can have them do c e r t a i n t h i n g s . 

And I ' d have t o get the gu i d e l i n e s i n f r o n t of me t o show 

you e x a c t l y where t h a t ' s a t , but i t i s i n the g u i d e l i n e s 

t h a t a l low us t h a t — 

Q. A l l r i g h t . 

A. — t h a t leverage. 

Q. And s i m i l a r l y , I t h i n k you t a l k e d about how, you 
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know, operators are asked t o p u l l up the l i n e r and t e s t two 

f e e t below the l i n e r i n f i e l d t e s t i n g . 

A. No, I said t h a t ' s t y p i c a l l y what they do. 

They're not asked t o do t h a t , but t h a t ' s — T y p i c a l l y , 

t h e y ' l l p u l l the l i n e r up and take about two f e e t o f f — 

Q. Okay. 

A. — and s t a r t p u l l i n g — 

Q. And they do c h l o r i d e f i e l d t e s t s ? 

A. Yes. 

Q. And do you know why i t i s t h a t they t e s t only f o r 

ch l o r i d e ? 

A. That's j u s t — t h a t ' s what we've been asking them 

t o t e s t f o r i n our d i s t r i c t . T y p i c a l l y on these p i t s , i f 

you have some hydrocarbon impact, I t h i n k the c h l o r i d e s are 

going t o outrun the hydrocarbons on p i t s t h a t are closed 

e a r l i e r . And i f we address the c h l o r i d e impact we're 

g e n e r a l l y going t o get any hydrocarbon impact t h a t may be 

t h e r e . 

Q. Okay, so — 

A. But t y p i c a l l y what we're — what we see down 

th e r e i s broad impact. 

Q. Okay. And so f o r your i n i t i a l t e s t i n g as a f i e l d 

s u pervisor, the operators can give you c h l o r i d e f i e l d 

t e s t i n g r e s u l t s , they don't have t o go t o a l a b t o gi v e you 

c h l o r i d e t e s t i n g ? 
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A. No, we request — we r e q u i r e the f i n a l set t o go 

t o the l a b , the ones t h a t t e l l us t h a t we have — yeah, 

we've cleaned t h i s — we've deli n e a t e d t h i s down t o 250 

b a l l p a r k . Now we're not hold i n g everybody's f e e t t o the 

f i r e on t h i s 250. 

Q. Right, but you only r e q u i r e f i n a l l a b t e s t i n g i f 

they a c t u a l l y have t o go through the a c t u a l d e l i n e a t i n g ? 

A. Right. 

Q. Right. I believe i n the example t h a t you showed 

us, there were three corners on t h a t p i t t h a t were not 

anywhere near the 250 l e v e l , so t h e r e f o r e they don't have 

t o d e l i n e a t e those areas a t a l l ? 

A. Right. Yeah, those are a non-issue. 

Q. Right. Do you have any idea of the cost of doing 

a f u l l t e s t — f u l l s u i t e of t e s t i n g , cost t o the operator? 

A. Not r e a l l y . 

Q. Not r e a l l y ? 

A. I know one of the reasons we a l l o w f i e l d t e s t i n g 

i s t h a t i t keeps t h i n g s moving. 

Q. I t ' s f a s t e r ? 

A. Yeah — w e l l , i f — you know, i f an operator has 

t o shut down and w a i t f o r a n a l y t i c a l s t o come back from the 

la b , then, you know, they p u l l samples. And then they s i t 

t h e r e w i t h a h a l f - m i l l i o n - d o l l a r piece of equipment s i t t i n g 

on l o c a t i o n doing nothing, so — 
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Q. Okay. 

A. — so we allow f i e l d samples t o keep t h i n g s 

going. 

Q. Okay, so you — as a r e g u l a t o r , you do take i n t o 

account t h a t you don't want t o slow operators down? 

A. Right. 

Q. Which I'm sure they appreciate. 

A. Hope so. 

Q. Okay. About the Moore Federal l o c a t i o n — 

A c t u a l l y , before we get t o t h a t I j u s t wanted t o ask you 

about the Marbob p i c t u r e which i s on 16, s l i d e 16. 

Do you know — are a l l these l o c a t i o n s t h a t 

you've h i g h l i g h t e d , are they also 1 2 - m i l - l i n e r l o c a t i o n s ? 

A. Yes. 

Q. A l l r i g h t . And based on your e x p e r t i s e and 

experience, would you be able t o t e l l us what type of l i n e r 

t h i s i s ? Not i n terms of thickness, but i n terms of woven 

or r e i n f o r c e d ? 

A. I t h i n k t h a t was woven, I t h i n k . 

Q. Okay, so t h i s i s a 12-mil woven, based on your 

past testimony? 

A. I t h i n k so. Now I'm guessing, l o o k i n g a t the 

shreds t h a t are coming o f f the edge t h e r e . I t h i n k t h i s i s 

probably a woven l i n e r . 

Q. Okay. And are you c u r r e n t l y aware of any 
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operators c u r r e n t l y using 20-mil reinforced? 

A. Yes. 

Q. And based on your f i e l d experience, have you seen 

as many t e a r s i n l i n e r s as what you're seeing a t 12 mils? 

A. I t h i n k we're seeing less impact under these 20-

m i l l i n e r s than we are under the 12-mil l i n e r . 

Q. Okay. Moving on t o the Moore Federal Com, I 

b e l i e v e you s t a t e d t h a t t h i s — i n t h i s p a r t i c u l a r case — 

I'm s o r r y , 18, s l i d e 18? Thanks. — you s t a t e d t h a t t h e r e 

were f l u i d s t h a t were r e - e n t e r i n g the p i t ? 

A. Yes. 

Q. Could t h a t — and I believe t h a t you s t a t e d i t 

was p e r c o l a t i n g back up, as one of the explanations, 

p o s s i b l y , f o r the — 

A. Yes, and I don't know i f t h a t ' s maybe the proper 

verbiage or not But you know, you — you soak the water 

up, and the next day i t ' s there again. So I guess — 

Q. Okay. 

A. — p e r c o l a t i n g would be — 

Q. Okay, i s i t — could there have been a r a i n 

event, f o r example, as another reason f o r — 

A. No. 

Q. — water on the location? 

A. I wouldn't t h i n k so, no. 

Q. Okay, you don't r e c a l l , or you don't — 
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A. You mean a r a i n event overnight from — No. 

Q. No? 

A. No. 

Q. Okay. And I believe t h a t you s t a t e d t h a t the 

c h l o r i d e l e v e l s t h a t were found i n th e r e were 85,000 

m i l l i g r a m s per kilogram? 

A. Yes. 

Q. But t h a t i s the analysis of f l u i d s ? 

A. That's a f l u i d a n a l y s i s , r i g h t . 

Q. Okay. 

A. Well, i t would have been m i l l i g r a m per l i t e r , i s 

what i t would have been. 

Q. So i s — 

A. And I apologize, yeah, i t should have been 

m i l l i g r a m s per l i t e r . 

Q. Okay, so t h a t ' s a misstatement on these s l i d e s ? 

A. Yeah. 

Q. Okay, but i n t h i s instance you say t h a t you 

b e l i e v e the depth t o groundwater was 130 t o 140 fee t ? 

A. I b e l i e v e so. I'm going o f f of memory again, so 

t h a t ' s p r e t t y scary. 

Q. Okay. And do you know what the background l e v e l s 

of c h l o r i d e s are i n t h a t area as well? Since you s t a t e d 

t h a t , you know, you know t h a t the area i s very rocky, and I 

b e l i e v e i n some of the other p i c t u r e s you showed... 
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A. Let's see, I believe i f we go t o the a n a l y t i c a l s , 

I b e l i e v e there's some background data i n the a n a l y t i c a l s 

on t h i s . 

Okay, background no r t h side i s 6.73. 

Q. 6.73 mi l l i g r a m s per kilogram? 

A. Yeah. 

Q. Okay, and then the p i t bottom, you s a i d , was 

43,500? 

A. 43,500 and then the — i t would have been the 

southwest composite. 

Q. Okay. Now i f you were t o t r a n s l a t e t h a t 43,500 

t o l i t e r s , would t h a t number go up or down? 

A. Well, t h a t ' s a — mi l l i g r a m s per kilogram i s a 

s o i l measurement, and mi l l i g r a m s per l i t e r i s a water 

measure. So I mean, t h a t ' s two d i f f e r e n t — 

Q. A l l , r i g h t — 

A. — two d i f f e r e n t — 

Q. — but t h i s — What I'm t r y i n g t o get a t was, 

t h i s l o c a t i o n you a c t u a l l y — you issued a permit or 

allowed them t o do deep-trench b u r i a l on t h i s l o c a t i o n ? 

A. Yes. 

MS. FOSTER: Yes, okay. Okay, I have no f u r t h e r 

questions, thank you. 

CHAIRMAN FESMIRE: Mr. Jantz? 

MR. JANTZ: Thank you, Mr. Chairman. 
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EXAMINATION 

BY MR. JANTZ: 

Q. Mr. Bratcher, during your testimony you sa i d you 

could only speculate about the sources of c h l o r i d e 

contamination i n instances where t h a t occurred; i s t h a t 

r i g h t ? 

A. Yes. 

Q. I s t h a t because the D i v i s i o n wasn't n o t i f i e d 

about leaks or breaches i n l i n e r s ? 

A. No, my speculation i s because I can't see a hole 

i n t h a t l i n e r . 

Q. Was the D i v i s i o n n o t i f i e d about these breaches i n 

the l i n e r s t h a t could have caused contamination, by the 

operators? 

A. Well, I guess you'd have t o — s p e c i f i c a l l y which 

instance are you t a l k i n g about? 

Q. Well, l e t ' s go through. Chi Operating? 

A. Okay, no, Chi d i d n ' t n o t i f y us because we wrote 

an LOV on i t . 

Q. Okay, the Crawford well? 

A. Yes, we were n o t i f i e d on t h a t . 

Q. Okay, you were n o t i f i e d on t h a t ? 

A. Uh-huh. Yeah, as soon as they d i d the sample on 

the water — Matter of f a c t , as soon as the water came back 

i n , I got a c a l l on i t , and then we got the a n a l y t i c a l s 
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back i n the next day or two — 

Q. Okay. 

A. — and then discovered what we had coming back 

i n . 

Q. The P o l a r i s B? 

A. The P o l a r i s B i s — Like I s a i d , I get those 

e-mailed t o me. So i f you want t o count t h a t as an 

operator n o t i f i c a t i o n , I get — And t h i s i s j u s t i n the 

general course of business on c l o s i n g these p i t s . 

Q. Okay, the Dodd Unit? 

A. Yeah — Now the Dodd U n i t was — once again, t h a t 

was one t h a t we picked at random — 

Q. Okay. 

A. — when the Environmental Bureau came down t o do 

sampling — general sampling of p i t contents. 

Q. So i t reported a c c i d e n t a l l y ? 

A. Right. 

Q. Okay, and what about — 

A. And once again, I don't b e l i e v e the operator — 

operator's r e p r e s e n t a t i v e was r e a l l y aware of the hole i n 

the l i n e r . 

Q. And the Moore Federal U n i t , n o t i f i c a t i o n of the 

breach there? 

A. Well, t h a t ' s the one where you're t a l k i n g about 

the water coming i n , r i g h t ? 
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Q. Right, yeah. 

A. Yes. 

Q. So the r e was n o t i f i c a t i o n of a breach, or no? 

A. Yes, the operator's — w e l l , the operator's 

c o n t r a c t o r n o t i f i e d me when they had water coming back i n t o 

the p i t . 

Q. So only a closure. 

A. And now we're — you know, I d i d n ' t — I'm not 

saying t h a t there was a breach i n the l i n e r t h e r e , I'm j u s t 

t e l l i n g you the f a c t s — 

Q. Sure, sure, but you're s p e c u l a t i n g t h a t — 

A. — t h a t presented themselves as we were c l o s i n g 

t h a t p i t . 

Q. Right. 

A. When I got out th e r e , the l i n e r was already out 

of t h e r e . So i f I d i d n ' t see a hole i n the l i n e r , I'm not 

going t o stand up here and t e s t i f y t h a t t h e r e was a hole i n 

the l i n e r i f I d i d n ' t see i t . 

Q. Sure, and I don't want you t o . 

A. And I'm not going t o . 

(Laughter) 

MR. BROOKS: Whether he wants you t o or not. 

Q. (By Mr. Jantz) Okay. I n terms of Mr. Carr's 

cross-examination, you t e s t i f i e d t h a t you — w i t h respect 

t o one of the breaches i n the l i n e r , you weren't sure 
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whether i t was above or below water l e v e l ; i s t h a t r i g h t ? 

A. I be l i e v e so. 

Q. Would the proposed r u l e requirement r e g a r d i n g 

r e q u i r i n g an operator t o r e p o r t breaches above water l i n e 

have solved t h a t problem? 

A. Would i t have solved the problem about the breach 

i n the l i n e r ? 

Q. About your — Would i t have solved the problem 

about whether you know whether or not i t was above or below 

water l i n e ? Let me rephrase i t . 

A. Yeah, l e t ' s ask t h a t again. 

Q. I f there was a requirement as the proposed r u l e 

suggests — as the proposed r u l e w i l l r e q u i r e , t h a t an 

operator r e p o r t t o you a breach above water l i n e , would you 

then be sure about where the breach i s ? 

A. Well, I would assume — I guess we — you know, 

we would probably be more apt t o go out and look a t i t 

then, i f i t was — 

Q. Sure. 

A. — i f i t was reported t o us. 

MR. JANTZ: Thank you, t h a t concludes my cross-

examination. 

CHAIRMAN FESMIRE: Mr. Huffaker. 

MR. HUFFAKER: Nothing, Mr. Chairman. 

CHAIRMAN FESMIRE: Mr. McMahon? 
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MR. McMAHON: Nothing. 

CHAIRMAN FESMIRE: Commissioner Ols- — Bailey? 

Notice I caught i t t h a t time? 

COMMISSIONER BAILEY: Thank you. 

EXAMINATION 

BY COMMISSIONER BAILEY: 

Q. Since Rule 50 requ i r e s closure of d r i l l i n g p i t s 

w i t h i n s i x months, could OCD have r e q u i r e d c l o s u r e a t any 

time since 2005? 

A. Yes, ma'am. 

Q. The longer a p i t stays open, the g r e a t e r t he 

chances of i l l e g a l dumping i n t o t h a t p i t ; i s t h a t c o r r e c t ? 

A. Absolutely. That's — a b s o l u t e l y . 

Q. And the longer a p i t stays open, the g r e a t e r 

p o t e n t i a l f o r windwhip or other t e a r s i n the l i n e r t h a t 

could allow c h l o r i d e contamination of the lands? 

A. Absolutely. 

Q. So i t ' s i n the best- i n t e r e s t of everyone f o r the 

p i t s t o be closed i n a t i m e l y manner? 

A. Yes. 

Q. Even according t o Rule 50 w i t h the six-month — 

A. Yes. 

Q. Do you have the same p r o t o c o l t h a t when i t ' s a 

groundwater contamination case you send i t t o Santa Fe? 

A. Yes. 
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Q. So how many i n the past year have you sent t o 

Santa Fe? 

A. I don't t h i n k we've had any confirmed groundwater 

impact from d r i l l i n g pads — p i t s . We've — Li k e the 

Crawford, we speculate, and I could go through some of the 

data here t h a t shows there was probably an impact t o the 

groundwater t h e r e , but since i t wasn't a s t a t i c water body, 

the a n a l y t i c a l data showed t h a t c h l o r i d e impact was 

minimal. 

But j u s t the depths t h a t they were f i n d i n g 

c h l o r i d e i n the p i t , i t would i n d i c a t e t o me t h a t t h e r e 

probably was groundwater impact out t h e r e . 

But t o answer your question, I guess none. 

Q. None. You mentioned you're u n d e r s t a f f e d now. 

How i n the world are you going t o handle the a d d i t i o n a l 

r e s p o n s i b i l i t i e s i f t h i s proposed r u l e i s passed? 

A. A c t u a l l y , what I've read of the proposed r u l e , 

i t ' s going t o make my job a l i t t l e e a sier. 

Q. I n what way? 

A. Well, f o r one t h i n g i t r e q u i r e s the operators t o 

submit t h e i r closures w i t h the APD, e v e r y t h i n g comes i n up 

f r o n t , i t r e q u i r e s them t o p u l l samples out of the p i t s . 

The 100-mile radius i s going t o do away w i t h a l o t of p i t s , 

I t h i n k . I t h i n k i t ' s going t o be a cheaper a l t e r n a t i v e t o 

go t o closed-loop. 
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Q. Do you t h i n k t h a t you w i l l take a longer time t o 

approve APDs when you have t o go through a hydrogeologic 

a n a l y s i s f o r every well? 

A. I'm not sure how t h a t ' s going t o work. I r e a l l y 

don't. I've thought about t h a t some, and I r e a l l y would 

h e s i t a t e t o answer t h a t question because I'm not sure how 

t h a t ' s going t o a f f e c t our a b i l i t y t o process APDs, w i t h 

e v e r y t h i n g coming i n up f r o n t . 

Q. Right. So poss i b l y i t could r e a l l y delay 

approval of APDs i n d r i l l i n g ? 

A. Possibly i t could, but i f we have people t h a t are 

r e l i e v e d from doing something on the back end, they would 

be moved t o doing i t on the f r o n t end. So h o p e f u l l y i t 

won't slow down the APD process. But t h a t ' s p u r e l y 

s p e c u l a t i o n r i g h t now. And I have thought about i t some, 

and I'm not sure how t h a t ' s going t o work. 

COMMISSIONER BAILEY: Thank you, t h a t ' s a l l I 

have. 

CHAIRMAN FESMIRE: Commissioner Olson? 

COMMISSIONER OLSON: Yeah, Mr. Bratcher, I j u s t 

had a couple of questions. 

EXAMINATION 

BY COMMISSIONER OLSON 

Q. Going t o — I guess on the s l i d e s you were 

t a l k i n g about — I guess I'm looking a t s l i d e 4, and I 
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t h i n k you were t a l k i n g about t h i s a l i t t l e b i t i n response 

t o some of the other questioning. You mentioned a t the 

Crawford s i t e t h a t you had downward leaching of the 

c h l o r i d e s i n t o the s o i l . To what depths and what l e v e l s 

d i d t h a t — what k i n d of contaminant l e v e l s were observed? 

A. Okay, i n s i d e the p i t we went down t o 3 0 f e e t , and 

we had l e v e l s a t 30 f e e t of 2760 i n one area and 4370 i n 

another one. And we were h e s i t a n t t o go any f u r t h e r a t 

t h a t p o i n t i n time, because we bel i e v e groundwater was 

going t o come i n r i g h t around 32, 35 f e e t on us. 

Q. So you're p r e t t y much r i g h t about a t groundwater 

l e v e l , roughly? 

A. Yes. 

Q. And so where was the monitor w e l l placed? Was i t 

placed downgradient from the — 

A. There was one placed upgradient and one 

downgradient. 

Q. Okay. And what k i n d of concentrations d i d you 

see i n the groundwater there? Was i t below 250 MCF? 

A. Yeah, I t h i n k they were l i k e i n the 4 0s. 

Q. Okay. 

A. I t h i n k they were r e a l l y low. 

Q. And then maybe you could c l a r i f y on — I guess 

I've got 22A. I t looks l i k e i t ' s p a r t of the summary 

r e p o r t of the a n a l y t i c a l data you're presenting f o r the 
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Moore Federal Com Number 4. I j u s t wanted t o c l a r i f y what 

t h i s was representing. 

I see you're l i s t i n g samples f o r the p i t bottom, 

i n s i t u . I s t h a t the a c t u a l m a t e r i a l s i n the p i t , or i s 

t h a t from the s o i l s below the l i n e r ? 

A. Okay, ask me t h a t again. 

Q. I'm lo o k i n g a t — w e l l , j u s t f o r example, I guess 

there's the f i r s t one i n the l i t t l e summary p o r t i o n t h a t 

says background, n o r t h side, and then there's one t h a t says 

p i t bottom, i n s i t u , southwest comp., which I'm assuming i s 

composite? 

A. Uh-huh. 

Q. I s t h a t m a t e r i a l p i t m a t e r i a l , or i s t h a t a 

sample from the s o i l s under the l i n e r ? 

A. That's a sample from the s o i l s under the l i n e r . 

Q. Under the l i n e r ? 

A. Uh-huh. 

Q. So i t ' s showing t h a t there was a leak then; i s 

t h a t what i t ' s supposed t o be representing? 

A. Uh-huh. 

Q. Okay. 

A. Well, they a c t u a l l y d i d hydrocarbons on these, 

so... And t h a t ' s what we're lo o k i n g a t r i g h t t h e r e , i s 

hydrocarbons — 

Q. Right. 
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A. — which were b a s i c a l l y nondetect, so — 

Q. Right. 

A. — so t h i s wasn't j u s t a c h l o r i d e issue. 

Q. Right, f o r where the p i t — So where i t says p i t 

bottom, i n s i t u , southwest composite, and the c h l o r i d e 

l e v e l of 43,500, t h a t ' s the s o i l s underneath the — ? 

A. Right, and I t h i n k i n s i t u — I b e l i e v e t h a t they 

were going t o use p a r t of the d r i l l i n g p i t as t h e i r t r e n c h , 

t h e i r — f o r the trench b u r i a l , and t h a t ' s where they took 

t h a t sample i n the i n s i t u p i t , before they l i n e d i t — 

Q. Okay. 

A. — t o use as a b u r i a l t r ench, and I b e l i e v e 

t h a t ' s what t h a t ' s r e f e r r i n g t o . 

I b e l i e v e t h i s p i t was a c t u a l l y b l a s t e d , so I 

mean, i t was i n hard rock, so they've had a l o t of t r o u b l e 

w i t h t h i s one — 

Q. Okay. 

A. — g e t t i n g the b u r i a l trenches dug and then 

g e t t i n g the impact out, so t h i s was a long c l o s u r e . 

Q. Okay, I was j u s t t r y i n g t o understand what t h a t 

was r e p r e s e n t i n g , j u s t f o r my own c l a r i t y . 

And then you had some questions on r e p o r t i n g of 

l i n e r leaks. Are — I guess most of the leaks t h a t you 

discover i n the l i n e r s , are they discovered by the 

operators or — and reported? Or are they discovered by 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

2195 

the inspectors? 

A. T y p i c a l l y what we discover i s d u r i n g c l o s u r e 

a f t e r we — when we're doing sampling a n a l y s i s . That's 

when we discovered t h a t there's an impact under the l i n e r . 

Now, I ' d — I ' d venture t o say I r a r e l y get a 

c a l l from our operator t h a t says, Hey, I've got a r i p i n my 

l i n e r . I don't t h i n k I've ever had a c a l l from an operator 

t e l l i n g me he's got a r i p i n the l i n e r . 

Q. So when they're discovered, i t ' s u s u a l l y by an 

ins p e c t o r , OCD inspector? 

A. T y p i c a l l y , yes. 

Q. And there i s n ' t any requirement i n the OCD r u l e s 

r i g h t now t o r e p o r t t e a r s i n l i n e r s or leaks i n l i n e r s ? 

A. No, there's — Not t o my knowledge, th e r e i s n ' t . 

I t i s a v i o l a t i o n of the r u l e , but I don't b e l i e v e there's 

any r e p o r t i n g requirements. 

Q. Okay. And then you were mentioning about the 

sampling of the s o i l s under the d r i l l i n g p i t l i n e r s . 

That's not r e q u i r e d under the c u r r e n t r u l e s , i s i t ? 

A. No. 

Q. But operators are already doing t h a t now i n your 

d i s t r i c t ? 

A. Yes, and we're r e q u i r i n g i t under the g u i d e l i n e s . 

Q. So i t ' s a cu r r e n t requirement of your — a t l e a s t 

i n the A r t e s i a d i s t r i c t f o r — 
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A. Correct. 

Q. — closure of d r i l l i n g p i t s ? 

A. Yes, s i r . 

Q. And do you have any idea, I guess, on the c u r r e n t 

cost of t h a t , the operators, of t h e i r sampling programs? 

A. I couldn't t e l l you. I know we're a l l o w i n g f i e l d 

samples. We cut t h a t cost down q u i t e a b i t . You know, 

they j u s t have b a s i c a l l y one set of samples t h a t they send 

t o a lab. I'm not sure — I t costs something t o have the 

environmental c o n t r a c t o r come out, but I don't know what 

the a c t u a l costs are. 

Q. And what types of samples are they performing 

r i g h t now? 

A. Chloride. 

Q. Chloride f i e l d t e s t s ? 

A. Yes. 

Q. And then what do they submit t o the lab? Do they 

submit a c o n f i r m a t i o n sample, or — ? 

A. Right. Now what t h e y ' l l submit t o the l a b i s the 

a c t u a l sample t h a t t e l l s us t h a t they've d e l i n e a t e d down t o 

the 250 b a l l p a r k range. 

Q. But i t ' s j u s t f o r c h l o r i d e s a t t h i s time, not f o r 

organics or — 

A. Correct. 

Q. — metals or any other c o n s t i t u e n t s ? Everything 
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i s based on c h l o r i d e as an i n d i c a t o r of a leak i n the — 

A. Yes. 

Q. — i n the l i n e r ? 

A. Now we would r e q u i r e hydrocarbons i f we had 

reason t o suspect t h a t there was hydrocarbon impact. But 

so f a r among — I t ' s been my experience i n put closures 

t h a t — you know, a t the depth of c h l o r i d e s you're c l e a n i n g 

up and we're not seeing any hydrocarbon — v i s i b l e , 

i d e n t i f i a b l e hydrocarbon impact. 

Q. Now i n your d i s t r i c t you've got a l o t of — most 

of your p i t s have f a i r l y high c h l o r i d e s , don't they? 

A. Yes. 

Q. So do you know i f the same a p p l i e s , then, i n the 

northwest? 

A. I have abs o l u t e l y no dealings w i t h the northwest. 

I understand t h e i r c h l o r i d e l e v e l — I mean, t h e i r 

s i t u a t i o n up there i s t o t a l l y d i f f e r e n t from ours. But 

could I answer a question about the northwest? Probably 

not. 

Q. Well, l e t me put i t t h i s way. I guess i f t h e i r 

c h l o r i d e l e v e l s are lower i n the northwest, i s i t p o s s i b l e 

t h a t c h l o r i d e might not be a good i n d i c a t o r of a leak on 

the d r i l l i n g p i t s i n the northwest? 

A. I would say, yeah, probably. 

COMMISSIONER OLSON: I t h i n k t h a t ' s a l l I have. 
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EXAMINATION 

BY CHAIRMAN FESMIRE: 

Q. Could we go t o s l i d e 10A, please, Mr. von Gonten? 

Now, Mr. Bratcher, you i n d i c a t e d t h a t t he f i r s t 

t h i n g they would do i s take out two f e e t i n a t y p i c a l p i t 

c l o s u r e , and we're t a l k i n g s p e c i f i c a l l y about t h i s ; i s t h a t 

c o r r e c t ? 

A. Yes. 

Q. What do they do w i t h t h a t two f e e t of s o i l ? 

A. That u s u a l l y goes i n the i n s i t u t r e n c h , the 

b u r i a l t r e n c h . 

Q. So they don't have t o haul t h a t o f f , g e n e r a l l y , 

unless i t t e s t s high? 

A. Correct. Now these r i g h t here are a l l t r e n c h -

b u r i e s . Now i f they're h a u l i n g the contents, t y p i c a l l y 

t h e y ' l l haul t h a t two f e e t , or t h e y ' l l use t h a t two f e e t 

f o r s t i f f e n i n g or something l i k e t h a t . 

Q. Okay. 

A. I f i t ' s a t r e n c h - b u r i a l , t h a t two f e e t w i l l 

t y p i c a l l y go t o the b u r i a l trench. 

Q. Okay. Could we go t o s l i d e 13 f o r a minute, 

please? 

Okay, the infamous ripped corner here. 

A. Yeah. 

Q. Maybe-ripped corner. You sa i d t h a t t h i s 
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i n d i c a t e d an i n f l u x of rainwater. I s t h a t a v i o l a t i o n of 

the c u r r e n t rules? 

A. Yes. 

Q. And i s i t a v i o l a t i o n of the proposed r u l e s also? 

A. Yes, 

Q. I'm going t o go back t o a couple of comments you 

made here. We were t a l k i n g s p e c i f i c a l l y about s l i d e 2. 

You s a i d , quote, we hope t h i s p i t i s no longer being used. 

And I'm a f r a i d t h a t Commissioner B a i l e y s t o l e my thunder on 

t h i s , but what d i d you mean by that ? 

A. Well — and t h i s was brought up. You know, a p i t 

l i k e t h i s i s r i p e f o r midnight dumpers, and t h i s i s a prime 

example of a p i t i n an i s o l a t e d area and, you know, i f 

there's production around t h i s , midnight dumpers love these 

p i t s . 

Q. Now i f you throw a s u c t i o n hose i n t o t h i s p i t , 

t h a t ' s probably not going t o be a — I mean, i s t h a t going 

t o be a t h r e a t t o the l i n e r ? 

A. Probably. 

Q. And normally midnight dumpers don't use a s u c t i o n 

hose, so I probably should ask about a discharge hose. I s 

t h a t a t h r e a t t o the l i n e r ? 

A. Yes, I would say t h a t i t i s , yes. 

Q. One of the statements you made was t h a t i n 80 

percent of the cases where you evaluated under the l i n e r , 
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where the l i n e r had been removed, t h a t t h e r e had been 

contamination under the l i n e r . I s t h a t — Was t h a t an 

accurate r e p r e s e n t a t i o n of your statement? 

A. Yes, of my statement, yes. 

Q. Okay, and t h a t ' s a thumbnail average, you haven't 

a c t u a l l y — 

A. I t ' s a — yeah, a b a l l p a r k . I mean, I don't have 

data t o back t h a t up. I'm j u s t saying, you know, what — 

o f f the top of my head, how many instances I see. I ' d say 

80 percent. 

Q. Okay, so s i g n i f i c a n t l y more than h a l f i s what 

you're t e l l i n g us? 

A. Yeah, and I've a c t u a l l y got — I've got a f o l d e r 

where I brought 19 cases of — l i k e the P o l a r i s . And I got 

t o l o o k i n g a t them l a s t n i g h t , and out of those 19 t h e r e 

was two t h a t had 250 or less throughout the whole p i t . So 

17 out of 19 had s i g n i f i c a n t impact under the l i n e r . 

Q. Assuming the background was 250 or l e s s , r i g h t ? 

A. Yeah. 

Q. Okay. And those were l i n e r s t h a t had been 

breached or hadn't been breached, v i s i b l y ? 

A. Well, I d i d n ' t see those l i n e r s , so v i s i b l y I 

don't know whether they were breached or not. 

Q. Okay, but they weren't reported as breached t o 

you? 
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A. Right. 

Q. Okay. So we can assume t h a t those l i n e r s were i n 

f a i r l y good shape? 

A. We — Yeah, an assumption. 

Q. I guess the a l t e r n a t i v e assumption would be t h a t 

the operators aren't r e p o r t i n g breached l i n e r s t o you, 

r i g h t ? 

A. Well, you know, and the reason I threw t h i s one 

i n t h e r e i s t h a t I t h i n k a l o t of the breaches — you know, 

i f we're having breaches of these l i n e r s , I t h i n k a l o t of 

i t i s not v i s i b l e , i t ' s not above the f l u i d l e v e l . I t h i n k 

a l o t of i t i s happening below the c u t t i n g s or below the 

f l u i d l e v e l , and nobody's a c t u a l l y seeing t h i s breach i n 

the l i n e r . So you know, you can't r e p o r t something you 

don't see. 

We don't f i n d t h i s out u n t i l we a c t u a l l y p u l l the 

l i n e r back and s t a r t t a k i n g samples, and t h a t ' s when we 

r e a l i z e , you know, hey, we've got a problem here. 

Q. Okay. By your experience, are these 12-mil 

l i n e r s , or do you know? 

A. The ones I've — 12-mil l i n e r s . 

Q. Okay. Would a 20-mil l i n e r solve the problem. 

A. 20-mil l i n e r would help. Would i t solve the 

problem? I don't know. You know, you're always — 

anything you do i n the o i l f i e l d , or anything r e a l l y , but i n 
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the o i l f i e l d you're always going t o have the roughneck 

f a c t o r . You know, you're going t o have the t r u c k d r i v e r 

t h a t ' s been out there f o r 12 hours bouncing up and down 

roads. You know, you're always going t o have a human 

f a c t o r i n v o l v e d i n anything you do. 

A 12-mil l i n e r w i l l help. W i l l i t solve t he 

problem? 

Q. "12-mil." 20-mil l i n e r ? 

A. 20-mil. 20-mil l i n e r would help. Would i t 

completely solve the problem? I don't t h i n k so. 

CHAIRMAN FESMIRE: I don't t h i n k I have any 

f u r t h e r questions. 

Mr. Brooks, do you have a r e d i r e c t on t h i s 

witness? 

MR. BROOKS: I beli e v e I have one question , your 

Honor. 

REDIRECT EXAMINATION 

BY MR. BROOKS: 

Q. The Crawford 26-2 l o c a t i o n t h a t ' s — the 

disc u s s i o n s t a r t s on s l i d e number 4. Was t h a t case 

r e f e r r e d t o Santa Fe? 

A. Well, i t wound up i n Santa Fe because Cimarex 

requested a meeting w i t h the Environmental Bureau i n Santa 

Fe t o see what we needed t o do t o close t h i s . 

I was concerned t h a t we had a groundwater impact 
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out t h e r e , so I contacted the Environmental Bureau t o j u s t 

keep everybody on the same page on t h i s t h i n g . And then — 

and I f e l t l i k e i t had k i n d of gotten out of my b a l l p a r k or 

out of my realm of — f o r being able t o handle i t . 

MR. BROOKS: Thank you, t h a t ' s a l l . 

CHAIRMAN FESMIRE: I s there any recross on t h a t 

subject? 

MR. HISER: No. 

CHAIRMAN FESMIRE: Mr. Carr? 

MR. CARR: No. 

MS. FOSTER: One question? 

CHAIRMAN FESMIRE: That's i r o n i c , because he 

asked one question. 

MS. FOSTER: Okay. 

CHAIRMAN FESMIRE: Okay. 

RECROSS-EXAMINATION 

BY MS. FOSTER: 

Q. I s the r e a roughneck f a c t o r i n v o l v e d i n closed-

loop d r i l l i n g ? 

A. Pardon? 

Q. I s the r e a roughneck f a c t o r i n v o l v e d w i t h closed-

loop d r i l l i n g ? 

A. Well, you've got roughnecks i n v o l v e d i n closed-

loop d r i l l i n g , so yeah, I guess you would have an — 

Q. — e f f e c t ? 
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A. Yeah, and I guess i t a l l depends on your 

d e f i n i t i o n of the roughneck f a c t o r . 

MS. FOSTER: Okay, w e l l , t h a t was your term. I 

j u s t wanted t o ask f o r c l a r i f i c a t i o n . 

No f u r t h e r questions. 

CHAIRMAN FESMIRE: Mr. McMahon? 

MR. McMAHON: No. 

CHAIRMAN FESMIRE: Mr. Jantz? 

MR. JANTZ: No, Mr. Chairman. 

CHAIRMAN FESMIRE: Mr. Huffaker? 

MR. HUFFAKER: Nothing, Mr. Chairman. 

CHAIRMAN FESMIRE: I s there anything from the 

Commission? 

Okay. At t h i s time, as i s our custom, we're 

going t o go ahead and — Before I s t a r t , I want t o ask and 

make sure everybody who's here has signed i n today. Rand, 

would you do t h a t when you get a chance? 

And also, as i s our custom, we're going t o open 

the f l o o r t o p u b l i c comment. I s there anyone who would 

l i k e t o make a p u b l i c comment on the record today? 

Okay. With respect t o scheduling, yesterday when 

we l e f t we were planning t o take the r e s t of the afternoon 

o f f . As a t l e a s t the attorneys, and I hope most of the 

people i n t h i s room are aware, we're not going t o get t o do 

t h a t , we're going t o have t o meet t h i s afternoon. 
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I t h i n k t h a t i t has been decided t h a t we're going 

t o continue w i t h the cross-examination of Mr. Jones; i s 

t h a t c o r r e c t ? 

MR. HISER: Mr. Jones said he'd love t o be cross-

examined on h i s b i r t h d a y . 

(Laughter) 

MR. BROOKS: Mr. Chairman, t h a t ' s what we agreed 

t o , and t h a t ' s f i n e . I d i d want t o make the o f f e r , though, 

t h a t i f Mr. Hiser i s ready t o do i t , I would assume t h a t 

h i s supplemental examination of Mr. Hansen about h i s 

s u b s t i t u t e pages w i l l be very b r i e f , and i f he wants t o do 

t h a t cleanup i t and get i t out of the way, t h a t would be 

f i n e w i t h us. 

CHAIRMAN FESMIRE: You can make t h a t d e c i s i o n 

a f t e r lunch. 

MR. HISER: A f t e r lunch. 

CHAIRMAN FESMIRE: Okay. With t h a t , and my 

apologies f o r not being able t o take t h i s afternoon o f f , we 

w i l l break and reconvene i n t h i s room a f t e r lunch a t 1:30 

and continue w i t h the cross-examination of Mr. Jones. 

(Thereupon, noon recess was taken a t 12:10 p.m.) 

(The f o l l o w i n g proceedings had a t 1:34 p.m.) 

CHAIRMAN FESMIRE: Let's go back on the record. 

Let the record r e f l e c t t h a t t h i s i s the 

c o n t i n u a t i o n of Case Number 14,015. Let the record also 
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r e f l e c t t h a t Commissioners Bailey, Olson and Fesmire are 

present, we t h e r e f o r e have a quorum. 

I guess we were i n the middle — or beginning t o 

— beginning t o s t a r t the recross-examination of Mr. Jones. 

Mr. Jones, i t ' s h i s b i r t h d a y today, so I ask t h a t t he 

cross-examination be — r e f l e c t t h a t . 

(Laughter) 

MR. HISER: Mr. Chairman, given Mr. Jones' added 

experience, I w i l l do my best. 

CHAIRMAN FESMIRE: Mr. Hiser, why don't you 

begin? I be l i e v e i t was you, wasn't i t ? 

MR. HISER: I t i s , and I guess the one c l a r i f y i n g 

note I would have i s , t h i s i s i n i t i a l cross, not recross. 

CHAIRMAN FESMIRE: Right, I'm s o r r y . 

BRAD JONES (Resumed), 

the witness h e r e i n , having been p r e v i o u s l y d u l y sworn upon 

h i s oath, was examined and t e s t i f i e d as f o l l o w s : 

RECROSS-EXAMINATION (Continued) 

BY MR. HISER: 

Q. Mr. Jones, good t o see you again. I b e l i e v e we 

have been t a l k i n g about the d e f i n i t i o n of a p i t and what 

types of p i t s might r e q u i r e p e r m i t t i n g under the proposed 

r u l e ; i s t h a t correct? 

A. Yes. 

Q. Do you r e c a l l t hat? 
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A. Yes. 

Q. And we'd been having a discussion about 

stormwater, I b e l i e v e , and whether t h a t would r e q u i r e a 

permit underneath the proposed ru l e ? 

A. Yes, t h a t was — F i r s t , we discussed the 

permanent p i t , i f t h a t would be considered, and I b e l i e v e 

when we ended Tuesday we were t a l k i n g about temporary p i t s . 

Q. Right. And so are you prepared t o p i c k up w i t h 

the question of whether a temporary stormwater p i t would 

r e q u i r e a permit from the D i v i s i o n — 

A. Yes. 

Q. — under the proposed rule? 

A. Yes. Of course, p a r t of t h i s has t o do w i t h 

e x i s t i n g r u l e s as w e l l — 

Q. Correct. 

A. — and I believe we were — the d e f i n i t i o n of a 

p i t , and — 

Q. I'm l o o k i n g f o r t h a t d e f i n i t i o n r i g h t now. 

A. And t h a t ' s under p a r t 1, s e c t i o n 7, subsection D, 

paragraph ( 3 ) . These are general d e f i n i t i o n s f o r a l l the 

r u l e s . 

Q. Yes. I had i t f o r a moment, and then my computer 

jumped. 

A l l r i g h t . And you are under the general 

d e f i n i t i o n of a p i t , okay, which i s D.(3)? 
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A. Yes — 

Q. Okay. 

A. — paragraph (3) of subsection D. P i t s h a l l mean 

any surface or subsurface impoundment, man-made or n a t u r a l 

depression or diked area on the surface. Excluded from 

t h i s d e f i n i t i o n are berms constructed around tanks or other 

f a c i l i t i e s s o l e l y f o r the purpose of sa f e t y and secondary 

containment. 

I ' d j u s t l i k e t o k i n d of s t a r t t h e r e , because 

based on your question about these stormwater c o l l e c t i o n 

ponds, they would i n a general sense q u a l i f y as a p i t . I 

j u s t want t o make t h a t c l a r i f i c a t i o n . 

Where I would l i k e t o go next w i t h t h i s — and 

we've already discussed the d e f i n i t i o n of a temporary p i t , 

so I ' l l not go back i n t o t h a t , but what I would l i k e t o do 

i s go t o page 7 — 

Q. — of the proposed rule? 

A. — of the proposed r u l e . 

Q. Okay. 

A. Let me get there so everyone can take a look a t 

t h i s . I'm k i n d of d r i v i n g myself today, as we c a l l i t 

d r i v i n g here. 

And under F.(9) of se c t i o n 11 of the proposed 

r u l e f o r design and c o n s t r u c t i o n s p e c i f i c a t i o n s , I would 

l i k e t o say t h a t paragraph ( 9 ) , the language reads, The 
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operator s h a l l design and construct a temporary p i t t o 

prevent run-on of surface water. 

With t h a t statement, I b e l i e v e a surface water or 

stormwater c o l l e c t i o n pond would do the opposite of t h a t . 

Okay? 

Q. Uh-huh. 

A. I would also l i k e t o s t a t e — I guess I should 

have s t a r t e d up a t the top under F.(1), The operator — 

Make sure t h a t ' s up here on the screen. F.(1) — 

MR. PRICE: Mr. Jones, do you need some help? 

THE WITNESS: I f you don't mind — 

MR. PRICE: Okay. 

THE WITNESS: — t h a t might speed t h i n g s up a 

l i t t l e b i t . 

The operator s h a l l design and c o n s t r u c t a 

temporary p i t t o ensure the confinement of o i l , gas or 

water t o prevent u n c o n t r o l l e d releases. Okay? 

Q. (By Mr. Hiser) Uh-huh. 

A. So I guess w i t h t h i s I'm l o o k i n g a t — I n i t i a l l y , 

a stormwater c o l l e c t i o n pond would not serve those 

purposes. 

I f we go t o page 11 of my e x h i b i t , and t h i s i s 

s e c t i o n 12, o p e r a t i o n a l requirements. I'm l o o k i n g under 

subsection B, B.(1). Only f l u i d s used or generated d u r i n g 

the d r i l l i n g or workover process may be discharged i n t o a 
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temporary p i t . 

Q. Okay, Mr. Jones, I t h i n k t h a t probably answers my 

questions. And so l e t me then pose the i n e v i t a b l e next 

question, which i s t h a t given t h a t the d e f i n i t i o n of a p i t 

i s any n a t u r a l impression t h a t holds water or a f l u i d , and 

t h a t the d e f i n i t i o n of a temporary p i t means t h a t i t ' s — 

which i s constructed w i t h the i n t e n t t h a t the p i t w i l l h o l d 

l i q u i d s , how do we have a stormwater pond w i t h o u t being i n 

v i o l a t i o n of the r u l e s of the D i v i s i o n ? Or i f you construe 

the r u l e s of the D i v i s i o n t o preclude us from having a 

stormwater p i t , how do we do i t w i t h o u t being i n v i o l a t i o n 

of the r u l e s of the Environmental P r o t e c t i o n Agency and the 

Environment D i v i s i o n f o r stormwater c o n t r o l ? 

A. Well, I guess I ' d l i k e t o go back t o your 

o r i g i n a l question p r i o r t o t h i s one, which I d i d n ' t get t o 

f i n i s h . I guess based on the i n t e n t of the use f o r 

o p e r a t i o n , the design, c o n s t r u c t i o n , i t ' s c l e a r t h a t 

there's a p o t e n t i a l f o r a stormwater c o l l e c t i o n pond not t o 

be a temporary p i t , e s p e c i a l l y since i t ' s designed t o — or 

supposed t o be operated only t o hold f l u i d s used and 

generated d u r i n g the d r i l l i n g and workover process t h a t 

would be discharged i n t o t h a t . 

But I would l i k e t o c l a r i f y t h a t i f an operator 

chooses t o use t h a t stormwater c o l l e c t i o n pond f o r 

emergency a c t i o n or emergency p i t , then i t would f a l l up 

STEVEN T. 
(505) 

BRENNER, CCR 
989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

2211 

under the p r o v i s i o n s of a temporary p i t . I f t h a t 

stormwater c o l l e c t i o n pond were t o stop a release and 

capture such f l u i d s t h a t came out of the o r i g i n a l p i t , i t 

could be considered a temporary p i t . 

So I would l i k e t o make those c l a r i f i c a t i o n s . 

Q. Well — and I appreciate those c l a r i f i c a t i o n s , 

Mr. Jones, but I'm a f r a i d t h a t now the permit s t a t u s of a 

w e l l s i t e and a pad and what f a c i l i t i e s a t t h a t pad r e q u i r e 

a permit i s now even less c l e a r . 

So we have the issue t h a t I have as a compliance 

person, reading the r u l e and t r y i n g t o assess what my 

o b l i g a t i o n s are, because I t h i n k — don't we a l l agree t h a t 

the goal of a r u l e should be t o c l e a r l y communicate t o the 

re g u l a t e d community and the environmental community what's 

expected of an operator? 

A. Yes, and the i n i t i a l i n t e n t of the use of t h a t 

p i t i s t o c o l l e c t stormwater, not as you would use i t as a 

temporary p i t under t h i s r u l e — 

Q. Right, but i s there — 

A. — so i t would r e q u i r e a permit. 

Q. — i s there anything i n the d e f i n i t i o n of a p i t 

or the d e f i n i t i o n of a temporary p i t t h a t has — makes 

i n t e n t relevant? 

A. I n t e n t of what? 

Q. The i n t e n t of the operator about the use of t h a t 
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p i t • 

A. The i n t e n t of the use of the p i t i s up t o the 

operator. They would have t o make t h a t c l e a r t o OCD i n 

t h e i r permit a p p l i c a t i o n . 

I f they're t o use i t as a temporary p i t as 

described t o be used under the o p e r a t i o n a l requirement, 

t h e y ' l l f a l l up under p a r t 17. That would be c l e a r , 

because t h e i r i n t e n t would be c l e a r . 

I f they propose t o use t h a t p i t f o r stormwater 

c o l l e c t i o n , which i s not the o p e r a t i o n a l requirement as 

s t i p u l a t e d under subsection B.(1), then i t would be a 

stormwater c o l l e c t i o n pond. 

Q. Okay, and I ' l l make one more question and then we 

may need t o move on, but the d e f i n i t i o n of the temporary 

p i t means, and I quote, Temporary p i t means a p i t , comma, 

i n c l u d i n g a d r i l l i n g or workover p i t , comma, but then 

around the p a r e n t h e t i c a l i t says, which i s constructed w i t h 

the i n t e n t t h a t the p i t w i l l hold l i q u i d s f o r less than s i x 

months and w i l l be closed i n less than one year. 

A. Yes. 

Q. I don't see anything i n t h a t language which has 

any element of i n t e n t . 

A. I guess what I'm t r y i n g t o c l a r i f y i s t h a t you 

can have separate p i t s out there f o r d i f f e r e n t uses, such 

as your emergency p i t . Right now there's no p r o v i s i o n s f o r 
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a permit f o r such a p i t , but you can c o n s t r u c t i t . 

Therefore i t would f a l l up under, because i t has t o be 

constructed, i n t h a t p r o v i s i o n as a temporary p i t . You 

wouldn't need a permit f o r t h a t . 

Q. I s n ' t there an exclusion, though, t h a t c a r r i e s 

out what you're t a l k i n g t o be as your i n t e n t i n t h i s r u l e , 

or are we r e l y i n g upon the enforcement d i s c r e t i o n of the 

D i v i s i o n ' s enforcement s t a f f t o keep us out of t r o u b l e ? 

A. I don't q u i t e understand the question, because i f 

you look up under s e c t i o n 14 on page 19 of my e x h i b i t , 

subsection A says, Permit not r e q u i r e d . 

Q. Okay — 

A. So i t ' s not — i t ' s — I t ' s k i n d of c l e a r i n i t s 

i n t e n t , the use of emergency p i t . I f someone chooses t o 

use t h e i r stormwater evaporation pond f o r an emergency p i t 

and they have i t l i n e d as a temporary p i t , they could do 

t h a t . 

Q. And I agree t h a t the s e c t i o n 19.15.17.14 covers 

the case of the c r e a t i o n of an emergency p i t when I'm 

having a problem t h a t ' s suddenly erupted a t the s i t e . 

A. Yes. 

Q. My question continues t o be, those other p i t s 

t h a t are c a r r i e d out as p a r t of the design of a proper pad 

f o r stormwater c o n t r o l and other t h i n g s l i k e t h a t , which — 

A. Right, I t h i n k the r u l e s speaks for. i t s e l f i n 
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those p r o v i s i o n s f o r c o n s t r u c t i o n , design and the purpose 

of i t , t h a t i t ' s supposed t o prevent r u n o f f of surface 

water. With t h a t , t h a t means t h a t i t wouldn't be 

c o l l e c t i n g surface water, i t would be the p r e v e n t i n g of 

t h a t . 

So the — what you're r e f e r r i n g t o , those other 

p i t s , unless they are used — or constructed i n the same 

fash i o n and then, under operation, they're c o n s t r u c t e d t o 

allow the discharge of f l u i d s — 

Q. But t h a t ' s i n — 

A. — user-generated during d r i l l i n g process, then 

they would be a temporary p i t and r e q u i r e a permit. 

Q. But t h a t ' s i n the c o n s t r u c t i o n and o p e r a t i o n a l 

design standards, but i t ' s not i n the a p p l i c a b i l i t y 

requirement f o r what req u i r e s a permit, what r e q u i r e s a 

permit. 

A. Well, I guess what I'm t r y i n g t o get a t , i f you 

have a p i t on s i t e and you don't use i t i n the i n t e n t t h a t 

you planned t o but use i t as i t s t i p u l a t e s a temporary p i t 

i n the r e s t of the r e g u l a t i o n , e s p e c i a l l y o p e r a t i o n a l — i f 

you use i t as a temporary p i t , i t becomes a temporary p i t . 

Q. And we have no argument w i t h t h a t — 

A. Yeah — 

Q. — our concern i s w i t h a p i t t h a t i s not intended 

t o be used as a temporary p i t but i s used f o r other 
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purposes e n t i r e l y such as stormwater c o n t r o l or d i v e r s i o n 

c o n t r o l , or under the EPA or the NMED r e g u l a t i o n s . And 

since t h a t ' s associated w i t h an o i l and gas o p e r a t i o n , i t 

would appear t o r e q u i r e a permit from the D i v i s i o n as 

w e l l — 

A. I guess — 

Q. — as t h i s r u l e i s p r e s e n t l y drafted? 

A. I guess the generic language of the temporary p i t 

leaves open and does not r e s t r i c t OCD t o only address 

c e r t a i n p i t s as they are presented t o us i n the 

a p p l i c a t i o n . 

I f the s t a tus of a p i t a t a s i t e changes, i t 

allows us t o u t i l i z e the r e s t of the r e g u l a t i o n s t o make a 

determine t h a t i t ' s a temporary p i t . 

Q. So what you're t e l l i n g me now i s t h a t I need t o 

i n c l u d e a l l of those p i t s i n a p p l i c a t i o n s , and then l e t the 

D i v i s i o n ' s p e r m i t t i n g s t a f f — or the d i s t r i c t ' s p e r m i t t i n g 

s t a f f , r u l e as t o whether or not they f a l l w i t h i n the ambit 

of Rule 50 as i t ' s being proposed t o be enacted? 

A. I f they're not planning on using i t as a 

temporary p i t , no. But i f they change the o p e r a t i o n of 

t h a t p i t on s i t e during operation, which could be subject 

t o c e r t a i n events a t the s i t e , a t the time a f t e r an 

operation has began f o r d r i l l i n g or workover, then t h a t ' s 

something t o be considered. 
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Q. Okay. 

A. But we have t o make t h a t d e t ermination based upon 

the language provided i n p a r t 17, and t h i s c l e a r l y defines 

what w i l l make t h a t t u r n i n t o a temporary p i t . 

Q. I t h i n k w e ' l l j u s t leave i t a t t h a t . I t h i n k , 

h o p e f u l l y , everybody understands what our concern i s . 

I f we move, then, t o 19.15.17.8, which i s the 

permit requirement, i s i t i n e f f e c t , Mr. Jones, the impact 

of paragraphs A and B as the D i v i s i o n has proposed them 

t h a t a l l d r i l l i n g operations are going t o r e q u i r e a permit 

under Rule 50? 

A. A l l d r i l l i n g operations... 

Q. I s th e r e any way t h a t we can d r i l l e i t h e r w i t h o u t 

a p i t , below-grade tanks or closed-loop systems? 

A. As f a r as I know there's also a D i v i s i o n approval 

a l t e r n a t i v e method, so — 

Q. That also requires a permit, does i t not? 

A. Yes. 

Q. Okay. Now Mr. Jones, have you ever been out t o a 

d r i l l i n g s i t e when d r i l l i n g i s underway or a f t e r d r i l l i n g 

has been completed and you've seen the s i t e ? 

A. I've seen s i t e s where the r i g has been released. 

I've been out t o closed-loop systems. 

Q. Okay. Now when operators come t o a s i t e , do they 

accept the n a t u r a l topography as i t i s , or do they 
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sometimes take steps t o smooth t h a t out by d i g g i n g down or 

f i l l i n g in? 

A. I p e r s o n a l l y don't know whether they consider. 

I've seen what they've done a t the s i t e . 

Q. Okay. Well, from what you've seen a t the s i t e , 

do they t y p i c a l l y f l a t t e n the s i t e out so they have a f l a t 

working surface around the — 

A. I n some cases, yes. 

Q. And t h a t may be e i t h e r by d i g g i n g down or by 

b u i l d i n g up? 

A. I n most cases I've seen them b u i l d i n g up than — 

Q. Okay. 

A. — d i g g i n g down. 

Q. Now i f we assume f o r the moment t h a t i n t h i s case 

they decided t o d i g down because i t was a slope t h a t the — 

where the pad i s p a r t i a l l y on a h i l l s i d e , so they're 

d i g g i n g i n , i n p a r t , and they're f i l l i n g i n a l i t t l e b i t on 

the other p a r t , i f I were t o l o c a t e my closed-loop system 

on the side where I had dug unto the h i l l s i d e , t h a t would 

be a p r o h i b i t e d l o c a t i o n , then, f o r t h a t closed-loop 

system, would i t not? 

A. I'm confused on two p o r t i o n s of t h i s . 

Q. Okay. 

A. You're r e f e r r i n g t o a closed-loop system, and 

you're t a l k i n g about them digging a p i t f o r a closed-loop 
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system, so they're — 

Q. No, I'm — 

A. — using a p i t ? 

Q. — saying they're having a pad — 

A. They're having a pad. 

Q. I've dug i n on p a r t of the pad, and I've f i l l e d 

i n on p a r t of the pad. 

A. Uh-huh. 

Q. And under the way t h a t your r u l e i s d r a f t e d , I 

would be p r o h i b i t e d from l o c a t i n g my closed-loop system on 

the s e c t i o n of the pad t h a t was dug i n t o the h i l l s i d e , 

would I not? 

A. What p r o v i s i o n s are you r e f e r r i n g t o t h a t 

p r o h i b i t s t h a t ? 

Q. Under the d e f i n i t i o n of a closed-loop system, i t 

means a system t h a t uses above-ground s t e e l tanks f o r the 

management of d r i l l i n g or workover f l u i d s . And I b e l i e v e 

t h a t i t was your previous testimony t h a t i f a tank was 

lo c a t e d below the previous ground surface, t h a t i t was a 

below-grade tank, and so t h i s would mean i t would not meet 

the d e f i n i t i o n of a closed-loop system? 

A. Well, i t ' s e x i s t i n g grade, so — but you're 

saying they're planning on digging down? 

Q. Yes, t h a t was — 

A. I t would be necessary — 
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Q. — the example. 

A. — f o r them t o d i g down? 

Q. Yes, because — 

A. I t would be — 

Q. — otherwise i t ' s not f l a t enough — 

A. To d i g i n t o the h i l l s i d e they're d i g g i n g down? 

Q. Yes. 

A. They're not digging h o r i z o n t a l l y , t o — 

Q. No, i f you d i g h o r i z o n t a l l y — 

A. — extend — t o extend the e x i s t i n g grade? 

Q. Okay, t h a t ' s going t o be below the e x i s t i n g grade 

when you're i n t h i s s e c t i o n here — w i t h my apologies t o 

the c o u r t r e p o r t e r f o r the hand motions. 

A. I guess w i t h something t o t h a t e x t e n t , they're 

modifying the s i t e . 

Q. Yes. 

A. They are modifying the s i t e . Much l i k e i f 

someone were t o b u i l d up a s i t e and then place the tanks 

below t h a t e x i s t i n g grade. I guess the t h i n g t h a t hasn't 

been defi n e d i s , what i s the e x i s t i n g grade? I s i t the 

e x i s t i n g grade a t the s i t e , or the modified e x i s t i n g grade? 

That hasn't been defined. 

Q. Well, Mr. Jones, since you're the proponent f o r 

the D i v i s i o n and I am merely a poor compliance a t t o r n e y , 

how would you define that? 
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A. I n a circumstance l i k e t h a t , i f they modified the 

e x i s t i n g grade, I would consider t h a t the new e x i s t i n g 

grade. 

Q. Okay, so you're now lo o k i n g a t the grade a f t e r 

the s i t e has been prepped — 

A. A f t e r i t ' s been — 

Q. — i n pre p a r a t i o n f o r — 

A. — modified and prepped. 

Q. Okay. Now were you here f o r the montage of 

s l i d e s t h a t Mr. von Gonten and Mr. Pr i c e presented? I 

t h i n k there were l i k e 106, and then t h e r e were two 

subsequent ones w i t h l i k e 15 each or something l i k e t h a t ? 

A. Yes. 

Q. Okay, you saw a number of f a i r l y t y p i c a l p i t 

l a y o u t c o n f i g u r a t i o n s on those slides? 

A. Yes. 

Q. Okay. I n a number of those s l i d e s , d i d you see 

more than one p i t t h a t was located as p a r t of a s i n g l e 

d r i l l i n g operation? 

A. More than one p i t , yes. 

Q. And so under the r u l e as proposed, would I be 

r e q u i r e d t o o b t a i n two permits, one f o r each of those p i t s ? 

A. I f I'm not mistaken, the operation of the p i t , 

based on — and the ones I saw which r e q u i r e d two p i t s , 

a c t u a l l y they were side by side, so you could almost count 
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them as one p i t . Sometimes there's p i t s w i t h i n p i t s . 

That's s t i l l considered one p i t , and t h a t ' s the way i t ' s 

c u r r e n t l y p e r m i t t e d . I doubt t h a t would change. 

Q. Okay. And where i n the r u l e would I f i n d 

something t h a t would support me i n the event t h a t t he 

enforcement s t a f f were t o come out and say t h a t we t h i n k 

your two permits r e q u i r e two permits, and you only have — 

A. Well, the second question should be posed on the 

c u r r e n t r u l e , and i s there a c u r r e n t p r a c t i c e t h a t — do we 

r e q u i r e two permits t o r e q u i r e t h a t s i t e t o have those two 

p i t s out there? And I do not believe we r e q u i r e two 

permits f o r each of — or a permit f o r each of those p i t s . 

Q. Once again, would t h i s seem t o be something t h a t 

would be u s e f u l l y c l a r i f i e d i f we're preparing a new r u l e ? 

A. I t — I — has i t — I guess the question i s , has 

i t created a problem? And I haven't seen a d i s t r i c t o f f i c e 

y e t r e q u i r e two permits f o r — or i n d i v i d u a l permits f o r 

each of those p i t s . 

Q. Does i t become a problem when the f i r s t operator 

receives the c i t a t i o n f o r two p i t s t h a t are side by side 

and they only have one permit? 

A. Has t h a t occurred? I don't know. 

Q. I don't know t h a t i t has. 

A. I don't know e i t h e r . You're i n s i n u a t i n g t h a t 

t h a t has occurred. 
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A. I'm simply asking the questions about how the 

r u l e as i t ' s being proposed by the D i v i s i o n would be 

i n t e r p r e t e d . 

A. I would assume i t would be i n t e r p r e t e d as i t ' s 

c u r r e n t l y — Rule 50 i s being i n t e r p r e t e d , which does not 

r e q u i r e i n d i v i d u a l permits f o r those p i t s . 

Q. Okay. Let's t u r n t e m p o r a r i l y , then, t o below-

grade tanks, and I bel i e v e t h a t there i s a new d e f i n i t i o n 

t h a t the D i v i s i o n i s proposing, s e c t i o n 1.7, and you've 

t a l k e d a l i t t l e b i t about t h i s . 

I want t o s t a r t w i t h the question o f , what i s the 

consensus recommendation from the task force? And f o r 

t h a t , you t e s t i f i e d t h a t i n your understanding the 

consensus language from the task f o r c e i s those t h i n g s t h a t 

appeared i n green i n E x h i b i t — which you may remember the 

name of — the number of , and I do not. 

A. Yeah, I d i d n ' t number my personal e x h i b i t s . 

Maybe Mr. Brooks can c l a r i f y . 

Q. I was looking and I don't see i t . The number f o r 

the e x h i b i t f o r the task f o r c e . 

MR. BROOKS: Well, I know i t ' s i n here. 

Q. (By Mr. Hiser) I know i t too. Here i t i s , i t ' s 

E x h i b i t Number 24 — 

A. Okay. 

Q. — which i s the p i t r u l e task f o r c e J u l y 10th, 
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2007, consensus summary. 

A. Okay. 

Q. And you don't need t o put i t up, I'm not going t o 

a c t u a l l y ask you t o go through i t . 

A. Oh, okay. 

Q. I'm j u s t asking t h a t your convention was t h a t 

consensus language was being r e f l e c t e d i n green l e t t e r i n g ? 

A. Yes. 

Q. Okay. And i n t h a t you showed a c e r t a i n consensus 

language which was agreed t o about below-grade tanks, and 

t h a t was on page 2; i s t h a t correct? 

A. Yes. A c t u a l l y , i t ' s up on the screen as w e l l . 

Q. And i n t h i s t h i n g , i s there any consensus 

language i n t h i s r e p o r t as t o what the d e f i n i t i o n of a 

below-grade tank i s , f o r purposes of the consensus report? 

A. No. I f you n o t i c e , the — there's a s e c t i o n i n 

blue, and the blue was recommendations by the task f o r c e t o 

OCD t o modify t h i n g s a f t e r the consensus r e p o r t was 

submitted. I f you n o t i c e i t says, Fix d e f i n i t i o n t o apply 

t o c o n d i t i o n one. 

Q. Right. 

A. And n e i t h e r d i d we i n our s u b m i t t a l t o p a r t 1 

i n d i c a t e t h a t the d e f i n i t i o n was i n green and i t was a 

consensus item. 

Q. Okay. But i f the d e f i n i t i o n has changed and i t 
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changed i n a way d i f f e r e n t from what the task thought i t 

was going t o change, would t h i s r e a l l y be a consensus 

recommendation of the task force? 

A. No, I don't t h i n k I s t a t e d t h a t . I l e t the 

language speak f o r i t s e l f and describe the —-

Q. Yes, but you've changed the d e f i n i t i o n of below-

grade tanks from what had been i n the e x i s t i n g r u l e a t the 

time the task force adopted t h i s recommendation, d i d you 

not? 

A. We changed i t afterwards. I t h i n k I've already 

t e s t i f i e d on t h i s behalf, we provided w i t h i n t h r e e weeks 

a f t e r the task f o r c e convened, we also provided a d r a f t 

v e r s i o n of the proposed r u l e which included t h a t 

d e f i n i t i o n . 

Q. But the d e f i n i t i o n of below-grade tank i s not 

p a r t of the task consensus recommendations i n d i c a t e d by the 

green l e t t e r i n g i n t h i s report? 

A. No, i t doesn't i n d i c a t e t h a t i t i s . 

Q. And when they s a i d , Fix d e f i n i t i o n t o apply t o 

c o n d i t i o n number one below — 

A. Uh-huh. 

Q. — d i d not i n f a c t you f i x the d e f i n i t i o n t o 

apply t o c o n d i t i o n s number one, two, three and four? 

A. How so? 

Q. Well — and I was not a t the task f o r c e , and so I 
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w i l l g i v e my understanding. 

My understanding i s t h a t the task f o r c e 

d i s t i n g u i s h e d i n t h e i r discussions between what they c a l l 

below-grade tanks and another t h i n g c a l l e d tanks below 

grade. Do you remember t h a t discussion? 

A. No, because I was only involved i n the subgroup 

committee, p r i o r t o the f i n a l meeting a t — the f i n a l 

consensus meeting, and I was involved i n the f i n a l 

consensus meeting. So I was not present d u r i n g the other 

discussions. 

Q. So perhaps t h i s would be best something t o take 

up w i t h the task f o r c e members, and they could t a l k about 

t h a t , and w e ' l l switch t o a d i f f e r e n t t o p i c . 

Going back t o the d e f i n i t i o n of below-grade tank, 

though, now, the one t h a t the D i v i s i o n has proposed i n i t s 

proposal, you had st a t e d before t h a t i t ' s your i n t e n t i o n as 

the D i v i s i o n t o take any tank which i s now lo c a t e d below 

grade and subject t h a t t o the r e g u l a t i o n s f o r a below-grade 

tank? 

A. Yes. The way we a c t u a l l y saw i t i s t h a t — and 

there's a reason why we had t o make t h i s move — i s because 

we found t h a t there was a loophole i n the e x i s t i n g 

r e g u l a t i o n due t o the d e f i n i t i o n . Okay? 

Q. And by c h a r a c t e r i z a t i o n of a loophole, w i l l you 

e x p l a i n what you mean by that? 
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A. What we found out was — under the c u r r e n t Rule 

50, was t h a t there was a p r o v i s i o n t o have unpermitted or 

r e g i s t e r e d permanent p i t s r e q u i r e a permit. By r e q u i r i n g a 

permit, they have t o comply w i t h the new requirements of 

Rule 50, which means a double l i n e r and leak d e t e c t i o n 

system. 

What operators chose t o do was t o close those 

p i t s and use tanks as the — i n the same op e r a t i o n t h a t 

they used those p i t s . Since those tanks were placed i n the 

e x i s t i n g p i t s , the sidewalls were v i s i b l e . 

Under the cu r r e n t d e f i n i t i o n of below-grade tank, 

i f I may read i t , Below-grade tank s h a l l mean a vessel, 

excluding sumps or pressurized p i p e l i n e d r i p t r a p s , where a 

p o r t i o n of the tank s i d e w a l l i s below the ground surface 

and not v i s i b l e . 

By u t i l i z i n g t h a t d e f i n i t i o n , having the 

si d e w a l l s v i s i b l e , those tanks never f e l l up under Rule 50, 

t h e r e f o r e they d i d n ' t r e q u i r e a permit. They don't f a l l up 

under any of the requirements of the c u r r e n t Rule 50. 

Q. And what's wrong w i t h t h a t ? 

A. They're used as permanent p i t s , i n the same 

oper a t i o n as a permanent p i t . 

Q. But i f i t was an above-ground tank, t h e r e would 

be no requirement f o r a permit, would there? 

A. They're not above ground, they are below ground. 
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And t h e r e f o r e , since they're used i n the same o p e r a t i o n as 

the e x i s t i n g — the previous permanent p i t , t h a t permanent 

p i t , f o r a t r u e replacement t o f a l l i n t o compliance, they 

would have t o be double-lined w i t h leak d e t e c t i o n . 

Q. Well, l e t me ask you then, Mr. Jones, what i s the 

d i f f e r e n c e between an above-ground tank, which i s l o c a t e d 

above ground, which you can see a l l the sides, and a tank 

which i s located i n a depression below the — I guess i t ' s 

a site-engineered grade where there's s i g n i f i c a n t space 

around i t and you can look a t a l l the s i d e w a l l s there? Are 

they not f u n c t i o n a l l y the same? 

A. Yes and no. 

Q. Okay, I l i k e the yes answer, but the — 

(Laughter) 

A. They are both tanks, they're both tanks. So yes, 

they are s i m i l a r . The d i f f e r e n c e i s , one i s placed below 

ground, c l o s e r t o groundwater. 

The other p o s i t i o n on t h i s i s t h a t , as Mr. 

Bratcher t e s t i f i e d t h i s morning, we have found below-grade 

tanks t h a t leak. So they do leak. 

So r i g h t now my understanding i s t h a t i n order t o 

get out of Rule 50, a l o t of operators modify t h e i r tanks. 

They put them i n v a u l t s w i t h g r a v e l underneath, which 

f a c i l i t a t e s drainage down below the tank. So i f the bottom 

of the tank i s compromised i n any form or f a s h i o n , i t could 
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leak. 

Since i t doesn't f a l l up under Rule 50, i t ' s not 

governed f o r the annual i n t e g r i t y t e s t i n g or any of t h a t , 

so you wouldn't know i f i t was le a k i n g or not. There's no 

p r o v i s i o n s i n any of our r u l e s t h a t would address the 

mon i t o r i n g of those type of tanks. 

Q. Right, because your above-ground tank r u l e s don't 

r e q u i r e t h a t ? 

A. They're not a — by d e f i n i t i o n , they are not a 

below-grade tank under our cu r r e n t r u l e s . 

Q. Correct. And so — and I t h i n k you t e s t i f i e d 

t h a t many of the operators had done t h a t ? 

A. I've heard t h a t i n the northwest i t became common 

p r a c t i c e t o do t h a t . 

Q. Right, and so the — i n t h i s case you've created 

a r u l e , the operator has responded t o t h a t r u l e , presumably 

w i t h a l o t of investment, and now you're going t o change 

the r u l e t o r e q u i r e them t o re-do i t again? 

A. Investment not t o comply w i t h the r u l e , yes. 

Q. So your testimony, then, i s t h a t t h e r e i s no 

preference as between a tank and a p i t ? 

A. No. I mean, t h i s — i f they have tanks p r e s e n t l y 

t h e r e t o comply w i t h the r u l e , a l l the would have t o do i s 

put a l i n e r underneath. They could place a tank w i t h i n the 

e x i s t i n g tank t o comply w i t h t h a t . 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

2229 

Q. Yeah. And how easy i s t h a t t o do a f t e r you've 

already placed your tank? 

A. Well, we have above-ground tanks a t surface waste 

management f a c i l i t i e s t h a t are r e q u i r e d t o have an 

impermeable surface, and i f those l i n e r s or t h a t 

impermeable surface i s compromised, they have t o replace 

those. And those tanks are f u l l of f l u i d , so — Operators 

do t h i s a l l the time, I don't see where i t ' s an issue. 

Q. And so t h e r e f o r e i t ' s j u s t not an issue, and the 

D i v i s i o n wants t o proceed w i t h the route t h a t i t ' s taken 

here? 

A. What we're t r y i n g t o do i s p r o t e c t the vadose 

zone and groundwater and make sure there's no leaks. 

Q. Okay. Moving t o . . . 

I guess I do want t o r e t u r n t o the d e f i n i t i o n of 

the p i t one more time, w i t h apologies t o the Commission. I 

t h i n k everybody understands t h i s , but I j u s t want t o make 

sure. 

The d e f i n i t i o n of a p i t , we saw before, which i s 

something which i s going t o intend t h a t the p i t w i l l h o l d 

l i q u i d s , the D i v i s i o n i s not t a k i n g the p o s i t i o n t h a t i f I 

have l i q u i d s i n s i d e another u n i t , l i k e a below-grade tank, 

as you're now d e f i n i n g them, w i t h i n a p i t , t h a t I would 

need t o have a permit f o r the p i t i n a d d i t i o n t o the tank 

w i t h i n which the — 
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A. I t h i n k i f you look a t the d e f i n i t i o n of below-

grade tank — make sure I f i n d i t here. Or, I'm s o r r y , the 

new proposed — and I don't have t h a t handy. 

Q. I don't e i t h e r , u n f o r t u n a t e l y . 

A. Well, i t b a s i c a l l y says any s i d e w a l l being below 

the e x i s t i n g grade. Below-grade tank means a ve s s e l , 

excluding sumps and pressurized p i p e l i n e d r i p t r a p s , where 

a p o r t i o n of the tank s i d e w a l l i s below the surrounding 

ground surface e l e v a t i o n . 

So t h a t — t h a t ' s even — the language t h a t we 

were discussing e a r l i e r about e x i s t i n g grade, i t has 

nothing t o do w i t h i f you modify the s i t e ; i t ' s t he 

surrounding ground surface e l e v a t i o n . So i f you modified 

t h a t , t h a t ' s p r e t t y generic t o make sure t h a t ' s understood. 

But — 

Q. Now you've l o s t me i n t h a t — 

A. That was — 

Q. — explanation. 

A. E a r l i e r you were t a l k i n g about i f you c u t out — 

i f you modified an area and made a — what an I t r y i n g t o 

t h i n k of? 

Q. That was about a closed-loop system — 

A. Well, a closed-loop system — 

Q. — i n t h a t p a r t i c u l a r — 

A. Okay. 
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Q. Now, d i d you change your answer t o my previous 

question on closed-loop, i f I now have my closed-loop i n 

the area which I had cut out, which i s below the — 

A. No, no. No. 

Q. So you're s t i l l t a k i n g the p o s i t i o n t h a t we're 

t a l k i n g about the post-engineered — 

A. Yes — 

Q. — surface — 

A. — the modified surface. 

Q. Okay. 

A. For below-grade tanks, can you ask your question 

again? 

Q. Yeah, my question i s t h a t i f I place a tank, 

which you're not construing t o be a below-grade tank, i n a 

v a u l t , below the engineered surface of the pad, do I need 

t o have a permit f o r both the p i t and f o r the tank? 

A. Well, I believe your question r e f e r r e d t o a l i n e r 

beneath i t , not a — 

Q. I t h i n k I said the p i t . Do I need a permit f o r 

the p i t i n which the tank i s placed i f i t ' s not f i l l e d up 

around the edges — 

A. I thought you were t a l k i n g about the l i n e d p i t . 

Q. No. 

A. Well, i f you go t o design and c o n s t r u c t i o n 

s p e c i f i c a t i o n s f o r below-grade tanks, and t h a t i s — 
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subsection I i s on page 9 — 

Q. Yes. 

A. — i f you look down — and I b e l i e v e i t i s 

paragraph (6) — 

Q. Uh-huh. 

A. — and paragraph (7) are going t o be important 

here — 

Q. Uh-huh. 

A. — a below-grade tank system s h a l l c o n s i s t of a 

double wal l e d system w i t h the c a p a b i l i t y t o d e t e c t leaks or 

a tank placed w i t h i n a geomembrane c o l l e c t i o n system, or 

a l t e r n a t i v e system. 

Paragraph (7) goes on t o d e f i n e what's r e q u i r e d 

f o r an operator t h a t ' s going t o design a below-grade tank 

system t h a t r e q u i r e s a tank placed w i t h i n a geomembrane-

l i n e d c o l l e c t i o n system. 

That — what you're d e s c r i b i n g , i f i t was placed 

i n a p i t t h a t had a l i n e r i n i t , would be such a system. 

So i t would be the below-grade tank system. 

Q. Okay, and so your argument, then, would be t h a t 

t h a t ' s a secondary containment system, and so t h e r e i t 

would not be a p i t w i t h i n the meaning of the d e f i n i t i o n of 

a p i t back i n 1.7; i s t h a t correct? 

A. Yes. 

Q. Okay, thank you. That's what I a n t i c i p a t e d was 
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the answer, I wanted t o make sure. 

A. Okay. 

Q. Okay, i n sec t i o n — I t h i n k i t ' s B, the d e t a i l e d 

engineering plan, I t h i n k there was a previous d i s c u s s i o n 

about the hydrogeologic r e p o r t i n B . ( 1 ) . ( d ) . I t says 

s u f f i c i e n t i n f o r m a t i o n d e t a i l on the s i t e ' s topography, 

s o i l s , geology, surface hydrology and groundwater 

hydrology, t o enable the Environmental Bureau t o evaluate 

the a c t u a l p o t e n t i a l e f f e c t s on s o i l and surface water and 

groundwater. 

And then you r e q u i r e f o r a temporary p i t a 

s i m i l a r hydrogeologic r e p o r t as w e l l . 

I s the hydrogeologic r e p o r t i n paragraph B.(2) 

meant t o include the same i n f o r m a t i o n as the hydrogeologic 

r e p o r t i n paragraph B . ( l ) ? 

MR. PRICE: What page are you on? 

MR. HISER: Page 3 of t h i s e x h i b i t . 

THE WITNESS: Page 3 of the e x h i b i t . I b e l i e v e 

i t ' s the exact same language. 

Q. (By Mr. Hiser) And so are you a n t i c i p a t i n g t h a t 

f o r a temporary p i t t h a t we would provide the same type of 

d e t a i l e d hydrogeologic r e p o r t — 

A. Yes. 

Q. — other types of p i t s ? 

A. There's some question about the d e t a i l of i t , but 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

2234 

yes. 

Q. Of what use i s t h a t r e p o r t t o the D i v i s i o n or the 

d i s t r i c t o f f i c e beyond the depth t o the groundwater and the 

distance t o the surrounding surface waters — 

A. I t h i n k — 

Q. — and whether t h i s i n d i c a t e s whether we're i n an 

unstable area or the s i t i n g — and t h a t i t meets the s i t i n g 

c r i t e r i a ? 

A. Well, l e t ' s go w i t h the f i r s t t h i n g , topography. 

Topography w i l l determine i f you need d i v e r s i o n measures t o 

d i v e r t stormwater, which i s a requirement f o r design and 

operat i o n . 

S o i l s and geology, once again t h i s might give us 

some i n s i g h t about i f there's a d d i t i o n a l measures 

underneath, such as g e o t e x t i l e , t o be used i n the 

c o n s t r u c t i o n and the design. So t h i s i s important s t u f f . 

Subsurface hydrology and groundwater hydrology, 

t h i s r i g h t here i s going t o l e t us determine the depth t o 

groundwater. I f there's a release — and t h i s goes f o r the 

s o i l and the geology — i f a release i s t o occur, as Mr. 

Bratcher discussed today, i t w i l l g ive us some i n s i g h t , 

e s p e c i a l l y i f there's a r i p i n the l i n e r below the l i q u i d 

l i m i t , i t would give us some i n d i c a t i o n i f there's 20 f e e t 

of sand, coarse sand, beneath t h a t , how r a p i d t h a t ' s going 

t o move and i f we need t o address t h a t immediately i f 
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there's a release from t h a t p i t d u r i n g o p e r a t i o n . 

Q. And the question, I t h i n k , Mr. Jones, t h a t comes 

from — t h a t comes out of a l l t h a t i s t h a t i f we supply you 

w i t h t h a t l e v e l of d e t a i l e d i n f o r m a t i o n , how much time i s 

i t going t o take f o r us t o have a hydrogeological f i r m go 

out and determine t h a t , and does subsurface hydrology 

r e q u i r e us t o f u l l y c h a racterize the vadose zone t r a n s p o r t 

c h a r a c t e r i s t i c s t h a t would be present there? 

A. Well, I t h i n k you're s t r e t c h i n g the l e n g t h — as 

I went through my pr e s e n t a t i o n , I discussed what would be a 

good example f o r each of these and the sources of t h a t 

i n f o r m a t i o n . 

Q. I r e c o l l e c t you doing t h a t f o r the s i t i n g 

c r i t e r i a , I don't r e c o l l e c t you doing t h a t f o r the 

hy d r o l o g i c r e p o r t . 

A. Well, w i t h t h a t , a l o t of t h a t , I referenced t h a t 

i t would be i n the hydrogeologic r e p o r t and the importance 

of i t , because i t would f a l l up under these p r o v i s i o n s . 

I can honestly say t h a t — my work here, I deal 

w i t h h y d r o s t a t i c t e s t s of p i p e l i n e s , t r a n s p o r t a t i o n 

p i p e l i n e s . I r e q u i r e the same i n f o r m a t i o n . This can be 

put together very q u i c k l y . The i n f o r m a t i o n i s a v a i l a b l e 

v i a websites. The review of t h i s i n f o r m a t i o n , 15, 3 0 

minutes, t o go through the i n f o r m a t i o n . I t i s b r i e f , but 

i t i s d e t a i l e d . I t ' s — 
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Q. I s t h i s something t h a t the D i v i s i o n might 

consider p u t t i n g out guidance, so t h a t operators have a 

sense of the l e v e l of d e t a i l t h a t ' s being looked f o r ? 

A. Well, the issue of t h a t i s the s i t e . Each s i t e 

i s d i f f e r e n t . A l o t of people want t o make t h i s a cookie-

c u t t e r - t y p e t h i n g . To a c e r t a i n extent your o p e r a t i o n a l 

plans can be, your closure plans can be t o a c e r t a i n 

e x t e n t , i f you implement c e r t a i n closure methods. 

When i t comes t o the s i t e - s p e c i f i c i n f o r m a t i o n 

such as the depth t o groundwater, the s o i l i n f o r m a t i o n and 

topography, a l l t h a t i s s i t e - s p e c i f i c , and t h a t i s c r u c i a l 

f o r t he s i t i n g of these. 

Q. And when you say i t ' s c r u c i a l f o r the s i t i n g of 

these, do you r e q u i r e t h a t f o r above-ground tanks? 

A. I don't deal w i t h above-ground tanks — 

Q. So you don't know? 

A. — I can't comment. 

Q. Okay. And does i t make any d i f f e r e n c e how much 

i n f o r m a t i o n you have, whether t h i s i s a temporary p i t t h a t 

w i l l be present f o r a year or a year and a h a l f , versus a 

permanent p i t t h a t may be there f o r 40, 50 — 

A. I t h i n k the degree of i n f o r m a t i o n could be 

equiv a l e n t f o r both, meaning t h a t i t shouldn't be t h a t 

complex. The only d i f f e r e n c e i s , maybe f o r a permanent p i t 

we may want some co n f i r m a t i o n of t h a t i n f o r m a t i o n , 
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e s p e c i a l l y depth t o groundwater. 

Q. Okay. I guess p a r t of the reason t h a t we're 

t r o u b l e d from a compliance perspective w i t h t h i s 

requirement i s i t ' s g e n e r a l i t y and the p r a c t i c e i n other 

s t a t e s , sometimes, where t h i s term has been used t o r e q u i r e 

s t u d i e s t h a t take two years and m u l t i p l e hundreds of 

thousands of d o l l a r s i n terms of t r y i n g t o c h a r a c t e r i z e the 

subsurface hydrology of a s i t e , which may r e q u i r e m u l t i p l e 

d r i l l i n g and a l l t h a t type of t h i n g s . 

And what I'm hearing i s t h a t t h a t ' s not what the 

D i v i s i o n ' s expectation i s . I'm also not seeing anything 

t h a t r u l e s t h a t out from being a p o t e n t i a l requirement, 

should the D i v i s i o n decide t h a t i t wants t o do t h a t . 

A. No, I t h i n k — e s p e c i a l l y when I went through the 

groundwater, I l i s t e d sources t h a t were a v a i l a b l e , t h a t the 

i n f o r m a t i o n i s p u b l i c i n f o r m a t i o n and a v a i l a b l e . 

Q. What's the recourse f o r an operator i f they get 

the request f o r the $200,000 hydrologic study f o r t h e i r 

temporary p i t ? 

A. I'm sorry? 

Q. What's the recourse we have i f we send i n our 

a p p l i c a t i o n t o the d i s t r i c t o f f i c e and they request a 

$200,000 hy d r o l o g i c study? 

A. That's not our i n t e n t . 

Q. I know t h a t ' s not your i n t e n t , but I'm asking 

STEVEN T. BRENNER, CCR 
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what's my recourse i f I f e e l t h a t I'm being asked t o do 

something which i s beyond what the i n t e n t of t h i s r u l e was 

as you've explained i t ? 

A. I b e l i e v e I've only — your — as a h y p o t h e t i c a l 

— I don't know, because t h a t ' s not the i n t e n t t h a t we've 

expressed on record f o r t h i s purpose. 

Q. Okay. Hopefully t h a t ' s not the g r i n - a n d - b e a r - i t 

response. 

A. Well, you're asking something t h a t we're saying 

t h a t we're not requesting, and — but you're asking — 

Q. I guess my question was — 

A. — what's the recourse — 

Q. — a procedural one i n terms of do we t a l k t o — 

do we go t o the d i s t r i c t supervisor or — I guess t h a t ' s 

what we would do i f i t ' s a t the d i s t r i c t l e v e l ? 

A. Well, I guess i n t h a t case, i f i t was f o r a 

temporary p i t , yes. I f i t was f o r a permanent p i t , i t 

would be f o r the Santa Fe o f f i c e . But what I'm s t a t i n g i s 

t h a t we're not asking f o r the $200,000 assessment — 

Q. I understand. 

A. — and I'm t r y i n g t o make t h a t c l e a r — 

Q. Okay. 

A. — so the recourse, I don't understand — we're 

not asking f o r — Why would there be recourse? 

Q. There wouldn't be a need t o i f t h i n g s go as you 
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have said? 

A. Yes. 

Q. And I appreciate your c l a r i f i c a t i o n , I do. 

Let's go on, then, t o the p r o v i s i o n s on below-

grade tanks i n paragraph B.(4) on page 3 of your e x h i b i t , 

and I want t o focus here on one p a r t i c u l a r s e c t i o n of t h i s , 

as soon as I f i n d i t . 

Okay, i n t h i s second sentence of t h i s , t he one 

t h a t s t a r t s , An engineering design plan s h a l l use 

appro p r i a t e engineering p r i n c i p l e s and p r a c t i c e s and f o l l o w 

a p p l i c a b l e manufacturers' recommendations, what does 

a p p l i c a b l e manufacturers' recommendations mean? And l e t me 

ask — l e t me give you the problem, and then you can t e l l 

me what the D i v i s i o n ' s analysis of i t i s . 

COMMISSIONER OLSON: Mr. Chairman — I wonder i f 

you'd c l a r i f y where you're r e f e r r i n g t o . I'm not sure — 

MR. HISER: Oh, I'm sorr y , i t ' s i n s e c t i o n 

17.9.B.(4), which i s the D i v i s i o n ' s — f o r below-grade 

tanks on page 3 of the D i v i s i o n ' s e x h i b i t . 

COMMISSIONER OLSON: Thank you. 

CHAIRMAN FESMIRE: E x h i b i t — ? 

MR. HISER: 23. 

MR. BROOKS: I believe the same language i s i n 

(2) a l s o . 

MR. HISER: Yes. And w e ' l l w a i t a second f o r a l l 
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the Commissioners t o get t o t h a t page. Everybody there? 

COMMISSIONER OLSON: Uh-huh, thanks. 

MR. HISER: You're welcome. 

Q. (By Mr. Hiser) Okay, so t h i s i s saying, f o l l o w 

a p p l i c a b l e manufacturers* recommendations. 

Many manufacturers i n t h e i r recommendations have 

the h e l p f u l h a b i t of s p e c i f y i n g t h a t you may only use the 

manufacturers' versions of p i t s , and i s i t — by i n c l u d i n g 
t 

t h i s p r o v i s i o n t h a t r equires us t o f o l l o w the 

manufacturer's recommendations, i s i t the D i v i s i o n ' s 

i n t e n t i o n t h a t we have t o only use t h a t manufacturer's 

p i t s ? 

A. Well, i t says the a p p l i c a b l e ones. So I guess 

what we're l o o k i n g a t — t h i s — l e t ' s say f o r below-grade 

tanks s p e c i f i c a l l y . I f t h a t — the manufacturer of t h a t 

below-grade tanks, t h e i r recommendations s t a t e t h a t i t i s 

not r e s i s t a n t t o the contents you a n t i c i p a t e t o use i t i n , 

t h a t would r e s t r i c t the use of t h a t tank. 

Q. And we would agree w i t h t h a t . 

A. And t h a t ' s what we're l o o k i n g a t . 

Q. Okay. So you're not meant — i t ' s not meant as 

a, you must only use the manufacturer's — 

A. No — 

Q. — parts? 

A. — no. And I thought I made t h a t c l e a r , I — i n 
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my testimony I also t a l k e d about the i n s t a l l a t i o n of 

l i n e r s , how the i n s t a l l e r s use the recommendations, 

e s p e c i a l l y regarding seaming of c e r t a i n l i n e r s , and t h e i r 

being r e s i s t a n t t o c e r t a i n chemicals t h a t are used i n the 

a p p l i c a t i o n of those l i n e r s . 

Q. And I t h i n k i n p a r t t h a t t h a t d i s c u s s i o n would 

a l l u d e t o the f a c t t h a t there r e a l l y aren't manufacturers' 

recommendations f o r those, whereas a tank may i n f a c t have 

an a c t u a l manufacturer, and so t h a t ' s why I was asking t h a t 

question. 

A. Yes. 

Q. I f we move the — f l i p the page t o page 4 of your 

e x h i b i t , now we're a t C.(4), and I t h i n k we t a l k e d about — 

I t h i n k w e ' l l s k i p t h a t p a r t . 

I n D.(1) i t says, F i l i n g of permit a p p l i c a t i o n s . 

I t says, Permanent p i t s go — and exceptions s h a l l be f i l e d 

w i t h the Environmental Bureau i n the D i v i s i o n ' s Santa Fe 

o f f i c e t o request approval or t o request an exception. And 

I t h i n k we t a l k e d a l i t t l e b i t about t h i s , so i t appears 

t h a t t h i s p r o v i s i o n says t h a t i f I need an exception I 

a c t u a l l y send t h a t t o the Santa Fe o f f i c e w i t h a copy t o 

the d i s t r i c t o f f i c e ? 

A. Yes. 

Q. And so then once the Bureau decides t h a t i t ' s 

going t o grant or deny t h a t exception, you would forward 
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t h a t t o the d i s t r i c t o f f i c e , and I ' d continue the process 

a t the d i s t r i c t l e v e l ? 

A. Yes, I t h i n k we discussed t h i s the other day. 

I t ' s only the exception t h a t i s r e q u i r e d t o be f i l e d w i t h 

Santa Fe. I f they're doing something t h a t doesn't r e q u i r e 

exception, they could probably pursue t h a t through the 

d i s t r i c t o f f i c e , which would speed up the process. I t ' s 

only the exception. 

Q. Okay. 

A. The recommendation I have was, i f i t ' s an 

exception t h a t would p r o h i b i t you t o do the r e s t of your 

o p e r a t i o n , you may want t o resolve t h a t up f r o n t . 

Q. Okay. What I'm t r y i n g t o come — That's what I'm 

t r y i n g t o resolve i n my mind, i s , i s the a p p l i c a t i o n f o r a 

p i t or a below-grade tank or a closed-loop — I guess i t 

would j u s t be f o r a p i t or closed- — no, i t would be any 

of the t h r e e , temporary p i t s , closed-loop or below-grade 

tanks t h a t r e q u i r e s an exception r e q u i r e one or two C-144s? 

A. I t could be done on the same form. But f o r the 

exception t o be approved, the i n f o r m a t i o n — you would 

probably submit i t i n d u p l i c a t e — 

Q. Okay. 

A. — i n t h a t case. 

Q. So you are e n v i s i o n i n g a d u p l i c a t e s u b m i t t a l ? 

A. Well, i t a c t u a l l y t e l l s you t o submit a copy t o 
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the d i s t r i c t o f f i c e , so i t ' s r e q u i r e d t o be submitted i n 

d u p l i c a t e , one t o the Santa Fe and a copy provided t o the 

d i s t r i c t o f f i c e . 

Q. Okay. 

A. So you are s u b m i t t i n g i t i n d u p l i c a t e . 

Q. But t h a t could also be t r i p l i c a t e , c ouldn't i t ? 

Because the paragraph below i t says I have t o submit my 

a p p l i c a t i o n f o r the temporary p i t t o the d i s t r i c t o f f i c e . 

A. Well, you've already submitted i t by going 

through the exception requirements — 

Q. A l l r i g h t . 

A. — so t h i s i s the same. We're not asking you t o 

submit i t again. 

Q. Okay. We're now up t o s e c t i o n 10, which i s the 

s i t i n g requirements. I n (1).(a) you say t h a t i f we're 

measuring the depth t o groundwater from the bottom of the 

temporary p i t or below-grade tank, and so you're l o o k i n g a t 

the — i f the bottom of my p i t i s f i v e f o o t below grade 

surface, then the groundwater would need t o be 55 f o o t 

below ground surface? 

A. Yes. 

Q. Okay. And then on the watercourse, you s a i d 

t h a t i f the operator has a question about t h a t , t h a t t h a t ' s 

an area t h a t has been delegated by t h i s r u l e t o the 

d i s t r i c t o f f i c e t o make a conclusion as whether a 
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watercourse i s a watercourse w i t h i n the meaning, c o r r e c t ? 

A. I t ' s subject t o a d m i n i s t r a t i v e approval f o r 

a l t e r n a t i v e distance, yes. 

Q. Okay. And would we do — would we do t h a t by 

f i l i n g an a p p l i c a t i o n , or how would you go about doing t h a t 

process? 

A. I t ' s p a r t of the permit a p p l i c a t i o n , t h a t you 

would request t h a t . 

Q. And so i f you're i n an area t h a t has a heavy 

prevalence of ero s i o n a l r i l l s , which we've heard i s 

f r e q u e n t l y the case, a t l e a s t i n the northwest, does t h a t 

mean t h a t i n e f f e c t i t w i l l be l i k e l y t h a t t h e r e would need 

t o be a s i t e v i s i t from one of the d i s t r i c t s t a f f members 

before you can proceed w i t h t h a t — 

A. I t would — 

Q. — ap p l i c a t i o n ? 

A. — probably be recommended. 

Q. And what happens, which can also be the case, 

u n f o r t u n a t e l y , i f the watercourse moves between the time 

t h a t you f i r s t submit your a p p l i c a t i o n and the time t h a t 

you're f i n i s h e d using your temporary p i t ? 

A. I would hate t o say i t . I f i t a c t u a l l y moved 

when you d i d t h a t , you're probably i n a f l o o d p l a i n or 

something, and you wouldn't be subject t o having t h a t 

e i t h e r way. FEMA would have already determined t h a t f o r 
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you. 

Q. I'm so r r y , you're — 

A. FEMA would have already made t h a t d e t e r m i n a t i o n 

f o r you. 

Q. And so the hope i s t h a t by the 100-year 

f l o o d p l a i n — t h a t by being out of t h a t , t h a t we wouldn't 

have t h a t issue? 

A. You would prevent or reduce the r i s k of those 

events happening. 

Q. Okay, a t l e a s t i n the areas where t h e r e i s a FEMA 

f l o o d p l a i n — 

A. Yes. 

Q. — de l i n e a t i o n ? Okay. 

Where there i s no FEMA f l o o d p l a i n d e l i n e a t i o n , i s 

i t the i n t e n t of the D i v i s i o n t h a t we have t o get FEMA t o 

make one, or do we simply f a l l back on the 300- and 200-

f o o t distances? 

A. I t h i n k the topographic map should be a good 

i n d i c a t i o n of t h a t , because you have your watercourse 

setback, you have your wetlands setback, and I t h i n k 

between the two you could make t h a t assessment, and i t 

could be demonstrated through those, i f t h e r e i s no FEMA 

assessment. 

Q. So we do r e l y , then, on the setback f o r 

watercourses and wetlands — 
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A. Yes. 

Q. — i f there's not a FEMA determination. Okay. 

A c t u a l l y , I guess I do have one question on t h a t . 

I f we're p r o t e c t i n g f o r the f l o o d p l a i n where t h e r e i s a 

f l o o d p l a i n l i m i t a t i o n , why i s n ' t the f l o o d p l a i n d e l i n e a t i o n 

adequate as a setback? 

A. Can you ask the question again? 

Q. Yeah, i f we have — Right now the r u l e proposes 

both t h a t we be outside the 100-year f l o o d p l a i n , i f t h e r e 

i s one, and also away by 300 and 200 f e e t i n the case of a 

watercourse — I t h i n k i t ' s 300 or 500 f o r a wetland. 

P u t t i n g aside the wetland question f o r the moment 

and j u s t l o o k i n g a t the watercourse question, i f , as you 

sa i d , the f l o o d p l a i n determination took care of most of the 

problems w i t h the moving streambed, why are we also 

concerned about the setback? Why do we need the a d d i t i o n a l 

setback of 300 or 2 00 feet? 

A. Well, I t h i n k there are two d i f f e r e n t t h i n g s 

you're l o o k i n g a t . Floodplain, there has been an event 

t h a t has taken place over — you know, a 24-hour, 25-year 

f l o o d event t h a t took place, t h a t has been documented t h a t 

h i s area was impacted. I t i s f a c t — 

Q. Uh-huh. 

A. — and t h a t ' s why i t has been designated as such, 

plus they also looked a t a l l the drainages t h a t feed down 
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t o t h a t area and the impact they w i l l have. 

Q. That's u s u a l l y p r i m a r i l y a t h e o r e t i c a l 

determination. 

A. I t can be. 

Q. And — but we — Yeah, I mean, we, i n d u s t r y , 

don't have a problem w i t h being on the f l o o d p l a i n . I guess 

the question i s , i f we have a f l o o d p l a i n d e l i n e a t i o n , what 

a d d i t i o n a l b e n e f i t i s there t o the 300- or 200-foot setback 

requirement? 

A. Well, your assumption i s t h a t a watercourse and a 

f l o o d p l a i n are the same, and I beg t o d i f f e r because one 

does put drainage i n t o an area, the other i s something t h a t 

could be a c t i v e a t any time of the year, which i s 

d i f f e r e n t . 

Q. I guess I don't f o l l o w the d i s t i n c t i o n — 

A. Well, the d e f i n i t i o n of a watercourse i s what I'm 

r e f e r r i n g t o , the s t a t e d e f i n i t i o n of a watercourse. 

Q. So something which has defined bed and bank w i t h 

evidence of occasional flow of water? 

A. Yes, which i s not the same d e f i n i t i o n as a 

f l o o d p l a i n . 

Q. Well, don't f l o o d p l a i n s t y p i c a l l y surround 

watercourses? Can you have a f l o o d p l a i n w i t h o u t a 

watercourse? 

A. I t would depend. Based on c e r t a i n drainages, i t 

STEVEN T. BRENNER, CCR 
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may not be defined as'a watercourse. I f you n o t i c e , the 

watercourse d e f i n i t i o n doesn't include f l o o d p l a i n . 

Q. Does not? 

A. I t ' s not l i s t e d i n the d e f i n i t i o n , i s i t ? I 

b e l i e v e i t has playa lakes, i t has — 

Q. Right. 

A. — other t h i n g s , but i t doesn't i n c l u d e a wetland 

or a f l o o d p l a i n . 

Q. Right. 

A. There's a c l e a r d i s t i n c t i o n between t h a t , because 

a c e r t a i n event, a hundred-year event, could c l a s s i f y a 

f l o o d p l a i n . 

Q. Correct. And my question i s , why, i f we're 

p r o t e c t i n g f o r f l o o d p l a i n s , and t h a t ' s where the water 

would be on a 100- — say a once-every-100-year basis, do 

we also need a setback from the watercourse — 

A. Well, based upon your question, your assumption 

i s t h a t every watercourse i s p a r t of a f l o o d p l a i n , and I'm 

making a d i s t i n c t i o n t h a t those two don't have t o be the 

same. 

Q. Okay. But where there i s a f l o o d p l a i n 

d e l i n e a t i o n — 

A. — there may not be a watercourse, by d e f i n i t i o n . 

Q. Okay, and then i n which case I don't need t o 

worry about the watercourse setback because i t doesn't 

STEVEN T. 
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apply. 

But where there i s both a f l o o d p l a i n d e l i n e a t i o n 

and a watercourse, what's the added b e n e f i t of the 3 00- and 

2 00-foot setback? 

A. So you're — Now you're saying t h e r e i s a 

watercourse and a f l o o d p l a i n ? 

Q. Right. 

A. And why i s there a setback? 

Q. Right. 

A. Well, you have t o meet both, meaning t h a t i f your 

f l o o d p l a i n extends 400 f e e t from your watercourse on e i t h e r 

s i d e , you have t o meet the f l o o d p l a i n requirement — 

Q. — which we agree w i t h . 

A. — which i s greater. 

Q. Right. But my question i s t h a t i f t he f l o o d p l a i n 

i s only 70 f e e t — or say 150 f e e t wide, why do we need t o 

go t o the 3 00-foot l e v e l i n order — 

A. Well, the 300-foot i s f o r a continuously f l o w i n g , 

2 00-foot f o r a watercourse. 

Q. Or 2 00 f o o t then? 

A. I t h i n k I discussed t h i s — du r i n g my 

p r e s e n t a t i o n I went t o some great l e n g t h of what we 

consider about the op e r a t i o n a l — operations of the p i t , 

the c o n s t r u c t i o n of the p i t , the d i v e r s i o n measures t h a t 

are r e q u i r e d f o r t h a t p i t . Once you s t a r t c o n s t r u c t i n g a l l 
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these t h i n g s t h a t you discussed e a r l i e r , there's a 

p o t e n t i a l f o r a stormwater c o l l e c t i o n pond. That may be 

present, so t h a t ' s another f e a t u r e you would add t h a t could 

be i n t h a t area, t h a t 200-foot area. 

And then w i t h the anchor trenches t h a t would have 

t o be constructed, t h a t takes the widened — I wouldn't say 

the f o o t p r i n t of the p i t , but a t l e a s t the area not being 

able t o use f o r t h a t purpose. And any type of stormwater 

management type or e r o s i o n a l features t o prevent r u n o f f 

from the s i t e , from the operation, you s t a r t using up a l o t 

of space. 

We have recommendations from 10 f e e t t o 100 f e e t . 

We chose 200 f e e t because we thought t h a t was adequate t o 

a l l o w the operation t o take place, the p r a c t i c a l i t y of the 

o p e r a t i o n t o take place around the p i t . 

Q. So t h a t ' s j u s t a — s o r t of a p r o f e s s i o n a l 

judgment c a l l on the p a r t of the D i v i s i o n . I t h i n k the 

i n d u s t r y recommended 100 f o o t . 

A. I t was a nonconsensus item. We had a 

recommendation during — 

Q. By i n d u s t r y , I'm t a l k i n g about the i n d u s t r y 

committee — 

A. Yes — 

Q. — had recommended t h a t 100 f o o t — 

A. — yes, they recommended t h a t 100 f e e t , we 
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recommended 200 f e e t . 

Q. Going t o — t u r n i n g now out of the s i t i n g 

requirements and moving t o the design and c o n s t r u c t i o n 

s p e c i f i c a t i o n s , under se c t i o n F we t a l k e d a l i t t l e b i t 

about the 2 - f o r - l slope, I t h i n k — was i t w i t h you or w i t h 

a previous witness? I can't remember. Anyway, the 

r a t i o n a l e , though, I t h i n k t h a t you've explained i s a 

sa f e t y consideration? 

A. Yes. And I t h i n k there are some photos t h a t have 

been presented where they are s t r a i g h t up and down, and i t 

shows the st r e s s and s t r a i n on the l i n e r . 

Q. Uh-huh. 

A. That's another f a c t o r t h a t you end up — once you 

s t a r t p u t t i n g contents, d r i l l i n g muds or f l u i d s i n t o t h a t 

l i n e r , i t ends up pl a c i n g a d d i t i o n a l s t r e s s . 

Q. I s n ' t t h a t something, r e a l l y , t h a t ' s b e t t e r 

addressed by the manufacturers* and i n s t a l l e r s ' 

s p e c i f i c a t i o n s and expertise? 

A. I t h i n k we have some o b l i g a t i o n t o make our own 

requirements t h a t — We've done i t under p a r t 3 6 f o r 

evaporation ponds. I t ' s nothing new under r e g u l a t i o n s t h a t 

we have c u r r e n t l y i n place. 

The other issue i s , are you v i o l a t i n g OSHA 

r e g u l a t i o n s , which are not our r e g u l a t i o n s , and we do not 

want t o be involved i n t h a t implementation or say t h a t 
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we've allowed something t h a t ' s i n v i o l a t i o n of a c u r r e n t 

r e g u l a t i o n . 

And I t h i n k I've discussed the d i f f e r e n c e between 

a t r e n c h and what's defined by OSHA as a tren c h . 

Q. Right, although — I mean, t h a t discussion made 

i t sound l i k e you believed t h a t a tr e n c h wasn't a p i t , 

which I'm sure i s not the i n t e n t t h a t you wanted t o g i v e . 

A. A trench i s anything t h a t ' s deeper than i t i s 

wider, by d e f i n i t i o n . I t doesn't s t a t e i t s use. A tr e n c h 

— t h a t i s the d e f i n i t i o n of trench by OSHA. 

Q. Yeah, but t h a t also meets the d e f i n i t i o n of a p i t 

under your d e f i n i t i o n of a p i t , which i s any n a t u r a l or 

manmade depressions a t an o i l and gas s i t e , so — 

A. No, i t ' s very c l e a r t h a t i f i t ' s deeper than i t 

i s wider a t the surface, i t ' s a trench. 

Q. So your p o s i t i o n i s t h a t a tr e n c h doesn't r e q u i r e 

a permit under Rule 50. 

A. I d i d n ' t say t h a t . I'm j u s t saying by OSHA's 

standards and t h e i r requirements t o e i t h e r t i e r out or put 

something i n t o support those s i d e w a l l s — the r e are 

requirements by OSHA. We're not t r y i n g t o implement OSHA 

r e g u l a t i o n s because they stand as they are by OSHA. But 

what we're t r y i n g t o do i s prevent someone c o n s t r u c t i n g 

something t h a t doesn't comply w i t h those. 

Q. So you're not t r y i n g t o f o l l o w OSHA's 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

2253 

r e g u l a t i o n s , but you're t r y i n g t o f o l l o w OSHA's r e g u l a t i o n s 

i n t he extent t h a t your r e g u l a t i o n s don't — 

A. No, we're concerned about s a f e t y . I t h i n k I 

st a t e d t h a t . The safety of ent r y — or egress and ingress 

i n t o the p i t . 

Q. Okay. Well, i s n ' t i t t r u e t h a t , t o s w i t c h 

grounds, t h a t most landowners would l i k e t o minimize the 

si z e of t h e i r p i t ? 

A. Yes. 

Q. And t h a t by s p e c i f y i n g t h i s setback you're going 

t o be inc r e a s i n g the size of these p i t s ? 

A. We t h i n k , based upon the s a f e t y f a c t o r of egress 

and ingress i n t o the p i t , t h a t i t ' s prudent t h a t we address 

t h a t . 

Q. Okay, I ' l l ask my question again so I can get an 

answer, which i s , does the s p e c i f i c a t i o n of the 2 - t o - l 

slope p o t e n t i a l l y increase the size of the p i t from what 

might otherwise be placed there? 

A. I t depends on what you're — i f you are l o o k i n g 

a t steeper slopes or not. 

Q. Well, i f I was i t would — 

A. Okay. 

Q. — make a d i f f e r e n c e , would i t not? 

A. For c l a r i f i c a t i o n and i f you're l o o k i n g — 

comparing t h a t t o steeper slopes, p o s s i b l y . I t h i n k I also 
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— And the reason I say p o s s i b l y , t h i s d i s c u s s i o n also went 

t o depth. So you can have — 

Q. — i n the — 

A. — you can have steeper side slopes, and you can 

have a shallow p i t , and i t can p i c k up the same f o o t p r i n t 

as something t h a t has more — longer side slopes and 

deeper. They could take up the same f o o t p r i n t . 

Q. Well, i f I b u i l d a deep, sharply sloped p i t , i t ' s 

going t o take up less space than a deep, s h a l l o w l y sloped 

p i t ? 

A. A deep shallow — ? 

Q. Yes, a deep, shallowly sloped p i t , which we — 

A. Oh, okay, shallowly sloped. 

Q. — of your 2 - t o - l o f f s e t — 

A. Yes, yes. 

Q. Okay. I be l i e v e t h a t you also r e q u i r e two-foot 

freeboard; i s t h a t correct? 

A. Yes. 

Q. Do you know what percentage of t h i s area and p i t 

volume t h a t you are now consuming w i t h the freeboard and 

2 - t o - l o f f s l o p e ? 

A. I t would depend on the size of the p i t — 

Q. I t does, but — 

A. — and the dimensions. 

Q. — do you know roughly what t h a t percentage i s — 
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A. No, I — 

Q. — i t ' s f a i r l y standardized? 

A. I do not. 

Q. Would you be surprised i f i t ' s 25 percent or 

more? 

A. Once again, i t would depend on the depth and i t 

would depend on i t s side, so I would not say t h a t i t would 

probably be the average. I — 

Q. But you're not — 

A. I don't know. 

Q. F a i r enough. 

A. I would l i k e t o c l a r i f y , t h a t was task f o r c e 

recommendations, and there were people from i n d u s t r y 

present t h a t agreed w i t h t h a t language. 

Q. Okay, i n paragraph F.(1) you're r e q u i r i n g t h a t we 

design the p i t t o , quote, ensure the confinement of o i l , 

gas or water t o prevent u n c o n t r o l l e d releases? 

A. Yes. 

Q. And why t h a t requirement t o ensure the 

confinement of gas? I presume you're not r e q u i r i n g us t o 

make sure t h a t gas i n i t s gaseous form i s confined w i t h i n 

the p i t ? 

A. No, I t h i n k I c l a r i f i e d t h i s i n my testimony t h a t 

t h i s was from a s i m i l a r p r o v i s i o n , I b e l i e v e i n Rule 50, 

t h a t t a l k s about l i q u i d gas. 
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Q. But once again, we're dependent upon the 

enforcement d i s c r e t i o n of the D i v i s i o n i n t h a t 

i n t e r p r e t a t i o n ? 

A. Yeah, I would f i n d i t very d i f f i c u l t t o — f o r 

them t o make an assessment of the — t h a t assumption. 

Q. Okay. I can't read my own han d w r i t i n g . 

CHAIRMAN FESMIRE: Mr. Hiser, you're not g e t t i n g 

o l d t i l l you can't read your p r i n t i n g . 

MR. HISER: No, Mr. Chairman, i t ' s more when I 

was a debater and I k i l l e d my handwriting when I was doing 

t h a t . 

Q. (By Mr. Hiser) Now, I bel i e v e i n your testimony 

on F.(6), you stat e d t h a t — The requirement says, 

G e o t e x t i l e i s re q u i r e d under the l i n e r where needed t o 

reduce l o c a l i z e d s t r e s s - s t r a i n or protuberances t h a t may 

otherwise compromise the l i n e r ' s i n t e g r i t y . 

I n your n a r r a t i v e t h a t you gave t o Mr. Brooks, 

you s t a t e d t h a t t h i s g e o t e x t i l e was always r e q u i r e d . Did 

you misstate when you said that? 

A. I s t h i s a d i r e c t reading from my — 

Q. That's my notes, t h a t you sa i d i t ' s always 

r e q u i r e d . I wrote t h a t down i n the margin. And t h a t ' s not 

how I read ( 6 ) , and so I j u s t wanted t o c l a r i f y my 

understanding or what your understanding i s behind F.(6) on 

page 7 of the D i v i s i o n ' s e x h i b i t . 
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A. I t h i n k t o c l a r i f y t h i s , i f you look a t my note, 

what I was r e f e r r i n g t o — and t h a t was k i n d of — might 

have been taken out of context — i s t h a t t he task f o r c e 

suggested t h a t the g e o t e x t i l e m a t e r i a l — and t h e i r 

proposed language stat e d t h a t i t may be r e q u i r e d . What 

we're t r y i n g t o do i s not give them the o p t i o n t o choose, 

i f they want t o expend e x t r a money t o use i t or not and 

make i t o p t i o n a l . What we were t r y i n g t o do i s make i t 

r e q u i r e d , e s p e c i a l l y when i t ' s needed. 

The e a r l i e r testimony t h i s morning t a l k e d about 

regions where there's — they're having t o b l a s t , there's 

rocks present and a l l t h a t . That's the i n t e n t t o address 

those issues w i t h t h i s p r o v i s i o n . 

Q. Okay. Now once again, I'm a compliance guy, and 

so I want t o understand — make sure I understand what my 

compliance o b l i g a t i o n s are under the proposed r u l e . 

You j u s t s a i d t h a t you wanted t o remove 

d i s c r e t i o n as t o whether we do i t . I s the only time t h a t 

our d i s c r e t i o n i s being removed i s where i t i s needed t o 

p r o t e c t , whatever the language i s , or needed t o reduce 

l o c a l i z e d s t r e s s - s t r a i n or protuberances? 

A. I ' l l read the d i r e c t language t o make sure i t ' s 

c l e a r : G e o t e x t i l e i s required under the l i n e r where needed 

t o reduce l o c a l i z e d s t r e s s - s t r a i n or protuberances t h a t may 

otherwise compromise the l i n e r ' s i n t e g r i t y . 
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So i t s t a t e s where needed. I f you were i n a 

sandy s o i l where i t ' s not needed, then t h i s would c l e a r l y 

i n d i c a t e you would not need i t . 

Q. Okay, so i t i s , i n f a c t , d i s c r e t i o n a r y upon — 

there i s an element of d i s c r e t i o n as t o whether i t ' s needed 

or not — 

A. Yes. 

Q. — i f i t i s needed, then you have t o have i t ? 

A. Yes. 

Q. Okay. 

A. I t would prevent a l o t of the photos you saw t h i s 

morning where rocks were s t i c k i n g out of the l i n e r . 

Q. Okay i f we move t o — Now, you have a requirement 

i n F.(3) t o go t o the 20-mil s t r i n g r e i n f o r c e d LLDPE or 

equi v a l e n t l i n e r ; i s t h a t correct? 

A. Yes. 

Q. And t h a t i s i n p a r t meant t o address the 

testimony of Mr. von Gonten and then of your two d i s t r i c t 

personnel t h a t t e s t i f i e d today about r i p s , t e a r s , windwhip 

and s i m i l a r occurrences? 

A. Well, I don't see what i t has t o do w i t h 

windwhip, but — 

Q. The anchor p r o v i s i o n s and s t u f f . 

A. Well, we're t a l k i n g about what the m a t e r i a l i s . 

Q. Aren't most of the issues t h a t they address — 
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may be addressed more by the s i t i n g and design c r i t e r i a 

t h a t you have l i s t e d here i n paragraphs 4 through 9? 

A. I would say no. I t h i n k a good example i s Mr. 

Bratcher*s testimony t h i s morning where s i t e s where 

groundwater was over 100 f e e t — based upon h i s d e s c r i p t i o n 

of the s i t e s , they wouldn't have met the s i t i n g c r i t e r i a . 

They s t i l l have releases based on using a 12-mil l i n e r . 

Q. But t h a t ' s not the 12- — That was not a 

r e i n f o r c e d l i n e r , was i t ? 

A. He d i d not t e s t i f y i f i t was or wasn't, because 

i t wasn't i n d i c a t e d on the C-144. 

Q. Right, but I t h i n k when he was asked about a 

couple of the ones t h a t were the r e , he s t a t e d t h a t those 

were not; i s t h a t correct? 

A. I'm sorry? 

Q. At l e a s t w i t h the Marbob p i t , he was able t o say 

t h a t t h a t was not a r e i n f o r c e d — 

A. Just t h a t one, based on the photo, h i s assessment 

photo. 

Q. And then would the previous i n s p e c t o r , the one 

from the northwest, Powell — Mr. Powell t e s t i f i e d , he s a i d 

t h a t those l i n e r s are not r e i n f o r c e d where he had seen 

problems, correc t ? 

A. I t h i n k he t e s t i f i e d t h a t he could not make t h a t 

d etermination because they only said 12-mil on the 
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a p p l i c a t i o n . 

Q. And I t h i n k we then went on t o t a l k about the 

ones t h a t he had personally v i s i t e d . 

A. I don't remember h i s statement. 

Q. Okay, w e ' l l l e t h i s testimony stand f o r what i t 

i s . 

A. Yes. 

Q. Now, d i d you hear the — I t h i n k i t was — Were 

you here f o r the testimony regarding what happens i f the 

top l i n e r f a i l s p r i o r t o the bottom l i n e r ? 

A. Which testimony i s t h i s ? 

Q. I'm t r y i n g — I don't remember e x a c t l y who i t 

was, but I know t h a t there was discussion about how t h a t 

might end up w i t h l i q u i d s b u i l d i n g up over the bottom 

l i n e r . Do you r e c a l l t h a t ? 

A. When you say top l i n e r and bottom l i n e r , what are 

you r e f e r r i n g to? 

Q. The cover, versus the l i n e r i n which the waste i s 

placed. 

A. So you're t a l k i n g about — 

Q. A deep-trench — 

A. — a deep-trench b u r i a l . 

Q. — a deep-trench b u r i a l , you have the bottom 

l i n e r , which the waste i s — when you place the cover over 

the top — 
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A. And what was the statement, again? 

Q. The statement was t h a t i f you have the top l i n e r 

f a i l , then you have l i q u i d s b u i l d i n g up a h y d r a u l i c head on 

top of the lower l i n e r — 

A. That's a p o s s i b i l i t y . 

Q. — and a l l t h a t . 

From a design c r i t e r i a , i s t h a t undesirable? 

A. Design based on which design? 

Q. Based on — w e l l , having water b u i l d up on top of 

your lower l i n e r i n a s i n g l e - l i n e r system. 

A. Well, i f a deep trench i s a s i n g l e - l i n e r 

system — 

Q. Correct. 

A. What you're r e f e r r i n g t o i s what you r e f e r r e d t o 

as enclosed or — 

Q. No, I'm not t a l k i n g about — 

A. — in-place closure, then. 

Q. I'm not t a l k i n g about closure i n place. I'm 

t a l k i n g about a deep-trench b u r i a l a t t h i s p o i n t i n time — 

A. Yes. 

Q. — where I have a l i n e r and I've got a cover over 

i t , and the s i t u a t i o n came up where i f the top cover had 

f a i l e d , we might end up w i t h having more l i q u i d end up on 

t h a t lower s i n g l e l i n e r i n the deep-trench b u r i a l 

s i t u a t i o n ? 
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A. Yes, and what I'm s t a t i n g i s t h a t t h a t ' s s i m i l a r 

t o what you proposed. Your in-place closure i s b a s i c a l l y 

the same p i t , or the e x i s t i n g p i t — 

Q. Right, but I'm not asking — 

A. — b a c k f i l l e d — 

Q. — you about my in-place closure — 

A. Okay. 

Q. — I'm asking you a question. 

A. Okay. 

Q. My question i s , i s i t g e n e r a l l y undesirable t o 

put l i q u i d i n s i d e t h i s l i n e r i n the closure s i t u a t i o n where 

you b u i l d up a h y d r a u l i c head on the lower l i n e r i n deep-

t r e n c h b u r i a l ? 

A. Yes. 

Q. Okay. From a r u l e - w r i t i n g p e r s p e c t i v e , then, 

would i t not be d e s i r a b l e t h a t i f we're going t o be p u t t i n g 

a l i n e r i n , t h a t we would put i n , i f anything, a less 

robust l i n e r on the bottom and a more robust l i n e r on the 

top, so t h a t you don't have a s i t u a t i o n where you b u i l d a 

h y d r a u l i c head i n the waste system so t h a t you then 

m o b i l i z e whatever may be the c o n s t i t u e n t s i n t h a t waste i n 

the event of a — of l i n e r f a i l u r e ? 

A. Well, I would disagree, and the reason why i s , i f 

we go t o the p r o v i s i o n i t t a l k s about the c o n s t r u c t i o n of 

the deep-trench b u r i a l , and t h a t i s page 10. 
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We have a d d i t i o n a l p r o v i s i o n s t h a t you're not 

addressing, and t h i s i s why I t h i n k the 20-mil i s c r u c i a l . 

Not only does i t provide the equivalent of the cover, but 

i n our p r o v i s i o n — and I believe i t i s — i t i s J — 

paragraph (8) — sec t i o n J, paragraph ( 8 ) , and i t s t a t e s , 

The operator s h a l l f o l d the outer edges of the t r e n c h l i n e r 

t o overlap the waste m a t e r i a l i n the trenc h p r i o r t o the 

i n s t a l l a t i o n of the geomembrane l i n e r . 

So when i t means overlap, i t means t o cover — 

one has t o cover the other, which a c t u a l l y adds another 

l a y e r of p r o t e c t i o n t o prevent water from e n t e r i n g i n t o 

t h a t p i t . 

Q. So you're reading G.(8) [ s i c ] t o r e q u i r e t h a t i f 

I have a — t h a t I need t o have enough excess l i n e r 

m a t e r i a l i n the bottom geomembrane l i n e r t o be able t o 

f u l l y wrap t h a t waste and overlap the — 

A. Yes, we're — 

Q. — two l i n e r s ? 

A. — t a l k i n g a deep — deep-trench b u r i a l . We're 

t a l k i n g a t r e n c h once again. We're not t a l k i n g a p i t , 

we're t a l k i n g a trench, a separate constructed, l i n e d 

t r e n c h . 

Q. Okay. 

A. Yes, and the f a c t t h a t i t has t o be able t o 

e i t h e r be secured on the si d e w a l l s , t o prevent caving i n 
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w h i l e p u t t i n g the excavated waste i n t h e r e , means t h a t a t 

l e a s t t h a t l i n e r m a t e r i a l has t o go probably up t o the 

surface grade t o some extent. 

I t h i n k most of the demonstrations and the t h i n g s 

t h a t we've seen i s t h a t maybe there's 10 f e e t of waste. I t 

has t o be f o u r f e e t below the e x i s t i n g grade i n order f o r 

the p r e s c r i b e d cover t o be put on. So t h a t gives you f o u r 

f e e t on each side r i g h t now. 

So you know, I don't know — You could make i t a t 

l e a s t f o u r f e e t wide, t h a t trench. Or i f you choose t o 

have f i v e f e e t , so you have a f o o t s t i c k i n g out on each 

side i t could be f i v e f e e t wide. I t ' s not t h a t much more. 

Q. Turning on t o page 9, which i s the d e f i n i t i o n of 

closed-loop system and below-grade tanks, I take i t t h a t as 

a r e s u l t of t h i s — I'm going t o ask one question which I 

should have asked e a r l i e r — I can't put — i f I've 

prepared my p i t , I can't put my below-grade — my closed-

loop system i n a lower s e c t i o n of my prepared surface, 

r i g h t ? Under the way you've defined the r u l e ? 

A. Can you ask t h a t again? 

Q. Yeah, i f — I t ' s too bad we don't have a 

chalkboard. 

I f I've made my — I've made my f l a t p i t s w i t h my 

f l a t pad, and I can't make a lower area t h a t s o r t of d r a i n s 

towards an emergency p i t or something l i k e t h a t and then 
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place my below-grade — my closed-loop o p e r a t i n g system i n 

t h a t area, because then i t would be below the surface as 

you've defined i t here, and I can't use below-grade tanks 

as p a r t of a closed-loop system; i s t h a t c o r r e c t ? 

Let me s t a r t w i t h — 

A. You've thrown i n — 

Q. — an easier question — 

A. — you've thrown i n an emergency p i t , I b e l i e v e , 

your closed-loop and — 

Q. Let me make i t easier f o r you. 

A. I'm confused by your question. 

Q. I can't use a below-grade tank w i t h a closed-loop 

system; i s t h a t correct? 

A. Where does i t s t a t e that? 

Q. I n the d e f i n i t i o n of closed-loop system — 

A. Where — 

Q. — i f you want t o look back a t t h a t d e f i n i t i o n , 

which i s on page 1 of your e x h i b i t , B, "Closed-loop system" 

means a system t h a t uses above ground s t e e l tanks f o r the 

management of d r i l l i n g or workover f l u i d s w i t h o u t using 

below-grade tanks or p i t s . 

A. Well, I guess my question t o you i s , what are you 

using the below-grade tank for? 

Q. Well, I was — 

A. What are you p u t t i n g i n the below-grade tank? 
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Q. Whatever. 

A. Let's say you're p u t t i n g s o l i d s , you're p u t t i n g 

d r i l l c u t t i n g s i n i t . Where does the d e f i n i t i o n r e s t r i c t 

the use of the below-grade tank f o r d r i l l c u t t i n g s ? 

Because i t only t a l k s about the management of f l u i d s . 

We made t h a t d i s t i n c t i o n — 

Q. Okay. 

A. — i n our d e f i n i t i o n t h a t we see closed-loop 

systems only — t h e i r operation t h a t ' s d i f f e r e n t from the 

c u r r e n t or common p r a c t i c e i s the management of the f l u i d s . 

Q. But each of those tanks would s t i l l r e q u i r e a 

permit f o r — as a below-grade tank, would they not? 

A. Which ones? 

A. The ones t h a t are associated w i t h my closed-loop 

system, even i f I was p l a c i n g s o l i d s i n them. 

A. Well, closed-loop system. I s i t p a r t of the 

system? 

Q. Yes. 

A. Then we permit closed-loop systems. 

Q. But you also permit below-grade tanks. 

A. I f the below-grade tank i s p a r t of the closed-

loop system, i t i s p a r t of the closed-loop system. 

Q. Okay, and does i t say t h a t anywhere? 

A. Well, i f you're using a p i t i n a closed-loop 

system, we t e l l you t o go t o temporary p i t s . 
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Q. Right, and by analogy, then, i f I'm using a 

below-grade tank, I — 

A. — you would comply w i t h the below-grade tank 

r e g u l a t i o n s . 

Q. And so then I would have t o get m u l t i p l e permits 

f o r t h a t below-grade — t h a t closed-loop system, one f o r 

the closed-loop system, plus one f o r each of the below-

grade tanks t h a t might be p a r t of t h a t system? 

A. I don't see the d i s t i n c t i o n t h e r e . C u r r e n t l y we 

do not r e q u i r e the p e r m i t t i n g of those tanks. 

Q. Well, r i g h t . C u r r e n t l y , we would agree w i t h t h a t 

because you don't r e q u i r e t h a t a tank which i s below grade 

i s a below-grade tank, hence i s n ' t s u b ject t o the permit 

requirement. 

But you're proposing t o change the d e f i n i t i o n of 

a below-grade tank so t h a t i f i t ' s below the surface of the 

land f o r whatever reason, i t ' s now a below-grade tank. And 

so what was before not r e q u i r i n g a permit now r e q u i r e s a 

permit. 

So I'm t r y i n g t o a s c e r t a i n my permit o b l i g a t i o n s 

f o r my below-grade — my closed-loop system or some of my 

tanks from the below- — from the closed-loop system are 

loca t e d below the engineered land surface. 

A. Well, t h i s would be the same question of the 

m u l t i p l e p i t s . 
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Q. Right — 

A. Do we c u r r e n t l y r e q u i r e a permit f o r each of 

these p i t s ? 

Q. — but t h i s r u l e i s not p r e s e n t l y i n e f f e c t , and 

so t h e r e f o r e I don't know what the answer t o t h a t i s . 

A. I t h i n k I c l a r i f i e d t h a t — 

Q. You d i d f o r p i t s — 

A. — i t ' s not going t o change. 

Q. — but not f o r tanks. 

A. I t would apply f o r tanks as w e l l . 

Q. Okay, so even though you — the r u l e on i t s face 

says I need t o have a separate permit f o r each below-grade 

tank — 

A. I d i d n ' t s t a t e t h a t . 

Q. Oh, so I can have m u l t i p l e tanks under a s i n g l e 

permit? 

A. Well, you're g e t t i n g a tank f o r a s i t e f o r a 

c e r t a i n a c t i v i t y . 

Q. So i s t h i s a s i t e permit now, or an i n d i v i d u a l 

u n i t permit? 

A. Well, i t ' s p a r t of the operation r e l a t e d t o t h a t , 

such as your — your m u l t i p l e temporary p i t s , i f you have 

two separate ones but i t ' s f o r one d r i l l i n g workover 

o p e r a t i o n , c u r r e n t l y you're not re q u i r e d t o get i n d i v i d u a l 

permits f o r each of those p i t s . 
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Q. Right. 

A. And we established t h a t . 

Q. Right. Wouldn't i t be b e t t e r — 

A. And we also — also e s t a b l i s h e d — 

Q. — wouldn't i t — 

A. — and t h a t has t o do w i t h the o p e r a t i o n . 

Q. Right. Wouldn't i t be b e t t e r , though, t o i n the 

permit requirement s e c t i o n of 17.8 t o s p e c i f y t h a t you need 

a permit i f you have any one of these t h i n g s , and then t h a t 

one permit covers whatever mixture, then, t h a t you're 

using, as long as you meet the design and other standards 

f o r each of those things? 

Because r i g h t now as you read i t , i t says each 

one r e q u i r e s a permit. That's why I keep coming back t o — 

A. Well, where does i t say each one r e q u i r e s a 

permit? 

Q. A person s h a l l not c o n s t r u c t or use a p i t or 

below-grade except i n accordance w i t h a D i v i s i o n issued 

permit. 

A. I t says without a — a D i v i s i o n issued permit. 

Q. Okay, and so — 

A. So i t ' s — i t i n d i c a t e s one permit. I t could 

i n d i c a t e one permit. 

Q. So we can apply j u s t f o r a s i n g l e permit f o r 

e v e r y t h i n g a t a s i t e ? 
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A. I don't know the answer t o t h a t question. I — 

c u r r e n t l y , I guess I — I don't know i f people have a p p l i e d 

f o r a permit i n t h a t fashion under the c u r r e n t r u l e , 

because the c u r r e n t r u l e has the same language. 

Q. Right. That would be, though, I t h i n k from our 

per s p e c t i v e , a u s e f u l c l a r i f i c a t i o n of the r u l e , because 

i t would d e f i n e f o r us more c l e a r l y what our permit 

o b l i g a t i o n — 

A. Yeah, I t h i n k what we would need i s an 

understanding of the use of closed tanks. 

Q. Okay. Going back t o — 

A. I t ' s one of those case-by-case-type t h i n g s , 

because you're mixing t h i n g s up, so t h a t would be a 

d i f f e r e n t scenario than — my understanding, normal use a t 

any s i t e t h a t i s — has been per m i t t e d i n the past. 

Q. Where we're coming from, I guess, Mr. Jones, i s 

t h a t i n our l i f e t h i n g s are always a l l mixed up, and so 

t h i n g s are very r a r e l y a p r i s t i n e s i n g l e p i t , no tanks, or 

tanks but no p i t s , or whatever. And so we're t r y i n g t o 

f i g u r e out how i t would apply t o the various mixtures of 

equipment t h a t we would use a t a s i t e so we p r o p e r l y permit 

i t from the D i v i s i o n ' s perspective. 

A. Oh, yeah. 

MR. HISER: Now — This might be an a p p r o p r i a t e 

place, i f you would l i k e , or I can go through and do the 
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below-grade tank s e c t i o n and then stop a f t e r t h a t , whatever 

would be the Chairman's preference. 

CHAIRMAN FESMIRE: Okay, why don't stop f o r a 14-

minute break, and w e ' l l reconvene a t f i v e minutes a f t e r 

three? 

(Thereupon, a recess was taken a t 2:52 p.m.) 

(The f o l l o w i n g proceedings had a t 3:12 p.m.) 

CHAIRMAN FESMIRE: Okay, w e ' l l go back on the 

record i n Case Number 14,015. The record should r e f l e c t 

t h a t a l l t h ree Commissioners are present, we t h e r e f o r e have 

a quorum, and we are co n t i n u i n g w i t h the cross-examination 

of one Brad Jones, the Lesser. 

Mr. Hiser, I believe you were i n the middle of 

your — I ' l l e x p l a i n t h a t t o you l a t e r . You were i n the 

middle of your cross-examination. 

MR. HISER: Thank you, Mr. Chairman. 

Q. (By Mr. Hiser) Mr. Jones, we were g e t t i n g ready 

t o t a l k about the c o n s t r u c t i o n and design standards f o r 

below-grade tanks, and t h a t ' s located on page 9 of your 

e x h i b i t , and i t would be subsection I . Have you loc a t e d 

t h a t section? 

A. Yes. 

Q. Thank you. Now i n paragraph 1.(1) you t a l k about 

how the below-grade tank's sidewalls s h a l l be open f o r 

v i s u a l i n s p e c t i o n f o r leaks, and then i t should be equipped 
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w i t h an un d e r l y i n g mechanism t o d i v e r t leaked l i q u i d t o a 

l o c a t i o n t h a t can be v i s u a l l y inspected, and i f i t can't 

meet those c o n d i t i o n s i t has t o be i n a v a u l t or have a 

double w a l l t h a t would contain any leaked l i q u i d s . 

A. Yes. 

Q. Okay. Now t h a t appears t o create an exemption 

from leak d e t e c t i o n i f you put i t i n s i d e a double w a l l t h a t 

w i l l c o n t a i n the leaked l i q u i d s ; i s t h a t c o r r e c t ? Not an 

exemption, but a p r o v i s i o n . Exemption i s a bad term. 

A. Well, I disagree w i t h t h a t . 

Q. Okay. 

A. I t says a below-grade tank not meeting the 

c o n d i t i o n s s h a l l be i n a v a u l t or have a double w a l l t h a t 

w i l l c o n t a i n any leaked l i q u i d s . Therefore i t creates a 

secondary containment leak d e t e c t i o n system. 

Q. Okay, but i f paragraph 1.(1) r e q u i r e s secondary 

containment, then what a d d i t i o n a l requirement i s 

es t a b l i s h e d i n paragraph 1.(2)? 

A. Well, I guess I . ( 1 ) i s t a l k i n g about e x i s t i n g . 

1.(2) would be one t h a t ' s permitted under t h i s p a r t . 

Q. Where does i t say t h a t 1.(1) i s e x i s t i n g and t h a t 

1.(2) i s f o r new? 

A. Well, i t would — you have t o go down t o 1. ( 3 ) , 

which s t a t e s t h a t , The operator of a below-grade tank 

constructed p r i o r t o the e f f e c t i v e date t h a t does not have 
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secondary containment and leak d e t e c t i o n s h a l l t e s t f o r the 

i n t e g r i t y annually, and then — other than t h a t , they would 

have t o r e t r o f i t or replace i t . 

Q. Okay, so both 1.(1) and 1.(2), then, would apply 

t o a new tank, because 1.(3) i s making the p r o v i s i o n f o r an 

e x i s t i n g tank? 

A. 1.(3) t e l l s you t h a t you can r e t r o f i t an e x i s t i n g 

tank w i t h leak d e t e c t i o n — or secondary containment w i t h 

leak d e t e c t i o n or close i t . 

I . ( 1 ) k i n d of gives you an o p t i o n of how t o 

r e t r o f i t t h a t i f you have such items as the s i d e w a l l s where 

the tanks are open f o r v i s u a l i n s p e c t i o n f o r leaks. 

Q. Okay. 

A. I t k i n d of d i r e c t s you how you can do t h a t . The 

u n d e r l y i n g mechanism would be your secondary containment. 

The — and w i t h t h a t mechanism i t would d i v e r t leaked 

l i q u i d s t o a l o c a t i o n t h a t can be v i s u a l l y inspected, 

t h e r e f o r e you have leak d e t e c t i o n . 

Q. Okay. Let me d i r e c t your a t t e n t i o n , then, t o 

paragraph 1.(6), which now t a l k s about — r a t h e r than a 

below-grade tank, we now have something c a l l e d a below-

grade tank system. And the below-grade tank system i s then 

r e q u i r e d t o have e i t h e r a double w a l l system w i t h 

c a p a b i l i t y t o detect leaks or a tank placed w i t h i n a 

geomembrane-lined c o l l e c t i o n system or an a l t e r n a t i v e as 
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approved by the d i s t r i c t o f f i c e . 

A. Yes. 

Q. Now, as a compliance a t t o r n e y , I am, as you've 

probably determined, lamentably l i n e a r i n my t h i n k i n g . I s 

ther e any d i s t i n c t i o n between the secondary containment of 

leak d e t e c t i o n requirements of ( 1 ) , (2) and ( 6 ) , so t h a t I 

have m u l t i p l e secondary containment requirements t h a t apply 

t o the same t h i n g , or i s i t the D i v i s i o n ' s i n t e n t t o only 

r e q u i r e a s i n g l e leak d e t e c t i o n and secondary containment 

system? 

A. Ask t h a t again, I wasn't sure what you're asking. 

Q. Okay. I t h i n k i t ' s — (1) says t h a t tanks have 

t o be — have — be double walled or be i n a v a u l t and have 

leak d e t e c t i o n . (2) requires t h a t they be i n secondary 

containment and have leak d e t e c t i o n . And (6) r e q u i r e s t h a t 

the system has t o have the double w a l l or an a l t e r n a t i v e 

system t h a t has — or be w i t h i n a geomembrane-lined 

c o l l e c t i o n system. 

I'm j u s t t r y i n g t o understand what the a c t u a l 

design t h a t the D i v i s i o n i s looking f o r i s . 

A. Well, you can look a t i t two ways. You can look 

a t the r e t r o f i t t i n g of e x i s t i n g tanks t o come i n t o 

compliance w i t h (1) and (2) — 

Q. Okay, I don't want t o t a l k about — I j u s t want 

t o t a l k about f u t u r e now, not p r o v i s i o n ( 3 ) . 
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A. Well, f u t u r e has t o have, and i t ' s c l e a r l y s t a t e d 

i n (3) — w e l l , I ' l l take t h a t back, i t ' s not c l e a r l y 

s t a t e d i n ( 3 ) , but i t ' s — i t has t o have secondary 

containment and leak d e t e c t i o n . 

(6) t a l k s about d i f f e r e n t systems t h a t can be 

u t i l i z e d t o s a t i s f y t h a t requirement, and i t l i s t s two. I t 

l i s t s the double — the double w a l l system and the 

geomembrane used f o r the tank and also references 

a l t e r n a t i v e . I t leaves i t open f o r the operator t o come up 

w i t h something t h a t s a t i s f i e s the requirements of ( 2 ) . 

Q. Okay. 

A. I t doesn't r e s t r i c t them. I f we — i f we s t a r t e d 

d e f i n i n g the way you have t o do i t — 

Q. And I understand t h a t — 

A. — i t places a r e s t r i c t i o n — 

Q. — and we appreciate — 

A. — on the operator, and we don't want t h a t . 

Q. — and we appreciate t h a t . 

What my concern i s , i s t h a t there's two systems, 

or t h e r e are two d i f f e r e n t t h i n g s t h a t we now appear t o be 

t a l k i n g about i n p r o v i s i o n I . I n the f i r s t p a r t , (1) and 

( 2 ) , we seem t o be t a l k i n g about the below-grade tank, and 

t h a t ' s r e q u i r e d t o be i n secondary containment and have 

leak d e t e c t i o n . 

We then get down t o ( 6 ) , and now we have a below-
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grade tank system, which t o me means i t would be the below-

grade tank and maybe p i p i n g t h a t ' s attached t o i t , and t h a t 

t h a t ' s also r e q u i r e d t o have secondary containment and leak 

d e t e c t i o n , and t h a t can be a v a r i e t y of forms as o u t l i n e d 

i n t h i s p r o v i s i o n . 

And so I'm j u s t t r y i n g t o make sure t h a t t he 

secondary containment requirement f o r the system i s n ' t an 

a d d i t i o n a l secondary containment requirement f o r the system 

beyond the one t h a t ' s around the below-grade tank t h a t ' s 

r e q u i r e d under — 

A. Yeah, I — 

Q. — I . ( 1 ) and 1.(2). 

A. — I t h i n k you're o v e r - t h i n k i n g i t , and the 

reason — 

Q. That's my job. 

A. Yes. And — 

(Laughter) 

A. — and when you do t h a t , you go 10 steps beyond. 

The system i t s e l f , the double w a l l e d system, 

which has already been i d e n t i f i e d i n ( 1 ) , serves the 

purpose, speaks f o r i t s e l f . 

Q. Okay, so your i n t e n t i o n i n w r i t i n g t h i s i s j u s t 

t h a t we have leak d e t e c t i o n and secondary containment, and 

j u s t a s i n g l e leak d e t e c t i o n and secondary containment 

system i s adequate, we don't need t o have m u l t i p l e — 
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A. No. 

Q. — l e v e l s of t h i s f o r each of the d i f f e r e n t 

paragraphs? 

A. No. 

Q. And so i f I were t o have a tank, and the 

secondary containment were t o have been breached i n t h a t 

and hence would not be i n compliance w i t h 1 . ( 2 ) , f o r 

example, would t h a t also then — also be a v i o l a t i o n of 

I . ( 1 ) and (6)? 

A. Well, make sure I understand your question. 

You're saying the secondary tank — 

Q. Right. 

A. — has breached. 

Q. Right. 

A. Therefore you don't have secondary — 

Q. — secondary containment. 

A. So you would be i n v i o l a t i o n , yes. 

Q. Not only of one requirement, but a c t u a l l y t h r e e 

requirements under t h i s subset? 

A. Which three are you r e f e r r i n g to? 

Q. ( 1 ) , (2) and ( 6 ) . Don't they a l l r e q u i r e 

secondary containment? 

A. Well, i t depends i f you've got a system compared 

t o a tank w i t h secondary containment. 

Q. So there i s a d i s t i n c t i o n between the system and 
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the tank? 

A. They can be the same. 

Q. They can also be the same? 

A. Yes. 

Q. Hence my confusion, because i f they're d i f f e r e n t , 

then i t would seem t o me t h a t the secondary containment 

requirement f o r the system might be d i f f e r e n t from the 

secondary containment requirement f o r the tank, which would 

be a t e r t i a r y containment requirement f o r the tank, and 

t h a t ' s what I t h i n k we're t r y i n g t o avoid. 

A. Well, once again, i f you go back t o the 

d e f i n i t i o n f o r a below-grade tank, i t does say a vessel. A 

ves s e l , meaning the primary tank. 

Q. Uh-huh. 

A. That primary tank can be p a r t of a system. I t 

can also have secondary '•— have some form of secondary-

containment of secondary containment leak d e t e c t i o n . 

So the below-grade tank i t s e l f , doesn't c l e a r l y 

s t a t e t h a t i t — or imply t h a t i t has secondary containment 

or leak d e t e c t i o n . 

Q. But the D i v i s i o n ' s i n t e n t i o n i s i n no way t o 

r e q u i r e t e r t i a r y containment, j u s t secondary containment? 

A. Yes. 

Q. Thank you. 

Now i n c o n d i t i o n 1.(3), which i s the — s o r t of 
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the t r a n s i t i o n a l p r o v i s i o n f o r below-grade tanks — 

A. Yes. 

Q. — you t a l k e d about t h a t we need t o do i n t e g r i t y 

t e s t i n g annually on a below-grade tank t h a t doesn't have 

secondary containment — 

A. Yes. 

Q. — and leak d e t e c t i o n . 

I n the D i v i s i o n ' s mind, how would we do i n t e g r i t y 

t e s t i n g on an open-top tank? What are you l o o k i n g f o r us 

t o do as an operator? 

A. Well, i f you go — I b e l i e v e i t ' s i n operations, 

i t t a l k s about i n t e g r i t y t e s t i n g of the p i t s — 

Q. Okay. 

A. I s i t t h a t one? Where i s i t ? I thought t h e r e 

was — I thought there was some p r o v i s i o n . I s i t i n 

operation? No, i t ' s not i n operation. Where i s — Oh, I'm 

t h i n k i n g about sumps. I apologize, I was t h i n k i n g about 

sumps, because sumps are under operations, s t i p u l a t e what 

they have t o do f o r t h a t . 

I n t e g r i t y t e s t i n g i s c u r r e n t l y r e q u i r e d under the 

c u r r e n t r u l e , i s i t not? 

Q. You've got me, I don't know o f f the top of my 

head. 

A. I n Rule 50? I don't have the r u l e . 

I t s t a t e s r i g h t here under C.(3), the operator of 
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any below-grade tank constructed p r i o r t o A p r i l 15th, 2 004, 

s h a l l t e s t i t s i n t e g r i t y annually and s h a l l p r o p e r l y r e p a i r 

or replace any below-grade tank t h a t does not demonstrate 

i n t e g r i t y . 

So I guess my question i s , how have they been 

doing i t since 2004? 

Q. Well, I t h i n k our question — our concern i s t h a t 

perhaps we haven't been doing i t i n the way t h a t t h e 

D i v i s i o n would a n t i c i p a t e , and so we're t r y i n g t o f i n d out 

what t h a t i s . 

A. Have there been any v i o l a t i o n s f o r not — 

Q. I can't speak t o t h a t , I — 

A. — pr o p e r l y t e s t i n g — 

Q. Once again, I'm coming from the question, t h i s i s 

the r u l e , w e ' l l t r y and a s c e r t a i n what our compliance 

o b l i g a t i o n s are. 

CHAIRMAN FESMIRE: Mr. Jones, why don't we s t i c k 

t o the t r a d i t i o n a l t h i n g where the lawyer asks the 

questions — 

THE WITNESS: Okay. 

CHAIRMAN FESMIRE: — and you give the answers? 

(Laughter) 

THE WITNESS: I'm sorry. Sorry, i t ' s the Lesser. 

Q. (By Mr. Hiser) So t o ask my question again, what 

— Does the D i v i s i o n have a method i n mind t h a t t hey're 
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t h i n k i n g of doing f o r t h a t i n t e g r i t y t e s t i n g ? 

A. I don't enforce or implement these r u l e s , so I 

cannot comment on t h a t . 

Q. Okay, and l e t ' s move t o o p e r a t i o n a l requirements. 

Now i n s e c t i o n A.(2) — now we're a t the bottom of page 10 

of the e x h i b i t — there's a new p r o v i s i o n t h a t the D i v i s i o n 

has proposed t h a t , The operator s h a l l r e c y c l e , reuse or 

r e c l a i m a l l d r i l l i n g f l u i d s i n a manner t h a t prevents the 

contamination of f r e s h water and p r o t e c t s p u b l i c h e a l t h and 

the environment. Correct? 

A. Yes. 

Q. And do you agree t h a t " s h a l l " i s g e n e r a l l y meant 

t o be a mandatory condition? 

A. I t i s i f you're doing these a c t i v i t i e s , yes. 

Q. Okay. And does t h i s p r o h i b i t the d i s p o s a l of 

those d r i l l i n g f l u i d s during the o p e r a t i o n a l phase? 

A. Does i t p r o h i b i t i t ? I guess I'm k i n d of 

confused about the question, because we're t a l k i n g about 

operations once again. 

Q. Well, would there never be a case where you would 

need t o remove l i q u i d s during the o p e r a t i o n a l phase? 

A. I don't know what the operators would choose t o 

do i f they choose t o do t h a t . I t ' s my understanding, a t 

the s i t e s I've been, they e i t h e r r e c y c l e or reuse or 

re c l a i m those f l u i d s so they don't have t o continue t o 
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b r i n g more l i q u i d s or f r e s h water out t o the s i t e . 

Q. Well, f o r example, t o use one t h a t we've heard 

many instances of e a r l i e r today, a rock pokes a hole 

through our l i n e r , and now we need t o remove l i q u i d s from 

t h i s p i t . We don't have another s i t e t h a t we can take i t 

t o reuse and r e c y c l e . Does t h i s mean we have t o apply f o r 

an exception from the Santa Fe o f f i c e i n order t o dispose 

of those f l u i d s , or what do we do i n t h a t case? 

A. I be l i e v e the " s h a l l " p a r t t a l k s about prevent 

contamination of f r e s h water, p r o t e c t human — or p r o t e c t 

p u b l i c h e a l t h and the environment, i s what the " s h a l l " 

a l l u d e s t o . I f you're doing the a c t i v i t i e s t h a t f o l l o w , 

such as r e c y c l i n g , reuse or r e c l a i m i n g , you s h a l l prevent 

the contamination of f r e s h water and p r o t e c t p u b l i c h e a l t h 

and the environment. 

Q. So you're saying t h a t the " s h a l l " a p p l i e s t o the 

t h i n g s a f t e r the "arid" and not t o the t h i n g s t h a t are 

before the "and"? So we s h a l l p r o t e c t p u b l i c h e a l t h and 

the environment? 

A. We s h a l l prevent contamination. That's before 

the "and". 

Q. I s t h i s a p a r t of the reason the i n d u s t r y 

committee had recommended the language t h a t i t d i d , t o g i v e 

the o p t i o n f o r disposal? 

A. Well, i t ' s — they d i d n ' t r e a l l y e x p l a i n about 
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the recommendation f o r d i s p o s a l , so i t wasn't c l e a r why i t 

was recommended. 

Q. Okay, but might t h a t be a reason why they 

recommended t h a t ? 

A. I don't know what they were t h i n k i n g when they 

recommended i t . 

Q. But you wouldn't read t h i s p r o v i s i o n as 

p r o h i b i t i n g an operator from t a k i n g an a p p r o p r i a t e response 

a c t i v i t y i n an event l i k e that? 

A. I do not see i t p r o h i b i t i n g , and i f I'm not 

mistaken t h e r e might be other p r o v i s i o n s t h a t t a l k about 

the d i s p o s a l of the waste, because i t would be waste a t 

t h a t p o i n t . 

Q. Okay. Now am I c o r r e c t t h a t you also added i n 

your supplemental t h i n g s a requirement t h a t the appropriate 

d i s t r i c t o f f i c e has t o approve t h a t reuse — r e c y c l e , 

r e c y c l e , reuse and reclamation? 

A. Yes. 

Q. What do you envision t h a t we would do i n order t o 

o b t a i n t h a t approval? 

A. I t could be as simple as an e-mail or a phone 

c a l l . What they were — what t h e i r concerns were, were 

t h a t these a c t i v i t i e s are o c c u r r i n g , the r e c y c l i n g , r e using 

and r e c l a i m i n g of these without t h e i r knowledge — 

Q. Uh-huh. 
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A. — so when these f l u i d s leave the s i t e , they have 

no knowledge i f they're being p r o p e r l y handled or i f 

they're being dumped somewhere. They have no knowledge. 

They j u s t know they have l e f t the s i t e . So they wanted 

some ov e r s i g h t on t h a t , t o have t h a t knowledge. 

Q. Okay, and what would be the — I f the d i s t r i c t 

was t o approve t h i s , what would t h e i r response be? 

A. I don't — 

Q. The procedural aspect of the response, not the 

substance of i t . How would they l e t the operator know t h a t 

i t was okay t o go from p i t A t o p i t B? 

A. I guess they would make a — determine i f t h e r e 

i s a p i t B. 

Q. Okay. 

A. That would be the f i r s t assessment. I f t h e r e i s 

no p i t B, then there would be something odd about the 

request. 

Q. Okay, but l e t ' s assume t h a t t h e r e i s a p i t B and 

t h a t I'm the operator and I want t o move from d r i l l i n g p i t 

A t o d r i l l i n g p i t s i t e B. And I c a l l Mr. Bratcher, who's 

very busy, and what response do I need t o get from Mr. 

Bratcher before I can move my l i q u i d s from s i t e A t o s i t e 

B? 

A. Well, the r u l e s t a t e s t h a t you have t o have some 

type of w r i t t e n approval t o be considered D i v i s i o n 
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approval, so — 

Q. I would have t o — 

A. — so you could probably get a telephone 

c o n f i r m a t i o n w i t h a follow-up w r i t t e n approval. I t could 

be as simple as one sentence. 

Q. Right, but t o f u l l y comply w i t h Rule 50 I would 

have t o w a i t u n t i l I've received w r i t t e n a u t h o r i z a t i o n from 

Mr. Bratcher i n t h i s case, t h a t I could move my l i q u i d s 

from s i t e A t o s i t e B? 

A. Well, an e-mail response i s the same as a w r i t t e n 

response. 

Q. And t h a t ' s defined i n your r u l e s as a w r i t t e n 

response? 

A. We accept i t as a w r i t t e n — we giv e e-mail 

approvals d a i l y and consider those as w r i t t e n . 

Q. Okay. But we would be — t o comply, we'd have t o 

w a i t f o r t h a t — e i t h e r a fax or an e-mail or a s n a i l m a i l , 

not t h a t they wouldn't do t h a t — 

A. That would be up t o the d i s t r i c t o f f i c e . But i f 

t h e r e was any question — 

Q. Well, your r u l e doesn't give the d i s t r i c t o f f i c e 

any d i s c r e t i o n , does i t ? 

A. You could be w a i t i n g — you could have a v e r b a l , 

and they could be f a x i n g i t t o your o f f i c e . I t doesn't 

mean t h a t you necessarily have t o have i t i n hand. 
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Q. At our r i s k . 

A. Yes, a t your r i s k . 

Q. Okay. So before we can move, we would need t o 

have w r i t t e n approval from the d i s t r i c t o f f i c e . 

How do we handle t h a t i n an emergency s i t u a t i o n , 

i f they had t o remove water — 

A. Describe your emergency. 

Q. — from a p i t ? 

By "emergency", I have a flowback or something of 

t h a t nature, and suddenly I have a l l s o r t s of l i q u i d coming 

out of my w e l l and i t ' s f l o w i n g i n t o my p i t , and my p i t i s 

g e t t i n g ready t o overflow, and I'm now w a i t i n g f o r w r i t t e n 

c o n f i r m a t i o n from the d i s t r i c t o f f i c e before I can take 

f u r t h e r a c t i o n . Or i s i t your recommendation we can v o i d 

those requirements? 

A. Well, the — our emergency a c t i o n s don't address 

t h a t , t h a t section? 

Q. Well, they would allow me t o b u i l d a p i t — 

A. Yes. 

Q. — but they wouldn't allow me t o b r i n g i n t r u c k s 

and — say, and take l i q u i d s out and move i t someplace 

els e . 

A. I b e l i e v e i t r e q u i r e s you t o move the l i q u i d s i n 

48 hours. 

Q. Well, but I have t o have a w r i t t e n approval under 
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t h i s p r o v i s i o n — 

A. That — Does i t s t a t e t h a t you have t o have f o r 

the emergency a c t i o n s e c t i o n w r i t t e n approval? 

Q. No, you said t h i s i s probably d u r i n g the 

o p e r a t i o n a l phase. 

A. And you said i t was an emergency. 

Q. Well, t h a t ' s s t i l l o peration. 

A. But there are p r o v i s i o n s f o r emergency a c t i o n , 

b a s i c a l l y an operation — 

Q. So your p o s i t i o n i s t h a t the emergency ope r a t i o n 

p r o v i s i o n s would supersede the approval requirements found 

i n s e c t i o n A of s e c t i o n 12 — subsection A of s e c t i o n 12? 

A. That's why we have them i n t h e r e . 

Q. Okay. That authorizes me t o c o n s t r u c t a p i t . I 

don't see t h a t i t authorizes me t o do anything e l s e . 

A. A c t u a l l y , under D i t r e q u i r e s you t o move a l l 

f l u i d s and s o l i d s w i t h i n 48 hours a f t e r cessation of the 

use — 

Q. But t h a t ' s — 

A. — unless the appropriate — 

Q. — of the emergency — 

A. — d i v i s i o n extends the time p e r i o d . 

Q. Right, but t h a t ' s of the l i q u i d s of the emergency 

p i t , i t ' s not the l i q u i d s t h a t were i n the main p i t . This 

p r o v i s i o n a p p l i e s t o an emergency p i t , does i t not? 
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A. Yes. 

Q. And so i f the problem i s excess l i q u i d s i n the 

main p i t , t h i s wouldn't a c t u a l l y help then? 

A. I t — Well, you're saying t h a t you b u i l t the 

emergency p i t — 

Q. No, I'm — I don't want t o — 

A. — t o d i v e r t those. 

Q. — b u i l d an emergency p i t , I want t o haul t h i s 

s t u f f o f f t o a disposal l o c a t i o n , or do — 

A. But you're — are you saying t h a t your c u r r e n t 

p i t i s overflowing? 

Q. Yes, h y p o t h e t i c a l l y . 

A. Then you have an o p t i o n t o b u i l d an emergency 

p i t , and you choose not to? 

Q. Well, an emergency p i t i s not always d e s i r a b l e , 

f o r a v a r i e t y of reasons. I t may be t h a t we don't have a 

good s i t e f o r i t , i t may be — 

A. I t doesn't have t o meet the s i t i n g c r i t e r i a . 

Q. That doesn't mean t h a t i t ' s n e c e s s a r i l y a good 

s i t e — 

A. Yeah. 

Q. — f o r an emergency p i t . 

A. I don't see anything i n the proposed r u l e t h a t 

p r o h i b i t s you from disposing of those f l u i d s . 

Q. Okay, other than the " s h a l l r e c y c l e " language, 
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which we agreed i s mandatory. 

A. Well, i f you read i t t h a t way, yes. 

Q. I f I read i t t h a t way, okay. 

Moving on, then, t o — Now the A.(5) and — 

a c t u a l l y i n A.(4) and ( 5 ) , you have a requirement t h a t i f 

the p i t l i n e r i s compromised or i f p e n e t r a t i o n of the l i n e r 

occurs, we have t o provide c e r t a i n n o t i c e s and/or r e p a i r 

the l i n e r s . 

And t h i s i s t o some extent a f a c e t i o u s question, 

but I w i l l ask i t anyway. 

Were you here f o r Mr. Hansen's testimony? 

A. Yes. 

Q. And so you heard him t e s t i f y t h a t t h e r e would be 

some number of holes t h a t would develop d u r i n g the 

i n s t a l l a t i o n process? 

A. Yes. 

Q. How do we r e c o n c i l e those holes w i t h t he 

n o t i f i c a t i o n requirements here, p a r t i c u l a r l y i f they're 

pinholes? 

A. Well, we're t a l k i n g — a compromised l i n e r or a 

p e n e t r a t i o n of the l i n e r , e s p e c i a l l y i f i t ' s above the 

surface, a p e n e t r a t i o n would i n d i c a t e t h a t i t ' s v i s i b l e . 

I t wouldn't address any of the pinholes t h a t you're 

r e f e r r i n g t o . 

Q. Okay — 
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A. Liner being — 

Q. — so you're r e a l l y meaning t o address v i s i b l e 

p e n e t r a t i o n s from l i k e a rock or a peace of c a l i c h e or i f 

somebody threw a fencepost through the l i n e r — 

A. Yes — 

Q. — the types of t h i n g s t h a t we saw i n the s l i d e s 

t h a t were presented by Mr. von Gonten and Mr. P r i c e , and 

then by the two D i v i s i o n — 

A. Exactly, the pinholes a c t u a l l y do have something 

t o do w i t h the HELP model, and I've run the HELP model 

before, and they're d e f a u l t - t y p e t h i n g s t h a t you apply t o 

i t . 

Q. Now i t ' s someplace i n t h i s area t h a t we have a 

requirement, and I'm t r y i n g t o remember where i t i s . I t 

t a l k s about v i s i b l e or measurable l e v e l s of o i l . Do you — 

A. There's B.(1), l a s t sentence, and I b e l i e v e — 

Q. B which? I'm sor r y . 

A. I t ' s B.(1), temporary p i t s . And then there's — 

Q. Okay, t h i s i s the v i s i b l e or measurable. And you 

received a request from the i n d u s t r y committee t o change 

t h i s t o v i s i b l e and measurable — 

A. Yes. 

Q. — d i d you not? 

A. Yes. 

Q. And you gave your r a t i o n a l f o r t h a t . 
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Now I guess t h a t the concern from the i n d u s t r y 

committee i s t h a t measurable i s ambiguous. And l e t me give 

you an example. Let me see i f you construe t h i s t o be 

measurable as w e l l . 

T h e o r e t i c a l l y , i f I went out and took a sample 

and discovered t h a t I had f i v e p a r t s per m i l l i o n of o i l , 

t h a t would be measurable, but i t might not be v i s i b l e . So 

how would I comply w i t h t h i s requirement? Because t h a t 

would be measurable, and under the "or measurable" I would 

need t o have removed t h a t , but I wouldn't know i t ' s t h e r e 

because i t ' s not v i s i b l e . 

A. Well, good question. I don't see a requirement 

t h a t d u r i n g operation you have t o t e s t your contents of 

your p i t . 

Q. Okay. But i t says, Immediately a f t e r cessation 

of a d r i l l i n g or workover operation, the operator s h a l l 

remove any v i s i b l e or measurable layer of o i l from the 

surface of the d r i l l i n g or workover p i t . 

A. Yes, and based upon your recommendation, 

r e p l a c i n g the word "and" wouldn't change your 

i n t e r p r e t a t i o n , i s my understanding. 

But I guess what I'm g e t t i n g a t , measurable, 

we're not l o o k i n g — we don't have a l i m i t , as you're 

r e f e r r i n g t o . What we're t a l k i n g about, something t h a t 

could be measured i f you put a measuring s t i c k onto the 
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surface of the water — 

Q. So you're looking a t some s o r t of — you're 

t a l k i n g — 

A. A la y e r — 

Q. — a lay e r thickness — 

A. Yes. 

Q. — as opposed t o measurable by p a r t per m i l l i o n 

or a n a l y t i c a l measure? 

A. Yes, we're t a l k i n g about a thickness l a y e r . 

And — 

Q. I s there — go — Do you want t o — ? 

A. Yes, I ' d l i k e t o f i n i s h . 

And the reason we t h i n k "or" i s important i s 

because something may be v i s i b l e but not measurable. 

Q. Well, Mr. Jones, what a d d i t i o n a l p r o t e c t i o n are 

we g e t t i n g from the measurable, and wouldn't t h i s be simply 

i f we j u s t put i t back as the e x i s t i n g r u l e has i t , which 

i s v i s i b l e , which everybody understands and which i s n ' t 

ambiguous a t a l l ? We have no o b j e c t i o n t o v i s i b l e , we 

understand our o b l i g a t i o n s under th e r e . 

Our question i s the measurable and what 

a d d i t i o n a l o b l i g a t i o n t h a t ' s c r e a t i n g f o r us. 

A. Do you know where i t i s under the c u r r e n t r u l e ? 

Q. Let me f i n d i t . Commissioner Bail e y had r e f e r r e d 

t o i t , so I know i t ' s there. 
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COMMISSIONER BAILEY: I t ' s 50.C.(e) — 

THE WITNESS: ( e ) , thank you. 

COMMISSIONER BAILEY: — disposal or storage 

p i t s . 

MR. HISER: 50.C — ? 

THE WITNESS: A c t u a l l y , i t includes measurable, 

i t says, No — 

Q. (By Mr. Hiser) Does i t say t h a t ? 

A. I t says, No measurable — 

COMMISSIONER BAILEY: C.(2), i t says v i s i b l e or 

measurable. 

THE WITNESS: So i t does include measurable. 

Q. (By Mr. Hiser) Okay. Well, I would s t i l l r a i s e 

my question as we look a t t h i s new r u l e . What i s 

measurable showing f o r us, and doesn't t h a t cloud, r e a l l y , 

the compliance o b l i g a t i o n ? V i s i b l e i s , I t h i n k , w e l l 

understood. 

A. Well, i t makes a c l a r i f i c a t i o n , because i f we 

only had measurable, someone may not consider v i s i b l e an 

issue. So — 

Q. We're — 

A. — you have t o make a de- — 

Q. -- where i n d u s t r y i s coming from i s , we don't 

l i k e measurable. We don't have a problem w i t h v i s i b l e . 

We're t r y i n g t o understand what — the a d d i t i o n a l 
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p r o t e c t i o n t h a t the D i v i s i o n t h i n k s i t ' s g a i n i n g from the 

measurable, given what we t h i n k i s the confusion i n our 

compliance — 

A. I t h i n k the way i t ' s c u r r e n t l y s t a t e d , no 

measurable or v i s i b l e layer of o i l , would i n d i c a t e t h a t — 

a d i s t i n c t i o n , t h a t i t can be v i s i b l e w i t h o u t measurable. 

So we're making — there are two separate t h i n g s . They can 

be two separate t h i n g s , or they can be the same. 

But i t can — i f i t ' s not measurable and i t ' s 

v i s i b l e , i t ' s only v i s i b l e . 

Q. Correct. 

A. But i f you were t o l i m i t i t t o measurable, then 

i t would be — 

Q. You're t r y i n g t o put i t i n the reverse of what 

our concern i s . 

A. I r e a l i z e , but I'm t a l k i n g about the o r i g i n a l 

language. 

Q. Right. 

A. And we're j u s t f o l l o w i n g t h a t same d i s t i n c t i o n 

t h e r e . We t h i n k i t speaks f o r i t s e l f . 

Q. Okay. So your understanding i s t h a t measurable 

means t h a t there's an i n v i s i b l e but y e t measurable l a y e r of 

o i l t h a t ' s present? 

A. I t could be argued t h a t I don't have — i t ' s not 

an i n c h , and I can measure an inch, but i t ' s v i s i b l e . 
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Q. We accept v i s i b l e , and we're happy t o — 

A. Yeah, I thought t h a t ' s what you're r e f e r r i n g t o . 

Q. Our question i s , what's measurable and what we're 

ga i n i n g from t h a t . But l e t ' s move on. 

A. I don't t h i n k you're l o s i n g anything by having i t 

i n here. 

CHAIRMAN FESMIRE: Mr. Hiser, may I ask a 

question here? 

MR. HISER: Yes. 

CHAIRMAN FESMIRE: What about c l e a r condensate? 

Has t h a t been included i n t h i s ? 

THE WITNESS: Yes. 

CHAIRMAN FESMIRE: So i s t h a t what you mean by 

measurable but not v i s i b l e ? 

THE WITNESS: Yeah, and I thought i n my testimony 

I mentioned something about condensate. 

Q. (By Mr. Hiser) I don't r e c o l l e c t t h a t . So we 

have — Your testimony, then, from e i t h e r t he Commissioner 

or from you would be t h a t there sometimes would be an 

i n v i s i b l e l a y e r of condensate t h a t we would be able t o 

measure? 

A. Yes. 

Q. How, i f i t ' s i n v i s i b l e , we can measure i t I'm not 

sure, but I w i l l t u s s l e w i t h t h a t and move on t o the next 

question. 
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Mr. Brooks has r o l l e d h i s eyes a t me, which means 

i t ' s time f o r me t o move on. 

(Laughter) 

CHAIRMAN FESMIRE: Mr. Brooks, please r e f r a i n 

from r o l l i n g your eyes. Mr. Hiser, please continue t o move 

on. 

(Laughter) 

Q. (By Mr. Hiser) Then you asked about a 

c l a r i f i c a t i o n i n D.(1) where you added the same v i s i b l e and 

measurable requirement; i s t h a t c o r r e c t ? 

A. Yes. 

Q. I n 13, which i s on the next page a t the top of 

page 12, these c o n d i t i o n s A.(1) through ( 4 ) , are these 

clo s u r e approvals, as t h a t term i s sometimes used 

throughout the r e s t of the rule? 

A. Yes. 

Q. Okay. 

A. I ' d l i k e t o c o r r e c t t h a t . (4) i s an o p t i o n t o 

r e t r o f i t , so i t may not r e q u i r e closure. 

Q. Okay. I ' l l t r y t o get caught up w i t h my notes 

again. 13.B — 

Now i n B.(1) we have some p r o v i s i o n s of 13, we 

have some p r o v i s i o n s t h a t t a l k about waste excavation and 

removal, and t h i s f i r s t p r o v i s i o n here i s the s t a r t of what 

I would c a l l the dig-and-haul approach. This i s what you 
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do under the p i t t o make sure i t ' s clean. And r i g h t now 

you're proposing t o do both BTEX and c h l o r i d e ; i s t h a t 

c o r r e c t ? 

A. BTEX, TPH and c h l o r i d e s . 

Q. And you heard some testimony from — I b e l i e v e i t 

was inspector — f i e l d supervisor Bratcher, about the use 

of these c h l o r i d e s t r i p s ; i s t h a t c o r r e c t ? 

A. Yes. 

Q. And — But I beli e v e i n the r u l e t h a t you 

a c t u a l l y are s p e c i f y i n g t h a t we use the SW-846 method f o r 

t h a t . What i s the b e n e f i t from the f u l l - s c a l e l a b method, 

versus t h a t c h l o r i d e s t r i p , f o r the closure here? 

A. I have a d i f f e r e n t opinion of your statement 

before your question. 

Q. Okay. 

A. Nowhere does i t s t a t e t h a t a l l s o i l s must be 

t e s t e d by the l a b o r a t o r y method. 

Q. And c h l o r i d e s then — Let's see. 

A. I guess what I'm g e t t i n g a t i s , I've done 

c o n s u l t i n g work, we use a l o t of screening methods t o cut 

down on l a b o r a t o r y a n a l y t i c a l . But when we get t h i n g s t h a t 

i n d i c a t e t h a t there are high l e v e l s , or i f we're coming out 

of a zone, we w i l l run a n a l y t i c a l — or we have, when I d i d 

i t i n the past, run a n a l y t i c a l on those f o r c o n f i r m a t i o n . 

I see nothing wrong w i t h Mr. Bratcher's 
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recommendation except — and I thought i t was brought up by 

one of the Commissioners — what about the northwest? 

Just using one type of f i e l d i n d i c a t o r — 

Q. My question was only on c h l o r i d e t e s t i n g — 

A. And — 

Q. — I wasn't asking about anything else. 

A. Well, t h i s i s c h l o r i d e , t h i s i s what I'm 

r e f e r r i n g t o , because the discussion was using c h l o r i d e 

s t r i p s f o r an i n d i c a t o r f o r f i e l d t e s t i n g . I t may not be 

a p p r o p r i a t e i n other p a r t s of the s t a t e . 

Q. My question had only t o do w i t h the a n a l y t i c a l 

methods f o r c h l o r i d e d e t e c t i o n and why we chose t o use the 

l a b o r a t o r y method as opposed t o the c h l o r i d e s t r i p s — 

A. And I — 

Q. — f o r the f i n a l — 

A. — j u s t discussed both of those. 

Q. And you said t h a t we could use i t f o r p r e l i m i n a r y 

work but not f o r the f i n a l c losure; i s t h a t c o r r e c t ? 

A. I f i t ' s appropriate. I t may not be a p p r o p r i a t e 

i n the northwest. I t may not. I — you know — 

Q. I'm now confused w i t h where you're going. My 

question only has t o do w i t h what b e n e f i t does the 

Department see w i t h the f u l l - s c a l e lab t e s t versus the 

c h l o r i d e s t r i p s f o r c h l o r i d e purposes only. I'm not 

concerned about anything else. 
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A. Yes, but you prefaced i t by, we would — 

Q. Throw out my preface — 

A. Okay — 

Q. — I withdraw — 

A. — I'm answering the question you i n i t i a l l y 

proposed. 

Q. Okay, I want — Let me ask my question — 

CHAIRMAN FESMIRE: Mr. Hiser, why don't you go 

ahead and rephrase your question? 

Q. (By Mr. Hiser) My question i s , what b e n e f i t does 

the D i v i s i o n see from the use of the a n a l y t i c a l method f o r 

c h l o r i d e , as opposed t o the c h l o r i d e s t r i p s f o r c h l o r i d e ? 

A. Well, you're only r e f e r r i n g t o c h l o r i d e s only 

when there's other t h i n g s t h a t are r e q u i r e d t o be t e s t e d . 

So I don't t h i n k the question i s a p p r o p r i a t e , because 

there's BTEX and TPH t h a t must be t e s t e d . 

Q. I wouldn't use a c h l o r i d e s t r i p t o t e s t f o r 

BTEX — 

A. Exactly — 

Q. — and I don't suggest t h a t I would. I simply 

ask, what's the b e n e f i t of using the a n a l y t i c a l method f o r 

c h l o r i d e s i n the lab, as opposed t o using the c h l o r i d e 

s t r i p f o r the t e s t i n g of the chlorides? 

A. Okay, i t ' s done i n a c o n t r o l l e d environment. 

Q. Okay, and do you f i n d the c h l o r i d e s t r i p s t o be 
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u n r e l i a b l e , t h a t would draw i n t o question t h e i r accuracy 

f o r making the general de c i s i o n as t o whether the 

d e l i n e a t i o n has been completed? 

A. Well, I guess I'm going back t o t h a t there's 

BTEX, TPH and c h l o r i d e s r e q u i r e d f o r t e s t i n g . A l l of those 

are r e q u i r e d t o be done i n a lab under a c o n t r o l l e d 

environment. So i n the recommendations t h a t when you do a 

composite, you l e t the lab do the composite. You submit 

i n d i v i d u a l samples f o r them t o composite w i t h i n the l a b so 

they can reduce the v o l a t i l i z a t i o n , e s p e c i a l l y when you're 

d e a l i n g w i t h BTEX. 

Q. I'm happy and I appreciate your wanting t o 

discuss BTEX i n answer t o my c h l o r i d e question, but I'm 

s t i l l l o o k i n g f o r the r a t i o n a l e — 

A. A c o n t r o l l e d environment. I've s a i d t h a t t h r e e 

times now. 

Q. Okay, and I'm t r y i n g t o understand what the 

c o n t r o l l e d environment advantage i s t h a t the D i v i s i o n has 

seen as between those two. Do you get s u b s t a n t i a l l y 

d i f f e r e n t numbers between what's seen i n the f i e l d t e s t and 

what's seen i n the lab environment, or what's — 

A. They — 

Q. — causing t h a t choice? 

A. They are s i m i l a r , and there's a l o t of 

questi o n i n g i f one i s more accurate than the other. 
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Depending on the company t h a t you get your s t r i p s from, the 

q u a l i t y of t h a t t e s t i n g and the r e s u l t s t h a t you get from 

t h a t may not be as accurate as the l a b o r a t o r y a n a l y t i c a l . 

Q. Thank you, t h a t ' s h e l p f u l . 

A. Okay. 

Q. Okay. Now we had t a l k e d about the northwest 

s i t u a t i o n , and I t h i n k t h a t Commissioner Olson had r a i s e d 

the p o s s i b i l i t y t h a t there might be lower c h l o r i d e l e v e l s 

and t h a t the c h l o r i d e t e s t used i n the southeast might not 

be accurate. 

What was the lowest c h l o r i d e l i m i t t h a t was 

detected on average i n the northwest p i t s t h a t you've seen 

w i t h Mr. von Gonten's presentation? 

A. That was brought up the other day. I t was maybe 

1000. 

Q. I know t h a t . And what's the d e l i n e a t i o n l e v e l 

t h a t ' s being proposed by the D i v i s i o n ? 

A. 250. 

Q. And so based on the evidence i n the record, would 

t h e r e be a case where there could be a leak from one of 

these p i t s t h a t would escape the 250 d e l i n e a t i o n c r i t e r i a 

proposed by the D i v i s i o n f o r chlorides? 

A. Can you r e s t a t e the question? 

Q. I n other words, i f the average c o n c e n t r a t i o n of a 

p i t — the lowest t h a t was observed, i s 1000, doesn't t h a t 
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1000 exceed 250? 

A. I'm so r r y , ask t h a t again. 

Q. Doesn't the — I f the average c h l o r i d e 

c o n c e n t r a t i o n , even i n a northwest p i t , based on the 

in f o r m a t i o n assembled by Mr. von Gonten from the OCD and 

from the i n d u s t r y committee sampling, was about 1000, 

doesn't t h a t mean t h a t i f you're d e l i n e a t i n g down t o 250 

you would s t i l l see the c h l o r i d e from the northwest p i t 

when you were doing your e v a l u a t i o n , would you not? 

A. Yes. 

Q. And so i n t h a t case, i s the BTEX r e a l l y t h a t much 

needed i n t h a t — where you would s t i l l see the c h l o r i d e ? 

Or could you use the c h l o r i d e t e s t as the a c t u a l t r a c e r ? 

A. Well, we've only sampled — i f I'm not mistaken, 

we only sampled maybe h a l f a dozen p i t s . That's not t o say 

t h a t there's lower standards i n other areas, based upon the 

wastes t h a t they generate. 

So we're only making an assumption — and I 

be l i e v e — I f I'm not mistaken, there's over 1000 p i t s 

d r i l l e d w i t h i n the — each year. And we're assessing — 

comparing t h a t t o s i x a n a l y t i c a l r e s u l t s i n saying t h a t i s 

the case across the s t a t e , i s what your assumption i s . 

Q. Right, although — 

A. We're not assuming t h a t i n our d e l i n e a t i o n . 

Q. Okay. Let's move on t o F, which — or maybe i t ' s 
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D. I n a number of the closure requirements — f o r example, 

one i s found i n E.(4) which i s f o r below-grade tanks — you 

have t h i s reference t o hot spots. How do we determine a 

hot spot? 

A. At one time we had discussed — 

Q. L i t t l e i n f r a r e d , you know, goggles and walk 

across the — and t h a t ' s i r r e v e r e n t , but I mean, i s i t — 

the serious question i s , without doing the a n a l y t i c a l 

sampling how do we know where the hot spots are? 

A. The hot spot i s a common term used i n c o n s u l t i n g 

t h a t commonly r e f e r s t o spots t h a t i n d i c a t e t h e r e might 

have been some type of release or some signs t h a t t h e r e 

might be some contamination of some s o r t . 

Q. So f o r purposes of the p r a c t i c a l a p p l i c a t i o n of 

t h i s r u l e , are you a n t i c i p a t i n g t h a t we would look f o r 

e i t h e r an unusual wet spot or a s i t e w i t h c h l o r i d e s t a i n i n g 

or something — or hydrocarbon s t a i n i n g ? Would those be 

the hot spots — 

A. Exactly, e x a c t l y . 

Q. So i t ' s meant t o be a v i s u a l survey, and then you 

use those? 

A. A v i s u a l or t a c t i l e , because you may not — you 

may not r e a l i z e t h a t i t ' s saturated or wet unless you touch 

i t . 

Q. Okay, so — but i t ' s meant t o be a f a i r l y simple 
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s i t e — 

A. P r a c t i c a l . 

Q. — p r a c t i c a l survey? 

A. Yes. 

Q. Does the D i v i s i o n have a p o s i t i o n as t o whether a 

below-grade tank i s p r e f e r a b l e t o a p i t ? 

A. As f a r as I know, no. 

Q. Do you have greater experience w i t h releases from 

p i t s or below-grade tanks? 

A. Well, I t h i n k as an agency we've had experience 

w i t h both, and t h a t was discussed today. 

Q. Correct. But does there tend t o be a gr e a t e r 

number from p i t s or tanks i n the agency's experience, t o 

the extent you can speak t o tha t ? 

A. Based upon Mr. Bratcher's comments t h i s morning 

and him r e q u i r i n g the t e s t i n g beneath the p i t s i n h i s 

d i s t r i c t , I would say from p i t s , since t e s t i n g i s — 

they're not r e q u i r i n g t h a t below tanks. 

Q. I guess j u s t a t h e o r e t i c a l question t h a t a r i s e s 

i s t h a t i s f o r a below-grade tank the Department has 

proposed b a s i c a l l y t h a t we have a tank t h a t ' s got 

i n t e g r i t y , t h a t we have leak d e t e c t i o n and we have 

secondary containment f o r . 

Then we have p i t s , and under p i t s — we r e a l l y 

don't know what happens under the p i t . Under the tank, we 
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know what happens under the tank. 

I f a tank has gone through i t s l i f e and i t ' s been 

a p p r o p r i a t e l y leak-detected and secondary containment i s 

s t i l l i n t a c t a t the end, why do we need t o look underneath 

i t f o r signs of a release i f a l l those steps have been met, 

and doesn't by the f a c t of r e q u i r i n g secondary containment, 

leak d e t e c t i o n and a l l the same closure f o r the below-grade 

as f o r a p i t — doesn't t h a t s o r t of create a perverse 

i n c e n t i v e t o continue t o use p i t s r a t h e r than more 

p r o t e c t i v e tanks? And does the D i v i s i o n r e a l l y want t o 

have t h a t perverse i n c e n t i v e i n i t s proposed r u l e s ? 

A. Can you rephrase the l a s t p a r t of t h a t question? 

I understand your scenario of what's r e q u i r e d — 

Q. Okay, I guess my question i s t h a t , i s n ' t one of 

the e f f e c t s of having f a i r l y d e t a i l e d p r e s c r i p t i v e 

requirements f o r the below-grade tanks and then r e q u i r i n g 

those tanks t o also meet a l l the same closu r e standards as 

i f they were a p i t s o r t of create an i n c e n t i v e on an 

operator not t o go through the hassle of the tank and j u s t 

t o put a p i t in? Because i t doesn't make any d i f f e r e n c e a t 

the end of the day whether they went t o the e x t r a expense 

of the tank, versus j u s t p u t t i n g i n the p i t ? 

A. Well, I would say no because there's a 

r e s t r i c t i o n f o r a temporary p i t and i t s time i n use. 

There i s not a r e s t r i c t i o n f o r a below-grade 
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tank, so you don't have t o close i t or di s c o n t i n u e use by a 

c e r t a i n t i m e l i n e — 

Q. Right. 

A. — i f you remain there f o r a longer p e r i o d of 

time. 

Q. Right, which would mean t h a t as between a 

permanent p i t and the permanent tank, I might choose t o do 

a tank? 

A. I t depends on your volume, because you may run 

i n t o a problem t h a t you need a l a r g e r area based on the 

amount of l i q u i d t h a t you're t r y i n g t o ho l d i n i t , t h a t a 

tank wouldn't be p r a c t i c a l . I t wouldn't make them b i g 

enough. 

Q. Right, t h a t ' s t r u e . 

Under F.(1) you say t h a t the operator s h a l l 

determine a t t h i s time of i n i t i a l a p p l i c a t i o n f o r the 

permit t h a t the o n - s i t e closure method i s not loc a t e d w i t h 

a 100-mile radius of a D i v i s i o n approved f a c i l i t y or an 

o u t - o f - s t a t e waste management f a c i l i t y . And then you 

have — i n the next sentence i t t a l k s about t h a t f a c i l i t y 

i s a v a i l a b l e . 

So i f I demonstrate t h a t the o u t - o f - s t a t e 

f a c i l i t y won't accept my waste, does t h a t make i t not 

a v a i l a b l e w i t h i n the meaning of t h i s r u l e ? 

A. Yes. 
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Q. And I only have t o make t h a t demonstration a t the 

time I'm going i n f o r a permit? 

A. Yes, because we — a t t h a t time we would be 

considering approval of the closure plan. 

Q. Closure plan. Would we be able t o come i n f o r a 

m o d i f i c a t i o n i f there was a change i n , say, a l o c a l 

ordinance t h a t p r o h i b i t e d o u t - o f - s t a t e waste from being 

brought t o t h a t o u t - o f - s t a t e f a c i l i t y ? Say, perchance, the 

La P l a t a County Commissioners were con s i d e r i n g such an 

ordinance? 

A. Well, wouldn't t h a t i n t e r f e r e w i t h some type of 

i n t e r s t a t e commerce? 

Q. I t would. 

(Laughter) 

Q. But t h a t doesn't mean they won't t r y . 

(Laughter) 

Q. But we would be able t o come i n f o r a mod i f — 

f o r our f a c i l i t y t h a t we were going t o take suddenly became 

unavailable? 

A. I t h i n k i t s t a t e s , as you read i t , t h a t i f i t ' s 

not a v a i l a b l e then — 

Q. Then we can come i n f o r a mod — 

A. Yes. 

Q. — i f t h a t changes — 

A. Yes, we would probably have t o have something 
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demonstrating t h a t . 

Q. Demonstrating t h a t . 

F.(1).(b) — Never mind, I t h i n k we've already 

covered t h a t adequately. 

Now when we get t o F.(2), which i s the o n - s i t e 

deep-trench b u r i a l , which i s the o n - s i t e o p t i o n t h a t ' s 

being o f f e r e d by the D i v i s i o n i f c e r t a i n c r i t e r i a are 

met — 

A. I t ' s one defined o p t i o n . 

Q. The one defined o p t i o n . 

A. Yes. 

Q. — you had said before t h a t we have t o use a 

separate o n - s i t e deep trench f o r closure of each d r y i n g pad 

or temporary p i t . 

A. Yes. 

Q. Does t h a t mean t h a t i f I have my t w o - p i t scenario 

t h a t we t a l k e d about e a r l i e r , t h a t I have t o b u i l d two 

deep-trench b u r i a l s i t e s f o r — one f o r each of those p i t s ? 

A. I t h i n k — 

Q. Are these covered w i t h i n the — They're a c t u a l l y 

only a s i n g l e p i t , and t h e r e f o r e they — 

A. Yes, I t h i n k we d i s t i n g u i s h e d t h a t those p i t s 

would be pe r m i t t e d under the same permit t h a t would r e q u i r e 

the approved closure plan, so they would be covered by 

t h a t . 
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Q. So what we're a c t u a l l y reading, t h i s i s the — i s 

a separate o n - s i t e deep trench f o r closure of each deep — 

each d r y i n g pad associated w i t h a closed-loop system or 

temporary p i t s — temporary p i t , under t h i s p e r m i t , r e a l l y , 

i s what you're t a l k i n g about? 

A. Possibly. I t — You do have t r a n s i t i o n a l 

p r o v i s i o n s which may not — 

Q. Okay — 

A. — t h a t may not apply t o — 

Q. — p u t t i n g aside the t r a n s i t i o n , you know, 

l o o k i n g forward — 

A. Yes — 

Q. — and applying the r u l e — 

A. — then the answer — 

Q. — which we meant t o cover, t h a t we only have t o 

b u i l d one deep trench f o r everything t h a t was a t — 

A. Yes. 

Q. — t h i s p a r t i c u l a r s i t e ? 

Okay, I t h i n k t h a t would be h e l p f u l . 

And t h a t ' s not the type of c o n s o l i d a t i o n t h a t 

would t r i g g e r p a r t 36 under the D i v i s i o n ' s understanding of 

the — 

A. The one or the — 

Q. — the two p i t s t h a t are p a r t of the same 

d r i l l i n g — 
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A. No. 

Q. — pad being put together. 

A. No. What we're — Our i n t e n t i s t o prevent 

m u l t i p l e p i t s from m u l t i p l e s i t e s — 

Q. Correct. 

A. — t h a t have d i f f e r e n t permits from being 

consolidated. 

Q. Now i n (d) we were t a l k i n g about the operator has 

t o c o l l e c t a sample t o determine whether the waste may be 

l e f t on s i t e ; i s t h a t correct? 

A. Yes. 

Q. And i s i t the D i v i s i o n ' s i n t e n t t o not have a 

background a l t e r n a t i v e here, or i s there a background i n 

here t h a t I'm j u s t not seeing? 

A. What are you r e f e r r i n g t o as a background? 

Q. So f o r example, i f I have 3103 c o n s t i t u e n t s , 

which I t h i n k are addressed i n t h i s p r o v i s i o n , and I've 

done sampling before I put my p i t i n place and I showed the 

chance t h a t manganese was present a t a l e v e l higher than 

the 3103 standard t h a t ' s here, I couldn't use t h a t higher 

background concentration of manganese as a j u s t i f i c a t i o n 

f o r l e a v i n g a s l i g h t l y higher manganese l e v e l w i t h i n t h i s 

p a r t i c u l a r t r e n c h ; i s t h a t correct? 

A. That could be a c o n s i d e r a t i o n . 

Q. But t h a t would have t o be done by an exception 
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proposal? 

A. Not necessarily. 

Q. Not necessarily? 

A. Depends i f the t e s t i n g was done p r i o r t o the 

p i t ' s c o n s t r u c t i o n , meaning the p i t — or i n t h i s case, the 

deep tr e n c h — you'd probably want t o do i t a t the time 

t h a t you constructed the p i t or the d r y i n g pad — 

Q. Right. 

A. — and f i n d out what the background i s a t the 

s i t e . 

Q. I'm j u s t t r y i n g t o discover where the background 

opening i s i n t h i s p r o v i s i o n , t h a t I would be able t o make 

t h a t demonstration without going — 

A. I guess what you — 

Q. — through the exception p r o v i s i o n . 

A. I guess what you should look f o r i s what p r o h i b i t 

— what would p r o h i b i t i t . And there's nothing t h a t 

p r o h i b i t s i t . 

I t h i n k , as I discussed e a r l i e r , t h a t even w i t h 

the d e l i n e a t i o n standards i t would be recommended t h a t you 

go ahead — and we've heard t h a t companies are doing t h i s , 

t hey're a c t u a l l y t a k i n g background samples f o r c o n s t r u c t i n g 

t h e i r p i t s . So when they do t h e i r d e l i n e a t i o n , they use 

e i t h e r the background or the standards t h a t we s p e c i f y f o r 

d e l i n e a t i o n , whichever i s greater, t o do t h e i r d e l i n e a t i o n 
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work, which may cut down on i t . 

Q. Okay. But Mr. Jones, once again, I'm a t e r r i b l y 

l i t e r a l compliance at t o r n e y , and — So you're saying t h a t 

we can do t h a t , and I agree t h a t would be prudent f o r an 

operator t o do. I'm j u s t not seeing where your r u l e allows 

f o r i t , because i t says I have t o meet TPH, I have t o meet 

the c h l o r i d e , and I have t o meet the 3103 standards. I 

can't meet the 3103 standard, and I don't see the out f o r 

the background t e s t i n g as t h i s p r o v i s i o n i s w r i t t e n . 

And I'm j u s t t r y i n g t o a s c e r t a i n i f t h a t ' s a 

d e l i b e r a t e d e c i s i o n by the D i v i s i o n , or i f i t ' s an 

o v e r s i g h t by the D i v i s i o n , or i f you're expecting us t o go 

through the exception p r o v i s i o n f o r t h a t type of case. 

A. I would say t h a t , you know, we're not — one 

t h i n g we're not doing i s making i t mandatory t h a t a person 

does background a t the s i t e . 

Q. Correct. 

A. We're leaving i t o p t i o n a l , so i t ' s up t o the 

operator t o make t h a t choice. We're not s t a t i n g t h a t you 

can't use background, so t h e r e f o r e we're not p r o h i b i t i n g 

i t . 

Q. But, Mr. Jones, i f you say t h a t I have t o meet 

these standards and the background i s n ' t an o p t i o n , haven't 

you i n f a c t prevented me using background? 

A. I f we put background i n there i t could be i m p l i e d 
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t h a t we're r e q u i r i n g background, and we don't want t o 

create t h a t confusion. 

Q. Okay, so r i g h t now what I hear you t e l l i n g me, 

although you haven't said i t i n these words, i s t h a t I have 

t o go through the exception procedure t o get an exception 

t o use the background standard i n l i e u of the standard 

s p e c i f i e d here i n paragraph (d)? 

A. Possibly. 

Q. Okay. So we use the exception procedure, 

possibly? 

A. I t goes back t o equivalent and b e t t e r p r o t e c t i o n . 

I f t he background i s higher than the 3103 c o n s t i t u e n t s , 

then you would be demonstrating t h a t you're p r o v i d i n g 

e q u i v a l e n t or b e t t e r p r o t e c t i o n of what c u r r e n t l y e x i s t s . 

Q. Right, but t h a t ' s done through the exception 

procedure, i s i t not? 

A. Well, i t ' s a general c o n s i d e r a t i o n t o , I b e l i e v e , 

anything they even r e q u i r e as an a d m i n i s t r a t i v e 

c o n s i d e r a t i o n , t o a c e r t a i n extent. 

Q. Okay, I — I guess I ' l l accept t h a t . I j u s t 

don't see where you're f i n d i n g t h a t . 

A. I t doesn't s p e c i f i c a l l y s t a t e — 

Q. Okay, i t doesn't s t a t e t h a t , t h a t ' s what — your 

understanding of how i t might be a p p l i e d — 

A. Yes. 
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Q. — i n practice? Okay. 

Now i f we move t o the closure standards — and I 

guess we're s t i l l i n t h a t — and we move back t o s e c t i o n I , 

which i s now on page 19 — and we're g e t t i n g w i t h i n 

s n i f f i n g distance of the end of the r u l e — J t a l k s about a 

closure report? 

A. Yes. 

Q. I have a t i m i n g question f o r you on t h i s . 

A. Okay. 

Q. Do I f i l e t h a t r e p o r t upon the completion of 

closur e operations, or do I f i l e t h a t r e p o r t upon the 

completion of the successful re-vegetation? Which time 

does the D i v i s i o n intend f o r us t o f i l e t h i s r e p o r t ? 

A. Well — Hm, t h a t ' s a very good question. I guess 

what we're l o o k i n g a t here, you've got t o look a t what's 

s t a t e d t o be i n the r e p o r t . So w i t h i n 60 days of closu r e 

completion, the operator s h a l l submit a closu r e r e p o r t on a 

Form C-144 w i t h necessary attachments t o document a l l 

closure a c t i v i t i e s i n c l u d i n g sampling r e s u l t s — 

Q. — the p l o t plan, the b a c k f i l l i n g , capping and 

covering. To me t h i s sounds l i k e i t would be a f t e r the 

completion of the c o n s t r u c t i o n phase and we've done the 

seeding, but before we w a i t the season t o see i f the 

seeding s u c c e s s f u l l y r e - e s t a b l i s h e s i t s e l f . 

A. Exactly — 
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Q. Okay — 

A. — yes. 

Q. — so t h i s i s a t the close of c o n s t r u c t i o n 

operations? 

A. Or closure. 

Q. Closure. 

A. Yes. 

Q. Closure of construction? 

A. Yes. 

Q. Where we have the equipment on s i t e — 

A. Yes. 

Q. Okay, thank you. 

Let's go on, then, t o s e c t i o n 17.16, which i s the 

permit approvals and c o n d i t i o n s . Under B you say, The 

D i v i s i o n s h a l l issue a permit upon f i n d i n g t h a t the 

operator has f i l e d an acceptable a p p l i c a t i o n , and i t l i s t s 

a number of d i f f e r e n t t h i n g s t h a t we have t o do i n order t o 

o b t a i n a permit; i s t h a t correct? 

A. Yes. 

Q. What happens i f we send i n a permit and i t never 

comes back out? You said t h a t you thought t h a t time frames 

were i n a p p r o p r i a t e , but what then i s the remedy f o r an 

operator i f we've submitted our a p p l i c a t i o n and s i x months 

have gone by and we s t i l l don't have our a p p l i c a t i o n back 

t h a t would authorize us t o proceed w i t h d r i l l i n g , since we 
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now need t o have a permit t o d r i l l ? 

A. I would imagine you could go i n f r o n t of the 

Commission. 

Q. So we wold f i l e a request f o r review i n f r o n t of 

the Commission? 

A. Or something — I'm assuming t h a t you would 

probably c a l l the D i v i s i o n f i r s t t o enquire. 

Q. I'm sure we would have done t h a t s e v e r a l times — 

A. Yes. 

Q. Okay. 

A. And you're s t a t i n g t h a t you s t i l l don't have i t ? 

Q. Yeah, perhaps t h a t might happen. 

A. Perhaps. 

Q. Perhaps, yes. Okay, but t h i s doesn't — the r u l e 

i t s e l f doesn't r e a l l y lay out a formal approach t o 

r e s o l v i n g t h a t s i t u a t i o n , does i t ? I t ' s r e l y i n g on other 

p a r t s of the D i v i s i o n ' s rules? 

A. Yes. 

Q. Okay. Now I t h i n k t h a t you had someplace — and 

i t may have been i n the exceptions p r o v i s i o n s — you made a 

p r o v i s i o n , I t h i n k , t h a t s t a t es t h a t we can't use 

exceptions t o change a c o n d i t i o n ; i s t h a t c o r r e c t ? And 

t h a t ' s i n the black language i n s e c t i o n 17.15.A.(1) on page 

20? 

A. Yes. 
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Q. Okay. Now I j u s t want t o understand the i n t e n t 

of t h a t p r o v i s i o n . Are you saying t h a t we could not apply 

t o the Commission t o get a change t o a c o n d i t i o n imposed by 

the D i v i s i o n , and i s n ' t t h a t entrenching on the a u t h o r i t y 

of the Commission? 

A. Can you rephrase t h a t question? 

Q. Does t h a t mean t h a t we can't come t o the 

Commission i n order t o seek a change i n a c o n d i t i o n t h a t 

the D i v i s i o n has imposed? 

A. So I guess my question — f o r c l a r i f i c a t i o n 

purposes, would t h a t be a m o d i f i c a t i o n t o your approved 

permit? Because you can only have a c o n d i t i o n — i f you 

have a permit w i t h c o n d i t i o n s . 

Q. Right. We have a permit, you've issued the 

permit, i t has a c o n d i t i o n , and we t h i n k the c o n d i t i o n i s 

in a p p r o p r i a t e . 

A. So a t t h a t p o i n t you would be asking f o r a 

m o d i f i c a t i o n t o your permit? 

Q. Well, we would p r e f e r , of course, j u s t t o 

challenge the issuance of t h a t permit. 

A. But there i s a procedure f o r m o d i f i c a t i o n by the 

operator, i s there not? I'm sorr y , I'm asking questions. 

CHAIRMAN FESMIRE: You haven't q u i t y e t , but a t 

l e a s t you recognize i t . 

(Laughter) 
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Q. (By Mr. Hiser) There may be a p r o v i s i o n f o r 

m o d i f i c a t i o n — 

A. I t ' s s e c t i o n 16 and i t ' s subsection E. 

Q. E. 

A. The operator may apply t o the D i v i s i o n f o r a 

m o d i f i c a t i o n of a permit pursuant t o 17. 

Q. Okay, so does t h i s mean, then, t h a t under the p i t 

r u l e t h a t we would not be able t o appeal the i n i t i a l g r ant 

of a permit t o the Commission i f we disagreed w i t h the 

c o n d i t i o n of i t ? 

I ' d be happy t o hear a c l a r i f i c a t i o n from counsel 

f o r t he D i v i s i o n i f he'd l i k e t o o f f e r one. 

MR. BROOKS: I r e a l l y was going t o ask, Mr. 

Chairman, since I apparently missed something, e x a c t l y what 

language i s i t t h a t Mr. Hiser i s asking about? 

CHAIRMAN FESMIRE: English, I'm sure. 

(Laughter) 

CHAIRMAN FESMIRE: Mr. Hiser? 

MR. HISER: Mr. Chairman, what I'm j u s t t r y i n g t o 

do i s a s c e r t a i n whether we have a r i g h t t o appeal 

c o n d i t i o n s imposed by the D i v i s i o n t o the Commission and t o 

ensure t h a t the l i m i t a t i o n on the exceptions language i n 

se c t i o n 15.A.(1) i s not meant t o p r e j u d i c e t h a t r i g h t , 

although now t h a t I ask t h a t question I'm not sure I see a 

r i g h t t o appeal t o the Commission i n t h i s r u l e a t a l l . 
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MR. BROOKS: Well, there i s a p r o v i s i o n — Since 

you s a i d t h a t you would accept a c l a r i f i c a t i o n from 

counsel — 

MR. HISER: I would be happy t o , thank you. 

MR. BROOKS: There i s a p r o v i s i o n i n the — i n 

sec t i o n 16, and I have t o take a minute t o read i t here, t o 

f i n d i t here — 

MR. HISER: I s i t A where i t says, s h a l l set the 

matter f o r hearing? 

MR. BROOKS: Give me j u s t a second. Yes, i f the 

D i v i s i o n denies an a p p l i c a t i o n or approves an a p p l i c a t i o n 

s u b j e c t t o c o n d i t i o n s not expressly provided by the O i l and 

Gas Act, then the D i v i s i o n s h a l l n o t i f y the a p p l i c a n t and 

s h a l l set the matter f o r hearing i f the a p p l i c a n t so 

requests. 

MR. HISER: And so by s e t t i n g the matter f o r 

hearing, your p o s i t i o n i s t h a t ' s i n f r o n t of the 

Commission? 

MR. BROOKS: Well, not n e c e s s a r i l y , but t h e r e i s 

a p r o v i s i o n of the O i l and Gas Act, which we would contend 

i s the governing s t a t u t e i n t h i s case, t h a t says t h a t a 

determination by the D i v i s i o n D i r e c t o r a f t e r a hearing can 

be appealed as a matter of r i g h t t o the Commission. 

MR. HISER: I appreciate t h a t c l a r i f i c a t i o n . 

MR. BROOKS: We beli e v e t h a t i f the D i v i s i o n — 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

2320 

We b e l i e v e t h a t the Commission would not even have the 

power t o adopt a r u l e t h a t would deny a person the r i g h t t o 

appeal from the D i v i s i o n t o the Commission. 

MR. HISER: I appreciate t h a t c l a r i f i c a t i o n . 

Q. (By Mr. Hiser) Which brings me back t o my 

question now about the exception — the p r o h i b i t i o n on 

exceptions t o the con d i t i o n s requirement i n 17.15.A.(1) and 

whether t h a t means t h a t once a Condition i s adopted and put 

i n t o a permit, t h a t t h a t would mean then t h a t t h a t 

c o n d i t i o n would be beyond the reach of the Commission t o 

even — or, I guess i t would be the D i v i s i o n , t o change 

through the exception p r o v i s i o n . 

A. I guess — Mr. Brooks, can I answer your 

question? Because under 16 i t gives a procedure or a 

p r o t o c o l t o address those. 

Q. So we would have t o apply f o r a m o d i f i - — we 

couldn't apply d i r e c t l y , we would have t o apply f o r a 

m o d i f i c a t i o n t o the permit, have t h a t denied, and then 

appeal the d e n i a l t o the D i r e c t o r and then the D i r e c t o r ' s 

d e c i s i o n t o the Commission? 

A. Are you r e f e r r i n g t o the exception, or are you 

r e f e r r i n g t o a condition? 

A. Well, I can't do an exception t o a c o n d i t i o n , 

apparently, under the proposed changes t o s e c t i o n 

17.15.A.(1). 
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A. Are we back t o the o r i g i n a l question — 

Q. Yes, t h i s — 

A. — about the Commission? 

Q. — i s the o r i g i n a l question about c o n d i t i o n s . 

A. So under A where i t s t a t e s t h a t you have an 

attempt t o s e t t l e a matter i n hearing i f you do not agree 

w i t h the c o n d i t i o n , you have a p r o t o c o l of steps t o be 

taken t o address i t . 

Q. I t h i n k maybe I should rephrase my q u e s t i o n , 

because I t h i n k we're confusing ourselves. 

My r e a l question i s t h a t the language t h a t the 

D i v i s i o n i s proposing i n 17.15.A.(1) i s simply meant t o 

make sure t h a t we don't s h o r t - — go — not go through the 

procedures i n 17.16, but not t o say t h a t c o n d i t i o n s adopted 

pursuant t o t h a t procedure are no longer changeable by the 

Commission; i s t h a t correct? 

A. The — se c t i o n 16 i s pro t e c t e d under the 

exceptions, because s e c t i o n 16 t e l l s you how t o address the 

concerns t h a t you're expressing, yes. 

Q. A l l r i g h t . So we can s t i l l change c o n d i t i o n s , we 

j u s t can't change the c o n d i t i o n i n g procedure? 

A. Yes. 

Q. Great, t h a t ' s h e l p f u l . Okay. 

And then I t h i n k on 17.16.G you say by w r i t t e n 

statement, and i t was your testimony today t h a t the 
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D i v i s i o n accepts e-mail as a w r i t t e n statement? 

A. Yes. 

Q. And presumably also fax? 

A. Yes. 

Q. Okay. Now i n E of 17.17, under E.(1), (2) and — 

( 1 ) , (2) and ( 3 ) , we have t h i s r e i t e r a t i o n of a c o n t i n u i n g 

phrase, o p e r a t i o n a l and closure requirements. What are 

the o p e r a t i o n a l and closure requirements? I s t h i s — 

A. Okay — 

Q. I s t h i s meant t o be a shorthand reference t o the 

t h i n g s t h a t are found i n sections 12 and 13 of t h i s r u l e ? 

A. Yes, because 12 i s t i t l e d Operational 

Requirements, and 13 i s t i t l e d Closure Requirements. 

Q. Okay. Would i t not be b e t t e r t o a c t u a l l y simply 

s p e c i f y t h a t t h a t ' s t o the o p e r a t i o n a l and cl o s u r e 

requirements of Section 19.15.17.12 and 13, because t h a t 

removes any ambiguity as t o whether th e r e might be t h a t 

s t r a y o p e r a t i o n a l requirement i n 16 or — 

A. Well, you could go a l l the way down t o the 

subsection, but you may be missing the general p r o v i s i o n s 

t h a t are r e q u i r e d under those sections. 

Q. I would j u s t suggest t h a t t h a t might be some 

u s e f u l ambiguity t h a t can be s o r t of sweated out of the 

r u l e . 

A. Okay. 
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MR. HISER: And I believe t h a t t h a t may — and 

I'm sure much t o your dismay — end my questions. 

And I thank the Commission f o r p u t t i n g up w i t h my 

questions. 

CHAIRMAN FESMIRE: Thank you, Mr. Hiser. 

Mr. Carr, do you have any questions of t h i s 

witness? 

MR. CARR: Yes, I do, Mr. Chairman. And I t h i n k 

i t ' s obvious a t t h i s p o i n t t h a t i n honor of Mr. Jones' 

b i r t h d a y , t h a t Mr. Hiser and Ms. Foster might have come t o 

blow out h i s candles. 

(Laughter) 

MR. CARR: I have a few questions, they're not as 

d e t a i l e d as those t h a t we've been going through t h i s 

afternoon. 

CHAIRMAN FESMIRE: Okay, before you begin, I've 

got t o e x p l a i n t h a t t h i s i s Mr. Jones the Lesser. The 

other Mr. Jones t h a t we have working i n our department i s 

about t w i c e as t a l l as he i s , and consequently the t i t l e . 

So i t i s the b i r t h d a y of Mr. Jones the Lesser, and we w i l l 

l e t you proceed t o t r y t o blow out h i s candles. 

(Laughter) 

MR. CARR: A l l r i g h t . 

MR. BROOKS: Mr. Jones the Greater was born on 

March the 14th. I know t h a t because I was also born on 
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March the 14th, although i t wasn't i n the same year. 

CROSS-EXAMINATION 

BY MR. CARR: 

Q. Mr. Jones, i f I remember your testimony days ago, 

I b e l i e v e you t e s t i f i e d you were present d u r i n g a l l the 

agency sessions t o develop t h i s proposed d r a f t . I s t h a t 

accurate? 

A. As f a r as I remember — Let's put i t t h i s way, I 

was present a t the ones I was present a t — 

(Laughter) 

A. — and they had some on the days I was o f f . I 

was not present on those and unaware of them. 

Q. And were you unaware of them, d i d you say? 

A. I would be unaware of those. 

Q. Have you also had the honor of a t t e n d i n g the 

hearing so f a r day by day? 

A. Yes. 

Q. I f I understand your testimony, you s a i d one of 

the general o b j e c t i v e s of the proposed r u l e was t o move the 

agency from performance-based standards t o p r e s c r i p t i v e 

standards; i s t h a t correct? 

A. Yes, i t i s , t o a c e r t a i n e x t e n t . What we're 

doing i s , b a s i c a l l y , i f you n o t i c e , a l o t of the proposed 

language and concepts i n our proposed r u l e , the basis of 

them stems from the — e i t h e r the c u r r e n t r u l e or the 
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g u i d e l i n e s — 

Q. Okay. 

A. — and i t ' s a combination of both. So what we're 

doing i s r e a l l y expanding on what c u r r e n t l y e x i s t s , except 

f o r the u n l i n e d p i t s . 

Q. What do you mean by a performance-based standard? 

A. I t h i n k I compared some of those i n my testimony, 

some of the statements. A good example would be — f i n d 

one here. 

The s p e c i a l requirements f o r p i t s , l i n e r s , and 

we're t a l k i n g about d r i l l i n g and workover p i t s , Each 

d r i l l i n g p i t or workover p i t s h a l l c o n t a i n a t a minimum a 

s i n g l e l i n e r appropriate f o r the c o n d i t i o n s a t the s i t e . 

That could mean a l o t of d i f f e r e n t t h i n g s . I t ' s 

not r e a l l y d efined or s p e c i f i e d . I t could mean a 3-mil 

l i n e r , i t could mean a 6-mil l i n e r . And you know, based on 

the other p r o v i s i o n s t h a t i t must contai n the l i q u i d s or 

f l u i d s , i t might be capable of doing t h a t t o some extent — 

Q. Okay. 

A. — but also i t can be subject t o being 

compromised due t o the thickness and the c a p a b i l i t y of t h a t 

l i n e r m a t e r i a l . 

Q. When you are t a l k i n g about performance-based 

standards, are you t a l k i n g about set numerical standards? 

A. No, no, j u s t general — general performance-
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based, meaning t h a t — such as t o con t a i n l i q u i d s or 

f l u i d s . 

Q. Would t o p r o t e c t human h e a l t h and the environment 

be a performance-based standard? 

A. I guess t o a c e r t a i n extent i t could be, and I'm 

not saying t h a t ours doesn't have any of t h a t language t h a t 

we're s t a t i n g here. I t states the same language, but i t 

expands beyond t h a t . 

Q. I f I look a t what you've come up w i t h here, you 

have defined i n t h i s new r u l e a r o l e f o r the d i s t r i c t 

o f f i c e , and you have given the d i s t r i c t i n c e r t a i n 

circumstances the a b i l i t y t o grant exceptions t o p r o v i s i o n s 

i n the ru l e ? 

A. A d m i n i s t r a t i v e approvals — 

Q. Okay — 

A. — yes. 

Q. — now, a d m i n i s t r a t i v e approval could be 

a d m i n i s t r a t i v e approval t o loca t e a w e l l other than as 

re q u i r e d i n the general r u l e s ; i s n ' t t h a t r i g h t ? 

A. These requirements have nothing about the 

l o c a t i o n of the w e l l s , they're about p i t s and — 

Q. S i t i n g — I'm so r r y , s i t i n g a p i t other than as 

pres c r i b e d i n the r u l e , you could come get an 

a d m i n i s t r a t i v e exception t o that? 

A. Based upon c e r t a i n s p e c i f i c a t i o n s , yes. 
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Q. You'd have t o show t h a t i t — another l o c a t i o n 

would be p r o t e c t i v e of human h e a l t h and groundwater, t h i n g s 

of t h a t nature; i s n ' t t h a t correct? 

A. Well, they're more d e t a i l e d than t h a t . For each 

one t h a t allows i t , there's some type of comparison t o the 

standard, and — i f I give an example of one. Such as the 

separate — setback from a continuous f l o w i n g watercourse 

or watercourse, t h i s approval would be based upon the 

operator's demonstration t h a t surface water or groundwater 

w i l l be p r o t e c t e d . 

Q. Okay. 

A. So they're not — 

Q. And — 

A. — they don't cover h e a l t h i n t h a t case. 

Q. Okay. And you would have perhaps a s i m i l a r 

requirement f o r an operator's showing t o get an exception 

from these slope requirements f o r temporary p i t s ? 

A. Yes. 

Q. But i n each of these cases the operator, t o get 

the a d m i n i s t r a t i v e exception, as I c a l l i t , or variance, 

has t o make some showing t o you t h a t what they are 

proposing i s c o n s i s t e n t w i t h the o b j e c t i v e s of the agency, 

i . e . , i t ' s e i t h e r p r o t e c t i n g human h e a l t h and the 

environment or groundwater or the surface or something l i k e 

t h a t ? 
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A. Or i t could be more, yes. 

Q. Okay. But on the one hand, w h i l e we grant 

those — t h a t a u t h o r i t y t o the d i s t r i c t s , t h e r e are other 

p r o v i s i o n s i n the r u l e t h a t have a d i f f e r e n t standard. I t 

i s t h a t they can give you an exception i f you can show t h a t 

what you're proposing w i l l be equivalent — w i l l p r ovide 

e q u i v a l e n t or b e t t e r p r o t e c t i o n than what i s otherwise — 

A. Yes, t h a t ' s an exception. 

Q. My concern i s , some of these variances or, as I 

c a l l , exceptions t o the r u l e s , are based on some very 

d e f i n i t e showings t i e d t o human h e a l t h , t o p r o t e c t i n g 

groundwater. 

And then we have t h i s other one t h a t ' s general, 

e q u i v a l e n t or b e t t e r p r o t e c t i o n . 

I s there some underlying r a t i o n a l e f o r why you 

sometimes t o l d the operator you needed t o show t h a t you're 

going t o comply w i t h our s t a t u t o r y goals, and other times 

you j u s t have t o do the equivalent t o what i s otherwise 

r e q u i r e d by the rule? 

A. There i s a d i f f e r e n c e . Such as the s i t i n g 

c r i t e r i a , we've discussed i n great d e t a i l about the 

concerns of the northwest and how areas d r a i n i n t o c e r t a i n 

areas and what's a drainage f e a t u r e and what's — what's a 

watercourse? 

And so we're g r a n t i n g — t h i s i s t o a s s i s t the 
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operator of g e t t i n g t h e i r permit approved by having people 

i n t h a t r e g i o n make those assessments. 

Same i f there's some issue about an unstable — I 

be l i e v e an unstable area — w e l l , unstable area, but 

un d e r l y i n g surface mine, would be something t h a t t he f i e l d 

o f f i c e could go out and assessed. 

So these t h i n g s can be assessed a t the s i t e and 

speed up the process. 

The other ones, under exceptions, are t h i n g s — 

we're t r y i n g t o achieve two t h i n g s here w i t h t h i s . One, 

t h a t t h e r e i s a standard t o be compared against. The other 

i s , we've got a l o t of complaints about consistency about 

exceptions or con s i d e r a t i o n of exceptions of — various 

d i s t r i c t o f f i c e approaching i t d i f f e r e n t l y . 

Q. Right. 

A. And so we're r e s o l v i n g t h a t because of complaints 

from a p p l i c a n t s about t h a t . So by having i t come t o Santa 

Fe, one o f f i c e make t h a t d e c i s i o n — 

Q. And so t h a t w i l l provide consistency i n 

g r a n t i n g — 

A. That's — 

Q. — exceptions? 

A. — our goal. 

Q. I be l i e v e you t e s t i f i e d t h a t when i t comes t o 

exceptions, t h a t there r e a l l y are no r e s t r i c t i o n s , i t ' s 
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open f o r new technology, there are no l i m i t s on what are on 

suggested exceptions t o the r u l e ; i s t h a t c o r r e c t ? 

A. As long as they demonstrate equ i v a l e n t or b e t t e r 

p r o t e c t i o n , yes. 

Q. Okay. Now there are some l i m i t s on seeking an 

exception. You can't get an exception i f you're w i t h i n 100 

miles of a Division-approved l a n d f i l l . I mean, you're 

going t o have t o d i g and haul, correct? 

A. No, there's an exception, t h a t ' s open t o 

exceptions, i t ' s — 

Q. You can get — 

A. — not p r o t e c t i v e . 

Q. You can get an exception t o d i g and haul? 

A. Yeah, I believe I t e s t i f i e d on t h a t . 

Q. And you would have t o get t h a t t o show t h a t what 

you're proposing provides p r o t e c t i o n equal t o or b e t t e r 

than d i g g i n g and ha u l i n g the material? 

A. Yes. 

Q. Now when we look a t t h a t , are — t h e r e are 

circumstances where there are t h i n g s t h a t would be 

p r o t e c t i v e of human h e a l t h , the environment and 

groundwater, but wouldn't r e q u i r e d i g g i n g and h a u l i n g the 

m a t e r i a l t o a l a n d f i l l ? 

A. Can you ask t h a t again? Sorry. Didn't f o l l o w 

the question. 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

2331 

Q. Dig-and-hauling i s removing the waste? 

A. Yes. 

Q. Are there other t h i n g s t h a t could be done t h i s 

side of removing the waste t h a t are p r o t e c t i v e of human 

health? 

A. There could be. 

Q. And i f I came i n as an operator and showed you 

t h a t what I was going t o — was planning t o do was 

p r o t e c t i v e of human h e a l t h , I s t i l l couldn't get an 

exception, because i t would be deemed t o be not the 

equivalent of t o t a l l y removing the substance; i s n ' t t h a t 

c o r r e c t ? 

A. Well, I disagree. Let's say — You've t e s t e d the 

background and the s o i l s a t the s i t e — 

Q. Uh-huh. 

A. — and you know what the s o i l s are a t s i t e . 

Let's say your d r i l l i n g contents are less than t h a t . You 

s t i l l have t o get landowner — or surface owner approval. 

But t h a t would be equivalent. , 

Q. That's equivalent t o d i g g i n g and hauling? 

A. Yes. 

Q. Okay. 

A. That could be a c o n s i d e r a t i o n f o r e q u i v a l e n t . 

Q. And so i n t h a t circumstance, t h a t showing could 

meet t h a t t e s t f o r an exception — 
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A. I t could. 

Q. — i s your testimony? 

We also have, as you mentioned a minute ago, the 

— t h a t you would also have t o get landowner approval? 

A. Yes. 

Q. And i f you can't get landowner approval, you — 

there's no exception t o that? 

A. No, j u s t surface owners. 

Q. Why are you r e q u i r i n g w r i t t e n approval from a 

landowner? What i s the purpose i n t h a t ? 

A. I t h i n k i n my testimony I explained t h a t , you 

know, we're not t r y i n g t o enforce the Surface Owners 

P r o t e c t i o n Act, but what we're t r y i n g t o do i s p r o t e c t 

ourselves from those w r i t t e n agreements. 

I f t h ere i s an agreement t h a t n othing would be 

bu r i e d on s i t e , and we approved b u r i a l on s i t e , then the 

operator comes back and buries i t on s i t e , then we've 

approved something t o compromise the agreement, and we 

could be subject f o r l e g a l recourse. So by — We need t o 

know i f we can grant t h a t approval. 

Q. And so your r u l e would be subject t o t h a t 

c o n t r a c t u a l provision? 

A. I f there i s one, yes. 

Q. And would you review t h a t c o n t r a c t u a l p r o v i s i o n 

f o r — 
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A. We're not asking t o do t h a t . We discussed t h i s 

i n — i n task f o r c e . I n d u s t r y said they want t o share i t 

i f we don't want t o look a t i t . We — we j u s t want t o make 

sure what we're approving i s approvable. 

Q. Now — 

A. I f th e r e i s a c o n t r a c t u a l agreement t h a t t he 

surface owner has agreed t o i t , t h ere should be no issue of 

them saying t h a t i t ' s w r i t t e n — 

Q. — are you assuming t h a t the landowner i s g i v i n g 

i t s approval because of i t s concern f o r human h e a l t h — 

A. I'm not considering — 

Q. — or the environment? 

A. — t h a t there's c o n s i d e r a t i o n i f t h e r e i s — I 

have no idea of why they've decided t h a t . 

Q. I t could be because they've been able t o e x t r a c t 

a s u f f i c i e n t sum of money t o give t h e i r consent? 

A. That's not what we're asking t o f i n d out, t h a t ' s 

no c o n s i d e r a t i o n of ours. 

Q. But you are g i v i n g t h i s person a veto over 

d i s p o s a l methods and don't even — and i t could be t o t a l l y 

u n r e l a t e d t o the p r o t e c t i o n of human h e a l t h and the 

environment or groundwater? 

A. I t could be viewed t h a t way. But the method — 

the t h i n g t h a t we're t r y i n g t o get i s some type of 

mechanism t o confirm t h a t we can grant t h i s approval. 
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Q. But i s n ' t i t your r e s p o n s i b i l i t y t o p r o t e c t human 

h e a l t h and the environment and groundwater under the O i l 

and Gas Act? 

A. Yes. 

Q. And by j u s t passing t h i s t o a landowner and 

saying, I f t h i s person doesn't approve i t f o r whatever 

reason we're not going t o do i t , aren't you r e a l l y 

a b d i c a t i n g your j u r i s d i c t i o n t o t h i r d p a r t i e s ? 

A. No, because I believe our closure methods t h a t we 

have i n place, i f i t i s allowed, takes care of t h a t . So we 

are f u l f i l l i n g our o b l i g a t i o n . 

Q. I n discussing the development of t h i s r u l e , d i d 

you — you discussed the requirement f o r landowner, w r i t t e n 

approval, surface owner approval? 

A. W r i t t e n consent from surface owners. 

Q. W r i t t e n consent. Did you discuss i n those 

meetings how the w i t h h o l d i n g of t h i s consent might impact 

the development of o i l and gas? 

A. We discussed i t i n the fashion of what we needed 

t o make co n s i d e r a t i o n of the approval, so we wouldn't be 

approving something t h a t would c o n t r a d i c t a previous 

agreement. 

Q. Did you consider whether or not t h i s p r o v i s i o n 

could increase the costs of developing o i l and gas? 

A. I was not p r i v y t o those discussions i f they were 
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— i f they took place. 

Q. I f they took place? 

A. I don't know i f they took place. I was not p a r t 

of t h a t discussion. 

Q. Did you discuss how — Were you present a t any 

discussions where t h i s approval or t h i s veto you're g i v i n g 

a landowner would impact the r i g h t s of an operator t o 

develop resources? 

MR. BROOKS: Mr. Chairman, o b j e c t i o n t o the 

exte n t t h a t Mr. — I won't have an o b j e c t i o n i f Mr. Carr 

l i m i t s h i s discussion t o meetings or conferences a t which 

opinions of counsel regarding t h i s matter were not given, 

but I would l i k e t o make sure we're excluding anything t h a t 

would be subject t o a t t o r n e y - c l i e n t p r i v i l e g e . 

Q. (By Mr. Carr) I'm c e r t a i n l y not asking the 

d e t a i l s of any conversation — 

A. Yeah. 

Q. — but your j u r i s d i c t i o n includes a l o t of 

t h i n g s , and I j u s t was wondering i f any of those t h i n g s — 

we t a l k e d about a l l these meetings about p r e v e n t i o n — or 

p r o t e c t i n g human h e a l t h , the environment and groundwater — 

were these other t h i n g s discussed? That•s the only 

question. 

A. I would l i k e t o c l a r i f y something — 

CHAIRMAN FESMIRE: Brad, l e t me — 
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THE WITNESS: Yeah. 

CHAIRMAN FESMIRE: — get i n here. 

Mr. Carr, I understand your question, and I also 

understand — 

MR. CARR: Right. 

CHAIRMAN FESMIRE: — counsel's o b j e c t i o n . Would 

you make sure t h a t your question i s l i m i t e d so t h a t i t 

doesn't i n t e r f e r e w i t h the conversations between the 

a t t o r n e y — 

MR. CARR: I'm not asking f o r any d e t a i l on any 

conversation whatsoever. I j u s t was asking — 

CHAIRMAN FESMIRE: Between the a t t o r n e y — 

MR. CARR: — whether or not the t o p i c was 

considered. 

CHAIRMAN FESMIRE: Which — But I t h i n k you need 

t o l i m i t i t t o any conversations between Mr. Jones and 

members of the OCD s t a f f — 

MR. CARR: A l l r i g h t . 

CHAIRMAN FESMIRE: — and t h e i r a t t o r n e y . 

MR. CARR: And t h e i r attorney? 

CHAIRMAN FESMIRE: And t h e i r a t t o r n e y . L i m i t e d 

t o not include those conversations. 

THE WITNESS: Can I c l a r i f y something? 

CHAIRMAN FESMIRE: Yeah. 

THE WITNESS: Okay — 
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MR. CARR: Well — And I d i d n ' t understand your 

r u l i n g , I guess. I can't ask i f these conversations were 

w i t h OCD s t a f f members? 

CHAIRMAN FESMIRE: No, you can't ask i f they were 

w i t h the a t t o r n e y . 

MR. CARR: Okay, I thought you sa i d not the s t a f f 

members or t h e i r a t t orney, and I thought we were t r y i n g t o 

avoid t h e i r a t t orney. 

CHAIRMAN FESMIRE: Yeah — No, no, but as long as 

— as long as Mr. Brooks' o b j e c t i o n about the p r i v i l e g e d 

communications are upheld, you can go ahead and phrase t h a t 

question. 

Q. (By Mr. Carr) Okay. Were you i n v o l v e d i n any 

discussions w i t h anyone other than Mr. Brooks or another 

a t t o r n e y — 

(Laughter) 

Q. — who wasn't present, t h a t was not conducted i n 

the course of t h i s hearing — 

(Laughter) 

Q. — where these considerations were — where these 

matters were discussed? 

A. Well, I ' d l i k e t o c l a r i f y something. 

You — your — i f I understood the l a s t p a r t of 

your question about the p r o h i b i t e d — i t would — 

discussions about p r o h i b i t i n g access t o the resources — 
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and maybe I'm s t a t i n g t h i s wrong, but t h i s i s about 

cl o s u r e , t h i s i s not about d r i l l i n g . I t doesn't t a l k about 

anything about surface owner approval t o have a p i t , a 

closed-loop system, anything r e l a t e d t o accessing any 

resources on the s i t e . 

This i s closure and b u r i a l o n - s i t e , i s what 

we're — 

Q. Correct. 

A. — discussing, which i s — I — are you s t a t i n g 

t h a t — I'm t r y i n g t o get a c l a r i f i c a t i o n . Are we saying 

t h a t these are the same things? 

Q. I'm saying t h a t i f I'm t r y i n g t o d r i l l an o i l 

w e l l , closure i s p a r t of what I have — and the costs of 

cl o s u r e , I have t o consider, along w i t h other t h i n g s . 

A. But i t doesn't — You're saying i t would r e s t r i c t 

them access t b the resources. 

Q. No, I'm saying would i t increase the costs? 

A. I t h i n k we've had a l o t of testimony here. 

Q. Uh-huh. 

A. I t would depend on the method t h a t you use. 

There's been a l o t of testimony on closed-loop systems due 

t o r e c y c l i n g the water o n - s i t e , reducing the amount of 

s o l i d s t h a t you would have. There's some controversy — 

I t ' s been t e s t i f i e d t h a t i t ' s a cost savings, compared t o 

using a p i t . 
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So i t would depend on your method t h a t you choose 

t o use t h a t would determine your outcome, i f th e r e would be 

a cost increase or not. 

Q. And d i d you discuss those w i t h the other s t a f f 

members? 

A. We d i d a p r e l i m i n a r y assessment and comparison of 

dig-and-haul, and Mr. Price t e s t i f i e d on t h i s , on 90 

miles — 

Q. Uh-huh. 

A. — compared t o the cost of i n s t a l l i n g a l i n e r and 

inc r e a s i n g the volume of the waste by — and we're t a l k i n g 

about p i t closure — increasing the volume of the waste 

m a t e r i a l t o t r y t o bury i t o n - s i t e , yes, we d i d do t h a t . 

Q. And i f — I would also understand, then, t h a t i f 

conversations w i t h counsel about meeting s t a t u t o r y 

o b l i g a t i o n s cannot be discussed here, they can't be used as 

proof of t h a t e i t h e r ; i s t h a t f a i r ? 

CHAIRMAN FESMIRE: I t h i n k , Mr. Carr, t h a t you're 

s o r t of asking f o r a pre-emptory r u l i n g here, and I'm not 

sure I'm capable of g i v i n g t h a t u n t i l the — 

MR. CARR: Well, then — 

CHAIRMAN FESMIRE: — issue a r i s e s . Maybe — 

MR. CARR: — I want you t o know t h a t , then — I 

j u s t want t o advise you, I intend t o use i t i f I need t o . 

(Laughter) 
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CHAIRMAN FESMIRE: I guess the record can r e f l e c t 

t h a t we're put on n o t i c e . 

MR. CARR: You're on n o t i c e . 

Q. (By Mr. Carr) On the below-grade tanks — and 

everybody's beating t h i s t o death, but I have j u s t a couple 

of questions. The r u l e was changed i n 2 004? 

A. Yes. 

Q. There have been a number of operators who have 

gone out and r e t r o f i t t e d a l o t of tanks a t s u b s t a n t i a l 

expense t o comply w i t h 2004? 

A. You said — f o r c l a r i f i c a t i o n , you s a i d r e t r o f i t 

and t o comply w i t h Rule 50 i n two thousand — Can you 

ex p l a i n what you mean by r e t r o f i t and comply? 

Q. To comply w i t h the changes i n 2 004, they've gone 

out and they have placed tanks so t h a t the sides are not 

covered by s o i l , so they're v i s i b l e . 

A. So they're not covered under Rule 50. 

Q. Yes. So they're not under — they are — and now 

the change i n d e f i n i t i o n , which — i t ' s j u s t s e v eral words 

— would put these tanks under Rule 50? 

A. Yes. 

Q. And we heard t h i s morning from Mr. Bratcher some 

conversations about problems w i t h these below-grade tanks. 

A. Yes. 

Q. My question i s , many of these tanks were placed 
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i n e x i s t i n g p i t s . 

A. Yes. 

Q. Have you been able t o go out and sample and 

determine, or come up w i t h evidence t h a t shows t h a t we have 

problems from these tanks l e a k i n g , or i s i t because they 

were placed i n these p i t s i n the f i r s t place? Do you know? 

A. I t h i n k there's two issues where, and you've k i n d 

of brought them t o the f o r e f r o n t . C u r r e n t l y there's no — 

these tanks do not r e q u i r e a permit, they don't f a l l up 

under a r e g u l a t i o n , they're outside of Rule 50. So there's 

no documentation of how many of these tanks are c u r r e n t l y 

out t h e r e , because they don't r e q u i r e a permit. 

Secondly, since they don't f a l l up under Rule 50, 

there's no i n t e g r i t y t e s t i n g , so we're unsure i f they're 

l e a k i n g or not. Because Rule 50 requ i r e s t h a t f o r below-

grade tanks, and these are not below-grade tanks by 

d e f i n i t i o n under Rule 50. So there would be no p r o v i s i o n s 

t o t e s t underneath. 

And the second p a r t of your question? 

MR. CARR: I hate t o ask — 

CHAIRMAN FESMIRE: Would you l i k e i t read back, 

Mr. Carr? 

MR. CARR: Oh, I don't know. Steve, do you want 

t o do t h a t f o r me? 

COURT REPORTER: I don't know i f I can f i n d i t i n 
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time. 

(Laughter) 

MR. CARR: A l l r i g h t , a l l r i g h t , t h a t ' s a l l 

r i g h t . 

Q. (By Mr. Carr) Do you have any s t a t i s t i c a l 

i n f o r m a t i o n or any data c o l l e c t e d t h a t shows t h a t you're 

having problems w i t h the tanks t h a t have been r e t r o f i t t e d 

t o comply w i t h the 2 004 r u l e change? 

A. Since they're not perm i t t e d , we have no number of 

how many are th e r e , so we would — there would be no way t o 

make t h a t assessment. 

Q. And you have no personal knowledge, then, of i t , 

because you can't make t h a t assessment? 

A. You can't make t h a t assessment. 

Q. I s what you're saying? 

A. I'm saying t h a t we can't because they're not 

pe r m i t t e d . There's no means t o determine how many the r e 

are. 

Q. And you b r i n g them under Rule 50 — 

A. Yes. 

Q. — w i t h t h i s change? 

A. Yes. 

Q. And u n t i l t h a t happens, there's no way t o do any 

i n t e g r i t y t e s t ? 

A. I'm sor r y , can you repeat the l a s t question? I 
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want t o make sure. 

Q. With the change you're proposing, these below-

grade tanks now f a l l w i t h i n Rule 50? 

A. With the change t h a t we're making, they would 

f a l l under Rule 17, proposed Rule 17 — 

Q. A l l r i g h t , but — 

A. — t h a t ' s why I — 

Q. — but now, by v i r t u e of t h a t change, I t h i n k you 

s a i d u n t i l t h a t happened there was no way t o do any 

i n t e g r i t y t e s t i n g or anything? 

A. No, because they're not considered a below-grade 

tank by the d e f i n i t i o n i n p a r t 1. 

Q. Aren't these open-top tanks? 

A. They are open-top tanks — 

Q. How do you i n t e g r i t y - t e s t an open-top tank? 

A. I would assume t h a t you would check the water 

l e v e l i n t h a t tank. I f i t had no water, you would put 

water i n i t t o see i f i t leaked. 

Q. And you might have a small leak? 

A. You might have a small leak. 

Q. And how do you know i f i t ' s evaporation or a 

leak? 

A. You would have t o make t h a t assessment. What 

we're t r y i n g t o do — and t h i s i s e x a c t l y the p o i n t , why 

we're t r y i n g t o p u l l these back under the proposed r u l e i s 
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because of those, because i t would have secondary 

containment and a leak d e t e c t i o n , which we would be able t o 

assess t h a t . 

Q. And you're recommending a p l a s t i c l i n e r 

underneath? 

A. That i s a p o s s i b i l i t y . I t ' s not the only one. 

Q. Are you aware t h a t w i t h p l a s t i c l i n e r s you get 

s t a t i c e l e c t r i c i t y ? 

A. That can occur — 

Q. And — 

A. — but those tanks can be ground. 

Q. And you — but you have circumstances where 

p o t e n t i a l l y you can have a tank w i t h gas vapors i n a hole 

w i t h s t a t i c e l e c t r i c i t y , i f you p u l l i t under t h i s r u l e . 

A. Well, I permitted p a r t 36 f a c i l i t i e s , which they 

e x t r a c t crude and condensate, and they have above-ground 

tanks w i t h l i n e r s underneath, and we have y e t t o — 

Q. And those are above ground? 

A. Those are above ground, and they have l i n e d 

bermed areas w i t h l i n e r s underneath, and we haven't seen 

t h a t be a problem. 

Q. So these are above-ground surface tanks you're 

t a l k i n g about? 

A. Yes. 

Q. And I t h i n k i n your testimony you said t h e r e were 
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other r u l e s t h a t governed above-ground surface tanks? 

A. Yes. 

Q. And i f we have a tank b a t t e r y o f , say, s i x 300-

b a r r e l tanks and we're j u s t one f o o t below grade, then we 

would be under t h i s r u l e , correct? 

A. Yes. 

Q. And i s t h a t i n l i e u of being under other r u l e s 

t h a t would — i t would no longer be under the r u l e s t h a t 

apply t o above-ground storage tanks or surface tank. Which 

r u l e would we be under? 

A. I t would be a below-grade tank. 

Q. And i t would be under t h i s r u l e and not the other 

one? 

A. I f i t ' s used as the — as i t ' s intended under the 

o b j e c t i v e , yes. 

Q. You pointed out t h a t i f you were going t o be 

l o c a t i n g a p i t over a municipal w e l l f i e l d , you would need 

t o get the approval of the m u n i c i p a l i t y . 

A. Yes. 

Q. And t h a t ' s i n a d d i t i o n t o g e t t i n g OCD approval? 

A. Yes. 

Q. Are these w e l l f i e l d s easy t o locate? Do you 

know where they are? 

A. Do I know where they are? 

Q. Uh-huh. 
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A. Personally, no. 

Q. I mean, I t h i n k you t e s t i f i e d t h a t some of the 

ordinances are a l i t t l e b i t hard t o f i n d . 

A. They can be. 

Q. And my question i s , do you know i f i t ' s easy or 

even poss i b l e t o know, j u s t from p u b l i c records, where 

these municipal w e l l f i e l d s are? 

A. I would imagine someone would c a l l the 

m u n i c i p a l i t y t o confirm t h a t . 

Q. And do you know t h a t some of them may be 50 miles 

from a m u n i c i p a l i t y ? 

A. Yes. 

Q. And so would you recommend t h a t operators c a l l 

every m u n i c i p a l i t y w i t h i n , say, 50 miles and ask them? 

A. Well, I guess i t ' s k i n d of l i k e these 

r e g u l a t i o n s . I f I was i n the business of d r i l l i n g , I would 

make sure I knew which r e g u l a t i o n s apply t o me. I t ' s my 

r e s p o n s i b i l i t y . Ignorance i s not b l i s s under r e g u l a t o r y 

compliance. 

Q. But i t also seems t o me t h a t t h e r e ought t o be 

some requirement here, or some p r o v i s i o n t h a t we're charged 

w i t h knowledge of municipal w e l l f i e l d s t h a t are made a 

matter of p u b l i c record. 

A. I t h i n k i f they contact the m u n i c i p a l i t y , a 

simple phone c a l l would c l e a r t h a t up, because they would 
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know where t h e i r w e l l f i e l d s are and be able t o i d e n t i f y 

those t o the p a r t y . 

Q. I f I'm d r i l l i n g i n Lea County, should I c a l l 

Carlsbad? 

A. I t would upon — I f you're d r i l l i n g near 

Carlsbad, you may want t o c a l l them. You also may want t o 

c a l l the county too, since each e n t i t y — 

Q. You know, my concern i s t h i s : We've had issues 

where we've had operators 50 miles from Carlsbad, and a f t e r 

they d r i l l they discover they're i n a municipal w e l l f i e l d . 

And i t would seem t o me t h a t because some of them are not 

i n close p r o x i m i t y i t might be h e l p f u l t o , i n the r u l e , 

also provide t h a t we have t o i d e n t i f y — or — 

m u n i c i p a l i t i e s , i f t h e i r w e l l f i e l d s are i d e n t i f i e d w i t h a 

published record. 

A. That's — My understanding i s t h a t t h a t could be 

subj e c t t o change, so i f we i d e n t i f i e d those and they 

change and more develop, then we — the r u l e wouldn't be 

c u r r e n t . 

Q. I t h i n k the — a l l you have t o do — I would — 

wouldn't i t be — Wouldn't i t be reasonable t o say the 

m u n i c i p a l i t i e s should do t h a t and keep i t current? 

A. You're — Hm. I thought t h a t ' s what we were 

doing by having them provide t h e i r approval. 

Q. I f you don't know where they are, you don't know 
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who t o ask f o r approval; t h a t ' s my p o i n t . 

A. You're — My understanding i s t h a t you're saying 

the operator shouldn't c a l l the m u n i c i p a l i t y t o f i n d out — 

t o f i n d out. The people t h a t a c t u a l l y would be knowing 

where t h e i r w e l l f i e l d s are, a phone c a l l wouldn't be — 

would be — 

Q. I'm saying t h a t as an operator, i f , you know, 

Tatum has a w e l l f i e l d i t should be p u b l i c record, i f 

Carlsbad's w e l l f i e l d i s i n Lea County i t should be of 

record, and i f i t i s n ' t you ought t o consider not having 

the operator having t o n o t i f y people when they can't t e l l 

whose w e l l f i e l d i s where or i f i t ' s t h e r e a t a l l . Just a 

suggestion. 

MR. BROOKS: Mr. Chairman, i s t h i s a question or 

argument? 

MR. CARR: I t ' s — i t ' s — 

(Laughter) 

MR. CARR: — Mr. Chairman — 

CHAIRMAN FESMIRE: I ' l l o v e r r u l e the o b j e c t i o n . 

MR. CARR: Mr. Chairman, i t was a speech. 

(Laughter) 

CHAIRMAN FESMIRE: I guess I ' l l have t o s u s t a i n 

the o b j e c t i o n , Mr. Brooks. 

THE WITNESS: I ' l l t r y t o stop asking questions 

too. 
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MR. CARR: I t ' s r e a l l y l a t e . 

CHAIRMAN FESMIRE: Mr. Carr, speaking of t h a t , 

how much longer do you t h i n k y o u ' l l be? 

MR. CARR: Oh — 

CHAIRMAN FESMIRE: A while? 

MR. CARR: A l i t t l e w h i l e , yes. 

CHAIRMAN FESMIRE: Ms. Foster, how long do you 

t h i n k i t w i l l take you f o r cross-examination on t h i s 

witness? 

MS. FOSTER: Well, you don't remember, I — 

(Laughter) 

MS. FOSTER: — fou r hours the other day. 

CHAIRMAN FESMIRE: Okay. 

MS. FOSTER: Would you l i k e me t o go again? 

(Laughter) 

CHAIRMAN FESMIRE: No, I do not, and — 

(Laughter) 

CHAIRMAN FESMIRE: — I'm invok i n g the Carr 

defense, i t ' s l a t e . 

Mr. Huffaker, Mr. Jantz, are you a l l going t o 

have anything of t h i s witness? 

MR. JANTZ: OGAP doesn't a n t i c i p a t e any cross-

examination, Mr. Chairman. 

CHAIRMAN FESMIRE: Okay. 

MR. CARR: I t ' s a wh i l e . 
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CHAIRMAN FESMIRE: Okay. 

MR. HISER: Mr. Chair, I do f i n d t h a t I've 

deciphered one question which i s very s h o r t , so w i t h the 

indulgence of the Commission I would l i k e t o get t h a t one 

i n . 

CHAIRMAN FESMIRE: Okay, why don't we s t a r t t h a t 

o f f f i r s t t h i n g i n the morning? 

MR. HISER: I won't be here tomorrow. 

CHAIRMAN FESMIRE: Oh, t h a t ' s r i g h t . Okay, why 

don't we go ahead and do t h a t question, then w e ' l l take 

p u b l i c comment, and then w e ' l l break u n t i l tomorrow 

morning. 

The scheduling issue, Mr. — 

MR. HISER: — Hiser. 

CHAIRMAN FESMIRE: — Hiser, I'm s o r r y — we w i l l 

— I t ' s only been two weeks s t r a i g h t . Can Mr. Carr handle 

t h a t f o r you tomorrow? 

(Laughter) 

MR. HISER: We may f i n d out. I t h i n k Mr. Carr is. 

g e n e r a l l y aware of what the r e s t r a i n t s on the i n d u s t r y 

committee are, so — 

CHAIRMAN FESMIRE: Okay, w e ' l l l e t you ask your 

question, w e ' l l t a l k j u s t a minute about scheduling, then 

w e ' l l go t o p u b l i c comment, and then w e ' l l break f o r t he 

day. Okay? 
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MR. HISER: Thank you. 

CHAIRMAN FESMIRE: Mr. Carr, I hope you don't 

mind i f Mr. Hiser takes — 

MR. CARR: I t ' s c e r t a i n l y f i n e w i t h me. I'm a t 

the p o i n t I can't d i s t i n g u i s h between a w e l l and a p i t . 

(Laughter) 

FURTHER EXAMINATION 

BY MR. HISER: 

Q. Mr. Jones, I ' d l i k e t o go back t o Rule 17.17 and 

t o the p r o v i s i o n i n D, which t a l k s about the operator of an 

e x i s t i n g below-grade tank, and t h a t ' s on page 24 of your 

e x h i b i t — 

A. Yes. 

Q. — are you there? 

This r e q u i r e s t h a t the operator s h a l l comply w i t h 

the p e r m i t t i n g requirements w i t h i n 90 days a f t e r the 

e f f e c t i v e date of t h i s r u l e . 

By complying w i t h the p e r m i t t i n g requirements, do 

you mean t h a t we have t o have a permit, or merely t h a t we 

need t o have an a p p l i c a t i o n i n place? 

A. An a p p l i c a t i o n i n place. 

MR. HISER: Okay, thank you. 

CHAIRMAN FESMIRE: With t h a t , are t h e r e any 

p u b l i c comments f o r the record t h i s evening? That was too 

easy. 
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Okay, the — I t looks l i k e r i g h t now we don't 

have an answer on the scheduling. I t looks l i k e we're 

going t o have Thanksgiving week o f f . 

The week i n question i s the one a f t e r t h a t . We 

may end up meeting — we don't know y e t . Please do not 

take t h i s as a — as set i n stone u n t i l we discuss i t 

tomorrow, okay? So... 

MS. FOSTER: While you're making scheduling 

decisions, though, i f I could j u s t place on th e r e c o r d t h a t 

f o r the 2 6th I have serious c h i l d - c a r e issues. My husband 

i s s t a r t i n g a homicide t r i a l t h a t day, and the k i d s are out 

of school Thanksgiving day — 

CHAIRMAN FESMIRE: So the caught him, huh? 

(Laughter) 

MS. FOSTER: — so they're s t i l l on t h e i r 

Thanksgiving break f o r Monday the 2 6th. 

And I know t h a t you, Mr. Chairman, you're 

t e s t i f y i n g before a l e g i s l a t i v e i n t e r i m committee, and I'm 

a c t u a l l y b r i n g i n g the k i d s w i t h me t o the c a p i t o l t h a t day. 

CHAIRMAN FESMIRE: I am sympathetic t o t h a t . I 

once took my fo u r - y e a r - o l d t o a murder sentencing. He went 

home and t o l d h i s mama a l l about h i s new f r i e n d Tommy — 

(Laughter) 

CHAIRMAN FESMIRE: She wouldn't l e t me take him 

again. 
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The 26th we may have t o consider a l a t e s t a r t 

because, l i k e you said, I am t e s t i f y i n g t h a t day. But 

we're f i r s t — I t h i n k we're f i r s t on the docket, so we may 

consider a l a t e s t a r t . We'll t a l k about t h a t tomorrow. 

Okay? 

MR. JANTZ: And j u s t f o r the record, Mr. 

Chairman, I be l i e v e I mentioned t h i s t o you before, I am 

una v a i l a b l e due t o p r i o r commitments on the 26th, and Mr. 

Frederick has the Tyrone hearing. 

CHAIRMAN FESMIRE: Mr. Frederick may be f r e e . 

MR. JANTZ: No, he w i l l not be here. He w i l l be 

engaged i n h i s own lengthy hearing t h a t day. So no one 

from the law center w i l l be a v a i l a b l e t o represent OGAP on 

the 26th. 

CHAIRMAN FESMIRE: Let's t a l k about t h i s 

tomorrow. I r e a l l y don't t h i n k i t ' s going t o be a problem. 

But we w i l l t a l k about i t tomorrow. 

MR. JANTZ: I appreciate t h a t , Mr. Chairman. 

MR. BROOKS: I want t o r a i s e one t h i n g on t h a t . 

Since I know Ms. B e l i n on behalf of her c l i e n t has a 

concern about the week of the 26th, I t h i n k she should be 

a l e r t e d t h a t we're going t o be discussing t h i s tomorrow so 

she can be present or l e t her desires be known t o the 

Commission. 

CHAIRMAN FESMIRE: Would you take i t upon 
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y o u r s e l f t o make sure she knows t h a t we're going t o — 

MR. BROOKS: I w i l l endeavor t o do so, Mr. 

Chairman. 

CHAIRMAN FESMIRE: Okay. Mr. Jantz, do you t a l k 

t o L e t t i e r e g u l a r l y ? 

MR. JANTZ: I can c e r t a i n l y shoot her an e-mail 

and g i v e her a c a l l as w e l l . 

MR. BROOKS: That's what I plan t o do. 

CHAIRMAN FESMIRE: Why don't you both do t h a t , i f 

somebody can get ahold of her. 

Any other questions? Anything else t h a t the 

Commission needs t o take care of t o n i g h t ? 

Like I sai d , l e t me r e i t e r a t e , we have not 

decided anything about the scheduling. We w i l l t a l k about 

i t tomorrow afternoon. Okay? 

And w i t h t h a t w e ' l l adjourn f o r the day and 

reconvene tomorrow morning i n t h i s room a t nine o'clock. 

(Thereupon, evening recess was taken a t 4:51 

p.m.) 

* * * 
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