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Conservation Commission, MARK E. FESMIRE, Chairman, on 
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WHEREUPON, the f o l l o w i n g proceedings were had a t 

9:02 a.m.: 

CHAIRMAN FESMIRE: At t h i s time we w i l l reconvene 

Case Number 14,015. 

Let the record r e f l e c t t h a t i t i s 9:00 a.m. on 

Tuesday, December 4th, 2007. 

Let the record also r e f l e c t t h a t a l l t h r e e 

Commissioners, Commissioner Fesmire, Bail e y and Olson are 

a l l present, t h e r e f o r e a quorum of the Commission i s 

present. 

I b e l i e v e through an agreement yesterday we had 

decided t h a t we would complete the examination of Mr. 

Byrom, s t a r t i n g w i t h h i s r e d i r e c t examination by Ms. 

Foster; i s t h a t correct? 

MS. FOSTER: Yes, s i r , t h a t ' s c o r r e c t . 

CHAIRMAN FESMIRE: Mr. Byrom, would you please 

take the stand, please? 

MR. BYROM: Yes, s i r . 

CHAIRMAN FESMIRE: And you understand t h a t you've 

been p r e v i o u s l y sworn i n t h i s case? 

MR. BYROM: Yes, s i r . 
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MS. FOSTER: May I proceed, Mr. Chairman? 

CHAIRMAN FESMIRE: You may, ma'am. 

MS. FOSTER: Thank you. 

JOHN BYROM (Resumed), 

the witness h e r e i n , having been p r e v i o u s l y duly sworn upon 

h i s oath, was examined and t e s t i f i e d as f o l l o w s : 

REDIRECT EXAMINATION 

BY MS. FOSTER: 

Q. Good morning, Mr. Byrom. 

A. Good morning. 

Q. Okay, during much of your cross-examination as 

w e l l as your d i r e c t testimony, you showed several graphs 

concerning marginal production i n the San Juan Basin, 

c o r r e c t ? 

A. That's c o r r e c t . 

Q. What percentage of these marginal w e l l s are 

a c t u a l l y d r i l l e d by independent operators? 

A. I don't have an exact number, but g e n e r a l l y the 

independents are producing — or d r i l l more of the marginal 

w e l l s , j u s t because they have less of the premium acreage 

t o begin w i t h . 

Q. Now i n response t o Mr. Brooks's cross-examination 

questions, were you present w i t h — were you present f o r 

Mr. Carl Chavez's testimony? 

A. Yes, I was. 
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Q. And concerning h i s estimates on the a d d i t i o n a l 

amount of t r u c k i n g f o r closed-loop systems? 

A. Yes, I was. 

Q. And were you present f o r Mr. Sam Small's 

testimony — 

A. Yes. 

Q. — concerning the same issue? 

A. Yes, I was. 

Q. Okay, and do you r e c a l l the numbers t h a t were 

h i g h l i g h t e d by Mr. Chavez and the a d d i t i o n a l number of 

t r u c k s , closed-loop system? 

A. I t h i n k Mr. Chavez even mentioned as high as 100 

or 80, something i n t h a t range. 

Q. Okay, and t h a t was f o r one closed-loop system? 

A. That's c o r r e c t . 

Q. Okay. 

A. And the dig-and- — I mean the h a u l i n g away 

also — 

Q. Okay. 

A. — of the c u t t i n g s . 

Q. Now I believe i n your testimony you also s t a t e d 

t h a t you b e l i e v e t h a t there'd be approximately a 3 0-percent 

amount of r e d u c t i o n i n d r i l l — i n wells? 

A. Yes, there's a p o t e n t i a l f o r t h a t . 

Q. Okay. And — but the number of t r u c k s t h a t w i l l 
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be coming o f f closed-loop systems, w i l l t h a t o f f s e t the 

amount of — the re d u c t i o n i n d r i l l i n g t h a t ' s going t o 

occur? 

A. Yeah, i n t h a t scenario i f t h e r e was a 3 0-percent 

r e d u c t i o n i n d r i l l i n g , then I t h i n k , l o o k i n g a t the number 

of t r u c k s , t h a t each w e l l would be having t o — an 

a d d i t i o n a l number of t r u c k t r i p s f o r the dig-and-haul or 

the closed-loop, e i t h e r one, would more than o f f s e t t h a t 

by, I would t h i n k , a s i g n i f i c a n t margin. 

Q. Okay. So then the end r e s u l t i s t h a t t h e r e would 

be more t r u c k s on the road? 

A. Yes. 

Q. And now are you involved a t a l l i n your company 

w i t h s a f e t y issues? 

A. Yes, I am. 

Q. Okay, and d i d you hear Mr. Jason Sandel's 

testimony yesterday? 

A. Yes, I d i d . 

Q. Okay, and do you also have those same concerns 

concerning s a f e t y issues? 

A. Well, I t h i n k anybody i s going t o have those same 

concerns w i t h s a f e t y issues, d e f i n i t e l y , I t h i n k , w i t h the 

— i f you are doing closed-loop, then you've got more 

complex equipment on the l o c a t i o n , so t h a t ' s one p o t e n t i a l 

area. 
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You have more personnel on the l o c a t i o n , and then 

having t o deal w i t h a d d i t i o n a l t r u c k t r a f f i c , once again, 

t h a t goes back t o highway s t a t s , which I'm not n e c e s s a r i l y 

t h a t f a m i l i a r w i t h , but c e r t a i n l y t h a t i s a concern. 

MS. FOSTER: A l l r i g h t , I have no f u r t h e r 

questions of Mr. Byrom. Thank you, Mr. Chairman. 

CHAIRMAN FESMIRE: I s there any recross on the 

subject of the r e d i r e c t examination? 

MR. BROOKS: Not from us, Mr. Chairman. 

MR. JANTZ: No, Mr. Chairman. 

CHAIRMAN FESMIRE: Okay. From the Commissioners? 

Mr. Byrom, thank you very much. 

MR. BYROM: Okay, thank you. 

CHAIRMAN FESMIRE: I beli e v e the next witness, 

we've decided, i s Mr. E r i c Pease? I s t h a t c o r r e c t ? 

MR. HISER: That i s c o r r e c t , Mr. Chairman. 

CHAIRMAN FESMIRE: Mr. Pease, would you come 

forward, please? 

Mr. Pease, would you r a i s e your r i g h t hand and be 

sworn, please? 

(Thereupon the witness was sworn.) 

CHAIRMAN FESMIRE: And l e t the record r e f l e c t 

t h a t t h i s i s not Ms. Foster's witness, t h i s i s Mr. Hiser's 

witness. 

MR. HISER: Thank you, Mr. Chairman. 
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R. ERIC PEASE. 

the witness h e r e i n , a f t e r having been f i r s t d uly sworn upon 

h i s oath, was examined and t e s t i f i e d as f o l l o w s : 

DIRECT EXAMINATION 

BY MR. HISER: 

Q. Mr. Pease, could you s t a t e your name f o r the 

record, please? 

A. My name i s E r i c Pease. 

Q. And who are you employed by? 

A. I'm employed by Daniel B. Stephens and 

Associates. 

Q. And could you t e l l us a l i t t l e b i t about your 

educational and p r o f e s s i o n a l background, please? 

A. Yes, I have a bachelor of science degree i n c i v i l 

engineering, a master of science degree i n c i v i l 

engineering, a p r o f e s s i o n a l engineering l i c e n s e i n the 

State of New Mexico, and I have about e i g h t years' 

experience i n p r i v a t e c o n s u l t i n g and then f o u r years' 

experience w i t h the f e d e r a l government. 

Q. And what was your experience w i t h the f e d e r a l 

government? 

A. I worked f o r the Corps of Engineers, Albuquerque 

D i s t r i c t . 

Q. Thank you. And so as p a r t of t h a t education and 

p r o f e s s i o n a l background, do you do the c o m p i l a t i o n of c i v i l 
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engineering estimates i n terms of impacts of various 

p r o j e c t s ? 

A. Yes. 

MR. HISER: Mr. Chairman, we would tender Mr. 

Pease as an expert i n c i v i l engineering. 

CHAIRMAN FESMIRE: Mr. Pease, where d i d you get 

your degrees? 

THE WITNESS: I received my degrees from the 

U n i v e r s i t y of New Mexico. 

CHAIRMAN FESMIRE: Both your BS and MS? 

THE WITNESS: Yes, s i r . 

CHAIRMAN FESMIRE: Okay. I s the r e any o b j e c t i o n 

t o — I'm so r r y , Mr. Hiser, an expert i n e x a c t l y which 

f i e l d ? 

MR. HISER: C i v i l engineering. 

CHAIRMAN FESMIRE: C i v i l engineering. I s the r e 

any o b j e c t i o n t o Mr. Pease being accepted as a witness — 

as an expert i n c i v i l engineering? 

MR. BROOKS: No, Mr. Chairman, there's not from 

us. 

CHAIRMAN FESMIRE: Let the record r e f l e c t t h a t 

t h e r e was no o b j e c t i o n . He w i l l be so admitted. 

Q. (By Mr. Hiser) Mr. Pease, were you asked t o 

serve as the p r o j e c t manager and compiler of the r e p o r t f o r 

Daniel B. Stephens on the e f f e c t s of the proposed p i t r u l e ? 
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A. Yes, I was. 

Q. Okay. And does E x h i b i t 10 r e f l e c t the r e s u l t s of 

t h a t work? j 

A. I assume t h a t t h i s r e p o r t i s E x h i b i t 10? 

Q. Yes, New Mexico i n d u s t r y committee E x h i b i t Number 

10. 

And on t h i s i t says the E f f e c t s of NMOCD Proposed 

Rule — i t says 53. I s t h a t a c t u a l l y meant t o be the 

proposed p i t r u l e t h a t we're p r e s e n t l y discussing? 

A. I t should be proposed Rule 50. 

Q. Okay — 

CHAIRMAN FESMIRE: Which i s r e a l l y proposed Rule 

17. 

Q. (By Mr. Hiser) 17, okay. But t h i s i s meant t o 

r e f l e c t the r u l e t h a t ' s p r e s e n t l y under c o n s i d e r a t i o n by 

the Commission, i s i t not? 

A. Yes, i t i s . 

Q. Okay, thank you. Now on page i of the — there's 

a t a b l e of contents f o r your r e p o r t , and i n t h a t you have a 

— t h i n g , and i t t a l k s about four s p e c i f i c items: L a n d f i l l 

Capacity and Dr i l l i n g / R e s e r v e P i t M a t e r i a l Volumes, A i r 

P o l l u t a n t s , Highway Pavement and T r a f f i c Accidents. I s 

t h a t meant t o be the scope of the work t h a t you were asked 

t o conduct? 

A. Yes, i t i s . 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

3750 

Q. And so what you d i d i s , you took some m a t e r i a l s 

and you then provided engineering estimates as t o the 

impacts r e l a t e d t o those t h i n g s , which w e ' l l go through i n 

j u s t a minute; i s t h a t correct? 

A. That i s c o r r e c t . 

Q. Okay. I f we t u r n t o page number 1 of your r e p o r t 

— and perhaps w e ' l l w a i t j u s t a moment here, i t looks l i k e 

Commissioner Olson i s looking f o r h i s copy. I hate t o lose 

a Commissioner along the way. 

A. Are you on page 1 of the body — 

Q. Page 1 of the r e p o r t , as opposed t o the executive 

summary. 

A. Okay. 

MR. HISER: So Arabic numeral 1. 

E x h i b i t 10 i s attached t o Ben Thomas's r e p o r t , 

Commissioner Olson. 

COMMISSIONER OLSON: Oh, I see i t . Okay. 

Q. (By Mr. Hiser) Great. I f we t u r n t o page 1, 

pages 1 through about 3, i f you're t o evaluate l a n d f i l l 

c a p a c i t y , could you t e l l us what you d i d i n t h i s p a r t of 

the r e p o r t ? 

A. Yes, the f i r s t p a r t of the r e p o r t j u s t addresses 

p o t e n t i a l capacity of l a n d f i l l s , and the f i g u r e of course 

shows the l a n d f i l l s t h a t we were aware of when the r e p o r t 

was constructed, where they're located w i t h i n the s t a t e . 
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Q. And how d i d you determine the l a n d f i l l s t h a t 

p o t e n t i a l l y could accept p i t waste? 

A. I determined those, I c a l l e d the OCD and spoke t o 

a f e l l o w up there and j u s t asked what l a n d f i l l s i n the 

s t a t e were perm i t t e d t o accept t h i s residue. 

Q. And so they provided you w i t h these f o u r 

f a c i l i t i e s ; i s t h a t correct? 

A. That i s c o r r e c t . 

Q. Okay. And since you prepared t h i s r e p o r t have 

you learned t h a t there may be a d d i t i o n a l f a c i l i t i e s t h a t on 

a temporary basis could accept p i t waste? 

A. Yes. 

Q. And would t h a t have influe n c e d how you wrote t h i s 

r e p o r t ? 

A. I t would have influenced some of the c a l c u l a t i o n s 

i n terms of distances t r a v e l e d , but I don't t h i n k t h a t i t 

would have a f f e c t e d the u l t i m a t e conclusions of the r e p o r t . 

Q. And a t t h i s time i s i t your understanding t h a t 

those a d d i t i o n a l f a c i l i t i e s have the a b i l i t y t o accept t h a t 

m a t e r i a l i n t o the f u t u r e , or only a l i m i t e d time period? 

A. I'm under the understanding t h a t i t ' s a temporary 

measure. 

Q. Okay. And you were — i n w r i t i n g t h i s r e p o r t , 

were you lo o k i n g a t the immediate impacts, or were you 

lo o k i n g a t s o r t of mid-term impacts of the proposed r u l e , 
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l i k e , say, three t o f i v e years out? 

A. Long-term, yes. 

Q. Okay. What d i d you conclude about the c a p a c i t i e s 

and the amount or volume of m a t e r i a l t h a t would be 

disposed? 

A. Well, the amounts of m a t e r i a l , I received t h a t 

i n f o r m a t i o n from the t e c h n i c a l committee. And i n terms of 

what the l a n d f i l l s could accept, most of the l a n d f i l l s t h a t 

spoke w i t h f e l t l i k e they could indeed accept a l l the waste 

t h a t would be brought t o them. 

Q. So a t t h i s time i t d i d not appear t h a t l a n d f i l l 

c a p a c ity was n e c e s s a r i l y an issue w i t h the p e r m i t t e d — 

f o u r p e r m i t t e d l a n d f i l l s ? 

A. No. 

Q. Okay. And by the t e c h n i c a l committee, do you 

mean a group of i n d u s t r y committee members t h a t provided 

you i n f o r m a t i o n based on t h e i r operations? 

A. Yes. 

Q. And from t h a t volume i n f o r m a t i o n , d i d t h a t then 

lead t o the next s e c t i o n of your r e p o r t which i s t i t l e d , 

A i r P o l l u t a n t s Resulting from Increased Truck T r a f f i c ? 

A. Yes. 

Q. Okay. And how d i d you go about developing the 

a i r emissions impacts of the proposed r u l e ? 

A. We had — I was j u s t one of about th r e e authors 
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on t h i s paper, and so I had a couple t e c h n i c a l experts 

employed. 

One t e c h n i c a l expert, her name was Brenda 

Ramanathan, and she d i d the analysis on a i r p o l l u t a n t s . 

And she — based on the miles t r a v e l e d , she determined what 

type of p o l l u t a n t s would be released i n t o the a i r from the 

t r u c k t r a f f i c , using j u s t standard EPA emissions. 

Q. Okay. And d i d not, i n f a c t , Ms. Ramanathan use 

t h a t based on NMED environmental — or the A i r Q u a l i t y 

Bureau's f a c t o r s and the EPA model f o r c a l c u l a t i n g road 

emissions? 

A. That i s c o r r e c t , yes. 

Q. And those f i g u r e s are summarized i n Table 3; i s 

t h a t c o r r e c t ? 

A. That i s c o r r e c t . 

Q. And so t o summarize, they show a range of 

emissions and the top of t h a t t a b l e r e f l e c t s dust 

emissions. And i s my understanding c o r r e c t t h a t t h a t would 

be from the dust being picked up by t r u c k t r a f f i c ? 

A. That i s c o r r e c t . 

Q. And then below t h a t i s p r o j e c t e d t a i l p i p e and 

t i r e - w e a r emissions. What do those emissions r e f l e c t ? 

A. Those emissions r e f l e c t what are termed mobile 

sources. So i t ' s coming form the exhaust of the t r u c k , et 

cetera, and then t i r e s when they wear down emit some 
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p a r t i c u l a t e s i n t o the a i r as w e l l . 

Q. And the l a s t would be greenhouse gas emissions, 

and t h a t would be mostly carbon d i o x i d e , and where would 

those come from? 

A. Those come from j u s t the — r e s u l t i n g from the 

combustion of the engine. 

Q. And i s t h i s a standard methodology t h a t ' s used 

and w e l l accepted w i t h i n the c i v i l engineering community? 

A. Yes. 

Q. The next s e c t i o n of the r e p o r t then proceeded on 

t o look a t the e f f e c t on highway pavement. And t e l l us a 

l i t t l e b i t about the methodology t h a t you employed i n 

c a l c u l a t i n g the impact on the pavements and roadways? 

A. The work on the highway was done by another 

t e c h n i c a l expert. His name i s Gordon McKeen. And what 

Gordon d i d i s , given the estimated mileage and the 

estimated haul volumes t h a t we received from the committee, 

he analyzed t h r e e d i f f e r e n t types of roads t h a t might be 

a f f e c t e d , due t o the haul i n g of the waste t o these 

l a n d f i l l s . 

And based on f u l l y loaded t r u c k s — I t h i n k he 

assumed a volume of 14 cubic yards — he c a l c u l a t e d a 

weight f o r each t r u c k . Now t h a t ' s t y p i c a l l y converted t o 

what's c a l l e d an equivalent s i n g l e axle load, and t h a t ' s 

what pavement design engineers use t o determine the s t r e s s 
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on the pavement. 

And so j u s t based on the mileages and the weights 

of those t r u c k s , he c a l c u l a t e d the e x t r a wear t h a t would be 

f e l t by the pavements. 

Q. And then d i d he contact the New Mexico Department 

of T r a n s p o r t a t i o n t o obt a i n some road gradings f o r the 

various classes of roadways i n New Mexico? 

A. Yes, he d i d . 

Q. And as a r e s u l t of gathering t h a t i n f o r m a t i o n , 

what was the conclusion t h a t was reached i n terms of 

p o t e n t i a l highway pavement impacts and highway impacts? 

A. He concluded t h a t , e s p e c i a l l y near the l a n d f i l l s , 

t h a t t h e r e would be s i g n i f i c a n t a d d i t i o n a l s t r e s s on these 

pavements t h a t might r e q u i r e some a t t e n t i o n by the State. 

Q. And d i d n ' t t h a t i n f a c t — d i d they conclude t h a t 

we might exceed i n a r e l a t i v e l y small number of years the 

pavement — or the road capacity of the highways i n the 

immediate v i c i n i t y of those four l a n d f i l l s ? 

A. Yes. 

Q. And t h a t conclusion i s b a s i c a l l y set f o r t h a t the 

bottom of page 9 and the top of page 10 of the r e p o r t ; i s 

t h a t c o r r e c t ? 

A. That i s c o r r e c t . 

Q. And then the next t h i n g t h a t you looked a t was, 

w i t h t h i s increase i n t r a f f i c was there a p o s s i b i l i t y f o r 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

3756 

accidents t h a t might occur? 

A. Yes. 

Q. And what methodology — w e l l , l e t me back up 

before I go t o t h a t . Was the method t h a t was used by 

McKeen Engineering standard and accepted i n the c i v i l 

engineering community? 

A. Yes. 

Q. Moving on, then, t o the t r a f f i c accident r e p o r t 

t h a t was done, what was the methodology t h a t was used here 

f o r t r y i n g t o c a l c u l a t e the p o t e n t i a l accident impact of 

the increased t r u c k t r a f f i c volume? 

A. Well, we l i s t i n the r e p o r t two sets of 

s t a t i s t i c s . One was c a l c u l a t e d by Gordon McKeen, and he 

used s t a t i s t i c s based on the National Center f o r S t a t i s t i c s 

and Analysis. And j u s t based on the number of t r u c k miles 

t h a t were going t o be t r a v e l e d , he compared t h a t t o 

d i f f e r e n t types of accidents and f a t a l i t i e s . 

Q. And then there was also an a d d i t i o n a l a n a l y s i s 

t h a t was aimed more s p e c i f i c a l l y a t the type of t r u c k t h a t 

would be used i n t h i s h a u l i n g , was th e r e not? 

A. Yes. 

Q. And what was t h a t conclusion and how was i t — or 

what data set was i t based on? 

A. The data set, t h a t was prepared by Professor H a l l 

a t U n i v e r s i t y of New Mexico c i v i l engineering department. 
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Q. And what d i d Professor H a l l conclude? 

A. He used the same mileages t h a t Gordon McKeen 

uses, but h i s s t a t i s t i c s — he came up w i t h s t a t i s t i c s t h a t 

are a l i t t l e higher i n terms of accidents. 

Q. And h i s conclusions were what? 

A. His conclusions are l i s t e d , r e a l l y , on page 11 of 

the r e p o r t , which i s the .85 t o 2.53 f a t a l i t i e s per year, 

and then there's a 13.9 t o 41 i n j u r i e s per year, and the 35 

t o 104 property damage only accidents. 

Q. Okay. And were the methodologies t h a t were used 

by McKeen and by Professor H a l l standard and accepted 

w i t h i n the c i v i l engineering community? 

A. Yes. 

Q. Okay. Now a number of the f a c t o r s i n t h i s r e p o r t 

are based upon estimates of volume and t r a f f i c — and 

t r a v e l distance, are they not? 

A. They are. 

Q. And so i f there was t o be some adjustment i n the 

t r a v e l distance, t h a t might have some impact on the number 

on a more or less l i n e a r basis? 

A. Yes, i t would. 

Q. And would t h a t r e f l e c t on — would t h a t 

fundamentally change the conclusions presented i n t h i s 

r e p o r t i f those numbers were t o be adjusted somewhat up or 

down? 
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A. No. 

Q. So there would s t i l l — i t would be your 

testimony t h a t we would s t i l l expect t o see some increase 

i n a i r emissions, some amount of damage t o the roadways and 

some number of t r a f f i c accidents as a r e s u l t of the 

proposed ru l e ? 

A. Yes. 

Q. Does t h i s r e p o r t f a i r l y and ac c u r a t e l y r e f l e c t 

the work t h a t was done by you or by the people t h a t were 

working by you as p a r t of t h i s p r o j e c t ? 

A. Yes, i t does. 

MR. HISER: Okay, thank you. 

Mr. Chairman, we would move the admission of 

i n d u s t r y committee E x h i b i t Number 10. 

CHAIRMAN FESMIRE: Any objection? 

MR. BROOKS: No o b j e c t i o n , Mr. o b j e c t i o n , Mr. 

Chairman. 

MS. FOSTER: No o b j e c t i o n . 

MR. JANTZ: Not — I obje c t as w e l l . I would 

l i k e t o cross-examine the witness on some of t h i s 

i n f o r m a t i o n as w e l l . 

CHAIRMAN FESMIRE: You'd l i k e t o take the witness 

on v o i r d i r e t o determine the a d m i s s i b i l i t y of the re p o r t ? 

MR. JANTZ: Yes, Mr. Chairman. 

CHAIRMAN FESMIRE: Okay. Mr. Hiser, do you 
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o b j e c t t o t h a t ? 

MR. HISER: No. 

CHAIRMAN FESMIRE: Okay. Mr. Jantz, why don't 

you go ahead and do t h a t . 

MR. JANTZ: Thank you. 

VOIR DIRE EXAMINATION 

BY MR. JANTZ: 

Q. Good morning, Mr. Pease. 

A. Good morning. 

Q. My name i s E r i c Jantz. I'm re p r e s e n t i n g the O i l 

and Gas A c c o u n t a b i l i t y P r o j e c t . 

I j u s t want t o take — ask you a few questions 

about your background. 

You say you have an education i n c i v i l 

engineering and t h a t you are a c e r t i f i e d engineer i n New 

Mexico; i s t h a t r i g h t ? 

A. I'm a licensed engineer — 

Q. Licensed engineer. 

A. — yes. 

Q. What does a c i v i l engineer do, exactly? 

A. C i v i l engineering encompasses q u i t e a few 

d i f f e r e n t d i s c i p l i n e s , and t h a t might i n c l u d e s t e e l design, 

concrete design, t r a n s p o r t a t i o n , water issues, 

environmental issues, geotechnical issues. 

Q. And what's been your experience, work experience? 
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A. Well, I — the c o n s u l t i n g f i r m s t h a t I've worked 

f o r were a l l environmental f i r m s . My e x p e r t i s e i s more i n 

s o i l mechanics and geotechnical engineering. 

Q. Okay. And i n your e i g h t years of p r i v a t e 

c o n s u l t i n g , has t h a t been the main focus of your expertise? 

S o i l mechanics, you said? 

A. S o i l mechanics, yes, and environmental 

engineering. 

Q. And what does environmental engineering e n t a i l ? 

A. Environmental engineering e n t a i l s e v e r y t h i n g from 

releases i n t o the environment, l i k e petroleum contamination 

i n the s o i l or water or even a i r emissions l i k e we're 

t a l k i n g about today. 

Q. So you've done h y d r o l o g i c a l modeling? 

A. Yes. 

Q. You've done a i r modeling? 

A. I've not done a i r modeling, no. 

Q. Haven't done a i r modeling? 

A. No. 

Q. What about your four years w i t h the Corps of 

Engineers? What d i d you do there? 

A. I was — a t the Corps of Engineers I was i n the 

geotechnical s e c t i o n , and so i n geotechnical we're 

responsible f o r pavement design, road design, a i r p o r t 

runway design, and then also foundations, d r i l l i n g . We're 
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responsible f o r the dams around the s t a t e , also i n southern 

Colorado, p a r t of Texas, a l l of New Mexico. Levees, of 

course. 

Q. Right, sure. So going back t o your experience 

w i t h a i r modeling or lack thereof — 

A. Uh-huh. 

Q. — what e x a c t l y — can you describe e x a c t l y your 

experience w i t h d e a l i n g w i t h a i r emissions? 

A. I don't have much experience d e a l i n g w i t h a i r 

emissions, and t h a t i s why f o r t h i s p o r t i o n of the r e p o r t , 

then, we brought on Brenda Ramanathan t h a t d i d a l l of the 

a i r emissions a n a l y s i s . 

Q. Did you d i r e c t l y supervise Ms. Ramanathan? 

A. I was a compiler of the r e p o r t s . I d i d n ' t 

d i r e c t l y supervise her, she was subcontracted t o me and I 

compiled the r e p o r t — 

Q. Okay. 

A. — and Brenda did the analysis. 

Q. What about Mr. McGee — 

A. McKeen. 

Q. McKee? 

A. McKeen. 

Q. McKeen. 

A. Yes. 

Q. With an "n". 
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A. Yes. M-c and then K-e-e-n. 

Q. Okay, got you. Did you d i r e c t l y supervise Mr. 

McKeen1s work? 

A. No, I d i d n ' t d i r e c t l y supervise t h e i r work. 

They're experts. 

I received t h e i r work, compiled i t , and of course 

I checked i t and then brought i t a l l together i n the r e p o r t 

t h a t we have here today. 

Q. And what about Professor Hall? 

A. Professor H a l l I d i d not deal w i t h d i r e c t l y . He 

was a c t u a l l y — he was contacted by Gordon McKeen. And so 

Professor H a l l and Gordon McKeen worked together. 

Q. Okay. And you say t h a t the s t a t i s t i c a l a n a l y s i s 

t h a t Mr. McKeen d i d — the conclusions t h a t Mr. McKeen 

reached, based on h i s s t a t i s t i c a l a n a l y s i s w i t h respect t o 

t r a f f i c accidents, was d i f f e r e n t than the conclusion t h a t 

Professor H a l l reached? Did I understand t h a t c o r r e c t l y ? 

A. Yes, you d i d . 

Q. Okay. And are you able t o say why t h a t ' s the 

case? I mean, d i d you check t h e i r numbers, go through the 

s t a t i s t i c a l a n a l y s i s as well? 

A. No, I j u s t checked t h e i r c a l c u l a t i o n s , and Gordon 

McKeen f e l t very comfortable w i t h the d e t e r i o r a t i o n of the 

pavements, but he thought t h a t he should have some 

assistance on the f a t a l i t i e s . 
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So he d i d one simple a n a l y s i s using various 

s t a t i s t i c s , and then he approached Professor H a l l a t UNM 

who I t h i n k d i d a l i t t l e more thorough a n a l y s i s , used some 

d i f f e r e n t s t a t i s t i c s and maybe some d i f f e r e n t t r u c k types. 

Q. Okay. So l e t me see i f I get t h i s r i g h t . 

I n terms of the contents of t h i s r e p o r t , you were 

d i r e c t l y responsible only f o r d e a l i n g — c a l c u l a t i n g t he 

l a n d f i l l capacity p a r t ; i s t h a t correct? 

A. That's what I worked on, yes. 

MR. JANTZ: Okay, thank you. Nothing f u r t h e r . 

CHAIRMAN FESMIRE: I bel i e v e Commissioner Olson 

has a couple of questions. 

COMMISSIONER OLSON: I've got one. 

CHAIRMAN FESMIRE: Would you l i k e t o — 

MS. FOSTER: Mr. Chairman, I'm s o r r y , I was a 

l i t t l e b i t confused. I thought t h a t t h i s l i n e of questions 

was j u s t t o have the e x h i b i t admitted t o evidence. We w i l l 

have the o p p o r t u n i t y t o — 

CHAIRMAN FESMIRE: Yes, ma'am. 

MS. FOSTER: — question t h i s witness — Thank 

you. 

CHAIRMAN FESMIRE: We're j u s t t a l k i n g about v o i r 

d i r e on the a d m i s s i b i l i t y of the e x h i b i t . 

MS. FOSTER: Thank you. 

COMMISSIONER OLSON: Well, I don't have anything 
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on the a d m i s s i b i l i t y . 

I have a question on the r e p o r t i t s e l f , so I'm 

not sure i f t h a t • s — t h i s i s an appropriate time — 

VOIR DIRE EXAMINATION 

BY CHAIRMAN FESMIRE: 

Q. Mr. Pease, would — I n o t i c e t h a t Professor 

H a l l ' s p o r t i o n of the r e p o r t i s signed, but i t ' s not 

sealed; i s t h a t correct? 

A. Yes, Commissioner, t h a t i s c o r r e c t . 

Q. Would you have been able t o — under your s e a l , 

would you have been able t o seal t h i s r e p o r t i f you'd been 

asked t o do that ? 

A. I could — I be l i e v e , i f I f e l t t h a t i t was — 

ever y t h i n g was j u s t and I agreed w i t h the c a l c u l a t i o n s , 

yes, t h a t I could seal everything under my name, and then I 

would thus be responsible f o r i t . 

Q. You're t u r n i n g i n t o a lawyer here. The question 

was, can you seal t h i s r e p o r t under your seal now? Are you 

i n enough of a responsible author- — a p o s i t i o n of 

responsible a u t h o r i t y and enough r e s p o n s i b i l i t y f o r t h i s 

r e p o r t t o t e l l us as a r e g i s t e r e d p r o f e s s i o n a l engineer 

t h a t e v e r y t h i n g i n there i s v a l i d ? 

A. Yes. 

CHAIRMAN FESMIRE: Okay. The E x h i b i t 10 w i l l be 

admitted f o r the purposes of t h i s hearing. 
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Mr. Hiser, would you continue, please? 

MR. HISER: A c t u a l l y , we don't have any 

a d d i t i o n a l questions of t h i s witness, and we'd be happy t o 

tender him f o r cross. 

CHAIRMAN FESMIRE: Okay. Ms. Foster, do you have 

anything of t h i s witness? 

MS. FOSTER: I do. 

EXAMINATION 

BY MS. FOSTER: 

Q. Now s i r , have you read through the p r o v i s i o n s of 

t h i s r u l e i n preparation f o r your testimony here? 

A. No — 

Q. A l l r i g h t — 

A. — I have not. 

Q. Now when you spoke t o the NMOCD concerning the 

l a n d f i l l s , which l a n d f i l l s d i d they r e l a t e t o you? 

A. I don't r e c a l l which l a n d f i l l s they were. They 

r e l a t e d — I'm t r y i n g t o r e c a l l t h i s . 

I b e l i e v e i t was three of them, and then I c a l l e d 

the owners of the l a n d f i l l and asked them i f they accepted 

t h i s type of residue, and they said yes, and oh, by the 

way, there's one more. 

And so I believe I received the names of thr e e of 

them from the OCD, and then the f o u r t h one by t a l k i n g t o 

the owners of the l a n d f i l l s . 
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Q. Okay. Now were any of those, l a n d f i l l s i n 

southeast New Mexico? 

A. Yes, they're a l l i n southeast New Mexico. 

Q. Okay. And were any of those l a n d f i l l s i n S i e r r a 

or Otero County? 

A. Oh, goodness... No. 

Q. No, okay. 

Now the s p e c i a l p r o v i s i o n s s e c t i o n of the r u l e 

a c t u a l l y s t a t e s t h a t no p i t s w i l l be allowed i n S i e r r a or 

Otero County, r i g h t ? That means t h a t t h e r e w i l l be closed-

loop d r i l l i n g i n both of those counties. 

Could you estimate how many — i n your o p i n i o n , 

would a d r i v e from S i e r r a County or Otero County be greater 

than 100 miles t o those l a n d f i l l s ? 

A. I — i n t e r e s t i n g l y enough, no, I can't answer 

t h a t . I'm not sure where those counties i n r e l a t i o n t o 

t h i s map t h a t I have here. I apologize. 

MS. FOSTER: Okay, I have no f u r t h e r questions. 

CHAIRMAN FESMIRE: Mr. Jantz, do you have any 

questions of t h i s witness? 

MR. JANTZ: No, Mr. Chairman. 

CHAIRMAN FESMIRE: Dr. Neeper? 

DR. NEEPER: Yes, we have some questions. 

CHAIRMAN FESMIRE: Why don't you go ahead and ask 

your questions? 
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CROSS-EXAMINATION 

BY DR. NEEPER: 

Q. Good morning, Mr. Pease. 

A. Good morning. 

Q. I know we met e a r l i e r , but I w i l l again int r o d u c e 

myself. I'm Don Neeper, I'm authorized t o speak on behalf 

of New Mexico C i t i z e n s f o r Clean A i r and Water. 

A. Okay. 

Q. I'm a phy s i c a l s c i e n t i s t by tr a d e , not a l e g a l 

p r o f e s s i o n a l . 

I understood you t o say t h i s morning t h a t t h i s 

r e p o r t was prepared before you understood what would be the 

c o r r e c t h a u l i n g distances t o l a n d f i l l s ; i s t h a t c o r r e c t ? 

A. I t was prepared using average distances. And 

those were given t o us by the committee, so we d i d n ' t 

a c t u a l l y c a l c u l a t e those a t Daniel B. Stephens. We used 

the numbers t h a t were provided t o us. 

Q. But you d i d assume i n p r e p a r a t i o n of t h i s r e p o r t 

t h a t , f o r example, wastes from the northwest might be 

hauled t o l a n d f i l l s i n the southeast; i s t h a t c o r r e c t ? 

A. That i s c o r r e c t , yes. 

Q. So would t h a t mean t h a t the estimates t h a t you 

have here of such t h i n g s as carbon d i o x i d e emissions would 

be wrong? 

A. I t ' s — I wouldn't say t h a t they would be wrong, 
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they would be adjusted depending on the mileages. 

Q. Well, adjusted. Now you've come i n t o t h i s 

hearing — 

A. Uh-huh. 

Q. — and given a number, and t h i s i s a p r e t t y s o l i d 

number t h a t I t h i n k propagates i n t o the testimony of other 

witnesses. Can you provide us w i t h the c o r r e c t number? 

A. There i s no c o r r e c t number. Everything based i n 

t h i s r e p o r t i s based on averages and s t a t i s t i c s , and t h a t ' s 

why i n the r e p o r t you see minimum distances t r a v e l e d up t o 

maximum distance t r a v e l e d . I t could be any range i n t h e r e . 

So the r e i s no c o r r e c t number. 

Q. Well, we could derive an estimate j u s t using very 

simple a r i t h m e t i c , could we not, and come up w i t h a t l e a s t 

a reasonable guess? 

A. There's — there's an estimate here t h a t i s based 

on some sound i n f o r m a t i o n and sound s t a t i s t i c s . Now you 

can — you can — 

Q. But you j u s t t o l d us the i n f o r m a t i o n was wrong. 

A. No, I d i d not say the i n f o r m a t i o n was wrong. I 

sa i d t h a t the i n f o r m a t i o n was based on averages. And 

there's decent averages, there's founded averages, and then 

of course i f you j u s t wanted t o make up a number you could 

do t h a t , and the p r o b a b i l i t y of t h a t being near the t r u t h 

i s probably very low, so... 
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Q. But i f you assume the haul distance from the 

northwest t o the southeast — 

A. Uh-huh. 

Q. — the p r o b a b i l i t y of t h a t being t r u e i s 

apparently very low t o o ; i s t h a t not c o r r e c t ? 

A. No, t h a t i s not c o r r e c t , because the haul 

distance i s the haul distance. I mean, there's a d i s t a n c e , 

and we took an average, so we said okay, i f the values are 

coming from t h i s s e c t i o n of the s t a t e w e ' l l average what 

the distance i s down t o t h i s p o r t i o n of the s t a t e . That's 

p e r f e c t l y l e g i t i m a t e . 

Q. I ' l l approach the question one more time. Your 

averages include hauling from the northwest t o the 

southeast; i s t h a t correct? 

A. Yes. 

Q. And you have since preparing the r e p o r t 

understood t h a t such hau l i n g would not be necessary; i s 

t h a t c o r r e c t ? 

A. No. 

Q. Okay, thank you. We'll go on t o other questions. 

I n the assumptions i n your Table 5a you d e r i v e d 

— or presented some volumes of s o l i d s t o be hauled. I n 

o b t a i n i n g those volumes, were the p i t wastes d i l u t e d w i t h 

clean s o i l or other m a t e r i a l , or d i d you assume simply the 

s o l i d waste t h a t would come out of the p i t w i t h o u t 
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d i l u t i o n ? 

A. Those values were determined — the volumes were 

given t o us by the committee. And then those volumes were 

reduced, assuming a 40-percent water content. The 

d e n s i t i e s were reduced. 

Q. I ' l l t r y t o c l a r i f y the question. 

A. Okay. 

Q. A committee provided you w i t h a volume t h a t would 

come from the p i t or from somewhere, and then you reduced 

t h a t volume by 40 percent, namely, you assumed you would 

have t o haul 60 percent of t h a t volume? 

A. No, no, I apologize, I d i d n ' t — we d i d n ' t — i t 

wasn't the volume t h a t we reduced. We received a volume of 

m a t e r i a l t h a t would have t o be hauled. And then we also 

received an approximate dry weight of the s o l i d m a t e r i a l . 

Now — then Gordon McKeen assumed t h a t having 

d r i l l i n g mud i n i t , t h a t i t would have a v o l u m e t r i c water 

content of about 40 percent. 

So we d i d n ' t consider j u s t s o l i d m a t e r i a l , we 

reduced the weights of t h a t , i f you w i l l , and we converted 

from volume t o weight t o accommodate the presence of the 

water. 

Q. I understand. 

A. Okay. 

Q. You e s s e n t i a l l y added back the water t o the dry 
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m a t e r i a l , water t h a t would probably n a t u r a l l y be the r e 

somehow? 

A. Yes. 

Q. But you do not know i f the volume t h a t you have 

used represents e x a c t l y the p i t waste or i f i t represents 

the p i t waste d i l u t e d by one or two or three times i t s 

volume w i t h dry s o i l material? 

A. No, I — we j u s t — we received a d e n s i t y , an 

estimated u n i t weight, and then we added i n a p a r t i c u l a r 

water content reducing t h a t d e n s i t y down t o about 112 

pounds per cubic f o o t . 

Q. Do you know i f any other witness would be able t o 

t e l l us where these volumes came from and whether we're 

h a u l i n g the dry s o i l or whether we're h a u l i n g j u s t p i t 

waste? 

A. No, the volumes came from the t e c h n i c a l 

committee. They provided us t h i s i n f o r m a t i o n . 

Q. I keep hearing numbers i n t h i s proceeding o f , 

somebody else gave me the numbers. 

A. That's c o r r e c t . 

Q. I'm loo k i n g f o r who i s responsible f o r the number 

and where d i d the number come from? What i s the number? 

CHAIRMAN FESMIRE: Dr. Neeper, perhaps Mr. Hiser 

can c l e a r t h a t up. Who i s the t e c h n i c a l committee? 

MR. HISER: Mr. Chairman, the t e c h n i c a l committee 
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i s a group of representatives designated by members of the 

New Mexico i n d u s t r y committee. I t was chaired by Dennis 

Newman, and they came up w i t h the average volume based on 

the depth of the w e l l s — the depth of the w e l l s t h a t would 

be dug, and t h a t ' s summarized towards the end of t h i s 

r e p o r t where i t shows a number of the assumptions t h a t were 

used by the i n d u s t r y committee i n coming up w i t h t h a t which 

were then provided as the volume estimates t o Mr. Pease. 

CHAIRMAN FESMIRE: So the t e c h n i c a l committee has 

nothing t o do w i t h the people t h a t were appointed t o the 

task f o r c e or anything else — 

MR. HISER: No. 

CHAIRMAN FESMIRE: Okay. 

MR. HISER: So the t e c h n i c a l committee was an 

i n t e r n a l t h i n g t o the i n d u s t r y committee. 

CHAIRMAN FESMIRE: Okay. W i l l any members of the 

t e c h n i c a l committee be presented f o r cross-examination? 

MR. HISER: I t had not been our i n t e n t t o do 

t h a t . I suppose we could t o some extent — I ' d have t o 

t a l k w i t h my boss, but — i f i t becomes very necessary. 

But I t h i n k t h a t i f you look i n the back of t h i s 

r e p o r t y o u ' l l see t h a t i t t a l k s about the depths and gives 

volumes and a l l t h a t , which should answer most of Mr. 

Neeper's questions. 

CHAIRMAN FESMIRE: Okay. I t h i n k i t would be 
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important t o have a witness t e s t i f y t o t h a t , because other 

than t h a t t h i s witness i s j u s t saying, I used the numbers 

given t o me and I ran through t h i s academic exercise. And 

I t h i n k we need t o e s t a b l i s h where those numbers came from 

and the accuracy of those numbers. 

MR. HISER: Well, I — Mr. Chairman, w i t h 

respect, t h a t ' s — t y p i c a l l y anything t h a t an expert can do 

i s t o get i n f o r m a t i o n from the und e r l y i n g i n d u s t r y sources, 

and t h a t ' s what e s s e n t i a l l y was done i n t h i s case. So I 

don't see t h a t t h i s d i f f e r s very much from the work of any 

other expert i n terms of t h a t . 

I f i t ' s the pleasure of the Commission t h a t we do 

t h a t , I don't know t h a t we have any i n d u s t r y 

r e p r e s e n t a t i v e s who are necessarily authorized t o speak. 

So i t ' l l take us a l i t t l e b i t of time, i f you want us t o 

pursue t h a t , t o see i f we can get t h a t approval t o do. 

CHAIRMAN FESMIRE: Well, Mr. Hiser, I t h i n k i t ' s 

up t o you, but I t h i n k there i s a — you know, a gap i n the 

c r e d i b i l i t y here i f t h a t ' s not presented. But i t ' s up t o 

you. 

MR. HISER: Well — 

CHAIRMAN FESMIRE: I f your witness i s going t o 

say, I don't know where those numbers came from, we haven't 

examined those numbers, but I d i d i t r i g h t when they came 

t o me, t h a t ' s one argument. I t ' s e n t i r e l y up t o you and 
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your c l i e n t . 

MR. HISER: Well, I t h i n k the witness can 

probably speak as t o whether, based on h i s experience, the 

numbers are reasonable f o r what they were po r t r a y e d t o be, 

and we could do t h a t . And I w i l l t a l k w i t h the i n d u s t r y 

committee and see what i t s pleasure i s and r e p o r t back t o 

the Commission. 

CHAIRMAN FESMIRE: Okay. Dr. Neeper, go ahead 

and continue, please. 

Q. (By Dr. Neeper) Thank you. As you probably 

know, sometimes the contents of p i t s are mixed w i t h dry 

s o i l t o make them more dry. I s there any t e c h n i c a l reason 

why the o r i g i n a l , j u s t wetter m a t e r i a l could not be hauled, 

thereby reducing the required volume f o r hauling? 

A. I — again, w i t h the m a t e r i a l s t h a t came from the 

p i t s , I used the volumes t h a t were provided. And we 

assumed t h a t the maximum moisture content t h a t they would 

have would be about 40 percent. And so we reduced the 

de n s i t y t o t h a t . That was done by Gordon McKeen, and t h a t 

was the number t h a t he used t o c a l c u l a t e weights t o 

determine detriment of pavement. 

Q. I ' l l t r y t o rephrase the question. 

A. Okay. 

Q. I f I have some wastes i n my p i t and I'm an 

operator — 
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A. Yes. 

Q. — l e t ' s hypothesize, and they are s o l i d but very 

muddy, of a consistency I could squish almost between my 

f i n g e r s , except f o r the chunks of c u t t i n g s t h a t might come 

out, would t h e r e be any l e g a l or mechanical reason why t h a t 

m a t e r i a l could not be put i n a t r u c k and hauled i n t h a t 

form? 

A. I f — from my understanding, i f — I mean, i f — 

i t could be hauled i n t h a t form, as long as i t ' s not 

le a k i n g out of the t r u c k a t a l l . I mean, you don't — you 

would have t o have maybe — i f i t behaved i n a f l u i d 

manner, you might have t o have some k i n d of impermeable 

b a r r i e r on the i n s i d e of the t r u c k . 

Q. But from an engineering p o i n t of view, t h e r e 

i s n ' t a reason why i t couldn't be hauled? 

A. Not t h a t I'm aware of. 

Q. A l l r i g h t . You have t e s t i f i e d t h a t t h e r e i s 

expected damage t o the roads from the t r u c k t r a f f i c t h a t 

would be generated as a r e s u l t of t h i s r u l e . 

Am I c o r r e c t i n understanding t h a t a l l t r u c k s pay 

taxes, presumably t o cover t h e i r use of the roads i n New 

Mexico, and would these t r u c k s not pay the same taxes? 

A. That, I don't understand how the roads are funded 

w i t h taxes, no. I'm more of a t e c h n i c a l expert, I'm s o r r y . 

Q. I ' l l t r y t o rephrase the question then. Do you 
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know of any reason why these t r u c k s would not be paying 

taxes t o cover t h e i r damage t o the roads, the same as a l l 

other t r u c k s crossing the s t a t e presumably pay t h e i r f a i r 

share of highway — 

A. I wouldn't — no, I would not know why. 

Q. You have used i n your estimates a t r u c k w i t h a 

14-yard capacity. 

A. Yes. 

Q. I s there a t e c h n i c a l reason why one could not use 

a 20-yard-capacity truck? 

A. No, the volume of the t r u c k , i f t h a t was 

a v a i l a b l e , you could change t h a t volume and thus change 

some of those c a l c u l a t i o n s i n terms of number of t r i p s . 

Q. I ' l l r e v i s i t t h a t question. So i f we were t o 

assume use of a 2 0-yard t r u c k instead of a 14-yard t r u c k , 

we should be able t o reduce the number of t r i p s and the 

number of emissions and perhaps even costs by something 

l i k e the r a t i o of 14 t o 20; i s t h a t c o r r e c t ? 

A. You would — you would be able t o reduce i t , yes. 

DR. NEEPER: Thank you, no f u r t h e r questions. 

CHAIRMAN FESMIRE: Mr. Brooks? 

MR. BROOKS: Thank you. May i t please the 

Commission. 

CHAIRMAN FESMIRE: Do you want t o get back i n t o 

sync, or are you going t o do t h i s from the l e f t seat? 
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MR. BROOKS: Well, I — 

CHAIRMAN FESMIRE: I know t h a t you're very 

compulsive about t h i s k i n d of t h i n g . 

(Laughter) 

MR. BROOKS: Well, I don't r e a l l y care. I t h i n k 

I can j u s t s i t here, Mr. Chairman, i f t h a t ' s acceptable. I 

used t o f l y a i r p l a n e s from the l e f t and r i g h t seat 

interchangeably, so I guess I can cross-examine. 

CROSS-EXAMINATION 

BY MR. BROOKS: 

Q. Good morning, Mr. Pease. 

A. Good morning, s i r . 

Q. I want t o understand i n a somewhat nontechnical 

way what you have done here. B a s i c a l l y , i s not what you 

have done t o compute a number of a d d i t i o n a l t r u c k miles 

t h a t w i l l be d r i v e n because of t h i s r u l e , i n your o p i n i o n , 

and then used t h a t number t o compute a l l the other t h i n g s 

t h a t you be l i e v e would be a consequence of t h a t ? 

A. I d i d n ' t — we d i d n ' t compute the t r u c k m i l e s , we 

used the t r u c k miles t h a t were estimated by the committee. 

And from those, yes, we determined the p o l l u t a n t s t h a t 

might be emitted from those t r u c k s and the damage t o the 

pavement, and then analyzed as w e l l some of the s t a t i s t i c s 

i n terms of accidents and f a t a l i t i e s on the highways. 

Q. But everything you conclude i s b a s i c a l l y a 
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f u n c t i o n of how many a d d i t i o n a l t r u c k s w i l l be on the road 

and how many a d d i t i o n a l miles t h e y ' l l d r i ve? 

A. That i s c o r r e c t , yes. 

Q. Okay. I want t o c a l l your a t t e n t i o n t o page — I 

t h i n k i t ' s page 2, a c t u a l l y , of your r e p o r t , although I 

took i t out of the r e p o r t — t h i s map — 

A. Yes. 

Q. — and Mr. Simmons — I mean, Mr. Pease, I'm 

r e a l l y o b l i g e d t o you f o r f u r n i s h i n g us t h i s map. When 

t h i s proceeding i s over I'm going t o take t h i s map out and 

hang i t on my w a l l , because i t gives me a r e a l easy, ready 

reference f o r f i n d i n g anything i n southeast New Mexico. 

And I have other maps, but t h i s one i s a l o t easier t o use. 

So I'm ob l i g e d t o you, producing t h i s map f o r us. 

But t h a t aside, you have marked f o u r l a n d f i l l s on 

t h i s map, correc t ? 

A. Yes. 

Q. The Sundance Parabo i n Lea County, C o n t r o l l e d 

Recovery and Lea L a n d f i l l over i n western Lea County, and 

then the Gandy Marley l a n d f i l l up i n Chavez County, 

co r r e c t ? 

A. Yes. 

Q. These were the four t h a t you were t o l d about by 

the O i l Conservation Division? 

A. I believe I was t o l d about t h r e e of these from 
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the O i l Conservation D i v i s i o n , and the f o u r t h one I found 

out about from t a l k i n g t o the owners of these other 

l a n d f i l l s . 

Q. Now d i d you assume t h a t a l l of the waste 

generated from o i l and gas production anywhere i n New 

Mexico would be hauled t o one of these four l a n d f i l l s ? 

A. I d i d assume t h a t , yes. 

Q. What i n q u i r i e s d i d you make t o determine i f t h e r e 

were any other l a n d f i l l s t h a t might be a v a i l a b l e ? 

A. I — as I mentioned, I c a l l e d OCD and asked them 

which c e r t i f i e d l a n d f i l l s there were, and then I c a l l e d 

these owners and asked them i f they knew of any. And I 

came t o the conclusion t h a t these were the only f o u r . 

Q. And you d i d not contact the New Mexico 

Environment Department about l a n d f i l l s ? 

A. I don't r e c a l l , t h a t , s i r . I — 

Q. And you d i d not — Well, you s a i d you t a l k e d t o 

some l a n d f i l l s , r i g h t ? 

A. I'm sorry? 

Q. You said you t a l k e d t o some l a n d f i l l o perators; 

d i d I hear you say — 

A. Well, the owners of some of these, yes. 

Q. But those were these l a n d f i l l s , not other — 

A. Yes. 

Q. — l a n d f i l l s ? 
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A. No. No, i t was these. 

Q. I n other words, you d i d not make any 

i n v e s t i g a t i o n as t o whether or not any of the s o l i d waste 

l a n d f i l l s i n the s t a t e t h a t are perm i t t e d by the 

Environment Department and not by OCD would be a v a i l a b l e as 

r e p o s i t o r i e s f o r o i l and gas waste? 

A. No, I looked i n t o t h a t and I determined t h a t 

these f o u r l a n d f i l l s could take t h i s type of residue a t the 

time t h a t t h i s r e p o r t was w r i t t e n . 

Q. Well, my question i s , d i d you look i n t o the 

a v a i l a b i l i t y of other l a n d f i l l s ? 

A. No, I was — I d i d n ' t t h i n k t h a t other l a n d f i l l s 

could receive t h i s type of waste. 

Q. So you assumed t h a t other l a n d f i l l s would not be 

ava i l a b l e ? 

A. Yes, when I prepared t h i s r e p o r t , I d i d . 

Q. Now are you aware — I know you responded t o Ms. 

Foster's question, you said t h a t you had not made a study 

of the r u l e , the proposed r u l e , f o r the purposes of t h i s — 

A. Right, t h a t ' s c o r r e c t . 

Q. Are you aware t h a t the proposed r u l e only 

r e q u i r e s the ha u l i n g of waste t o l a n d f i l l s i f the w e l l i n 

question i s w i t h i n a 100-mile radius of an approved 

d i s p o s a l f a c i l i t y ? 

MS. FOSTER: I would ob j e c t t o t h a t statement, 
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Mr. Chairman. 

CHAIRMAN FESMIRE: I ' l l o v e r r u l e the o b j e c t i o n . 

MS. FOSTER: Okay. Can I give you my basis f o r 

my objection? 

CHAIRMAN FESMIRE: Sure. 

MS. FOSTER: Okay. Pursuant t o the s p e c i a l 

p r o v i s i o n s s e c t i o n of the r u l e , which I be l i e v e i s p a r t of 

t h i s hearing, which I asked t h i s witness about, about Otero 

and S i e r r a Counties, i t ' s very c l e a r t h a t under t h a t r u l e 

the 100-mile — the 100-mile r u l e i s not p a r t of t h a t 

p r o v i s i o n of the r u l e . So t h e r e f o r e Mr. Brooks' statement 

t h a t , Are you aware t h a t you only have t o haul i f you're 

outsi d e of the 100-mile radius?, i s inaccurate. 

CHAIRMAN FESMIRE: Okay, Mr. Brooks, why don't 

you go ahead and c l a r i f y t h a t Rule 21 might be an exception 

t o your statement and proceed w i t h your qu e s t i o n i n g . 

Q. (By Mr. Brooks) Okay, l e t me r e s t a t e my 

question. 

Are you aware t h a t w i t h the exception of w e l l s 

t h a t might be located i n Otero and S i e r r a Counties — 

CHAIRMAN FESMIRE: — which are not p a r t of t h i s 

r u l e — 

MR. BROOKS: — t h a t — 

MS. FOSTER: Well, Mr. Chairman, again — 

CHAIRMAN FESMIRE: Ms. Foster, i t was ov e r r u l e d . 
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MS. FOSTER: Well, again — 

CHAIRMAN FESMIRE: Would you l i k e t o make another 

o b j e c t i o n ? 

MS. FOSTER: Oh, yes, I would. Just so the 

record i s c l e a r , i t ' s my understanding t h a t yes, we are 

here f o r Rule 17. However, the D i v i s i o n d i d give us 

several other r u l e s which are impacted by t h i s proceeding, 

Rule 21 being one of them. So t h e r e f o r e i t should be p a r t 

of t h i s discussion. 

MR. BROOKS: Well, i t i s — 

MS. FOSTER: Your statement, Mr. Chairman, t h a t 

t h i s i s not p a r t of — Rule 21 i s not p a r t of t h i s 

hearing — 

CHAIRMAN FESMIRE: Rule 21 — I s th e r e any 

p r o v i s i o n of the proposed changes t h a t w i l l i n v o l v e Rule 

21, Mr. Brooks? 

MR. BROOKS: Yes, Mr. Chairman, t h e r e i s , because 

there's a cross-reference i n Rule 21. Rule 21 p r e s e n t l y 

says t h a t no permits f o r p i t s w i l l be issued under 

19.15.2.50, NMAC, and we're going t o — we propose t o 

change i t t o say no p i t s — no permits w i l l be issued i n 

those areas under 19.15.17 NMAC. 

CHAIRMAN FESMIRE: So there's no f u n c t i o n a l 

d i f f e r e n c e , i t ' s j u s t — 

MR. BROOKS: No, i t ' s simply a change i n cross-
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reference, because we have a h i s t o r y i n OCD, u n f o r t u n a t e l y , 

of having archaic cross-references i n our r u l e s , and i n 

p u t t i n g t h i s r u l e together we made an e f f o r t t o avoid — t o 

make c o r r e c t i o n s t h a t would avoid doing t h a t . 

MS. FOSTER: Well — 

CHAIRMAN FESMIRE: Well, Ms. Brooks, I t h i n k Mr. 

Foster — I mean, Ms. Foster, I t h i n k Mr. Brooks c l a r i f i e d 

h i s question t o p o i n t out the d i f f e r e n c e i n Rule 21. 

MS. FOSTER: Well, then Mr. Brooks i s i n c o r r e c t 7 . 

I f I could read from Rule 21, i t s p e c i f i c a l l y s t a t e s i n 

se c t i o n B, The D i v i s i o n s h a l l not issue permits f o r p i t s 

l o c a t e d i n the selected areas. I t does not say about any 

p i t s under t h i s r u l e . I t s p e c i f i c a l l y s t a t e s no p i t s w i l l 

be allowed. 

I t does not — I n other words, there's not — 

CHAIRMAN FESMIRE: And how does Mr. Brooks' 

question not address t h a t when he said w i t h the exception 

of t h a t p a r t of Si e r r a and Otero Counties covered by Rule 

21? 

MS. FOSTER: Because I want t o c l a r i f y your 

statement, Mr. Chairman, t h a t Rule 21 i s p a r t of t h i s 

d i s c u s s i o n here, because the closed-loop — since closed-

loop w i l l be mandated i n S i e r r a and Otero Counties — 

CHAIRMAN FESMIRE: Ms. Foster, I don't t h i n k 

t h a t ' s the r u l e . I t h i n k the r u l e says t h a t no p i t w i l l be 
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allowed — 

MS. FOSTER: No p i t — 

CHAIRMAN FESMIRE: — i n se c t i o n 21 — I mean i n 

Rule 21; i s t h a t correct? 

MS. FOSTER: That's r i g h t . 

CHAIRMAN FESMIRE: Okay. 

MS. FOSTER: But I — i f I understand Mr. 

Brooks's statement j u s t now, I beli e v e t h a t he s t a t e d t h a t 

i t was going t o be — t h a t i t was j u s t a procedural process 

where anywhere i n a s t a t u t e t h a t Rule 50 i s r e f e r r e d i s now 

going t o be changed t o Rule 17. That i s not q u i t e the 

case. 

CHAIRMAN FESMIRE: Ms. Foster, I ov e r r u l e d your 

o b j e c t i o n . 

MS. FOSTER: Okay, thank you. 

CHAIRMAN FESMIRE: Okay. Mr. Brooks, continue, 

please. 

Q. (By Mr. Brooks) Okay. Mr. Pease, w i t h the 

exception of Otero and Si e r r a Counties, are you aware t h a t 

the proposed r u l e only requires the h a u l i n g of o i l and gas 

waste t o l a n d f i l l s i f the w e l l i n question i s lo c a t e d 

o utside of a 100-mile radius from a — 

CHAIRMAN FESMIRE: Mr. Brooks — 

MR. BROOKS: — approved l a n d f i l l ? 

CHAIRMAN FESMIRE: Mr. Hiser? 
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MR. HISER: I would, I guess, have t o make a 

s i m i l a r o b j e c t i o n t o Ms. Foster's, which i s t h a t i n f a c t 

the r u l e a c t u a l l y says t h a t i t also has t o meet a s e r i e s of 

closure c r i t e r i a before you could a c t u a l l y dispose of t h a t 

waste, and t h a t ' s a necessary p a r t of t h i s r u l e , as w e l l . 

So i f a p i t doesn't meet those c l o s u r e c r i t e r i a , 

i t can't be closed i n place and would s t i l l r e q u i r e being 

hauled. 

CHAIRMAN FESMIRE: I ' l l s u s t a i n t h a t o b j e c t i o n . 

Mr. Brooks, would you rephrase your question again, please? 

Q. (By Mr. Brooks) Okay, I ' l l t r y again. 

Are you aware t h a t the requirement of h a u l i n g 

t h a t — t h a t waste be hauled t o a l a n d f i l l from an o i l and 

gas p i t or a closed-loop system, applies only t o w e l l s 

l o c a t e d outside of a 100-mile radius from an approved 

f a c i l i t y , w i t h the exception of Otero and S i e r r a Counties, 

and w i t h the exception of waste t h a t does not meet 

treatment standards? 

Because of the obj e c t i o n s I've had t o make t h a t a 

very complicated and convoluted question, but are you aware 

of those p r o v i s i o n s of the rule? 

A. No, I'm not. 

Q. And d i d you assume t h a t waste would be hauled t o 

l a n d f i l l s from anywhere i n the s t a t e , regardless of the 

distance t o the nearest l a n d f i l l ? 
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A. Yes. 

Q. And d i d you come up w i t h distances as much as 4 00 

miles or so, t h a t you used i n your c a l c u l a t i o n s ? 

A. Yes. 

Q. Okay. Now, are you — d i d you f a m i l i a r i z e 

y o u r s e l f w i t h where w e l l s are located i n the State of New 

Mexico? 

A. No. 

Q. Did someone provide you some f i g u r e s on t h a t 

subject? 

A. No, they — the committee t h a t I've spoken of 

provided us — I d i d see a map t h a t showed the w e l l s 

s i t u a t e d around the s t a t e , and then j u s t from each qu a r t e r 

of the s t a t e we were given volumes of m a t e r i a l and 

distances, and t h a t ' s what I used t o base my c a l c u l a t i o n s 

on. 

Q. Okay. And a very l a r g e volume of t h a t waste 

comes from northwestern New Mexico, r i g h t ? 

A. I — Give me a second, I can t e l l you, s i r . 

Q. Please. 

A. Yes. 

Q. And northwestern New Mexico, f o r the most p a r t , 

i s going t o be more than 100 miles from any of these 

f a c i l i t i e s you've located on the map on page 2 of your 

r e p o r t , i s i t not? 
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A. Yes. 

Q. Thank you. What l e v e l of d r i l l i n g a c t i v i t y d i d 

you assume f o r purposes of t h i s report? 

A. I d i d n ' t assume anything about d r i l l i n g , s i r . 

Q. Well, i f you're going t o have some f i g u r e s on 

h a u l i n g waste from p i t s , doesn't i t have t o assume a 

c e r t a i n number of p i t s t o have any v a l i d i t y ? 

A. Well — 

Q. Or a t l e a s t a range of numbers of p i t s ? 

A. I f you look on the r e p o r t , Appendix A, the f i r s t 

t a b l e , t h i s i s the i n f o r m a t i o n t h a t was provided t o us. 

And so we j u s t took t h a t i n f o r m a t i o n and performed the 

c a l c u l a t i o n s t h a t I described t o you e a r l i e r . I d i d n ' t 

make any assumptions t h a t involved anything t o do w i t h the 

d r i l l i n g p i t s , e t cetera. 

Q. So your assumption i s based on the f a c t — on 

somebody'd p r o v i d i n g you w i t h some h y p o t h e t i c a l number of 

amount of p i t waste t h a t w i l l be generated, and not on 

anything — any f i g u r e s t h a t you've computed or examined t o 

determine t h a t ? 

A. That's c o r r e c t . 

Q. Very good, thank you. Now I b e l i e v e t h a t ' s most 

of what I have t o ask you, but I have one more question. 

Your assumptions about — Well, maybe I have some 

more than t h a t , but I ' l l ask t h i s one f i r s t . 
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Your assumptions about emissions, would t h a t be 

based on the present p o r t f o l - — the present p o r t f o l i o of 

t r u c k s t h a t might be a v a i l a b l e now? 

A. I t was based — I believe i n t h a t s e c t i o n of the 

r e p o r t she had based i t on data up through 2004. 

Q. And i t doesn't take i n t o c o n s i d e r a t i o n whether or 

not t h e r e might be improvements i n v e h i c l e e f f i c i e n c y i n 

the f u t u r e t h a t might reduce t h a t amount of emissions? 

A. Not i n the f u t u r e , no. 

Q. Okay. Let me review some questions here, and 

then I w i l l . . . 

Now t h i s i s based j u s t on t r u c k t r a f f i c , i t would 

be — doesn't have anything t o do w i t h the type of 

m a t e r i a l , your conclusions are not dependent i n any way on 

the type of m a t e r i a l hauled; i s t h a t c o r r e c t ? 

A. That's c o r r e c t . 

Q. So whether they were ha u l i n g waste from w e l l s or 

whether the t r u c k s were haul i n g machinery t o d r i l l w e l l s , 

i t wouldn't make any d i f f e r e n c e so f a r as your c a l c u l a t i o n s 

are concerned? 

A. I t would make a d i f f e r e n c e i n terms of the 

assumptions t h a t we made t h a t the 14-cubic-yard t r u c k was 

f u l l , and so t h a t had s p e c i f i c weights associated w i t h i t 

and thus a c e r t a i n number of t r i p s . 

And so i f the weight of the load changed, then 
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t h a t might change the number of t r i p s , d e t e r i o r a t i o n on the 

pavements, or the a i r emissions i s a f u n c t i o n of the number 

of t r i p s as w e l l . 

Q. But f o r a given t r u c k weight and a given number 

of t r i p s , your assumptions have nothing t o do w i t h what the 

p a r t i c u l a r type of cargo on t h a t t r u c k is? 

A. I would l i k e j u s t a second t o answer t h a t , 

please. 

Q. Okay, you may have i t . 

A. No. 

Q. They do not, correct? 

A. Correct. 

Q. Now j u s t going back t o what I asked you about 

northwestern New Mexico, you assumed t h a t t h e r e were no 

l a n d f i l l s a v a i l a b l e i n northwestern New Mexico? 

A. That i s c o r r e c t . 

Q. But you would not t h i n k i t reasonable, would you, 

t o assume t h a t i f there was a l a n d f i l l a v a i l a b l e i n 

northwestern New Mexico, t h a t a — t h a t could take t h i s 

type of waste, t h a t an operator would t r u c k i t 400 miles t o 

southeast New Mexico instead of disposing of i t a t a 

l a n d f i l l w i t h i n a few miles of the w e l l s i t e ? 

A. No, t h a t ' s c o r r e c t . 

Q. And so t o the extent t h a t you assume t h a t t h a t 

would happen, and assuming such l a n d f i l l s e x i s t i n 
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northwestern New Mexico, your r e p o r t i s flawed, r i g h t ? 

A. No, the general — the number of t r i p s i n v o l v e d 

i n t r a n s p o r t i n g i s going t o add p o l l u t a n t s t o the 

atmosphere and i s going t o damage the roads. And so the 

amount of t h a t might vary some, but the conclusions of the 

r e p o r t do not change. 

Q. Between a 400-mile t r i p and a 40-mile t r i p , the 

amount t h a t — of d i f f e r e n c e i s going t o be s u b s t a n t i a l , i s 

i t not? 

A. I t may. 

MR. BROOKS: Thank you. I ' l l pass the witness. 

CHAIRMAN FESMIRE: Commissioner Bailey? 

EXAMINATION 

BY COMMISSIONER BAILEY: 

Q. I'm loo k i n g a t Table ES-1 on page ES-3. I t 

appears as though the only f i n a n c i a l f i g u r e s you have are 

f o r the f i r s t l i n e f o r the annual business impact. 

Although we cannot put a value on a human l i f e , 

d i d you t r y t o apply any f i n a n c i a l f i g u r e s t o the r e p a i r 

and maintenance of these roads t h a t would be borne by the 

c i t i z e n s of the state? 

A. No, I d i d not. 

Q. I n your discussions w i t h the p r i v a t e l y h e l d 

l a n d f i l l s and landfarms down i n the southeast, was th e r e 

any i n d i c a t i o n t h a t they would hold the l i n e on d i s p o s a l 
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costs or, since they are — since they have the a b i l i t y t o 

hold the e n t i r e southeastern i n d u s t r y hostage t o t h e i r 

f a c i l i t i e s f o r d i s p o s a l , was there an i n d i c a t i o n t h a t they 

would r a i s e t h e i r p r i c e s t o whatever they could charge? 

A. There was no i n d i c a t i o n of t h a t , no. 

COMMISSIONER BAILEY: That's a l l I have. 

CHAIRMAN FESMIRE: Commissioner Olson? 

EXAMINATION 

BY COMMISSIONER OLSON: 

Q. Yes, Mr. Pease, I guess j u s t f o l l o w i n g up on Mr. 

Brooks, i t looks l i k e from your c a l c u l a t i o n s — I don't 

know, i t says page 1, but I t h i n k there's a few page l ' s 

here, of Appendix A. You're looking a t — a t 1400, I 

guess, w e l l s per year. That's what your c a l c u l a t i o n s are 

based on? 

A. Yes, Commissioner. 

Q. And so t h i s i s assuming t h a t a l l wastes are dug 

and hauled t o a l a n d f i l l from every w e l l d r i l l e d ? 

A. I — These numbers I j u s t used from my 

c a l c u l a t i o n s , Commissioner, so I d i d n ' t perform these 

c a l c u l a t i o n s t h a t you see on t h i s page. This page i s the 

in f o r m a t i o n t h a t was provided t o us t h a t we used t o perform 

our c a l c u l a t i o n s . 

Q. Well, I'm j u s t t r y i n g t o understand your 

c a l c u l a t i o n s . I s your c a l c u l a t i o n based upon wastes from 
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every w e l l t h a t ' s d r i l l e d i n the s t a t e being dug and hauled 

t o a l a n d f i l l ? 

A. I be l i e v e i t i s , yes. 

Q. Do you understand t h a t the r u l e doesn't r e q u i r e 

t h a t — even as proposed by the D i v i s i o n w i t h the 100-mile 

r a d i u s , doesn't r e q u i r e a l l w e l l s t o be dug and hauled t o a 

l a n d f i l l ? 

A. No. 

Q. Okay. And so t h a t would a f f e c t your c a l c u l a t i o n s 

— i f some s i t e s , based on what are s i t i n g c r i t e r i a , and 

even the r a d i u s , I guess, would be allowed t o be b u r i e d on 

s i t e , t h a t would a f f e c t these c a l c u l a t i o n s , then? 

A. Yes. 

Q. And i s there any estimate of the costs — w e l l , I 

guess, I ' l l back up. I guess you weren't here f o r 

testimony from the D i v i s i o n , then, t h a t t h e r e are dis p o s a l 

options i n the San Juan Basin, there are some f a c i l i t i e s up 

th e r e t h a t i t could go to? 

A. No, I as not here f o r t h a t . 

Q. And I t h i n k even — you weren't here f o r the 

testimony, then, of Sam Small, who's also assuming t h a t 

wastes would be disposed of a t f a c i l i t i e s i n the San Juan 

Basin? 

A. I was not here f o r t h a t e i t h e r . 

Q. And I believe Mr. Small, f o r the — t e s t i f i e d on 
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behalf of IPANM, was e s t i m a t i n g a maximum of 100 miles f o r 

a h a u l i n g distance as a worst-case scenario. 

What would be the — I s there any way you could 

give an estimate of what the change i n these f i g u r e s would 

be by using a 100-mile maximum ha u l i n g distance? 

A. I would not want t o speculate on t h a t unless I 

r e d i d these c a l c u l a t i o n s , no, but there — the distances 

t h a t we d i d assume are l i s t e d on t h i s t a b l e , the s h o r t e s t 

and the longest, then, from each s e c t i o n of the s t a t e . 

Q. Right, but I'm t h i n k i n g , p a r t i c u l a r l y f o r the 

northwestern New Mexico — 

A. Yes. 

Q. — the IPANM assumed a maximum h a u l i n g distance 

of 100 m i l e s , which would be a 100-mile ra d i u s f o r where 

you would be r e q u i r e d t o haul wastes, so i t seems t o me 

t h a t i n your — I'm looking a t page 1 of Appendix A, down 

i n the middle, the f o u r t h t a b l e down, i t ' s got t r a n s p o r t 

distances and i t s using the northwest, s h o r t e s t mileage of 

350 miles and a longest of 450. 

I f you had a longest of 100, as the IPANM had 

used, then the s h o r t e s t could be, I guess, as s h o r t as, you 

know, several miles, depending on where i t ' s l o c a t e d . 0 

Probably — i t ' s probably not an average f o r s h o r t e s t , but 

t h a t ' s going t o s i g n i f i c a n t l y change the numbers f o r costs 

f o r northwestern New Mexico, i s n ' t i t ? 
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A. Yes, s i r , i t w i l l have a s i g n i f i c a n t change on 

some of the parameters we estimated i n terms of p o l l u t a n t s 

i n such. 

The reason I was h e s i t a n t t o give you an answer, 

though, i s , the d e t e r i o r a t i o n of the pavements i s an 

accelerated value. So a road t h a t ' s already d e t e r i o r a t e d 

i s going t o d e t e r i o r a t e much more r a p i d l y than one t h a t i s 

not d e t e r i o r a t e d , so I don't know i f there's a s t r a i g h t 

l i n e a r a n a l y s i s on t h a t p o r t i o n of the miles t r a v e l e d . 

Q. But there's going t o be s i g n i f i c a n t l y l ess 

d e t e r i o r a t i o n w i t h the shorter h a u l i n g distance — 

A. There w i l l be — 

Q. — of roads? 

A. There w i l l be less d e t e r i o r a t i o n . 

Q. And — 

A. And Commissioner — I'm so r r y , can I add, though, 

t h a t — 

Q. Sure. 

A. — i t ' s the — i t ' s r e a l l y the number of t r i p s i n 

terms of t h a t t h a t ' s s i g n i f i c a n t . So when a t r u c k i s 

loaded, t h i s equivalent s i n g l e - a x i a l [ s i c ] load, which 

represents a s i n g l e - a x i a l load w i t h 18 k i p s on i t , t h a t i s 

what the design engineers use t o determine the 

d e t e r i o r a t i o n of the pavement. So r e a l l y , i t ' s — 

CHAIRMAN FESMIRE: Mr. Pease, you're t a l k i n g 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

3795 

c i v i l engineering. You're going t o have t o e x p l a i n what 

k i p s are. 

THE WITNESS: That's 1000 pounds, I apologize. 

CHAIRMAN FESMIRE: Okay. 

THE WITNESS: Yeah. And so r e a l l y , i n terms of 

the d e t e r i o r a t i o n of the pavement i t ' l l be a f u n c t i o n of 

the number of t r i p s and the number of times t h a t a t r u c k 

passes over a p a r t i c u l a r l o c a t i o n . 

Q. (By Commissioner Olson) But — maybe I don't 

understand t h a t . I t seems t o me t h a t i f you're t r a v e l i n g a 

sho r t e r distance, you're a f f e c t i n g less roadway then. 

A. I t would be less roadway, but i f I took a 

p a r t i c u l a r s t r e t c h of roadway t h a t was outside of a 

l a n d f i l l — 

Q. Uh-huh. 

A. — and I considered the number of t r i p s t h a t went 

i n t o t h a t l a n d f i l l w i t h a c e r t a i n weighted t r u c k , t h a t 

would determine the d e t e r i o r a t i o n of the pavement. So the 

distance t r a v e l e d i s going t o have more of an e f f e c t on the 

a i r p o l l u t a n t s and the emissions. 

But f o r each — each s e c t i o n of pavement i s only 

going t o f e e l the e f f e c t of a t r u c k d r i v i n g over i t a 

number of times. 

Q. Yeah, I guess — Well, maybe I'm confused. I t 

seems l i k e i f you're using four — say — j u s t say 400 
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miles f o r — 

A. Uh-huh. 

Q. — argument, you'd be a f f e c t i n g t h a t whole 400-

m i l e s t r e t c h of highway? 

A. Yes, y o u ' l l be a f f e c t i n g more pavement. 

Q. More pavement. 

A. Yes. 

Q. So i f the distance i s l e s s , then the e f f e c t on 

the pavement i s less too, because you're a f f e c t i n g less 

miles of pavement, so the a c t u a l cost i n highway miles i s 

a c t u a l l y less than highway road mileage? 

A. Yes, there — I t h i n k the d i f f e r e n c e i s , t h e r e 

w i l l be less pavement sections a f f e c t e d . 

Q. Right, which i s less o v e r a l l impact on roadways, 

r i g h t ? 

A. The less — I t h i n k we're d i f f e r i n g — the less 

number of roads w i l l be a f f e c t e d . 

Q. Uh-huh. 

A. Yes. 

Q. And f o l l o w i n g up, I guess, on a question of Dr. 

Neeper, I j u s t want t o make sure I understand t h a t — i s 

t h i s — i t ' s assuming a dig-and-haul of a l l wastes, but I 

guess I'm confused. I s t h i s going along l i n e s of — Mr. 

Sam Small t e s t i f i e d t h a t u s u a l l y they're t a k i n g out, you 

know, s i x inches, a f o o t , whatever, of clean s o i l 
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underneath as they're doing t h i s dig-and-haul. 

I s t h a t — these numbers represent waste plus 

s o i l , or j u s t the a c t u a l wastes t h a t ' s i n the p i t ? 

A. I apologize, Commissioner, but on t h a t I'm not 

e x a c t l y c l e a r . Like I said, those volumes of t h a t m a t e r i a l 

were provided t o us, and then we, from t h a t , c a l c u l a t e d 

weights and number of t r i p s , e t cetera. 

Q. Okay, because I'm a l i t t l e confused on t h a t . So 

then you have a d i f f e r e n t t a b l e here f o r closed-loop 

systems as well? 

A. Yes, I — there's two t a b l e s i n t h a t appendix, 

and we d i d n ' t use any of the values o f f of the closed-loop 

system, we used the values o f f of page 1 only. 

Q. Okay, so I ' l l admit I haven't compared the two t o 

see what the d i f f e r e n c e i s , but I'm j u s t k i n d of confused, 

I guess, as t o what's a c t u a l l y being represented i n these 

numbers, and maybe somebody else w i l l be able t o answer 

t h a t . 

Because I — w e l l , I guess, j u s t along t h a t same 

l i n e , then, i f those numbers are r e p r e s e n t i n g h a u l i n g of 

a d d i t i o n a l m a t e r i a l from s o i l s t h a t ' s dug up as w e l l , t h a t 

would be s i g n i f i c a n t l y more waste volume than would be 

generated from a closed-loop system, then, wouldn't i t ? 

Because you'd j u s t be disposing of the a c t u a l wastes w i t h a 

closed-loop system. 
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A. I — u n f o r t u n a t e l y , I'm not even — when i t comes 

t o a closed-loop — -looped system versus the other types 

here, I'm not f a m i l i a r enough t o comment on those. 

Q. Okay. And I guess what I'm wondering about i s , 

the i n d u s t r y committee i t s e l f t h a t has accepted some 

p o r t i o n s of the r u l e and proposed other changes t h a t they 

f e e l i s more appropriate f o r cost and a l o t of other 

d i f f e r e n t reasons. 

Have you made any estimate — I'm k i n d of curious 

as t o what the costs are of the proposed r u l e change i f we 

accepted the i n d u s t r y committee's proposed r u l e change. 

Have you done any cost estimates of p o t e n t i a l impacts under 

the changes as proposed by the i n d u s t r y committee? 

A. We d i d not do any cost a n a l y s i s , no. 

Q. And the t i t l e of t h i s i s going towards e f f e c t s of 

the proposed r u l e . Have you looked a t any costs r e l a t e d t o 

the p r o t e c t i o n of water q u a l i t y and the value of water 

resources i n New Mexico? 

A. I have not, no, s i r . 

Q. But I guess you would acknowledge t h e r e i s a 

b e n e f i t t o prevention of water p o l l u t i o n i n terms of a 

c o s t - b e n e f i t , j u s t i n general? 

A. I f there was indeed — i f you — i f you d i d t h i n k 

t h a t was a p o s s i b i l i t y , yes, I suppose. 

I apologize, I don't have a d e f i n i t i v e answer f o r 
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t h a t . 

Q. Okay. 

A. I d i d not t h i n k i n terms a t a l l of water 

contamination, water resources. 

Q. Well, the water resource i n New Mexico i s — has 

a value — i t a c t u a l l y has s u b s t a n t i a l value i n New Mexico, 

doesn't i t ? 

A. Yes, i t does. 

COMMISSIONER OLSON: That's a l l I have. 

EXAMINATION 

BY CHAIRMAN FESMIRE: 

Q. Mr. Pease, I t h i n k what you were t r y i n g t o t e l l 

us i s t h a t i f you take a given volume, which was supplied 

t o you by the i n d u s t r y committee — or by the t e c h n i c a l 

committee, which i s not the same as the i n d u s t r y 

committee — 

MR. HISER: I t ' s a — 

Q. (By Chairman Fesmire) Okay, a sub- — a 

t e c h n i c a l committee t h a t i s a subcommittee of the i n d u s t r y 

committee. 

I f you take a given volume and haul i t a given 

distan c e , which was provided t o you by the committee, t h a t 

these would be the e f f e c t s ? 

A. Yes, Chairman, t h a t i s c o r r e c t . 

Q. Okay. So you don't know what e f f e c t i t would 
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have by, f o r instance, i f the amount of d r i l l i n g was 

reduced? 

A. I would — numbers would reduce — 

Q. Okay. 

A. — yes. 

Q. And i f the amount of waste a t a given s i t e was 

reduced by a f a c t o r of four or more, t h a t would a f f e c t your 

numbers by reducing a l l these numbers, would i t not? 

A. Yes, i t would. 

Q. Okay. So a red u c t i o n i n d r i l l i n g , a r e d u c t i o n i n 

waste, or i f they were allowed t o haul some of t h i s waste 

t o , f o r instance, a l a n d f i l l , a l a n d f i l l t h a t you d i d n ' t 

know e x i s t e d , t h a t would reduce these numbers, would i t 

not? 

A. I t would. 

Q. And i f they were, f o r instance, i n the northwest 

under c e r t a i n c o n d i t i o n s t h a t they were allowed t o haul 

waste t o land- — say a reduced amount of waste t o 

landfarms, t h a t would a f f e c t your numbers, wouldn't i t ? 

A. I t would. 

Q. Let's look a t ES-3, and i n response t o questions 

from Commissioner Bailey you i n d i c a t e d t h a t the f i n a n c i a l 

impact d i d n ' t include the damage and the costs t o r e p a i r 

the roads; i s t h a t correct? 

A. Yes, t h a t i s c o r r e c t . 
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Q. But i n here under annual business impact you have 

an estimated number of $50 m i l l i o n t o $100 m i l l i o n ; i s t h a t 

c o r r e c t ? 

A. Yes, and I ' d add t h a t t h a t — the source of t h a t 

came from the committee. We d i d n ' t perform t h a t a n a l y s i s 

ourselves. 

Q. Okay, so we're back i n t o h y p o t h e t i c a l mode 

again — 

A. Yes. 

Q. — but t h a t should include the cost of f u e l , 

should i t not? 

A. I b e l i e v e i t would. 

Q. And road taxes come out of f u e l taxes, don't 

they? 

A. I b e l i e v e so, yes. 

Q. So t h i s a n alysis should include enough of a t a x 

t o pay f o r the e x t r a damage t o the road, shouldn't i t ? 

A. That — I r e a l l y can't comment on t h a t . 

Q. Okay. 

A. We d i d n ' t do any economic a n a l y s i s on t h i s , 

Daniel B. Stephens i n t h i s r e p o r t . 

Q. Now you came up w i t h a number of C02 emissions. 

A. Yes. 

Q. You d i d n ' t compare t h a t t o any other emissions 

sources, d i d you? For instance, g a s - t r e a t i n g i n the 
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northwest? 

A. No. 

Q. Do you happen t o know, i f a l l of these numbers 

were c o r r e c t , and the s i g n i f i c a n t number of t r u c k miles 

t h a t I t h i n k you came up w i t h between 27 m i l l i o n and 81 

m i l l i o n a year — 

A. Yes. 

Q. — what percentage of the t o t a l o i l f i e l d t r a f f i c 

i s t h a t ? 

A. I'm not sure I understand your question — 

Q. Okay, t h i s would be a d d i t i o n a l miles t r a v e l e d t o 

haul these wastes, correct? 

A. Yes, yes. 

Q. You don't happen t o know how many miles are 

t r a v e l e d by t r u c k s of a l l kinds and s e r v i c e v e h i c l e s and 

s t u f f i n the o i l f i e l d of New Mexico now, do you? 

A. No, I do not. 

Q. So you wouldn't know what percentage t h a t would 

be? 

A. No. 

Q. And you said your background was i n s o i l 

mechanics, geotechnical engineering and environmental 

engineering, r i g h t ? 

A. Yes. 

Q. And t h a t you've had some experience w i t h roads 
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and s o i l s , e s p e c i a l l y w i t h the c o n s u l t i n g you've done and 

w i t h the — was i t the Corps of Engineers? 

A. Yes. 

Q. And you can't t e l l us where the committee got 

t h e i r numbers on the haul volumes, t h i n g s l i k e t h a t ? 

A. No, we — The numbers were j u s t presented t o us, 

and we were asked t o do these s p e c i f i c tasks, so we j u s t 

took the numbers t h a t were provided and we d i d the a n a l y s i s 

t h a t ' s r e f l e c t e d i n t h i s r e p o r t . 

Q. Okay. Am I being too harsh t o c a l l t h a t an 

academic exercise, r a t h e r than f a c t u a l l y based? 

A. I be l i e v e so. I t ' s — I'm not sure how I 

i n t e r p r e t your comment — 

Q. Well — 

A. — being academically based. 

Q. — you d i d the c a l c u l a t i o n s based on numbers t h a t 

you were given, j u s t l i k e — 

A. Yes. 

Q. — an academic problem, you were given these 

numbers? 

A. Yes. But I ' d l i k e t o add, Chairman, t h a t we d i d 

— I mean, we used s t a t i s t i c s . I mean, we researched the 

s t a t i s t i c s t o apply the p o l l u t i o n and the roadways, e t 

cetera, t o these numbers t h a t were given. 

Q. So i f — you would be very sure of your answers, 
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i f you were sure of the input numbers t h a t you were given 

by the committee? 

A. That i s c o r r e c t . 

Q. This one i s probably i n yours, and i t ' s a t r u e 

question; I'm r e a l l y not t r y i n g t o make a p o i n t . 

I n your analysis and the excess mileage, d i d you 

incl u d e a l l of the mileage as loaded m i l e s , or was some of 

i t deadhaul? 

A. No, i t was — each t r u c k had a loaded distance 

and an unloaded distance. 

CHAIRMAN FESMIRE: I don't have any other 

questions. 

Mr. Hiser, do you have more d i r e c t — 

MR. HISER: Just a — 

CHAIRMAN FESMIRE: — or r e d i r e c t ? 

MR. HISER: I guess a couple of r e d i r e c t s . 

REDIRECT EXAMINATION 

BY MR. HISER: 

Q. Mr. Pease, Dr. Neeper had asked you a couple of 

questions about the t r u c k damage. Do you remember those? 

Not the s p e c i f i c s , but t h a t he asked you those questions? 

A. About t r u c k damage? 

Q. Yes, he was t a l k i n g about — he s p e c i f i c a l l y 

asked you the d i f f e r e n c e between a 14-cubic-yard and a 2 0-

cubic-yard v e h i c l e — 
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A. Oh. 

Q. — and a couple of other questions about water 

and t h i n g s of t h a t nature. Do you r e c o l l e c t — 

A. Yes — 

Q. — t h a t he — 

A. — yes, yes, I do. 

Q. — asked you those questions? 

Now, you i n d i c a t e d i n t h a t discussion t h a t you 

weren't aware of an engineering reason f o r the preference 

f o r a 14-cubic-yard t r u c k versus a 20-cubic-yard t r u c k ; i s 

t h a t c o r r e c t ? 

A. Yes. 

Q. I n t h i s r e p o r t , though, on page 7, was t h e r e any 

r e g u l a t o r y reason t h a t was flagged e i t h e r by you or by Mr. 

McKeen as being a p o t e n t i a l l i m i t i n terms of how m a t e r i a l 

has t o be hauled? 

A. Well, the percentage of water i n the m a t e r i a l , he 

used 40 percent, and t h a t ' s as much as — water, 

apparently, t h a t can be i n the m a t e r i a l . 

Q. Okay, and so i f i n f a c t t h a t was what — t h a t may 

have i n f l u e n c e d the choice of the cubic yardage t h a t was 

being used? 

A. I t a f f e c t e d the density of the m a t e r i a l which, i n 

t u r n , based on the cubic yardage, a f f e c t e d the weight. 

Q. And you also t e s t i f i e d t h a t you are f a m i l i a r w i t h 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

3806 

road and road engineering; i s t h a t c o r r e c t ? 

A. Yes. 

Q. And i s i t t y p i c a l f o r roads and bridges t o have 

weight l i m i t s ? 

A. Yes. 

Q. And i s there a d i f f e r e n c e i n the weight between a 

14-cubic-yard and a 20-cubic-yard truck? 

A. Yes. 

Q. And on small county roads, i s i t p o s s i b l e t h a t a 

2 0-cubic-yard t r u c k would exceed the weight? 

A. I would assume i t would, yes. 

Q. And so t h a t might also a f f e c t the choice of the 

t r u c k volume t h a t was used? 

A. Yes. 

Q. Now i n — Mr. Brooks asked you a question — a 

number of questions, a c t u a l l y , about the mileage t h a t you 

used t o c a l c u l a t e the distance t h a t — the p r o j e c t i o n t h a t 

came from the i n d u s t r y committee; i s t h a t c o r r e c t ? 

A. Yes. 

Q. I've got t o f i g u r e out how t o ask t h i s next 

question. 

His question, though, d i d i t not, assumed t h a t 

the waste would meet the disposal c r i t e r i a f o r o n - s i t e 

d i s p o s a l from — t h a t the D i v i s i o n has e s t a b l i s h e d i n the 

proposed r u l e , d i d i t not? 
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A. I t would — yes. 

Q. And so i f the waste doesn't meet those c r i t e r i a , 

i t would s t i l l have t o be hauled, would i t not, under the 

proposed r u l e as the D i v i s i o n has set i t f o r t h ? 

A. I be l i e v e so. 

Q. And d i d — and I don't know the answer t o t h i s 

e i t h e r , so I ' l l f i n d out. 

Did the i n d u s t r y committee t e l l you t o assume or 

not t o assume t h a t any waste could be disposed — met the 

OCD disp o s a l c r i t e r i a ? 

A. No, we d i d n ' t elaborate on t h a t . 

MR. HISER: That completes my questions. 

CHAIRMAN FESMIRE: Are there any other questions 

of t h i s witness on the subject of the r e d i r e c t ? 

MR. BROOKS: No, your Honor. 

CHAIRMAN FESMIRE: Mr. Jantz? 

MR. JANTZ: No, Mr. Chairman. 

MS. FOSTER: No, Mr. Chairman, thank you. 

CHAIRMAN FESMIRE: Commissioners? 

COMMISSIONER BAILEY: (Shakes head) 

COMMISSIONER OLSON: No questions. 

CHAIRMAN FESMIRE: Mr. Pease, thank you very 

much. 

MR. PEASE: Thank you. 

CHAIRMAN FESMIRE: Why don't we take a 10-minute 
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break, a t which time we w i l l come back a t 2 0 t i l l ? 

Who 1s our next witness? 

MR. HISER: I t would be Dr. Ben Thomas. 

CHAIRMAN FESMIRE: Okay, Dr. Thomas, w e ' l l begin 

h i s d i r e c t examination. 

(Thereupon, a recess was taken a t 10:29 a.m.) 

(The f o l l o w i n g proceedings had a t 10:45 a.m.) 

CHAIRMAN FESMIRE: Let's go back on the record. 

Let the record r e f l e c t t h a t t h i s i s a 

c o n t i n u a t i o n of Case Number 14,015, t h a t a l l t h r e e 

Commissioners are present, there i s t h e r e f o r e a quorum 

present. 

I b e l i e v e we were going t o s t a r t w i t h the d i r e c t 

examination of Dr. Thomas. 

Mr. Hiser, are you prepared t o proceed? 

MR. HISER: I am. 

CHAIRMAN FESMIRE: Would you please do so, s i r . 

MR. HISER: Thank you, Mr. Chairman. 

Dr. Thomas, have you been sworn yet? 

DR. THOMAS: Not yet . 

MR. HISER: Would you please — Mr. Chairman, i f 

you could have the witness sworn, please? 

CHAIRMAN FESMIRE: Mr. — Dr. Thomas, would you 

r a i s e your r i g h t hand? 

(Thereupon, the witness was sworn.) 
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BEN THOMAS, PhD, 

the witness h e r e i n , a f t e r having been f i r s t duly sworn upon 

h i s oath, was examined and t e s t i f i e d as f o l l o w s : 

DIRECT EXAMINATION 

BY MR. HISER: 

Q. Dr. Thomas, could you s t a t e your name f o r the 

record, please? 

A. Yes, my name i s Dr. Ben Thomas. 

Q. And could you give us an overview of your 

educational and p r o f e s s i o n a l experience? 

A. Yes, my — I received my bachelor's degree from 

Tulane i n biol o g y and chemistry. I received my master's 

and PhD degrees i n pathology a t the U n i v e r s i t y of Texas 

Health Science Center i n Houston. That also includes 

U n i v e r s i t y of Texas M.D. Anderson H o s p i t a l and Tumor 

I n s t i t u t e . 

Q. And t e l l us a b i t about your p r o f e s s i o n a l 

experience since you received your PhD and — 

A. Did po s t d o c t o r a l work i n biochemistry of cancer 

and t o x i c i t y . My w i f e suggested I get a r e a l j o b , so I 

app l i e d and was h i r e d by She l l O i l Company, and I worked 

t h e r e f o r 12 1/2 years as a corporate t o x i c o l o g i s t 

r e sponsible f o r o i l products, e x p l o r a t i o n p r o d u c t i o n , 

solvents and a v a r i e t y of other t h i n g s . 

I was chairman of the American Petroleum 
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I n s t i t u t e ' s t o x i c o l o g y committee, I was chairman of the 

API's benzene t o x i c o l o g y task f o r c e , I was a member of the 

Chemical Manufacturers Association's benzene task f o r c e , 

and so on. So I've had a f a i r amount of i n d u s t r y exposure. 

I n 1990 I was o f f e r e d a j o b as a co n s u l t a n t i n 

the environmental f i e l d , so I've been a co n s u l t a n t ever 

since 1990. My p r a c t i c e involves not only h e a l t h e f f e c t s 

but also environmental sciences as w e l l , i n c l u d i n g r i s k 

assessment and risk-based d e c i s i o n making. 

MR. HISER: Mr. Chairman, a t t h i s p o i n t we would 

tender Dr. Thomas — or q u a l i f y him as an expert i n 

t o x i c o l o g y and r i s k assessment. 

CHAIRMAN FESMIRE: I s there any obj e c t i o n ? 

MR. BROOKS: No o b j e c t i o n , Mr. Chairman. 

MR. JANTZ: I ' d l i k e t o v o i r d i r e the witness, 

Mr. Chairman. 

CHAIRMAN FESMIRE: For the reason of — ? 

MR. JANTZ: To e s t a b l i s h the scope of h i s 

e x p e r t i s e . 

CHAIRMAN FESMIRE: Okay, please do so. 

VOIR DIRE EXAMINATION 

BY MR. JANTZ: 

Q. Mr. Thomas — 

A. Dr. Thomas. 

Q. Dr. Thomas, I apologize. I'm E r i c Jantz. We've 
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met before, I'm — 

A. Yes. 

Q. — the attorney f o r the O i l and Gas 

A c c o u n t a b i l i t y p r o j e c t . I j u s t wanted t o ask you a couple 

questions about your background. You have your PhD i n 

pathology; i s t h a t r i g h t ? 

A. That i s c o r r e c t . 

Q. Could you e x p l a i n what a p a t h o l o g i s t does? 

A. Well, there are d i f f e r e n t types of p a t h o l o g i s t s , 

but e s s e n t i a l l y a p a t h o l o g i s t i s an expert i n the processes 

of disease, so t h a t may i n v o l v e autopsies. I n my t r a i n i n g 

I p a r t i c i p a t e d i n 40 human autopsies. I t may i n v o l v e 

research. And i n my studies I've worked i n , I t h i n k , 16 

d i f f e r e n t species of animal. 

P a t h o l o g i s t s also do the microscopic e v a l u a t i o n 

and diagnosis of disease, they also w i l l do the c l i n i c a l 

t e s t i n g , the blood t e s t and so on t h a t you see. As p a r t of 

my p r o f e s s i o n a l career, I've done a f a i r amount also i n 

v e t e r i n a r y work because a l o t of t o x i c o l o g y work i s w i t h 

animals. 

And so e s s e n t i a l l y t h a t ' s — I hope t h a t answers 

your question. 

Q. I t does. Could you expand on your experience as 

a p a t h o l o g i s t — 

A. C e r t a i n l y . 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

3812 

Q. — a l i t t l e b i t ? 

A. C e r t a i n l y . I d i d my pathology t r a i n i n g a t M.D. 

Anderson H o s p i t a l and Tumor I n s t i t u t e . I t included 40 

human autopsies, i t included studies i n 16 species, 

i n c l u d i n g complete necropsy and microscopic e v a l u a t i o n . 

I t h i n k I have probably seven papers on v a r i o u s 

types of c l i n i c a l t e s t s t h a t are a f f e c t e d by disease. 

I'm an adjunct professor a t the U n i v e r s i t y of 

Texas Health Science Center, where I teach pathology and — 

t o the medical students and t o the graduate students. 

Q. You sa i d you were also, since 1990, a c o n s u l t a n t 

and t h a t you worked i n environmental sciences; i s t h a t 

r i g h t ? 

A. That's c o r r e c t . 

Q. I n c l u d i n g r i s k assessment. What does t h a t 

e n t a i l ? 

A. Risk assessment i s a formal process of e v a l u a t i n g 

e s s e n t i a l l y a n a l y t i c a l data. I t ' s a process by which you 

now s t a r t t o evaluate which chemicals are high enough 

co n c e n t r a t i o n t o be of concern, so — you know, t h a t ' s k i n d 

of a s i m p l i s t i c explanation, but I — pleased t o go i n t o 

f u r t h e r d e t a i l i f you want. 

Q. And what has your experience w i t h r i s k assessment 

in v o l v e d d u r i n g your career? 

A. I've been the lead consultant on a number of r i s k 
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assessments, everything from Superfund t o RCRA, a i r 

p e r m i t t i n g , research programs, d e t a i l i n g hazardous a i r 

p o l l u t a n t s . I'm not q u i t e sure what you're — 

Q. Okay, I j u s t — I'm — these are a c t u a l — I'm 

not s o r t of t r y i n g t o make a p o i n t , I'm t r y i n g t o get s o r t 

of an idea of where you're coming from. 

Do you have experience doing a i r modeling of any 

s o r t s i n your time as a consultant? 

A. Generally the a i r modeling i s done by my s t a f f . 

Q. Okay. 

A. I c e r t a i n l y have experience i n i n t e r p r e t i n g a i r 

modeling. 

Q. Okay, what about groundwater? 

A. Groundwater, groundwater plume and a n a l y s i s , yes. 

Q. Okay. Contaminant t r a n s p o r t , do you have 

experience modeling contaminant t r a n s p o r t ? 

A. Ambient? 

Q. Contaminant t r a n s p o r t , s o r r y . 

A. Oh, contaminant. Yes, I do. Yeah, again most of 

the modeling i s a c t u a l l y done by my s t a f f — 

Q. Okay. 

A. — as opposed t o me person a l l y . 

Q. Right, okay. Do you have a background or 

experience i n economics a t a l l ? 

A. I've done some economic s t u d i e s . Again, I depend 
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upon the e x p e r t i s e of people t h a t work f o r me. 

Q. Okay, what about engineering? C i v i l engineering, 

s p e c i f i c a l l y ? 

A. I don't claim t o be a c i v i l engineer. 

Q. Okay, okay — 

A. I've worked a l o t w i t h c i v i l engineers. 

Q. A l l r i g h t , one l a s t t h i n g . Looking a t your 

resume, you seem t o have a l o t of experience — a l o t of 

i n d u s t r y experience. Have you ever consulted w i t h or 

worked on behalf of community o r g a n i z a t i o n s , something l i k e 

t he O i l and Gas A c c o u n t a b i l i t y P r o j e c t , or the American 

Lung Association? You k i n d of get my p o i n t . 

A. Yeah. Not w i t h what I ' d consider t o be 

environmental-type organizations, p r i m a r i l y because there's 

a — you know, a common c o n f l i c t of i n t e r e s t because of my 

i n d u s t r y background. 

Q. Sure. 

A. I have worked on cases where I thought t h e r e was 

m e r i t i n claims of i n d i v i d u a l s against i n d u s t r y . 

Q. Uh-huh. 

A. I've worked on behalf of the Louisiana Department 

of N a t u r a l Resources w i t h regard t o t h e i r waste management 

r u l e s , t h e i r Statewide Order 29.D. 

Q. Okay. 

A. So I've worked j u s t about everywhere. 
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MR. JANTZ: Okay, great. Thank you, t h a t ' s a l l I 

have of Dr. Thomas. 

CHAIRMAN FESMIRE: I s there any o b j e c t i o n t o Dr. 

Thomas being admitted as an expert i n pathology and r i s k 

assessment? 

MR. HISER: A c t u a l l y , i t was t o x i c o l o g y — 

CHAIRMAN FESMIRE: Toxicology and r i s k 

assessment? 

MR. BROOKS: No o b j e c t i o n , Mr. Chairman. 

MR. JANTZ: No o b j e c t i o n . 

MS. FOSTER: No o b j e c t i o n . 

CHAIRMAN FESMIRE: No o b j e c t i o n being noted, 

w e ' l l accept Dr. Thomas's c r e d e n t i a l s . He w i l l be admitted 

as an expert i n t o x i c o l o g y and r i s k assessment. 

MR. HISER: Mr. Chairman, may I approach the 

witness? 

CHAIRMAN FESMIRE: You may, s i r . 

DIRECT EXAMINATION (Resumed) 

BY MR. HISER: 

Q. Dr. Thomas, I'm p l a c i n g i n f r o n t of you an item 

which i s labeled as i n d u s t r y committee E x h i b i t 7. Does 

t h a t appear t o be a statement of your resume and cu r r i c u l u m 

v i t a e ? 

CHAIRMAN FESMIRE: Mr. Hiser, I don't t h i n k I got 

one. 7 i s among the missing. 
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MR. HISER: Well, we — Does anybody else have 

i t , or — 

COMMISSIONER OLSON: I've got i t . 

MR. HISER: — i s i t missing f o r everybody? 

We w i l l t r y t o make you an a d d i t i o n a l copy, Mr. 

Chairman, and give t h a t t o you. And Mr. Carr's volunteered 

h i s . 

CHAIRMAN FESMIRE: Okay, thank you very much. 

THE WITNESS: E x h i b i t 7 i s my resume. 

Q. (By Mr. Hiser) And does t h a t a c c u r a t e l y r e f l e c t 

your resume — p r o f e s s i o n a l experience? 

A. Yes, i t does. 

MR. HISER: We would move the admission of 

E x h i b i t 7. 

CHAIRMAN FESMIRE: I s there any o b j e c t i o n t o the 

admission of E x h i b i t 7? 

MR. BROOKS: No o b j e c t i o n . 

MR. JANTZ: No o b j e c t i o n . 

MS. FOSTER: No o b j e c t i o n . 

CHAIRMAN FESMIRE: E x h i b i t 7 w i l l be admitted. 

Q. (By Mr. Hiser) Now Dr. Thomas, behind t h a t t ab 

i s E x h i b i t 8. And does E x h i b i t 8 r e f l e c t m a t e r i a l s t h a t 

you prepared f o r discussion w i t h the Commission today? 

A. I t appears t o . 

Q. And are you prepared t o discuss w i t h the 
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Commission the proposed r u l e and some r i s k issues and other 

t h i n g s t h a t you've i d e n t i f i e d w i t h t h i s proposed r u l e ? 

A. I am. 

Q. And do you have the PowerPoint as w e l l which 

corresponds t o t h i s e x h i b i t ? 

A. I do. 

Q. Would you l i k e t o proceed? 

A. A l l r i g h t y . Next s l i d e , please. 

What I thought I ' d do today i s t a l k about several 

d i f f e r e n t t h i n g s . 

I wanted t o touch r e a l b r i e f l y on r i s k and 

de c i s i o n processes, e s p e c i a l l y how they r e l a t e t o 

r e g u l a t o r y processes. 

I want t o t a l k about what's i n the p i t s . 

I want t o t a l k about a r i s k e v a l u a t i o n of the 

c o n s t i t u e n t s t h a t were a c t u a l l y detected, both i n the 

i n d u s t r y research program and the OCD's program. 

I want t o t a l k about how t h i s r e l a t e s t o the 

OCD's proposed p i t r u l e . 

I want t o t a l k about a l t e r n a t i v e impacts. 

And then I've reached conclusions. 

Q. Okay. And so when you're l o o k i n g a t a r i s k 

assessment process, why i s t h a t something t h a t the 

Commission would be i n t e r e s t e d i n doing? 

A. Well, there are a number of reasons, and I've 
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l i s t e d i n here as k i n d of evalu- — the r i s k e v a l u a t i o n 

process. 

F i r s t of a l l , i n New Mexico the O i l and Gas Act 

re q u i r e s t h a t r i s k — t h a t i s , p r o t e c t i o n of the 

environment and the p u b l i c — be considered i n the 

r e g u l a t o r y process. And a t l e a s t t h a t p r o t e c t i o n , t o me — 

t a l k s about r i s k , because without r i s k you're not 

p r o t e c t i n g — you don't need t o p r o t e c t . 

The process of r i s k e v a l u a t i o n has a r e a l value, 

I t h i n k , i n the r e g u l a t o r y process, p r i m a r i l y because i t ' s 

tr a n s p a r e n t , t h a t i t makes e x p l i c i t e x a c t l y what the — t o 

a l l the p a r t i e s involved e x a c t l y what the agency's 

o b j e c t i v e s are i n proposing a r e g u l a t o r y a c t i o n . 

I t provides an understanding of the t e c h n i c a l 

basis and the r a t i o n a l e f o r t h a t proposed a c t i o n , the 

proposed standards, and the r e g u l a t o r y requirements. 

And i t minimizes — because of t h a t transparency, 

i t minimizes unnecessary expenditure of our very r a r e and 

scarce f i n a n c i a l and t e c h n i c a l resources, both i n d u s t r y and 

the agency's resources, due t o unclear p o l i c y . 

Q. And so i f you're going t o be s t a r t i n g and l o o k i n g 

a t t h i s r u l e , does i t make sense t o understand what r i s k s 

are the problem t h a t appears t o be being addressed by the 

r u l e ? 

A. Yeah, I honestly b e l i e v e t h a t the people of New 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

3819 

Mexico r e a l l y must have a risk-based r u l e . Otherwise, I 

t h i n k a l l p a r t i e s are k i n d of shooting i n the dark i n a l o t 

of ways, and h o p e f u l l y t h a t w i l l come — become obvious i n 

my p r e s e n t a t i o n . 

Q. Okay, and the r u l e t h a t ' s being proposed by the 

D i v i s i o n i s p r i m a r i l y aimed a t addressing what p a r t i c u l a r 

aspect of the i n d u s t r y ' s operation a t t h i s time? 

A. I'm s o r r y , I missed you — 

Q. The r u l e — the proposed p i t r u l e r e a l l y seems t o 

be addressing what type of i n d u s t r y a c t i v i t y ? 

A. Well, the r u l e as I read — obviously you've got 

more r u l e s than j u s t one, but the r u l e t h a t I'm reading i s 

d e a l i n g w i t h temporary p i t s and i n p a r t i c u l a r the ones t h a t 

I'm c a l l i n g d r i l l i n g p i t s and r e c y c l e p i t s . 

Q. Okay. And so i f you're going t o be l o o k i n g a t 

the r i s k s t h a t these present, would i t make sense t h a t 

you'd want t o know what the m a t e r i a l s and c o n s t i t u e n t s are 

i n the p i t and whether they present some s o r t of h e a l t h or 

environmental concern? 

A. Absolutely. 

Q. And d i d you undertake t h a t type of evaluation? 

A. I d i d . 

Q. And what d i d you determine? 

A. The next s l i d e , please. 

When we t a l k about what's i n the d r i l l i n g / r e s e r v e 
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p i t s , you know, we can take a look a t how they're used and 

p r e t t y w e l l decide what type of m a t e r i a l s go i n t o i t . 

F i r s t of a l l , we've got formulated d r i l l i n g muds. 

Okay? Most of the muds here are water-based, although I 

understand t h a t i t ' s possible t o have some oil- b a s e d muds 

i n these p i t s as w e l l , but ge n e r a l l y not a whole loc k . 

We get rocks and debris from the d r i l l i n g 

o p e r ation i t s e l f as the d r i l l b i t cuts through v a r i o u s 

s t r a t a i n subsurface. 

We've got hydrocarbons as the d r i l l i n g o p e r a t i o n 

s t a r t s t o encounter hydrocarbon pockets of crude o i l or 

n a t u r a l gas. 

And we've got s a l t s , e i t h e r d e r i v e d from the 

n a t u r a l deposits or as p a r t of the f o r m u l a t i o n of b r i n e -

based d r i l l i n g f l u i d s . 

So those are e s s e n t i a l l y the c o n s t i t u e n t s t h a t 

should be i n these d r i l l i n g / r e s e r v e p i t s . 

Next s l i d e , please. 

That leads us t o some r e a l l y c r i t i c a l questions 

w i t h regard t o a l l of us here. 

F i r s t question i s , W i l l any of the c o n s t i t u e n t s 

contained i n the closed d r i l l i n g p i t pose an unreasonable 

r i s k t o the p u b l i c h e a l t h , environment or the n a t u r a l 

resources of the State of New Mexico? 

And i f so, what i s the most e f f e c t i v e way t o 
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m i t i g a t e t h a t r i s k ? 

Next s l i d e , please. 

I n order t o answer some of t h a t , the i n d u s t r y 

sponsored a sampling program. 

Next s l i d e . 

E s s e n t i a l l y t h a t program consisted of a t h i r d 

p a r t y going out t o the f i e l d , c o l l e c t i n g samples of the 

contents of temporary p i t s a f t e r the f l u i d s have been 

removed and j u s t p r i o r t o closure. 

The samples were analyzed f o r a f u l l range of 

c o n s t i t u e n t s , using standard EPA methods, and these 

analytes included metals, v o l a t i l e compounds, s e m i v o l a t i l e 

organic compounds, anions, c a t i o n s , t o t a l petroleum 

hydrocarbon, p o l y c h l o r i n a t e d biphenyls, radium isotopes and 

other analytes such as e l e c t r i c a l c o n d u c t i v i t y and so on. 

Where EPA methods allowed, a TCLP leachate of 

each sample was prepared and analyzed f o r selected metals 

and v o l a t i l e organics. 

Q. Now Dr. Thomas, i n the second b u l l e t p o i n t here 

you t a l k about t h a t the samples were analyzed f o r a f u l l 

range of c o n s t i t u e n t s , and then you t a l k about a couple of 

d i f f e r e n t methods. 

When you t a l k about a f u l l range, what does t h a t 

mean was done? 

A. Well, each of the EPA methods i s a standard 
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method procedure, and i t w i l l include a number of chemical 

c o n s t i t u e n t s t h a t are a p p r o p r i a t e l y analyzed by t h a t 

p a r t i c u l a r method. 

So when we t a l k about a f u l l method, t h e r e f o r e 

range of analytes, we're t a l k i n g about the f u l l range of 

analytes t h a t were analyzed by t h a t p a r t i c u l a r EPA method. 

Q. And so are we t a l k i n g about two or t h r e e 

d i f f e r e n t t h i n g s t h a t were analyzed i n these methods, or 

tens, or what s o r t of magnitude? 

A. No, we're t a l k i n g over 100, perhaps even 200 

d i f f e r e n t analytes. 

Q. And then you also had — or i n d u s t r y also d i d a 

TCLP leachate a n a l y s i s . And why was t h a t done? 

A. The TCLP was conducted at my request, and the 

reason why i s because there are a number of c o n s t i t u e n t s 

such as barium s u l f a t e , the b a r i t e t h a t ' s used i n d r i l l i n g 

mud f o r m u l a t i o n s , where — you know, t h i s i s the same 

m a t e r i a l t h a t ' s given i n barium enema, f o r example, and 

i t ' s given because i t ' s not water-soluble. And because 

i t ' s not water-soluble i t ' s not e f f e c t i v e l y absorbed i n t o 

the body. Okay? 

And we're s t a r t i n g t o see the p a t t e r n over and 

over and over again, t h a t i n the o l d days the r e g u l a t o r y 

agencies would deal w i t h metals as a t o t a l metal content, 

but these days what we're looking a t i s more the so l u b l e 
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f r a c t i o n of the metals. I t ' s only the s o l u b l e i o n t h a t ' s 

a c t u a l l y able t o be absorbed from the GI t r a c t , f o r 

example, or from the lung, f o r example, t o get i n t o the 

body, t o cause t o x i c i t y . Okay? 

I t ' s also the soluble p a r t s of the metal t h a t are 

a c t u a l l y environmentally mobile, so they're the only ones 

t h a t would be able t o t r a n s p o r t through the s o i l column, 

impact groundwater, f o r example. 

So as a r e s u l t , I wanted some way t o evaluate not 

j u s t t o t a l metal content but also the s o l u b l e f r a c t i o n as 

the b i o a v a i l a b l e , environmentally mobile p o t e n t i a l l y t o x i c 

f r a c t i o n of t h a t metal. 

The sampling program focused i n two areas, the 

Permian Basin and also i n the San Juan Basin. 

As you already know, these two areas d i f f e r w i t h 

regard t o the type of production t h a t i s t h e r e . The 

northwest New Mexico or the San Juan Basin, i s g e n e r a l l y 

gas p r o d u c t i o n , f a i r l y shallow, 600 t o 9000 f e e t . 

The three p i t s i n the southeast New Mexico, i n 

Lea County, were — i n the Permian Basin, g e n e r a l l y o i l 

p r o d u c t i o n i s greater than 7000 f e e t , g e n e r a l l y . So as a 

r e s u l t of t h a t , they w i l l use d i f f e r e n t formations of mud, 

so t h e y ' l l have d i f f e r e n t type of geology and so on. 

The sampling program consisted of going t o a 

t o t a l of s i x p i t s , three i n the northwest, t h r e e i n the 
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southeast. A t o t a l of 12 samples from each p i t were 

c o l l e c t e d by t h i s t h i r d p a r t y . They were c o l l e c t e d a t 

depth — they a c t u a l l y used an augur — a t 11 l o c a t i o n s , 

and then c o l l e c t e d one d u p l i c a t e from each p i t . 

CHAIRMAN FESMIRE: Dr. Thomas — 

THE WITNESS: Uh-huh. 

CHAIRMAN FESMIRE: — j u s t as a p r e l i m i n a r y 

t h i n g , when was t h i s done? 

THE WITNESS: This was done probably a year ago. 

CHAIRMAN FESMIRE: Was i t p r i o r t o the task 

force? 

MR. HISER: I t was, i n f a c t , done p r i o r t o the 

task f o r c e . I t was — they overlapped a l i t t l e b i t i n 

time, and we a c t u a l l y were i n the data e v a l u a t i o n phase, I 

t h i n k , when the task force was meeting. We hadn't a c t u a l l y 

got a l l the data i n and v a l i d a t e d i t , and so t h a t ' s why 

ther e was some delay i n i t i a l l y i n g e t t i n g some of the 

i n f o r m a t i o n t o the task f o r c e . 

CHAIRMAN FESMIRE: Did the task f o r c e know about 

t h i s sampling program? 

MR. HISER: I was not a member of the task f o r c e , 

Mr. Chairman, nor d i d I attend any member — meetings of 

the task f o r c e , so I don't know. Mr. Byrom or Mr. Newman 

or one of those people might know what a l l was provided. 

I t ' s my understanding t h a t a summary of t h i s was provided 
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t o the task f o r c e during i t s d e l i b e r a t i o n . 

CHAIRMAN FESMIRE: Okay, so the samples weren't 

s p l i t w i t h OCD, and OCD wasn't n o t i f i e d p r i o r t o the 

sampling? 

MR. HISER: That i s c o r r e c t . This was done as an 

i n d u s t r y i n i t i a t i v e . We were aware t h a t you were t h i n k i n g 

of a p i t r u l e . 

CHAIRMAN FESMIRE: I'm so r r y , go ahead. 

THE WITNESS: A l l r i g h t . 

The samples were sent t o an a n a l y t i c a l 

l a b o r a t o r y , analyzed by the methods t h a t were p r e s c r i b e d , 

and then the la b o r a t o r y r e s u l t s were given. 

When I took at look a t the r e s u l t s I had some 

concerns w i t h regard t o q u a l i t y assurance. We h i r e d a 

t h i r d - p a r t y q u a l i t y assurance a u d i t o r t o evaluate the data. 

Once we were s a t i s f i e d , we then s t a r t e d t o evaluate the 

data w i t h regard t o i n t e r p r e t a t i o n . 

My evaluations looked at a l l the c o n s t i t u e n t s . 

I f a c o n s t i t u e n t was a t l e a s t detected or estimated i n a t 

l e a s t one of the 12 samples i n the p i t , t h a t c o n s t i t u e n t 

was h i g h l i g h t e d and was f u r t h e r evaluated. 

So, what was found? 

F i r s t of a l l , t o t a l petroleum hydrocarbons. 

Okay? TPH was evaluated by method 8015, which separates 

petroleum i n t o a v a r i e t y of d i f f e r e n t s i z e - c l a s s of 
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hydrocarbons, i n t h i s case gasoline range organics and 

d i e s e l range organic f r a c t i o n s . 

Most of the hydrocarbons i n both the northwest 

and the southeast p i t s were d i e s e l range organic f r a c t i o n s . 

I n the southeast the average TPH was 77 00 m i l l i g r a m s per 

kilogram, i n the northwest the average t o t a l TPH was 1800 

m i l l i g r a m per kilogram. 

OCD's proposed c r i t e r i o n i s 2500 m i l l i g r a m per 

kilogram, so on the average you can see t h a t i n the 

southeast e s p e c i a l l y , we are exceeding t h a t 2500 m i l l i g r a m 

per kilogram. 

So the question i s , i s t o t a l TPH a r i s k issue? 

I n other words, how good i s t h a t 2500 c r i t e r i o n ? What does 

i t r e a l l y mean t h a t you've got an average c o n c e n t r a t i o n a t 

7700 ppm? 

Next s l i d e . 

Chloride was also found, of course. The average 

co n c e n t r a t i o n of c h l o r i d e anion was found t o be 12 6,000 i n 

the southeast, 3900 i n the northwest. And again the 

question i s , does c h l o r i d e i o n a t these l e v e l s pose a r i s k ? 

Next s l i d e . 

Arsenic. Now arsenic i s not a component of 

commercial d r i l l i n g muds, so i t s presence i s l i k e l y t o be 

due t o n a t u r a l subsurface minerals being brought up d u r i n g 

the d r i l l i n g process. 
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The average i n the northwest was 4.1 m i l l i g r a m s 

per kilogram, the average i n the southeast was 2.3. 

Looking a t the Environmental Department's t i e r 1 

r e s i d e n t i a l s o i l screening l e v e l , i t i s 3.9. So we've got 

a s l i g h t exceedence up there i n the northwest. 

We looked a t t h a t TCLP, loo k i n g a t what p a r t of 

t h a t arsenic i s a c t u a l l y s o l u b l e , and we found t h a t i t was 

nondetectable i n a l l the d i f f e r e n t TCLP leachates t h a t were 

looked a t . That i n d i c a t e s t h a t the n a t u r a l a r s e n i c -

c o n t a i n i n g minerals are not soluble i n water, they are not 

environmentally mobile and t h e r e f o r e not b i o a v a i l a b l e . 

That i s , they are not t o x i c . 

Okay, t h a t ' s not s u r p r i s i n g . As you can imagine, 

i n the environment most minerals, when you f i n d deposits of 

minerals, are not sol u b l e , which i s why they're 

c r y s t a l l i z e d i n t o a deposit. Otherwise, they would have 

been taken away by the rainwater long ago, by the 

p e r c o l a t i n g rainwater. 

Next s l i d e . 

We found barium. Again, not a s u r p r i s e , because 

barium i s — i n the form of barium s u l f a t e , i s a common 

component of d r i l l i n g f l u i d s . 

I n the southeast the l e v e l was 1763 p a r t s per 

m i l l i o n , i n the northwest we had 10,000 p a r t s per m i l l i o n . 

The Environmental Department's s o i l screening l e v e l i s 
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5400. 

So barium l e v e l s i n the TCLP leachates were low, 

estimated t o be — t h a t ' s the soluble barium i o n — less 

than 3 percent of t o t a l . A c t u a l l y i t was, I t h i n k , 2.7 or 

le s s . I n many cases, nondetect. And they were less than 

the Water Q u a l i t y Control Commission's 3103 c r i t e r i o n . 

Low water s o l u b i l i t y i n d i c a t e s t h a t barium i n the 

p i t s i s not environmentally mobile and not b i o a v a i l a b l e . 

So — Next s l i d e . 

We also found benzene. Now benzene i s a n a t u r a l 

c o n s t i t u e n t of petroleum and n a t u r a l gas, and i t ' s not 

considered t o be a component of water-based d r i l l i n g mud 

fo r m u l a t i o n s . I t ' s a recognized human carcinogen, causing 

a p a r t i c u l a r type of leukemia. 

The average i n the southeast was 8.17 p a r t s per 

m i l l i o n , the average i n the northwest was .12 p a r t s per 

m i l l i o n . The Environmental Department's s o i l screening 

l e v e l i s 10.3 p a r t s per m i l l i o n . So i t may or may not be a 

c r i t e r i o n , based on average. 

A l l the s o i l samples e x h i b i t i n g benzene 

concentrations above the SSL, Environmental Department's 

s o i l screening l e v e l , were from a s i n g l e p i t t h e r e i n the 

southeast p a r t of New Mexico, and a l l of these samples were 

d i l u t e d a thousandfold. 

Other samples of i t from the same — or other 
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analyses from the same sample were d i l u t e d something l i k e 

f i v e - t o a hundredfold. But the benzene samples a c t u a l l y 

were d i l u t e d a thousandfold. 

When you've got high d i l u t i o n r a t i o s l i k e t h a t , 

any k i n d of v a r i a b i l i t y i n the a n a l y t i c a l method w i l l be 

magnified by t h a t d i l u t i o n f a c t o r . So i t r e a l l y 

complicates the i n t e r p r e t a t i o n of the benzene data, but i n 

— not only because i t ' s from a s i n g l e p i t , but al s o 

because of t h a t d i l u t i o n f a c t o r . So i t ' s not c l e a r t o me 

t h a t benzene r e a l l y i s an issue here. 

Next s l i d e , please. 

We also found some halogenated compounds t h a t I 

was j u s t t o t a l l y stumped by, because these are not commonly 

used i n solvent s , they're not commonly — and e v e n t u a l l y i t 

turned out t h a t — w i t h discussion w i t h the l a b o r a t o r y , 

t h a t they a c t u a l l y add these compounds t o these samples as 

surrogates so they can take a look a t how much or how 

a f f e c t e d t h e i r a n a l y t i c a l recoveries are i n the l a b o r a t o r y . 

So these a c t u a l l y were added, and they're not r e a l l y p a r t 

of the d r i l l i n g mud. 

Next s l i d e . 

Q. (By Mr. Hiser) So t h i s was a l a b o r a t o r y — t h i s 

was a l a b o r a t o r y a d d i t i o n and not a c t u a l l y found i n the 

samples taken from the p i t s ? 

A. That's c o r r e c t , and they were purposely added by 
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the l a b o r a t o r y . 

Q. Okay. 

A. Okay? There are other compounds, as I mentioned. 

These methods have a v a r i e t y of compounds f o r which they're 

approved. A l l those were looked a t , so there were other 

types of metals, other VOCs, SVOCs, PCBs and so on. 

And when I s t a r t e d t o look a t the l e v e l s , they 

were a l l below the Environmental Department's s o i l 

screening l e v e l s or other l e v e l s from other agencies t h a t 

— when I couldn't f i n d a New Mexico-based c r i t e r i o n . 

The average leachate concentrations — t h a t i s , 

s o l u b l e m a t e r i a l s i n the TCLP leachate — were below the 

a v a i l a b l e 3103 c r i t e r i a or d r i n k i n g water surrogate 

c r i t e r i a . Again, i f there's no New Mexico-based number, I 

looked f o r appropriate surrogates. 

So the other compounds do not seem t o propose a 

s i g n i f i c a n t r i s k t o p u b l i c h e a l t h or the environment. 

Q. So the d r i n k i n g water surrogates, you were 

l o o k i n g a t t h i n g s l i k e maximum contaminant l e v e l s or 

maximum contaminant l e v e l goals or — 

A. That's r i g h t — 

Q. — something of t h a t — 

A. — t h a t ' s an EPA c r i t e r i o n f o r d r i n k i n g water. 

Q. Did you look a t the OCD sampling program as wel l ? 

A. I d i d . OCD, of course, had t h e i r own sampling 

STEVEN T. 
(505) 

BRENNER, CCR 
989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

3831 

program, but — there wasn't a l o t of d e t a i l a v a i l a b l e t o 

us t o know e x a c t l y how i t was conducted, but i t appears t o 

me t h a t they c o l l e c t e d samples from the corners of each 

p i t , and they mixed them t o form a composite, t h a t i s — 

CHAIRMAN FESMIRE: Okay, Dr. Thomas, you said — 

Can we go back t o the statement t h a t you j u s t made, I t 

wasn't c l e a r t o me — what? 

THE WITNESS: There wasn't a formal work plan 

t h a t was given t o us, or given t o me, by OCD s t a f f . That 

i s , i t d i d n ' t say t h a t the l a b o r a t o r y — t h a t the f i e l d 

people w i l l go out and they w i l l c o l l e c t the sample i n t h i s 

manner, from t h i s l o c a t i o n , a t t h i s depth, w i t h t h i s 

equipment. The washing of the equipment i s a l l s p e c i f i e d 

i n those kinds of plans, the h e a l t h and s a f e t y c r i t e r i a are 

a l l s p e c i f i e d i n those kinds of plans. Well, t h a t k i n d of 

d e t a i l was not a v a i l a b l e here. 

CHAIRMAN FESMIRE: Are you saying i t wasn't 

a v a i l a b l e t o you, or i t wasn't a v a i l a b l e t o anyone? 

THE WITNESS: Well, I'm sure they have i t , 

because they went out and c o l l e c t e d samples, but i t wasn't 

a v a i l a b l e t o me. 

CHAIRMAN FESMIRE: And are you aware t h a t t h e r e 

was an i n d u s t r y r e p r e s e n t a t i v e on s i t e , every sample t h a t 

was c o l l e c t e d ? 

THE WITNESS: I am. 
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CHAIRMAN FESMIRE: Okay, so — 

THE WITNESS: I am, and I have t h e i r notes. I 

have t h e i r notes of how the samples were c o l l e c t e d and so 

on. 

CHAIRMAN FESMIRE: Do you have the p i c t u r e s t h a t 

they took and the — 

THE WITNESS: I have the p i c t u r e s t h a t they took 

as w e l l , yeah. 

CHAIRMAN FESMIRE: Okay, but t h a t wasn't done on 

the i n d u s t r y case, was i t ? 

THE WITNESS: I'm sorry? 

CHAIRMAN FESMIRE: That wasn't done when the 

i n d u s t r y c o l l e c t e d t h e i r samples, was i t ? 

THE WITNESS: What? 

CHAIRMAN FESMIRE: That k i n d of o v e r s i g h t wasn't 

— wasn't done by OCD when the i n d u s t r y c o l l e c t e d t h e i r 

samples? 

THE WITNESS: I don't know, I wasn't out i n the 

f i e l d t o monitor t h a t . I — but my understanding i s , no, 

i t wasn't, t h a t they were c o l l e c t i n g samples f o r t h e i r own 

i n t e r n a l research, and — but they d i d have a complete 

sampling plan developed f o r t h a t purpose. And l i k e I s a i d , 

they had — a t h i r d p a r t y a c t u a l l y c o l l e c t e d , f o l l o w i n g 

t h e i r s p e c i f i e d plan. 

CHAIRMAN FESMIRE: Go ahead and continue. 
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THE WITNESS: So i n any case i t appears t o me 

t h a t what OCD s t a f f d i d i s t h a t they went onto the surface 

of these p i t s , or close t o the corners of the p i t s , 

c o l l e c t e d samples, and then mixed the fou r c o l l e c t e d 

samples t o make a composite, and t h a t t h a t was then sent t o 

the l a b o r a t o r y f o r the an a l y s i s . 

OCD also c o l l e c t e d water samples, which t o me 

suggests t h a t the f l u i d s had not yet been removed from 

these p i t s , and so these were not yet t h a t close t o 

clos u r e . I don't have more d e t a i l than t h a t from the 

sampling program. 

The OCD t e s t s e s s e n t i a l l y were p a r a l l e l t o what 

the i n d u s t r y ' s t e s t program were. 

Next s l i d e , please. 

I n the OCD sampling program i n the southeast 

p i t s , of 20 detected analytes having s o i l screening l e v e l s 

from the Environment Department, only arsenic exceeded i t s 

NMED c r i t e r i o n . As I mentioned before, arsenic i s probably 

from subsurface formations and mineral d e p o s i t s , and i t ' s 

not water-soluble, and t h a t should be expected here as 

w e l l . 

I n the northwest, of 23 detected analytes having 

SSLs, none exceeded the NMED c r i t e r i o n . 

Next s l i d e . 

Q. (By Mr. Hiser) So then based on l o o k i n g a t both 
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the i n d u s t r y and the OCD studies, what d i d you conclude i n 

terms of c o n s t i t u e n t s t h a t were — t h a t p o t e n t i a l l y have a 

h e a l t h or environmental concern? 

A. Well, j u s t from the a n a l y t i c a l data, t h e r e were 

thr e e types of analyses where I thought there may be 

pos s i b l e r e g u l a t o r y concern. They were t o t a l petroleum 

hydrocarbon, c h l o r i d e and benzene. 

And so my next step was t o t r y t o evaluate j u s t 

how much of an issue they are, so as I t h i n k about, from a 

r i s k perspective, t o t a l petroleum hydrocarbons. 

Next s l i d e . 

OCD has suggested use of EPA method 418.1 as a 

simple and inexpensive t e s t f o r TPH, and t h a t ' s an o l d , o l d 

method, but i t ' s no longer p a r t of the EPA method s e r i e s . 

And the reason why i s because i t used f r e o n , and fr e o n has 

been banned i n the United States. And so e s s e n t i a l l y the 

l a b o r a t o r i e s s a i d — t h a t s t i l l say they run 418.1 e i t h e r 

are breaking the law by using freon, or they are not q u i t e 

honest i n t e l l i n g us what a l t e r n a t i v e e x t r a c t i o n s o l v e n t 

they're using i n order t o achieve t h a t a n a l y t i c a l method. 

Okay? 

Solvent e x t r a c t i o n i t s e l f i s f a i r l y n o n s p e c i f i c . 

That i s , not only are you able t o e x t r a c t petroleum 

hydrocarbons, but you can e x t r a c t f a t t y acids and waxes 

from t h i n g s l i k e p l a n t leaves and other types of b i o l o g i c a l 
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m a t e r i a l . And so any time you've got a simple e x t r a c t i o n 

procedure, you need t o be c a r e f u l . You're c a l l i n g i t t o t a l 

petroleum hydrocarbon, but i t i s q u i t e p o s s i b l e and i n some 

cases has been shown t h a t the — even though petroleum i s 

not t h e r e , you get a TPH reading due t o l e a f wax and f a t t y 

acids from other types of m a t e r i a l s . 

My recommendation i s , i f TPH i s an issue t o OCD, 

t h a t they probably ought t o consider, r a t h e r than 418.1, 

they should use something l i k e the 8015M method or the EPA 

method f o r o i l and grease. 

I looked a t the c r i t e r i o n t h a t OCD has proposed, 

and I can only assume t h a t they got i t from NMED. NMED has 

developed a risk-based s o i l screening l e v e l of 2500 

m i l l i g r a m per kilogram f o r waste o i l , and t h a t ' s based upon 

an assumption of the si z e - c l a s s of hydrocarbons t h a t 

comprise waste o i l . And they're assuming also t h a t t h e r e 

i s a h e a l t h r i s k t o a h y p o t h e t i c a l r e s i d e n t who d i r e c t l y 

contacts t h a t waste o i l . 

And so on t h a t basis NMED proposed 2500 p a r t s per 

m i l l i o n . 

I t appears t o me t h a t OCD has simply adopted the 

waste o i l c r i t e r i o n from NMED. Okay? 

So the question i s , has OCD considered whether 

the waste o i l SSL i s appropriate f o r petroleum crude o i l 

and n a t u r a l gas hydrocarbons. Okay? 
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As I mentioned, the o i l — or they hydrocarbons 

t h a t we're seeing from the a n a l y t i c a l program done by the 

i n d u s t r y are p r i m a r i l y gasoline range organics — I'm 

s o r r y , d i e s e l range organics, not gasoline range organics. 

Okay? But they don't go over i n t o l u b r i c a n t range 

organics, n e c e s s a r i l y . 

TPH standard has not — s p e c i f i c a l l y s t a t e d — 

OCD has not s p e c i f i c a l l y s t a t e d the nature of t h e i r concern 

about TPH. As I look a t i t , I can't r e a l l y t e l l whether 

the concern i s a health-based concern l i k e cancer or 

immunosuppression or something l i k e t h a t , or whether i t ' s 

something as simple as, i f i t gets i n the water i t t a s t e s 

bad. Okay? At t h i s stage I can't t e l l . 

What t h a t means i s t h a t OCD has r e a l l y not given 

the members of the Commission the t e c h n i c a l i n f o r m a t i o n 

t h a t I t h i n k you need t o judge whether the OCD-proposed 

r e g u l a t i o n i s f i r s t of a l l a ppropriate. 

And, two, i f anybody ever comes t o you f o r an 

exemption or an exception or something l i k e t h a t , you also 

may not have adequate i n f o r m a t i o n t o say, This i s the 

concern we're t r y i n g t o address, and your exemption i s 

denied because i t doesn't deal w i t h t h a t . Or i t does deal 

w i t h t h a t , and your exemption i s denied anyway, whatever. 

But i n other words, you don't r e a l l y have, I 

t h i n k , good i n f o r m a t i o n t o work on, t o make a d e c i s i o n w i t h 
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regard t o TPH. 

Next s l i d e , please. 

As I look a t the TPH standard and from a r i s k -

assessment p o i n t of view, you know, a couple of t h i n g s 

become obvious. 

One i s , OCD has not given a t e c h n i c a l r a t i o n a l e 

f o r t h e i r proposed 2500-milligram-per-kilogram standard. 

I t ' s not c l e a r why NMED's number i s a p p l i c a b l e t o the p i t 

m a t e r i a l s . I f OCD's 2500-milligram-per-kilogram c r i t e r i o n 

i s safe and a p a r t y i s able t o reach t h a t , i t ' s not c l e a r 

t o me why the cur r e n t closure-in-place p r a c t i c e i s 

in a p p r o p r i a t e , why you have t o d i g i t up and haul i t away. 

A b e t t e r r a t i o n a l e would look a t the r i s k s 

presented by d i f f e r e n t pathways of exposure. For example 

i n the f u t u r e , somebody b u i l d i n g a house over one of these 

p i t s and then c h i l d r e n and then a d u l t s having d i r e c t 

contact t o contaminated s o i l , i n t h i s case p i t s o l i d s . 

As I take a look a t t h a t I keep f i n d i n g t h a t t h i s 

i s going t o be constructed w i t h a f o u r - f o o t cover, i t ' s 

going t o have c o n s t r u c t i o n and r e s i d e n t i a l as the primary 

exposure scenarios — I t h i n k t h a t should be "are" 

primary exposure scenarios. 

The other type of exposure I can see i s 

groundwater, where the hydrocarbons leach. But these 

hydrocarbons, e s p e c i a l l y i n the d i e s e l range, have low 
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s o l u b i l i t y , t h e i r v o l a t i l i z a t i o n and biodegradation are 

issues t h a t w i l l continue t o reduce t h e i r l e v e l s i n the 

s o i l , as w i l l — I'm sorry. 

The other t h i n g t o keep i n mind i s t h a t t o t a l 

petroleum hydrocarbons includes a number of t h i n g s f o r 

which there i s l e g i t i m a t e concern, but TPH i s a p r e t t y 

crude measure. 

And b e t t e r measures from e v a l u a t i n g the r i s k and 

the h e a l t h , the environmental concerns, would be t h i n g s 

l i k e BTEX — benzene, toluene, ethylbenzene and xylene — 

f o r the gasoline range f r a c t i o n , and p o l y c y c l i c aromatic 

hydrocarbons f o r the d i e s e l range organic f r a c t i o n . TPH 

doesn't t e l l you very much, whereas these become more 

s p e c i f i c w i t h regard t o concentrations of c o n s t i t u e n t s of 

concern and the types of adverse e f f e c t s t h a t could be 

expected from those c o n s t i t u e n t s . 

So my viewpoint i s t h a t i t ' s always b e t t e r t o 

r e g u l a t e a s p e c i f i c t o x i c a n t , r a t h e r than a nebulous 

mixture l i k e TPH. 

Of the BTEX and PAHs t h a t we looked a t 

i n d i v i d u a l l y i n the a n a l y t i c a l programs, the data i n d i c a t e 

t h a t only benzene — and t h a t ' s only a p o s s i b i l i t y , only 

benzene i s of possible r e g u l a t o r y concern. 

So the question I have i s , why are we r e g u l a t i n g 

TPH? Why i s t h a t an important metric f o r us t o base a l l of 
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our r e g u l a t i o n and decisions on. 

Could I have the next s l i d e , please? 

From the perspective of c h l o r i d e — 

Next s l i d e . 

— c h l o r i d e anion i s a h i g h l y water-soluble 

specie. I t ' s been used h i s t o r i c a l l y as a way t o t r a c e 

e s s e n t i a l l y the m i g r a t i o n of water i n the environment, 

because where water goes c h l o r i d e i s r i g h t w i t h i t . The 

proposed r u l e does not s t a t e the nature of OCD's concern 

w i t h regard t o c h l o r i d e , although i t appears from the 

wording and t h e i r suggested approaches t h a t they're t a l k i n g 

about p r o t e c t i o n of groundwater as the primary goal. Okay? 

While s a l t — t h a t i s , sodium c h l o r i d e — can be 

t o x i c t o p l a n t s , i t ' s not the c h l o r i d e anion t h a t ' s the 

primary p a r t t h a t ' s responsible. Rather i t ' s sodium, which 

surrounds i t s e l f w i t h a large s h e l l of water molecules. 

Okay? And t h e r e f o r e i t competes w i t h p l a n t r o o t s f o r t h a t 

water. When the p l a n t r o o t s don't win, they dehydrate and 

s t a r t t o d i e . Okay? 

We see s i m i l a r mechanisms i n people who consume 

la r g e amounts of s a l t , where you s t a r t t o get — or are 

exposed t o large amounts of s a l t , where the sodium w i l l 

p u l l the water out of the t i s s u e and d i s r u p t b i o l o g i c a l 

f u n c t i o n s i n t h a t manner. The Egyptians used s a l t , as you 

know, as p a r t of t h e i r embalming process, i n order t o p u l l 
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the water out of the t i s s u e and t h e r e f o r e prevent f u r t h e r 

degradation. 

Chloride, I t h i n k , i s a very poor p r e d i c t o r of 

the r i s k s associated w i t h sodium c h l o r i d e . I t h i n k the 

more d i r e c t measures of sodium or perhaps one of i t s 

surrogate metrics, l i k e e l e c t r i c a l c o n d u c t i v i t y or SAR or 

whatever other type of measure, may be more a p p r o p r i a t e 

ways t o evaluate the r i s k s t h a t we're r e a l l y concerned 

about, and t h a t ' s due t o sodium, not t o c h l o r i d e . 

Next s l i d e , please. 

Again, from the r i s k - a n a l y s i s p o i n t of view, r i s k 

occurs when you have a p o t e n t i a l f o r exposure. 

And i n t h i s p a r t i c u l a r case, t h i s p a r t i c u l a r — 

the pathway i s d i r e c t exposure. That i s , d i r e c t contact 

w i t h contaminated s o i l s or groundwater, we see here, i s 

p r i m a r i l y s a l t - d r i v e n . 

But again from the i n g e s t i o n p o i n t of view w i t h 

s o l i d s , we haven't seen d i r e c t contact because we've got 

t h a t f o u r f o o t of cover and a top b a r r i e r , membrane, t h a t 

i s good warning t h a t there's good warning t h a t there's 

something here t h a t we shouldn't be touching, or need t o 

deal w i t h and study. 

I f c h l o r i d e i s of concern, i n terms of 

recommended l e v e l , okay, again, the d i r e c t exposures are 

addressed by the cover. Groundwater should be based on 
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p r o t e c t i o n of groundwater use. Therefore a leachable 

standard of 3500 m i l l i g r a m s per l i t e r , I b e l i e v e , i s 

p r o t e c t i v e . And t h a t number came from Daniel B. Stephens 

and h i s models of m i g r a t i o n through the s o i l column. 

A non-leachable f i e l d t e s t may be — may s i m p l i f y 

f i e l d a d m i n i s t r a t i o n of the standard, but measurement of 

sodium i s a b e t t e r metric f o r r i s k e v a l u a t i o n than i s 

c h l o r i d e . 

With regard t o benzene, benzene may or may not be 

an issue, as I've discussed. I mentioned t h a t the 

a n a l y t i c a l r e s u l t s were h i g h l y d i l u t e d , and i t a l l comes 

from one p i t . 

Benzene has a short h a l f - l i f e . I t i s v o l a t i l e , 

and t h e r e f o r e d u r i n g the evaporation of f l u i d s and the 

mixing of the s o i l s , benzene w i l l tend t o v o l a t i l i z e i n t o 

the atmosphere. 

So as we take a look a t the pathways of p o t e n t i a l 

concern, the d i r e c t contact, the r e s i d e n t i a l contact, i s 

minimized again by t h a t f o u r - f o o t cover and the 

geotechnical l i n e r . 

Groundwater use? Hm. Well, you've got a long 

way t o groundwater, and — I t h i n k t h a t ' s maybe on the next 

s l i d e . Yeah, here we are. 

The d i r e c t contact i s l i m i t e d t o c o n s t r u c t i o n or 

other p h y s i c a l disturbances, or the — and as I mentioned, 
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because benzene i s v o l a t i l e , i t w i l l tend t o disappear from 

the waste m a t e r i a l . 

Groundwater i s ge n e r a l l y d i s t a n t , according t o 

the r u l e s , and t h e r e f o r e the m i g r a t i o n — the downward 

m i g r a t i o n of benzene w i l l tend t o f a c i l i t a t e i t s 

biodegradation and/or loss by ev a p o t r a n s p i r a t i o n . 

We normally t h i n k of ev a p o t r a n s p i r a t i o n being a 

water process, but anything t h a t ' s v o l a t i l e w i l l evaporate 

and p o t e n t i a l l y t r a n s p i r e through the p l a n t s . 

So i f I had t o give you a recommendation, I t h i n k 

the t i e r 1 screening l e v e l f o r benzene i n s o i l t o minimize 

r i s k t o a c o n s t r u c t i o n worker i s 174 m i l l i g r a m s per 

kilogram. Okay? I don't t h i n k t h a t there's r e a l l y going 

t o be s i g n i f i c a n t exposure t o a r e s i d e n t from t h i s 

p a r t i c u l a r s i t u a t i o n , so I'm recommending t h a t a more 

reasonable screening l e v e l would be the 174 m i l l i g r a m s f o r 

a c o n s t r u c t i o n worker, as proposed by NMED. 

Next s l i d e , please. 

The OCD has given a whole t a b l e of 3103 analytes, 

and these are proposed by the Water Q u a l i t y — Control 

Commission? WQCC? And I don't know i f anybody has looked 

a t the l e v e l s , but t a l k i n g w i t h the WQCC s t a f f , they don't 

r e a l l y r e c a l l where these numbers came from. 

And comparing i t t o cu r r e n t water c r i t e r i a , some 

of the numbers are higher than, say, EPA c r i t e r i a , some of 
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them are more s t r i n g e n t than EPA c r i t e r i a . But i t ' s the 

ones t h a t are higher t h a t are of more concern, because as 

you know, st a t e s are not supposed t o have c r i t e r i a t h a t are 

less s t r i n g e n t than the f e d e r a l government. 

The 3103 c o n s t i t u e n t s c o n t a i n — or the l i s t 

contains a number of chemicals t h a t are not expected i n any 

way i n these p i t s . But I assume t h a t they have t o be 

analyzed anyway. 

As I take a look a t the pathways of p o t e n t i a l 

concern, again, d i r e c t contact. But again, these are under 

a f o u r - f o o t cover and a geotechnical l i n e r . 

Groundwater use. I don't see t h a t the l e v e l s 

t h a t we saw i n our a n a l y t i c a l programs, you know, r e a l l y 

are going t o exceed d r i n k i n g water standards a t t h i s time. 

Next s l i d e , please. 

I keep g e t t i n g ahead of myself, but e s s e n t i a l l y 

my conclusion, a f t e r l o oking a t the data, i s t h a t the 3103 

c o n s t i t u e n t s , by these routes of exposure, provide de 

minimis r i s k t o h e a l t h or the environment. So I'm not 

q u i t e sure why 3103 c r i t e r i a are r e a l l y so of concern here 

t o OCD. 

Next s l i d e , please. 

Next s l i d e . 

OCD's p i t r u l e , as I read i t , proposes standards 

f o r the s i t u a t i o n s where you're t r e a t i n g the waste or 
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there's a p o s s i b i l i t y of release from the waste p i t . 

The e x i s t i n g i n d u s t r y data would suggest t h a t 

p i t s w i l l not meet the standards. P a r t i c u l a r l y the 3 013 

c r i t e r i a , I see, w i l l have some impact. 

I n essence, a l l the d r i l l i n g m a t e r i a l s w i l l have 

t o be hauled o f f and disposed of a t a commercial OCD-

approved l a n d f i l l . 

I understand t h a t you've had f u r t h e r d i s c u s s i o n 

since I was l a s t here, but t h a t was how I was reading i t 

when I was p u t t i n g these s l i d e s together. 

Next s l i d e , please. 

Next s l i d e . 

You know, we heard Mr. Pease t a l k t h i s morning 

about consequences, or economic consequences, and so on. 

And you know, I t h i n k from the r e g u l a t o r y r i s k p o i n t of 

view i t ' s always important f o r everybody t o understand t h a t 

any d e c i s i o n t h a t you make, no matter how simple, w i l l have 

consequences. Some of the consequences w i l l be b e n e f i c i a l , 

some of the consequences w i l l be adverse. 

The OCD r u l e addresses d i r e c t exposure r i s k , 

groundwater r i s k , and i t does i t i n such a way t h a t i t says 

the waste m a t e r i a l i s going t o be dug up and hauled away, 

so i t ' s by removing the p i t contents. 

The industry-sponsored study, as rep o r t e d by Mr. 

Pease — Pease? — t h i s morning, t h a t t a l k e d about the 
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l i k e l y consequences o f , you know, as a r e s u l t of t r a n s p o r t 

and d i s p o s a l of p i t m a t e r i a l s . Okay? There were economic 

impact, t h e r e were v e h i c u l a r accidents, i n j u r i e s and 

f a c i l i t i e s , and there were environmental consequences t h a t 

were addressed i n t h a t p a r t i c u l a r e v a l u a t i o n . Okay? 

Next s l i d e . 

The economic impacts you heard, okay? At the 

time he was e s t i m a t i n g there were more than $50 m i l l i o n a 

year compliance costs would be added t o operations i n New 

Mexico. 

I t was estimated t h a t the i n d u s t r y w i l l d r i l l 

approximately 1400 w e l l s per year i n the s t a t e , t h a t — i t 

noted t h a t there are only four OCD-approved l a n d f i l l s i n 

New Mexico, and a l l of those are i n the southeast p a r t of 

the s t a t e . Therefore new l a n d f i l l c apacity would have t o 

be developed i f they're going t o be OCD-approved. 

Noted t h a t there would be an increase i n t r u c k 

t r a f f i c . Okay? And whether i t ' s 400 miles or 100 m i l e s , 

t h e r e w i l l be d e t e r i o r a t i o n and r e p a i r of New Mexico roads 

t h a t w i l l have t o be borne. 

Next s l i d e . 

I n terms of v e h i c u l a r accidents, i t s a i d t h a t as 

long as you've got t r a f f i c moving as a r e s u l t of your 

r e g u l a t i o n s , there w i l l be accidents. And as a r e s u l t of 

the accidents there w i l l be p h y s i c a l damage t h a t w i l l be 
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r e a l i z e d . 

There w i l l be i n j u r i e s , and t h e r e w i l l be 

f a t a l i t i e s . Okay? I'm not sure t h a t we can p r e d i c t w i t h 

any c e r t a i n t y what the l e v e l i s , based on what I heard t h i s 

morning, but i t doesn't r e a l l y matter. At some p o i n t you 

have t o r e a l i z e t h a t whatever you propose w i l l have 

consequences. And i f you're going t o have anything hauled 

and dug — dug up and hauled away, you're going t o have 

road t r a f f i c t h a t w i l l r e s u l t i n f a t a l i t i e s and i n j u r i e s 

and p h y s i c a l damage t o v e h i c l e s and so on. 

Next s l i d e , please. 

The environmental consequences are also some of 

the t h i n g s t h a t the i n d u s t r y evaluated, and t h e r e w i l l be 

an increase i n dust, there w i l l be an increase i n v e h i c u l a r 

emissions of various types of hydrocarbons and so on. 

Again, the estimates can go up and down, but the 

p o i n t i s t h a t we w i l l have adverse consequences. 

One of the t h i n g s t h a t I thought was i n t e r e s t i n g 

i s t h a t the Governor apparently has a greenhouse gas 

emission r e d u c t i o n goal i n northwest New Mexico, and t h a t 

the increased C02 emissions are p r o j e c t e d t o perhaps put 

t h a t i n t o jeopardy, so i t ' l l be i n t e r e s t i n g t o see. 

So i n conclusion, what i s the r i s k ? 

As I look at i t , there are only a few of the 

c o n s t i t u e n t s t h a t are found i n d r i l l i n g r e c y c l i n g p i t s t h a t 
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may be of r e g u l a t o r y concern. I n p a r t i c u l a r , TPH, c h l o r i d e 

and benzene were the t h i n g s t h a t came up i n the a n a l y t i c a l 

program. 

Now these c o n s t i t u e n t s pose l i t t l e r i s k t o p u b l i c 

h e a l t h and also l i t t l e r i s k t o the environment by the 

expected pathways of exposure. Okay? 

And based on OCD's proposed language, i t appears 

t h a t OCD i s p r i m a r i l y concerned w i t h odor and t a s t e impacts 

on groundwater. That i s , I don't see a h e a l t h basis f o r 

TPH. Okay? Again, only benzene was th e r e . I don't see a 

he a l t h basis f o r the benzene, and t h a t may be an a n a l y t i c a l 

a r t i f a c t anyway. Okay? 

And I don't see a h e a l t h basis f o r sodium 

c h l o r i d e — t h a t i s , the s a l t i n the water — except as i t 

a f f e c t s the t a s t e of water. 

So as I look a t i t I'm again stymied as t o what 

we're doing and why we're doing i t t o the degree we're 

doing i t f o r the types of r i s k t h a t these m a t e r i a l s are 

posing. 

So based on OCD's — I'm s o r r y , f o r e v a l u a t i n g 

r i s k — okay? — I believe t h a t BTEX and PAHs are b e t t e r 

m e t r i c s f o r — than TPH f o r e v a l u a t i n g h e a l t h e f f e c t s . 

Okay? 

Sodium, I bel i e v e , i s a b e t t e r m e t r i c than 

c h l o r i d e . Okay? 
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So does the proposed p i t r u l e a c t u a l l y reduce 

r i s k ? Well, a c t u a l l y I don't t h i n k so. Of a l l the t h i n g s 

here, i t ' s the sodium c h l o r i d e t h a t I'm most concerned 

w i t h . 

What e s s e n t i a l l y the OCD r u l e does i s , i t takes 

small p i t s — t h a t i s , closed i n place — and combines them 

i n t o a lar g e OCD-approved p i t — okay? — which e s s e n t i a l l y 

now puts a l l of the mass of t h i n g s l i k e sodium c h l o r i d e 

i n t o a lar g e container. Okay? And I am suspicious enough 

of any k i n d of geotechnical membrane t o t h i n k t h a t i t ' s 

going t o l a s t f o r e v e r . 

So a t some p o i n t the membranes w i l l f a i l , and a t 

some p o i n t OCD and the Commission are going t o have t o 

evaluate and do something about, now, c a t a s t r o p h i c leaks of 

l a r g e masses of sodium c h l o r i d e , r a t h e r than i n d i v i d u a l 

small masses of sodium c h l o r i d e dispersed and spread out 

through the s t a t e . 

Next s l i d e , please. 

So I looked a t OCD making proposals t h a t w i l l 

have impacts. Okay? I don•t know the exact numbers, but 

we w i l l have impacts on the number of l i v e s l o s t , w e ' l l 

have increases i n number of i n j u r i e s , w e ' l l have increases 

i n emissions, of greenhouse gases, f o r example, a i r b o r n e 

dust, f o r example. We'll see groundwater impacted a t some 

p o i n t i n the f u t u r e . Okay? And we have increases i n 
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d o l l a r s , both i n d r i l l i n g and compliance costs as w e l l as 

the s t a t e r e p a i r of roads and so on. And w e ' l l have an 

impact, p o s s i b l y , on s t a t e revenue. Okay? 

So i f those are the adverse costs, what are the 

b e n e f i t s t h a t we've a c t u a l l y gained? 

One i s , we've got a spec u l a t i v e decrease i n 

d i r e c t exposure. Again, these m a t e r i a l s are b u r i e d under 

fou r f e e t w i t h a geotechnical membrane t h a t provides some 

warning t h a t you've got m a t e r i a l underneath t h a t needs t o 

be concerned w i t h . 

We've got fewer p i t s w i t h groundwater impacts, 

but we've concentrated them a t these l a n d f i l l s i t e s . 

Next s l i d e . 

When I take a look a t the i n d u s t r y ' s 

counterproposal, they provide s i m i l a r b e n e f i t s but they 

provide them a t much less cost. Okay? 

Small o n - s i t e p i t closures — t h a t i s , small 

masses of t o x i c a n t s — present less o v e r a l l r i s k t o 

groundwater than large concentrated l a n d f i l l s w i t h l a r g e 

masses of t o x i c a n t . 

I f the l i n e r s do not f a i l , then both the o f f - s i t e 

[ s i c ] closure and the l a n d f i l l s are eq u a l l y p r o t e c t i v e . 

I f the l i n e r s do f a i l , then the o f f s i t e — on-

s i t e p i t closures are more p r o t e c t i v e , I t h i n k , than 

l a n d f i l l s . 
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D i r e c t exposure r i s k s — t h a t i s , r e s i d e n t i a l and 

c o n s t r u c t i o n — I see are de minimis f o r the m a t e r i a l s t h a t 

we've got here. 

Other cumulative impacts are minimized. That i s , 

l i v e s , i n j u r i e s and emissions. 

So as I look a t the proposed i n d u s t r y approach I 

t h i n k i t has a l o t of m e r i t . 

Next s l i d e , please. 

So both the OCD and the i n d u s t r y approaches 

achieve s i m i l a r r e s u l t s , but i n d u s t r y ' s approach achieves 

the same r e s u l t a t a lower cost. And I t h i n k t h a t there's 

something t h a t needs t o be thought through here. 

I n p a r t i c u l a r , i t seems t o me t h a t OCD i s not 

making a r i s k judgment. I don't see r i s k — or r i s k 

t h i n k i n g i n any of the documents t h a t I'm seeing w i t h 

regard t o OCD. What I t h i n k they're doing, r e a l l y , i s 

making a value judgment, t h a t the mere presence of a waste 

j u s t i f i e s d i g g i n g i t up, hau l i n g i t away and a l l the other 

t h i n g s t h a t are i n the proposed r u l e . Okay? That i s , 

s t a t e d another way, t h a t the OCD approach t h a t the mere 

presence of waste j u s t i f i e s the a d d i t i o n a l loss of l i f e , 

i n j u r y and economic e f f e c t s . 

I t h i n k t h a t the State of New Mexico, the people 

of New Mexico, r e a l l y deserve a b e t t e r , considered r u l e . 

And I'm hoping t h a t you as Commissioners w i l l make t h a t 
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app r o p r i a t e judgment. 

Q. And so, Dr. Thomas, as a t o x i c o l o g i s t and as a 

r i s k assessor who's f a m i l i a r w i t h the o i l and gas i n d u s t r y , 

i s i t your p r o f e s s i o n a l opinion t h a t as the m a t e r i a l s would 

be disposed of i n the i n d u s t r y proposal, t h a t t h e r e would 

be only de minimis r i s k t o human health? 

A. Yes, yes. 

Q. And t h a t there would be — 

A. But t h a t ' s t o human h e a l t h , l e t ' s make t h a t 

c l e a r . I am concerned about s a l t impact on groundwater. 

Q. Okay. And then the i n d u s t r y — on t h a t aspect, 

you looked a t Daniel Stephens' work showing the — a t 3500, 

showing t h a t t h a t would preserve the Water Q u a l i t y Control 

Commission standards? 

A. Yes, I d i d . 

Q. And assuming t h a t the Water Q u a l i t y Control 

standard i s an appropriate standard, would t h a t seem, then, 

t o be a reasonable l e v e l t o address the p o l i c y e s t a b l i s h e d 

by the Water Q u a l i t y Control Commission? 

A. I bel i e v e so. 

MR. HISER: Mr. Chairman, we would move the e n t r y 

of E x h i b i t 8, which i s the s l i d e s from Dr. Thomas, and also 

then E x h i b i t 9, which i s h i s r e p o r t which provides a l i t t l e 

b i t more d e t a i l , and the references t h a t support h i s 

testimony. 
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CHAIRMAN FESMIRE: Have you l a i d — 

Maybe I should ask two questions before you — 

Q. (By Mr. Hiser) Dr. Thomas, E x h i b i t 8 i s the 

pr e s e n t a t i o n t h a t you j u s t went through/ i s t h a t c o r r e c t ? 

A. I t does. 

Q. And E x h i b i t 9 i s the r e p o r t t h a t you authored? 

A. Yes. 

Q. And i t accurately sets f o r t h your views on t h i s 

matter? 

A. Yes, i t does. 

Q. And i t ' s been prepared i n accordance w i t h the 

standard p r a c t i c e s of t o x i c o l o g i s t s and r i s k assessors? 

A. I t has. 

MR. HISER: I would move the admission of 

E x h i b i t s 8 and 9. 

CHAIRMAN FESMIRE: And 9 incorporates some of the 

work of — What we've got here i s 10, r i g h t ? 

MR. HISER: That i s , but i t ' s j u s t an e x h i b i t 

t h a t ' s already i n evidence, so I'm not moving i t again. 

But he d i d look a t the r e p o r t by Daniel B. Stephens and 

Associates as p a r t of h i s work. 

COMMISSIONER OLSON: E x h i b i t 9 l a r g e l y looks l i k e 

— a l o t of i t l a r g e l y looks l i k e what's i n — 

MR. HISER: E x h i b i t 9 i s i n la r g e p a r t the same, 

but i t also includes a number of a d d i t i o n a l references, and 
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there's some a d d i t i o n a l t e x t u a l m a t e r i a l t h a t provides 

c l a r i f i c a t i o n s on a number of p o i n t s . 

CHAIRMAN FESMIRE: What i s E x h i b i t A? I s t h a t 

the a n a l y s i s of the i n d u s t r y sampling? 

MR. HISER: Let me r e t r i e v e my copy of — 

MS. FOSTER: Mr. Chairman, also , j u s t so the 

record i s c l e a r , i n t h i s instance when we're t a l k i n g about 

i n d u s t r y , i t ' s the i n d u s t r y committee, not the e n t i r e t y of 

i n d u s t r y , because — 

(Laughter) 

CHAIRMAN FESMIRE: Yeah, l e t ' s make sure the 

record i n d i c a t e s the d i f f e r e n c e . 

MS. FOSTER: Thank you. 

CHAIRMAN FESMIRE: What i s E x h i b i t A? 

MR. HISER: E x h i b i t — 

CHAIRMAN FESMIRE: I mean, attachment A t o 

E x h i b i t 9? 

MR. HISER: Attachment A t o E x h i b i t 9 i s 

ma t e r i a l s t h a t r e f l e c t the r e p o r t t h a t Dr. Thomas spoke 

about. 

CHAIRMAN FESMIRE: What r e p o r t i s t h a t ? 

MR. HISER: This i s the — I be l i e v e t h i s i s a 

summary r e p o r t , the outgrowth from the i n d u s t r y committee's 

sampling program. 

CHAIRMAN FESMIRE: Can we get the raw data? 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

3854 

MR. HISER: I t h i n k we've — I don't have the raw 

data w i t h me, and — I can c e r t a i n l y see i f i t ' s a v a i l a b l e . 

CHAIRMAN FESMIRE: I s there any o b j e c t i o n t o the 

admission of E x h i b i t 8, the slid e s ? 

MR. BROOKS: No o b j e c t i o n , Mr. Chairman. 

MR. JANTZ: No o b j e c t i o n , Mr. Chairman. 

MS. FOSTER: No o b j e c t i o n , Mr. Chairman. 

CHAIRMAN FESMIRE: Seeing no exhib- — o b j e c t i o n , 

E x h i b i t 8 w i l l be admitted i n t o the record. 

E x h i b i t 9, I would l i k e a c l a r i f i c a t i o n and the 

a d d i t i o n of the raw data i f i t ' s a v a i l a b l e . 

MR. HISER: Yes, we do have the raw data 

a v a i l a b l e so we — 

CHAIRMAN FESMIRE: Okay — 

MR. HISER: — can provide t h a t . 

CHAIRMAN FESMIRE: ~ we'd l i k e t o see the raw 

data. Can we get i t — We're going t o break f o r lunch here 

i n a minute. Can we get i t a f t e r lunch. 

MR. HISER: Do you have i t w i t h you 

e l e c t r o n i c a l l y , Ben? 

THE WITNESS: I t h i n k I do. 

MR. HISER: I f we have i t e l e c t r o n i c a l l y w e ' l l 

provide i t a f t e r lunch, and i f we don't have i t 

e l e c t r o n i c a l l y here w e ' l l see i f we can get i t e-mailed so 

i t w i l l be a v a i l a b l e — w e l l , we could drop i t by the 
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Commission tomorrow. 

CHAIRMAN FESMIRE: Okay. So a t t h i s p o i n t we 

won't admit E x h i b i t 9, and w e ' l l reconsider i t a f t e r we get 

the raw data. 

MR. HISER: I f t h a t ' s the Commission's pleasure 

f o r the moment, w e ' l l be happy t o provide the data. 

CHAIRMAN FESMIRE: Thank you. 

You have no f u r t h e r questions of t h i s witness on 

d i r e c t ? 

MR. HISER: Not on d i r e c t , no. 

CHAIRMAN FESMIRE: Okay. 

MR. HISER: I guess the question i s , do you want 

us t o t r y t o cover any r e b u t t a l testimony from Dr. Thomas, 

or what would your preference be? I have probably 15 

minutes or less of r e b u t t a l testimony from Dr. Thomas. 

CHAIRMAN FESMIRE: Why don't we cover t h a t 

immediately a f t e r — a f t e r lunch. 

MR. HISER: Okay. 

CHAIRMAN FESMIRE: At t h i s time i s the r e anybody 

who would l i k e t o make a statement on the record? 

MR. DUGAN: I'm Tom Dugan. 

CHAIRMAN FESMIRE: Okay, why don't you come 

forward, Mr. Dugan? 

Mr. Dugan, we have two ways of doing t h i s . You 

can e i t h e r give a statement of p o s i t i o n , or you can be 
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sworn and give a — give testimony. Sworn testimony 

subjects you t o cross-examination by the a t t o r n e y s . 

MR. DUGAN: Okay, we — 

CHAIRMAN FESMIRE: Do you have a preference? 

MR. DUGAN: We'll — whatever. Sworn i s f i n e . 

CHAIRMAN FESMIRE: Okay. I s there going t o be a 

duet? We've already had a couple of them. 

MR. DUGAN: Sir? 

CHAIRMAN FESMIRE: Are you both going t o do i t a t 

the same time? 

MR. ROE: Tom w i l l — 

MR. DUGAN: I ' l l make a statement, and then he 

w i l l . 

CHAIRMAN FESMIRE: Okay, why don't you r a i s e your 

r i g h t hand and be sworn, please. 

(Thereupon, the witness was sworn.) 

TOM DUGAN. 

the witness h e r e i n , a f t e r having been f i r s t d uly sworn upon 

h i s oath, t e s t i f i e d as f o l l o w s : 

DIRECT TESTIMONY 

BY MR. DUGAN: 

MR. DUGAN: I'm Tom Dugan, I'm the pr e s i d e n t of 

Dugan Production. 

And I moved t o New Mexico i n 1952 w i t h P h i l l i p s 

Petroleum, and P h i l l i p s turned t h e i r p r o p e r t i e s over t o 
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P a c i f i c Northwest P i p e l i n e Corporation i n '55, and I went 

t o work f o r P a c i f i c Northwest P i p e l i n e Corporation. And I 

worked f o r Val Reese and Associates f o r a sh o r t time, and I 

went i n t o business f o r myself i n 1959. And I'm a petroleum 

engineer, a graduate of the U n i v e r s i t y of Oklahoma i n 1950. 

We operate around — a l i t t l e over 800 w e l l s , and 

our c u r r e n t production i s close t o 25 m i l l i o n a day and 

about 325 b a r r e l s of o i l a day. 

We are ranked 23rd i n your l i s t of producers f o r 

gas, and 60 i n o i l . 

We've d r i l l e d — we d r i l l e d 47 w e l l s l a s t year, 

we d r i l l e d 41 w e l l s so f a r t h i s year, and we c u r r e n t l y have 

two r i g s working. 

We paid $4.19 m i l l i o n t o the State of New Mexico, 

m i l l i o n d o l l a r s , t o the State of New Mexico f o r production 

taxes, we paid $1.3 m i l l i o n t o the State of New Mexico f o r 

r o y a l t i e s . We paid q u i t e a l o t more than t h a t t o the 

f e d e r a l government, which New Mexico shares i n . 

We c u r r e n t l y have 155 employees, and we have f i v e 

workover r i g s , f i v e water t r u c k s and f i v e roustabout 

groups. 

We don't agree w i t h the proposed new p i t r u l e . 

We've spent an awful l o t of time working on Rule Number 50 

and t r y i n g t o get i n compliance w i t h i t , and t h a t was a 

very sh o r t time ago. We see no evidence f o r change from 
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the c u r r e n t r u l e . 

The d r i l l i n g mud and c u t t i n g s does not seem t o be 

harmful t o anybody t h a t I know, and I've worked around i t 

f o r over 55 years. 

Last month I was up i n Canada and found out t h a t 

up t h e r e the operators have a choice of burying the 

d r i l l i n g c u t t i n g s on s i t e , or they are also spread out on 

the farmers' f i e l d s because the farmers l i k e i t , and they 

— and they get an increase i n t h e i r p r o d u c t i o n when they 

do spread i t out on the f i e l d s . And they also have a 

choice of sending i t t o a land- — 

I t appears t h a t we're t r y i n g t o make t h i s a 

hazardous waste, and i t ' s not. And you know, i f t h i s r u l e 

goes i n t o e f f e c t w e ' l l have t o shut down, a t l e a s t u n t i l we 

— shut down our d r i l l i n g u n t i l we f i g u r e out how best t o 

handle i t . 

I don't t h i n k the closed loops — Most of the 

w e l l s we d r i l l are shallow coal w e l l s , coalbed methane 

w e l l s . They're from — anywhere from 350 f e e t t o 2000 f e e t 

deep. 

We — You know, the waste from them i s very 

small. I don't t h i n k the closed-loop system i s going t o 

work on these small r i g s t h a t we use t o d r i l l these shallow 

w e l l s . I'm sure i t can be adapted somehow, but i t — I 

don't t h i n k i t ' l l be very p r a c t i c a l t o t r y t o make i t work 
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on these — the small r i g s t h a t we work w i t h . 

I guess t h a t ' s about a l l I have t o say r i g h t now, 

t h a t we t h i n k t h a t the r u l e — c u r r e n t Rule 50 i s adequate. 

CHAIRMAN FESMIRE: Thank you, Mr. Dugan. 

Are there any questions of t h i s witness? 

MR. HISER: No, Mr. Chairman. 

MR. BROOKS: No questions. 

MR. JANTZ: No questions, Mr. Chairman. 

CHAIRMAN FESMIRE: Thank you very much, Mr. 

Dugan. 

MR. DUGAN: Thank you. 

CHAIRMAN FESMIRE: Having seen i t once, you can 

r a i s e your r i g h t hand. Do you know what your choices are? 

(Thereupon, the witness was sworn.) 

CHAIRMAN FESMIRE: S t a r t w i t h your name, please, 

s i r . 

JOHN ROE. 

the witness h e r e i n , a f t e r having been f i r s t duly sworn upon 

h i s oath, t e s t i f i e d as f o l l o w s : 

DIRECT TESTIMONY 

BY MR. ROE: 

MR. ROE: Okay, I'm John Roe. I work f o r Dugan 

Production as the engineering manager i n Farmington, New 

Mexico. 

And we're here today, as Mr. Dugan has already 
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t o l d you, t o voice a concern over the impact t h a t we as a 

small o i l and gas producer w i l l experience upon t r y i n g t o 

comply w i t h Rule 50 — or the repeal of Rule 50 and the 

implementation of the cur r e n t r u l e s regarding p i t s and — 

d r i l l i n g and production p i t s . 

I have some ext r a copies. Dugan Production 

prepared a l e t t e r and w r i t t e n comments and d i d provide 

those t i m e l y t o the OCD. 

CHAIRMAN FESMIRE: Mr. Roe, those are — i f i t ' s 

the same l e t t e r t h a t I received — 

THE WITNESS: I t i s . 

CHAIRMAN FESMIRE: — i t ' s p a r t of the record. 

THE WITNESS: I t i s . And I brought e x t r a copies 

i n case th e r e was any question or anybody wanted — But 

t h a t l e t t e r i s what we submitted i n verbatim, i t ' s . . . 

One of the th i n g s t h a t Dugan Production — I'm 

not going t o say s p e c i a l i z e s i n , but we — a la r g e p a r t of 

our w e l l s are marginal w e l l s , low-rate w e l l s . They're 

w e l l s t h a t other operators have decided were uneconomical. 

And because, as Mr. Dugan said, we have our own p u l l i n g 

u n i t s , we have our own roustabout crews, we have our own 

water t r u c k s , we p r e t t y much t r y t o cut our expenses and 

operate these w e l l s as economically as we can. 

And so we have a l o t of what are t y p i c a l l y 

r e f e r r e d t o as s t r i p p e r w e l l s or low-rate w e l l s , marginal 
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w e l l s . And a l o t of our w e l l s w i l l f e e l the negative 

economic impact i f we b a s i c a l l y have t o do much more i n the 

form of p u t t i n g tanks — i f f o r some reason we're not 

allowed t o continue using u n l i n e d earthen p i t s as a 

disp o s a l method f o r the small amount of produced water. 

I set out i n the l e t t e r t h a t I referenced, we — 

b a s i c a l l y , r i g h t a f t e r Rule 50 was f i r s t implemented i n 

2004, we made a p r e t t y s i g n i f i c a n t work e f f o r t t o get our 

w e l l s compliant w i t h Rule 50 as i t c u r r e n t l y e x i s t s . 

We spent — since t h a t r u l e , we've spent around 

$1.5 m i l l i o n c l o s i n g p i t s . 

We d i d submit a p p l i c a t i o n s f o r r e g i s t r a t i o n of 

242 earthen p i t s , 77 below-grade tanks. And a l l of these 

we're op e r a t i n g — w e l l , of the 242 earthen p i t s , we 

c u r r e n t l y have 128 of those are a c t i v e , t h a t — there's — 

of the 128, we have 78 o i l w e l l s and 50 gas w e l l s t h a t 

c u r r e n t l y are r e g i s t e r e d under Rule 50. 

The analysis and a p p l i c a t i o n t h a t was done f o r 

r e g i s t r a t i o n , each of those p i t s , p r e t t y much documents 

t h a t groundwater i s e i t h e r nonexistent or i t ' s a t a depth 

t h a t i s very l i t t l e concern, as f a r as contamination as a 

r e s u l t of p u t t i n g a small amount of produced water i n these 

p i t s . 

To — The average o i l production f o r the 78 w e l l s 

t h a t are using unlined p i t s i s less than a b a r r e l a day; .9 
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i s the average you would get. And these — because they're 

o i l w e l l s , they don't produce much gas on the average. 

There would be around 7 or 8 MCF a day produced. About 

h a l f of t h a t would be used on-lease f o r f u e l , l e a v i n g , you 

know, 2 or 3 MCF a day t h a t we're s e l l i n g . 

So i t ' s p r e t t y c l e a r , the economics of o p e r a t i n g 

these w e l l s i s t r u l y marginal. We're able t o do so because 

of the way Mr. Dugan has put Dugan Production together and 

we operate. We — Even though on an average basis they 

don't produce much, on a composite basis they do produce. 

These 128 w e l l s t h a t are c u r r e n t l y using u n l i n e d 

earthen p i t s f o r disposal of less than 5 b a r r e l s a day, i n 

f a c t , the average b a r r e l s of water per day t h a t we're 

disposing i s .6 b a r r e l s of water per day. And again, the 

c u r r e n t r u l e s under co n s i d e r a t i o n , we would no longer be 

able t o continue t o do t h i s . 

These 128 w e l l s , during — on an annual basis we 

pay around $216,000 r o y a l t y . Not a l l of t h a t i s t o the 

s t a t e . This i s a l o t of f e d - — t h i s i s a l l types of 

r o y a l t y . But t h a t — wherever t h a t r o y a l t y goes, we're 

p r e t t y sure t h a t t h a t would be l o s t , simply because we 

would no longer be able t o continue t o operate these w e l l s . 

I n a d d i t i o n t o the $216,000 a year r o y a l t y t h a t 

we pay on t h i s production, we pay around $13 0,000 of 

pr o d u c t i o n t a x , so — and the State of New Mexico would be 
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the r e c i p i e n t of t h a t production tax. 

And again, i t ' s my a n t i c i p a t i o n t h a t i f we have 

t o do anything a t a l l , other than continue operations on 

these w e l l s , we probably w i l l lose t h i s revenue. 

And so a t any r a t e , i n a d d i t i o n t o Dugan 

Production having s t r i p p e r w e l l s , the State of New Mexico 

has tremendous — or a large number of s t r i p p e r w e l l s . 

Using some data published by the Independent 

Petroleum Association of America, there i s c u r r e n t l y around 

13,000 s t r i p p e r o i l w e l l s i n the State of New Mexico and 

around 9200 s t r i p p e r gas w e l l s . And these s t r i p p e r w e l l s , 

I am going t o guess, w i l l experience the same impact as the 

128 w e l l s t h a t Dugan Production operates. 

And my — j u s t a c a l c u l a t i o n of using average o i l 

p r i c e s and average gas p r i c e s during 19- — or 2 006, t h a t 

w i l l r e s u l t i n a loss of r o y a l t y of around $163 m i l l i o n , 

and around $98 m i l l i o n i n production taxes. And again, 

t h a t ' s applying — making an estimate of the p r o d u c t i o n 

t h a t would be associated w i t h s t r i p p e r o i l and gas w e l l s 

w i t h i n the State of New Mexico, and p r e d i c t i n g t h a t t h a t 

revenue w i l l be l o s t i f these w e l l s are forced t o change 

the method of operation i n any manner. 

And again, Dugan's w e l l s are, f o r the most p a r t , 

i n a p a r t of the Basin t h a t groundwater i s not an issue. 

I t ' s e i t h e r not there or i t ' s deeper than 100 f e e t . 
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So we f e e l t h a t p a r t i c u l a r l y the marginal w e l l s 

are going t o take a d i r e c t h i t , probably any f u t u r e 

reserves w i l l be l o s t forever. And I say f o r e v e r because 

who i n t h e i r r i g h t mind would r e d r i l l t h a t lease t o develop 

reserves we couldn't j u s t i f y producing now? 

One of the t h i n g s t h a t I guess i t ' s d i f f i c u l t f o r 

us t o understand, why the c u r r e n t Rule 50 i s not meeting a 

need t h a t e x i s t s f o r governing how we use p r o d u c t i o n p i t s 

and d r i l l i n g reserve p i t s . 

We're personally — we're unaware of any 

environmental impact t h a t r e s u l t s from d r i l l i n g p i t s , 

p a r t i c u l a r l y i n northwest New Mexico. We are aware there's 

a couple of groundwater contaminations t h a t have occurred. 

We aren't aware — As Mr. Dugan pointed out, we've been i n 

operations f o r nearly 50 years, and I'm unaware t h a t we've 

had any groundwater contamination associated w i t h one of 

our w e l l s . 

I keep hearing — and i t keeps being r e f e r r e d t o , 

t h a t t h e r e i s a database i n OCD records t h a t has — I've 

heard numbers, 600, 800 records of groundwater impacts. I 

went t o t h a t data set i n the OCD records and spent some 

time l o o k i n g a t t h a t data set, and I don't t h i n k t h a t t h a t 

data set should be used as j u s t i f i c a t i o n f o r changing Rule 

50. 

The data set, i t looks t o me — I , again, have 
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spent some time. There's 748 l i n e s of data i n t h a t 3 5-

pages of the f i l e . Of those 748 l i n e s of data, again, 

there's not a l o t of in f o r m a t i o n i n t h a t f i l e t o know 

e x a c t l y what each groundwater impact i s — represents. But 

th e r e i s enough i n f o r m a t i o n t h a t i t looks t o me l i k e 

there's 479 of t h a t 748 s i t e s t h a t are something other than 

contaminations r e s u l t i n g from a production p i t or a 

d r i l l i n g p i t . 

And so 74 percent of the data i s , you know, not 

associate w i t h d r i l l i n g / p r o d u c t i o n p i t s , y e t t h a t data f i l e 

keeps being used as a reason t o — we need changes. 

Of those 479 l i n e s t h a t I'm p e r s o n a l l y t h i n k i n g 

have nothing t o do w i t h d r i l l i n g and produc t i o n p i t s , 284 

of them are groundwater impacts t h a t were recorded by 

p i p e l i n e companies. 

And again, the data set doesn't lend i t s e l f t o 

know e x a c t l y . I suppose I could spend the time and f i g u r e 

out what each groundwater — or each remediation r e p o r t — 

why i t was submitted. 

But i t looked t o me l i k e a l o t of them probably 

were knowing t h a t some of the p i t s — w e l l , n a t u r a l gas 

p i p e l i n e companies were the bulk of t h a t 284 instances, and 

having had some dealings w i t h t h a t , t h a t ' s t y p i c a l l y 

remediations of dehydrator p i t s t h a t are no longer even an 

issue. 
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I f an operator does have a dehydrator, t y p i c a l l y 

any f l u i d s o f f the dehydrator go i n t o tanks, and so t o use 

those p i t s as a reason t o change what we're doing, i t seems 

wrong. I t ' s c e r t a i n l y t h a t the groundwater impact i s not 

being cured by the proposed new r u l e s . 

I n a d d i t i o n t o the 284 p i p e l i n e issues, t h e r e was 

160 t h a t were reported by water disposal companies. And 

again, there may need t o be some changes i n how the water 

d i s p o s a l companies operate. But I'm going t o guess t h a t a 

l o t of the groundwater impacts t h a t were r e p o r t e d by the 

water disposal companies — and a good chunk of t h a t i s i n 

southeast New Mexico — are more a r e s u l t of leakage around 

the equipment t h a t they have and again w i l l not be a f f e c t e d 

i n any way by what we do w i t h production p i t s or 

d r i l l i n g / r e s e r v e p i t s . 

There was 15 commercial impacts which had t o do 

w i t h some commercial company having a s p i l l a g e i n t h e i r 

yard, loading chemicals or something l e a k i n g from a drum. 

So a t any r a t e , I t h i n k there's a l o t of data i n 

t h a t t h a t should not be used as evidence t h a t we need t o 

change production and d r i l l i n g reserve p i t s . 

The one t h a t the — I s a i d t h a t Dugan Production 

had not ever had a groundwater impact. There i s one w e l l 

i n t h e r e f o r Dugan Production, but t h a t i s n ' t c o r r e c t . 

Dugan Production i s not the operator of t h a t w e l l . I t ' s 
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the Knight Number 1, which we d i d help the operator on a 

c o n t r a c t basis t o remediate a groundwater impact. But i t 

again was not a w e l l operated by Dugan Production, even 

though t h a t ' s the way i t ' s l i s t e d i n the data f i l e . That 

same w e l l i s l i s t e d under Enterprise as a groundwater 

impact. So a t l e a s t the one p i t I know something about, 

i t ' s on t h a t data set twice. 

For Dugan production they show t h a t the 

groundwater was a t zero f e e t . For En t e r p r i s e they show the 

groundwater a t the same p i t was at 25 f e e t . I'm not sure 

where t h a t data comes from, but I was doing t h a t work, and 

n e i t h e r of those numbers are c o r r e c t . 

I f I was t o use t h a t data set t t r y t o f i n d 

l o c a t i o n s — where are these p i t s and these groundwater 

impacts? — there's a whole l o t of questions t h a t I have as 

— Wow, where are they? 

I f you d i v i d e the data up i n t o n o r t h — i n other 

words, i t does have a northern township and a southern 

township, i n other words 25 nor t h or 25 south — i f I s o r t 

t h a t and f i g u r e out where the p i t s are, a good — about 

h a l f of them are i n the northwest, and about h a l f of them 

are i n the southeast. 

But of the northwest p i t s , i f I use the l o c a t i o n 

t h a t ' s i n the f i l e , about 65 of those are i n Arizona. 

Because the western range t h a t ' s assigned t o them are 
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grea t e r than 21, and 21 West i s the Arizona-New Mexico 

border. 

So I'm not saying those p i t s are i n Arizona, I'm 

j u s t saying t h a t the data i s — I'm very suspicious, r a t h e r 

than 25 west, i t ' s a c t u a l l y 25 east, and those p i t s are 

probably i n southeast New Mexico. So they probably are 

a c t u a l groundwater impact. 

But my p o i n t i s , the data has l o t s of questions 

about i t . And i f you were t o use t h a t as a sole 

j u s t i f i c a t i o n f o r implementing the changes we're t a l k i n g 

about, you know, I — as a p r o f e s s i o n a l engineer I ' d say, 

Wait a minute, there's a l o t of clouds over t h i s data set 

t h a t — and I want t o emphasize t h a t a l o t of the 

groundwater impacts t h a t occur i n t h a t data set are the 

r e s u l t of operators becoming compliant w i t h w e l l s t h a t are 

e i t h e r i n the i n i t i a l vulnerable area or the expanded 

vu l n e r a b l e area, and so those p i t s are gone. And we're not 

doing t h a t anymore. 

And so we're f i x i n g a problem now t h a t has 

already been d e a l t w i t h e i t h e r under the vulnerable-area 

issues or under c u r r e n t Rule 50. 

So t h a t ' s p r e t t y much what I had t o say. 

CHAIRMAN FESMIRE: Okay. Are t h e r e any questions 

of t h i s witness? 

MR. BROOKS: I t h i n k not, thank you. 
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MR. HISER: No, s i r . 

CHAIRMAN FESMIRE: Mr. Roe, I do need t o p o i n t 

out a couple of t h i n g s . That database i s as r e p o r t e d by 

the operators, and the zero i s the d e f a u l t value. I f they 

don't r e p o r t a water depth, i t comes out zero. 

THE WITNESS: Well, having worked on the Knight 

Number 1, I — we d i d r e p o r t a water depth, and c l e a r l y El 

Paso reported one a t 2 5 f e e t , which i s n ' t r i g h t e i t h e r . I t 

was shallower than t h a t , our E n t e r p r i s e , but — 

But again, Mr. Fesmire, the p o i n t I was t r y i n g t o 

make i s — There's no question the i n d u s t r y needed t o do 

b e t t e r w i t h t h e i r p i t s , and I don't t h i n k anybody i n the 

i n d u s t r y would argue w i t h t h a t . But we w i l l argue t h a t 

we've already d e a l t w i t h a l o t of these issues. 

You know, the OCD implemented — the D i r e c t o r a t 

t h a t time set up a task f o r c e t o deal w i t h the v u l n e r a b l e 

area issues. I n f a c t , i t was B i l l ' s master's t h e s i s t h a t 

i n i t i a t e d t h a t e f f o r t , I t h i n k . I s t h a t r i g h t ? 

And the OCD and i n d u s t r y invested a tremendous 

amount of time dea l i n g w i t h the p i t s under the v u l n e r a b l e 

area and the expanded vulnerable area. That was a work 

e f f o r t t h a t s t a r t e d i n e a r l y '84 and b a s i c a l l y l a s t e d 

through — probably — the expanded vul n e r a b l e area became 

e f f e c t i v e i n e a r l y '93, and most of the operators had t o 

get t h e i r w e l l s i n compliance — and compliance meant t h a t 
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you e l i m i n a t e use of p i t s i n areas t h a t t h e r e i s some 

exposure t o groundwater contamination. 

And so from '84 t o '96 i n d u s t r y and OCD spent a 

tremendous amount of time working on t h a t . 

Then we had Rule 50. I pe r s o n a l l y spent p r e t t y 

much s i x months of dedicated time g e t t i n g our w e l l s i n 

compliance w i t h Rule 50. Now t h a t we're f i n a l l y compliant, 

we're going t o e l i m i n a t e Rule 50 and come up w i t h another 

r u l e t h a t — I'm sure w e ' l l do what we need t o get i n 

compliance, but I sure wasted s i x months of time d e a l i n g 

w i t h Rule 50. 

CHAIRMAN FESMIRE: Commissioner Olson, you had a 

question? 

COMMISSIONER OLSON: Well, I j u s t wanted t o 

c l a r i f y a couple p o i n t s . 

EXAMINATION 

BY COMMISSIONER OLSON: 

Q. I t h i n k you said you spent — i f I understand 

r i g h t , you said $1.5 on p i t closures, I guess compliance 

issues w i t h the p i t s since 2003; i s t h a t — ? 

A. No, since Rule 50 became e f f e c t i v e February 14th 

of 2004. 

Q. 2004. 

A. So Dugan Production — the p i t s t h a t we've 

closed, i t ' s about a m i l l i o n and a h a l f d o l l a r s t h a t I've 
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signed invoices f o r . 

Q. And I t h i n k you were saying you s t i l l have 128 

u n l i n e d — 

A. Yeah. 

Q. — production and disposal p i t s ? 

A. Yes, t h a t are r e g i s t e r e d under Rule 50. 

Q. So I'm assuming those are outside what was 

considered the vulnerable area? 

A. Yes, yes. And i n a l l cases the groundwaters are 

f o r sure deeper than 50 f e e t . A l l but 13 of them are 

deeper than 100 f e e t , or nonexistent. And bear i n mind, 

though, a l o t of the San Juan Basin — presence of 

groundwater, t h a t ' s an issue f o r the — you know, the 

n a t i v e Americans t h a t l i v e out there. They haul t h e i r 

water, they don't have i t a v a i l a b l e t o produce. 

Q. Well, I'm assuming those were p i t s t h a t were — 

t h a t have been i n existence f o r some time. 

A. Yeah, they were i n existence p r i o r t o Rule 50, 

and because we planned t o operate them a f t e r June 3 0th of 

'05, we d i d , you know, f i l e the necessary a p p l i c a t i o n s . 

Q. And i s Dugan s t i l l i n s t a l l i n g u n l i n e d p i t s 

o u t s i d e the vulnerable area or — 

A. No — 

Q. — are they — 

A. — no, we're j o i n i n g the ranks w i t h the r e s t of 
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the i n d u s t r y . A l o t of i n d u s t r y has decided t h a t , you 

know, u n l i n e d p i t s are c l e a r l y not the way t o go. 

And t h a t ' s b a s i c a l l y what happened — you know, I 

mentioned we r e g i s t e r e d 242 p i t s . We only have 128 a c t i v e 

now. For a l o t of reasons we've chosen t o close the 

d i f f e r e n c e between 242 and 128. That number s l i p s my mind 

r i g h t now, but we've taken p i t s t h a t are r e g i s t e r e d and 

completely l e g a l and closed them ourselves because, you 

know, we're t r y i n g t o be good stewards of the environment. 

Q. And so what are you using now? Below-grade 

tanks? 

A. We — we l i k e using subgrade tanks — 

(Laughter) 

A. — not below-grade tanks, and the d i s t i n c t i o n 

being, the tanks are i n a depression, because a l o t of our 

operations, you need t o be able t o g r a v i t y water from the 

p r o d u c t i o n separator or from your o i l storage tank i n t o 

some s o r t of a h o l d i n g vessel. And so we put those below-

grade — or subgrade, and we do have an ongoing program t o 

keep the s i t e s cleaned out and the bottom of the tank 

exposed so t h a t i t won't become subject t o Rule 50 as a 

subgrade tank — 

Q. So as a subgrade tank — 

A. — or below-grade. 

Q. — i t ' s e s s e n t i a l l y a tank s i t t i n g i n a 
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depression w i t h the sides — 

A. Right — 

Q. — exposed — 

A. — r i g h t , you — 

CHAIRMAN FESMIRE: Below p i t , b a s i c a l l y . 

THE WITNESS: Yeah, i t ' s a — yeah, i t ' s j u s t 

tank t h a t ' s below grade so t h a t we can s t i l l produce i n a 

manner t h a t , you know, f l u i d s w i l l s t i l l d r a i n i n t o the 

tank, and we can walk around the tank and see the sides and 

v e r i f y t h a t there's a b s o l u t e l y nothing l e a k i n g from i t . 

They're t y p i c a l l y set on a g r a v e l base w i t h a 

l i n e r underneath, so i f there was a leak i n the middle of 

the tank, i t would run out and be obvious from — or 

apparent from — from walking around the tank. 

And of course, c l e a r l y there's some problems. 

You've got t o keep the sand out of the depression so your 

tanks are seeable, and i f an operator doesn't do t h a t then, 

you know, you've l o s t the b e n e f i t of having a subgrade as 

opposed t o the below-grade. 

Q. (By Commissioner Olson) The l i n e r , does t h a t 

come out from below the tank, or i s i t j u s t the side — the 

f o o t p r i n t of the tank, then? 

A. I t would extend out a l i t t l e b i t . 

I t ' s — We don't have i t out much, because i f you 

get rainwater or something, you don't want t o have the 
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rainwater accumulating i n your tankbottoms, or around your 

tank. 

Q. So what's i t cost you these days t o i n s t a l l a 

subgrade tank l i k e t h a t , w i t h t h a t l i n e r and g r a v e l base 

system? 

A. Well, because most of our w e l l s t h a t we're using 

t h i s on are — we're dealing w i t h f a i r l y small volumes, i t 

doesn't cost — we can do i t f a i r l y economically. We buy a 

l o t of the tanks we're using a t auctions. They're used, we 

don't buy new — or we do buy new, but Mr. Dugan p r e f e r s 

t h a t i f there's surplus equipment out t h e r e , t h a t ' s what we 

used. 

And B i l l , I'm going t o say w e ' l l spend $3000 t o 

$4000 f o r the tank, and w e ' l l spend probably an afternoon 

w i t h our own roustabout crew s e t t i n g the tank. 

And so, you know, f o r $5000 we probably are able 

t o i n s t a l l . But again, we go t o a l o t of t r o u b l e t o f i n d 

t he equipment. And i f we're buying new equipment, you're 

going t o spend more than t h a t f o r the tank. 

COMMISSIONER OLSON: Okay, thanks. That's a l l I 

had. 

CHAIRMAN FESMIRE: Ms. Foster? 

MS. FOSTER: Based on the questions t h a t 

Commissioner Olson j u s t asked, I j u s t had a quick question 

f o r Mr. Roe. 
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EXAMINATION 

BY MS. FOSTER: 

Q. Mr. Roe, are you aware t h a t under the proposed 

hew r u l e t h a t your subgrade tanks w i l l need t o have 

secondary containers w i t h leak d e t e c t i o n w i t h i n f i v e years? 

A. Yes, I am, and t h a t ' s — t h a t ' s why I o f f e r e d — 

I — these w e l l s are a t r i s k of l o s i n g — because we 

probably won't be able t o j u s t i f y t h a t i n s t a l l a t i o n . 

Q. Okay. And could you — since you j u s t gave us 

the cost t h a t you'd expend on a used tank, do you know how 

much a tank w i t h a double bottom would cost, or could you 

even buy one of those new? 

A. Well, you p r e t t y much have t o buy those new. 

There's — they're good — I don't have a c u r r e n t p r i c e , 

but t h e y ' l l be more than the $5000 t h a t — i n f a c t , we have 

our own, a c t u a l l y tank-manufacturing company too, so we do 

make our own double-bottom tanks. 

And I don't know, Tom, do you have a number f o r 

what we get those? 

MR. DUGAN: Too much. 

THE WITNESS: Too much. 

(Laughter) 

THE WITNESS: He p r e f e r s we buy a l l of BP Amoco's 

surplus equipment. We l i k e when ConocoPhillips has surplus 

sales. We use — we're the r e c y c l i n g k ings. 
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MS. FOSTER: Thank you, I have no f u r t h e r 

questions. Thank you, Mr. Chairman. 

CHAIRMAN FESMIRE: Are there any f u r t h e r 

questions of t h i s witness? 

Mr. Roe, thank you very much. 

MR. ROE: Sure, thank you. 

CHAIRMAN FESMIRE: At t h i s time w e ' l l adjourn f o r 

lunch and reconvene a t 1:30. Thank you a l l . 

MR. McWHORTER: One more. 

CHAIRMAN FESMIRE: Oh, w a i t a minute, was ther e 

other — were there other — 

MR. McWHORTER: I ' l l w a i t t i l l Thursday. 

CHAIRMAN FESMIRE: Okay, so w e ' l l go ahead and 

adjourn f o r lunch then. 

(Thereupon, noon recess was taken a t 12:21 p.m.) 

(The f o l l o w i n g proceedings had a t 1:39 p.m.) 

CHAIRMAN FESMIRE: Let's go back on the record. 

Let the record r e f l e c t t h a t t h i s i s the 

c o n t i n u a t i o n of Case Number 14,015. I t i s Tuesday, 

November — December 4th, 2007. A l l t h r e e Commissioners 

are present, there i s t h e r e f o r e a quorum. 

I b e l i e v e , Mr. Hiser, you were going t o present 

the r e b u t t a l p o r t i o n of Dr. Thomas's d i r e c t testimony? 

MR. HISER: Yes. 

CHAIRMAN FESMIRE: Are you prepared t o do t h a t ? 
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MR. HISER: I f you can give us j u s t a minute t o 

f i n i s h copying those f i l e s t h a t you requested e a r l i e r . 

CHAIRMAN FESMIRE: Okay. 

(Off the record) 

CHAIRMAN FESMIRE: Okay, l e t ' s go back on the 

record. 

Mr. Hiser, I believe you had — you were going t o 

question Dr. Thomas? 

MR. HISER: Yes. 

BEN THOMAS. PhD (Resumed), 

the witness h e r e i n , having been p r e v i o u s l y duly sworn upon 

h i s oath, was examined and t e s t i f i e d as f o l l o w s : 

DIRECT EXAMINATION (Rebuttal) 

BY MR. HISER: 

Q. Dr. Thomas, i n the testimony t h a t we've heard 

from a number of witnesses there's been some discussion 

about the me r i t s of the TCLP t e s t , something c a l l e d the 

SPLP t e s t or the s y n t h e t i c p r e c i p i t a t i o n leaching procedure 

t e s t , and t o t a l values. 

You sta t e d i n your d i r e c t testimony t h a t you were 

l o o k i n g a t using the TCLP f o r some purposes, and i n the 

testimony of Mr. von Gonten — and t h i s i s a long 

question — the D i v i s i o n explained t h a t they d i d n ' t b e l i e v e 

i t was appropriate t o use TCLP f o r c h a r a c t e r i z a t i o n 

purposes. 
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Could you address the concern about the p r o p r i e t y 

of using TCLP f o r c h a r a c t e r i z a t i o n purposes and why as a 

t o x i c o l o g i s t you wanted t h a t i n f o r m a t i o n using t h a t t e s t ? 

A. A l l r i g h t . The TCLP t e s t i s a t e s t t h a t was 

developed by EPA t o characterize waste and t o d e f i n e what 

waste was hazardous and nonhazardous. 

The purpose t h a t I proposed using TCLP was as a 

way t o look a t the percent of s o l i d waste t h a t was i n f a c t 

s o l u b l e i n water. 

TCLP i s — I chose TCLP instead of SPLP because 

th e r e are some data i n the l i t e r a t u r e now where TCLP has 

been — being shown t h a t i t seems t o be a l i t t l e b i t more 

r e l i a b l e as an e x t r a c t i n g solvent than SPLP. There's a — 

Texas, f o r example, i s now using a combination of TCLP and 

SPLP i n l o o k i n g a t t h e i r wastes, and p a r t i c u l a r l y barium, 

as an approach t o looking a t the percent of barium 

compounds t h a t are soluble. 

So my purpose as the t o x i c o l o g i s t i s t h a t , as I 

mentioned, i t ' s only the s o l u b l e , i o n i c form of a metal 

t h a t r e a l l y i s t o x i c and b i o a v a i l a b l e . So as a r e s u l t , I 

was l o o k i n g f o r some way t o cha r a c t e r i z e i t . 

TCLP i s b e t t e r than water, i t ' s more severe 

treatment than water, because they add some acids t o i t . 

They add acids also t o SPLP, so both of those I consider t o 

be a p p r o p r i a t e k i n d of a worst-case s o r t of a n a l y t i c a l 
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procedure. You know, i f i t ' s going t o get i t out, these 

are the two solvents t h a t i t would be b e t t e r than water, 

f o r my purposes anyway. 

I don't know i f I've answered your question, but 

t h a t ' s the — r e a l l y the l o g i c t h a t I was using. 

Q. Were you here f o r Dr. Colborn's testimony? 

A. I was. 

Q. And Dr. Colborn presented a s e r i e s of c h a r t s 

showing what c o n s t i t u e n t s appeared on a number of 

r e g u l a t o r y l i s t s . I s t h a t your r e c o l l e c t i o n of her 

testimony? 

A. Yes, uh-huh. 

Q. And what — as a t o x i c o l o g i s t , what d i d you take 

away from her pr e s e n t a t i o n of those m u l t i p l e l i s t s where 

these d i f f e r e n t c o n s t i t u e n t s appeared on those l i s t s ? 

A. Well, I was disappointed, because a l l she r e a l l y 

d e a l t w i t h were hazards, t h a t i s , the a b i l i t y t o cause an 

adverse e f f e c t . She r e a l l y d i d n ' t t a l k about dose response 

r e l a t i o n s h i p s or the r i s k t h a t a hazardous substance may 

produce, you know, i n i t s concentration i n the environment 

and the p o t e n t i a l f o r exposure by the receptor. 

So as a r e s u l t , i t was j u s t k i n d of a general 

l i s t i n g t h a t — oh, t h i s could cause t h a t , or t h i s could 

cause t h a t , and i t r e a l l y d i d n ' t give us any u s e f u l 

i n f o r m a t i o n from a r e g u l a t o r y p o i n t of view. 
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Q. And so d i d — i n the testimony t h a t you heard 

from Dr. Colborn, d i d she ever present any dose response 

r e l a t i o n s h i p or other i n f o r m a t i o n t h a t was t i e d t o the 

concentrations of m a t e r i a l s found i n the p i t s based on 

e i t h e r the OCD data or the i n d u s t r y data or any data t h a t 

would tend t o be able t o a s s i s t t h i s Commission i n a r r i v i n g 

a t a decision? 

A. Not t h a t I heard. 

Q. Does the f a c t t h a t a c o n s t i t u e n t can be detected 

i n a p i t n e c e s s a r i l y mean t h a t i t ' s a r i s k concern? 

A. No. 

Q. I n order f o r i t t o be — i n your view as a r i s k 

matter, what would there need t o be i n a d d i t i o n t o j u s t the 

f a c t of detection? 

A. Well, from the r i s k perspective what you look f o r 

i s a complete pathway of exposure, t h a t i s , not only have 

you had the presence of a chemical, but there's a way f o r 

somebody t o be exposed t o the chemical. You look a t the 

ro u t e of exposure, t h a t i s , i n h a l a t i o n versus i n g e s t i o n or 

something l i k e t h a t . And then you look a t the dose of the 

chemical t h a t the person i s exposed t o . So t h a t determines 

whether or not they're l i k e l y t o s u f f e r an adverse e f f e c t , 

and t h e r e f o r e t h a t i s a r i s k . 

Q. Now when you say a person, a person can be a 

receptor other than a human being, can they not, i n the 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

3881 

environmental context? 

A. I n r i s k assessment, i t ' s almost always a 

h y p o t h e t i c a l receptor. 

MR. HISER: Okay, t h a t completes my questions. 

CHAIRMAN FESMIRE: Let's s t a r t — Ms. Foster, do 

you have any cross-examination of t h i s witness? 

MS. FOSTER: I do not, Mr. Chairman, thank you. 

CHAIRMAN FESMIRE: Okay. Mr. Jantz, do you have 

a cross-examination of t h i s witness? 

MR. JANTZ: I do, Mr. Chairman. 

CHAIRMAN FESMIRE: Why don't you go f i r s t , then. 

CROSS-EXAMINATION 

BY MR. JANTZ: 

Q. Good afternoon, Dr. Thomas. 

A. H i . 

Q. Before we s t a r t g e t t i n g s p e c i f i c s , I ' d j u s t l i k e 

t o c l a r i f y i n my own mind what e x a c t l y risk-assessment 

e n t a i l s . There has t o be a hazard; i s t h a t r i g h t ? Of some 

sor t ? 

A. Yes. 

Q. And then there has t o be an exposure t o the 

hazard; i s t h a t r i g h t ? 

A. That's c o r r e c t . 

Q. Through some s o r t of exposure pathway? 

A. Right. 
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Q. And then you take a look a t the dose response t o 

— based on t h a t exposure; i s t h a t r i g h t ? 

A. You look a t the t o x i c o l o g y and determine what 

types of adverse e f f e c t , what dose i s r e q u i r e d t o produce 

t h a t e f f e c t , and what length of exposure i s r e q u i r e d t o 

produce i t . 

Q. And from t h a t you get the r i s k ? 

A. Well, you a c t u a l l y take a look a t the a n a l y t i c a l 

data and determine what the l i k e l y exposure l e v e l i s f o r 

t h a t h y p o t h e t i c a l receptor, and from t h a t you get the r i s k . 

Q. Okay, okay. And so i f you change any of those 

v a r i a b l e s , t h a t could change the u l t i m a t e outcome; i s t h a t 

r i g h t ? 

A. That's c o r r e c t . 

Q. Okay. 

A. Yeah. I n a l o t of ways r i s k assessment i s very 

s i t e - s p e c i f i c , so your depth t o groundwater, f o r example, 

can make a b i g d i f f e r e n c e , your c o n c e n t r a t i o n i n the s o i l , 

a l l these d i f f e r e n t types of s o i l . 

Q. Okay, thank you. 

A l l r i g h t , l e t ' s get r i g h t i n t o the i n d u s t r y 

sampling program. I n your s l i d e — I don't have a number 

f o r i t , i t ' s i n the sampling program s e c t i o n and i t ' s the 

page r i g h t a f t e r the map — 

MR. HISER: Probably about page 8. 
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MR. JANTZ: I t begins, Twelve samples of p i t 

contents were c o l l e c t e d . 

MR. HISER: Oh, t h a t ' s page 10. 

Q. (By Mr. Jantz) Okay. I n your discu s s i o n about 

the — w e l l , a c t u a l l y p r i o r t o discussion Chairman Fesmire 

mentioned sample s p l i t t i n g . Can you e x p l a i n what sample 

s p l i t t i n g is? 

A. Sample s p l i t t i n g i s where m u l t i p l e p a r t i e s w i l l 

share a sample t h a t ' s been c o l l e c t e d so they can run i t 

through t h e i r own l a b o r a t o r i e s and e s s e n t i a l l y c o n f i r m each 

other's r e s u l t s . 

Q. Can i t also mean sending p a r t s of a sample t o 

d i f f e r e n t l a b o r a t o r i e s ? 

A. I t could be. 

Q. Okay. And why i s sample s p l i t t i n g used. 

A. Usually i t ' s f o r l e g a l purposes so t h a t both 

p a r t i e s are convinced t h a t the a n a l y t i c a l data are f a i r 

r e p r e s e n t a t i o n s of the con d i t i o n s a t the s i t e . 

Q. Could i t also be used as a means of q u a l i t y 

assurance? 

A. That's a l i t t l e b i t more d i f f i c u l t t e c h n i c a l l y , 

because d i f f e r e n t l a b o r a t o r i e s have d i f f e r e n t t e c h n i c i a n s , 

d i f f e r e n t i nstrumentation and so on. So i t could be, but 

i t r e q u i r e s a f a i r amount of i n t e r p r e t a t i o n . 

Q. Sure. And the sampling program done by the 
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i n d u s t r y committee, were the samples s p l i t a t a l l ? 

A. I don't believe so. I t h i n k they were c o l l e c t e d 

f o r t h a t group. 

Q. Okay, thank you. A l l r i g h t . 

I n your discussion of arsenic — and t h i s i s the 

s l i d e t h a t begins w i t h the b u l l e t p o i n t , Arsenic i s not a 

component of commercial d r i l l i n g muds. 

MR. HISER: Slide 13. 

Q. (By Mr. Jantz) Yes. You say t h a t — you 

conclude t h a t arsenic e x i s t s i n d r i l l i n g / r e c y c l e p i t s , does 

not pose h e a l t h or environmental r i s k s . I s t h a t because of 

i t s i m m o b i l i t y i n water? 

A. I t ' s not soluble, t h e r e f o r e i t ' s not absorbable. 

Q. Right. Are you aware of any c o n d i t i o n s under 

which arsenic might be mobile? 

A. C e r t a i n l y , you can s t a r t t o change i t s redox 

s t a t e so t h a t i t forms a d i f f e r e n t compound, and — i n 

which case you can get m o b i l i t y . 

Q. Okay, thank you. 

A. Redox s t a t e i s i t s valence, e s s e n t i a l l y . So 

r a t h e r than arsenic 2 you may have arsenic 3 or 5 or 

whatever. 

Q. And t h a t ' s also the case w i t h other minerals such 

as uranium; i s t h a t r i g h t ? 

A. That would be appropriate f o r uranium as w e l l . 
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Q. Okay, and uranium was also found i n the p i t ? 

A. As I r e c a l l , there were very low l e v e l s of 

uranium i n the p i t . 

Q. But there was uranium? 

A. As I r e c a l l , yes. 

Q. Okay. Let's see. On your s l i d e e n t i t l e d What 

was found? - Halogenated Compounds — 

A. Now t h a t I t h i n k about i t , uranium probably was 

a t or below detectable l e v e l s . I'm having t r o u b l e 

remembering the exact data, but any compound t h a t was 

detected — I'm s o r r y , not detected but e i t h e r q u a n t i f i e d 

— q u a n t i f i a b l y — high enough t o be r e l i a b l y q u a n t i f i e d or 

j u s t under t h a t q u a n t i f i c a t i o n l e v e l , they were included i n 

the l i s t of compounds t h a t — 

Q. Okay. 

A. — t h a t were put together. 

Q. Well, assuming we get t o see — work o f f of 

E x h i b i t Number 9, but the f a c t remains t h a t the i n d u s t r y 

data was provided t o the task f o r c e , and I guess when you 

j u s t — f o r your i n f o r m a t i o n , the l e v e l of uranium I have 

t h a t was found i s — 1.1 m i l l i g r a m s per kilogram as the 

average i n the San Juan. The Permian i s 3.17 m i l l i g r a m s 

per kilogram. 

I n any event, when you found out about these 

halogenated compounds, t h a t was only a f t e r your discussions 
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w i t h the l a b ; i s t h a t r i g h t ? 

A. That's c o r r e c t . 

Q. And t h a t i n f o r m a t i o n wasn't, t o your knowledge, 

provided t o the task force and the i n d u s t r y committee 

rep o r t ? 

A. There was — there was an i n i t i a l r e p o r t t h a t 

included these compounds as th i n g s t h a t we had i d e n t i f i e d 

but d i d n ' t r e a l l y understand. 

Subsequent t o t h a t — and I t h i n k t h a t was the 

i n i t i a l r e p o r t t h a t was submitted t o the — 

Q. Sure. 

A. — the task f o r c e , Governor's task f o r c e . 

Subsequent t o t h a t , we asked the 1— had a dis c u s s i o n w i t h 

the l a b o r a t o r y and they said, Oh, no, these are — these 

are q u a l i t y - c o n t r o l samples — 

Q. Okay. 

A. — compounds. 

Q. But those — yeah, t h a t — so i t was only 

revealed a f t e r your discussions w i t h the l a b o r a t o r y f o l k s ; 

i s t h a t r i g h t ? 

A. Yeah, and we found out about i t . 

Q. Yeah, okay. 

CHAIRMAN FESMIRE: Can I c o r r e c t something? Are 

you t a l k i n g about the i n d u s t r y committee sampling and t h e i r 

r e s u l t s were presented t o the task force? 
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THE WITNESS: Yes. 

CHAIRMAN FESMIRE: Do you know t h a t t o be a fa c t ? 

THE WITNESS: I reviewed the d r a f t r e p o r t so I — 

yes. 

Okay, now, the r e p o r t t h a t I'm t a l k i n g about i s a 

summary of a l l of the data and the r e s u l t s of the QA 

anal y s i s and the eva l u a t i o n of the concentrations and so 

on. 

CHAIRMAN FESMIRE: Okay. Now when you say task 

f o r c e , are you t a l k i n g about the i n d u s t r y committee task 

f o r c e , or the task f o r c e on the — 

THE WITNESS: This i s — 

CHAIRMAN FESMIRE: — proposed r u l e ? 

THE WITNESS: My understanding, t h i s i s a r e p o r t 

i n i t i a l l y t o the i n d u s t r y task f o r c e , but provided t o the 

Governor's task f o r c e . 

CHAIRMAN FESMIRE: So the Governor's task f o r c e 

had a copy of the i n d u s t r y sampling r e s u l t s ? 

THE WITNESS: Yes. 

Q. (By Mr. Jantz) The a d d i t i o n of these halogenated 

compounds, would t h a t a f f e c t the concentrations of the 

other p o l l u t a n t s or c o n s t i t u e n t s i n the samples? 

A. As explained by the l a b o r a t o r y , the e f f e c t on 

the r e should be minimal. 

Q. Okay. 
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A. I n other words, they use very small volumes, so 

there's no s i g n i f i c a n t p o l l u t i o n . 

Q. Okay. 

A. These are f a i r l y pure — or extremely pure 

compounds so t h a t they won't have contaminants t h a t w i l l be 

added t o the sample. 

But those are the questions t h a t we were t r y i n g 

t o s o r t through, and as a r e s u l t we contacted the 

l a b o r a t o r y . I said, What i n the world i s t h i s ? Because I 

couldn't see any evidence t h a t i t was p a r t of the 

f o r m u l a t i o n of d r i l l i n g muds. 

Q. I n your conversation w i t h the l a b o r a t o r y , was 

t h e r e any i n d i c a t i o n t h a t anything else was added? 

A. Well, they always have QA/QC-type compounds. 

They're u s u a l l y deuterated, and — but these I hadn't 

encountered before, so... But the deuterated compounds 

were th e r e as w e l l . 

Q. Okay, i f we go t o the s l i d e e n t i t l e d OCD Sampling 

Program, w i t h the b u l l e t p o i n t s t a r t i n g , I t appears t h a t 

OCD c o l l e c t e d samples of s o l i d s from the surface — 

A. Okay. 

Q. — the second b u l l e t p o i n t you say — you 

i n d i c a t e t h a t , OCD c o l l e c t e d water samples, suggesting t h a t 

the f l u i d s i n the sampled p i t s had not been removed f o r 

closure. 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

3889 

Now you understand t h a t — Well, l e t me ask you 

t h i s . 

Are the contents of a p i t i n l i q u i d form, before 

they've been de-watered f o r closure, before the f l u i d s have 

been removed f o r closure — i s t h a t — could t h a t be 

considered a hazard? 

A. Could you repeat that? 

Q. Could the contents of a p i t before c l o s u r e be 

considered a hazard? 

A. Well, everything has hazards. As Dr. Colborn 

s a i d , you know, even water you can drown i n . 

Q. Sure, sure. Sure, sure. Understood. But — 

A. Are you asking about r i s k ? 

Q. I'm asking about the hazard p a r t of the r i s k 

a n a l y s i s . 

A. Okay. 

Q. So i f those — w e l l , l e t me ask you, do you agree 

t h a t they could represent a hazard, the chemicals i n a p i t ? 

A. Yes. 

Q. Okay. I f ,those chemicals leached out, through a 

r i p i n the p i t l i n e r , f o r example, or a hole i n the p i t 

l i n e r , they could conceivably contaminate groundwater; i s 

t h a t — 

A. Yeah. 

Q. And you're aware t h a t i n f a c t i t ' s happened i n 
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c e r t a i n circumstances i n New Mexico? 

A. I've only heard minor comments, I'm not aware of 

any d e t a i l . 

Q. Okay. But t h a t could be an exposure pathway? 

A. Of course. 

Q. I n the s l i d e e n t i t l e d Conclusions from I n d u s t r y 

and OCD Findings, Analytes of possible r e g u l a t o r y 

concern — 

A. Okay. 

Q. — you went i n t o some extent about the p o t e n t i a l 

r i s k s or lack t h e r e o f , about these, r i g h t , i n your d i r e c t 

examination? 

A. I d i d . 

Q. Did you take a look a t any — d i d you do an 

a n a l y s i s of the cumulative e f f e c t s of any of these 

contaminants? 

A. What type? 

Q. Cumulative. For example, i f — assuming t h e r e 

are — there are — a s i t u a t i o n where a number, a great 

number of p i t s are buried i n close p r o x i m i t y t o each other, 

would you take i n t o account the cumulativeness or 

cumulative hazards, r i s k s associated w i t h t h a t ? 

A. The answer — the answer t o t h a t i s yes and no. 

The cumulative r i s k associated w i t h m u l t i p l e o i l p i t s , 

anything l i k e t h a t , I d i d n ' t deal w i t h . 
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The cumulative r i s k associated w i t h m u l t i p l e 

contaminants a f f e c t i n g the same t a r g e t organ, t h i n g s l i k e 

t h a t , we d i d evaluate. 

Q. Okay. Did you take — d i d you do an a n a l y s i s of 

the s y n e r g i s t i c e f f e c t s of these? 

A. No, none of the r e g u l a t o r y paradigms f o r r i s k 

assessment deal w i t h synergy. 

Q. Okay. 

A. I t ' s a f a i r l y r a r e phenomenon i n the f i r s t place, 

but most of the chemicals are added t o — and the 

g u i d e l i n e s t h a t we have make the assumption t h a t they are 

added. 

Do I need t o ex p l a i n synergy? 

CHAIRMAN FESMIRE: Not t o me. 

THE WITNESS: Okay. 

Q. (By Mr. Jantz) I f you would, j u s t f o r 

c l a r i f i c a t i o n on the record. 

A. There are a number of i n t e r a c t i o n s of chemicals. 

A chemical t h a t — two chemicals t h a t produce a combined 

e f f e c t of one and one equal two, leaves two and two as 

equal t o f o u r , as a sample. That's considered t o be 

a d d i t i v e . 

There are chemicals when you put them together 

a c t u a l l y are a n t a g o n i s t i c , two plus two equal t h r e e , f o r 

example. 
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There are chemicals t h a t are s y n e r g i s t i c where 

two plus two equal ten. So they're an order of magnitude 

or l a r g e — i t ' s c e r t a i n l y not a d d i t i v e , more than a d d i t i v e 

s o r t of a r e l a t i o n s h i p . 

Q. Thank you. On your s l i d e e n t i t l e d TPH Standard -

Risk C r i t i q u e i t s t a r t s w i t h , OCD has not given a t e c h n i c a l 

r a t i o n a l e . . . 

A. Okay. 

Q. A c t u a l l y , i t ' s , OCD has not given a t e c h n i c a l 

r a t i o n a l e f o r proposed — t h a t ' s the one, yes. Thank you, 

E r i c . 

On the second b u l l e t p o i n t , second dash, i n the 

an a l y s i s of groundwater you say t h a t a s i g n i f i c a n t exposure 

i s u n l i k e l y . What i s s i g n i f i c a n t exposure? 

A. Well, again, my preference w i t h regard t o TPH i s 

t o look a t s p e c i f i c t o x i c a n t s , as opposed t o a nebulous 

term l i k e t h i s , a mixture. But e s s e n t i a l l y what I'm 

t a l k i n g about i s t h a t the hydrocarbon t h a t we're seeing i s 

predominantly d i e s e l range organics and higher. They are 

poo r l y s o l u b l e i n water, they are p o o r l y mobile i n the 

environment. 

And so, you know, what I'm lo o k i n g a t p r i m a r i l y 

f o r TPH, since we d i d n ' t f i n d PAHs t o be a t high l e v e l s , i s 

t h a t i t ' s an odor and t a s t e problem i n the water. 

Q. Okay, and t h a t ' s what s i g n i f i c a n t exposure means? 
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A. Well, s i g n i f i c a n t exposure i s e s s e n t i a l l y k i n d of 

a catchy term t h a t e s s e n t i a l l y says t h a t you're exposed t o 

more than you should be. 

Q. Okay. Let me ask you t h i s . When you're t a l k i n g 

about exposure and when you're analyzing r i s k , what 

assumptions do you make about receptors? 

A. When you t a l k about exposure? 

Q. Yes, what assumptions do you make about the 

receptor? For example, i s i t a p a r t i c u l a r person, i s i t a 

generic person? 

A. I t ' s a h y p o t h e t i c a l person — 

Q. Okay. 

A. — and normally you assume t h a t i t ' s a male who 

weighs 70 kilograms, who l i v e s a t the s i t e f o r 3 0 years, 

which i s a 95-percent bound f o r s t a y i n g a t a p a r t i c u l a r 

residence. 

Q. Okay. 

A. You assume t h a t he i s — has an average l i f e s t y l e 

i n which he w i l l eat 100 mi l l i g r a m s of d i r t every s i n g l e 

day, t h a t t h a t d i r t w i l l contain a c e r t a i n c o n c e n t r a t i o n of 

a t o x i c a n t , and as a r e s u l t you have now an exposure 

estimate. And you of course know the dose-response 

r e l a t i o n s h i p s from your t o x i c o l o g y e v a l u a t i o n , so you're 

able now t o evaluate r i s k . 

Q. Does the — do the assumptions about receptors 
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ever change? For example, do you assume a t times pregnant 

women or c h i l d r e n — 

A. Yes. 

Q. — as a receptor? 

A. Yes. 

Q. Depending on the s i t u a t i o n ? 

A. Depending on the s i t u a t i o n . 

Q. Okay, and — 

A. What you're t r y i n g t o do i s , you're t r y i n g t o 

take a look a t t h i s p a r t i c u l a r s i t e and determine whether 

or not t h e r e i s an uncommon exposure scenario — 

Q. Uh-huh. 

A. — i n which case, you know, as a r i s k assessor, 

you r e a l l y should s t a r t t o evaluate t h a t as w e l l . 

Q. For a generic — f o r a more generic, r e g u l a t o r y 

approach such as t h i s , where you have t o have a r u l e t h a t 

encompasses everybody, what assumption do you use? 

A. We used three receptor-type exposure models. One 

was a r e s i d e n t i a l - t y p e scenario — 

Q. Uh-huh. 

A. — where you have a c h i l d who i s a c h i l d f o r 

seven years and suddenly becomes an a d u l t , t h a t the 

remainder of h i s exposure period i s as an a d u l t , and i t 

could be 30 years, i t could be — you know, the — 30 years 

i s the common d u r a t i o n . And these are p r e t t y much standard 
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EPA exposure scenarios. 

The other one we used was a c o n s t r u c t i o n worker 

who's d i s t u r b i n g the s i t e and now being exposed. Generally 

t h e i r exposures t o s o i l are higher than, say, a r e s i d e n t , 

because they a c t u a l l y are g e t t i n g down the r e and g e t t i n g 

d i r t y and so on. 

And then the t h i r d one we have i s as a r e s i d e n t 

d r i n k i n g groundwater. 

Q. And the r e s i d e n t d r i n k i n g groundwater i s a 70-

kilogram man, or i s i t the same seven-year-old k i d who 

suddenly becomes an adult? 

A. Generally we use a seven-year-old k i d and then 

seven years of childhood — 

Q. Okay. 

A. — and then a d u l t . 

Q. Okay. Okay, great. Thank you. 

I n the s l i d e e n t i t l e d Benzene Standard - Pathway 

An a l y s i s , you say groundwater i s u n l i k e — groundwater 

contamination i s u n l i k e l y t o be of concern, given the long 

time t o reach water versus benzene's h a l f - l i f e . 

I s the basis f o r t h a t determination the time — 

the combination of the time i t takes t o reach groundwater 

and the h a l f - l i f e ? I s t h a t a c o r r e c t understanding? 

A. You know, t h a t ' s probably — t h a t ' s p o o r l y 

worded, but e s s e n t i a l l y what happens i s , you've got — you 
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have a release of benzene. You have a c e r t a i n amount being 

pushed down as rainwater percolates through the s o i l , so 

t h a t w i l l f i r s t of a l l become sol u b l e . 

But as you know, the geology i n New Mexico i s 

p r e t t y i n t e r e s t i n g i n t h a t you've got a l o t of 

ev a p o t r a n s p i r a t i o n , s a l t bulges I t h i n k I have been 

discussed here and so on. 

The same s o r t of t h i n g t h a t happens w i t h s a l t 

happens w i t h organics t h a t are v o l a t i l e , t h a t you als o get 

evaporation and po s s i b l y t r a n s p i r a t i o n through p l a n t s and 

so on. 

So what we're seeing here i s t h a t , assuming t h a t 

you've got a groundwater t h a t i s a c e r t a i n depth, as i n the 

r u l e , t h a t the m i g r a t i o n pathway f o r benzene i s long enough 

t o a l l o w biodegradation, evaporative e v a p o t r a n s p i r a t i o n -

type processes, so t h a t the r i s k t o groundwater, I t h i n k , 

i n those s o r t s of s i t u a t i o n s i s minimal. 

Q. Okay. But i n other s i t u a t i o n s where t r a n s p o r t i s 

— the t r a n s p o r t time i s shortened, i t may be a g r e a t e r 

r i s k ; i s t h a t r i g h t ? 

A. That's c o r r e c t . 

Q. For example, i f there are f r a c t u r e s i n the 

geology? 

A. That's — i n theory, t h a t ' s p o s s i b l e . The 

concentrations of benzene t h a t we saw are very, very low. 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

3897 

You know, l i k e I said, the higher — the ones t h a t exceeded 

r e g u l a t o r y c r i t e r i a were from a s i n g l e p i t , they were 

analyzed, they were d i l u t e d a thousandfold, so i t makes i t 

a l i t t l e hard t o even i d e n t i f y benzene as r e a l l y a concern. 

Again, the — 

Q. Under any circumstances? 

A. Under these circumstances, based on the data t h a t 

we c o l l e c t e d as t o what our best estimate of what's i n the 

p i t . 

Remember also t h a t the petroleum hydrocarbon i s 

p r i m a r i l y d i e s e l range, not the gasoline range, which i s 

our benzenes. 

Q. Okay. But again, i f the benzene were t o — the 

t r a n s p o r t time f o r benzene, t r a n s p o r t time from p i t t o 

groundwater were increased by a f r a c t u r e or a f a u l t or a 

paleochannel, t h a t would change t h i s conclusion, would i t 

not? 

A. Well, what I'm t r y i n g t o t e l l you i s t h a t the 

data t h a t we have, one, i s suspect and, two, shows very, 

very low l e v e l s of benzene. So t h a t no matter what the 

t r a n s p o r t and how f a s t t h a t t r a n s p o r t , I don't t h i n k you're 

going t o get s i g n i f i c a n t l e v e l s of benzene i n the 

groundwater. 

Q. Okay, thank you. I f we go t o the A l t e r n a t i v e 

Risk/Consequences s l i d e , a l l decisions have consequences — 
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A. Yes. 

Q. — your analysis of the economic impact i s based 

on the i n d u s t r y committee E x h i b i t 10; i s t h a t c o r r e c t ? 

A. I don't know what E x h i b i t 10 i s , but — 

Q. That's the one — Mr. Pease — 

A. Mr. Pease, yes. 

Q. The same w i t h the v e h i c u l a r accidents, i n j u r i e s 

and f a t a l i t i e s , t h a t ' s based on i n d u s t r y committee E x h i b i t 

10; i s t h a t correct? 

A. Yeah. Let me make cl e a r t h a t I'm c i t i n g i t 

p r i m a r i l y because of the types of a l t e r n a t i v e impacts. I'm 

not — I'm r e a l l y not depending upon h i s a c t u a l 

c a l c u l a t i o n s and data per se. 

As you r e c a l l my testimony t h i s morning, what I 

sai d i s t h a t i t doesn't matter, you're going t o have — i f 

you have t r a n s p o r t a t i o n , you're going t o have i n j u r i e s , 

you're going t o have f a t a l i t i e s , you're going t o have 

accidents. 

Q. Sure, and I'm sure everybody can agree on t h a t . 

A. Yeah. 

Q. I j u s t want t o make cl e a r t h a t f o r the purposes 

of t h i s a n a l y s i s you're r e l y i n g on those — 

A. Yeah, the numbers t h a t I c i t e d — 

Q. — the numbers i n t h a t r e p o r t and the conclusions 

of t h a t report? 
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A. That's c o r r e c t . 

Q. Okay. So i n your s l i d e e n t i t l e d Conclusions, At 

what cost? - I n l i v e s — yes, e x a c t l y — t h i s i s the 

E x h i b i t 10 numbers; i s t h a t correct? 

A. Yes. 

Q. And you understand t h a t the i n j u r i e s — the 

f a t a l i t i e s and i n j u r i e s were c a l c u l a t e d on a per-mile 

basis? 

A. Yes. 

Q. So i f the number of miles decreases, the i n j u r i e s 

and f a t a l i t i e s decrease as w e l l ; i s t h a t accurate? 

A. That's c o r r e c t — 

Q. Okay. 

A. — they decrease but do not go t o zero. 

Q. You also understand t h a t the e x h i b i t — i n d u s t r y 

e x h i b i t — i n d u s t r y committee E x h i b i t 10 d i d n ' t deal w i t h 

the cost of groundwater remediation; i s t h a t r i g h t ? 

A. That's my r e c o l l e c t i o n , yes. 

Q. Okay, so t h a t d i d n ' t f a c t o r i n t o t h i s — i n your 

a n a l y s i s e i t h e r ? 

A. No. 

Q. Okay. And your economic a n a l y s i s was based on 

t h a t same r e p o r t ; i s t h a t correct? 

A. Yeah, the data t h a t I'm using are from t h a t 

r e p o r t . 
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Q. Okay. So i f , f o r example, t h e r e were other data 

t h a t showed t h a t using, f o r example, closed-loop systems 

a c t u a l l y saved i n d u s t r y money, then t h a t would change these 

conclusions t h a t you reached; i s t h a t c o r r e c t ? 

A. No. 

Q. No? 

A. No. 

Q. I n terms of the — 

A. The numbers t h a t I'm c i t i n g are from t h a t r e p o r t , 

but they're not my numbers. 

Q. Right. Sure, sure, sure. 

A. But again, my p o i n t i s t h a t regardless of what 

d e c i s i o n you make, there are consequences. Some are good, 

some are bad. 

Q. Okay. But saving i n d u s t r y money, would you agree 

t h a t t h a t ' s a good conclusion or a good outcome? 

A. Well, i t ' s not f o r me t o judge, i t ' s f o r the 

Commission t o judge. 

Q. That's f i n e . Thank you, Mr. — Dr. Thomas. Let 

me see, I t h i n k have one more — one more l i n e of 

ques t i o n i n g . 

Can you go t o the Conclusions p a r t , Proposed 

I n d u s t r y approach provides s i m i l a r b e n e f i t s a t less cost? 

I n the f i r s t dash p o i n t up here, Small o n s i t e p i t 

closures versus l a n d f i l l s , i t seems t o me — and c o r r e c t me 
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i f I'm wrong — you're t a l k i n g about i f the l i n e r s don't 

f a i l , both o n s i t e p i t closures and l a n d f i l l s are eq u a l l y 

p r o t e c t i v e . And i f the l i n e r s do f a i l , o n s i t e p i t closures 

are more p r o t e c t i v e . 

I s t h a t — i s t h a t — Am I reading t h a t r i g h t ? 

A. Correct. 

Q. Okay. Are you aware of any p i t s t h a t have long-

term groundwater monitoring? 

A. No. 

Q. Are you aware of any p i t s t h a t have contingency 

plans associated w i t h them? 

A. No, I haven't looked a t t h a t . 

Q. Okay. Do you — Are you aware of any p i t s t h a t 

have r i g o r o u s g e o l o g i c a l and hydrogeological a n a l y s i s 

associated w i t h them? 

A. Again, I'm not p a r t of those discussions, so — 

MR. JANTZ: Thank you, t h a t ' s a l l I have. 

CHAIRMAN FESMIRE: Mr. Brooks, are you prepared? 

MR. BROOKS: I'm ready. Ready as I'm going t o 

get, anyway. 

CHAIRMAN FESMIRE: Okay. I s the r e any i n d i c a t i o n 

t h a t the s t u f f t h a t we're having p r i n t e d i s a v a i l a b l e yet? 

MR. PRICE: Well, i t ' s going t o be a minimum of 

maybe an hour and a h a l f t o — there's l o t s of i n f o r m a t i o n 

i n t h e r e . I mean, we're t a l k i n g about how many pages? 150 
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or — 

CHAIRMAN FESMIRE: That's a good question. 

THE WITNESS: My guess i s , you're t a l k i n g about a 

stack of paper about t h a t t a l l . 

MR. PRICE: And t h a t ' s j u s t one copy, so i t ' s 

probably two hours from now t o get them loaded, get them 

downloaded and get them p r i n t e d . That's as f a s t as we can 

do i t . 

CHAIRMAN FESMIRE: Okay. Well, we wouldn't have 

time t o — 

MR. PRICE: We're t r y i n g t o get more people on i t 

r i g h t now, so... 

CHAIRMAN FESMIRE: Dr. Neeper, we haven't 

f o r g o t t e n you. I j u s t — 

DR. NEEPER: Fine, I can always h o l l e r , i f I f e e l 

neglected. 

(Laughter) 

CHAIRMAN FESMIRE: Okay. 

Mr. Brooks? 

MR. BROOKS: Thank you. 

CRO S S-EXAMINATION 

BY MR. BROOKS: 

Q. Good afternoon, Dr. Thomas. 

A. Good afternoon. 

Q. Your s p e c i a l t y i s t o x i c o l o g y , c o r r e c t ? 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

3903 

A. Yes. 

Q. And I'm assuming t h a t you have not done any 

groundwater modeling. There's been so much t a l k about 

modeling i n t h i s proceeding, but t h a t ' s not — 

A. Are you r e f e r r i n g t o t h i s proceeding? 

Q. Yes. 

A. No, I have not done groundwater modeling. 

Q. So you've r e l i e d on other people's work i n t h a t 

f i e l d of expertise? 

A. The other experts i n the case, yes. 

Q. Let me s t a r t through your p r e s e n t a t i o n , and I'm 

lo o k i n g a t E x h i b i t Number — E x h i b i t Number 8, I b e l i e v e i t 

i s . No, E x h i b i t Number 9, the f i r s t p a r t of E x h i b i t Number 

9, which i s your n a r r a t i v e summary. 

On page 2 you s t a t e t h a t , I t i s my understanding 

t h a t the New Mexico O i l and Gas Act re q u i r e s t h a t r i s k be 

considered i n the r e g u l a t o r y process. What do you base 

t h a t statement on? 

A. My understanding i s t h a t t h a t p a r t i c u l a r Act 

re q u i r e s t h a t the r e g u l a t o r y agency p r o t e c t p u b l i c h e a l t h 

and the environment. Okay? And as I was saying t h i s 

morning, t h a t inherent i n t h a t i s the concept t h a t t h e r e i s 

a r i s k t h a t ' s posed t h a t requires the agency t o p r o t e c t 

against. 

Q. But you're not t e l l i n g us t h a t the New Mexico O i l 
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and Gas Act r e q u i r e s the Commission t o do r i s k analysis? 

A. No, I'm saying the OCD would be f o o l i s h t o t r y t o 

p r o t e c t against something t h a t doesn't pose a r i s k . 

Q. Would i t s u r p r i s e you t o know t h a t the word 

" r i s k " i s not used i n any of the environmental p r o v i s i o n s 

of the O i l and Gas Act? 

A. No, i t doesn't s u r p r i s e me a t a l l . 

Q. Very good. 

A. I n f a c t , t h a t ' s the basis of my testimony. 

Q. The basis of your testimony i s t h a t i t ' s not used 

i n the O i l and Gas Act? 

A. I'm f r u s t r a t e d because I'm not seeing r i s k being 

considered s p e c i f i c a l l y as p a r t of the r u l e t h a t ' s being 

proposed here. 

Q. Well, l e t ' s explore t h a t j u s t a l i t t l e b i t i n 

general terms, Dr. Thomas. 

Many of the t o x i n s t h a t you deal w i t h may be — 

or t h a t you've studied, may be introduced i n t o the 

environment i n various d i f f e r e n t ways; i s t h a t not true? 

From various d i f f e r e n t sources? 

A. Yes. 

Q. And a l o t of them are i n the environment i n the 

background, t o some extent? 

A. That's c o r r e c t . 

Q. And a t l e a s t some of them, the r i s k t h a t they 
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present i s a matter of cumulative exposure, i s i t not? 

A. I t depends on the t o x i c a n t . 

Q. Yes, I understand t h a t . I'm j u s t a lawyer, I'm 

not a s c i e n t i s t . You know, i n law we don't look f o r 

answers, we look f o r arguments. 

But anyway, I've heard — I've always heard t h a t 

about lead, t h a t i t ' s one of those f o r - i n s t a n c e s , one of 

those — 

A. Yes. 

Q. — those t o x i n s t h a t — where the r i s k i s 

in v o l v e d w i t h cumulative exposure; i s t h a t c o r r e c t ? 

A. That's — i n general, t h a t ' s c o r r e c t . 

Q. And there are others? That's j u s t one I happen 

t o have heard about. There are others, c o r r e c t ? 

A. Of course. 

Q. Given t h a t — those two p r o p o s i t i o n s , t h a t 

t o x i c a n t s may be introduced i n t o the environment from 

v a r i o u s sources, and t h a t cumulative exposure i s a v a l i d 

r i s k concern, i n some instances at l e a s t , would i t not be 

reasonable f o r a r e g u l a t o r y agency, i f t h e r e i s a b e t t e r 

way of doing t h i n g s t h a t w i l l introduce less of the 

t o x i c a n t s i n t o the environment, t o r e q u i r e t h a t b e t t e r way 

of doing t h i n g s t o be used, even i f they had not 

s p e c i f i c a l l y concluded t h a t the a c t i v i t y they're r e g u l a t i n g 

would introduce a s u f f i c i e n t amount of the t o x i c a n t i n the 
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environment t o present an unreasonable r i s k by i t s e l f ? 

A. The answer i s no. 

Q. And why? 

A. The — What you say i s a good motherhood 

statement. But i n p r a c t i c a l terms, the t a k i n g a c t i o n of 

t h a t nature o f t e n w i l l d i v e r t resources away from c r i t i c a l 

problems or important problems. 

Q. And you've f a u l t e d the Commission f o r making 

value judgments, i f I read your m a t e r i a l s c o r r e c t l y ; i s 

t h a t — 

A. That's c o r r e c t . 

Q. But can the Commission r e g u l a t e w i t h o u t making 

value judgments? 

A. Well, the Commission can do anything i t chooses. 

Of course, the — you know, the one — I don't know, the 

one example t h a t I have t h a t — i n my experience, t h a t s a i d 

t h a t t h a t i s n ' t r e a l l y the appropriate way t o develop 

r e g u l a t i o n was a Supreme Court d e c i s i o n w i t h regard t o 

benzene back i n , I t h i n k , 1980. Okay? 

And e s s e n t i a l l y a t t h a t p o i n t OSHA had proposed 

t o reduce the permissible exposure l i m i t from 10 p a r t s per 

m i l l i o n t o 1 p a r t per m i l l i o n . I'm not an a t t o r n e y , so I'm 

lo o k i n g f o r somebody t o t e l l me t h a t I'm speaking out of 

hand. But e s s e n t i a l l y , the — 

Q. Well, i t would have t o be Mr. Hiser. I don't 
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t h i n k any of the r e s t of the attorneys i n v o l v e d i n t h i s 

case have t h a t k i n d of d e t a i l e d f a m i l i a r i t y w i t h the 

h i s t o r y of environmental law, but go ahead. 

A. Okay. So i n 19- — or i n the mid- — or l a t e 

'70s, OSHA proposed t o lower the p e r m i s s i b l e exposure l i m i t 

from 10 pa r t s per m i l l i o n t o 1. And what the i n d u s t r y — 

at t h a t time I had j u s t changed from M.D. Anderson H o s p i t a l 

as a p a t h o l o g i s t t o a consultant and t o x i c o l o g i s t w i t h 

S h e l l , so I was now p a r t of the i n d u s t r y responses and 

discussions w i t h t h i s . 

The i n d u s t r y had looked a t t h e i r operations, and 

i n general they met a 1 - p a r t - p e r - m i l l i o n PEL. But they 

s a i d t h a t they thought t h a t OSHA had gone through an 

improper r e g u l a t o r y procedure t o develop t h a t r e g u l a t i o n . 

The l a w s u i t e v e n t u a l l y got up t o the US Supreme 

Court, and the Supreme Court s t a t e d the standard, saying 

t h a t — OSHA, t h a t you can't j u s t simply propose a 

r e g u l a t i o n because i t can be done. You've got t o do two 

t h i n g s . 

One i s , demonstrate t h a t c u r r e n t l e v e l s of 

exposure pose a r i s k t o h e a l t h . 

And two, you've got t o demonstrate t h a t whatever 

r e g u l a t i o n you're now proposing reduces t h a t r i s k . 

Okay? And i t was t h a t d e c i s i o n t h a t now s t a r t e d 

r e g u l a t o r y agencies t o s t a r t t o adopt risk-based approaches 
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over and over again. 

I n p r i o r years what would happen i s , the i n d u s t r y 

would have t h e i r army of t o x i c o l o g i s t s , and the r e g u l a t o r y 

agency would have t h e i r army of t o x i c o l o g i s t s , and they 

would argue back and — 

CHAIRMAN FESMIRE: Well, how d i d the r e g u l a t o r y 

agency pay f o r t h e i r army of t o x i c o l o g i s t s ? 

(Laughter) 

THE WITNESS: Well, they had them. EPA s t i l l has 

them, but the — but there r e a l l y wasn't a good t e c h n i c a l 

basis t o say t h a t t h e i r opinion was any b e t t e r than the 

other o p i n i o n . So they s t a r t e d now t o develop t h i n g s l i k e 

these q u a n t i t a t i v e r i s k models as a way t o f o r m a l i z e the 

t h i n k i n g process, make sure t h a t everybody understood, 

these are the issues, and t h i s i s what we're proposing t o 

do t o reduce the r i s k . 

Q. (By Mr. Brooks) Well, t h a t ' s a very long answer, 

but I s t i l l don't understand why i t i s n ' t a p p r o p r i a t e f o r a 

r e g u l a t o r y agency t o r e q u i r e an i n d u s t r y t o minimize the 

amount of t o x i c waste t h a t i t introduces i n t o the 

environment, based on the f a c t t h a t — Well, l e t me back 

up. 

I don't understand why you're saying t h a t i f 

t o x i c waste can add t o exposure i n a d d i t i o n t o other 

sources, t h a t an agency — t h a t i t ' s not app r o p r i a t e f o r an 
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agency r e g u l a t i n g one i n d u s t r y t o r e q u i r e t h a t i n d u s t r y t o 

minimize i t s i n t r o d u c t i o n of t o x i c wastes i n t o the 

environment. 

A. My answer i s t h a t you're asking a question t h a t ' s 

k i n d of a generic question. There are probably t o x i c a n t s 

where t h a t i s appropriate. Okay? But not i n t h i s 

p a r t i c u l a r proceeding. 

Q. Okay. Well, l e t ' s go on t o something else here. 

Next question you ask i s , what i s i n d r i l l i n g 

reserve p i t s ? And you l i s t a number of t h i n g s . 

Now Mr. Hiser asked you some questions about Dr. 

Colborn's testimony, remember that? 

A. Yes. 

Q. And I w i l l concede t h a t Dr. Colborn's testimony 

was incomplete, but d i d n ' t Dr. Colborn's testimony r a i s e 

the issue t h a t there may be some t h i n g s i n d r i l l i n g and 

reserve p i t s which are from a d i f f e r e n t source from the 

t h i n g s you've l i s t e d here, namely a d d i t i v e s t h a t are put 

i n t o the m a t e r i a l s f o r various reasons? 

A. C e r t a i n l y , and I t r i e d t o include t h a t i n the 

formulated d r i l l i n g mud — 

Q. Okay — 

A. — b u l l e t here. 

Q. — and l i k e I say, I would concede t h a t Dr. 

Colborn's testimony was incomplete. But i f you were going 
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t o do a f u l l - s c a l e study of t h i s s ubject, d i d i t not r a i s e 

a number of questions t h a t i t would be reasonable t o 

i n v e s t i g a t e f u r t h e r ? 

A. I don't t h i n k so, and the reason why i s because 

even though t h a t you can t a l k about c e r t a i n chemicals being 

— you know, a t the end of the day, you know, we s t i l l 

d i d n ' t know what was i n the d r i l l i n g p i t s . Okay? And as a 

r e s u l t , the recommendation of the i n d u s t r y was, Let's go 

out and analyze i t , using as many of the EPA methods as we 

could t o look a t the various c o n s t i t u e n t s t h a t we expect 

t h e r e . 

You know, they use paper and c e l l u l o s e , you know, 

i n some d r i l l i n g mud for m u l a t i o n s . We d i d n ' t t r y t o 

analyze t h a t . 

But f o r the common c o n s t i t u e n t s t h a t are of t o x i c 

concern as i d e n t i f i e d — the EPA, where they've i d e n t i f i e d 

methods t h a t are appropriate t o analyze those c o n s t i t u e n t s , 

t h a t ' s e s s e n t i a l l y what was applied t o the samples t h a t 

were c o l l e c t e d out there. That's why you have so much 

paper t h a t ' s being generated r i g h t now. 

Q. Well, l e t ' s t a l k about t h i s i n d u s t r y sampling 

program a l i t t l e b i t . When you r e p o r t — e v e r y t h i n g you 

r e p o r t i n terms of the analysis you d i d from the i n d u s t r y 

sampling program i s i n terms of averages, c o r r e c t ? Average 

l e v e l s t h a t were detected? 
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A. Yes. 

Q. I s t h a t — the term "average" i s a somewhat vague 

term. I t ' s used i n various d i f f e r e n t senses. I s t h a t j u s t 

a mathematical average of the samples t h a t you took? 

A. We do two t h i n g s . One i s t h a t i f the data are 

normally d i s t r i b u t e d we use an a r i t h m e t i c average. I f the 

data are log-normal, then we use a geometric average. 

But the concept of using average i s a c t u a l l y 

s p e c i f i e d by EPA. And what they p o i n t out i n t h e i r 

Superfund r e g u l a t i o n s and risk-assessment g u i d e l i n e s i s 

t h a t although we t a l k about an i n d i v i d u a l receptor going 

out t o a f i e l d and e a t i n g d i r t t h a t contains e x a c t l y t h i s 

amount, t h a t i s , from t h i s spot here, he does t h i s every 

day f o r 30 years — okay? — i n a c t u a l f a c t , he probably i s 

a c t u a l l y going a l l around the s i t e and g e t t i n g exposed t o 

contaminants i n a number of d i f f e r e n t l o c a t i o n s . 

So t h a t the EPA approach i s t o take the average 

— okay? — or an upper bound of the average, and then 

determine — use t h a t as the best estimate of the 

re c e p t o r s ' exposure l e v e l . 

Q. But from a rulemaking standpoint, i f t h e r e i s — 

i f you have some p i t s t h a t are considerably above the 

average, don't they present — don't they create a r i s k 

t h a t i s not f a i r l y r e f l e c t e d by the average of a l l p i t s ? 

Assuming t h a t t h i s — t h a t the average of t h r e e — of s i x 
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p i t s i s — even assuming the average of s i x p i t s i s — 

A. No, no, the averages t h a t I'm t a l k i n g about and 

the averages here are averages of the data c o l l e c t e d a t a 

s i n g l e p i t . So these are m u l t i p l e samples of s o l i d s 

c o l l e c t e d a t the — 

Q. Okay. 

A. I t ' s not t a k i n g the average over a l l p i t s , per 

se. 

Q. But i s n ' t the — w e l l , what you have here, you 

s t a t e , southeast New Mexico average — 

A. Right. 

Q. — TPH was 7700. Northwest New Mexico average 

was 1800. That's averaging f o r three p i t s , i s n ' t — 

A. Yeah, you're r i g h t . 

Q. Yeah. 

A. You're r i g h t . And t h a t — t h a t was j u s t simply a 

way t o summarize — 

Q. And you d i d the same t h i n g w i t h the ch l o r i d e s ? 

A. That's simply a way t o summarize the d i f f e r e n c e s 

between the two regions. 

Q. Well — 

A. The analysis t h a t I'm t a l k i n g about r e a l l y i s 

lo o k i n g a t the average of each i n d i v i d u a l p i t i n order t o 

make the determination whether i t poses a s i g n i f i c a n t r i s k , 

and i t ' s based upon EPA gu i d e l i n e s . 
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Q. Now i n c o l l e c t i n g t h e i r samples, d i d the industry-

f i l t e r the samples i n the f i e l d before analysis? 

A. My understanding i s t h a t they d i d not. 

Q. Would t h a t not have been a b e t t e r way t o 

determine s o l u b i l i t y than the use of TCLP t e s t ? 

A. F i l t r a t i o n removes p a r t i c u l a t e , and u n f o r t u n a t e l y 

i t ' s not 100-percent e f f i c i e n t so you get some suspended 

p a r t i c u l a t e anyway. 

Q. But i t avoids the d i l u a t i o n inherent i n the 

leachate t e s t s , does i t not? 

A. I'm sorry? 

Q. I t d i l u t e s less than the TCLP t e s t , does i t not? 

D i l u t e s the sample less? 

A. Well, they're d i f f e r e n t procedures. But SPLP and 

TCLP were d i l u t e d i n the 20 volumes of l i q u i d , of — 

Q. Now, you've t a l k e d about — you've t a l k e d about 

and discussed arsenic and benzene. You also looked a t the 

OCD's sampling program too, d i d n ' t you? 

A. Yes. 

Q. And I * ve got t o go t o — 

(Off the record) 

Q. I n E x h i b i t 16 — 

MR. HISER: I presume, Mr. Brooks, t h a t ' s OCD 

E x h i b i t — 

Q. (By Mr. Brooks) OCD E x h i b i t 16, I'm so r r y . I n 
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t h e i r summary i n the s o l i d s analysis OCD found exceedences 

f o r benzene and toluene and some other hydrocarbons and 

also f o r arsenic and barium. And you've considered arsenic 

and barium. They also found an exceedence f o r lead, and 

you d i d n ' t consider lead. And t h a t was i n the — t h a t was 

i n the t a b l e s f o r the i n d u s t r y committee r e p o r t s t o o . Why 

d i d you not consider that? 

A. I be l i e v e we d i d . That's why i t ' s i n t he 

i n d u s t r y r e p o r t . 

Q. Okay, I d i d n ' t see — I d i d n ' t see any a n a l y s i s 

of t h a t , comparable t o your analysis f o r the other 

c o n s t i t u e n t s t h a t you have here i n your m a t e r i a l s . 

A. Yeah, and my r e c o l l e c t i o n i s , i t d i d n ' t exceed 

the r e g u l a t o r y c r i t e r i a . 

Q. Okay. What i s reported here under lead, under 

OCD's t a b l e , i s maximum northwest 121, maximum southeast 

195. Then f o r the i n d u s t r y committee northwest maximum was 

210. And the standard f o r comparison — I have t o get over 

t o the other t a b l e — 

COMMISSIONER BAILEY: Mr. Brooks, what page are 

you on? 

MR. BROOKS: Well, I was on page 33, but I 

r e a l i z e I need t o be over on page 40, because t h a t ' s where 

the standard i s given. And t h i s i s on leachates. 

Q. (By Mr. Brooks) And you're r i g h t , the i n d u s t r y 
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committee d i d not show an exceedence on t h a t , so the r e was 

some computation involved i n what the OCD was doing on page 

33. But the OCD sampling showed 1.87 maximum northwest and 

200 maximum southeast, and the standard i s shown t o be .05 

m i l l i g r a m s per l i t e r . But you — 

A. I've not seen the data t a b l e s t h a t you're — you 

know, the only data t h a t I had was from your website. 

But l e t me repeat the p o i n t t h a t I made before, 

and t h a t i s t h a t i t ' s not considered t o be ap p r o p r i a t e t o 

look a t a s i n g l e data p o i n t , such as the maximum 

conc e n t r a t i o n ever seen anywhere. The EPA g u i d e l i n e s 

suggest t h a t what we r e a l l y ought t o be doing i s l o o k i n g a t 

an average so t h a t i t takes i n t o account t h a t people move 

around on the s i t e . 

Q. And the OCD samples also found an exceedence on 

mercury, d i d they not? Again on page 40? 

A. I'm so r r y , I haven't seen those t a b l e s . 

Q. And you go on t o t a l k about benzene. Are you 

aware t h a t benzene has been found i n groundwater i n OCD 

abatement cases? 

A. I t wouldn't s u r p r i s e me. 

Q. So you're not saying t h a t benzene cannot make i t s 

way t o groundwater, are you? 

A. No. 

Q. And i s not benzene one of those — one of those 
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— and I don't know the answer t o t h i s , so i t ' s dangerous 

t o ask anything you don't know the answer t o , but i s not 

benzene one of those t o x i c a n t s t h a t can have cumulative 

exposure e f f e c t s ? 

A. That could — ? 

Q. I s i t not one of those t o x i c a n t s t h a t can have 

cumulative exposure e f f e c t s ? 

A. No. 

Q. But i t i s dangerous i n very small q u a n t i t i e s , 

r i g h t ? 

A. I n a c t u a l f a c t , no. 

Q. I n a c t u a l — 

A. But the r e g u l a t o r y — the r e g u l a t o r y agencies 

assume a l l carcinogens act by a mechanism t h a t has no safe 

l e v e l s of exposure. 

Q. And t h a t was the reason I was s u r p r i s e d a t your 

answer, because i f there's no safe l e v e l of exposure t h a t 

would suggest t h a t i t ' s dangerous i n very small q u a n t i t i e s ? 

A. That's c o r r e c t . I t ' s what — t h a t would be the 

case i f i t were t r u e . The data on benzene i s p r e t t y c l e a r 

t h a t i t r e q u i r e s a l e v e l of — f o r a leukemogenic e f f e c t , 

i t r e q u i r e s a l e v e l i n excess of 100 p a r t s per m i l l i o n as 

an occupational exposure. 

Q. Well, even i f you're — and going back t o 

cumulative exposure, the concept of cumulative exposure as 
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we're t a l k i n g about i t i n the case of lead i s exposure one 

time and then exposure somewhere else a t some other time, 

r i g h t ? 

A. That's r i g h t , and t h a t i t accumulates or i s 

r e t a i n e d i n the body, so t h a t your t o t a l dose i s the r e s u l t 

of m u l t i p l e a d d i t i o n a l exposures. 

Q. But when you're t a l k i n g about the c o n s t i t u e n t s 

t h a t are introduced i n t o water, i f you get some i n the 

water from one source and some i n the water from another 

source, then someone who's exposed t o the water i s exposed 

t o the t o t a l t h a t comes from a l l sources i n t o t h a t water, 

r i g h t ? 

A. Well, benzene i s also i n s t r a w b e r r i e s , pecans, 

t h i n g s l i k e t h a t , so you can get — you get a cumulative 

dose, a b s o l u t e l y . 

And the question i s always not whether you've 

been exposed but t o what extent you've been exposed? What 

i s the dose t o t a l ? And what i s the h e a l t h i m p l i c a t i o n of 

t h a t dosage? 

Q. But doesn't t h a t get back t o what I was saying 

about waste management, t h a t i t ' s a p p r opriate f o r a 

r e g u l a t o r y agency t o l i m i t the a d d i t i o n t o water or some 

other exposure source of t o x i c a n t s t h a t may already be 

ther e or may be there from other sources, even i f the 

amount involved i s not s u f f i c i e n t by i t s e l f t o cause what 
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you would c h a r a c t e r i z e as an unreasonable r i s k ? 

A. Well, l e t me repeat. There are c e r t a i n t o x i c a n t s 

where I'm sure t h a t t h a t i s appropriate. But they're not 

the ones t h a t we're t a l k i n g about here. 

And i n general, I don't r e a l l y agree t h a t t h a t ' s 

an appropriate r e g u l a t o r y response. 

Q. Well, the only reason you suggested, t h a t I 

understood, why i t wasn't was t h a t there might — t h a t 

implementation of best waste management p r a c t i c e s t h a t 

minimize the discharge of p o l l u t a n t s might have some other 

adverse consequences, r i g h t ? Some — 

A. That's one p o i n t . 

Q. There might be some c o l l a t e r a l damage? 

A. That's one p o i n t . 

The other p o i n t i s t h a t the OCD has l i m i t e d 

t e c h n i c a l people, and t o r e q u i r e them t o go and evaluate 

a l l the d i f f e r e n t t e s t s and t h i n g s l i k e t h a t may not be an 

app r o p r i a t e use of t h e i r time and e f f o r t , or budget. 

Q. With regard t o the c o l l a t e r a l damage, doesn't 

t h a t mean t h a t — simply t h a t you have t o make a value 

judgment, which i s the greater concern? 

A. Yeah, and the p o i n t t h a t I'm making i s t h a t you 

need t o make value judgments t h a t are tra n s p a r e n t so t h a t 

everybody understands, t h i s was a value judgment, and t h i s 

i s the reason why we've done i t t h i s way. Because w i t h o u t 
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t h a t , how do you ever evaluate what i s an appr o p r i a t e 

exemption or change of the standard? I mean, what are you 

t r y i n g t o p r o t e c t against? 

Q. Okay, t o t a l petroleum hydrocarbons. When you say 

t h a t f r e o n has been banned i n the US, i s i t not only — i s 

i t not j u s t a matter t h a t the manufacture of fr e o n has been 

banned or — 

A. No — 

Q. No. 

A. — use of freon has been banned, the f r e o n t h a t 

t h ey're — t h a t ' s s p e c i f i e d i n 418.1. Freon i s a brand 

name f o r the m u l t i p l e types of freons. 

Q. And you're saying i t ' s not l e g a l t o use e x i s t i n g 

stocks? 

A. I'm sorry? 

Q. You're saying i t ' s not l e g a l t o use e x i s t i n g 

stocks? 

A. That's my understanding. 

Q. And what reference would you c i t e t o t h a t — f o r 

t h a t — 

A. I t ' s banned by EPA, so I would assume t h a t the 

EPA has appropriate document- — 

Q. But you don't know what r u l e , you're not — 

A. Not o f f the top of my head, no. 

Q. Okay. And you say another problem here — you 
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say t h a t TPH analysis can be e f f e c t e d by leaves and p l a n t 

d e b r i s i n m a t e r i a l . Would you expect t o f i n d leaves and 

p l a n t debris i n a p i t sample? 

A. I don't know. We're t a l k i n g an awful l o t about 

grasses and n a t i v e p l a n t s and t h i n g s l i k e t h a t . You know, 

I have not been out there myself, I don't get out t h e r e 

very much anymore. 

But the — but you know, I — a l l I'm doing, 

r e a l l y , here i s ca u t i o n i n g t h a t an e x t r a c t i o n procedure f o r 

a mixture as complex as petroleum hydrocarbon, or what 

we're c a l l i n g petroleum hydrocarbon, i s — needs t o be 

i n t e r p r e t e d w i t h some caution t h a t the solvent e x t r a c t i o n 

procedures w i l l also e x t r a c t waxes and f a t t y acids from the 

o i l s of the p l a n t s and give you a f a l s e reading. 

Q. Are you aware t h a t the f i r s t t h i n g you do when 

you grade an o i l and gas l o c a t i o n i s t o scrape o f f a l l the 

vegetation? 

A. I'm aware of t h a t . 

Q. And you're aware there are not a l o t of t r e e s i n 

New Mexico t h a t are going t o be overhanging? 

A. No, I noticed t h a t . 

Q. Okay. Now you were p a r t of the surface waste 

management r u l e proceeding, were you not? 

A. Yes. 

Q. And were you aware t h a t the 2500 TPH standard was 
1 
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something t h a t the Commission came t o the conclusion t o 

adopt i n t h a t proceeding? 

A. I don't r e c a l l . 

Q. Okay. You said something about something as 

complex as hydrocarbon e v a l u a t i o n . There are q u i t e a l o t 

of c o n s t i t u e n t s i n hydrocarbon m a t e r i a l , are t h e r e not? 

A. Yes, there are. 

Q. S p e c i f i c substances? 

A. Yes. 

Q. And — 

A. I assume you're t a l k i n g about petroleum. 

Q. Yes. Have the e f f e c t s of a l l of those been 

c a r e f u l l y studied? 

A. No. 

Q. And would i t not be a very complex procedure t o 

determine the a c t u a l constituency of p a r t i c u l a r — the 

a c t u a l concentration of p a r t i c u l a r c o n s t i t u e n t s i n the 

hydrocarbon mixture? 

A. No, i t ' s a c t u a l l y not t h a t d i f f i c u l t . 

Q. But the t o t a l petroleum hydrocarbon gives you a 

— however you measure i t , gives you an o v e r a l l view of 

what you have, what you're dealing w i t h , r i g h t ? That i t 

has — 

A. I n — What type of petroleum hydrocarbon assay 

are you t a l k i n g about? 
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Q. Well, we — the r u l e s p e c i f i e s one way of 

measuring t o t a l petroleum hydrocarbon. You've proposed a 

d i f f e r e n t way, which measures two d i f f e r e n t ranges, r i g h t ? 

A. The r u l e says 418.1 or other method — 

Q. Right — 

A. — approved by the — 

Q. — w e l l — w e l l , t h a t ' s t r u e — 

A. And what I'm doing i s g i v i n g some advice — 

Q. — approves other methods. 

A. — t o the OCD. 

Q. But an o v e r a l l TPH method i s — t e s t i n g method, 

i s much simpler and less expensive than a d e t a i l e d TPH 

method t h a t would t e s t f o r a wider v a r i e t y of substances; 

i s t h a t not true? 

A. 418.1 i s cheaper and easier t o conduct. 

Q. And i t does give an i n d i c a t i o n of what you've got 

i n terms of hydrocarbons, r i g h t ? 

A. I t also contains other t h i n g s , other than 

hydrocarbons. 

Q. Such as leaves and p l a n t m a t e r i a l ? 

A. Right, f a t t y acids. 

Q. And why would you have f a t t y acids i n a — 

A. I'm sorry? 

Q. — i n a d r i l l i n g p i t ? 

Why would you have f a t t y acids i n a d r i l l i n g p i t ? 
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A. Well, there are some a d d i t i v e s t h a t are based on 

f a t t y acids. 

Q. Now when you go t o considering c h l o r i d e s , you 

don't dispute t h a t c h l o r i d e s i n groundwater create — 

i n v o l v e r i s k s , do you? 

A. Chlorides? The r i s k i s f a i r l y small. The 

primary concern i s more sodium and some of the c a t i o n s . 

Q. Well, are you aware t h a t i n southeast New Mexico 

sodium c h l o r i d e i s by f a r the most common s a l t t h a t you 

f i n d ? 

A. Absolutely. 

Q. And the concentrations you f i n d i n southeast New 

Mexico a t the p i t s are q u i t e high? 

A. Yes. 

Q. So you don't dispute t h a t there's a r i s k i n v o l ved 

there? 

A. With sodium chloride? 

Q. Yes. 

A. No, I don't dispute t h a t . 

Q. Assuming i t — assuming i t i s t r a n s p o r t e d t o 

groundwater? 

A. I presume i t ' s t r a nsported. 

Q. Yeah — 

CHAIRMAN FESMIRE: He's asking the question — 

he's asking f o r c l a r i f i c a t i o n of the question, Mr. Brooks. 
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THE WITNESS: I couldn't hear your — 

Q. (By Mr. Brooks) Assuming i t i s t r a n s p o r t e d t o 

groundwater, you don't dispute t h a t i t creates a — t h a t i t 

inv o l v e s a r i s k ? Sodium chloride? 

A. I t c e r t a i n l y a f f e c t s p a l a t a b i l i t y of the water. 

Q. I t a f f e c t s whether or not the water can be — can 

s a f e l y be drunk, i f i t ' s large enough? 

A. I f i t ' s large enough, t h a t ' s c o r r e c t . 

Q. And i t a f f e c t s the u s a b i l i t y of water f o r 

a g r i c u l t u r e , because d i f f e r e n t p l a n t s have d i f f e r e n t s a l t 

t o l e r a n c e s , r i g h t ? 

A. That's t r u e . That's a l l based on sodium. 

Q. And there are some kinds of p l a n t s — some l e v e l s 

of s a l i n i t y t h a t c a t t l e w i l l d r i n k and some t h a t they 

won't? 

A. There are some t h a t I won't d r i n k e i t h e r . 

Q. Probably the c a t t l e w i l l d r i n k — w i l l be more 

t o l e r a n t of s a l t than you w i l l ? 

A. Could be, could be. 

Q. But you've suggested — you used the number here 

of 3500 p a r t s per m i l l i o n . I don't — and I use p a r t s per 

m i l l i o n because we t a l k sometimes about m i l l i g r a m s per 

l i t e r and sometimes about m i l l i g r a m s per — 

A. — kilogram. 

Q. — per kilogram, and those both compute t o p a r t s 
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per m i l l i o n , given c e r t a i n assumptions, do they not? 

A. They do. 

Q. Now you've used the f i g u r e of 3500 p a r t s per 

m i l l i o n , which I gather you're applying t o the waste. What 

e x a c t l y are you applying t h a t t o , 3500 p a r t s per m i l l i o n ? 

A. That number was based on Dan Stephens' — 

Stephens' groundwater modeling and t r a n s p o r t of a bolus of 

s a l t t o the groundwater. 

Q. Exactly, and t h a t was going t o be my next 

question. You based t h a t on Dr. Stephens's work, d i d you 

not? 

A. That's r i g h t . 

Q. Did you base i t on anything e l s e , or j u s t on Dr. 

Stephens's work? 

A. On the r e s u l t s of h i s modeling, because these 

models are a l i t t l e b i t more s p e c i f i c f o r L o u i s i - — f o r 

New Mexico. 

Q. And Dr. Stephens was t a l k i n g about, was he not, 

3500 p a r t s — or 3500 m i l l i g r a m s per l i t e r i n an SPLP 

leachate? 

A. As I r e c a l l . 

Q. And the SPLP leachate involves a 2 0 - t o - l 

d i l u t i o n ? 

A. Correct. 

Q. So 3500 p a r t s per m i l l i o n i n the SPLP leachate i s 
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equiv a l e n t t o 70,000 p a r t s per m i l l i o n i n the waste? 

70,000 m i l l i g r a m s per kilogram i n the m a t e r i a l from which 

you e x t r a c t e d — the m a t e r i a l you e x t r a c t e d t o do the 

leachate t e s t ? 

A. I'm not f o l l o w i n g a l l your numbers, but l e t me — 

l e t me — you m u l t i p l y by 20, whatever the — 

Q. Okay, w e l l — 

A. — and t h a t would be your — 

Q. — 3500 times 20 i s — 3500 times 20 i s 70,000 — 

A. Okay. 

Q. — i s i t not? 

A. And t h a t ' s a crude estimate of the c o n c e n t r a t i o n 

i n the s o l i d s . 

Q. Yeah. And are you aware t h a t the a c t u a l number 

t h a t Dr. Stephens derived t h a t he said would not be 

t r a n s p o r t a b l e t o groundwater and create an exceedence of 

standards i n t h a t groundwater was a c t u a l l y 24,000 and some? 

A. I d i d n ' t get a chance t o hear — 

Q. Okay — 

A. — h i s testimony. 

Q. — t h a t ' s f i n e . 

Now when you t a l k about the 3103 c o n s t i t u e n t s you 

say over here on page 13 of your m a t e r i a l s , Groundwater i s 

u n l i k e l y t o be a concern given d i l u t i o n and a t t e n u a t i o n 

processes, and you have DAF greater than 100. Why do you 
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use DAF greater than 100? 

A. The — Can you get t h a t s l i d e up? The — Again, 

t h a t ' s based on Dan Stephens, and they're e s t i m a t i n g t h a t 

the DAF from t h e i r model would be equivalent t o a DAF 

greater than 100 i n New Mexico. 

Q. We're t a l k i n g about a p i t t h a t ' s somewhere i n the 

range of 100 by 100, are we not? 

A. Yes. 

Q. And are you aware t h a t the EPA c h a r t i n d i c a t e s 

f o r a 100-by-100-foot p i t t h a t you would have a DAF of 22? 

A. Well, DAF depends upon the s o i l type and t h i n g s 

l i k e t h a t , the d i l u t a t i o n , a t t e n u a t i o n f a c t o r . I t ' s not 

n e c e s s a r i l y based upon the size of the p i t , per se, 

although there's guidance f o r p i t s of d i f f e r e n t s i z e s . You 

make assumptions w i t h regard t o what ap p r o p r i a t e DAF would 

be. 

Q. Well, the siz e c e r t a i n l y makes a d i f f e r e n c e , 

doesn't i t ? 

A. The mass, t o t a l mass of the t o x i c a n t i n t h a t 

makes a d i f f e r e n c e . 

Q. Right, and given the co n c e n t r a t i o n , then the mass 

of the t o x i c a n t w i l l be dependent on the s i z e of the waste 

value? 

A. Correct. That's the reason why I was saying t h a t 

I'm not sure t h a t i t ' s such a great idea t o take a l l your 
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small p i t s ' contents and put them i n t o a b i g p i t . 

Q. Well, since you've gone t o t h a t — since you've 

gone on t o t h a t , l e t me ask some questions about t h a t . 

Do you know how many l a n d f i l l s t h e r e are i n — 

how many o i l and gas l a n d f i l l s t here are i n southeast New 

Mexico a t the present time? 

A. No. 

Q. Would you believe there are four? 

A. You're t a l k i n g about OCD-approved land- — 

Q. Yes. 

A. That I know, i t ' s f o u r . 

Q. And of course i f t h i s r u l e i s passed, t h e r e are 

l i k e l y t o be some more, are there not? 

A. I would assume so. 

Q. The market system i s s t i l l o p e r a t i n g . But 

there's going t o be a huge d i f f e r e n c e between the number of 

l a n d f i l l s t here are going t o be and the number of p i t s 

t h e r e are going t o be, probably? 

A. Why i s that? Volume i s the same. 

Q. One p i t per w e l l . 

A. Volume — volume i s going t o be the same, t o t a l 

volume. 

Q. You're suggesting t h a t people are going t o go out 

and b u i l d l a n d f i l l s equal t o — one l a n d f i l l f o r each well? 

A. Maybe I d i d n ' t understand your comment. 
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Q. Well, my suggestion i s t h a t when you haul — when 

you r e q u i r e t h a t waste be dug and hauled, t h a t i t ' s going 

t o be t o the advantage of — t o p e r m i t t e d f a c i l i t i e s , t h a t 

i t ' s going t o be t o the advantage of i n d u s t r y t o — or 

whoever does i t , t o e s t a b l i s h c e n t r a l i z e d l o c a t i o n s so t h a t 

they can keep h a u l i n g the waste t o the same place. 

A. I don't r e c a l l saying t h a t . 

Q. No, I d i d n ' t say you said t h a t , I'm suggesting 

t h a t — I'm asking you i f t h a t ' s not a reasonable 

assumption. 

A. I have no idea. 

Q. Okay. Well, then l e t me — i f you're not w i l l i n g 

t o concede t h a t , then l e t me ask you t o assume, f o r the 

purposes of applying the concepts t h a t you're going t o — 

t h a t you're t a l k i n g about, t h a t the order of magnitude and 

the number of l a n d f i l l s we w i l l have i s more i n the range 

of f o u r than i t i s i n the range of 10,000, or however many 

p i t s we have — we have had i n New Mexico w i t h a l l the 

d r i l l i n g a c t i v i t y we've had. 

W i l l i t be — not be a l o t easier f o r t h i s agency 

or i t s successors t o monitor what i s going on w i t h those 

l a n d f i l l s than i t w i l l be t o monitor what's going on w i t h 

10,000 p i t s ? 

A. I t could be. The concern I have i s s t r i c t l y from 

the — i s not from the enforcement side, per se, but r a t h e r 
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i t has t o do w i t h r i s k . And what I'm r e a l l y saying i s t h a t 

i f I've got 1000 o n - s i t e closures of one u n i t of waste 

each, the p o t e n t i a l impact t o groundwater i s very d i f f e r e n t 

from those spread out over a large area than i t would be, 

having the 1000 u n i t s of waste put i n t o a s i n g l e p i t . 

Q. Well, i f i t ' s i n a s i n g l e p i t , you're going t o 

have more waste — more impact than you w i l l have a t any 

one l o c a t i o n from the dispersed p i t , r i g h t ? 

A. That's c o r r e c t . 

Q. But i f there are dispersed p i t s , t o use Dr. 

Neeper's expression, almost everywhere, i s t h e r e not going 

t o be a p r o b a b i l i t y of a very considerable cumulative 

impact on an aquifer? 

A. Well, the c o n s t i t u e n t t h a t I'm most concerned 

about i s s a l t — 

Q. Right. 

A. — and now i t ' s a matter of — a question of 

r e g i o n a l geology and the groundwater and so on, I t h i n k . 

You know, l i k e I said, 1000 u n i t s of s a l t released when the 

membranes f a i l from a large p i t gives me more concern than 

i t does from small p i t s t h a t are f a i l i n g . And I — t h a t ' s 

j u s t a conceptual idea t h a t I have. 

Q. Well, i f you get t h a t 1000 u n i t s of s a l t from 

dispersed p i t s i n t o the a q u i f e r , i s i t not l i k e l y t o be 

p r e t t y d i f f i c u l t f o r somebody who gets concerned about the 
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increased s a l i n i t y of the a q u i f e r t o f i g u r e out e x a c t l y 

where i t ' s a l l coming from? 

A. Shouldn't be. Shouldn't be. I mean, we deal 

w i t h t h i s w i t h t o x i c chemicals a l l the time. We look a t 

the plume and look a t the p o t e n t i a l sources. 

Q. But i f i t ' s coming from many, many d i f f e r e n t 

sources i n small q u a n t i t i e s , i s n ' t t h a t going t o be harder 

t o i d e n t i f y ? 

A. Shouldn't be. We know the d i r e c t i o n of 

groundwater flows, so we know the approximate l o c a t i o n of 

t h a t source. We can c e r t a i n l y take e l e c t r i c a l c o n d u c t i v i t y 

or some measure l i k e t h a t and t r a c e i t r i g h t back and look 

a t the boundaries of t h a t plume. 

Q. Or of those plumes? 

A. Or of those plumes. 

Q. I f you've got 2000 of them. 

A. Right. But I can assure you t h a t d e a l i n g w i t h 

the load of 1000 u n i t s of s a l t , i t i s an order of magnitude 

more d i f f i c u l t than small l i t t l e impacts. 

Q. You're f a m i l i a r w i t h the f a c t t h a t t h e r e are 

m o n i t o r i n g requirements a t l a n d f i l l s , are you not? 

A. Yeah. 

Q. And the i n d u s t r y ' s proposal does not recommend 

any m o n i t o r i n g requirements f o r these i n d i v i d u a l thousands 

of p i t s , c o r r e c t ? 
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A. That's my r e c o l l e c t i o n , but I don't know the 

d e t a i l s . 

MR. BROOKS: Okay. I a c t u a l l y b e l i e v e t h a t ' s a l l 

the questions I have. 

CHAIRMAN FESMIRE: Dr. Neeper, you i n d i c a t e d you 

might have some questions? 

DR. NEEPER: Yes, I have some questions. 

CHAIRMAN FESMIRE: How long do you t h i n k i t ' l l 

take? 

DR. NEEPER: I would guess 25 minutes a t the 

most. 

CHAIRMAN FESMIRE: Okay. I s Dr. Thomas a v a i l a b l e 

Thursday? 

MR. HISER: Dr. Thomas, what's your a v a i l a b i l i t y 

l a t e r t h i s week? 

THE WITNESS: Thursday I had a meeting, but I 

t h i n k I can change i t around. 

CHAIRMAN FESMIRE: So i f we don't f i n i s h today, 

remembering t h a t we're going t o q u i t a l i t t l e e a r l y 

today — 

MR. HISER: Are you — i s Friday — 

THE WITNESS: Friday i s — 

MR. HISER: — as w e l l — 

THE WITNESS: — i s a c t u a l l y the best day f o r me. 

CHAIRMAN FESMIRE: Okay. Why don't we go ahead 
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and take a 10-minute break. When we come back, Dr. Neeper 

w i l l do h i s cross-examination then. 

(Thereupon, a recess was taken a t 3:03 p.m.) 

(The f o l l o w i n g proceedings had a t 3:18 p.m.) 

CHAIRMAN FESMIRE: Let's go back on the record. 

Again, the record should r e f l e c t t h a t t h i s i s the 

c o n t i n u a t i o n of Case Number 14,015, a l l three Commissioners 

are present. 

I b e l i e v e , Dr. Neeper, you were going t o cross-

examination — -examine Dr. Thomas. 

DR. NEEPER: Thank you, yes. 

CROSS-EXAMINATION 

BY DR. NEEPER: 

Q. Good afternoon, Dr. Thomas. 

A. Good afternoon. 

Q. We have been acquainted, we know each other, but 

f o r purposes of the record again I ' l l i n t roduce myself. 

I'm Don Neeper, I'm authorized t o speak on behalf of New 

Mexico C i t i z e n s f o r Clean A i r and Water. 

One t h r u s t of your testimony seems t o be t h a t on-

s i t e b u r i a l should not be p r o h i b i t e d unless there's a r i s k 

t o groundwater or a t o x i c r i s k t o persons. I s t h a t a f a i r 

assessment? 

A. Yes, i t i s . 

Q. And t h a t p o t e n t i a l l y the Commission, i n 
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considering a broader form of r e g u l a t i o n or a more blanket 

form of r e g u l a t i o n , might i n f a c t be making more of a value 

judgment; i s t h a t also a f a i r assessment of your — 

A. That's c o r r e c t . 

Q. I f we look a t t h a t i n a broad and s o c i e t a l sense, 

then, would we also say other i n d u s t r i e s ought t o be 

allowed t o bury t h e i r wastes on s i t e wherever they are? 

Should t h a t apply broadly? 

A. I b e l i e v e so — 

Q. And t h a t • s a — 

A. — i f the s i t u a t i o n and the c o n s t i t u e n t s of 

concern are such t h a t i s an appropriate s t r a t e g y . 

Q. I n t h a t case, then, the assessment of r i s k would 

r e a l l y become q u i t e s i t e - s p e c i f i c , one would have many 

s i t e s , and I b e l i e v e you have said the s i t e s are d i f f e r e n t , 

s i t e s w i l l be very d i f f e r e n t i n t h e i r response t o 

contamination or t h e i r d i s t r i b u t i o n , how they would cause a 

r i s k ; i s t h a t — 

A. They can be. C e r t a i n l y we've seen data t h a t says 

t h a t many of the t h i n g s we're f i n d i n g i n the southeast are 

not the same t h a t we f i n d i n the northwest. 

Q. So — but i n terms of a given b u r i a l or a given 

d i s p o s a l , then, does t h a t imply t h a t our e v a l u a t i o n and our 

compliance should be done on a s i t e - b y - s i t e basis? Can we 

not have broad regu l a t i o n ? 
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A. Well, there are two answers t o t h a t . One i s , I 

t h i n k t h a t you can make s t r a t e g i c decisions w i t h regard t o 

areas t h a t are so s i m i l a r t h a t they deserve t o be lumped 

together and make judgments t h a t way. 

There's s t i l l a basis f o r concern t h a t t h e r e are 

s i t e - s p e c i f i c t h i n g s t h a t make the s i t e more a t r i s k or 

less a t r i s k , and I t h i n k OCD has already proposed t h a t 

t h e r e be an e n t i r e plan w i t h geology and engineering and 

ev e r y t h i n g submitted before the permit i s even granted. So 

t o a l a r g e extent t h a t ' s already done. 

Q. Some of the discussion has been around the 

question of d i s t r i b u t e d disposal versus c e n t r a l i z e d or 

common d i s p o s a l . I s there any over-arching r i s k a n a l y s i s , 

any broad r i s k a n a l y s i s , perhaps, t h a t looks a t how a 

s o c i e t y or r e g u l a t o r y group handles the s i t u a t i o n of 

m u l t i p l e small r i s k — releases, versus a s i n g l e l a r g e 

release? Do we have any broad studies t o guide us on th a t ? 

A. There are studies, you know, c e r t a i n l y i n the 

l i t e r a t u r e t h a t t a l k about the d i f f e r e n t t a c t i c a l 

approaches t o the problem. I don't know of any o f f the top 

of my head, but c e r t a i n l y I have seen a number of s t u d i e s 

l i k e t h a t . 

I'm not sure I answered your question, however. 

Q. Well, I would — i n follow-on I ' d say, i s t h e r e 

an answer t h a t comes out of t h a t , t h a t can guide us, t h a t 
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says yes, c e n t r a l i z e d t h i n g s can be managed b e t t e r , or no, 

i t i s b e t t e r t o handle l i t t l e t h i n g s one a t a time, and we 

f i n d t h a t through — 

A. Yeah, i t r e a l l y depends on the nature of the 

issue. You know, i n some cases, a d i s t r i b u t e d s o r t of 

disp o s a l p a t t e r n i s b e n e f i c i a l , and I t h i n k t h a t ' s the case 

here where we — where I'm concerned about the bulk of 

sodium c h l o r i d e t h a t may be released t o the groundwater. 

I n other cases, the c e n t r a l i z e d t h i n g c e r t a i n l y 

has some advantages and could be appr o p r i a t e . 
t 

Q. I n your testimony I understood t h a t you regarded 

l a n d f i l l s as having l i n e r s , i n d i v i d u a l p i t s as having 

l i n e r s , and t h a t a leak i n one would be somewhat l i k e a 

leak i n the other. That i s , i f a l i n e r i n a p i t f a i l e d , a 

l i n e r i n a l a n d f i l l could also f a i l . I s t h i s i n l i n e w i t h 

your t h r u s t ? 

A. That's c o r r e c t , yeah. I'm suspicious t h a t l i n e r s 

w i l l f a i l i n time. 

Q. Would you recommend, then, t h a t s i t e - b u r i a l u n i t s 

have the same l i n e r requirements as b i g l a n d f i l l s ? 

A. Again, i t r e a l l y depends on the engineers and the 

f e e l i n g of what w i l l happen w i t h t h a t mass of contaminant. 

Q. So there i s n ' t a general guidance on t h a t ? 

A. No. I f you're going t o permit i n d i v i d u a l s i t e s 

already, then t h a t could be taken care of a t t h a t very same 
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time. 

Q. I s there perhaps an assumption t h a t hasn't been 

mentioned, and t h a t i s t h a t w i t h a c e n t r a l i z e d d i s p o s a l 

f a c i l i t y t h ere would never again be a s i t e disturbance t h a t 

w i t h i n d i v i d u a l s i t e s , the landscape, one cannot i n any 

s o c i a l way p r o t e c t against f u t u r e disturbances? 

A. Well, you could make t h a t argument. I t h i n k t h a t 

t h e r e are l e g a l ways and remedies around t h a t problem. 

I n Texas we c e r t a i n l y have n o t i f i c a t i o n of 

landowners, we have property records t h a t are i d e n t i f i e d 

d u r i n g t i t l e searches and t h i n g s l i k e t h a t , t h a t t h i s i n 

f a c t i s a s i t e and t h a t i t has l i m i t e d — i t was closed 

w i t h c e r t a i n assumptions. 

Q. Okay. 

A. So the person who's now changing the use or 

intended use or expected use of a property now bears 

r e s p o n s i b i l i t y of making sure t h a t whatever was b u r i e d 

t h e r e i n the past doesn't pose s i g n i f i c a n t r i s k t o — f o r 

t h a t new use, you know. 

So I t h i n k t h a t there are ways t o make sure t h a t 

the r i g h t t h i n g s happen. 

Q. So you would recommend, then, t h a t a p i t on a 

s i t e , i f i t contains buried contaminants, should have a t a g 

i n t he property t i t l e ? I don't have the r i g h t l e g a l term 

f o r t h a t , but i t ' s a piece of the t i t l e . 
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A. I t ' s p o s s i b l e . I mean, again i t depends on the 

nature of the contaminants and what's l e f t and so on, as t o 

what degree we need t o have i f we go t o t h a t type of 

program. 

Q. Okay. You had suggested t h a t TPH was an 

ina p p r o p r i a t e measure of contamination f o r petroleum items 

and t h a t the r u l e should be based on i n d i v i d u a l 

hydrocarbons. Do I understand t h a t c o r r e c t l y ? 

A. A c t u a l l y , those are two separate p o i n t s . The 

TPH, as i t ' s being proposed i n the r u l e , I t h i n k i s an 

in a p p r o p r i a t e way of measuring. 

My preference i s t o look a t the i n d i v i d u a l 

c o n s t i t u e n t s w i t h regard t o the h e a l t h concerns t h a t they 

r a i s e , and f o r t h a t purpose I would say t h a t BTEX and PAHs 

are more appropriate measures than TPH. 

Q. Would the operator i n the — your i d e a l s i t u a t i o n 

be r e q u i r e d t o do i n d i v i d u a l t e s t s , or would a l l the 

answers t h a t he would need come through one or two s i n g l e 

broad t e s t s ? 

A. Well, the BTEX can be done by an EPA method, or 

i t can be done as p a r t of what we c a l l v o l a t i l e organic 

compounds. The PAHs are p a r t of the s e m i - v o l a t i l e organic 

compounds and could be done w i t h t h a t type of a t e s t , or 

the r e are also EPA-specific methods f o r groups of 

p o l y c y c l i c aromatic hydrocarbons. 
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So I guess the answer t o your question i s t h a t 

t h e r e are t e s t s a v a i l a b l e so t h a t you don't have t o run a 

unique t e s t f o r each p o l y c y c l i c aromatic hydrocarbon, nor 

unique t e s t s f o r benzene, unique t e s t s f o r toluene and so 

on. 

Q. But you do, then, w i t h a t e s t get back a 

q u a n t i t a t i v e number f o r each p o l y c y c l i c ; i s t h a t r i g h t ? 

A. Yes. 

Q. And so the r e g u l a t o r y agency, then, should 

e s t a b l i s h a number f o r each p o l y c y c l i c ? 

A. I t could. 

Q. I recognize i t could, but i t ' s a l a b o r i o u s 

process — 

A. Yeah — 

Q. — but t h a t i s your recommendation? 

A. — yeah, the EPA does t h a t . They have what they 

c a l l a t o x i c i t y equivalent, and they w i l l express 

e v e r y t h i n g as — r e l a t i v e t o the potency of benzoate 

p y r i n e , f o r example — 

Q. Yes. 

A. — and so you get — you're able t o sum t h i s 

compound, which i s one-tenth of the potency, and then j u s t 

m u l t i p l y the concentration by .1 and get the — a TEQ. 

Q. But you have a number f o r each — 

A. You do. 
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Q. — i n d i v i d u a l hydrocarbon? 

A. You have a potency number f o r each. 

Q. The c u r r e n t statement of the r u l e , i f I 

understand i t c o r r e c t l y , would allow the operator t o leave 

about 2500 m i l l i g r a m s per kilogram TPH, whatever t h a t may 

mean, i n the s o i l because t h a t ' s the l i m i t t h a t would be 

allowed — 

A. Yes. 

Q. — r i g h t ? That's about a qu a r t e r of a percent 

petroleum material? 

A. Yes. 

Q. Under your i d e a l system, then, the operator would 

not be l i m i t e d i n the q u a n t i t y of heavy hydrocarbons t h a t 

he could leave, i n c l u d i n g should there be any asphaltines 

and the l i k e ? 

A. The — again, the answer r e a l l y depends upon the 

o b j e c t i v e the OCD i s concerned about. The — you know, the 

asphaltines we put on roads a l l over the s t a t e , and — 

Q. They're not t o x i c ? 

A. And they're not t o x i c . And so, you know, now the 

question i s , do you want t o c o n t r o l f o r s t a i n i n g of s o i l or 

something l i k e t hat? And t h a t may be a l e g i t i m a t e 

r a t i o n a l e f o r c o n t r o l l i n g t h a t . 

Q. I s t h a t a l e g i t i m a t e r a t i o n a l e ? That's — i n the 

sense — 
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A. I t could very w e l l could be. I mean, t h e r e are 

people who ob j e c t t o having stained s o i l — 

Q. Yes, i t ' s — 

A. — and so t h a t may be — 

Q. — i t ' s n e i t h e r t o x i c , nor i s i t a t h r e a t t o 

groundwater? 

A. That's c o r r e c t . 

Q. So you then would allow, a t l e a s t i n t h a t case, 

r e g u l a t i o n of a substance t h a t i s n e i t h e r t o x i c nor a 

t h r e a t t o groundwater? 

A. I would allow t h a t . But again, i t r e a l l y depends 

upon the o b j e c t i v e . What i s the concern? And s t a i n e d s o i l 

may j u s t i f y a l l the t r a n s p o r t and associated a l t e r n a t i v e 

r i s k s as w e l l . 

Q. You suggested t h a t the concern w i t h s a l t i s the 

p o t e n t i a l impact on groundwater — I thought I heard you 

say the p o t e n t i a l impact on groundwater only. 

A. No, no — 

Q. Subsequently, I bel i e v e you sa i d t h e r e i s also a 

concern w i t h l i v i n g t h i n g s t h a t i s j u s t due t o the sodium 

component; i s t h a t correct? 

A. P r i m a r i l y the sodium component, c o r r e c t . 

Q. Have you ever heard of the p l a n t disease c a l l e d 

c h l o r o s i s ? 

A. I have. 
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Q. I s t h a t due t o sodium or t o c h l o r i d e ? 

A. No, t h a t ' s due t o c h l o r i d e , but i t ' s a — i n the 

grand scheme of t h i n g s , the t h i n g t h a t I'm more concerned 

about i s sodium. 

Q. Would the equivalent t o the t h r e a t or the problem 

w i t h sodium i n terms of b i o t a be also e s s e n t i a l l y the same 

t h i n g as what we would measure as the osmotic pressure or 

osmotic c a p a b i l i t y ? 

A. Yes. 

Q. So the two are i n essence two halves of the same 

thing? The r e s t r i c t i o n of sodium — r e s t r i c t i o n of water 

molecules by sodium or t h e i r r e d u c t i o n i n pressures by what 

we c a l l osmotic pressure, you would c a l l — 

A. You can say t h a t they're the same t h i n g . 

Q. So i n places i n my testimony where I've used the 

term osmotic pressure, you would f i n d t h a t t o be e q u a l l y 

w e l l expressed i n terms of your statements of e f f e c t s of 

sodium? 

A. Yes, and a s h e l l of water surrounding the sodium 

atom. 

Q. Right, thank you. That means we are not arguing. 

A. No, no. I reviewed your testimony, and I agree 

w i t h you. 

Q. Okay. Per u n i t c h l o r i d e , the, i s calcium 

c h l o r i d e much less harmless, or how much less harmful than 
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sodium c h l o r i d e ? 

A. Well, calcium c h l o r i d e — calcium doesn't form 

the s h e l l of water t h a t sodium does, and t h e r e f o r e i t ' s 

less of a concern w i t h regard t o a u t o t o x i c i t y . Calcium 

c h l o r i d e , as I r e c a l l , i s added t o Dasani water as p a r t of 

the t a s t e t h i n g s . So i n the grand scheme of t h i n g s i t ' s of 

less concern t o me than sodium c h l o r i d e . 

Q. Yes. I t ' s less of a concern, but do we have any 

r e l a t i v e measure i n some sense, l i k e i t ' s h a l f as harmful 

or a quarter as harmful or a t e n t h as harmful? 

A. Just o f f the top of my head I ' d say probably 

something on the order of h a l f . 

Q. You've suggested t e s t i n g f o r sodium as an 

i n d i c a t o r of release, r a t h e r than t e s t i n g f o r c h l o r i d e , 

which the r u l e — 

A. Yes. 

Q. — c u r r e n t l y s p e c i f i e s . 

Are you aware of the simple t e s t k i t f o r c h l o r i d e 

t h a t ' s supplied by Kerry Sublette of the I n t e g r a t e d 

Petroleum Environmental Consortium? 

A. I've heard about i t . 

Q. This i s a very simple t e s t k i t , I would s t a t e , i f 

you agree. And w i t h t h i s k i t as an example, wouldn't i t be 

much cheaper and easier f o r an operator t o scan h i s own p i t 

or h i s own area f o r c h l o r i d e than t o scan f o r sodium? 
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A. Yes. 

Q. So t e s t i n g f o r c h l o r i d e , then, would be much 

easier and cheaper f o r the operator, simply as a means of 

t e s t i n g whether there's been a release or a leak of some 

kind? 

A. Yes, should be. 

Q. Are you aware of OCD sampling data t h a t shows 

some p i t s have very high sodium r e l a t i v e t o the c h l o r i d e , 

t h a t i s , more sodium i n a numerical count than c h l o r i d e ? 

A. I'm not sure t h a t I'm f a m i l i a r w i t h t he s p e c i f i c 

data, but I can believe t h a t . 

Q. A l l r i g h t , i f — then l e t us hypothesize t h e r e 

were such data. Would these a d d i t i v e s — would these 

t h i n g s p o t e n t i a l l y come about as a r e s u l t of adding sodium 

carbonate or sodium hydroxide t o the d r i l l i n g f l u i d ? 

A. Could be. Also there's n a t u r a l carbon d i o x i d e 

coming from the atmosphere and so on, so I wouldn't be 

su r p r i s e d t o see, you know, those anions also present i n 

the sample. 

Q. Present, but probably not i n the q u a n t i t y of 

100,000 p a r t s per m i l l i o n ? 

A. Yeah — w e l l , i t depends — i t depends — you 

know, th e r e are — barium carbonate, you know, f o r example, 

i s not very s o l u b l e i n water. So even though you've got 

the carbonate t h e r e , i n f a c t , g e n e r a l l y i t i s not i n 
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s o l u t i o n , and t h e r e f o r e i s not r e a l l y a major c o n t r i b u t o r 

t o the sodium carbonate or whatever. 

Q. But i f you have twice as much sodium i n a sample 

than c h l o r i d e , on a numerical, atom-by-atom count — 

A. Then you're assuming t h a t there are other anions 

t h a t are bi n d i n g w i t h the — 

Q. — then you're assuming — 

A. — sodium. 

Q. — there are other anions. Would these a d d i t i v e s 

t h a t might have caused t h a t — and we're assuming very high 

concentrations here — cause a high pH? 

A. Could. 

Q. Are you aware t h a t measured pH's may be the range 

of 9 t o 11 i n p i t s ? 

A. I've seen data l i k e t h a t . 

Q. Would t h i s be t o x i c t o subsurface biota? I n 

other words, as we look forward i n t o the f u t u r e , would 

t h e r e ever be a problem from j u s t the pH of the m a t e r i a l 

t h a t one buried? 

A. I t ' s possible. Every p l a n t has i t s own 

preference w i t h regard t o pH and other n u t r i e n t - t y p e 

c o n d i t i o n s . So I mean, i n concept, yes. I t depends on the 

p l a n t . 

Q. Did you consider pH i n your r i s k assessments? 

A. We d i d i n a very general term. There r e a l l y 
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aren't good g u i d e l i n e s f o r a u t o t o x i c i t y or exceeding the 

t o l e r a n c e l e v e l s of d i f f e r e n t types of p l a n t s , not t h a t I'm 

f a m i l i a r w i t h anyway. 

We normally look a t pH as a concern w i t h regard 

t o eye and s k i n i r r i t a t i o n , and so, you know, we have t o 

exceed — w e l l exceed 9, i n order t o s t a r t t o see those 

kinds of e f f e c t s i n animals and people. 

Also concern about GI i r r i t a t i o n , and of course 

the stomach i s an a c i d i c environment, so these a l k a l i n e -

type pH's t h a t you're t a l k i n g about are n e u t r a l i z e d p r e t t y 

q u i c k l y i n the stomach. You know, we consider i t , but not 

i n terms of a u t o t o x i c i t y . 

Q. Would i t also a f f e c t other subsurface b i o t a , 

worms, i n v e r t e b r a t e s , whatever i t takes t o make a healthy 

ecosystem? 

A. I t ' s p o s s i b l e . 

Q. You had discussed i n your testimony the SPLP 

leachable standard of 3500 m i l l i g r a m s per l i t e r c h l o r i d e 

and s a i d you thought t h a t was p r o t e c t i v e . 

A. Yeah, based on what I've seen i n Dan Stephens' 

r e p o r t . 

Q. The previous questioner touched on t h i s , so I'm 

going t o phrase the question i n a d i f f e r e n t way. 

Can you say how much s a l t t h a t represents back i n 

the o r i g i n a l s o i l ? Suppose you measured i t i n terms o f , as 
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i t ' s o f t e n s t a t e d , m i l l i g r a m s per kilogram of dry s o i l or 

percent by weight. 

A. Yeah, I t r i e d t o evaluate t h a t , and not 

nec e s s a r i l y w i t h t h a t p a r t i c u l a r c o n c e n t r a t i o n , but t r i e d 

t o evaluate the d i f f e r e n t types of s a l t s t h a t would l i k e l y 

be formed and based on t h a t data t h a t the i n d u s t r y group 

had c o l l e c t e d . 

I'm not sure I can do i t i n my head, but i t ' s — 

so you may have — 

Q. I t ' s simple a r i t h m e t i c , but I agree, i t ' s not 

what one wants t o do i n one's head. 

Would i t a t a l l sound reasonable t o you i f I 

suggested t h a t might be more than 10-percent s a l t by mass, 

by weight? 

A. That could be. Could be. I s t h a t assuming t h a t 

a l l sodium i s bound as sodium chloride? 

Q. That would be assuming t h a t a l l sodium i s bound 

as sodium c h l o r i d e . 

A. And OCD has data t h a t says t h a t ' s not t r u e , as 

does the i n d u s t r y . I t h i n k t h a t when I looked a t the 

sodium c h l o r i d e p o r t i o n of the s a l t s , I t h i n k t h a t I came 

up w i t h a percent of 65 percent, something l i k e t h a t , w i t h 

sodium c h l o r i d e . 

Q. You mean when you looked a t data from a p i t ? 

A. When I took a look a t the c a t i o n and anion data, 
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the d e l i m i t e d set of cations and anions t h a t were 

evaluated, i t turned out t o be, I t h i n k , 65-percent — I 

may be wrong, but t h a t ' s my r e c o l l e c t i o n anyway, of sodium 

c h l o r i d e . There was sodium carbonate, there was sodium 

n i t r a t e , t h e r e was some calcium c h l o r i d e , calcium n i t r a t e 

and so on. 

And j u s t looking a t the r e l a t i v e p r o p o r t i o n s of 

the charges, so t h a t they a l l balanced out, you know, 65 

percent i s what I r e c a l l f o r sodium c h l o r i d e . 

Q. Yes, t h a t i s i n agreement w i t h an e a r l i e r 

statement I sa i d , t h a t sometimes the sodium can outweigh 

the c h l o r i d e . 

A. Okay. 

Q. I t can come from other sources. 

A. Yeah. Like I say, I don't disagree w i t h you. 

Q. Would measurement of the sodium, in s t e a d of 

c h l o r i d e , be s u i t a b l e f o r d e t e c t i n g the presence of a plume 

t h a t might c a r r y other contaminants? I n other words, i f 

you had t o chase a plume would you do i t by chasing 

c h l o r i d e or by chasing sodium? 

A. You know, when I'm meeting an environmental 

program I t r y t o d i s t i n g u i s h the plumes sepa r a t e l y , because 

each chemical has i t s d i f f e r e n t p r o p e r t i e s i n terms of 

s o l u b i l i t y , absorption of organic m a t e r i a l i n the s o i l and 

so on. So I h e s i t a t e t o give you j u s t a blanket yes. 
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Okay? 

But c e r t a i n l y sodium has m i g r a t i o n p r o p e r t i e s 

through s o i l t h a t — and as p a r t of the groundwater t h a t , 

you know, may be a f a i r l y good measure of the ex t e n t of 

p o t e n t i a l contamination, the boundaries of the plume. But 

my preference i s not t h a t you do i t — use i t f o r t h a t 

purpose. 

Q. Or i s i t t r u e the sodium may be stopped by 

r e p l a c i n g calcium on the s o i l p a r t i c l e s , and so you might 

f i n d much less sodium than you would f i n d c h l o r i d e 

somewhere else? 

A. Yeah, q u i t e t r u e — 

Q. The c h l o r i d e — 

A. — q u i t e t r u e . 

Q. — i s i t not t r u e , i s r a r e l y i n h i b i t e d as i t 

passes through the s o i l ? 

A. Not — t h a t ' s a b s o l u t e l y t r u e , which i s why I 

would favor t h i s as the unique t r a c e r f o r the plume. 

Q. I n a s l i d e of your testimony and also i n your 

r e p o r t , you said t h a t the new VOC emissions as a r e s u l t of 

t h i s r u l e would be equivalent t o twice the c u r r e n t l y 

p e r m i t t e d s t a t i o n a r y sources. That was on page 15 of your 

r e p o r t . Do those s t a t i o n a r y sources i n c l u d e a l l the gas 

compressors i n the f i e l d ? 

A. Yeah, t h a t statement was a c t u a l l y taken, I t h i n k , 
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from the r e p o r t t h a t Mr. Pease reported on today. 

Q. That and, i f I understood you c o r r e c t l y , were 

other statements regarding general impacts, roads, C02 

emissions and l i k e w i s e taken from another r e p o r t ? 

A. Yes. 

Q. I s i t not unusual i n t e c h n i c a l testimony t o c i t e 

numerical data w i t h o u t reference — and p a r t i c u l a r l y 

w i t h o u t reference t o published i n f o r m a t i o n or t r a c e a b l e 

i n f o r m a t i o n or something t h a t a person can t r a c e backward 

himself? 

A. Hopefully, yes. 

Q. Hopefully. So I'm questioning, then, t he 

appropriateness of propagating those numbers through one 

testimony and another without any backup from the witness. 

A. As — judging from the testimony t h i s morning, so 

am I . 

But the p o i n t I was t r y i n g t o make i s t h a t t h e r e 

are a l t e r n a t i v e consequences of any d e c i s i o n , and the 

numbers may be too high, they may be too low, but the 

consequence i s going t o be the r e , i t ' s not zero. 

DR. NEEPER: Very good. No f u r t h e r questions. 

CHAIRMAN FESMIRE: Commissioner Bailey? 

EXAMINATION 

BY COMMISSIONER BAILEY: 

Q. Your s l i d e , What was found? - Halogenated 
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Compounds, and then you l i s t — 

A. Yes. 

Q. — these compounds t h a t were used as QC 

surrogates — 

A. Right. 

Q. I looked through the OCD an a l y s i s d u r i n g lunch, 

and I d i d n ' t f i n d any of these compounds i n the OCD 

an a l y s i s . 

A. Yes. 

Q. Did you look through t o make sure t h a t they're 

not t h e r e also? 

A. I tend t o t h i n k t h a t these were done by t h i s 

p a r t i c u l a r l a b o r a t o r y . Okay, I haven't encountered these 

before e i t h e r . That's the reason why we're concerned 

about, you know, are they r e a l , where do they come from and 

a l l t h a t s o r t of t h i n g t h a t e v e n t u a l l y l e d t o discu s s i o n 

w i t h the l a b o r a t o r y . 

So i t may not s u r p r i s e me t o see t h a t OCD's 

a n a l y t i c a l l a b o r a t o r y d i d n ' t use these s o r t s of QC 

compounds. 

Q. Did you see any compounds i n t h e i r analyses, the 

OCD analyses, t h a t would lead you t o b e l i e v e t h a t they were 

j u s t a d i f f e r e n t type of QC surrogate? 

A. No, not from the data t h a t I saw. 

Q. I've been m u l l i n g your comments about arsenic, 
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what was found, arsenic. 

A. Yes. 

Q. When the Pecos Slope-Abo f i e l d was f i r s t 

discovered, the operator could not s e l l the gas because of 

the arsenic t h a t was entrained i n the n a t u r a l gas. 

A. Yes. 

Q. And u n t i l they could clean i t up a t the w e l l s i t e 

they couldn't s e l l i t t o C a l i f o r n i a , because C a l i f o r n i a 

c l e a r l y s a i d , We can't have arsenic i n our gas. 

But y e t you say t h a t arsenic under n a t u r a l 

c o n d i t i o n s does not pose a t h r e a t . 

Can you help me r e c o n c i l e those two apparently 

c o n f l i c t i n g ideas? 

A. Yeah. I don't know the f u l l t e c h n i c a l 

e x p l a n a t i o n , but geothermal c o n d i t i o n s are several hundred 

degrees f a h r e n h e i t and high pressure, and i n c e r t a i n 

s i t u a t i o n s l i k e t h a t you can perhaps change the nature of 

the molecule, t h a t you get an arsine gas as opposed t o an 

arsenic vapor, you know, or — i t ' s not the usual arsenic 

s u l f a t e - t y p e — arsenopyrite-type minerals t h a t I'm t a l k i n g 

about i n the d r i l l i n g process. Okay? 

Deep down, a l l kinds of strange t h i n g s can 

happen, and you a c t u a l l y s t a r t t o get mercury and other 

t h i n g s l i k e t h a t i n the gas i t s e l f . 

Q. Okay, so you're saying t o change the e s s e n t i a l l y 
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i n e r t arsenic t o one t h a t can be t o x i c t o humans, the r e — 

A. Changing i t t o a form where an i n h a l a t i o n 

exposure can generate possible t o x i c i t y . 

Q. Okay. — would be due t o the heat and humidity? 

A. That would be my guess. And i t ' s s t r i c t l y t h a t , 

a guess. I haven't looked at the formation of i n h a l a b l e 

arsenic gas. 

Q. But f o r those p i t s , f o r any a d d i t i o n a l d r i l l i n g 

t h a t may be o c c u r r i n g i n t h a t p a r t i c u l a r f i e l d , should any 

other precautions be taken, as f a r as — 

A. I ' d a c t u a l l y have t o take a look a t the data. 

You know, u s u a l l y these d r i l l i n g l o c a t i o n s are f a i r l y 

i s o l a t e d , which means t h a t the gas w i l l d i s s i p a t e f a i r l y 

q u i c k l y . 

Gases decrease i n concentration as the square of 

distance, so going two u n i t s of distance generates a 

f o u r f o l d d i l u t i o n of the gas concentration, so t h a t by the 

time i t reaches people other than workers, you know, i t ' s 

going t o be f a i r l y d i l u t e . I t depends on the r e s u l t i n g 

c o n c e n t r a t i o n and the exposure l e v e l t o the i n d i v i d u a l . 

Okay? 

Whether there are occupational concerns i s , I 

t h i n k , what you're r e a l l y asking, because these are the 

people who are c l o s e s t t o the emission source, the open 

w e l l or the n a t u r a l gas, you know, so... 
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You know, I don't know a whole l o t about t h a t 

p a r t i c u l a r s i t u a t i o n , so I'm j u s t k i n d of standing i n the 

dark here. 

Q. But t h a t type of s i t u a t i o n , which i s c l e a r l y 

s i t e - s p e c i f i c , would not warrant any s p e c i f i c t e s t i n g f o r 

those d r i l l i n g muds t h a t may have some of t h i s gas 

entrai n e d i n i t f o r b u r i a l on s i t e ? 

A. My guess i s , the gas w i l l be gone. By the time 

you bury t h a t waste, i t ' s going t o be gone. 

Q. Just wanted t o make sure. 

Also, I'm developing a concern t h a t t he t r u e 

b e l i e v e r s may bel i e v e t h a t we need t o s t a r t d i g g i n g up o l d 

p i t s i t e s because of the e v o l u t i o n of chemicals and 

a d d i t i v e s t h a t have been p r e v i o u s l y used i n d r i l l i n g muds, 

l i k e the arsenic i n pipe dope t h a t was used up u n t i l about 

20 years ago or so. 

A. Uh-huh. 

Q. I ' d l i k e t o be able t o completely waylay any k i n d 

of thought t h a t may be coming along those l i n e s . 

A. Yeah. A l l I can t e l l you i s t h a t based upon the 

data t h a t I've seen — and i t ' s c o n s i s t e n t w i t h t he surveys 

done by the American Petroleum I n s t i t u t e , surveys done by 

the Environmental P r o t e c t i o n Agency and so on, I haven't 

r e a l l y seen any c o n s t i t u e n t t h a t gives me a l o t of concern 

w i t h regard t o d r i l l i n g muds and completion f l u i d s . 
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I don't know t h a t i t would be worthwhile t o d i g 

up these t h i n g s . I'm hedging, because I don't know a l l the 

c o n s t i t u e n t s t h a t you're t a l k i n g about and what's 

generating the concern. 

But i t seems t o me t h a t once again we're 

developing how much i s there, how are people going t o be 

exposed, t o what extent do we need t o m i t i g a t e the r i s k 

t h a t t h a t represents? 

Beyond t h a t , I'm not sure t h a t I can g i v e you any 

hard i n f o r m a t i o n . Okay? 

COMMISSIONER BAILEY: That's f i n e . Thank you 

very much. 

THE WITNESS: Thank you. 

CHAIRMAN FESMIRE: Since we're going t o q u i t a 

l i t t l e b i t e a r l y today, I need — I know t h a t Commissioner 

Olson has a l o t of questions, I have a s i g n i f i c a n t number, 

and then we've got t o go back through r e d i r e c t . I'm 

assuming t h e r e w i l l be some r e d i r e c t of Dr. Thomas, so... 

MR. HISER: Not yet — 

CHAIRMAN FESMIRE: Okay. 

MR. HISER: — but there might be a f t e r yours and 

Commissioner Olson's questions. 

CHAIRMAN FESMIRE: Okay. So what we're going t o 

do, Dr. Thomas, i s go ahead and reschedule you f o r Friday. 

THE WITNESS: For Friday? 
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CHAIRMAN FESMIRE: And a t t h i s time we're going 

t o ask i f there's anyone who would l i k e t o make a statement 

on the record. 

Ms. Cowan, I know you want t o . 

I s t here anybody else who would l i k e t o make a 

statement on the record today? 

Okay. Ms. Cowan, why don't you come forward, 

please? 

Our r u l e s allow you t o do one of two t h i n g s : You 

can e i t h e r make a statement of p o s i t i o n or you can be sworn 

and t e s t i f y on the record. 

MS. COWAN: I t h i n k I ' d l i k e t o t e s t i f y on the 

record. 

CHAIRMAN FESMIRE: Okay, would you r a i s e your 

r i g h t hand and be sworn, please? 

(Thereupon, the witness was sworn.) 

CHAIRMAN FESMIRE: Ms. Cowan, would you s t a r t 

w i t h your name, please? 

CAREN COWAN. 

the witness h e r e i n , a f t e r having been f i r s t d u l y sworn upon 

her oath, t e s t i f i e d as f o l l o w s : 

DIRECT TESTIMONY 

BY MS. COWAN: 

MS. COWAN: Mr. Chairman, members of the 

committee, my name i s Caren, C-a-r-e-n, Cowan, C-o-w-a-n. 

STEVEN T. 
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I'm the executive d i r e c t o r of the New Mexico C a t t l e 

Growers' Association, and I ' d l i k e t o thank you f o r the 

op p o r t u n i t y t o t e s t i f y before you today on behalf of the 

as s o c i a t i o n . 

Our a s s o c i a t i o n has members i n a l l 33 of New 

Mexico's counties, as w e l l as 14 other s t a t e s , and our 

mission i s t o preserve and p r o t e c t the beef i n d u s t r y and 

the p r i v a t e property r i g h t s t h a t are necessary f o r t h a t 

i n d u s t r y t o survive. 

Kind of going back, a l i t t l e b i t of h i s t o r y of 

the involvement of the ass o c i a t i o n i n these issues. We've 

— back 40 years, the ass o c i a t i o n has been i n v o l v e d i n the 

impacts of o i l and gas and energy e x p l o r a t i o n on p r i v a t e 

lands. I n 2003, s p e c i f i c a l l y w i t h the p i t r u l e s , one of 

our members worked on a p i t r u l e task f o r c e or work group, 

or whatever the t i t l e was at t h a t p o i n t , and p a r t i c i p a t e d 

i n the development of the r e g u l a t i o n s t h a t were put 

together a t t h a t time. 

I n 2007, I served on the Governor's p i t r u l e task 

f o r c e along w i t h two others of our members r e p r e s e n t i n g the 

landowner community. 

And I ' d l i k e t o s t a t e from the outset t h a t we are 

not anti-energy. We c e r t a i n l y understand and appreciate 

the need f o r a secure domestic energy supply and an 

economic supply t h a t we can a l l a f f o r d t o l i v e on. 
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But we also believe t h a t there has t o be equal 

p r o t e c t i o n f o r land and water and the r i g h t s of surface 

owners, and f i n d some balance as we approach t h a t . And 

t h a t ' s what we hope t o — you know, what we had hoped t o do 

on the Governor's task f o r c e . 

I can assure you t h a t none of us were experts on 

p i t r u l e s . We probably know a l o t more now than when we 

s t a r t e d , a f t e r what was — I can only c a l l a g r u e l i n g f o u r 

months, w i t h a l l due respect. But we're c e r t a i n l y not the 

experts i n the area. 

And I w i l l t e l l you t h a t one of our primary 

concerns as we watched and worked and p a r t i c i p a t e d i n r u l e 

development i s , I hope the Commission looks w i t h c a u t i o n on 

how compliance and enforcement can be achieved w i t h 

r e g u l a t i o n s . We t h i n k t h a t ' s a key p a r t of what goes on. 

But w i t h t h a t said, we are extremely supportive 

of these r e g u l a t i o n s , because we do b e l i e v e t h a t they w i l l 

p r o t e c t our st a t e ' s water supply, provide some r i g h t s f o r 

surface owners i n p r o t e c t i n g t h e i r land, and p r o t e c t i n g the 

environment as a whole. 

Water q u a l i t y i s something t h a t we've discussed a 

great deal, and a c t u a l l y we asked, as the landowner 

r e p r e s e n t a t i v e s on the task f o r c e , f o r more s t r i n g e n t 

r e g u l a t i o n s as — r e l a t i n g t o water. We thought t h a t 

a d d i t i o n a l p r o t e c t i o n s f o r groundwater up t o a depth of 100 
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feet, rather than 50 feet, was more appropriate. 

We're concerned with the future p r o d u c t i v i t y of 

the land and the a b i l i t y f o r the s o i l t o be able to sustain 

growth once energy development i s finished and p i t s are 

closed and that sort of thing. Again, we understand we 

have to have energy, but we've got to balance how we 

produce that energy with our a b i l i t y f o r the land t o 

survive as we move forward. 

I was i n t e g r a l l y involved with the Surface Owner 

Protection Act. I t was not a b i l l that came forward from 

the New Mexico Cattle Growers, but when the b i l l was 

introduced and i t embodied many of the things that we'd 

been saying f o r 40 years, we had no choice but to get 

involved and become — and work on the b i l l . 

To my knowledge, I don't believe p i t rules were 

ever contemplated as part of that act. We looked at 

surface owners' r i g h t s and a l o t of those other issues, but 

I j u s t honestly don't r e c a l l that p i t rules were ever a 

subject or part of the discussion i n any of the d r a f t s i n 

205, 206 o r 207 [ s i c ] . 

The Surface Owner Protection Act passed the 

Legislature i n the House by a vote of 62 to f i v e , with two 

votes excused; passed the Senate by a vote of 25 to zero. 

So there was ce r t a i n l y Legislative i n t e n t f o r there t o be 

some protection f o r the r i g h t s of surface owners, as 
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r e l a t e d t o energy e x p l o r a t i o n . 

While I haven't had the a b i l i t y t o s i t through 

t h i s hearing — and perhaps I'm very f o r t u n a t e f o r t h a t — 

over the past month — 

CHAIRMAN FESMIRE: I s there a second? 

(Laughter) 

THE WITNESS: — I have read w i t h great i n t e r e s t 

a l o t of the media r e p o r t s t h a t have come across, and I see 

some of the same th i n g s i n the media. 

As we worked on the Surface Owner P r o t e c t i o n Act 

we heard a l o t from the o i l and gas i n d u s t r y about how 

those kinds of p r o t e c t i o n s were going t o be so c o s t l y t h a t 

i t would destroy the o i l and gas i n d u s t r y , you know, t h a t 

w e ' l l a l l have t o p u l l up stakes and leave. 

And given t h a t the Act was only — began being 

enforced i n J u l y , you know, we haven't seen the f u l l run on 

t h a t . 

But I t h i n k t h a t there has t o be balance, and 

economics are important. And we appreciate t h a t the o i l 

and gas i n d u s t r y c o n t r i b u t e s what i t does t o our s t a t e ' s 

economy through taxes and budgeting and through employees. 

But you have t o weigh t h a t w i t h what i s the value of our 

water supply. Can you put a value on what our water supply 

i s worth? 

And i f we don't take care and not contaminate i t 
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and be sure t h a t we have water f o r a l l the generations 

ahead of us — we1 re not here — We're only here t o borrow 

the land, i f you w i l l . I t ' s our r e s p o n s i b i l i t y t o leave i t 

i n t o the f u t u r e . 

So w i t h t h a t again, the New Mexico C a t t l e Growers 

s t r o n g l y supports these r e g u l a t i o n s — 

Oh, one other item. 

I've heard repeatedly t h a t these r e g u l a t i o n s 

r e q u i r e the o i l and gas i n d u s t r y t o go s t r i c t l y t o a 

closed-loop system. That i s not my understanding of what 

the r e g u l a t i o n s say. That may be the case i n some s p e c i f i c 

instances due t o l e v e l of groundwater, p r o x i m i t y t o w e l l s , 

houses, communities, t h a t s o r t of t h i n g . But I don't read 

anywhere i n the r e g u l a t i o n s , nor was t h a t a recommendation 

of the task f o r c e t h a t we go t o a — t o t a l l y t o a closed-

loop system. 

So I hope t h a t you w i l l c a r e f u l l y consider these 

r e g u l a t i o n s , I hope you w i l l support them, and we look 

forward t o working w i t h the o i l and gas i n d u s t r y and the 

Commission as these r e g u l a t i o n s move forward. 

CHAIRMAN FESMIRE: Thank you, Ms. Cowan. 

THE WITNESS: Thank you. 

CHAIRMAN FESMIRE: Are there any questions of 

t h i s witness from the attorneys? 

Ms. Foster? 
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EXAMINATION 

BY MS. FOSTER: 

Q. Yes, Ms. Cowan, you represent — now when you say 

surface owners, i s t h a t people t h a t own p r i v a t e lands, or 

i s t h a t people t h a t are on BLM and s t a t e lands as w e l l , i n 

other words, grazing and — 

A. A l l of the above. 

Q. Okay. And being as i n t i m a t e l y i n v o l v e d w i t h SOPA 

as I was, you were, SOPA r e a l l y does r e q u i r e payments from 

the o i l and gas i n d u s t r y t o the surface owner f o r use of 

t h a t land, c o r r e c t ? 

A. I t contemplates compensation. That could be 

payments, t h a t could be any number of t h i n g s . But i t does 

contemplate compensation, yes. 

Q. Okay. But the Surface Owners P r o t e c t i o n Act does 

not g i v e equal p r o t e c t i o n under the law t o a rancher versus 

an o i l and gas — or a mineral owner? 

A. No, t h a t i s an issue t h a t — 

MR. BROOKS: I ' l l o b j e c t t o t h a t question. F i r s t 

of a l l , the word equal p r o t e c t i o n i s a term of law t h a t has 

t o do w i t h the C o n s t i t u t i o n , so i t ' s not something t h a t ' s 

i n v o l v e d i n the s t a t u t e . 

And i n the second place I t h i n k the question — 

i f — i s j u s t — means, does i t not t r e a t surface owners 

and mineral owners equally, then i t ' s too vague a question 
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t o give a proper answer t o . 

CHAIRMAN FESMIRE: I ' l l s u s t a i n the o b j e c t i o n . 

Would you rephrase your question, please, Ms. 

Foster? 

MS. FOSTER: Well, Mr. Chairman, I'm a c t u a l l y 

using Ms. Cowan's own words. She used the words, equal 

p r o t e c t i o n — 

CHAIRMAN FESMIRE: And you as a lawyer have a 

d i f f e r e n t r e s p o n s i b i l i t y on t h a t . Would you please 

rephrase the question? 

MS. FOSTER: Okay. Well then, Mr. Chairman, 

might I ask her what she meant by the term equal 

p r o t e c t i o n , then? 

CHAIRMAN FESMIRE: That would be a v a l i d 

question. 

MS. FOSTER: Okay, thank you, Mr. Chairman. 

THE WITNESS: I'm not sure t h a t I s a i d equal 

p r o t e c t i o n . I t h i n k I said p r o t e c t i o n and balance. 

Q. (By Ms. Foster) Okay. Well then, when you say 

p r o t e c t i o n and balance of the mineral owners versus the 

surface owners, what do you mean by t h a t ? 

A. At t h i s p o i n t — p r i o r t o the Surface Owners 

P r o t e c t i o n Act, there was no requirement f o r energy 

e x p l o r a t i o n companies t o give n o t i c e p r i o r t o going onto 

p r i v a t e p r operty or t o pay any compensation. 
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Q. Okay. And since you were a member of the task 

f o r c e , I would imagine t h a t you also discussed as p a r t of 

the task f o r c e the increase i n t r u c k i n g t h a t w i l l need t o 

be — t h a t w i l l need t o occur w i t h closed-loop systems, 

co r r e c t ? 

A. I'm not sure t h a t I remember t h a t s p e c i f i c a l l y , 

but i t would make sense t h a t t h a t was p a r t of the 

discussion. 

Q. Okay. Well, there was testimony — Were you here 

f o r Mr. Chavez's testimony? 

A. No. 

Q. Okay. Well, he t e s t i f i e d t h a t f o r a t y p i c a l 

closed-loop system you have about 100 tr u c k l o a d s on or o f f 

of a rancher's land. Are you aware of t h a t ? 

A. No. 

MS. FOSTER: I have no f u r t h e r questions. 

CHAIRMAN FESMIRE: Are there any other questions 

from the attorneys? 

MR. BROOKS: I have one. 

CHAIRMAN FESMIRE: Mr. Brooks? 

EXAMINATION 

BY MR. BROOKS: 

A. Ms. Cowan, I'm asking t h i s question because Ms. 

Foster asked you the question about does not the Surface 

Owner P r o t e c t i o n Act r e q u i r e payment of compensation i n 
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c e r t a i n circumstances? 

Does i t not also, i n a d d i t i o n t o t h a t , r e q u i r e 

t h a t the mineral operator, quote, s u b s t a n t i a l l y r e s t o r e , 

unquote, the surface? 

A. Yes, s i r . 

MR. BROOKS: Thank you. 

CHAIRMAN FESMIRE: Commissioner Bailey? 

EXAMINATION 

BY COMMISSIONER BAILEY: 

Q. Would you and the C a t t l e Growers support 

s t r i c t e r , more c l e a r language f o r surface r e s t o r a t i o n and 

re - v e g e t a t i o n than what i s c u r r e n t l y proposed i n the r u l e ? 

A. We — t h a t was a negotiated compromise, I 

be l i e v e , as p a r t of the task f o r c e , and some of t h a t 

language came d i r e c t l y out of the Surface Owner P r o t e c t i o n 

Act, which again was a negotiated compromise, so we w i l l 

stand w i t h what we agreed t o . 

Q. Would you obje c t t o s t r i c t e r or more — 

A. We probably wouldn't o b j e c t . But as I s a i d , a 

deal i s a deal, and w e ' l l — and we made a deal. 

(Laughter) 

Q. But I wasn't a p a r t of i t . 

A. Yes, ma'am. 

COMMISSIONER BAILEY: That's a l l . 

CHAIRMAN FESMIRE: Thank you, Commissioner. 
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Now Ms. Cowan — Oh, I'm so r r y , Commissioner 

Olson? 

EXAMINATION 

BY COMMISSIONER OLSON: 

Q. Ms. Cowan, you mentioned t h a t the C a t t l e Growers 

wanted 100 depth-to-groundwater c r i t e r i a . I'm assuming 

t h a t ' s the s i t i n g c r i t e r i a f o r b u r i a l of waste; i s t h a t — 

A. I t had t o do w i t h p i t s a l l the way around, not 

only s i t i n g c r i t e r i a f o r waste, but i n terms of where 

s p e c i f i c l i n e r s would go and t h a t s o r t of t h i n g . And I 

honestly probably — the f o l l o w up t o t h a t i s going t o be, 

What si z e l i n e r d i d we want? And I don't remember. 

Q. So — but — no, I was j u s t t h i n k i n g , now, was i t 

your — your c r i t e r i a , then, you were t h i n k i n g i t should 

apply — i t should be closed-loop systems under 100 f o o t t o 

groundwater, or — ? 

A. Correct. 

Q. And then there shouldn't be — I guess 

conversely, t h e r e shouldn't be b u r i a l of wastes w i t h i n 100 

f e e t of water? 

A. Correct. 

Q. And then was t h a t , I guess, j u s t a compromise, 

then, l o o k i n g a t the 50-foot c r i t e r i a ? Did the C a t t l e 

Growers agree t o that? 

A. When a l l was said and done w i t h the p i t r u l e task 
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f o r c e , t h a t seemed t o be the best we could do, so... 

But we were — you know, p a r t of the discussion 

was t h a t we thought i t should be a t 100 f e e t . But t h a t was 

not something t h a t the task force reached any k i n d of 

consensus or agreement on. 

Q. But you then agree t o the consensus of 50 f e e t — 

A. Right. 

Q. — on t h i s ? 

And j u s t a question, then. You're t a l k i n g about 

a long h i s t o r y of involvement w i t h the o i l f i e l d i n d u s t r y . 

How do you know today where o l d d r i l l i n g p i t s are buried? 

A. We don't, o f t e n don't, and t h a t ' s some of the 

concern. 

Q. And have ranchers, landowners, I guess, t h a t — 

your members, have they encountered d r i l l i n g p i t s , whether 

they're d i g g i n g a hole or doing d i f f e r e n t t h i n g s out on 

the — 

A. I can't t h i n k of a s p e c i f i c instance t h a t I could 

p o i n t t o , but I — you know, my gut t e l l s me t h a t t h a t ' s 

the case, simply because of the amount of d r i l l i n g t h a t ' s 

gone on i n the two corners of the s t a t e . But I couldn't 

g i v e you a s p e c i f i c instance. 

Q. But there's no way t o t e l l where a d r i l l i n g p i t 

i s — 

A. No — 
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Q. — today? 

A. No, s i r . Other than i f there's an area where 

the r e may not — the vegetation may not have come back. 

Q. Do you t h i n k there should be some way t o mark 

those or somehow designate the l o c a t i o n of those — 

A. Yes, s i r . 

Q. — so people don't d i s t u r b them? 

A. Right. 

COMMISSIONER OLSON: Okay, t h a t ' s a l l I have. 

EXAMINATION 

BY CHAIRMAN FESMIRE: 

Q. Ms. Cowan, you served on the task f o r c e . Do you 

remember when the task force met? 

A. We s t a r t e d i n A p r i l , and we p a r t i c i p a t e d through 

August. I n August I believe we had mostly conference 

c a l l s , but we met several days a month i n A p r i l , May and 

June. 

Q. Okay. And t h a t ' s of t h i s year? 

A. Yes, s i r . 

Q. And do you remember when the question was asked, 

what i s i n the p i t s ? 

A. That was asked several times. You know, t h a t was 

a question t h a t was asked on numerous occasions. 

Q. And how was t h a t question answered? 

A. We d i d n ' t get necessarily when i t was f i r s t 
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asked, s o l i d answers, but i n d u s t r y and OCD d i d t e s t i n g and 

came back w i t h some answers. But I don't know t h a t we ever 

got a f u l l answer. And my r e c o l l e c t i o n i s t h a t i t v a r i e s 

from p i t t o p i t , so t h a t t h a t would be a very hard question 

t o answer f o r any s p e c i f i c p i t w i t h o u t the operator being 

there t o t e l l you what was there. 

Q. And i t was your impression from the statements 

made by both i n d u s t r y and the OCD t h a t they hadn't done the 

sampling a t t h a t p o i n t i n time; i s t h a t c o r r e c t ? 

A. There was sampling going on — went on d u r i n g the 

tas k f o r c e , but the r e was — and there was some h i s t o r i c a l 

i n f o r m a t i o n t h a t Dr. Neeper had. And i n d u s t r y — OXY came 

up w i t h some data, and I honestly can't t e l l you the time 

frame on the data, but I know there was t e s t i n g by both OCD 

and i n d u s t r y as we went along. 

Q. During the — 

A. — task f o r c e . 

Q. — the summer? 

A. Yes. 

Q. And there hadn't been any before t h a t , wasn't 

t h a t the representation? 

A. I honestly don't remember, s i r . 

CHAIRMAN FESMIRE: Okay. I have no f u r t h e r 

questions. 

I s there anything else from the at t o r n e y s on t h a t 
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subject? 

MR. BROOKS: No, s i r . 

CHAIRMAN FESMIRE: Okay. Ms. Cowan, thank you 

very much. 

THE WITNESS: Thank you f o r t a k i n g the time. 

CHAIRMAN FESMIRE: With t h a t , we w i l l prepare t o 

adjourn. I f the attorneys would stay back j u s t a few 

minutes, w e ' l l f i n a l i z e some scheduling issues. 

Otherwise, we w i l l adjourn u n t i l Thursday morning 

a t nine o'clock i n t h i s room. 

Thank you a l l . 

(Thereupon, evening recess was taken a t 4:03 

p.m.) 

* * * 
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