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OIL CONSERVATION COMMISSION 
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CONFORMING CHANGES; STATEWIDE 
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Santa Fe, New Mexico 

This matter came on f o r d e l i b e r a t i o n s before the 
O i l Conservation Commission, MARK E. FESMIRE, Chairman, on 
Thursday, March 13th, 2008, a t the New Mexico Energy, 
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Brenner, C e r t i f i e d Court Reporter No. 7 f o r the State of 
New Mexico. 
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Further Examination by Mr. Brooks 3 319 

JOHN BYROM (President, D.J. Simmons, I n c . , 
Farmington New Mexico; President, IPANM) 

D i r e c t Examination by Ms. Foster 3327 
Cross-Examination by Mr. Jantz 3 382 

REPORTER'S CERTIFICATE 3401 

* * * 
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Monday, December 3 r d , 2007 (Volume XIV) 
Commission H e a r i n g 
CASE NO. 14,015 

EXHIBITS 3423 

APPEARANCES 3428 

IPANM WITNESSES ( C o n t i n u e d ) : 

JOHN BYROM ( P r e s i d e n t , D.J. Simmons, I n c 
Farmington New Mexico; P r e s i d e n t , IPANM) (Continued) 

Cross-Examination by Dr. Neeper 3433 
Cross-Examination by Mr. Brooks 3446 
Examination by Commissioner B a i l e y 3468 
Examination by Commissioner Olson 3469 
Examination by Chairman Fesmire 3492 
F u r t h e r Examination by Commissioner Olson 3522 

INDUSTRY WITNESSES (Resumed): 

BRUCE A. BUCHANAN. PhD ( S o i l p h y s i c s . 
s o i l s c i e n c e s and r e c l a m a t i o n ) 

D i r e c t Examination by Mr. H i s e r 3524 
D i r e c t Examination ( R e b u t t a l ) by Mr . H i s e r 3570 
Cross-Examination by Dr. Neeper 3612 
Cross-Examination by Mr. Brooks 3633 
Cross-Examination by Mr. J a n t z 3635 
Exam i n a t i o n by Commissioner B a i l e y 3639 
Examination by Commissioner Olson 3654 
Examination by Chairman Fesmire 3662 
F u r t h e r Examination by Commissioner Olson 3679 
R e d i r e c t Examination by Mr. H i s e r 3682 
Recross-Examination by Mr. Brooks 3687 
Recross-Examination by Mr. J a n t z 3690 
F u r t h e r Examination by Commissioner B a i l e y 3690 
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PUBLIC COMMENTS: 

JASON SANDEL (Vice president f o r h e a l t h , s a f e t y and 
environment, Aztec Well S e r v i c i n g , T r i p l e - S Trucking, 
and a f f i l i a t e d companies, Aztec, New Mexico; c i t y 
counselor, C i t y of Farmington, New Mexico) 

D i r e c t Testimony 3 692 
Examination by Dr. Neeper 3705 
Examination by Ms. Foster 3706 

* * * 

Tuesday, December 4th, 2 007 (Volume XV) 
Commission Hearing 
CASE NO. 14,015 

EXHIBITS 3734 

APPEARANCES 3739 

IPANM WITNESSES (Resumed): 

JOHN BYROM (President, D.J. Simmons, I n c . , 
Farmington New Mexico; President, IPANM) (Resumed) 

Redirect Examination by Ms. Foster 3743 

INDUSTRY WITNESSES (Resumed): 

R. ERIC PEASE ( C i v i l engineer) 
D i r e c t Examination by Mr. Hiser 3747 
Vo i r Dire Examination by Mr. Jantz 3759 
Vo i r Dire Examination by Chairman Fesmire 3764 
Examination by Ms. Foster 3765 
Cross-Examination by Dr. Neeper 3767 
Cross-Examination by Mr. Brooks 3777 
Examination by Commissioner B a i l e y 3790 
Examination by Commissioner Olson 3791 
Examination by Chairman Fesmire 3799 
Redirect Examination by Mr. Hiser 3804 
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INDUSTRY WITNESSES (Continued): 

BEN THOMAS (Toxicolocfist) 
D i r e c t Examination by Mr. Hiser 3809 
Vo i r Dire Examination by Mr. Jantz 3810 
D i r e c t Examination (Resumed) by Mr. Hiser 3815 

PUBLIC COMMENTS: 

TOM DUGAN (Petroleum enqineer; 
President, Dugan Production Corporation) 

D i r e c t Testimony 3856 

JOHN ROE (Petroleum engineer. 
Dugan Production Corporation) 

D i r e c t Testimony 3859 
Examination by Commissioner Olson 3870 
Examination by Ms. Foster 3875 

INDUSTRY WITNESSES (Continued): 

BEN THOMAS (T o x i c o l o q i s t ) (Resumed) 
D i r e c t Examination (Rebuttal) by Mr . Hiser 3877 
Cross-Examination by Mr. Jantz 3881 
Cross-Examination by Mr. Brooks 3902 
Cross-Examination by Dr. Neeper 3933 
Examination by Commissioner B a i l e y 3950 

PUBLIC COMMENTS: 

CAREN COWAN (Executive d i r e c t o r . New Mexico 
C a t t l e Growers' Association) 

D i r e c t Testimony 3956 
Examination by Ms. Foster 3962 
Examination by Mr. Brooks 3964 
Examination by Commissioner Bai l e y 3965 
Examination by Commissioner Olson 3966 
Examination by Chairman Fesmire 3968 

REPORTER'S CERTIFICATE 3971 
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Thursday, December 6th, 2007 (Volume XVI) 
Commission Hearing 
CASE NO. 14,015 

EXHIBITS 3996 

APPEARANCES 4 001 

INDUSTRY WITNESSES (Continued): 

J. GREGG WURTZ (Hydrology, geology, management of 
hazardous m a t e r i a l s ; ConocoPhillips) 

D i r e c t Examination by Mr. Carr 4005 
D i r e c t Examination (Rebuttal) by Mr. Carr 4 021 
Examination by Ms. Foster 4041 
Cross-Examination by Mr. Jantz 4044 
Examination by Mr. Huffaker 4049 
Cross-Examination by Dr. Neeper 4 050 
Cross-Examination by Mr. Brooks 4066 
Examination by Commissioner B a i l e y 4088 
Examination by Commissioner Olson 4092 
Further Examination by Commissioner B a i l e y 4111 
Examination by Chairman Fesmire 4112 
Further Examination by Commissioner Olson 412 6 
Further Examination by Dr. Neeper 412 9 

PUBLIC COMMENTS: 

PINSON McWHORTER (Engineer, 
Yates Petroleum Corporation) 

D i r e c t Testimony 413 5 
Cross-Examination by Mr. Brooks 414 3 
Examination by Commissioner Olson 414 6 
Examination by Chairman Fesmire 4147 

PHIL H. BIDEGAIN (Landowner, Quay County) 
D i r e c t Testimony 4149 

INDUSTRY WITNESSES (Continued): 

J. GREGG WURTZ (Hydrology, geology, management of 
hazardous m a t e r i a l s ; ConocoPhillips) (Resumed) 

Cross-Examination by Mr. Brooks 4152 

(Continued...) 
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INDUSTRY WITNESSES (Continued): 

JOHN W. POORE (Reservoir enqineerinq. 
inv e n t o r y management; ConocoPhillips) 

D i r e c t Examination by Mr. Carr 4155 
Cross-Examination by Mr. Jantz 4188 
Cross-Examination by Mr. Brooks 4195 
Examination by Commissioner Bail e y 4205 
Examination by Commissioner Olson 4207 
Examination by Chairman Fesmire 4212 
Redirect Examination by Mr. Carr 4241 

PUBLIC COMMENTS: 

JOHN R. BARTLIT. DChE (New Mexico 
C i t i z e n s f o r Clean A i r and Water) 

D i r e c t Testimony 4246 
Cross-Examination by Ms. Foster 4253 

REPORTER'S CERTIFICATE 4266 

* * * 

Friday, December 7th, 2007 (Volume XVII) 
Commission Hearing 
CASE NO. 14,015 

EXHIBITS 4292 

APPEARANCES 4297 

INDUSTRY WITNESSES (Continued): 

BEN THOMAS (T o x i c o l o q i s t ) (Resumed) 
Examination by Commissioner Olson 4301 
Examination by Chairman Fesmire 4361 
Further Examination by Commissioner Olson 4387 
Redirect Examination by Mr. Hiser 4393 
Further Examination by Commissioner Olson 4397 

(Continued...) 
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PUBLIC COMMENTS: 

SEAN ROBINSON ( D r i l l i n g engineering supervisor, 
ConocoPhillips, Farmington, New Mexico) 

D i r e c t Testimony 
Examination by Commissioner Olson 
Examination by Chairman Fesmire 

DIVISION WITNESSES (R e b u t t a l ) : 

EDWARD J. HANSEN (Hydrologist, 
Environmental Bureau, NMOCD) 

Di r e c t Examination by Mr. Brooks 
Cross-Examination by Mr. Hiser 
Cross-Examination by Ms. Foster 
Examination by Commissioner Olson 
Redirect Examination by Mr. Brooks 
Recross-Examination by Ms. Foster 

GLENN VON GONTEN (Senior H y d r o l o g i s t , 
Environmental Bureau, NMOCD) 

Di r e c t Examination by Mr. Brooks 
Cross-Examination by Ms. Foster 
Examination by Commissioner Olson 
Redirect Examination by Mr. Brooks 
Further Examination by Commissioner Olson 

NMCCAW WITNESS (R e b u t t a l ) : 

DONALD A. NEEPER, PhD ( S o i l physics) 
D i r e c t Testimony 4516 
Cross-Examination by Ms. Foster 4517 

REPORTER'S CERTIFICATE 4 52 3 

* * * 
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Monday, December 10th, 2007 (Volume X V I I I ) 
Commission Hearing 
CASE NO. 14,015 

EXHIBITS 4551 

APPEARANCES 4556 

INDUSTRY WITNESSES (R e b u t t a l ) : 

DANIEL B. STEPHENS (Hvdroaeolocfist) 
D i r e c t Examination by Mr. Hiser 
Cross-Examination by Mr. Brooks 
Cross-Examination by Dr. Neeper 
Examination by Commissioner B a i l e y 
Examination by Commissioner Olson 
Examination by Chairman Fesmire 

4559 
4606 
4614 
4645 
4645 
4655 

PUBLIC COMMENTS: 

ROBERT M. GALLAGHER (President, 
New Mexico O i l and Gas Association) 

D i r e c t Testimony 
Examination by Commissioner Olson 
Examination by Chairman Fesmire 

4670 
4676 
4679 

INDUSTRY WITNESSES (Rebuttal) (Resumed): 

DANIEL B. STEPHENS (Hydroqeolocrist) (Resumed) 
Redirect Examination by Mr. Hiser 4681 

CLOSING STATEMENTS 
By Mr. Brooks 
By Mr. Carr 
By Mr. Hiser 
By Ms. Foster 
Rebuttal by Mr. Brooks 

4685 
4709 
4726 
4769 
4794 
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PUBLIC COMMENTS: 

MARIANNA HATTEN (Property/business owner, 
Santa Fe County) 

Unsworn P o s i t i o n Statement 4802 

REPORTER'S CERTIFICATE 4804 

* * * 

Friday, December 14th, 2007 (Volume XIX) 
Commission Hearing 
CASE NO. 14,015 

EXHIBITS 4832 

APPEARANCES 4837 

CLOSING OF THE RECORD TO BEGIN DELIBERATIONS 4844 

Review of who proposes what 4846 

Discussion of Commission's general d i r e c t i o n 
and review of s p e c i f i c requested changes i n 
l i g h t of same 4915 

REPORTER'S CERTIFICATE 5053 

* * * 
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Thursday, February 1 4 t h , 2 008 (Volume XX) 
Commission H e a r i n g 
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PAGE 

ADOPTION OF POINTS OF UNDERSTANDING 5062 

DELIBERATIONS ON CASE NO. 14,015 5064 

REPORTER'S CERTIFICATE 5075 
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Wednesday, March 1 2 t h , 2008 (Volume XXI) 
Commission H e a r i n g 
CASE NO. 14,015 

PAGE 

EXHIBITS 5109 

APPEARANCES 5114 

DELIBERATIONS ON CASE NO. 14,015 5115 

19.15.17.7 - D e f i n i t i o n o f w a t e r c o u r s e 5118 

19.15.1.7.B(5) - D e f i n i t i o n o f 
below-grade/subgrade t a n k 5119 

19.15.1.7.P(3) - D e f i n i t i o n o f p i t 5120 

19.15.17.8.C - R e g i s t r a t i o n o f subgrade t a n k s 5122 

19.15.17.9.B - E n g i n e e r i n g d e s i g n p l a n 5123 

19.15.17.9.B.(1) - Permanent p i t s : r e g i s t e r e d 
p r o f e s s i o n a l e n gineer 5124 

19.15.17.9.B.(2) - Temporary p i t s : r e g i s t e r e d 
p r o f e s s i o n a l e n gineer 5130 

(Continued...) 
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DELIBERATIONS ON CASE NO. 14,015 (Continued) 

19 . 15.17.9.B.(3) - Applicable manufacturers* 
recommendations/requirements 5133 

19. 15.17.9.B.(2) - S i t i n g standards 5133 

19. 15.17.9.B.(3) - Recommendations/requirements 5137 

19. 15.17.9.B.(4) - Recommendations on s i t i n g 
standards, below-grade tanks 5138 

19. 15.17.9.C.(l)-(4) - Closure plans 5140 

19. 15.17.9.E - New sect i o n on subgrade tanks 
(Deferred t o general discussion on 
subgrade tanks) 5142 

19. 15.17.10.A.(1).(a) - D e f i n i t i o n of 
watercourse; distance from watercourse; 
change i n depth c r i t e r i a 5142 

19. 15.17.10.A.(1).(b) - 200 f e e t t o 10 f e e t ; 
where approval occurs 5151 

19. 15.17.10.A.(1).(g) - Where approval occurs 5151 

19. 15.17.10.A.(1).(h) - Where approval occurs 5152 

19. 15.17.10.A.(2).(a) - Depth t o groundwater 5152 

19. 15.17.10.A.(3).(a) - Distance and d e f i n i t i o n 5153 

19 . 15.17.10.A.(1).(c) - Setbacks 5153 

19 . 15.17.10.A.(2).(c) - Setbacks 5153 

19. 15.17.10.A.(3).(a) - Distance and d e f i n i t i o n 5156 

19. 15.17.10.A.(3).(b) - D i s t a n c e 5156 

19. 15.17.10.C - S t r i k e s e c t i o n 5156 

19. 15.17.10.C.(2) - Distance and d e f i n i t i o n 

(Continued...) 

5156 
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DELIBERATIONS ON CASE NO. 14,015 (Continued) 

19.15.17.11.A - Add subgrade tanks 
(Deferred t o general discussion on 
subgrade tanks a t 19.15.17.11.1) 5161 

19.15.17.11.C - Typo, add subgrade tanks 
(Deferred t o general discussion on 
subgrade tanks a t 19.15.17.11.1) 5161 

19.15.17.11.D.(1) - Add subgrade tanks 
(Deferred t o general discussion on 
subgrade tanks a t 19.15.17.11.1) 5162 

19.15.17.11.D.(2) - Add subgrade tanks 
(Deferred t o general discussion on 
subgrade tanks a t 19.15.17.11.1) 5162 

19.15.17.11.D.(3) - Add subgrade tanks 
(Deferred t o general discussion on 
subgrade tanks a t 19.15.17.11.1) 5162 

19.15.17.11.D.(3) - 5-foot/4-foot fence 5163 

19.15.17.11.E - N e t t i n g 5170 

19.15.17.11.F.(1) - L i q u i d s 5173 

19.15.17.11.F.(2) - D i s t r i c t t o Santa Fe o f f i c e ; 

s l o p i n g and berming 5174 

19.15.17.11.F. (3) - M i l ; d i s t r i c t t o Santa Fe 5176 

19.15.17.11.F.(4) -Welded 5178 

19.15.17.11.F.(7) - "Anchor tr e n c h " 5179 

19.15.17.11.F.(9) - Proper s l o p i n g 5179 

19.15.17.11.F.(11) - Freestanding l i q u i d s 5180 

19.15.17.11.G.(5) - Test seams 5181 

19.15.17.11.1 - S i g n i f i c a n t r e v i s i o n s 
(general discussion on subgrade tanks) 5182 

(Continued...) 
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DELIBERATIONS ON CASE NO. 14,015 (Continued) 

19 . 15.17.11.H.(2) - Operator o f c l o s e d - l o o p 
system t h a t uses temporary p i t s f o r s o l i d s 
management 5205 

19. 15.17.11.J - S t r i k e s e c t i o n 5206 

19. 15.17.11.J - Weld seams 5208 

19. 15.17.11.J.(9) - Excavated/waste m a t e r i a l 5218 

19. 15.17.11.J.(4) - M i l t h i c k n e s s 5218 

19. 15.17.11.J.(5) - Weld seams 5219 

19. 15.17.11.J.(10) - M i l t h i c k n e s s 5220 

19. 15.17.12.A.(1) - Subgrade t a n k s 5220 

19. 15.17.12.A.(2) - Or d i s p o s e ; D i v i s i o n - a p p r o v e d 
f a c i l i t y ; o r o t h e r w i s e d i s p o s e 5221 

19. 15.17.12.A.(3) - Subgrade t a n k s 5224 

19. 15.17.12.A.(4), (5) and (6) - V i s i b l e r u l e r 5224 

19. 15.17.12.A.(4) and (5) - N o t i f i c a t i o n 5229 

19 . 15.17.12.B.(4) - D r i l l i n g t o tem p o r a r y , 
change number o f days 5233 

19. 15.17.12.C - " A d d i t i o n a l r e q u i r e m e n t s " 5239 

19 . 15.17.12.D - R e p o r t i n g , e t c . 5240 

19. 15.17.12.F. - Add s e c t i o n on subgrade t a n k s 
(Addressed i n g e n e r a l d i s c u s s i o n on 
subgrade t a n k s a t 19.15.17.11.1) 5247 

19. 15.17.12.E.(2) - Sumps 5247 

19. 15.17.12.E.(1) - Sumps 5249 

19. 15.17.12.E.(3) - Sumps 

(Continued...) 
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DELIBERATIONS ON CASE NO. 14,015 (Continued) 

19. 15.17.13.A.(1) - Specify time 5250 

19. 15.17.13.A.(2) - Specify time 5250 

19. 15.17.17.A - Unlined temporary p i t s 
p r o h i b i t e d 5269 

19. 15.17.17.B - Closure plan s u b m i t t a l 
w i t h i n 3 0 days 5277 

19. 15.17.13.B - D i s t r i c t o f f i c e t o 
Santa Fe; "Evaporate" 5284 

19. 15.17.13.B.(1) t o G.(3) - Closure methods; 
s o i l cover designs 5286 

19. 15.17.13.B.(1).(b) - TPH t o DRO, 
100 t o 2500, 250 t o 5000, 
t e s t i n g v i s u a l l y impacted s o i l s , 
"hot spots" 5286 

19. 15.17.13.B.(2) - Delete on s i t e deep t r e n c h ; 
d e l e t e "deep trench" 5287 

19 . 15.17.13.C - Hot spot; Plus "50 mg/kg" 5300 

19. 15.17.13.B.(1).(b) - TPH t o DRO 5300 

19 . 15.17.13.B.(3) - A l t e r n a t i v e closure methods 5301 

19. 15.17.13.C.(3) - Plus "50 mg/kg" 5302 

19. 15.17.13.D.(2) - Delete s e c t i o n 5303 

19. 15.17.13.E.(1) - Delete " a l l " 5304 

19. 15.17.13.E.(4) - Replace TPH w i t h DRO; 
EPA method values; add l i n e about 
t e s t i n g s o i l s 5307 

19. 15.17.13.E.(4) - I n s e r t sentence 5307 

19. 15.17.13.F - Delete F; del e t e reference 
t o d r y i n g pad, deep trench 5310 

(Continued...) 
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DELIBERATIONS ON CASE NO. 14,015 (Continued) 

19.15.17.13.F.(1).(b) - D e l e t e second sentence 5326 

19.15.17.13.F.(1).(d) - C h l o r i d e l e v e l 5327 

REPORTER'S CERTIFICATE 5333 

* * * 

Thursday, March 1 3 t h , 2008 (Volume X X I I ) 
Commission H e a r i n g 
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PAGE 

EXHIBITS 5369 

APPEARANCES 5374 

DELIBERATIONS ON CASE NO. 14,015 5375 

19.15.17.13.F.(2) - I n - p l a c e b u r i a l 5376 

19.15.17.13.F.(3) - Add 5387 

19.15.17.13.G - Commissioner B a i l e y 5390 

19.15.17.13.G.(2) - D e l e t e s e c t i o n ; 
d e l e t e words "deep t r e n c h " 5390 

19.15.17.13.H.(2) - D e l e t e "deep" 5391 

19.15.17.7.F - D e f i n i t i o n o f r e s t o r e 5394 

19.15.17.7.G - D e f i n i t i o n o f r e - v e g e t a t e 5394 

19.15.17.15.A.(1) - S c r a t c h c l o s u r e 
r e q u i r e m e n t r e f e r e n c e s ; change 
" p r o v i d e s e q u i v a l e n t o r b e t t e r 
p r o t e c t i o n " 5406 

19.15.17.13.G.(2) - A r t i f i c i a l i r r i g a t i o n 5407 

(Continued...) 
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DELIBERATIONS ON CASE NO. 14,015 (Continued) 

19.15.17.15.A.(1) - Scratch closure 
requirement references; change 
"provides equivalent or b e t t e r 
p r o t e c t i o n " (Resumed) 54 09 

19.15.17.15.A.(2) - Scratch " e i t h e r the 
operator...required or"; add " n o t i f y 
subsurface owners and lessees"; add 
1/2 mi l e r a d i u s ; add county commission 
and c i t y o f f i c i a l s - f e d e r a l , t r i b a l 
government agencies; add sentence about 
d i s t r i b u t i n g n o t i c e and p o s t i n g ; time 
l i m i t s on posting and n o t i c e ; " D i r e c t o r 
may" t o "Di r e c t o r s h a l l " 5410 

19.15.17.15.A.(1) - (Resumed) 5410 

19.15.17.15.A.(2) - (Resumed) 5430 

19.15.17.15.A.(3) - Renumber t o 5 5433 

19.15.17.15.B - S t r i k e reference t o 
19.15.17.13.B. (2) and 19.15.17.13.D. (2) 5440 

19.15.17.15.B.(1) - Change "provides 

equivalent or b e t t e r p r o t e c t i o n " 5440 

19.15.17.15.B.(2) - " i n an approved manner" 5440 

19.15.17.15. B.(3) - Treatment using best 

a v a i l a b l e demonstrated technology 5443 

19.15.17.16. A - Provide deadlines f o r OCD 5444 

19.15.17.16.E - Add sentence of m o d i f i c a t i o n 5449 

19.15.17.16.G - E-mail or equivalent 5451 

19.15.17.16. H (Add) - Hearing conducted 

according t o Rules 1206-1215 5454 

19.15.17.17. A - A p p l i c a t i o n s f o r 5455 

19.15.17.17.B. - Change 30 days t o 90 days 5456 (Continued...) 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



5368 

DELIBERATIONS ON CASE NO. 14,015 (Continued) 

19.15.17.17.C - Allow 180 days f o r 
mo d i f i c a t i o n s and 18 months t o comply 5457 

19.15.17.17.D - One year f o r operators 

of below grade tanks t o comply 54 62 

19.15.17.17.E.(1), (2) and (3) - Add references 5462 

19.15.17.17.G - Add reference 5465 

REPORTER'S CERTIFICATE 5475 
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E X H I B I T S 

A p p l i c a n t 1 s I d e n t i f i e d Admitted 

E x h i b i t 1 163 163 
E x h i b i t 2 163 163 
E x h i b i t 3 2736 — 

E x h i b i t 4 (58) 205 
E x h i b i t 5 (61) 205 
E x h i b i t 6 (94) 205 

E x h i b i t 7 - -
E x h i b i t 8 421 -
E x h i b i t 9 (373) 399 

E x h i b i t 10 (383) 399 
E x h i b i t 10A (385) 399 
E x h i b i t 11 (176) 205 

E x h i b i t 12 178 205 
E x h i b i t 13 427 511, 527 
E x h i b i t 13A 430 — 

E x h i b i t 13B 430, 432, 832 834 
E x h i b i t 13C (345), 433 511 
E x h i b i t 14 428, 449, 511 — 

E x h i b i t 15 449 511 
E x h i b i t 16 457, 459 511 
E x h i b i t 17 450, 458, 484 511 

E x h i b i t 18 484 511 
E x h i b i t 19 676 764 
E x h i b i t 20 677, 764 764 

E x h i b i t 21 679 764 
E x h i b i t 22 - 1159 
E x h i b i t 23 842 1159 

E x h i b i t 24 844, 846, 1109, 
1156 1159 

E x h i b i t 25 846, 1157 1159 
E x h i b i t 26 1158 1159 

(Continued...) 
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E X H I B I T S (Continued) 

A p p l i c a n t s (Continued) I d e n t i f i e d Admitted 

E x h i b i t 27 847, 1158 1159 
E x h i b i t 28 (2551), 2626 2629 
E x h i b i t 29 (2554), 2628 2629 

E x h i b i t 30 2626, 2628 2629 
E x h i b i t 31 (admitted on behalf of OGAP) 

- 2574 
E x h i b i t 32 2095 2096 

E x h i b i t 33 2138 2160 
E x h i b i t 34 ( i d e n t i c a l w i t h 

OGAP Ex h i b i t 11) 2827 — 

Rebuttal E x h i b i t 1 4429 4455 
Rebuttal E x h i b i t 2 4434 4455 
Rebuttal E x h i b i t 3 4443 4455 

Rebuttal E x h i b i t 4 4444 4455 
Rebuttal E x h i b i t 5 4447 4455 
Rebuttal E x h i b i t 6 4448 4455 

Rebuttal E x h i b i t 7 4448 4455 

* * * 

I n d u s t r y I d e n t i f i e d Admitted 

E x h i b i t 1 1184, 1212 1216 
E x h i b i t 2 1187, 1212 1216 
E x h i b i t 3 1213 1216 

E x h i b i t 4 3527 3528 
E x h i b i t 5 3530 3569 
E x h i b i t 6 3568 3569 

E x h i b i t 7 3815 3816 
E x h i b i t 8 3816, 3852 3854 
E x h i b i t 9 3852 4400 

E x h i b i t 10 1213, 3749, 3852 3764 
E x h i b i t 11 4399, 4419 4419, 4420 

(Continued...) 
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E X H I B I T S (Continued) 

I n d u s t r y (Continued) I d e n t i f i e d A d m i t t e d 

R e b u t t a l E x h i b i t 5A 3610 3611 
Page 1 3571 3611 
Page 2 3581 3611 
Page 3 3582 3611 

Page 4 3587 3611 
Page 5 3590 3611 
Page 6 3601 3611 

R e b u t t a l E x h i b i t 12 (4560) 4685 

* * * 

C o n o c o P h i l l i p s I d e n t i f i e d A d m i t t e d 

E x h i b i t 1 4007 4041 
E x h i b i t 2 4011 4041 
E x h i b i t 3 4157 4187 
E x h i b i t 4 4159 4187 

* * * 

OGAP I d e n t i f i e d A d m i t t e d 

E x h i b i t 1 1417 1417 
E x h i b i t 2 1489 1490 
E x h i b i t 3 1418, 1420 1486 

E x h i b i t 4 — — 

E x h i b i t 5 1491 1607 
E x h i b i t 6 1491 1607 

E x h i b i t 7 1491 1607 
E x h i b i t 8 1491 1607 
E x h i b i t 9 1492 1607 

E x h i b i t 10 1492 1607 
E x h i b i t 11 1492 1607 
E x h i b i t 12 - 1607 

* * * 

(Continued...) 
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E X H I B I T S (Continued) 

NMCCAW I d e n t i f i e d A d m i t t e d 

E x h i b i t 1 1757 1861 
E x h i b i t 2 1758 1861 
E x h i b i t 4 1861 1861 

R e b u t t a l E x h i b i t 5 4515 -

* * * 

IPANM I d e n t i f i e d A d m i t t e d 

E x h i b i t 1 - — 

E x h i b i t 2 - -

E x h i b i t 3 — — 

E x h i b i t 4 3074 3176 
E x h i b i t 5 3121 3176 
E x h i b i t 6 (3065) — 

E x h i b i t 7 (3065) — 

E x h i b i t 8 3161 3176 
E x h i b i t 9 3164, 3168 3176 

E x h i b i t 10 3170 3176 
E x h i b i t 11 - -

E x h i b i t 12 — — 

E x h i b i t 13 2749 2951 
E x h i b i t 14 - -

E x h i b i t 15 — — 

E x h i b i t 16 - — 

E x h i b i t 17 - -

E x h i b i t 18 — -

E x h i b i t 19 — — 

E x h i b i t 20 - -

E x h i b i t 21 — — 

E x h i b i t 22 2961 3012 
E x h i b i t 23 - -

E x h i b i t 24 - -

(Continued...) 
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E X H I B I T S (Continued) 

IPANM (Continued) I d e n t i f i e d Admitted 

E x h i b i t 25 
E x h i b i t 2 6 
E x h i b i t 27 - -

E x h i b i t 28 - -
E x h i b i t 29 
E x h i b i t 30 

E x h i b i t 31 
E x h i b i t 32 3330 3361 
E x h i b i t 3 3 

E x h i b i t 34 -
E x h i b i t 35 - -
E x h i b i t 3 6 

E x h i b i t 37 23 

Rebuttal E x h i b i t A 4470 4471 

A d d i t i o n a l submissions by the D i v i s i o n , not o f f e r e d or 
admitted: 

OCD's Requested Changes t o 9/21/07 proposal, 

e-mail from David Brooks t o K e l l y O'Donnell, 

* * * 

I d e n t i f i e d 

11/7/07 558 

10/22/07 559 

* * * 
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A P P E A R A N C E S 

FOR THE COMMISSION: 

CHERYL BADA 
As s i s t a n t General Counsel 
Energy, Minerals and Natural Resources Department 
122 0 South St. Francis Drive 
Santa Fe, New Mexico 87505 

* * * 
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WHEREUPON, the f o l l o w i n g proceedings were had a t 

2:58 p.m.: 

CHAIRMAN FESMIRE: At t h i s time l e t ' s go back on 

the record. 

This i s a c o n t i n u a t i o n of d e l i b e r a t i o n s i n Case 

Number 14,015. 

The record should r e f l e c t t h a t the date i s 

Thursday, March 13th, 2008. I t ' s 3:00 p.m. A l l t h r e e 

Commissioners are present. Like I sa i d , t h i s i s a 

co n t i n u a t i o n . I t was announced at the end of yesterday's 

meeting. 

And I believe we were i n the d e l i b e r a t i o n s 

working our way through — Had we gotten through 

19.15.17.13.F, or i s t h a t where we s t a r t ? 

MS. BADA: That's where we stopped. 

CHAIRMAN FESMIRE: That's where we stopped? 

COMMISSIONER OLSON: I t h i n k we were i n the 

middle of F. I t h i n k we had gotten through the general 

requirements under F.(1) — 

CHAIRMAN FESMIRE: Right, and we're l o o k i n g a t 

F.(2) — 

COMMISSIONER OLSON: — but I'm t r y i n g t o — 

t r y i n g t o remember something, though, t h a t I d i d n ' t have 

checked. I t was an issue t h a t came up on the — I t h i n k , 

you know, the consensus of the Commission was, we weren't 
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going t o have a surface owner's w r i t t e n consent, but d i d we 

discuss the deed notice? I'm kind of a l i t t l e fuzzy on 

t h a t . 

COMMISSIONER BAILEY: No, we had e l i m i n a t e d t h a t 

second sentence of F.(1).(b) t o say t h a t proof of n o t i c e t o 

the surface owner was what was re q u i r e d , not consent. 

COMMISSIONER OLSON: Right, and I'm t h i n k i n g 

maybe i t comes i n more i n F.(1).(h) where we t a l k about 

somehow marking the l o c a t i o n s of these. That was a concern 

t h a t I had, was t h a t maybe there would be some k i n d of a 

deed n o t i c e f i l e d w i t h the county. I'm t r y i n g t o remember 

here. 

COMMISSIONER BAILEY: Okay, t h a t ' s i n F . ( 2 ) . ( b ) . 

COMMISSIONER OLSON: That's i n F.(2), okay. That 

takes care of t h a t concern f o r me. 

CHAIRMAN FESMIRE: So i t looks l i k e we're ready 

t o s t a r t w i t h F.(2), in-place b u r i a l . That must have been 

why we q u i t . 

COMMISSIONER OLSON: Well, I t h i n k we t a l k e d 

about the in-place b u r i a l , because we had a l o t of 

discuss i o n about t h a t , the in-place b u r i a l was the taco 

system where we'd used t h a t t i e r e d l e v e l s of clo s u r e . I 

t h i n k why we were — because I thought we already covered 

in - p l a c e b u r i a l , but we were stuck on o n - s i t e t r e n c h 

b u r i a l , or the deep trench. 
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CHAIRMAN FESMIRE: Yes. 

COMMISSIONER BAILEY: And Mark's concern was 

whether or not they would be forming h i l l s t h e r e w i t h 

excessive mixing. 

COMMISSIONER OLSON: Right. 

COMMISSIONER BAILEY: Can we e l i m i n a t e t h a t 

concern by i n c l u d i n g the wording, To recontour t o 

approximate o r i g i n a l contours, where we discuss r e ­

veg e t a t i o n and recontouring of the p i t l o c a t i o n s ? 

CHAIRMAN FESMIRE: Well, we decided t o set the 

standard a t the 250 leachate standard, r i g h t ? — 

COMMISSIONER OLSON: Uh-huh. 

CHAIRMAN FESMIRE: — and back t h a t up through 

the c a l c u l a t i o n and allow t h a t by exception only. And I 

don't t h i n k we defined how t o get t o t h a t exception. 

COMMISSIONER OLSON: And I t h i n k your concern 

was, are f o l k s going t o d i l u t e — i f you've got, you know,^ 

100,000 TDS, you know — 

CHAIRMAN FESMIRE: Yeah. 

COMMISSIONER OLSON: — waste, are you going t o 

have a 2 0 - f o l d d i l u t i o n t o get — which creates a huge 

volume. E s s e n t i a l l y i f you're l o o k i n g a t — I t h i n k the 

testimony was t h a t there's — you know, the average p i t i s 

l i k e 1000 yards they have t o deal w i t h , or something l i k e 

t h a t , when they're c l o s i n g t h i s , i s t h a t now you've got 
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20,000 yards. 

So the testimony, I t h i n k , t h a t would seem p r e t t y 

c l e a r t o me, which might be supported by the r e c ord, was 

t h a t they look a t a 2 - t o - l t o 3 - t o - l d i l u t i o n of adding 

m a t e r i a l i n t o make i t s t a b l e enough t o close so t h a t you 

can get equipment and go over the top of t h a t . I was 

wondering i f we could use t h a t , because — something t h a t 

i s supported by the recorded, t h a t t h a t ' s what i s used, and 

t h a t you say t h a t , you know, the m a t e r i a l w i l l be — you 

know, not be more than a — maybe a 3 - t o - l mixing of waste 

contents and clean s o i l . I t h i n k i t ' s supported by the 

record, and I t h i n k i t gives some k i n d of d i r e c t i o n s . 

I was t h i n k i n g about i t l a s t n i g h t , t h a t — on 

the idea t h a t i f you couldn't do i t a t a maximum of 3 - t o - l , 

t h a t means you d i d n ' t dewater i t enough i n the f i r s t place, 

so — which you should have been doing anyways. 

CHAIRMAN FESMIRE: Okay. So i f we were t o do i t 

t h a t way, maybe i n conjunction w i t h the r e c o n t o u r i n g 

requirement t h a t Jami i s t a l k i n g about — 

COMMISSIONER OLSON: Uh-huh. 

CHAIRMAN FESMIRE: — t h a t t h a t would be 

s u f f i c i e n t t o a l l a y my fears t h a t , you know, we'd j u s t t u r n 

i n t o massive amounts of waste, t r y i n g t o d i l u t e i t down t o 

the c o n c e n t r a t i o n t h a t can be buried i n a deep-trench 

b u r i a l . 
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COMMISSIONER BAILEY: The t r a n s c r i p t s i n d i c a t e 

3 - t o - l i s how we were l e d t o --

COMMISSIONER OLSON: I t h i n k they said sometimes 

i t ' s 2 - t o - l , they said u s u a l l y a maximum of about 3 - t o - l , 

i s what I seem t o r e c a l l , and I remember seeing t h a t ; i t 

was i n the t r a n s c r i p t s as w e l l . 

CHAIRMAN FESMIRE: To achieve t e c h n i c a l 

s t a b i l i z a t i o n , and t h a t would be the — the sampled 

m a t e r i a l upon which the leachate standard would apply — 

COMMISSIONER OLSON: — would be based, r i g h t . 

CHAIRMAN FESMIRE: — a f t e r s t a b i l i z a t i o n . And 

t h i s i s j u s t by exemption — I mean, by exception. 

COMMISSIONER OLSON: Uh-huh. 

CHAIRMAN FESMIRE: And I want t o make sure — How 

would we address that? Does anybody have an idea? 

COMMISSIONER OLSON: Well, i s n ' t the exception — 

This i s the exception, i s n ' t i t ? I s n ' t t h i s p o r t i o n of the 

r u l e — i t ' s an exception by r u l e , so i t ' s not an 

i n d i v i d u a l case-by-case — I mean, e s s e n t i a l l y you're 

s e t t i n g out the c e r t a i n c r i t e r i a here i n F, which i s t h a t 

these are o n - s i t e closure methods. 

So t e c h n i c a l l y — the way I was e n v i s i o n i n g t h i s , 

t h a t i f you meet these c r i t e r i a , t h i s i s a method — i t ' s 

only i f i t ' s over 100 f e e t t o water, i t ' s got t o meet these 

waste c r i t e r i a , i t ' s got t o meet the blending c r i t e r i a , the 
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— whatever, the recontouring c r i t e r i a . And so t h e r e f o r e 

i t i s allowed by r u l e . 

I don't know i f you can say t h a t — an exception 

or not, though. Because nothing i n here says y o u ' l l d i g 

and haul everywhere, so — which would give you something 

t h a t would be an exception. Just — i t ' s an accepted 

d i s p o s a l method i f you meet these c r i t e r i a , which i s the 

way i t ' s w r i t t e n now. 

MS. BADA: A c t u a l l y , the way you would — w e l l , 

no, because you have t o go back — I can't remember i f i t ' s 

s e c t i o n 8 or 9, and t h a t ' s where you have t o decide, are we 

going t o do i t by r u l e and allow i t i n the s i t i n g c r i t e r i a , 

e s s e n t i a l l y , or do you want t o have a hearing? And those 

are your two options. You can e i t h e r a l low i t by r u l e as 

an exce- — you know, I t h i n k i t ' s s e c t i o n 8. 

CHAIRMAN FESMIRE: Could we do i t by — 

MS. BADA: Section 10. 

CHAIRMAN FESMIRE: Section 10? 

MS. BADA: Section 10 i s how we've done the 

other, landfarm, and i t ' s b a s i c a l l y i n C, discusses, you 

know, t h a t you can't use an o n - s i t e closure method except 

— and t h a t sets out the c r i t e r i a . 

COMMISSIONER OLSON: So'you could put i t i n here 

t o say — 

MS. BADA: So t h a t — 
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COMMISSIONER OLSON: — an exception f o r o n - s i t e 

b u r i a l pursuant t o F — whatever i t i s , (2) or ( 3 ) , 

whichever one i t becomes. 

MS. BADA: That i s one way you can — 

COMMISSIONER OLSON: I t ' s a l l the same, I t h i n k , 

so. 

MS. BADA: And t h a t ' s e s s e n t i a l l y exception by 

r u l e . The other way t o do i t i s exception by hearing. 

CHAIRMAN FESMIRE: I would lean towards the 

exception by hearing. I s t h a t going t o be a — 

COMMISSIONER BAILEY: I disagree, because your 

Examiners are already overloaded, and orders coming out 

from Examiner Hearings are already months i n the making, 

and I t h i n k t h a t t h a t would be an unwarranted delay f o r a 

d r i l l i n g — 

CHAIRMAN FESMIRE: Commissioner Olson? 

COMMISSIONER BAILEY: — l o c a t i o n . 

COMMISSIONER OLSON: I was — a t l e a s t my f i r s t 

thought was t h a t you'd do i t by exception by r u l e , and i f 

you want t o do anything a t other, higher — which i s 

a c t u a l l y what i n d u s t r y and a c t u a l l y even OCD had proposed, 

i f you want t o do i t a t higher l e v e l s than t h a t , then i t 

would be exception by hearing. So anything above those 

waste c r i t e r i a of — which would be a maximum of 5000 t o t a l 

c h l o r i d e s i n the waste, which i s , I t h i n k , a reasonable way 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

5382 

t o do i t , so — which I'm comfortable w i t h , as long — on 

the idea t h a t since there i s n ' t surface-owner approval 

t h a t ' s going forward, you know, by consensus, I could a t 

l e a s t be comfortable t o say t h a t we'd allow some l e v e l 

t h a t ' s higher w i t h the b u r r i t o system, but not r e a l high — 

not as high as what was proposed, because I don't — I have 

concerns over t h a t . 

CHAIRMAN FESMIRE: Okay. 

MS. BADA: I do have t o c l a r i f y , t h e r e i s not 

another exception p r o v i s i o n f o r o n - s i t e b u r i a l . That's 

s p e c i f i c a l l y p r o h i b i t e d i n sec t i o n 15. So i f t h a t i s 

something you would want, you would have t o discuss t h a t . 

I t ' s not i n there now. 

CHAIRMAN FESMIRE: Y o u ' l l have t o c l a r i f y t h a t 

f o r me. 

MS. BADA: B i l l was saying t h a t t h e r e would be — 

t h a t i f you wanted higher waste — o n - s i t e b u r i a l f o r 

higher waste, t h a t you would have t o go t o hearing, but 

a c t u a l l y the exception s e c t i o n does not provide f o r t h a t . 

I t s p e c i f i c a l l y p r o h i b i t s i t . So I j u s t wanted t o c l a r i f y 

t h a t . 

CHAIRMAN FESMIRE: P r o h i b i t s i t . 

MS. BADA: I f you a c t u a l l y read the exceptions 

s e c t i o n . 

COMMISSIONER OLSON: So you're saying i t 
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p r o h i b i t s other exceptions — 

MS. BADA: Yes. 

COMMISSIONER OLSON: — by hearing? 

MS. BADA: Yes. Or o n - s i t e b u r i a l . 

CHAIRMAN FESMIRE: So i f we do the exceptions by 

r u l e — 

MS. BADA: That would be i t , i t would not be an 

exception by hearing. 

CHAIRMAN FESMIRE: But t h i s exception by r u l e i s 

the same t h i n g t h a t the OCD proposed i n the f i r s t place, 

i s n ' t i t ? 

MS. BADA: Yes — 

COMMISSIONER OLSON: Uh-huh. 

MS. BADA: — w i t h t h e i r 100-mile r a d i u s , yes, 

t h a t was the same type of — 

COMMISSIONER OLSON: But i t ' s a lower waste — 

MS. BADA: — waste, yeah — 

COMMISSIONER OLSON: — management c r i t e r i a , so 

i t ' s e s s e n t i a l l y , you know, 1/20 of the waste acceptance 

c r i t e r i a t h a t they were going t o allow, so — I t h i n k i t ' s 

f u l l y supported by — e s p e c i a l l y by, you know, Dr. Thomas. 

He stressed h e a v i l y t h a t — the p r o t e c t i v e n e s s of l o o k i n g 

a t SPLP leachates, so I t h i n k — and w i t h the idea t h a t 

everybody agrees t h a t these t h i n g s are going t o breach a t 

some p o i n t i n the f u t u r e , you're s t i l l having t h i s 
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allowance t o t r y t o keep leachate from generating through 

t h a t m a t e r i a l , and not generate a problem, so — 

CHAIRMAN FESMIRE: Okay. 

COMMISSIONER OLSON: — I k i n d of — t h a t ' s why I 

thought i t being by r u l e , because i t has some inh e r e n t 

s a f e t y b u i l t i n t o i t as w e l l , w i t h the capping of the 

m a t e r i a l t h a t ' s there. 

CHAIRMAN FESMIRE: Okay. 

MS. BADA: The other question I have t h a t wasn't 

discussed, I'm assuming t h a t the other, the benzene, BTEX, 

the TPH concentrations, remain the same as was proposed i n 

the D i v i s i o n ' s — 

COMMISSIONER OLSON: Right. 

MS. BADA: — d r a f t . Okay. 

CHAIRMAN FESMIRE: That was my — 

COMMISSIONER OLSON: That was my — 

CHAIRMAN FESMIRE: — understanding. 

COMMISSIONER OLSON: — i n t e n t . 

COMMISSIONER BAILEY: But they're the same as i n 

the landfarm? 

MS. BADA: — involved i n F.(1).(d) 

COMMISSIONER BAILEY: Which i s the landfarm — 

MS. BADA: I don't — 

COMMISSIONER BAILEY: — standard? 

MS. BADA: I'm assuming t h a t ' s where they got 
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them, but I wouldn't swear — 

COMMISSIONER BAILEY: Okay, because we've agreed 

t h a t we would use the landfarm standards f o r a p p l i c a t i o n i n 

t h i s r u l e . 

MS. BADA: I don't know i f those are the same or 

not. 

COMMISSIONER OLSON: A c t u a l l y , they're not the 

same, because they use a — allow a TPH co n c e n t r a t i o n up t o 

2500, which — 

CHAIRMAN FESMIRE: — which i s gre a t e r than the 

landfarm — 

COMMISSIONER OLSON: — which i s g r e a t e r than the 

landfarm. But I d i d n ' t r e a l l y have a problem w i t h t h a t i f 

i t was going t o be i n the b u r r i t o system, because t h a t a t 

l e a s t i s — the petroleum i s a biodegradable t h i n g . I f i t 

gets out, i t w i l l biodegrade anyway, as the hydrocarbons — 

i n terms of a leachate. 

The only t h i n g i t might be was the concern t h a t 

Commissioner Bail e y brought before: Are you going t o get 

— or — i s t h a t a high enough concentration t o generate, 

you know, H2S or some other — 

CHAIRMAN FESMIRE: Well — 

COMMISSIONER OLSON: — vapors, which I don't 

t h i n k i t ' s t h a t high t o do t h a t . 

CHAIRMAN FESMIRE: Well, I have a d i f f e r e n t 
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number here than we would i n the — We've been t r y i n g t o 

standardize everything. 

COMMISSIONER OLSON: I don't have a problem w i t h 

t h a t , I was j u s t — I was — my f i r s t thought was, I d i d n ' t 

r e a l l y — I ' d go w i t h e i t h e r one, I guess, doesn't — 

CHAIRMAN FESMIRE: We've gone t o a l o t of e f f o r t 

here t o standardize t h a t — 

COMMISSIONER OLSON: Uh-huh. 

CHAIRMAN FESMIRE: — you know, and I t h i n k we 

ought t o go ahead and standardize t h i s p o r t i o n of i t also. 

MS. BADA: So you would use the landfarm 

standards when i t ' s over 100 f e e t t o groundwater? 

CHAIRMAN FESMIRE: Right. 

MS. BADA: Okay. 

COMMISSIONER OLSON: And the only d i f f e r e n c e 

would be t h a t you're a l l o w i n g a higher c h l o r i d e content, so 

you're a l l o w i n g the higher s a l t content, which i s being 

accounted f o r by the ex t r a p r o t e c t i o n s of the new l i n e r , 

the cap, and — Okay. 

CHAIRMAN FESMIRE: Okay? 

COMMISSIONER OLSON: I have no problem w i t h t h a t . 

CHAIRMAN FESMIRE: I s t h a t okay w i t h you, 

Commissioner? 

COMMISSIONER BAILEY: Yes. 

CHAIRMAN FESMIRE: What's next? That was F — 
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COMMISSIONER OLSON: That's a major hurdle. 

CHAIRMAN FESMIRE: — F.(2). I s F.(2) complete? 

COMMISSIONER OLSON: I d i d n ' t have anything else 

on F.(2) ~ 

MS. BADA: Did you want deed — 

COMMISSIONER OLSON: — but I — 

MS. BADA: Before we go on, d i d you want deed 

noti c e s on t h a t also, on the — 

COMMISSIONER OLSON: Yes. 

MS. BADA: Okay. 

COMMISSIONER OLSON: I wasn't sure i f i t was 

covered i n the — 

MS. BADA: Right now i t ' s i n the in- p l a c e b u r i a l , 

so l e t ' s make i t a general — 

COMMISSIONER OLSON: I t should be a general 

c r i t e r i a . 

CHAIRMAN FESMIRE: Okay, t h a t ' s a c t u a l l y F.(2) 

and F.(3). 

The next one I've got on the l i s t i s 13.G. 

COMMISSIONER OLSON: I guess, d i d we have any 

other comments from i n d u s t r y or anyone else on F t h a t we 

need t o deal with? 

CHAIRMAN FESMIRE: I t h i n k we've d e a l t w i t h i t — 

COMMISSIONER OLSON: I t h i n k we may have — 

CHAIRMAN FESMIRE: — considered e v e r y t h i n g . 
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COMMISSIONER OLSON: — d e a l t w i t h them a l l . 

CHAIRMAN FESMIRE: I thought I ' d gone through and 

corre c t e d everything a f t e r Florene gave me the f i r s t d r a f t , 

but I've got — I note here, i n d u s t r y committee, c l o s u r e of 

any d r y i n g pad associated w i t h — can't read the l a s t word, 

so I ' d b e t t e r check t h a t . 

COMMISSIONER BAILEY: With the closed-loop 

system? 

CHAIRMAN FESMIRE: I s t h a t what i t said? 

...the APD associated w i t h the — d r i l l i n g p i t 

associated w i t h — any d r i l l i n g p i t associated w i t h a 

closed-loop system or temporary p i t associated w i t h an APD. 

I t h i n k t h a t ' s — t h a t ' s already been covered i n 

the deep-trench b u r i a l . We're not d i f f e r e n t i a t i n g i t 

anymore. 

COMMISSIONER OLSON: I don't know i f t h a t ' s 

necessary — I don't see t h a t t h a t ' s — 

CHAIRMAN FESMIRE: Yeah. 

COMMISSIONER OLSON: — necessary. I t h i n k the 

other issue we d e a l t w i t h t o a large e xtent t h a t they had 

was about t e s t i n g s o i l s beneath the temporary p i t . I mean, 

f o r the taco system we were k i n d of agreeing we d i d n ' t need 

t o do t h a t , so — but i f you have the higher s i t e s where 

you are having t o remove t h a t — higher c h l o r i d e l e v e l 

s i t e s , then you would. 
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So I t h i n k t h a t seems co n s i s t e n t w i t h t h e , you 

know, adequate p r o t e c t i o n s f o r the higher l e v e l waste and 

demonstrating t h a t i t couldn't pose a problem. So I t h i n k 

we've addressed i t p a r t i a l l y — or mostly, should I say? 

CHAIRMAN FESMIRE: Okay. 

MS. BADA: Where are we at? 

COMMISSIONER OLSON: I was j u s t l o o k i n g a t the 

in d u s t r y ' s comments t h a t they wanted t o remove the t e s t i n g 

of s o i l s beneath the temporary p i t s , so I t h i n k we've done 

i t f o r most — f o r a good number of those s i t e s , then. 

MS. BADA: Okay. 

CHAIRMAN FESMIRE: Okay, I t h i n k we get t o the 

Commissioner Bailey show next. This i s 13.G, reclamation 

of p i t l o c a t i o n s and on- s i t e b u r i a l l o c a t i o n s and d r y i n g -

pad l o c a t i o n s . 

COMMISSIONER BAILEY: Before we get t h e r e , 

though — 

COMMISSIONER OLSON: Let's go through — l e t ' s 

see — 

COMMISSIONER BAILEY: — subparagraph ( i ) , j u s t 

r i g h t up above the r e , has recontour — i t mentions 

re c o n t o u r i n g . 

Okay, we a l l agree t h a t w e ' l l have r e c o n t o u r i n g 

t h e r e , and then l a t e r i n the next paragraph we can AOCs? 

CHAIRMAN FESMIRE: Yes. 
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COMMISSIONER BAILEY: Okay, so l e t ' s go on t o G. 

G.(1), the second sentence begins, The operator 

s h a l l s u b s t a n t i a l l y r e s t o r e the impacted surface area t o 

the c o n d i t i o n t h a t e x i s t e d p r i o r t o o i l and gas operations 

by placement of s o i l covers provided i n subsection ( h ) , 

blah, blah, recontour the l o c a t i o n associated areas t o 

approximate o r i g i n a l contours. 

MS. BADA: Okay, so where we say t o a contour 

t h a t blends — say t o a contour t h a t approximates the 

o r i g i n a l — 

COMMISSIONER BAILEY: — o r i g i n a l contours and 

blends w i t h the surrounding topography. 

CHAIRMAN FESMIRE: I've got no problem w i t h t h a t 

a t a l l . 

COMMISSIONER BAILEY: Okay. 

COMMISSIONER OLSON: That sounds good. 

CHAIRMAN FESMIRE: I n G.(2), CRI and the O i l and 

Gas A c c o u n t a b i l i t y Projects requested t h a t we d e l e t e t h a t 

s e c t i o n . The i n d u s t r y committee wanted t o d e l e t e the words 

"deep tr e n c h " . 

COMMISSIONER BAILEY: I n G.(2), yes. 

CHAIRMAN FESMIRE: Yes, ma'am. 

COMMISSIONER OLSON: Didn't we change our 

convention t o be j u s t trench b u r i a l now? 

COMMISSIONER BAILEY: To e l i m i n a t e the words 
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"deep"? 

COMMISSIONER BAILEY: Yeah, I thought we got r i d 

of "deep". 

CHAIRMAN FESMIRE: Yes, t h a t was the convention 

we were using. 

COMMISSIONER BAILEY: So also i n H.(2), we remove 

the word "deep". 

CHAIRMAN FESMIRE: G.(2). The operator may 

propose an a l t e r n a t i v e t o the re - v e g e t a t i o n requirement i f 

the operator demonstrates t h a t the proposed a l t e r n a t i v e 

e f f e c t i v e l y prevents erosion, p r o t e c t s f r e s h — 

COMMISSIONER BAILEY: Did I say — ? H.(2). 

CHAIRMAN FESMIRE: I was t a l k i n g about G.(2). 

COMMISSIONER BAILEY: Oh. 

CHAIRMAN FESMIRE: I haven't — but apparently — 

COMMISSIONER OLSON: I guess the one t h i n g t h a t 

comes up i n G.(2), i t ' s t a l k i n g about the s o i l cover 

designs only f o r the trench b u r i a l . We've added — 

MS. BADA: Yeah, we need t o t a l k about — 

COMMISSIONER OLSON: — now i n place — 

MS. BADA: — o n - s i t e . 

COMMISSIONER OLSON: — so i t would be both i n 

place and — 

MS. BADA: — o n - s i t e . 

COMMISSIONER OLSON: — o n - s i t e t r e n c h b u r i a l . 
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MS. BADA: B a s i c a l l y we could j u s t say, o n - s i t e 

or both t h i n g s , e i t h e r one — 

COMMISSIONER OLSON: I t would be both. 

MS. BADA: — b u r i a l i n place. 

COMMISSIONER OLSON: Right. 

COMMISSIONER BAILEY: I n d u s t r y has the suggestion 

t o add the sentence, Re-seeding may be r e q u i r e d i f the 

cover i s not s u c c e s s f u l l y established w i t h i n f i v e years of 

completion of closure. I'm t r y i n g t o f i n d where t h a t would 

f i t i n t o our new — 

MS. BADA: I n 1.3, p o t e n t i a l l y . 

COMMISSIONER OLSON: Where do you see t h a t ? I 

d i d n ' t see i t on the i n d u s t r y committee's — 

COMMISSIONER BAILEY: I n d u s t r y committee's page 

23, under t h e i r paragraph H.l. 

COMMISSIONER OLSON: Okay, I was j u s t l o o k i n g a t 

t h e i r proposed language. 

COMMISSIONER BAILEY: 1.(2) says t h a t r e ­

ve g e t a t i o n has t o be maintained through two successive 

growing seasons, and ind u s t r y ' s suggestion i s t h a t r e -

seeding may need t o be established w i t h i n f i v e years of 

clos u r e . 

MS. BADA: We could put t h a t i n 1.3 i f you want a 

time l i m i t . 

COMMISSIONER BAILEY: I don't see a 
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c o n t r a d i c t i o n . 

CHAIRMAN FESMIRE: You don't see a c o n t r a d i c t i o n ? 

COMMISSIONER BAILEY: Do you? 

MS. BADA: No. E s s e n t i a l l y — I mean, once you 

get i t e s t a b l i s h e d you have the two years. So the question 

i s , do you want t o put a time l i m i t on how long they have 

t o get i t established? I t h i n k they're suggesting f i v e 

years. Right now we don't have a time l i m i t . We j u s t say 

they have t o continue u n t i l i t ' s successful. 

COMMISSIONER OLSON: Right. I t h i n k t h a t was 

probably coming about because Dr. Buchanan was t e s t i f y i n g 

t h a t — I t h i n k i n response t o some of the q u e s t i o n i n g 

t h a t , w e l l , i f you d i d n ' t have something i n f i v e years, I ' d 

t e l l you t o re-seed i t , you know, because — 

COMMISSIONER BAILEY: Uh-huh. 

COMMISSIONER OLSON: — you need t o do something, 

so. . . 

But I k i n d of agree t h a t i t seems l i k e i t ' s 

already covered i n 1.3, because y o u ' l l keep — you need t o 

do i t u n t i l you get a — required v e g e t a t i v e cover. 

COMMISSIONER BAILEY: And the r e i s the a b i l i t y t o 

ask f o r a delay because of drought c o n d i t i o n s , so I don't 

t h i n k we need t o have t h a t recommendation i n s e r t e d i n here. 

COMMISSIONER OLSON: I don't b e l i e v e i t ' s 

necessary. 
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CHAIRMAN FESMIRE: Okay, l e t ' s proceed. 

CRI had some comments, but apparently we've 

addressed them, and t h a t ' s the l a s t comment I have on the 

l i s t u n t i l 15. But we've got a K and we made a change 

according t o the p r i o r agreement. 

MS. BADA: Before we go f u r t h e r , I t h i n k 

Commissioner Bailey had — 

COMMISSIONER OLSON: Yeah. 

MS. BADA: — a question on the d e f i n i t i o n s of 

r e s t o r a t i o n and re-vege t a t i o n , i n the f i r s t p a r t of the 

r u l e . 

CHAIRMAN FESMIRE: Oh, yes. 

COMMISSIONER OLSON: Where are you at? 

CHAIRMAN FESMIRE: Going back t o the d e f i n i t i o n s . 

MS. BADA: I n sec t i o n 7. 

CHAIRMAN FESMIRE: We've got a d e f i n i t i o n f o r 

r e s t o r e and re-vegetate. Did you want t o address those? 

COMMISSIONER BAILEY: I can't remember what my 

question was. Do you r e c a l l the — 

MS. BADA: I t h i n k i t was the re-vegetate one, 

because now we have the 70-percent standard — 

COMMISSIONER BAILEY: Right. 

MS. BADA: — and the d e f i n i t i o n i t s e l f j u s t says 

a q u a n t i t y t h a t c o n t r o l s erosion. 

COMMISSIONER OLSON: A l l r i g h t . Well, I t h i n k 
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one of the t h i n g s I remembered from l o o k i n g back i n the 

t r a n s c r i p t s i s , you questioned whether you wanted t o use — 

Several times you were saying they should f o l l o w the BLM's 

gold book standard — 

COMMISSIONER BAILEY: Yes. 

COMMISSIONER OLSON: — and I don't know i f you 

wanted t o — i f we're looking a t other t h i n g s t h a t are 

con s i s t e n t w i t h other r u l e s and r e g u l a t i o n s , i t seems — 

f o r t r y i n g t o keep other consistencies, i t almost makes 

more sense t o use something t h a t they're already having t o 

do, so they don't have t o repeat i t f o r us, by us coming i n 

here and saying, w e l l , t h a t ' s s l i g h t l y d i f f e r e n t than what 

we've got, you know? 

MS. BADA: I t h i n k Commissioner B a i l e y discussed 

t h a t she d i d look a t the gold book. 

COMMISSIONER OLSON: Right, but — 

COMMISSIONER BAILEY: Exactly, and t h a t ' s on the 

record — 

MS. BADA: Yes. 

COMMISSIONER BAILEY: — t h a t t h a t i s the 

reference — 

MS. BADA: — the language t h a t ' s proposed. 

COMMISSIONER OLSON: I s — 

COMMISSIONER BAILEY: Yes. 

COMMISSIONER OLSON: I wasn't sure j u s t i f you 
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wanted t o reference the gold book. 

MS. BADA: The problem i s t h a t i t deals w i t h the 

e n t i r e s i t e — 

COMMISSIONER OLSON: Okay. 

MS. BADA: — so i t ' s a l i t t l e d i f f i c u l t t o do 

t h a t . 

COMMISSIONER OLSON: So these elements t h a t are 

taken from — 

MS. BADA: Yeah. 

COMMISSIONER OLSON: — the gold book — Okay. 

MS. BADA: My only concern i s , I t h i n k the r e ­

v e g e t a t i o n d e f i n i t i o n no longer works, or I don't know t h a t 

we need i t . I t h i n k you've set up a c o n f l i c t i f you leave 

i t the way i t i s . 

CHAIRMAN FESMIRE: I f you leave i t the way i t is? 

MS. BADA: Not i n s e c t i o n 7, I do not t h i n k so. 

COMMISSIONER BAILEY: Okay, then t h a t means we 

need t o f i x i t or remove i t , r i g h t ? 

MS. BADA: Yes. 

COMMISSIONER BAILEY: Then l e t ' s f i x i t t o 

conform w i t h the standard t h a t we used i n the landfarm — 

MS. BADA: Right, and you do i n the r u l e , and so 

you may not need a d e f i n i t i o n , since you now have i t i n the 

substantive p r o v i s i o n s . I t may be easier j u s t t o remove 

i t . 
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COMMISSIONER BAILEY: May be easier, okay. 

COMMISSIONER OLSON: Because the key i n my p a r t 

of t h i s , making sure i t ' s i n the substance too, t h a t i f 

they're r e q u i r e d t o do something by BLM, I don't t h i n k we 

should get i n between two agencies saying, Well, you 

know — 

CHAIRMAN FESMIRE: Right. 

COMMISSIONER OLSON: — you r e q u i r e d t h i s , we 

r e q u i r e t h i s , and them g e t t i n g bounced back and f o r t h . I t 

should be something — t h a t ' s my concern, j u s t t h a t i t ' s 

c o n s i s t e n t . So whatever they submit f o r us or whatever 

they submit f o r BLM should be acceptable t o us on r e ­

vege t a t i o n . 

COMMISSIONER BAILEY: And i t should be the 

same — 

COMMISSIONER OLSON: Yeah, i t should be — 

COMMISSIONER BAILEY: — i t should not be a lower 

standard. 

COMMISSIONER OLSON: I t should be the same, 

r i g h t . I agree. 

COMMISSIONER BAILEY: That was the p o i n t t h a t I 

was making — 

COMMISSIONER OLSON: Right. 

COMMISSIONER BAILEY: — was t h a t t hey're already 

doing i t f o r BLM, so l e t ' s make t h a t the standard f o r the 
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e n t i r e s t a t e . 

COMMISSIONER OLSON: I agree. 

MS. BADA: BLM has requirements f o r r e c o n t o u r i n g 

and f o r p l a n t i n g . I t h i n k the only d i f f e r e n c e i s the — 

they don't have a s p e c i f i c standard on percentages of r e ­

ve g e t a t i o n . So given t h a t they don't, I t h i n k you've okay. 

COMMISSIONER BAILEY: Okay. 

COMMISSIONER OLSON: Well, I l i k e these 

percentages, e s p e c i a l l y t h a t i t ' s c o n s i s t e n t w i t h our other 

r u l e s — 

COMMISSIONER BAILEY: Uh-huh. 

COMMISSIONER OLSON: — so... 

MS. BADA: So d i d you want t o take out t h a t 

d e f i n i t i o n , G? 

COMMISSIONER BAILEY: Sure. 

MS. BADA: Okay. 

COMMISSIONER OLSON: 7. Wow, I even had a b i g 

s t a r by t h a t and I f o r g o t about i t . 

CHAIRMAN FESMIRE: And t h a t way we were going t o 

come back t o i t . 

Okay, believe i t or not, there was a whole 

s e c t i o n where we d i d n ' t get any negative comments, 17.14, 

Emergency a c t i o n s . 

Does anybody have anything they want t o t a l k 

about now? 
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COMMISSIONER OLSON: Yes, I had a question, and I 

t h i n k I can c o r r e c t something. When I came t o the 

pr o v i s i o n s of so-called emergency p i t s i n — I guess i t ' s 

14.E, and I t h i n k what the i n t e n t was — i t ' s not defi n e d 

anywhere. I t would be nice j u s t t o maybe s t a t e out what 

we're asking i n here. 

The i n t e n t , as I understand i t , i s t h a t you don't 

go and co n s t r u c t a p i t i n advance w i t h the a n t i c i p a t i o n 

t h a t you're going t o have an emergency some — a year down 

the road or something l i k e t h a t . 

CHAIRMAN FESMIRE: Or durin g the d r i l l i n g 

o perations, i s what the — 

COMMISSIONER BAILEY: Well, 7.D has the 

d e f i n i t i o n f o r emergency p i t . 

MS. BADA: An ac t u a l emergency p i t . 

COMMISSIONER OLSON: No, but I remember when t h i s 

came up, because i t came up w i t h a couple operators i n the 

southeast where — i n the past, and I was one of the ones 

t h a t had witnessed some of t h i s . You went out t o the s i t e 

of a tank b a t t e r y , and there was t h i s — a b i g o l d p i t f u l l 

of o i l , and they t o l d us, Well, t h a t ' s an emergency p i t , 

because t h a t ' s supposed t o catch — when we have an 

overflow from the tanks. 

And t h a t ' s what — I remember Roger Anderson had 

coined t h i s phrase a long time ago t o deal w i t h those type 
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of s i t e s which weren't f o r f l u i d s generated i n an 

emergency, i t was j u s t — they were using i t t o catch 

t h i n g s and c a l l i n g them an emergency p i t . 

So I t h i n k maybe we could change t h a t and j u s t 

s t r i k e the phrase, so-called emergency p i t , and replace i t 

w i t h , a p i t t o be used as a contingency measure i n advance 

of an emergency event. And I t h i n k t h a t — a t l e a s t I 

t h i n k i t describes i t i f . . . 

COMMISSIONER BAILEY: How does t h a t d i f f e r from 

7.D? 

MS. BADA: Because they a c t u a l l y c o n s t r u c t the 

p i t a t the time of an emergency, they don't have i t b u i l t 

and w a i t i n g . 

COMMISSIONER OLSON: And t h i s t a l k s about a p i t 

constructed i n an emergency. 

COMMISSIONER BAILEY: 7.D says, a precautionary 

matter. So we have t o make th i n g s j i v e here. 

CHAIRMAN FESMIRE: ...a p i t constructed... 

MS. BADA: Could we j u s t say they can't c o n s t r u c t 

a p i t p r i o r t o the emergency a c t u a l l y occurring? Would 

t h a t work? 

COMMISSIONER OLSON: Yeah, I t h i n k the p o i n t i s , 

i s t h a t i f i t ' s constructed p r i o r t o an emergency, i t ' s a 

p i t , i t ' s not an emergency p i t . I t ' s a planned — i t has a 

planned use. 
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CHAIRMAN FESMIRE: How about, does not aut h o r i z e 

c o n s t r u c t i o n of contingency p i t s ? Construction or use of 

any such p i t r e q u i r e s a permit — 

COMMISSIONER OLSON: — pursuant t o the r u l e . 

That's — 

CHAIRMAN FESMIRE: Yeah, but then we've got a 

d e f i n i t i o n of contingency p i t s . Do we need t h a t ? 

COMMISSIONER OLSON: So Where's t h a t ? 

CHAIRMAN FESMIRE: That's the f i r s t sentence i n 

E, does not authorize the c o n s t r u c t i o n or the use of — Or 

do we need E a t a l l ? I mean — we have a d e f i n i t i o n of — 

COMMISSIONER OLSON: Well, I was — o r i g i n a l l y , 

when we d i d Rule 50 — 

CHAIRMAN FESMIRE: . . . s h a l l c o n t a i n a s p i l l i n 

the event of a release, means a — the p i t t h a t i s 

constructed as a precautionary manner. 

I t h i n k we need t o change the d e f i n i t i o n of 

emergency p i t . Go back t o 17.7.D. 

MS. BADA: Maybe t h a t i s what they're — Maybe 

they d i d d e f i n e i t . Hang on. 

COMMISSIONER OLSON: Because, see, you may have a 

contingency p i t t h a t ' s b u i l t s p e c i a l l y f o r stormwater — 

CHAIRMAN FESMIRE: But t h a t r e q u i r e s a — 

COMMISSIONER OLSON: Right — 

MS. BADA: No — 
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COMMISSIONER OLSON: — but — 

MS. BADA: — no, I t h i n k t h a t i s what they're 

using as the d e f i n i t i o n of an emergency p i t . 

CHAIRMAN FESMIRE: Where at? 

MS. BADA: What they're r e f e r r i n g t o i n E. I 

t h i n k they are d e f i n i n g what they mean by i t , so i t may 

j u s t not — may j u s t s t r i k e the quotes and the " s o - c a l l e d " . 

COMMISSIONER OLSON: Because what I was l o o k i n g 

a t was what f o l l o w s a f t e r t h a t , and i t t a l k s about, unless 

the p i t i s described i n a s p i l l p revention, c o n t r o l and 

countermeasure plan, which people do co n s t r u c t p i t s as p a r t 

of SPCC plans t o — contain any s p i l l t h a t they may have. 

CHAIRMAN FESMIRE: But see, we — i n the 

d e f i n i t i o n we've got, Means a p i t t h a t i s constructed as a 

precautionary matter t o contain a s p i l l . 

How about, Means a p i t t h a t i s constructed i n the 

event of an emergency — 

MS. BADA: No, I don't t h i n k t h a t ' s what they 

meant t h a t d e f i n i t i o n f o r . I t h i n k they meant i t f o r what 

they're r e f e r r i n g t o i n E. You n o t i c e , they never t a l k 

about an emergency p i t i n A, B, C or D. 

CHAIRMAN FESMIRE: Well, what we're l o o k i n g f o r 

here i s a p i t where they've got a problem out t h e r e , 

they've got s t a t e p o l i c e on l o c a t i o n , they need t o d i g a 

p i t t o con t a i n — 
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MS. BADA: Yeah — 

CHAIRMAN FESMIRE: — a problem. 

MS. BADA: — and I don't t h i n k they a c t u a l l y 

d e f i n e t h a t as an emergency p i t . I t h i n k they're r e a l l y 

t a l k i n g about E. 

So I t h i n k maybe what you say i s , 19.15.17.14 

NMAC does not authorize c o n s t r u c t i o n of an emergency p i t 

unless the c o n s t r u c t i o n or use i s pursuant t o a permit. 

CHAIRMAN FESMIRE: Okay, an emergency p i t defined 

i n — 

MS. BADA: Yeah. 

CHAIRMAN FESMIRE: — 7.D. 

MS. BADA: Yeah. 

CHAIRMAN FESMIRE: Okay. 

Commissioner Bailey, i s t h a t — 

COMMISSIONER OLSON: Because i t ' s not a problem 

t o have those, i t ' s j u s t t h a t they need t o be pe r m i t t e d . 

COMMISSIONER BAILEY: Do we want t o add the word 

" a c c i d e n t a l " i n 7.D? I n the event of an a c c i d e n t a l 

release? 

CHAIRMAN FESMIRE: Well, i t s t i l l could — you 

know, what we're t r y i n g t o get around i s any appearance 

t h a t by c a l l i n g i t an emergency p i t you get around the need 

f o r p e r m i t t i n g a p i t t h a t , you know, i s p a r t of your 

planned events. 
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COMMISSIONER BAILEY: Uh-huh. 

CHAIRMAN FESMIRE: What we're t r y i n g t o provide 

here i s , i n emergency actions they can d i g a p i t w i t h o u t a 

— wi t h o u t a permit — 

COMMISSIONER OLSON: Like a blowout. 

CHAIRMAN FESMIRE: Like a blowout. 

COMMISSIONER OLSON: Uh-huh. 

COMMISSIONER BAILEY: Uh-huh. 

CHAIRMAN FESMIRE: So we've got t h i s d e f i n i t i o n 

of emergency p i t , and then back here — 

COMMISSIONER OLSON: Well, maybe i t ' s okay i f you 

j u s t take out — the "so-called" was the one — was the 

p a r t of t h a t t h a t k i n d of — 

MS. BADA: Yeah. 

COMMISSIONER OLSON: — bugged me, because l i k e 

what's a so-called? I t ' s e i t h e r an emergency p i t or i t ' s 

not, you know? 

CHAIRMAN FESMIRE: Emergency p i t . 

MS. BADA: Take out the quotes, okay. 

CHAIRMAN FESMIRE: How about an emergency p i t as 

defi n e d i n 7.D? 

COMMISSIONER OLSON: Right. 

MS. BADA: Okay, we can reference t h a t . 

COMMISSIONER OLSON: Right, t h a t would probably 

take care of i t . 
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CHAIRMAN FESMIRE: So i n an emergency you can't 

d r i l l an emergency — d i g an emergency p i t , you can d i g a 

p i t w i t h o u t a permit. 

MS. BADA: Yeah, i t ' s a l i t t l e odd, i s n ' t i t ? 

COMMISSIONER OLSON: Well, the only other t h i n g 

i s , you j u s t go and you change the d e f i n i t i o n . 

MS. BADA: Yes. 

COMMISSIONER OLSON: Instead of an emergency p i t , 

maybe you c a l l i t a contingency p i t . 

CHAIRMAN FESMIRE: Yeah, but t h i s i s a 

sectionwide d e f i n i t i o n . I don't know — 

COMMISSIONER OLSON: Right. 

CHAIRMAN FESMIRE: — what we'd be changing i f 

we — 

COMMISSIONER OLSON: Right. 

MS. BADA: I t ' s a partwide d e f i n i t i o n . 

CHAIRMAN FESMIRE: Partwide d e f i n i t i o n , yeah. 

MS. BADA: Unless you use i t somewhere else, i t ' s 

not a problem. 

CHAIRMAN FESMIRE: Well, what do you say we f i x 

i t i n the d e f i n i t i o n i f we don't use i t somewhere el s e , and 

f i x i t t h i s way i f we do? 

MS. BADA: Okay. 

COMMISSIONER OLSON: Uh-huh. 

CHAIRMAN FESMIRE: Okay. So much f o r the — 
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MS. BADA: I f i t ' s only i n t h i s p a r t and i t ' s not 

used somewhere else, what do you want t o c a l l i t ? 

COMMISSIONER OLSON: Well, I don't have a — I ' d 

go w i t h e i t h e r one, because they seem l i k e they accomplish 

the same t h i n g , so — 

CHAIRMAN FESMIRE: Yeah. 

COMMISSIONER OLSON: A c t u a l l y , i t might be easier 

j u s t t o say f o r use of an emergency p i t as def i n e d here, 

because i t — t h a t ' s the l e a s t change t o other p o r t i o n s of 

the — p o t e n t i a l l y other p o r t i o n s of the r e g u l a t i o n t h a t ' s 

proposed. 

CHAIRMAN FESMIRE: So much f o r the easy s e c t i o n . 

COMMISSIONER OLSON: That's a l l I had, so... 

CHAIRMAN FESMIRE: 15 had about a page of 

remarks. 

S t a r t i n g w i t h 15.A.(1), the C i t i z e n s and CRI, 

Scratch the closure requirement references, and the 

i n d u s t r y committee wanted t o change, i t provides equivalent 

or b e t t e r p r o t e c t i o n . 

COMMISSIONER BAILEY: I t h i n k we ought t o keep i t 

as i s , because we've changed and set up our scheme f o r 

d i s p o s a l . 

CHAIRMAN FESMIRE: Okay, I'm okay w i t h A . ( 1 ) . 

Commissioner? 

COMMISSIONER OLSON: I t h i n k I — as f a r as I can 
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t e l l , I was okay w i t h A.(1) as w e l l . 

I j u s t noticed — I don't know i f we discussed, 

though, back on the re-vegetation i n G.(1) — I don't know 

i f we discussed — the New Mexico C i t i z e n s f o r Clean A i r 

and Water, they had a change. Did you want t o s p e c i f y t h a t 

your two successive growing seasons t o prove v i a b i l i t y , 

t h e r e won't be a r t i f i c i a l i r r i g a t i o n ? I don't know i f 

t h a t ' s . . . 

But on A.(1) I don't have a — I thought i t was 

f i n e . 

CHAIRMAN FESMIRE: Do you want t o go back t o G, 

t o 13.G, and discuss i t ? 

COMMISSIONER OLSON: Yeah, they j u s t have — they 

have one sentence t h a t would go on the — 

MS. BADA: Re-veg. 

COMMISSIONER OLSON: — looks l i k e the end of 

1.(2) on page 14. 

CHAIRMAN FESMIRE: We^l, do we want t o discourage 

i r r i g a t i o n ? Because i t seems t o me t h a t ' s going t o be the 

f i r s t place t o use t r e a t e d , produced water, and I t h i n k 

what the concern i s , i s t h a t i f you e s t a b l i s h i t w i t h 

i r r i g a t i o n , then you take the i r r i g a t i o n o f f , then i t won't 

maintain. 

COMMISSIONER OLSON: I t h i n k t h a t ' s what they're 

t r y i n g t o say, t h a t you're — your two seasons f o r 
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v i a b i l i t y don't have i r r i g a t i o n . 

COMMISSIONER BAILEY: And i t a t t r a c t s every cow 

i n the county. 

CHAIRMAN FESMIRE: Okay, then I t h i n k maybe we 

ought t o — 

MS. BADA: — add i t ? 

COMMISSIONER OLSON: Yeah, I d i d n ' t have any 

problem w i t h adding t h a t i n there. I t h i n k t h a t ' s what 

everybody was t a l k i n g about, so... 

CHAIRMAN FESMIRE: We're not saying they can't 

e s t a b l i s h i t w i t h i r r i g a t i o n — 

COMMISSIONER OLSON: Right. 

CHAIRMAN FESMIRE: — what we're saying i s , the 

two years towards completion won't count i f they're 

i r r i g a t i n g i t . 

MS. BADA: The way i t ' s w r i t t e n , you can't use 

i t . 

COMMISSIONER OLSON: Well, i t says d u r i n g the two 

growing seasons t h a t prove v i a b i l i t y . 

CHAIRMAN FESMIRE: Right. So you can e s t a b l i s h 

i t w i t h i r r i g a t i o n . 

COMMISSIONER OLSON: Right. 

CHAIRMAN FESMIRE: Remove the i r r i g a t i o n , you've 

got two years t o e s t a b l i s h v i a b i l i t y . 

COMMISSIONER OLSON: And during those two seasons 
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ther e s h a l l be no a r t i f i c i a l i r r i g a t i o n . I thought — 

t h a t ' s j u s t a c l a r i f i c a t i o n of what everybody i s t a l k i n g 

about i n the testimony — you know, t h a t ' s , as f a r as I 

understand, everyone's i n t e n t i n r e - v e g e t a t i o n , so... 

CHAIRMAN FESMIRE: Okay. 

COMMISSIONER OLSON: Sorry, I j u s t had n o t i c e d 

t h a t . 

CHAIRMAN FESMIRE: One step forward and two steps 

back. 

Okay, we're i n sec t i o n 15. CRI. 

...closure requirements of subparagraph (c) of 

paragraph (1) of sect i o n F. 

MS. BADA: What about the — 

CHAIRMAN FESMIRE: They wanted t o — 

MS. BADA: — C i t i z e n s ' n o t i c e requirement? 

CHAIRMAN FESMIRE: — delete t h a t p a r t — 

MS. BADA: Did you discuss C i t i z e n s ' — 

COMMISSIONER OLSON: — t h a t ' s what's — 

MS. BADA: A.(2) of 15 — 

COMMISSIONER OLSON: — coming up r i g h t now — 

MS. BADA: — i t ' s on the next page. 

COMMISSIONER OLSON: — we're j u s t g e t t i n g — 

we're j u s t g e t t i n g t o A.(2) now. 

Commissioner Bailey, do you see anything else i n 

A.(2) we need t o address? 
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COMMISSIONER BAILEY: I n 15.A.(2), yes, we — 

CHAIRMAN FESMIRE: I mean A.(1), I'm s o r r y — 

COMMISSIONER BAILEY: Oh, no, A.(1) — 

CHAIRMAN FESMIRE: We're about — 

COMMISSIONER BAILEY: — I'm f i n e . 

CHAIRMAN FESMIRE: — t o go t o A.(2). 

Okay, A.(2). I t was extremely w e l l commented on. 

I don't mean t h a t i n a complimentary way, there were j u s t a 

l o t of comments. 

A.(2). The operator s h a l l give w r i t t e n n o t i c e by 

c e r t i f i e d m a i l , r e t u r n r e c e i p t requested, t o the surface 

owner of record where the p i t , closed-loop system, below-

grade system [ s i c ] or other proposed a l t e r n a t i v e i s , or 

w i l l be, located, and t o such other person as the 

Environmental Bureau may d i r e c t by c e r t i f i e d m a i l . . . The 

operator s h a l l issue p u b l i c n o t i c e by p u b l i c a t i o n one time 

i n a newspaper... 

And these are f o r the exceptions, r i g h t ? Does 

t h i s i n clude the exceptions by rule? 

MS. BADA: No, i t does not. 

COMMISSIONER BAILEY: How do we make t h a t clear? 

CHAIRMAN FESMIRE: Do we want t o make t h a t clear? 

COMMISSIONER OLSON: I t h i n k t h a t ' s i n A.(1 ) , I 

thought. 

MS. BADA: I t ' s i n ( 1 ) , so t h a t ' s why i t — 
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CHAIRMAN FESMIRE: Shouldn't we perhaps make t h i s 

apply t o the exceptions by rule? 

COMMISSIONER BAILEY: No, because you're asking 

f o r approval by the land owner here. 

MS. BADA: Yeah, t h i s i s an exception procedure. 

CHAIRMAN FESMIRE: Well, we're going t o be 

le a v i n g contaminated m a t e r i a l s i n t h e i r land. 

MS. BADA: Well, I mean they already have t o be 

n o t i f i e d of t h a t i n F. 

CHAIRMAN FESMIRE: Oh, t h i s i s the p r o v i s i o n on 

permission, r i g h t ? 

MS. BADA: Yeah, t h i s i s an exception p r o v i s i o n . 

This i s the n o t i c e f o r hearing, exceptions f o r hearing. 

COMMISSIONER OLSON: Now you see, t h a t ' s , I 

guess, where maybe where you could e x p l a i n t h a t t o me, 

because the way I read A.(1) — or maybe I'm reading t h i s 

wrong — t h a t you can get an exception t o — 

MS. BADA: No, because i t doesn't allow except 

f o r F. 

COMMISSIONER OLSON: Then I'm reading i t wrong, 

t h a t ' s why. Okay. 

MS. BADA: Now, what (2) might ought t o say i s , 

the operator s h a l l give n o t i c e of the request f o r 

exception. That might make i t c l e a r . 

COMMISSIONER BAILEY: OCD already has n o t i c e 
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requirements. 

CHAIRMAN FESMIRE: For the APD, I mean, f o r 

hearing. 

COMMISSIONER BAILEY: Can we f i n d some way t o 

have consistency i n n o t i c e requirements as w e l l , so we 

don't have — one r u l e has c e r t a i n n o t i c e requirements, 

another r u l e has c e r t a i n other ones, and another one has 

c e r t a i n other ones? I mean, i f we're t r y i n g t o f i n d some 

consistency so t h a t everybody knows t h i s i s the way i t i s , 

can we adapt what's already on the record, or j u s t r e f e r t o 

the n o t i c e requirements t h a t are on — have already been 

adopted? 

CHAIRMAN FESMIRE: The problem i s , we've got 

several d i f f e r e n t n o t i c e requirements already. 

COMMISSIONER BAILEY: But we — That's what I'm 

saying, you know, why make more? 

CHAIRMAN FESMIRE: Yeah. 

COMMISSIONER BAILEY: Why not choose one and have 

t h a t as, by reference, the n o t i c e requirements i n t h i s 

s i t u a t i o n also, r a t h e r than keep making up new ones as we 

go along? 

COMMISSIONER OLSON: Well, I ' d n o t i c e d t h a t i n 

CRI's proposal, t h a t a number of the t h i n g s t h a t they're 

l i s t i n g are co n s i s t e n t w i t h other p o r t i o n s of our p u b l i c 

n o t i c e . I thought i t was out of — might have been out 
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of — 

MS. BADA: — 36. 

COMMISSIONER OLSON: — 36, I t h i n k . You know, 

Rule — or p a r t 36. 

So maybe — I was going t o suggest, maybe the 

counsel could j u s t look a t t h a t f o r the consistency w i t h 

the other r u l e s and t r y t o propose — 

MS. BADA: The question would be, which one do 

you want t o be consis t e n t with? 

COMMISSIONER OLSON: Right, but — r i g h t , because 

some of those have distance requirements f o r n o t i f i c a t i o n 

of adjacent landowners. 

MS. BADA: What I could do i s check and see i f 

there's a n o t i c e p r o v i s i o n f o r exceptions i n Rule 36, see 

i f t h a t one can be made — 

CHAIRMAN FESMIRE: You know, t h a t ' s a good idea, 

because I'm p r e t t y sure there's going t o be. I t would be 

a f t e r t h a t was published, wouldn't i t ? 

So the scheme t h a t we've got here has a c e r t a i n 

number of exceptions by r u l e , and t h a t t h i s p r o v i s i o n also 

gives us exceptions — other exceptions — 

MS. BADA: Yes. 

CHAIRMAN FESMIRE: — so — Okay. 

MS. BADA: This i s t o cover exceptions t h a t 

aren't s p e c i f i c a l l y — 
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COMMISSIONER OLSON: See, the exceptions i n p a r t 

3 6 r e f e r back t o p r o v i d i n g of n o t i c e i n accordance w i t h 

3 6.9, which i s probably the — 

COMMISSIONER BAILEY: What p a r t of 3 6? 

MS. BADA: Section 9. 

COMMISSIONER OLSON: Section 9 i n 36, which i s 

the n o t i c e requirements f o r a new f a c i l i t y . They have a 

h a l f - m i l e r a d i u s . 

So i t looks l i k e a c t u a l l y what CRI has proposed 

here comes l a r g e l y out of p a r t 36.9. 

MS. BADA: And t h i s one j u s t — in s t e a d of having 

distance requirements requires t o the surface owner and 

then anybody t h a t ' s on the m a i l i n g l i s t . 

COMMISSIONER OLSON: Because the one t h i n g I 

d i d n ' t l i k e , and what CRI proposed, there were c e r t a i n 

p o r t i o n s when they c l a r i f i e d t h a t you can submit requests 

f o r a hearing or — there was a l i t t l e b i t more c l a r i t y i n 

t h i s , so i f t h a t comes out of here I t h i n k we should have 

t h a t same — same c l a r i t y . 

MS. BADA: So d i d you want t o make CRI's changes, 

suggested changes? 

COMMISSIONER OLSON: Not a l l of them. 

MS. BADA: Okay. Well, l e t ' s — f i n d my copy 

here. 

CHAIRMAN FESMIRE: I t h i n k what we want t o do, t o 
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the extent p o s s i b l e , i s conform t o the — 

COMMISSIONER OLSON: Uh-huh. 

CHAIRMAN FESMIRE: — p a r t 19.15.3 6.9 n o t i c e 

requirements. I t ' s not a p p l i c a b l e . 

MS. BADA: That's the problem. 

COMMISSIONER OLSON: But I t h i n k t h a t ' s a — you 

know, we've been looking a t t r y i n g t o get more consistency, 

and t h a t seems l i k e the most appropriate t h i n g t h a t ' s 

c o n s i s t e n t w i t h a l o t of t h i s , because the biggest issues 

t h a t are going t o come up are s i m i l a r d i s p o s a l - t y p e issues. 

CHAIRMAN FESMIRE: Exactly. 

COMMISSIONER OLSON: So why don't we j u s t — 

CHAIRMAN FESMIRE: I mean, t h i s speaks t o the, 

you know, p r e l i m i n a r y t e n t a t i v e d e c i s i o n and a l l t h a t , and 

we can't — 

MS. BADA: Yeah, and we don't n e c e s s a r i l y have 

a l l t h a t . 

CHAIRMAN FESMIRE: But there — I mean, but the 

n o t i c e scheme and the time periods are g e n e r a l l y l i k e we 

would — and being i n 36, they've stood the s c r u t i n y . 

COMMISSIONER OLSON: Because I t h i n k t h a t — see, 

t h a t was one area t h a t CRI went above and beyond the p a r t 

36, because they were looking at also n o t i f y i n g the lessees 

of record w i t h i n a h a l f m i l e , j u s t versus, you know, 

surface owners. So they were t r y i n g t o expand i t even upon 
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what was i n here, so. . . 

I l i k e the idea of j u s t t a k i n g elements as they 

apply t o exceptions — or f o r hearing, t o apply those 

towards exceptions i n general. 

COMMISSIONER BAILEY: So we don't j u s t keep 

c r e a t i n g new — 

COMMISSIONER OLSON: Right. 

COMMISSIONER BAILEY: — standards. 

COMMISSIONER OLSON: Right. 

CHAIRMAN FESMIRE: And when a person reads one, 

they can ge n e r a l l y apply t h a t t o the — 

COMMISSIONER BAILEY: Uh-huh. 

CHAIRMAN FESMIRE: — t o the others. 

When they t a l k about — CRI's proposal t a l k i n g 

about lessees, are they t a l k i n g about mineral lessees or — 

COMMISSIONER OLSON: That's what I — 

CHAIRMAN FESMIRE: — surface lessees? 

COMMISSIONER OLSON: I t could be both, the way 

i t ' s w r i t t e n . I don't necessarily agree w i t h t h a t . 

CHAIRMAN FESMIRE: And subsurface owners and 

lessees — 

COMMISSIONER OLSON: To me, the key was — t o me, 

the key i s surface owners, because I come back t o the same 

issue again. 

CHAIRMAN FESMIRE: This i s a waste-disposal 
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issue. 

COMMISSIONER OLSON: Right. 

CHAIRMAN FESMIRE: And I'm not sure t h a t we need 

t o — i n f a c t , I don't t h i n k t h a t we need t o add mineral 

owners t o the — 

COMMISSIONER OLSON: No. 

MS. BADA: Yeah, the problem w i t h 36, t h a t a l l 

those were t e n t a t i v e decisions. 

CHAIRMAN FESMIRE: Right. 

COMMISSIONER OLSON: I mean, o v e r a l l , what I'm 

seeing here i s , I don't have — I guess i n CRI's proposal I 

d i d n ' t have a b i g o b j e c t i o n because I t h i n k i t c l a r i f i e s 

how the process works, except f o r t h i s issue of l i k e 

m i neral lessees and subsurface owners and... 

But I'm not sure how co n s i s t e n t t h a t i s w i t h 36, 

because p a r t 36 i s a l i t t l e d i f f e r e n t , because i t ' s 

a c t u a l l y p e r m i t t i n g a brand-new — 

CHAIRMAN FESMIRE: And i t ' s a two-step process. 

COMMISSIONER OLSON: — a c t i v i t y , and i t 1 s a 

process s i m i l a r t o the no t i c e requirements t h a t go f o r 

discharge permits under WQCC r e g u l a t i o n s . 

CHAIRMAN FESMIRE: There i s an awful l o t t o be 

sai d f o r complying as much as possible w i t h 36. 

COMMISSIONER OLSON: I t ' s j u s t the a c t i o n ends up 

being a l i t t l e b i t d i f f e r e n t i n how i t works. 
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CHAIRMAN FESMIRE: And I'm not r e a l l y i n t e r e s t e d 

i n g i v i n g the mineral lessees i n f o r m a t i o n on — 

COMMISSIONER OLSON: No. 

CHAIRMAN FESMIRE: — surface waste issues. 

So why don't we ask counsel, using p a r t 3 6 as a 

model, and — 

MS. BADA: Looking a t p a r t 36, and I f r a n k l y 

wouldn't choose i t as a model f o r t h i s . 

COMMISSIONER OLSON: Well, I'm t h i n k i n g maybe you 

might look a t — maybe counsel could look a t CRI's proposal 

and see how t h a t works as being c o n s i s t e n t . O v e r a l l , I 

t h i n k i t ' s close. 

CHAIRMAN FESMIRE: Except f o r the p a r t about 

mineral lessees and — 

COMMISSIONER OLSON: Right, except f o r the p a r t s 

about — 

CHAIRMAN FESMIRE: — and subsurface — 

COMMISSIONER OLSON: — mineral lessees. 

CHAIRMAN FESMIRE: I'm not — l i k e I s a i d , I 

don't t h i n k t h a t ' s a — 

COMMISSIONER BAILEY: Or i f there are other 

n o t i c e requirements i n other r u l e s , they may be able t o be 

used as standards, r a t h e r than t r y i n g t o adapt something 

t h a t ' s obviously not going t o work. 3 6 i s not the only one 

t h a t has n o t i c e requirements. 
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MS. BADA: Yeah, 14 does. 

CHAIRMAN FESMIRE: Yeah, we've got a v e r i t a b l e 

b u f f e t of n o t i c e requirements. 

COMMISSIONER BAILEY: Uh-huh, p r o l i f e r a t i o n . 

MS. BADA: ...rulemaking, a d j u d i c a t o r y hearing... 

COMMISSIONER OLSON: Because what I'm — you 

know, some of the p a r t s I l i k e — CRI has added c l a r i t y t o 

the whole t h i n g , which was e s p e c i a l l y the item number 3 

they were proposing here. 

CHAIRMAN FESMIRE: Any person wishing t o 

comment — 

COMMISSIONER OLSON: Right, because i t d i d n ' t 

r e a l l y — there wasn't anything i n the r u l e as proposed t o 

say what you do, what t h a t person needs t o do. 

MS. BADA: There are l o t s of n o t i c e requirements 

i n 14, but they're a l l p r e t t y s p e c i f i c t o t h e i r i n d i v i d u a l 

t h i n g . 

CHAIRMAN FESMIRE: Have you looked a t the CRI 

proposal? 

MS. BADA: This one? 

CHAIRMAN FESMIRE: Yeah. 

COMMISSIONER OLSON: Uh-huh. 

MS. BADA: There's hearing n o t i c e s , but they're 

more d i r e c t e d t o the — 

COMMISSIONER OLSON: Because, see, t h i s — the 
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whole i n t e n t of t h i s was t o be able t o grant an exception 

a d m i n i s t r a t i v e l y — 

MS. BADA: Yeah. 

COMMISSIONER OLSON: — i f they're not g e t t i n g a 

request f o r a hearing. 

MS. BADA: — hearing. 

COMMISSIONER OLSON: So i t ' s not a requirement t o 

have a hearing, and t h a t ' s the key. 

CHAIRMAN FESMIRE: Yeah, i f there's no o b j e c t i o n 

there's no need f o r a hearing, but we need t o make sure 

t h a t the proper people get n o t i c e and the o p p o r t u n i t y t o 

ob j e c t . 

COMMISSIONER BAILEY: But under paragraph (4) on 

page 15 i t r e q u i r e s a waiver from a l l persons t o whom 

n o t i c e i s re q u i r e d . 

COMMISSIONER OLSON: Paragraph (4) of the ~ 

COMMISSIONER BAILEY: — page 15 — 

MS. BADA: Which — 

COMMISSIONER OLSON: Yeah, t h a t was a c t u a l l y i n 

OCD's proposal. 

COMMISSIONER BAILEY: That's — yeah, but we've 

already agreed we don't have t o do t h a t . 

COMMISSIONER OLSON: Uh-huh. 

COMMISSIONER BAILEY: So t h a t p o r t i o n of CRI's 

proposal should be s t r i c k e n . 
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MS. BADA: So which p a r t s — 

COMMISSIONER OLSON: Well, i t ' s a c t u a l l y OCD's 

proposal, but — 

COMMISSIONER BAILEY: Whosever i t i s — 

COMMISSIONER OLSON: Right. 

COMMISSIONER BAILEY: — i t has t o be removed. 

COMMISSIONER OLSON: I don't t h i n k i t ' s necessary 

i f a l l these people are n o t i f i e d , there's not — I brought 

t h a t up i n the hearing, because they had — a t one p o i n t 

they s a i d , Well, i f you had gotten everybody t o sig n o f f on 

the waivers, but the other p o r t i o n s of the r e g u l a t i o n s are 

r e q u i r i n g t h a t you give n o t i c e — 

COMMISSIONER BAILEY: Yeah. 

COMMISSIONER OLSON: — so why are you g i v i n g 

n o t i c e i f you have t o get waivers? So I t h i n k we shouldn't 

s t r i k e the — 

MS. BADA: Well, and OCD proposed t h a t i n t h e i r 

r e d l i n e , t o take t h a t out, t o take the w r i t t e n - w a i v e r 

requirement out. 

COMMISSIONER OLSON: Okay, yeah. So we can 

s t r i k e t h a t . 

COMMISSIONER BAILEY: So i s t h i s — I j u s t want 

t o be c l e a r i n my mind. I s t h i s r e q u i r i n g every o n - s i t e 

b u r i a l — 

MS. BADA: No. 
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COMMISSIONER BAILEY: — t o be approved? 

CHAIRMAN FESMIRE: Except those t h a t are excepted 

by r u l e , t h a t are — 

MS. BADA: No, there i s no exception f o r o n - s i t e 

b u r i a l i n 15. I f you read i t , i t says except f o r the 

f o l l o w i n g . One of them i s subsection F. That's what I was 

p o i n t i n g out e a r l i e r . 

COMMISSIONER OLSON: Uh-huh. 

CHAIRMAN FESMIRE: Okay, say t h a t again? 

MS. BADA: There i s no exception a v a i l a b l e f o r 

o n - s i t e b u r i a l . 

COMMISSIONER OLSON: Look i n A.(1 ) , t h i r d 

sentence. 

CHAIRMAN FESMIRE: Okay. 

COMMISSIONER OLSON: Or t h i r d l i n e , excuse me. 

CHAIRMAN FESMIRE: Okay, subsection F, okay. 

COMMISSIONER BAILEY: So o n - s i t e b u r i a l s can go 

through w i t h o u t p u b l i c n o t i c e w i t h i n a h a l f - m i l e — 

MS. BADA: — exception, so the only o n - s i t e 

b u r i a l t h a t would be allowed i s whatever you've allowed i n 

s e c t i o n 10. 

COMMISSIONER OLSON: What she's saying, we've 

allowed an exception by r u l e . Those are the only ones t h a t 

would be allowed, i s what we're a l l o w i n g — the way t h i s i s 

w r i t t e n , we'd only be al l o w i n g exceptions by r u l e t o those 
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i n t h a t — those sections t h a t we're adopting t h e r e , 

because i t ' s s p e c i f i c a l l y exempting them from an exception, 

the way i t ' s w r i t t e n . 

COMMISSIONER BAILEY: From my understanding — 

l e t ' s q u i t using the word exception — 

COMMISSIONER OLSON: Uh-huh. 

COMMISSIONER BAILEY: — and j u s t say, Can we 

have o n - s i t e b u r i a l s w i thout having p u b l i c n o t i c e t o 

everybody w i t h i n a h a l f mile? 

MS. BADA: And have those t h a t you are a l l o w i n g 

i n s e c t i o n 10. 

CHAIRMAN FESMIRE: Which are — ? 

MS. BADA: Which are, they meet the landfarm 

standards or the one you've j u s t discussed, i f they meet 

the 250 — 

COMMISSIONER BAILEY: Okay, and those w i l l be 

allowed w i t h o u t — 

MS. BADA: Those would be allowed. 

COMMISSIONER OLSON: — wi t h o u t a hearing. 

COMMISSIONER BAILEY: Okay. 

CHAIRMAN FESMIRE: We've h i t a l u l l here. 

MS. BADA: So what do you want me t o do about 

notice? 

CHAIRMAN FESMIRE: Well, I — 

COMMISSIONER OLSON: Well, I t h i n k t h i s — maybe 
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i f we — i t seems l i k e the m a j o r i t y of CRI's proposal i s 

co n s i s t e n t w i t h some of our other r u l e s , so why don't we 

t r y t o use — 

MS. BADA: Why don't we go through t h a t — 

COMMISSIONER OLSON: You have testimony on t h i s , 

and t h i s was presented as p a r t of the hearing. 

MS. BADA: Why don't we go through what they're 

p r e s e n t i n g , and t e l l me what p a r t s of i t you want me t o 

adopt and which p a r t s you don't. 

CHAIRMAN FESMIRE: Okay. 

COMMISSIONER BAILEY: And t h i s would be used i n 

those cases where — 

MS. BADA: — where they're r e q u e s t i n g an 

exception t o — 

COMMISSIONER BAILEY: Don't — Please don't use 

t h a t word. 

MS. BADA: What 15 i s f o r i s , i f you go back and 

look a t A.(1) i t says when you can request an exception 

t h a t i s n ' t already provided f o r somewhere else i n the r u l e . 

And t h a t ' s when these n o t i c e requirements apply, when 

you're requesting something i n A.(1). 

COMMISSIONER BAILEY: Of — ? 

MS. BADA: 15, sec t i o n — 

COMMISSIONER BAILEY: Of 15.A.(1) — 

MS. BADA: Yeah. 
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COMMISSIONER BAILEY: — i f you want something 

d i f f e r e n t than what we've already t a l k e d about — 

MS. BADA: Right. 

COMMISSIONER BAILEY: — such as — 

MS. BADA: — somewhere else i n the r u l e s , r i g h t . 

So i f you want t o do — so — 

CHAIRMAN FESMIRE: I f you can't meet the tr e n c h 

b u r i a l standards t h a t we've t a l k e d about, the F.(1) — 

the — 

MS. BADA: No, i t would not be i n F.(1), because 

F.(1) i s not — 

CHAIRMAN FESMIRE: I t h i n k we're saying the same 

t h i n g , but — 

MS. BADA: Yeah. 

CHAIRMAN FESMIRE: — t h a t i s what I would c a l l 

exception — 

MS. BADA: Say you wanted a — l e t ' s see. Say 

you wanted an exception t o the l i n e r , j u s t f o r an example. 

COMMISSIONER BAILEY: Okay. 

MS. BADA: You can request i t here. 

COMMISSIONER BAILEY: Okay. 

MS. BADA: You want an exception t o an anchor 

t r e n c h , those type of t h i n g s . You'd request i t here, and 

t h i s i s the type of no t i c e you would have t o g i v e . 

CHAIRMAN FESMIRE: Okay, what i f I had a waste 
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t h a t was 200 miles from a f a c i l i t y , t h a t I wanted t o bury 

o n - s i t e i n a trench? I cannot get an exception t o t h a t . 

COMMISSIONER OLSON: Well, I — the way I — what 

I'm seeing here i s t h a t you can. Now i t ' s only r e f e r r i n g 

t o — 

MS. BADA: — (c) — 

COMMISSIONER OLSON: — ( 1 ) . ( c ) , which i s t h a t 

you've got t o comply w i t h the closure requirements and 

standards of 2.(F). I f the method f o r — 

MS. BADA: I don't know. 

COMMISSIONER OLSON: Let me — l e t me look a t 

t h i s a second. Because only — i t ' s only exempting 

( 1 ) • (c) . 

COMMISSIONER BAILEY: ( 1 ) . ( c ) of what part? 

COMMISSIONER OLSON: Of 13.F on page 12. 

COMMISSIONER BAILEY: Okay. 

MS. BADA: Oh, (1 ) . ( c ) — don't look a t t h i s one, 

go back and look a t — (1 ) . ( c ) was the surface-owner 

approval. 

COMMISSIONER OLSON: I n the o r i g i n a l ? 

MS. BADA: Yeah. 

COMMISSIONER OLSON: So you can get — i t ' s 

a l l o w i n g f o r — 

MS. BADA: So you're going t o have — 

COMMISSIONER OLSON: — an exception — 

STEVEN T. 
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MS. BADA: — t o r e v i s e t h a t . No, a c t u a l l y i t 

wasn't, because i f you couldn't get surface-owner approval 

before, you couldn't. So now you're going t o have t o 

decide whether you want t o . 

CHAIRMAN FESMIRE: Well, i t ' s a moot p o i n t , i s n ' t 

i t ? Because we're not r e q u i r i n g a surface owner who — 

MS. BADA: No, but the way the — the way 15 i s 

d r a f t e d , you're going t o decide whether you would want t o 

allow t h a t and, i f so, when. Because before they weren't. 

You had t o have surface-owner approval i f you wanted t o 

bury outside the 100-mile r a d i u s , and then there's no 

exception t o t h a t . 

COMMISSIONER OLSON: Right. 

MS. BADA: So the question now i s , do you want t o 

be able t o have exceptions f o r other types of — f o r on-

s i t e b u r i a l ? 

CHAIRMAN FESMIRE: And I t h i n k the answer i s yes, 

i s n ' t i t ? 

COMMISSIONER BAILEY: We want t o all o w o n - s i t e 

b u r i a l , which means a whole l o t of — 

CHAIRMAN FESMIRE: Well — 

COMMISSIONER BAILEY: — 15.A.(2) needs t o be 

rev i s e d . 

CHAIRMAN FESMIRE: — the only way we want t o 

allo w o n - s i t e b u r i a l i s by exception, e i t h e r the two 
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examples where they meet the closure standards, or by 

exception under t h i s process — 

COMMISSIONER OLSON: Or through — 

CHAIRMAN FESMIRE: — n o t i c e — 

COMMISSIONER OLSON: — hearing. 

CHAIRMAN FESMIRE: — or through hearing. 

COMMISSIONER OLSON: So I t h i n k what ~ Now i t ' s 

coming back t o me. The i n t e n t , I seem t o r e c a l l , of what 

OCD was lo o k i n g a t here was t h a t you can apply f o r an 

exception through hearing t o anything i n the r u l e except 

f o r the need f o r a permit and landowner approval. 

CHAIRMAN FESMIRE: Right --

MS. BADA: Yes. 

CHAIRMAN FESMIRE: — and now the l a t t e r i s — 

MS. BADA: I'm there, so you have t o — 

CHAIRMAN FESMIRE: — i s moot. 

MS. BADA: — decide how you want t o address i t . 

CHAIRMAN FESMIRE: Right. 

COMMISSIONER OLSON: And the reason the permit 

requirement came up was because of the issues t h a t came up 

w i t h the appeal we had before on Otero Mesa, t h a t they were 

t r y i n g t o use Rule 50 t o come back — 

CHAIRMAN FESMIRE: — t o bootstrap i n t o 21. 

COMMISSIONER OLSON: — t o bootstrap i n t o 21 and 

say, Hey, look, we can l i n k t o t h i s and get an exception, 
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when 21 d i d not allow f o r p i t s , p e r i o d , and they were 

t r y i n g t o use the exception process of 50 t o get a p i t 

under Rule 21. 

CHAIRMAN FESMIRE: Right. 

COMMISSIONER OLSON: And t h a t was the i n t e n t — I 

t h i n k the m a j o r i t y of the i n t e n t of t h a t language, t h a t you 

can't get an exception f o r — you need t o have a permit, 

you've got t o have a permit. 

Now what's i n your permit, you can get a l l kinds 

of d i f f e r e n t exceptions by hearing f o r . I'm okay w i t h 

t h a t , because I t h i n k t h a t ' s — you know, i f somebody comes 

up w i t h a b e t t e r idea or — 

MS. BADA: That doesn't n e c e s s a r i l y r e q u i r e 

hearing. 

COMMISSIONER OLSON: I t can have a hearing i f 

somebody — 

MS. BADA: Right. 

COMMISSIONER OLSON: — requests f o r i t . 

MS. BADA: Yeah. 

CHAIRMAN FESMIRE: Right, i f you get an o b j e c t i o n 

or a request f o r a hearing. 

MS. BADA: Right. 

COMMISSIONER OLSON: Right. 

CHAIRMAN FESMIRE: Or the D i r e c t o r sets one. 

MS. BADA: Right. 
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COMMISSIONER OLSON: Or — r i g h t . 

MS. BADA: So the question i s , do you want t o 

remove the reference t o sec t i o n F? 

CHAIRMAN FESMIRE: I t h i n k so, because — 

MS. BADA: Okay. 

CHAIRMAN FESMIRE: — we — you know, no 

exception t o the requirement t o a permit, but the l a t t e r 

p a r t i s moot because we no longer r e q u i r e landowner 

approval. We n o t i f y them, but we don't need an exception 

t o the n o t i f i c a t i o n . 

MS. BADA: Right. 

CHAIRMAN FESMIRE: And i t ' s broad enough — the 

exception p r o v i s i o n i s broad enough, f o r instance, i f you 

can't f i n d the landowner, then you could get an exception, 

and I t h i n k the exception p r o v i s i o n s are necessary f o r the 

r u l e t o f u n c t i o n adequately. 

COMMISSIONER OLSON: Uh-huh. 

CHAIRMAN FESMIRE: Okay? 

COMMISSIONER OLSON: Uh-huh. 

CHAIRMAN FESMIRE: Where are we at? 

COMMISSIONER OLSON: Well, we're ready t o go 

through C — 

MS. BADA: I t h i n k we're back t o A.(2) now. 

COMMISSIONER BAILEY: I thought we were j u s t 

t a l k i n g A.(2). 
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MS. BADA: No, we were back on A.(1 ) . 

(Laughter) 

COMMISSIONER OLSON: Well, I can — I mean, the 

f i r s t p a r t of CRI's proposals i s i n A . ( l ) , so t h a t one, 

we've already d e a l t w i t h t h a t . 

And i f we come down t o A.(2), I disagree w i t h 

t h e i r change on the f i r s t and second l i n e s of A.(2) t h a t 

goes towards subsurface owners and lessees, so you can — 

don't worry about t h a t one. I don't t h i n k t h a t ' s 

a p p r o p r i a t e . 

CHAIRMAN FESMIRE: Yeah, I — 

MS. BADA: So no t o the — 

COMMISSIONER OLSON: Right. 

MS. BADA: — f i r s t p a r t of ( 2 ) , the "and 

subsurface". Okay, and lessees. 

CHAIRMAN FESMIRE: And they r e f e r t o i t again i n 

the second p a r t . 

COMMISSIONER OLSON: Yeah. I don't have a 

problem w i t h the second, l a r g e r change, as long as you take 

out the subsurface owners and lessees. The h a l f - m i l e 

requirement i s the same as what's i n p a r t 36. 

MS. BADA: Okay. Do you want j u s t the surface 

owner where i t would be buried — Otherwise, you're 

expanding i t p o t e n t i a l l y t o adjacent surface owners. Do 

you want t o do that? 
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COMMISSIONER OLSON: Well, t h i s i s expanding t o 

one-half-of-a-mile radius. 

CHAIRMAN FESMIRE: But we've decided we don't 

have t o address the subsurface issue, because — 

MS. BADA: No, t h a t ' s subsurface, but surface 

owners. 

CHAIRMAN FESMIRE: Yes, I — 

COMMISSIONER OLSON: I — 

CHAIRMAN FESMIRE: ~ i s n ' t t h a t — 

MS. BADA: Because t h a t expands i t beyond j u s t 

the owner — p o t e n t i a l l y beyond the owner of j u s t the 

surface where the b u r i a l would take place. 

CHAIRMAN FESMIRE: Yeah, t h i s i s n o t i c e — 

MS. BADA: Okay. 

CHAIRMAN FESMIRE: — we're t e l l i n g them we're 

going t o bury i t . 

MS. BADA: Yeah. But what I'm asking i s , you 

want i t t o have — i t could p o t e n t i a l l y i n clude surface 

owners outside of the property, and I j u s t want t o make 

sure t h a t ' s what your i n t e n t i s . 

CHAIRMAN FESMIRE: Yes. 

MS. BADA: Okay. 

CHAIRMAN FESMIRE: That's my i n t e n t . 

Commissioner Bailey? 

COMMISSIONER BAILEY: That i s c o n s i s t e n t w i t h our 
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other n o t i c e requirements. 

COMMISSIONER OLSON: Uh-huh. 

MS. BADA: And so you want the county commission, 

c i t y o f f i c i a l s , a l l t h a t t o stay, r i g h t ? 

COMMISSIONER OLSON: Yeah, I t h i n k t h a t ' s — 

MS. BADA: Okay — 

COMMISSIONER OLSON: — w i t h — 

MS. BADA: — a l l r i g h t . 

COMMISSIONER OLSON: — p a r t 3 6 again. 

And then I d i d n ' t have a problem w i t h t h a t , on 

page 15, the f i n a l language, the f i n a l sentence they added 

under (2) t h a t says, The D i v i s i o n s h a l l d i s t r i b u t e n o t i c e 

of the a p p l i c a t i o n t o persons who have requested 

n o t i f i c a t i o n and s h a l l post n o t i c e of the a p p l i c a t i o n on 

the Environmental Bureau's web pages. That's — t h a t seems 

acceptable t o me. 

COMMISSIONER BAILEY: I t ' s c o n s i s t e n t . 

COMMISSIONER OLSON: I t ' s c o n s i s t e n t . 

And then looking a t ( 3 ) , again, I t h i n k I said 

before t h a t (3) seems t o c l a r i f y what t h a t person needs t o 

w i t h n o t i c e , and you can f i l e comments or request a hearing 

w i t h i n 30 days. And the request f o r hearing must set f o r t h 

the reasons why the hearing should be held, so t h a t a l l 

seems t o make — be a l o g i c a l — 

COMMISSIONER BAILEY: Okay, but i n (4) we de l e t e 
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language, w r i t t e n waivers from a l l persons. 

COMMISSIONER OLSON: Right. 

CHAIRMAN FESMIRE: Right. 

COMMISSIONER OLSON: And t h a t ' s — the OCD had 

proposed t o do t h a t . 

Now the p a r t I — coming down onto the f o u r t h 

l i n e where CRI had some changes about o b j e c t i o n and changed 

t o comments or request f o r a hearing, I t h i n k i f the Santa 

Fe o f f i c e receives no requests f o r a hearing — j u s t 

because you get comments doesn't mean you should set i t t o 

hearing. I f somebody wants a hearing, they should a c t u a l l y 

ask f o r i t . 

COMMISSIONER BAILEY: I ' l l agree w i t h t h a t . 

CHAIRMAN FESMIRE: Yes. 

COMMISSIONER OLSON: Yeah, so I t h i n k we accept 

t h e i r p o r t i o n there, except the p o r t i o n t h a t says 

comments.. 

MS. BADA: Right here. 

COMMISSIONER OLSON: A c t u a l l y up here. Uh-huh. 

And then i t was the same t h i n g down on — a 

couple l i n e s down, they had comment again. 

COMMISSIONER BAILEY: On paragraph ( 5 ) . 

COMMISSIONER OLSON: I t ' s s t i l l on t h e i r ( 4 ) . 

COMMISSIONER BAILEY: Oh, I see i t , okay. 

COMMISSIONER OLSON: Where — l e t ' s see here. 
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COMMISSIONER BAILEY: Well, i t ' s also the f i r s t 

l i n e of paragraph ( 5 ) . 

COMMISSIONER OLSON: And i t ' s on the next — i t ' s 

on l i n e 6 and l i n e 7, the references t h a t hearing i s based 

on comments. Again, t h a t should be s t r i c k e n . 

And on t h a t l i n e — one, two, t h r e e , f o u r , f i v e , 

s i x — seven, where they have comment or request, I t h i n k 

we j u s t keep request, because they have the same t h i n g 

about presenting issues, t h a t i f the D i r e c t o r determines 

t h a t the request has t e c h n i c a l m e r i t or t h a t t h e r e i s 

s i g n i f i c a n t p u b l i c i n t e r e s t , then the D i r e c t o r may — I 

don't t h i n k " s h a l l " should be i n the r e . And I t h i n k t h a t ' s 

c o n s i s t e n t w i t h everything else, i t ' s a d i s c r e t i o n a r y 

a c t i o n t o set a hearing. 

COMMISSIONER BAILEY: I agree. 

COMMISSIONER OLSON: And then they had a change 

a t the bottom, which was okay here. So t h a t gets us — 

t h a t ' s through ( 4 ) . I s everybody okay w i t h t h a t ? 

COMMISSIONER BAILEY: Yes. 

COMMISSIONER OLSON: Okay. Then i f we go t o 

CRI's number ( 5 ) , I d i d n ' t l i k e the comment t h a t — or the 

language they had proposed on the f i r s t l i n e , and were j u s t 

going t o add — or maybe i t would read l i k e t h i s : I f the 

D i r e c t o r does not determine t h a t a hearing i s necessary due 

t o the lack of t e c h n i c a l m e r i t , and then the r e s t of i t 
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reads the same, s i g n i f i c a n t p u b l i c i n t e r e s t or otherwise, 

then the Environmental Bureau of the D i v i s i o n ' s Santa Fe 

o f f i c e may grant the exception without a hearing, 

notwithstanding the f i l i n g of a request f o r hearing, and 

not excepting the other p o r t i o n s they had on l i n e t h r e e . 

And then on the l a s t l i n e , I thought t h a t t h a t 

was acceptable. 

MS. BADA: I f the D i r e c t o r does not determine 

t h a t a hearing i s necessary — because of? Or do you want 

t o take out the "not"? 

. . . t h a t a hearing i s necessary due t o — 

CHAIRMAN FESMIRE: Do we want t o — 

COMMISSIONER OLSON: Oh, I see what you're 

saying, I f the D i r e c t o r does not — That sounds funny. 

MS. BADA: Yeah. 

COMMISSIONER BAILEY: So you were saying on the 

very l a s t l i n e of 5 t o — 

MS. BADA: What i s i t ? 

COMMISSIONER BAILEY: — de l e t e comment — 

MS. BADA: Why don't we say i f the D i r e c t o r 

determines t h a t a hearing — 

COMMISSIONER OLSON: No, because ~ 

MS. BADA: — was not necessary — 

COMMISSIONER OLSON: — the purpose of t h i s i s 

t h a t there can be a mechanism f o r a d m i n i s t r a t i v e approval. 
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MS. BADA: I t h i n k i t ' s j u s t the lack of — 

COMMISSIONER OLSON: Uh-huh. Then t h a t — the 

bottom p a r t of t h a t , I t h i n k t h i s p a r t , the comment was 

okay because you're j u s t g i v i n g n o t i c e now t o people — 

MS. BADA: Yeah, who want i t . 

COMMISSIONER OLSON: — t h a t had an i n t e r e s t i n 

i t . 

CHAIRMAN FESMIRE: Right. 

COMMISSIONER OLSON: They've f i l e d comments. I f 

you f i l e d a comment, then he should a t l e a s t be informed 

t h a t there's a hearing on i t and maybe you want t o 

p a r t i c i p a t e a t t h a t p o i n t . 

So t h a t — I t h i n k where i t says a comment or 

requested a hearing i s okay r i g h t t h ere. I t f i t s w i t h i n 

the same i n t e n t . The key i s t h a t j u s t because you submit a 

comment doesn't mean you get a hearing. You a c t u a l l y have 

t o p h y s i c a l l y , i n w r i t i n g , request a hearing, r i g h t ? 

That's the way we worked through a l l the other — 

eve r y t h i n g else we have i n our r u l e s . 

And then I t h i n k t h a t — 

MS. BADA: Those you wouldn't, because t h a t would 

e l i m i n a t e — 

COMMISSIONER OLSON: Right. I t h i n k you don't 

accept those — the other changes t h a t CRI had i n B, and I 

t h i n k t h a t k i n d of c l a r i f i e s i t . 
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And maybe when counsel takes t h i s , she can j u s t 

check w i t h Rule 3 6 t o make sure we're being c o n s i s t e n t t o 

the extent t h a t i t can be, because i t ' s a l i t t l e d i f f e r e n t 

use. 

CHAIRMAN FESMIRE: Are we — Commissioner B a i l e y , 

are those changes acceptable t o you? 

COMMISSIONER BAILEY: Yes, they are. 

CHAIRMAN FESMIRE: They're acceptable t o me. 

Let's move on t o — 

COMMISSIONER OLSON: Just checking t o see i f 

anybody had anything else i n the — 

CHAIRMAN FESMIRE: The i n d u s t r y committee had 

several changes, but I don't t h i n k they're r e l e v a n t . As 

you were. They wanted t o s t r i k e A.(2) and ( 3 ) . 

COMMISSIONER OLSON: They j u s t — they d i d n ' t 

want t o have the p u b l i c n o t i c e and comment. I disagree 

w i t h t h a t . 

CHAIRMAN FESMIRE: Okay, are we ready t o move on 

t o B? 

COMMISSIONER OLSON: I t h i n k so. 

CHAIRMAN FESMIRE: Okay, th e r e were s e v e r a l , 

again, comments on B. 

MS. BADA: What about statewide t h a t CCAW wanted? 

CHAIRMAN FESMIRE: They came from CRI, the 

i n d u s t r y committee and the C i t i z e n s f o r Clean A i r and 
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COMMISSIONER OLSON: A c t u a l l y , counsel j u s t found 

one other item t h a t somebody else had brought up. 

MS. BADA: Ci t i z e n s f o r Clean A i r and Water had 

wanted the n o t i c e i n the paper t o be statewide, i n s t e a d of 

i n the county. 

COMMISSIONER BAILEY: I don't agree w i t h t h a t . 

CHAIRMAN FESMIRE: I don't t h i n k I do e i t h e r . 

Commissioner Olson, do you have a f e e l i n g on t h a t one way 

or the other? 

COMMISSIONER OLSON: I mean, I don't have a 

problem w i t h i t being i n the l o c a l area, because i f I 

r e c a l l , the n o t i c e also goes t o — I mean, i t goes t o so 

many people. 

CHAIRMAN FESMIRE: Yeah. 

COMMISSIONER OLSON: And i t also goes t o other 

persons t h a t may be d i r e c t e d , so... 

COMMISSIONER BAILEY: And i t ' s posted on the 

website. 

COMMISSIONER OLSON: Uh-huh. * 

COMMISSIONER BAILEY: I t ' s unnecessary. 

COMMISSIONER OLSON: I t h i n k t h a t ' s adequate. 

CHAIRMAN FESMIRE: People who are i n t e r e s t e d i n 

other p a r t s of the s t a t e are going on and mon i t o r i n g the 

website and — 
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COMMISSIONER BAILEY: Uh-huh. 

COMMISSIONER OLSON: And I would t h i n k they could 

request of the D i v i s i o n , j u s t s i m i l a r t o l i k e the WQCC 

ma i l i n g l i s t , t h a t i f some of these come up they wanted t o 

be n o t i c e d of them. I t h i n k the D i v i s i o n would do t h a t , 

wouldn't they? 

MS. BADA: I t h i n k i t already — 

CHAIRMAN FESMIRE: Yeah. 

MS. BADA: — says t h a t , r i g h t . 

CHAIRMAN FESMIRE: Counsel, d i d you have 

something else? 

MS. BADA: I t h i n k t h a t was i t , I was j u s t . . . 

CHAIRMAN FESMIRE: Okay, B, a l t e r n a t i v e closure 

methods. 

CRI wanted t o s t r i k e references t o 

19.15.17.13.B. (2) and D.(2). 

The i n d u s t r y committee wanted t o change the 

quote, "provides equivalent or b e t t e r p r o t e c t i o n " i n B.(1). 

B and B.(1) — closure methods s p e c i f i e d i n paragraphs (1) 

and (2) of sections B of 17.13. 

COMMISSIONER BAILEY: I don't t h i n k we need t o 

include i n d u s t r y committee's changes, because we r e j e c t e d 

those same changes e a r l i e r on — 

CHAIRMAN FESMIRE: Right. 

COMMISSIONER BAILEY: — and I t h i n k counsel w i l l 
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need t o re-work a l l the references anyway. 

COMMISSIONER OLSON: Just i n case she had nothing 

t o do f o r the next month or two. 

Okay. 

COMMISSIONER OLSON: So we have no changes t o 

B — 

CHAIRMAN FESMIRE: B . ( l ) or (2) appear t o be 

op e r a t i o n a l the way they are. 

. . . l i q u i d s i n a manner t h a t . . . 

COMMISSIONER OLSON: I mean, I don't have any 

problem w i t h the ind u s t r y ' s proposal f o r B.(1). That's 

what i t ' s a l l about. I t ' s — 

CHAIRMAN FESMIRE: Yeah. 

COMMISSIONER OLSON: — i f i t ' s p r o t e c t i v e of 

freshwater, p u b l i c h e a l t h and the environment, t h a t p r e t t y 

much comes from the s t a t u t e , so... 

CHAIRMAN FESMIRE: And we do want t o i n c e n t i v i z e 

i n n o v a t i o n and — 

COMMISSIONER OLSON: Right. 

CHAIRMAN FESMIRE: — th i n g s t h a t are of 

equi v a l e n t p r o t e c t i o n . 

What about B.(2)? Again, the i n d u s t r y committee 

had some approvals — had some — 

COMMISSIONER OLSON: Where d i d you get t h a t ? 

CHAIRMAN FESMIRE: — a comment — 
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COMMISSIONER OLSON: This i s okay. 

Are we on B.(2)? 

CHAIRMAN FESMIRE: B.(2). They wanted t o — 

t h e i r change, t o me, doesn't add or — doesn't r e a l l y 

change anything. They want t o change i t from — t o , "or 

reuse the l i q u i d s i n an approved manner", instead of t h a t 

the Environmental Bureau i n the D i v i s i o n ' s Santa Fe o f f i c e 

approves. 

COMMISSIONER BAILEY: Nicer language. 

CHAIRMAN FESMIRE: Well, I — 

COMMISSIONER OLSON: I n an OCD-approved manner, 

maybe. Just — when you say approved — 

MS. BADA: Doesn't say — 

COMMISSIONER OLSON: — who has approved i t ? 

MS. BADA: — who's doing i t . 

CHAIRMAN FESMIRE: Yeah. No, I t h i n k — I t h i n k 

we want those coming t o the Santa Fe o f f i c e . I don't t h i n k 

we want the o p t i o n i n the f i e l d on those, because t h i s — 

Like I s a i d , we're looking a t inn o v a t i v e procedures here, 

and I don't t h i n k we'd have the e x p e r t i s e i n the f i e l d t o 

— perhaps we wouldn't have the e x p e r t i s e i n the f i e l d t o 

evaluate t h a t , so I ' d k i n d of l i k e t o leave t h a t the way i t 

i s . 

COMMISSIONER OLSON: Right, and t h i s i s f o r 

a l t e r n a t i v e closure methods as w e l l — 
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CHAIRMAN FESMIRE: Right. 

COMMISSIONER OLSON: — which I t h i n k we had 

agreed before would be done i n the Santa Fe o f f i c e . 

The only p a r t they d i d have I thought t h a t was 

okay, was, they d i d want t o s t r i k e the word " a l l " . I t h i n k 

we had done t h a t . I t ' s " a l l l i q u i d s " versus j u s t " s h a l l 

remove l i q u i d s " — 

CHAIRMAN FESMIRE: Yes. 

COMMISSIONER OLSON: — because we d i d accept 

t h a t e a r l i e r i n another p o r t i o n of the regs. 

MS. BADA: Well, we d i d f o r tanks. Does t h i s 

apply s p e c i f i c a l l y f o r tanks? 

CHAIRMAN FESMIRE: Okay — 

COMMISSIONER OLSON: Right. 

CHAIRMAN FESMIRE: On B.(3), i s there any 

o b j e c t i o n t o going t o B.(3)? 

The C i t i z e n s had a small change, I t h i n k , and I 

t h i n k i t has t o do w i t h j u s t the or d e r i n g of two words, but 

I want t o check and make sure. 

COMMISSIONER BAILEY: The f i r s t l i n e , there's the 

ex t r a " o f " before " s a t i s f a c t i o n " . 

CHAIRMAN FESMIRE: They want t o s t r i k e — No, I 

was wrong, they want t o s t r i k e the phrase, "treatment using 

best demonstrated a v a i l a b l e technology", so t h a t i t would 

be "waste minimiz a t i o n ; reclamation; reuse; c y c l i n g [ s i c ] 
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or r e d u c t i o n i n a v a i l a b l e contaminant c o n c e n t r a t i o n 1 1 . 

I don't t h i n k I'm predisposed t o do t h a t , because 

I t h i n k again we're t r y i n g t o i n c e n t i v i z e some s o r t of 

a l t e r n a t i v e s or i n c e n t i v e , i n n o v a t i o n , and I don't t h i n k 

t h a t ' s --

COMMISSIONER BAILEY: I agree w i t h you. 

COMMISSIONER OLSON: I agree. 

CHAIRMAN FESMIRE: I t h i n k t h a t ' s too 

r e s t r i c t i v e . 

And I d i d not get any comments on B.(4). Does 

anybody have any comments on B.(4)? 

COMMISSIONER OLSON: I don't. 

CHAIRMAN FESMIRE: Okay, going t o 16. Guys, 

we're on the home s t r e t c h . 

16.A, the i n d u s t r y committee suggested t h a t we 

provide deadlines f o r the OCD i n 16.A. 

...may approve, deny or approve an a p p l i c a t i o n 

w i t h c o n d i t i o n s . I f the D i v i s i o n denies an a p p l i c a t i o n . . . 

MS. BADA: Do you want t o have t o hear e v e r y t h i n g 

they haven't approved w i t h i n 60 days? 

CHAIRMAN FESMIRE: I s t h a t the recommendation? 

MS. BADA: Yes. 

CHAIRMAN FESMIRE: I have a very s e l f i s h reason 

f o r not wanting t o provide a b e n e f i t t o f l o o d i n g t he 

Environment Bureau. But at the same time I see t h e i r p o i n t 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

5445 

about, you know, needing a — But you know what, given our 

budget s i t u a t i o n I don't t h i n k t h a t we can — we could put 

those k i n d of c o n s t r a i n t s on the OCD, so I'm going t o pass 

on t h a t one, I t h i n k . 

Counsel — I mean, Commissioner? 

COMMISSIONER BAILEY: I s i t p o s s i b l e t o put any 

ki n d of t i m i n g on there so t h a t i n d u s t r y i s assured t h a t 

t h e i r a p p l i c a t i o n doesn't wind up on the f l o o r f o r two 

years l i k e Wayne was t a l k i n g about? 

MS. BADA: Well, what you're assuming i s t h e i r 

a p p l i c a t i o n i s complete. And r i g h t now you have no 

determine of whether i t ' s a d m i n i s t r a t i v e l y complete. 

COMMISSIONER BAILEY: So a f t e r t h e i r language of 

w i t h i n 60 days of r e c e i p t of a complete a p p l i c a t i o n , so 

t h a t you don't get j u s t these minimal a p p l i c a t i o n s sent i n 

t o set the time. 

COMMISSIONER OLSON: But then you p r e t t y much 

have t o review i t w i t h i n 60 days t o see i f i t ' s complete. 

MS. BADA: And you're going t o have t o say what's 

— what i s a d m i n i s t r a t i v e l y complete. 

COMMISSIONER OLSON: Uh-huh. 

CHAIRMAN FESMIRE: We've set up the process 

somewhere, we have f o r something, and I can't remember 

what. 

MS. BADA: You do i n your surface waste r u l e . 
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CHAIRMAN FESMIRE: Right. 

MS. BADA: I don't know t h a t you do i n t h i s r u l e . 

COMMISSIONER OLSON: I know t h i s has been p a r t of 

an issue t h a t ' s been going on f o r q u i t e some time a t the 

L e g i s l a t u r e w i t h f i x e d times f o r permit issuance, and i t ' s 

come up a number of times where they've been t r y i n g t o set 

f i x e d l i m i t s down on our WQCC permits, which we have 

objected t o , because we're u s u a l l y t r y i n g t o work through a 

problem w i t h the Applica n t , and we don't normally deny 

A p p l i c a t i o n s , and — extremely rar e circumstance has a 

permit even ever been denied by — a WQCC perm i t , under the 

r e g u l a t i o n s . 

And so our goal i s always t o s i t here and t r y t o 

work out and get something t h a t ' s approvable and not deny 

a p p l i c a t i o n s . Because i f we had a time l i m i t , I know w i t h 

us i t had t o come through, and we had no time t o get t o i t , 

and they're not g i v i n g us in f o r m a t i o n t o say, w e l l , s o r r y , 

i t ' s denied, and submit i t again some other time. And I 

don't t h i n k t h a t ' s a good mechanism f o r anybody t o get 

i n t o . 

Because e s s e n t i a l l y t h a t ' s what happened here, 

what happened here. I f i t came i n and the D i v i s i o n doesn't 

l i k e i t , the a p p l i c a n t i s n ' t addressing t h e i r concerns, 

then they deny i t , and t h a t doesn't — I don't t h i n k t h a t ' s 

t o t h e i r b e n e f i t t o get something i n there t h a t ' s 
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p r o t e c t i v e and have i t done r i g h t , so... 

COMMISSIONER BAILEY: But the other f l i p side i s , 

i f you can determine t h a t i t ' s a complete a p p l i c a t i o n — 

COMMISSIONER OLSON: Right. 

COMMISSIONER BAILEY: — and i t gets denied i n 60 

days, w e l l then they have the o p p o r t u n i t y t o r e s e t the 

clock by reworking t h e i r a p p l i c a t i o n — 

COMMISSIONER OLSON: Uh-huh. 

COMMISSIONER BAILEY: — and then sending i n a 

complete a p p l i c a t i o n . And then the clock s t a r t s again — 

COMMISSIONER OLSON: Uh-huh. 

COMMISSIONER BAILEY: — which I t h i n k would 

probably be b e t t e r customer service than l e t t i n g i t s i t on 

the f l o o r f o r an undetermined amount of time. 

COMMISSIONER OLSON: I agree. I n some ways you 

do want t o be responsive as being the, you know, p u b l i c 

servants and a c t i n g i n a t i m e l y manner, but i t ' s got t o be 

done i n a way t h a t ' s r e a l i s t i c . 

Also though, I t h i n k , given budget c o n s t r a i n t s 

and i f you're not — i f you're given a task t o do and 

you're not given adequate budget t o do i t , i t ' s k i n d of 

hard t o expect the agency t o beat time frames — 

COMMISSIONER BAILEY: But i f you — 

COMMISSIONER OLSON: — as w e l l . 

COMMISSIONER BAILEY: — deny the a p p l i c a t i o n , 
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then t h a t ' s o f f of your desk, t h a t ' s gone — 

COMMISSIONER OLSON: Uh-huh. 

COMMISSIONER BAILEY: — and the r e s p o n s i b i l i t y 

goes back t o the operator t o do i t r i g h t again. 

COMMISSIONER OLSON: Uh-huh. 

CHAIRMAN FESMIRE: Yeah but, you know, there's an 

i n c e n t i v e there t o be h y p e r c r i t i c a l instead o f , l i k e B i l l 

s a i d , working t h i n g s out, you know, j u s t l o o k i n g f o r an 

excuse t o deny i t , and I've had a recent bout of t h i s . 

So I do see the p o i n t , but I don't know how t o 

accomplish what i n d u s t r y i s t r y i n g t o accomplish w i t h o u t 

p u t t i n g the OCD i n a bind t h a t i s — l i k e I s a i d , having 

seen the vagaries of some of the funding decisions t h a t 

could put us i n a r e a l bind or put us i n a p o s i t i o n where 

we j u s t have t o disapprove what would otherwise be minor 

problems i n an a p p l i c a t i o n , and r e t u r n them t o get them o f f 

t h e i r desk. 

So I — I would leave i t the way i t i s — 

COMMISSIONER OLSON: Because t o me — 

CHAIRMAN FESMIRE: — but I do see the p o i n t . 

COMMISSIONER OLSON: — i t almost seems l i k e t h i s 

i s coming t o an o v e r a l l issue i n general, f o r issuance of 

anything t h a t comes through the agency. I t seems l i k e i f 

you were going t o do t h a t , i t probably should be looked, 

maybe, a t — on an o v e r a l l basis towards what's going on 
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f o r a l l p e r m i t t i n g a c t i o n s , versus j u s t one — one type of 

permit. 

I mean, even — I t h i n k l i k e APDs are t h i n g s t h a t 

i n d u s t r y d e f i n i t e l y wants, you know, a quick turnaround. 

I f you don't — I'm sure i f you don't have i t coming f a i r l y 

q u i c k l y you're g e t t i n g c a l l s , so... 

CHAIRMAN FESMIRE: I mean, I do see the p o i n t , 

but I — there's a counterpoint t o i t t h a t ' s e q u a l l y 

compelling t o me. 

Good enough? 

COMMISSIONER BAILEY: I'm outvoted, t h a t ' s f i n e . 

COMMISSIONER OLSON: Yeah, l e a v i n g i t as i s . 

CHAIRMAN FESMIRE: Okay, t h a t was 16.A. 

The next comment I've got i s 16.E. Has anybody 

got anything before that? 

COMMISSIONER OLSON: That's the next one I see. 

CHAIRMAN FESMIRE: Both the C i t i z e n s and — f o r 

c l a r i f i c a t i o n on the record, because I'm too lazy t o say 

New Mexico C i t i z e n s f o r Clean A i r and Water, I've been 

a b b r e v i a t i n g i t C i t i z e n s , I do not mean t o disparage 
<9 

anybody's c i t i z e n s h i p or lack t h e r e o f . 

C i t i z e n s have a comment. They should — they 

propose t o add the sentence, any m o d i f i c a t i o n t h a t i s 

equi v a l e n t t o an exception of any paragraph of 19.15.17 

NMAC s h a l l be subject t o the n o t i c e and approval procedures 
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r e q u i r e d f o r an exception. 

CRI has a s i m i l a r but not e x a c t l y the same 

proposal t o put i n the same place: The p r o v i s i o n s of 

subsection A of 19.15.17.15 NMAC s h a l l apply t o 

a p p l i c a t i o n s f o r m o d i f i c a t i o n s of a permit t h a t proposed an 

exception t o a requirement or p r o v i s i o n of 19.15.17. 

So what are we saying here? 

...15.17 — 17 i s the t r a n s i t i o n a l p r o v i s i o n s we 

haven't gotten t o yet. 

MS. BADA: No, t h i s i s the e n t i r e p a r t . 

COMMISSIONER OLSON: This i s the e n t i r e p a r t . 

CHAIRMAN FESMIRE: Oh, the e n t i r e p a r t , you're 

r i g h t . 

COMMISSIONER OLSON: I t h i n k what they're 

concerned about i s t h a t i f somebody comes back l a t e r , 

submits a m o d i f i c a t i o n t h a t ' s a c t u a l l y more l i k e an 

exception and can get i t approved as a m o d i f i c a t i o n when 

they couldn't have got i t approved as an exception, you 

know, or they bypass the n o t i c e p r o v i s i o n s and ev e r y t h i n g 

else t h a t goes along w i t h i t . 

I t h i n k what they're t r y i n g t o say here i s j u s t 

t h a t i f you come back and modify, i f i t ' s equal t o — i t ' s 

l i k e an exception, then i t s t i l l needs t o go through the 

n o t i c e and approval procedures. 

I d i d n ' t have a problem w i t h i t , myself. I t was 
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j u s t t r y i n g t o c l a r i f y what the i n t e n t of the r u l e was. 

COMMISSIONER BAILEY: Because i f i t a p p l i e s t o 

those c o n d i t i o n s t h a t would r e q u i r e n o t i c e — 

COMMISSIONER OLSON: Uh-huh. 

COMMISSIONER BAILEY: — then l e t ' s not l e t them 

s h o r t - c i r c u i t i t . 

COMMISSIONER OLSON: Right. 

CHAIRMAN FESMIRE: To me, the C i t i z e n s ' p r o v i s i o n 

seems a l i t t l e c l e a r e r . Does t h a t — 

COMMISSIONER OLSON: I l i k e d , a c t u a l l y , the 

C i t i z e n s ' p r o v i s i o n b e t t e r myself, which reads t h a t any 

m o d i f i c a t i o n t h a t i s equivalent t o an exception of any 

paragraph of 19.15.17 NMAC s h a l l be subject t o n o t i c e and 

approval procedures required f o r an exception. I t seemed a 

l i t t l e c l e a r e r than the language t h a t was provided by CRI. 

COMMISSIONER BAILEY: Okay. 

COMMISSIONER OLSON: I s t h a t okay? 

CHAIRMAN FESMIRE: I t ' s okay w i t h me. 

COMMISSIONER BAILEY: Okay. 

COMMISSIONER OLSON: Are you okay w i t h t h a t ? 

MS. BADA: (Nods) 

CHAIRMAN FESMIRE: Okay, everybody seems happy 

w i t h F, t r a n s f e r of a permit. 

We d i d get a comment on G from the i n d u s t r y 

committee concerning e-mail or equivalent communications. 
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MS. BADA: W r i t t e n i s w r i t t e n . 

CHAIRMAN FESMIRE: Pardon? 

MS. BADA: I said, w r i t t e n i s w r i t t e n . 

COMMISSIONER OLSON: I s n ' t e-mail w r i t t e n ? 

MS. BADA: Yes, i t i s . 

COMMISSIONER BAILEY: But I j u s t read r e c e n t l y 

some n a t i o n a l question whether or not e-mails were 

considered on the same l e v e l as other w r i t t e n m a t e r i a l s . 

That was w i t h i n the s t a t e , wasn't i t ? That was i n the news 

l a t e l y , so I t h i n k t h e i r c l a r i f i c a t i o n may be a l l necessary 

because of t h a t question t h a t ' s been i n the news l a t e l y . 

CHAIRMAN FESMIRE: What they're wanting i s a 

l i t t l e e a r l i e r — I t h i n k the e-mail would provide a l i t t l e 

e a r l i e r n o t i f i c a t i o n t o the a p p l i c a n t of approval, but — 

COMMISSIONER OLSON: But i t ' s not r e q u i r i n g . I t 

says y o u ' l l do i t by w r i t t e n statement, e-mail or — 

whether — 

MS. BADA: Why don't we j u s t say t h a t — i f 

t h a t ' s what they're worried about, why don't we say w r i t t e n 

statements include e-mail? 

CHAIRMAN FESMIRE: Well, l e t me see what they say 

i n the wri t e u p . I — 

COMMISSIONER OLSON: According t o t h e i r w r i t e u p , 

they want t o j u s t provide formal a u t h o r i z a t i o n f o r the use 

of these a l t e r n a t i v e s . I t ' s f i n e w i t h me. 
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COMMISSIONER BAILEY: To go ahead and include 

e-mail or equivalent? 

COMMISSIONER OLSON: Uh-huh. 

MS. BADA: But we have other places saying 

w r i t t e n statement i n other r u l e s , and I don't want t o make 

people t h i n k t h a t because we're saying — adding as an 

a d d i t i o n , t h a t t h a t doesn't include e-mail. 

I ' d be more comfortable saying t h a t a w r i t t e n 

statement includes e-mail. 

COMMISSIONER OLSON: I mean, r i g h t now a t the 

Environment Department f o r our discharge p e r m i t t i n g , we 

accept e-mail. I t ' s l i k e w r i t t e n statements, so I don't 

know t h a t i t ' s — you p r i n t i t o f f and you — i t goes i n 

the f i l e , you know? So... 

COMMISSIONER OLSON: But — 

MS. BADA: — be comfortable adding, you know, 

here t h a t a w r i t t e n statement includes e-mail. 

CHAIRMAN FESMIRE: Yeah. 

COMMISSIONER OLSON: Uh-huh. 

COMMISSIONER BAILEY: Okay. 

CHAIRMAN FESMIRE: Let's do i t t h a t way — 

COMMISSIONER BAILEY: So long as i t ' s — 

COMMISSIONER OLSON: — t h a t ' s f i n e . 

COMMISSIONER BAILEY: — c l a r i f i e d here t h a t i t 

i s . 
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CHAIRMAN FESMIRE: Okay. Boy, I f e e l l i k e we're 

coasting now. And we are t o 17, are we not? 

COMMISSIONER BAILEY: Yes. Well, i n d u s t r y has 

suggested a new sect i o n of 16, H — 

CHAIRMAN FESMIRE: Oh, yeah. 

COMMISSIONER OLSON: Uh-huh. 

COMMISSIONER BAILEY: — so t h a t hearings are 

conducted according t o p a r t 14. 

CHAIRMAN FESMIRE: And what's the reason f o r 

t h a t ? 

MS. BADA: Looks l i k e they want t o be sure t h a t 

i t r e a l l y does. I mean, t h a t ' s what we would use, but... 

CHAIRMAN FESMIRE: They j u s t want t o c l a r i f y t h a t 

i t ' s not a rulemaking hearing, huh? 

COMMISSIONER OLSON: That doesn't in c l u d e n o t i c e 

p r o v i s i o n s , does i t ? 

MS. BADA: Just whether you f e e l i t ' s necessary 

or not. Doesn't h u r t anything. 

CHAIRMAN FESMIRE: Doesn't change anything 

e i t h e r . 

COMMISSIONER BAILEY: I f i t c l a r i f i e s i t i n t h e i r 

mind, okay? 

CHAIRMAN FESMIRE: I t ' s okay w i t h me. 

COMMISSIONER BAILEY: Sure. 

CHAIRMAN FESMIRE: I f you're more comfortable 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

5455 

w i t h i t ? 

MS. BADA: Doesn't matter. 

CHAIRMAN FESMIRE: You might check and make sure 

t h a t t h a t i s the adj u d i c a t o r y hearings p r o v i s i o n s . 

MS. BADA: I'm p r e t t y sure i t i s . 

COMMISSIONER OLSON: I n i t i a t i n g — 1206 i s 

i n i t i a t i n g — 

CHAIRMAN FESMIRE: Commissioner Olson d i d , so... 

COMMISSIONER OLSON: Yeah. 

CHAIRMAN FESMIRE: Okay. T r a n s i t i o n a l 

p r o v i s i o n s . 

The i n d u s t r y committee had several changes i n A. 

A, they wanted t o change i t t o " a p p l i c a t i o n s 

f o r " instead of "unlined temporary p i t s are p r o h i b i t e d " — 

This proposal recommended m o d i f i c a t i o n p r o h i b i t s 

a p p l i c a t i o n s f o r unlined temporary p i t s a f t e r the r u l e ' s 

e f f e c t i v e dates. Unlined temporary p i t s are phased out i n 

accordance w i t h proposed 17.15.17.13. This avoids a 

c o n f l i c t between the pr o v i s i o n s and the need f o r approved 

closure plans. 

I s t h a t correct? 

There were — you know, I t h i n k they've got a 

p o i n t — 

COMMISSIONER OLSON: I t h i n k they do. 

CHAIRMAN FESMIRE: — because we are going t o 
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p r o h i b i t u n l i n e d p i t s f o r two years. 

COMMISSIONER OLSON: This i s only f o r temporary 

p i t s . 

CHAIRMAN FESMIRE: Yeah. A f t e r — So I t h i n k we 

need the word " a p p l i c a t i o n — " 

COMMISSIONER OLSON: I f you come down t o A. ( 3 ) , 

13.A.(3), an e x i s t i n g u n lined temporary p i t s h a l l be closed 

w i t h i n t hree months a f t e r the e f f e c t i v e date. So I t h i n k 

they're r i g h t . 

CHAIRMAN FESMIRE: Yeah. So as of the e f f e c t i v e 

date a p p l i c a t i o n s . . . 

COMMISSIONER OLSON: Uh-huh. 

CHAIRMAN FESMIRE: I n B, the i n d u s t r y committee 

wanted t o change 30 t o 90. 

The operator of an e x i s t i n g o p e r a t i o n t h a t i s 

re q u i r e d t o close pursuant t o paragraphs ( 1 ) , ( 2 ) , (3) or 

(4) of subsection A of 13 — What i s A of 13? 

COMMISSIONER OLSON: That's those same time 

requirements. 

MS. BADA: These are the ones we discussed 

yesterday — 

COMMISSIONER OLSON: Uh-huh. 

CHAIRMAN FESMIRE: Uh-huh. 

MS. BADA: — on the unl i n e d permanent p i t s . So 

I t h i n k t h a t ' s already — we already addressed i t . 
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CHAIRMAN FESMIRE: Okay. So do we need t o s t r i k e 

B? 

MS. BADA: No. 

CHAIRMAN FESMIRE: Okay, j u s t make i t conform t o 

what we — 

MS. BADA: Yeah, j u s t whether — whether you want 

t o change the 30 t o 90. 

CHAIRMAN FESMIRE: Okay. 

I n C — I don't want t o change i t from 30 t o 90. 

Commissioner Bailey, do you have a — 

COMMISSIONER BAILEY: No, I t h i n k we agreed on 3 0 

yesterday. 

COMMISSIONER OLSON: I thought we d i d . 

CHAIRMAN FESMIRE: On C, the i n d u s t r y committee 

wants t o allow 180 days f o r m o d i f i c a t i o n s and 18 months t o 

comply. 

The OCD recommends w i t h i n two years — Did we 

change t h i s yesterday also? 

MS. BADA: No. 

CHAIRMAN FESMIRE: I t h i n k we've already added 

t h i s . What they're t r y i n g t o do i s e s t a b l i s h a — t o meet 

the standard. 

COMMISSIONER OLSON: They seem t o be k i n d of r e ­

o r d e r i n g i t — 

MS. BADA: Yeah. 
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COMMISSIONER OLSON: — somewhat by t a k i n g i t o f f 

the bottom and p u t t i n g i t up f r o n t . 

MS. BADA: Yeah, and then they put i n a time. 

COMMISSIONER OLSON: And then they put i n some 

time frames as w e l l , which i s probably not a bad idea, t o 

have a time frame f o r t h a t instead of j u s t being open-

ended. 

MS. BADA: I t already does. Somehow they're 

c o n f i n i n g them. Let's see what they say here — 

CHAIRMAN FESMIRE: Okay, i f we should i n c l u d e a 

time l i m i t , are the 180 days and 18 months — do we want t o 

incl u d e — 

MS. BADA: Yeah, what they're wanting t o do i s 

the same discussion we had yesterday. 

CHAIRMAN FESMIRE: Right. 

MS. BADA: Instead of saying w i t h i n two years you 

have t o have done i t , they want t o make i t 18 months 

from — 

CHAIRMAN FESMIRE: — the day — 

MS. BADA: — when they've received the permit. 

CHAIRMAN FESMIRE: And we've already made t h i s 

d e c i s i o n — 

MS. BADA: No — 

CHAIRMAN FESMIRE: — don't we j u s t need t o — 

MS. BADA: — we d i d n ' t , I don't t h i n k . We 
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d i d n ' t discuss l i n e d permanent p i t s , we t a l k e d about 

u n l i n e d — the l i n e d ones t h a t already e x i s t . 

And I don't disagree t h a t t h e r e should be a time 

l i m i t f o r s u b m i t t i n g your permit request, i t ' s j u s t a 

matter of whether you want the time f o r doing i t t o run 

from the permit's issuance. 

CHAIRMAN FESMIRE: I swear we've already — 

MS. BADA: Well, you t a l k e d about a s i m i l a r t h i n g 

yesterday i n regard t o — 

COMMISSIONER OLSON: Uh-huh. 

MS. BADA: — unl i n e d p i t s , but you haven't 

discussed i t w i t h regard t o l i n e d p i t s . That's — 

CHAIRMAN FESMIRE: And — 

MS. BADA: I t ' s e s s e n t i a l l y the same request. 

CHAIRMAN FESMIRE: Can we get t h i s t o conform 

w i t h what we decided yesterday? 

MS. BADA: No, because t h i s i s i n a matter of 

discharge i n t o — 

CHAIRMAN FESMIRE: Yes, t h i s i s cl o s u r e . Okay, 

i t ' s coming — 

COMMISSIONER OLSON: I t ' s something t h a t was 

allowed, s p e c i f i c a l l y allowed, permitted or r e g i s t e r e d . 

CHAIRMAN FESMIRE: Right. 

COMMISSIONER BAILEY: For 13.A d i d n ' t we say t h a t 

they had t o submit the closure plan w i t h i n s i x months, 
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cease discharges w i t h i n two years and closure w i t h i n three? 

I have those notes — 

MS. BADA: Yeah, we d i d f o r u n l i n e d — 

COMMISSIONER BAILEY: — i n the margins here. 

MS. BADA: — yeah. 

CHAIRMAN FESMIRE: For un l i n e d , p e r m i t t e d and 

r e g i s t e r e d — 

MS. BADA: This i s going t o — 

CHAIRMAN FESMIRE: — permit or r e g i s t e r e d . 

MS. BADA: — c o n s t r u c t i o n requirements. 

COMMISSIONER OLSON: And t h i s i s f o r l i n e d p i t s 

too — 

MS. BADA: Yeah. 

COMMISSIONER OLSON: — i n other words, t h i s 

i s n ' t u n l i n e d . So i f they were permitted, r e g i s t e r e d , 

l i n e d p i t s , i s i t r e a l l y — A c t u a l l y , I don't know i f I've 

r e a l l y got a problem w i t h t h e i r proposal, because they're 

l i n e d — already l i n e d u n i t s anyway, and — 

COMMISSIONER BAILEY: And they're already 

p e r m i t t e d , OCD has already — 

COMMISSIONER OLSON: Right. 

COMMISSIONER BAILEY: — reviewed them. 

COMMISSIONER OLSON: Right. 

CHAIRMAN FESMIRE: Okay, I could accept t h a t too. 

COMMISSIONER BAILEY: So incorporate i t — 
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MS. BADA: I f they have t o go back and modify 

c o n s t r u c t i o n — t h a t ' s e s s e n t i a l l y what the — 

COMMISSIONER OLSON: Well, they need t o request a 

m o d i f i c a t i o n . 

MS. BADA: No, but i t r e a l l y does — r e q u i r e them 

t o go back and comply w i t h c o n s t r u c t i o n requirements, when 

you look a t the o r i g i n a l proposal. 

COMMISSIONER BAILEY: But i t ' s a f t e r — 18 months 

a f t e r OCD approval of the m o d i f i c a t i o n t o t h e i r already-

approved f a c i l i t y . 

CHAIRMAN FESMIRE: See, I don't see the urgency 

we had yesterday, because these are — 

COMMISSIONER BAILEY: Yeah. 

CHAIRMAN FESMIRE: — these are — 

COMMISSIONER OLSON: Uh-huh — 

CHAIRMAN FESMIRE: — these l i n e d , p e r m i t t e d — 

COMMISSIONER OLSON: — r i g h t . 

MS. BADA: So you're okay w i t h the language then? 

COMMISSIONER BAILEY: Just go ahead and 

inc o r p o r a t e the whole thing? 

CHAIRMAN FESMIRE: Yeah — w e l l , I don't have a 

problem w i t h the i n d u s t r y proposal. 

COMMISSIONER BAILEY: Right. 

COMMISSIONER OLSON: Yeah, I don't e i t h e r . 

CHAIRMAN FESMIRE: Yeah. 
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I n D — 

MS. BADA: I t ' s the same k i n d of t h i n g , r i g h t ? 

CHAIRMAN FESMIRE: — one year f o r operators of 

below-grade tanks t o comply. 

COMMISSIONER OLSON: I t ' s a — i t i s a tank, so 

— I mean, i t — my b i g concern i s on the t h i n g t h a t ' s 

u n l i n e d t h a t ' s out there. 

CHAIRMAN FESMIRE: Yeah. I've got no problem 

w i t h t h a t too, I j u s t t h i n k i t might buy us some f r i e n d s . 

COMMISSIONER BAILEY: So adopt i n d u s t r y 

proposal — 

CHAIRMAN FESMIRE: Yes. 

COMMISSIONER BAILEY: — f o r D? 

CHAIRMAN FESMIRE: That's okay w i t h me. What 

about you, B i l l ? 

COMMISSIONER OLSON: That's f i n e w i t h me. 

CHAIRMAN FESMIRE: Okay. E . ( l ) , (2) and ( 3 ) . 

They wanted t o be s p e c i f i c about the references i n NMAC. 

MS. BADA: Brad t a l k e d about t h i s , and he had 

some concern. I can't remember what i t was. 

CHAIRMAN FESMIRE: Do you remember when — where 

he t a l k e d about i t ? 

MS. BADA: I j u s t know i t was an issue. 

CHAIRMAN FESMIRE: I t h i n k he agreed w i t h i t , 

because they say he d i d . 
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CHAIRMAN FESMIRE: Did he t a l k — i n h i s r e b u t t a l 

testimony? 

MS. BADA: That's — no, i n h i s cross-exam. They 

sa i d , Mr. Jones i n h i s cross-examination agreed t h a t these 

were the r e l e v a n t o p e r a t i o n a l and closure p r o v i s i o n s . 

CHAIRMAN FESMIRE: Okay, h i s cross-examination 

s t a r t s on page 22 06, Volume IX. 

COMMISSIONER OLSON: He had a l o t of cross-

examination. 

CHAIRMAN FESMIRE: Yeah, I know. I t h i n k — 

MS. BADA: That's the problem. 

COMMISSIONER OLSON: Because 12 i s o p e r a t i o n a l 

requirements and 13 i s closure requirements. 

MS. BADA: I t was Eric's cross. 

CHAIRMAN FESMIRE: That's where I'm a t . I t looks 

l i k e what you're remembering may s t a r t on page 2212. 

MS. BADA: Okay. 

CHAIRMAN FESMIRE: ...emergency p i t s , stormwater 

p i t s . . . 

MS. BADA: Did the cross go i n order of the 

sections? 

CHAIRMAN FESMIRE: No, not e x a c t l y , but — a t 

l e a s t i f i t d i d , i t d i d n ' t jump out a t me. 

COMMISSIONER BAILEY: Can't we j u s t go ahead and 

sp e c i f y , w i t h o u t f i n d i n g the exact testimony, t o j u s t say 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

5464 

t h a t they w i l l comply w i t h the o p e r a t i o n a l and closure 

requirements, p a r t s 12 and 13? 

COMMISSIONER OLSON: That's — I t h i n k t h a t was 

a c t u a l l y the i n t e n t , because i f you look a t — i f you go t o 

look a t the r u l e , and i f you a c t u a l l y look a t the other 

p a r t s of 17, l i k e up above i n D, you know, D i s r e q u i r i n g a 

permit, and t h i s i s j u s t saying t h a t i f you're — you can 

continue t o operate as long as you f o l l o w the — i f you 

close i t , you f o l l o w the closure requirements, i f you 

operate i t , you f o l l o w the op e r a t i o n a l — 

COMMISSIONER BAILEY: Uh-huh. 

CHAIRMAN FESMIRE: Yeah. 

COMMISSIONER OLSON: — requirements. I t seems 

p r e t t y s t r a i g h t f o r w a r d t o me, but... 

CHAIRMAN FESMIRE: But why would i n d u s t r y be — 

the i n d u s t r y committee be — want t o be t h a t s p e c i f i c ? Why 

would we have t o be more s p e c i f i c than we have been here? 

MS. BADA: — s p e c i f i c i t y so they know which 

sections t o — 

CHAIRMAN FESMIRE: Okay. 

COMMISSIONER OLSON: That's what I would guess. 

CHAIRMAN FESMIRE: Okay. Well, i f t h a t ' s — I've 

got no problem i f t h a t ' s the i n t e n t . I j u s t want t o make 

sure t h a t we're not excluding something t h a t we had 

intended t o include. 
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MS. BADA: I t h i n k t h a t was probably why they 

were general — 

CHAIRMAN FESMIRE: Yeah. 

MS. BADA: — j u s t i n case. 

CHAIRMAN FESMIRE: T e l l you what, why don't we go 

ahead and accept those changes i n 17.E and ask counsel when 

she makes those changes — t h a t may be something t h a t we 

may need t o discuss, the day we meet t o accept i t . But I 

don't — I don't t h i n k i t ' s a problem, and I ' l l t r y t o f i n d 

the testimony on i t . 

COMMISSIONER OLSON: Yeah, I ' l l look too and see 

i f I can f i n d i t i n the t r a n s c r i p t . 

That's a t e n t a t i v e yes? 

CHAIRMAN FESMIRE: That's a t e n t a t i v e yes from 

me. 

What about you, Commissioner? 

COMMISSIONER BAILEY: I t ' s a f u l l yes f o r me. 

CHAIRMAN FESMIRE: Okay. Ladies and gentlemen, 

l a s t but not l e a s t , they want t o make the same k i n d of 

change i n 17.17.G, and I t h i n k t h a t ' s probably a p p r o p r i a t e , 

but again, b a r r i n g the change. 

Does anybody have anything else? 

COMMISSIONER OLSON: A c t u a l l y , I t h i n k t h e r e i s 

something else. 

MS. BADA: A c t u a l l y , there are other — 
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COMMISSIONER OLSON: Yeah — 

MS. BADA: — pa r t s t h a t need t o be addressed. 

COMMISSIONER OLSON: — because IPANM i n t h e i r 

December 14th proposal had a change t o the 19.15.1.21. 

CHAIRMAN FESMIRE: 19.15.1.21? That was the — 

19.15.1 — 

COMMISSIONER OLSON: I've probably got t h a t here. 

COMMISSIONER BAILEY: 19.15- what? 

CHAIRMAN FESMIRE: -1.21. 

MS. BADA: I t s t a r t s , Special p r o v i s i o n s f o r 

Otero — S i e r r a and Otero Counties. 

COMMISSIONER OLSON: Let's see, I remember 

there's also changes t o 15 — other p o r t i o n s too t h a t 

were — t h a t they had proposed. 

MS. BADA: They were proposed t o ensure 

consistency w i t h the changes t o t h i s — 

COMMISSIONER OLSON: Right, but they were issues 

t h a t nobody had — 

MS. BADA: Yeah — 

COMMISSIONER OLSON: — a problem w i t h — 

MS. BADA: — r i g h t . 

COMMISSIONER OLSON: — or r a i s e d a t the hearing, 

other than OCD had proposed them. 

MS. BADA: Right. I t h i n k t h a t the concern on 21 

was t h a t i t s t r u c k the cross-references. 
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COMMISSIONER OLSON: Make sure I can f i n d i t . 

MS. BADA: I t st r u c k the cross-reference t o Rule 

50. 

CHAIRMAN FESMIRE: We're out of my — t h a t ' s — 

yeah, t h a t ' s i n - — 

COMMISSIONER OLSON: Here i t i s . 

CHAIRMAN FESMIRE: — t h a t ' s intended t o address 

c u r r e n t l i t i g a t i o n , and I don't t h i s i s an ap p r o p r i a t e — 

MS. BADA: No, what i t i s , i t s t r u c k the cross-

reference t o 19.15.2.50 and 711, because you no longer have 

those r u l e s . 

The only question i s , do you want t o put i n — 

the reference t o p a r t 36 i n , p a r t — t h i s new p a r t 17? 

CHAIRMAN FESMIRE: Yeah, but t h a t would be p a r t 

of the conforming changes a f t e r the r u l e has been adopted, 

wouldn't i t ? 

MS. BADA: No, you have t o do them now, you have 

t o t e l l me whether you want these. 

COMMISSIONER OLSON: Yeah, IPANM i s saying t h a t 

we shouldn't be discussing t h i s because of the lack of 

testimony or discussion on t h i s issue. 

CHAIRMAN FESMIRE: On conforming changes? 

MS. BADA: I t h i n k they're concerned by s t r i k i n g 

the cross-references, t h a t somehow change the meaning of 

p i t , because I t h i n k the concern they had about the use of 
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s t e e l tanks... 

I mean, what we could do i s j u s t put i n the 

s u b s t i t u t e references f o r the new p a r t s . 

CHAIRMAN FESMIRE: I t h i n k t h a t ' s the way we 

ought t o address i t , don't you a l l ? 

MS. BADA: 19.15.17 — 

COMMISSIONER OLSON: Because they say, as w r i t t e n 

the proposed change implies t h a t the D i v i s i o n w i l l not 

allow any type of p i t i n e i t h e r S i e r r a or Otero Counties, 

which i s substantive r a t h e r than a conforming change. 

MS. BADA: I don't know t h a t Rule 711 would — 

Does 3 6 have anything about p i t s anymore? 

CHAIRMAN FESMIRE: No. 

MS. BADA: Okay, so i t would j u s t be the 

reference t o p a r t 17. 

CHAIRMAN FESMIRE: Well — 

COMMISSIONER OLSON: Well, Rule 50 i s — 

MS. BADA: Rule 50 would now be 17. 

COMMISSIONER OLSON: — would now be — so i t 

wouldn't even e x i s t . 

CHAIRMAN FESMIRE: But the D i v i s i o n s h a l l not 

issue permits f o r p i t s located i n the selected areas. 

Do you guys want t o come back tomorrow morning? 

COMMISSIONER OLSON: No. 

CHAIRMAN FESMIRE: Boy, are you going t o upset my 
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carpool. The good t h i n g i s , they won't leave me; I drove. 

MS. BADA: I t ' s r e a l l y a matter whether you t h i n k 

cross-reference has any substantive import. 

CHAIRMAN FESMIRE: Well, I t h i n k i t ' s a 

conforming change t o — but the — but the new r u l e does 

inc l u d e closed-loop systems. The o l d r u l e doesn't. So 

t h i s would be — 

COMMISSIONER OLSON: Uh-huh. 

MS. BADA: I'm not sure you want t o reference 17. 

CHAIRMAN FESMIRE: Yeah. 

MS. BADA: Or you could, I mean — 

CHAIRMAN FESMIRE: Well, what we need t o do i s , 

s h a l l not issue permits f o r p i t , which closed-loop systems 

are not under 19.15.2.50, 19.15.9.711, or 19.15.17. 

MS. BADA: But you could j u s t say the D i v i s i o n 

s h a l l not issue permits under 19.15.17, because t h a t — 

CHAIRMAN FESMIRE: Well, I t h i n k we — 

MS. BADA: — t h a t ' s a new reference. 

CHAIRMAN FESMIRE: Yeah, but we have t o be 

s p e c i f i c here, because the — 

MS. BADA: But we weren't s t r i k i n g f o r p i t s — 

CHAIRMAN FESMIRE: Right, no, we — 

MS. BADA: — t h a t language has not changed. 

The only t h i n g t h a t was st r u c k was the reference 

t o Rule 50 and Rule 711. 
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COMMISSIONER OLSON: I mean, I k i n d of understand 

t h e i r p o i n t , because, you know, t e c h n i c a l l y i f you're doing 

a conforming change, you j u s t change the number. 

MS. BADA: So we could j u s t — 

COMMISSIONER OLSON: So they may be — r i g h t . 

MS. BADA: So we could j u s t say the D i v i s i o n 

s h a l l not issue permits under 19.15.17 — 

COMMISSIONER OLSON: Uh-huh. 

MS. BADA: — s t r i k e the reference t o 50 and 

711 — 

CHAIRMAN FESMIRE: For p i t s — 

MS. BADA: Yeah. 

CHAIRMAN FESMIRE: — but does t h a t leave us the 

a u t h o r i t y t o issue a permit f o r a closed-loop system under 

the r u l e ? 

MS. BADA: Yeah, because there's a — 

COMMISSIONER OLSON: Uh-huh. 

MS. BADA: I mean, as long as your d e f i n i t i o n of 

p i t doesn't include closed-loop system, you should be f i n e . 

CHAIRMAN FESMIRE: Okay. 

COMMISSIONER OLSON: I t h i n k t h a t i t i s — you're 

j u s t changing a number, t h a t i s conforming. But i f — I 

t h i n k they may be co r r e c t t h a t — 

CHAIRMAN FESMIRE: Well — 

COMMISSIONER OLSON: — t h a t there's a l i t t l e b i t 
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more — maybe a l i t t l e b i t more t o i t than j u s t i f you're 

s t r i k i n g i t out e n t i r e l y . I t wasn't discussed a t — and i t 

wasn't discussed i n the hearing. 

CHAIRMAN FESMIRE: We've j u s t got t o take and put 

i n the new — 

COMMISSIONER OLSON: Right. 

CHAIRMAN FESMIRE: — new reference. Okay. 

COMMISSIONER OLSON: Does t h a t sound r i g h t , Jami? 

COMMISSIONER BAILEY: That we s t r i k e — 

MS. BADA: — the reference t o 711 — 

COMMISSIONER BAILEY: — the 50 and 711 and 

i n s e r t 17? 

MS. BADA: Yeah. 

COMMISSIONER OLSON: So we keep the numbers i n 

th e r e , we j u s t don't s t r i k e them e n t i r e l y , we j u s t change 

the numbers co n s i s t e n t w i t h the new r u l e . 

COMMISSIONER BAILEY: Uh-huh. 

COMMISSIONER OLSON: And t h a t p a r t i s conforming, 

t h a t ' s a conforming change. 

CHAIRMAN FESMIRE: Right. 

What else do we have? 

MS. BADA: I'm assuming, even though t h e r e were 

not o b j e c t i o n s , the other changes, the conforming changes, 

were — are okay. 

CHAIRMAN FESMIRE: They're okay w i t h me. 
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COMMISSIONER OLSON: They're okay w i t h me. 

COMMISSIONER BAILEY: As long as they conform t o 

what we've a l l agreed t o i s — t h e y ' l l a l l need t o be 

reviewed i n l i g h t of what our — 

MS. BADA: Yeah. 

COMMISSIONER BAILEY: — agreements are. 

COMMISSIONER OLSON: Yeah. 

COMMISSIONER BAILEY: Yeah. 

CHAIRMAN FESMIRE: Yeah. No, we — 

MS. BADA: I t h i n k they're mainly j u s t cross-

reference changes, so — t o the p a r t s . 

COMMISSIONER OLSON: I t h i n k the key i s , nobody 

had any ob j e c t i o n s t o any of those p r o v i s i o n s , so... 

CHAIRMAN FESMIRE: The — Counsel w i l l attempt 

t o — 

MS. BADA: — memorialize a l l t h i s — 

CHAIRMAN FESMIRE: — memorialize the agreements 

and d r a f t the changes. She understands she's t o make no 

substantive change, and no substantive change i s t o be made 

except by d e l i b e r a t i o n . 

She w i l l , however, I'm sure, assume — r e q u i r e 

some — w e l l — 

MS. BADA: What I w i l l do i s , I w i l l attempt t o 

d r a f t i t and d i s t r i b u t e i t f o r review, and i f anybody has 

changes, you can l e t me know. 
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CHAIRMAN FESMIRE: Right. 

We w i l l — 

COMMISSIONER OLSON: When w i l l t h a t — 

MS. BADA: I don't know. 

COMMISSIONER OLSON: — or do you — don't — not 

want t o say? 

MS. BADA: I don't know. 

CHAIRMAN FESMIRE: She w i l l do i t as q u i c k l y as 

po s s i b l e . 

This hearing w i l l reconvene a t the next r e g u l a r l y 

scheduled meeting of the New Mexico O i l Conservation 

Commission, which i s A p r i l 16th a t nine o'clock i n t h i s 

room. I t w i l l be on the docket w i t h other cases, but the 

meeting w i l l be nine o'clock A p r i l 16th i n Porter H a l l . 

COMMISSIONER BAILEY: For d e l i b e r a t i o n and 

po s s i b l e signature of an order. 

CHAIRMAN FESMIRE: For d e l i b e r a t i o n and po s s i b l e 

s i g n a t u r e of an order, depending on whether or not — 

MS. BADA: For possible d e l i b e r a t i o n and 

sign a t u r e of an order — 

(Laughter) 

MS. BADA: — assuming counsel has been able t o 

get the order d r a f t e d by then. 

CHAIRMAN FESMIRE: Counsel i s making no 

guarantee. 
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CHAIRMAN FESMIRE: And thank you a l l . I guess we 

need a motion t o adjourn. 

COMMISSIONER BAILEY: I so move. 

COMMISSIONER OLSON: Second. 

CHAIRMAN FESMIRE: A l l those i n fav o r , s i g n i f y by 

saying aye and then passing out. 

(Laughter) 

COMMISSIONER OLSON: Aye. 

COMMISSIONER BAILEY: Aye. 

CHAIRMAN FESMIRE: Let the record r e f l e c t t h a t 

the motion c a r r i e d unanimously, although somewhat weakly — 

w i t h an "a". 

(Thereupon, these proceedings were continued a t 

5:12 p.m.) 

* * * 
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